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THE 

CODE  OF  CIVIL  PEOCEDURE 

OF    TH5 

STATE  OF  CALIFORNIA. 

PRELIMINARY  PROVISIONS. 

§  1063.    Parties,  how  designated. 

§  1064.    Judgment  and  order  same  meaning  as  in  civil  actions. 

§  1063.  Parties,  how  designated.  The  party  prosecuting  a  special  pro- 
ceeding may  be  known  as  the  plaintiff,  and  the  adverse  party  as  the  defend- 
ant. 

Plaintiff   and   defendant.     Ante,  §  308.  enforcement  or  protection  of  a  right,  the  redress 

T      ■  1   1-       o  inco       iri        i.   J  Tif„-„i,    11    ■taf>  or  prevention  of  a  wrong,  or  the  punishment  of  a 

Legislation  §  1063.      Enacted  March   11,  1872.  v^.^   offense."     Ante,  §  22.      "Every    other   rem- 

CODE  COMMISSIONERS'  NOTE.      "An  action  g^j^    jg    ^    special    proceeding."     Ante,   §  23.      See 

is    an    ordinary   proceeding   in   a    court    of   justice  ^j^^  g  gyy^  ante. 

by   which    one-    party    prosecutes    another    for    the 

§  1064.    Judgment  and  order  same  meaning  as  in  civil  actions.     A  jndsr- 
ment  in  a  special  proceeding  is  the  final  determination  of  the  rights  of  the 
parties  therein.     The  definitions  of  a  motion  and  an  order  in  a  civil  action 
are  applicable  to  similar  acts  in  a  special  proceeding. 
Judgment,  definition  of.   Ante,  §  577.  late  court,  on  appeal  from  a  judgment  in 

Motion  and  order.    Ante,  §  1003.  a  special  proceeding,  does  not  depend  upon 

Legislation  §  1064.     Enacted  March  11,  1872.       the    amount    in    controversy.     Heinlen    v. 
Appeal.    An  appeal  lies  from  a  judgment       Primps,  88  Cal.  557,-^  26  Pac    366;  and  see 
of  the  superior  tiurt  granting  or  denying       Winter  v.  Fitzpatnck,  3o  Cal.  269. 
a  writ  in  a  special  proceeding.    Knowles  v.  CODE  COMMISSIONERS'  NOTE.     "Every  di- 

Thompson,  133  Cal.  245;  65  Pac.  468;   and        rectiou  of  a  court  or  judge,  made  or  entered  in 
"1  '  ,        „,     ^    1      oAo       r:         writing,    and   not   included   in   a   judgment,    is   de- 

see    People    v.     Thompson,    bb    Cal.    3yb;    ^         nominated  an  order.      An  application  for  an  order 
Pac.   686.     The   jurisdiction   of   the   appel-       is  a  motion."   Ante,  §  1003. 
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§  1067.    Writ  of  review  defined. 
nated  the  writ  of  review. 

Legislation  §  1067.  1.  Enacted  March  11, 
1872;  based  on  Practice  Act,  §  455,  which 
read:  "The  writ  of  certiorari  may  be  denominated 
the    writ    of    review."      When    enacted    in    1872, 


The  writ  of  certiorari  may  be  denomi- 


§   1067  read:   "The  writ  of  certiorari  must  here- 
after be  known  as  the  writ  of  review." 

3.  Amended   by  Code  Amdts.  1873-74,  p.  345. 


§  1068.  When  and  by  what  courts  granted.  A  writ  of  review  may  be 
granted  by  any  court,  except  a  police  or  justice's  court,  when  an  inferior 
tribunal,  board,  or  officer,  exercising  judicial  functions,  has  exceeded  the 
jurisdiction  of  such  tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor, 
in  the  judgment  of  the  court,  any  plain,  speedy,  and  adequate  remedy. 

Holbrook  v.  Superior  Court,  106  Cal.  589; 
39  Pac.  936.  The  writ  of  certiorari  cannot 
be  used  as  a  substitute  for  an  action  to 
remove  a  cloud  from  a  title,  nor  to  review 
legislative  acts,  such  as  an  order  for  a 
street  improvement,  which  does  not  cease 
to  be  legislative  in  its  character,  merely 
because  the  members  of  the  city  council 
are  required  to  exercise  their  judgment 
and  discretion  in  determining  whether  the 
improvement  shall  be  made.  Quinchard  v. 
Board  of  Trustees,  113  Cal.  664;  45  Pac. 
856;  and  see  Bolton  v.  Gilleran,  105  Cal. 
244;  45  Am.  St.  Kep.  33;  38  Pac.  881;  Peo- 
ple V.  Board  of  Supervisors,  122  Cal.  421; 
55  Pac.  131;  Frasher  v.  Eader,  124  Cal'. 
132;  56  Pac.  797;  Brown  v.  Board  of  Super- 
visors, 124  Cal.  274;  57  Pac.  82.  Certiorari 
is  not  the  proper  remedy  to  review  the 
proceedings  of  a  board  of  supervisors  in 
the  matter  of  a  proposed  grant  of  a  fran- 
chise, where  no  final  action  of  the  board 
had  been  had  in  the  proceedings  when  the 
application  for  the  writ  was  made.  Gauld 
V.  Board  of  Supervisors,  122  Cal.  18-  54 
Pac.  272. 

Not  a  writ  of  right.  Certiorari  is  not 
a  writ  of  right:  its  allowance  or  refusal 
rests  in  the  discretion  of  the  court.  Olcese 
V.  Justice's  Court,  156  Cal.  82;  103  Pac. 
317.  The  allowance  or  refusal  of  a  writ 
of  certiorari  for  the  purpose  of  reviewing 
the  action  of  a  board  of  supervisors  in 
laying  out  a  highway  is  within  the  sound 
discretion  of  the  court,  having  due  regard 
to  public  convenience.  Keys  v.  Board  of 
Supervisors,  42  Cal.  252. 

Prerequisites  to  issuance  of  writ.  Three 
concurring  requisites  are  essential  to  the 
issuance  of  a  writ  of  review:  1.  An  excess 
of  jurisdiction  by  the  inferior  tribunal, 
etc.,  exercising  judicial  functions;  2.  That 
there  is  no  appeal;  3.  That  there  is  ho 
other  plain,  speedy,  and  adequate  remedy. 
Noble  V.  Superior  Court,  109  Cal.  523;  42 
Pac.  155;  Magee  v.  Superior  Court,  10  Cal. 
App.  154;  101  Pac.  532. 

Jurisdiction  to  issue  writ.  In  issuing 
writs  of  certiorari,  the  supreme  court  and 
the  superior  courts  are  peers:  each  court 
has  original  jurisdiction.  Santa  Cruz  Gap 
Turnpike  etc.  Co.  v.  Board  of  Supervisors, 
62  Cal.  40;  and  see  Miller  v.  Board  of 
Supervisors,  25  Cal.  93. 


Certiorari 

1.  Extent    of   review   on.     Post,  §  1074. 

2.  Supreme  couit  always  open  for  issuing 
writ   of.      Ante,  §  47. 

3.  Court  commissioners,  power  of,  to  hear 
and  determine  ex  parte  motions  for  writ  of. 
Ante,  §  259. 

i.  Writ  of,  returnable  at  any  time.  Post, 
§  1108.      See   post,  §  1070. 

Legislation  §  1068.  Enacted  March  11,1873 
(based  on  Practice  Act,  §  456),  substituting  "A 
writ  of  review  may  be  granted  by  any  court,  ex- 
cept a  police  or  justice's  court,"  for  "This  writ 
may  be  granted  on  application  by  any  court  of 
this  state,  except  a  justice's,  or  recorder's,  or 
mayor's  court;  the  writ  shall  be  granted  in  all 
cases." 

Nature  and  ofi&ce  of  writ  of  review.    The 

proceedings  on  certiorari  are  not  in  the 
nature  of  a  post-mortem  examination  and 
if  there  is  nothing  to  annul,  there  is  noth- 
ing for  the  supreme  court  to  act  upon  in 
such  proceedings;  and  it  is  limited,  by  a 
motion  to  quash  the  writ  to  a  considera- 
tion of  those  facts  set  forth  in  the  peti- 
tion, and  it  must  be  oblivious  to  any  and 
all  other  facts.  Lamb  v.  Schottler,  54  Cal. 
319.  The  function  of  a  writ  of  review  is, 
not  to  restrain  the  proceedings  of  an  in- 
ferior tribunal,  but  to  annul  proceedings 
which  have  been  taken  without  jurisdic- 
tion; it  cannot  be  employed  to  prevent  a 
threatened  excess  of  jurisdiction;  it  is 
issued  only  when  an  inferior  tribunal, 
board,  or  officer,  exercising  judicial  func- 
tions, has  exceeded  the  jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there  is  no 
appeal,  nor,  in  the  judgment  of  the  court, 
any  other  plain,  speedy,  or  adequate  rem- 
edy. Sayers  v.  Superior  Court,  84  Cal.  642; 
24  Pac.  296;  and  see  Lanjb  v.  Schottler,  54 
Cal.  319.  The  office  of  the  writ  of  review 
is  in  no  sense  that  of  a  restraining  order, 
but  only  to  annul;  and  until  the  proceed- 
ings have  culminated  in  a  final  order,  there 
is  nothing  to  annul.  Gauld  v.  Board  of  Su- 
pervisors, 122  Cal.  18;  54  Pac.  272.  A  writ 
of  certiorari  brings  up  for  review  only  the 
question  whether  the  inferior  officer,  court, 
'  or  tribunal  has  exceeded  its  jurisdiction, 
and  it  cannot  be  used  as  a  mere  writ  of 
error  for  the  correction  of  mistakes,  either 
in  law  or  of  fact,  committed  by  the  in- 
ferior tribunal  within  the  limits  of  its 
jurisdiction.  Buckley  v.  Superior  Court,  96 
Cal.  119;  31  Pac.  8;  Sherer  v.  Superior 
Court,  96  Cal.  653;  31  Pac.  565;  History 
Company  v.  Light,  97  Cal.  56;  31  Pac.  627; 
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Review  of  acts  In  excess  of  or  without 
jurisdiction.    The  writ  can  issue  only  when 
the  court  under  review  has  in  some  man- 
ner acted  in  excess  of  or  without  jurisdic- 
tion,   and    there    is    no    appeal.     Tinn    v. 
United  States  District  Attorney,  148   Cal. 
773;   113   Am.   St.   Rep.   354;   84   Pac.   152; 
Fay  V.  Costa,  2  Cal.  App.  241;  83  Pac.  275; 
In  re  Hughes,  159  Cal.  360;  113  Pac.  684; 
Miles  V.  Justice's  Court,  13  Cal.  App.  454; 
110  Pac.   349;   Bergevin  v.  Wood,   11   Cal. 
App.  643;   105  Pac.  935;  Times-Mirror  Co. 
V.   Superior   Court,   15   Cal.   App.   515;    115 
Pac.    248.     Certiorari   issues   only   for   the 
purpose  in  inquiring  whether  the  judgment 
sought   to   be    reviewed    was    in    excess    of 
jurisdiction.    In  re   Hughes,   159   Cal.  360; 
113  Pac.  684;  Beaumont  v.  Samson,  5  Cal. 
App.  491;  90  Pac.  839.     The  foundation  of 
the  writ  of  review  is  essentially  and  neces- 
sarily   an    excess    of    jurisdiction;    for   no 
act  of  an  officer,  tribunal,  or  board,  exer- 
cising   judicial    functions,    done    or    made 
within  its  jurisdiction,  can   ever  be  made 
the  subject  of  attack  by  the  writ.    Central 
Pacific  R.  R.  Co.  v.  Board  of  Equalization, 
46  Cal.  667;   Sayers  v.  Superior  Court,  84 
Cal.  642;   24  Pac.  296;   Sherer  v.   Superior 
Court,  94  Cal.  354;   29  Pac.  716;   Farmers 
etc.  Bank  v.  Board  of  Equalization,  97  Cal. 
318;     32    Pac.    312;     Buckley   v.    Superior 
Court,  '96   Cal.   119;   31  Pac.   8.     The  writ 
does  not  lie  to  annul  a  judgment,   where 
jurisdiction  was  not  exceeded  in  its  entry. 
Hall   v.  Justice's   Court,  5   Cal.   App.   133; 
89  Pac.  870;  In  re   Hughes,  159  Cal.  360; 
113    Pac.    684.     The    general    definition    of 
jurisdiction  is  the  power  to  hear   and   de- 
termine,   and    as    applied    to    a   particular 
claim   or   controversy,   the   power   to   hear 
and  determine  that  controversy;  erroneous 
views     entertained,    or     incorrect     reasons 
assigned,  or  evidence  erroneously  admitted 
in  deciding  the  controversy,  do  not  make 
a  case  of  want  of  jurisdiction,  and  are  not 
to  be   considered  upon   certiorari.    Central 
Pacific  R.  R.  Co.  v.  Board  of  Equalization, 
43  Cal.  365;   Quiuchard  v.  Board  of  Trus- 
tees, 113  Cal.  664;  45  Pac.  856;  People  v. 
Board  of  Supervisors,  122  Cal.  421;  55  Pac. 
131.     Error  in  a  judgment,  in  respect  to  a 
question  which  the  court  is  authorized  to 
investigate   and   determine,   does   not   con- 
stitute an  excess  of  jurisdiction;  if  it  did, 
every  error  committed  by  the  court  in  the 
course   of  judicial   investigation  would   be 
an  excess  of  jurisdiction.     People  v.  Dwi- 
nelle,  29  Cal.  632.     An  order  of  arrest  in 
a  civil   action,  based  upon   an  insufSeient 
affidavit,  is  beyond  the  jurisdiction  of  the 
court,  and  certiorari  lies  to  annul  the  or- 
der.   Lay  V.   Superior  Court,   11  Cal.  App. 
558;  105" Pac.  775. 

Will  not  lie  where  there  is  an  appeal. 
Certiorari  does  not  lie,  where  there  is  an 
appeal  from  the  action  complained  of. 
Clary  v.  Hoagland,  13  Cal.  173;  People  v. 
Shepard,  28  Cal.  115;  Faut  v.  Mason,  47 


Cal.   7;    Golden   Gate   Consol.   etc.   Mining 
Co.  v.  Superior  Court,  65  Cal.  187;  3  Pac. 
628;  Slavonic  Illyric  etc.  Ass'n  v.  Superior 
Court,    65    Cal.    500;    4    Pac.    500;     Stutt- 
meister  v.  Superior  Court,  71  Cal.  322;  12 
Pac.  270;  McCue  v.  Superior  Court,  71  Cal. 
545;   12  Pac.  615;  Estate  of  McConnell,  74 
Cal.   217;   15  Pac.  746;   Weill  v.  Light,  98 
Cal.  193;  32  Pac.  943;  Stoddard  v.  Superior 
Court,  108  Cal.  303;  41  Pac.  278;  Noble  v. 
Superior  Court,  109  Cal.  523;  42  Pac.  155; 
White   v.   Superior   Court,   110   Cal.   54;   42 
Pac.   471;    Tucker  v.   Justice's   Court,    120 
Cal.  512;  52  Pac.  808;  Southern  California 
Ry.   Co.   V.   Superior   Court,    127   Cal.   417; 
59  Pac.  789;  Elledge  v.  Superior  Court,  131 
Cal.  279;  63  Pac.  360;  Weldon  v.  Superior 
Court,  138  Cal.  427;  71  Pac.  502;  Mahoney 
V.  Superior  Court,  140  Cal.  513;  74  Pac.  13; 
Valentine   v.   Police   Court,    141    Cal.   615; 
75  Pac.  336;  Elliott  v.  Superior  Court,  144 
Cal.   501;    103   Am.   St.   Rep.   102;    77   Pac. 
1109;    Wittman   v.   Police   Court,    145   Cal. 
474;  78  Pac.  1052;  Grant  v.  .Justice's  Court, 
1    Cal.   App.    383;    82    Pac.    263;    Baird   v. 
Justice's  Court,  11  Cal.  App.  439;  105  Pac. 
259;    Anglo-Calif oruian   Bank   v.    Superior 
Court,  153  Cal.  753;  96  Pac.  803;  Thomas  v. 
Hawkins,  12  Cal.  App.  327;   107  Pac.  578. 
Certiorari    issues    only   where    there    is   no 
appeal.   Valentine  v.  Police  Court,  141  Cal. 
615;  75  Pac.  336;  Olcese  v.  Justice's  Court, 
156  Cal.  82;  103  Pac.  317.     Where  a  party 
has   a   remedy   by   appeal,   certiorari    does 
not  lie;  but  if  he  has  no  remedy  by  appeal, 
certiorari  lies  to  review  an  excess  of  juris- 
diction.   Tingley  v.  Superior  Court,  8  Cal. 
App.   47;   96  Pac.   20.     Where  an   order  is 
appealable,  certiorari  does  not  lie,  because 
it  lies  only  where  there  is  no  appeal;   in 
this  respect  it  differs  from  mandamus  and 
prohibition,   which   lie   in   all   cases   where 
there  is  not  a  plain,  speedy,  and  adequate 
remedy    in    the    ordinary    course    of     law. 
Stoddard  v.  Superior  Court,  108   Cal.  303; 
41    Pac.    278.     An    order   granting    an    in- 
junction  is   appealable;   hence,   such   order 
cannot  be  annulled   on   certiorari.    Golden 
Gate   Consol.   etc.   Mining  Co.   v.   Superior 
Court,    65    Cal.    187;    3    Pac.    628.     Where 
the  judgment  of  a  justice  of  the  peace  is 
affirmed  by  the   superior  eourt^   and  there 
is  no  ai>peal,  the  proper  remedy  is  an  ap-  , 
plication  for  a  writ  of  certiorari  to  review/ 
the  judgment  of  the  superior  court.   Olcese 
V.   Justice's   Court,   156   Cal.   82;    103   Pao. 
317.     An  order  appointing  a  receiver,  made 
before   judgment,   may   be   reviewed   upon 
a  writ  of  certiorari;  no  direct  appeal  from 
such   order  being  allowed  by  statute.    La 
Societe  Francaise  v.  District  Court,  53  Cal. 
495.     Proceedings    in    insolvency    must    be 
brought  before  the  supreme   court  by  ap- 
peal, and  not  bv  certiorari.    Noble  v.  Su- 
perior  Court,    109    Cal.    523;    42   Pac.    155. 
The  issue  of  the  writ  is  not  limited  to  a 
case  where  no  appeal  lies  to  the  court  peti- 
tioned   for    certiorari,    but   includes    cases 
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where  no  appeal  lies  to  a  court  of  gen- 
eral common-law  jurisdiction,  which  could 
itself,  in  a  proper  tdse,  issue  the  writ. 
Oleese  v.  Justice's  Court,  156  Cal.  82;  103 
Pac.  317. 

Laches  in  taking  appeal.  The  statute 
was  intended  to  supply  a  remedy  where 
none  existed  in  the  first  instance,  and  not 
to  supplement  one  lost  through  the  laches 
of  the  party  himself;  and  where  an  appeal 
from  a  Judgment  might  have  been  taken, 
but  the  time  for  taking  it  was  suffered  to 
elapse,  the  case  does  not  thereby  become 
one  in  which  "there  is  no  appeal,"  within 
the  meaning  of  this  section.  Bennett  v. 
Wallace,  43  Cal.  25;  Valentine  v.  Police 
Court,  141  Cal.  615;  75  Pac.  336;  Hall  v. 
Justice's  Court,  5  Cal.  App.  133;  89  Pac. 
870;  Green  v.  Eogers,  18  Cal.  App.  572; 
123.  Pac.  974.  Where  a  justice's  court 
never  acquired  jurisdiction  of  the  person 
of  the  defendant,  his  remedy  is  by  writ 
of  review,  although  his  time  for  appeal 
has  elapsed.  Comstock  v.  Clemens,  19  Cal. 
77. 

Estoppel  by  appeal.  Where  a  defendant 
appeals  from  the  judgment  of  a  justice  of 
the  peace  to  the  superior  court,  he  cannot 
afterwards,  by  certiorari,  question  the 
power  of  that  court  to  hear  and  determine 
the  appeal.  American  Law  Book  Co.  v. 
Superior  Court,  164  Cal.  327;  128  Pac.  921. 

Where  there  is  another  remedy.  Where 
an  order  is  not  appealable,  and  there  is  no 
other  plain,  speedy,  and  adequate  remedy, 
the  complaining  party  may  resort  to  cer- 
tiorari. Boca  etc.  E.  R.  Co.  v.  Superior 
Court,  150  Cal.  147;  88  Pac.  715;  Thomas 
V.  Hawkins,  12  Cal.  App.  327;  107  Pac.  578. 
Where  jurisdiction  has  not  been  exceeded 
and  there  is  a  plain,  speedy,  and  adequate 
remedy  at  law  by  appeal,  a  writ  of  review 
will  be  denied.  Miles  v.  Justice's  Court, 
13  Cal.  App.  454;  110  Pac.  349;  In  re 
Hughes,  159  Cal.  360;  113  Pac.  684.  Until 
a  final  determination  has  been  reached  in 
the  lower  court,  it  must  be  presumed  that 
it  will  limit  its  action  to  its  proper  juris- 
diction; and  a  writ  of  review  will  not  lie, 
so  long  as  the  proceedings  remain  in  fieri, 
since  the  petitioner  has  a  plain,  speedy, 
and  adequate  remedy  by  motion  in  the 
court  below.  Sayers  v.  Superior  Court,  84 
Cal.  642;  24  Pac.  296.  A  proceeding  in 
the  supreme  court  upon  a  writ  of  review 
to  annul  an  order  and  additional  finding 
of  the  trial  court,  on  the  ground  that  the 
latter  court  was  at  the  time  without  juris- 
diction, because  the  cause  was  then  pend- 
ing on  appeal,  will  be  dismissed,  as  the 
petitioner  has  a  plain,  speedy,  and  ade- 
quate remedy,  in  due  course  of  law,  when 
the  additional  finding  is  presented  in  the 
supreme  court  as  a  part  of  the  record  on 
appeal.  Auzerais  v.  Superior  Court,  101 
Cal.  542;  36  Pac.  6.  Certiorari  does  not 
lie  to  review  an  order  refusing  a  motion 
to  dismiss  an  action,  there  being  a  plain, 


speedy,  and  adequate  remedy  to  vacate  the 
judgment.  Huntington  Park  Improvement 
Co.  V.  Superior  Court,  17  Cal.  App.  692;  121 
Pac.  701.  Certiorari  will  not  issue  where 
quo  warranto  is  the  proper  remedy.  Beau- 
mont V.  Samson,  5  Cal.  App.  491;  90  Pac. 
839. 

Issue  of  writ  without  leave  to  answer. 
The  manifest  object  of  the  rule  of  the 
supreme  court,  providing  that  if  the  re- 
turn to  an  alternative  writ  be  by  demurrer 
alone,  the  writ  will  be  ordered  to  issue 
without  further  leave  to  answer,  is  appli- 
cable to  petitions  for  a  writ  of  certiorari, 
as  fully  as  to  those  for  the  other  original 
writs  referred  to  in  the  rule,  it  being  in- 
tended to  enable  the  parties  to  obtain  a 
decision  upon  the  sufficiency  of  the  order 
or  judgment  sought  to  be  annulled,  with- 
out incurring  the  expense  or  the  delay  of 
a  return  to  the  writ.  Stewart  v.  Superior 
Court,  101  Cal.  594;  36  Pac.  100. 

Writ  denied,  for  delay.  Delay  in  bring- 
ing a  writ  of  certiorari  to  annul  a  judg- 
ment or  order  for  a  period  exceeding  one 
year  is  sufficient  to  defeat  the  application, 
unless  circumstances  are  shown  which  tend 
to  excuse  the  delay.  Smith  v.  Superior 
Court,  97  Cal.  348;  32  Pac.  322;  and  see 
Keys  V.  Board  of  Supervisors,  42  Cal.  252; 
Reynolds  v.  Superior  Court,  64  Cal.  372; 
28  Pac.  121;  Kimple  v.  Superior  Court,  66 
Cal.  136;  4  Pac.  1149. 

When  granting  useless.  Although  the 
action  of  a  board  of  supervisors  is  unau- 
thorized and  in  excess  of  its  jurisdiction, 
and  money  is  thereby  wrongfully  and  un- 
lawfully obtained  from  a  county  treasury, 
yet  where  the  granting  of  the  relief  sought 
by  certiorari  can  have  no  beneficial  effect, 
the  writ  will  be  denied.  Burr  v.  Board 
of  Supervisors,  96  Cal.  210;  31  Pac.  38; 
Auzerais  v.  Superior  Court,  101  Cal.  542; 
36  Pac.  6.  where  the  correctness  of  an 
order  has  become  merely  a  moot  question, 
there  is  no  existing  order  that  can  be 
affected  by  any  judgment  upon  a  writ  of 
review,  and  the  writ  should  be  discharged. 
Visalia  City  Water  Co.  v.  Superior  Court, 
120  Cal.  219;  52  Pac.  485;  and  see  People 
V.  Wallace,  91  Cal.  535;  27  Pac.  767.  Cer- 
tiorari does  not  lie  to  review  an  order  that 
has  become  functus  officio.  Reagan  v. 
Bahrs,  11  Cal.  App.  234;  104  Pac.  589. 

Writ  of  certiorari  and  proceedings  thereunder. 
Sep  note  12  Am.  Dec.  529. 

Legislative  acts  cannot  be  controlled  or  re- 
viewed by  certiorari.    See  note   IH  Am.  Dec.  238. 

Review  of  judgment  for  contempt  by  certiorari. 
See  note  22  Am.  St.  Rep.  421. 

Questions  reviewable  upon  certiorari.  See  note 
40   Am.   St.   Rep.  29. 

Persons  entitled  to  prosecute  writ  of  certiorari. 
See  note  103  Am.  St.  Rep.   110. 

Certiorari  to  try  title  to  office.  See  note  140 
Am.  St.  Rep.  201. 

Right  of  person  not  party  to  have  proceeding 
reviewed  by  certiorari.  See  note  10  Ann.  Cas. 
861. 

Who  may  bring  certiorari  to  review  highway 
proceedings.    See  note  18  Ann.  Cas.  667. 
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Certiorari   to    review   excessive   sentence.     See 

''^Exceptions  to  the^'rule  that  certiorari  will  not 
lie  where  there  is  an  appeal.    See  note  57  i^.  i^- 

^'  Certiorari  to  cure  defect  for  which  motion  in 
arrest  of  judgment  has  been  made,    bee  note  67 

^Who^is^  entitled  to  invoke  certiorari  to  review 
a  decree  or  order  affecting  sale  of  intoxicating 
liquors.    See  note  19  L.  R.  A.   ( N.  S  )    610. 

Certiorari  as  remedy  for  refusal  to  award  con- 
tract to  lowest  bidder.  See  note  30  L.  K.  A.  U^. 
S.)  130. 

CODE     COMMISSIONERS'    NOTE-      1.  When 
the  writ  lies.      Certiorari  lies  only  in  those  cases 
in    Mhich,    in    the    exercise    of   judical     unctions 
an    excess    of    jurisdiction    has    o^?""''''!-  .f""!   '" 
which   there   is   no   appeal     etc.      Unless   the   case 
be   brought   within   both   of   these   cond  t  ons     the 
writ   must  be   dismissed.    Bennett  v.  ^^  allace    43 
Cal     25;    Barber  v.   San  Francisco     42   Cal.   630 
YenawiAe    v.    Richter,    43    Cal     312;     People    v^ 
County    Judse,    40    Cal.    479.      Certiorari    lies    to 
annul  an  order  of  a  justice  of  thf.  P^'^^-^,,,?'''^"*'"/ 
a    new    trial,    upon    his    own    motion.     Winter   v. 
Fit"pltricl^    35    Cal.    269.      If   the    defendant   ap- 
peals,   the    county    court    has    no    jurisdiction    to 
inquire    into    errors    committed    to    the    injury    of 
the  people,  who  have  not  appealed,  and  if  it  does, 
certiorari    lies.     Morley    v.    Elkms,    37    Cal.    4o4 
The  writ  will  lie  to  review  the  action  of  the  board 
of   supervisors;    otherwise   their   action  would   be 
beyond  control.    People  v.  Supervisors,  8  Cal.  o9 
Hastings   v.    San   Francisco,    18   Cal.   49;    Murray 
v^'^Board   of   Supervisors,   23   Cal,   492.      A  board 
of    supervisors    has    no    jurisdiction    to    reject    an 
official  bond,  except  for  the  reasons  that  it  is  not 
in    form    and    substance    in    compliance   with    tne 
requirements    of   the    statute,    or    is   not    executed 
bv  sufficient  and  responsible  sureties.,    Certioraii 
liVs    when    the    board    exceeds    that    jurisdiction 
Miller   v     Board   of    Supervisors,    25    Cal.    94.      A 
plaintiff  sought  to  enjoin  a  sale  of  personal  prop- 
erty under  an  execution  issued  upon  a  judgment 
recovered  against  him  in  a  justice's  court,  on  tne 
ground   that    the   summons    was   never   served    on 
him,  and  therefore  that  the  justice  never  acquired 
jurisdiction   of   his  person.      It  was   held     that   it 
the  time  for  appeal  had   elapsed,   he  could  appl> 
to  the  county  court  for  a  writ  of  certiorari,   ana 
thus   review   the   action   of   the   justice   in  render- 
ing the  judgment,  so  far  as  the  question  of  juris- 
diction   is    concerned.     Comstock   v.    Clemens,    i.' 
Cal    78       An  order  punishing  for  contempt,  which 
does    not    specify    on    its    face    wherein    the    con- 
tempt   consisted,    will    be   reversed    on    certiorari. 
Ex   parte   Field,    1    Cal.    187;    see    also    People    v. 
Turner,     1    Cal.     152.      C.    obtained    a    judgment 
against  H.    in   the   county   court,    for   the   restitu- 
tion of  certain  lands;    defendant  appealed  to  the 
district  court,  where  the  judgment  wa,s  affirmed; 
and  the  defendant  again  appealed  to  the  supremo 


court,  where  both  Judgments  were  reversed  and 
the  cause  was  remanded  to  the  district  court  for 
further  proceedings.  After  the  remittitur  was 
fikd  in  the  district  court  the  ^^o^nty  court  s^ 
sued  a  mandamus  commanding  he  clerk  to  issue 
a  writ  of  restitution,  pursuant  to  the  oyf  "^i 
judgment  in  that  court;  and.  on  the  Pet'tion  of 
H.  a  certiorari  was  issued,  to  remove  the  pro- 
ceedings to  the  supreme  court.  Held,  that  the 
writ  of  certiorari  was  the  proper  remedy ,  that 
the  judgment  sought  to  be  enforced  having  been 
reversed  bv  the  supreme  court,  the  county  court 
exceeded  its  jurisdiction  in  issuing  tlie  manda- 
mus. Clary  v.  Hoagland,  5  Cal.  476.  ^  Jhe  docs^ 
ion  of  the  board  of  delegates,  in  the  case  of 
contested  election  for  chief  engineer,  is  a  judi- 
cial decision,  and  subject  to  review  on  certiorari 
The  extent  of  such  review  is  to  inquire  whether 
the  board  has  exceeded  its  jurisdiction.  PeoP  ^ 
V  Board  of  Delegates,  14  Cal.  479.  As  to  how 
far  the  proceedings  of  boards  of  supervisors  are 
judicial,  and  hence  reviewable  on  certiorari,  and 
how  far  and  when  legislative,  and  hence  not  so 
to  be  reviewed,  discussed.  Robinson  v.  Board  ol 
Supervisors,  16  Cal.  208.  . 

2  When  the  writ  will  not  he.  Certiorari  can 
only  issue  to  an  inferior  officer  or  tribunal  exei- 
cising  judicial  functions.  The  act  to  be  reviewed 
must  be  judicial  in  its  character.  The  appoint- 
ment of  a  member  of  the  board  of  supervisors  by 
a  county  judge  is  not  a  judicial  act.  People  v 
Bush,  40  Cal.  344.  Certiorari  does  not  lie  to 
annul  an  order  merely  erroneous,  but  not  void. 
People  V.  Elkins,  40  Cal.  642.  If  the  county 
court  refuses  .to  hear  an  appeal  in  a  criminal 
case  for  the  reason  that  no  statement  has  been 
made,  it  is  error,  but  cannot  be  reviewed  on 
certiorari.  Morley  v.  Elkins.  37  Cal  454^  A 
writ  to  the  board  of  supervisors,  on  the  ground 
of  want  of  jurisdiction,  is  premature,  if  taken 
before  the  action  of  the  board.  Wilson  v.  Board 
of  Supervisors,  3  Cal.  386.  The  writ  is  not  the 
nroner  remedy,  if  there  has  been  no  excess  of 
jurisdiction.  Coulter  v.  Stark,  7  Cal  244.  Nor 
where  the  party  has  an  adequate  legal  remedy  by 
appeal.    Clary  v.  Hoagland,   13  Cal.   1-3,   People 

V  Shepard,  28  Cal.  115. 

3  Generally.  The  jurisdiction  of  the  suprt-me 
court  on  an  appeal  from  the  judgment  of  a  dis- 
trict court,  in  certiorari,  does  not  depend  upon 
the  amount  in  controversy.  \Vut;r  J-,, f^tzPat- 
rick.  35  Cal.  269.  An  appeal  lies  from  the  judg 
ment  of  a  district  court  in  an  action  for  a  man- 
date,  writ   of  review,  or  quo  warranto.    Brewster 

V  Hartley,  37  Cal.  15;  99  Am.  Dec.  237.  A 
iustice  of  the  supreme  court  cannot  issue  the 
wri^t  of  certiorari,  nor  can  the  writ  issue  at 
Chambers:  it  must  issue  ^pon  the  order  of  U^e 
court  Smith  V.  City  Council,  40  Cal.  431.  Un 
der  his  code,  the  supreme  court  is  always  open 
and  in  session  for  the  purpose  of  issuing  wnts 
of  certiorari,  etc.  See  §§48  65  ante,  and  §  1108. 
post     See  also  notes  to  §  §  43,  57,  85,  ante. 


S  1069.  Application  for  writ,  how  made.  The  application  must  be  made 
on  the  verified  petition  of  the  party  beneficially  interested  and  the  court 
may  require  a  notice  of  the  application  to  be  given  to  the  adverse  party,  or 
may  grant  an  order  to  show  cause  why  it  should  not  be  allowed,  or  may 
grant  the  writ  without  notice 


Issuance.    See  supreme  court  rule  26. 

Legislation  §  1069.  1.  Enacted  March  11. 
1873  (b.'ised  on  Practice  Act.  §  457),  suD- 
stituting   "must"    for   •'shall." 

3.  Amendment  by  Stats.  1901,  p.  183;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  bv  Stats.  1907,  p.  603  :  the  code 
commissioner  saying,  "Substitutes  'verified  peti- 
tion'   for    'an    affidavit.'  " 

Who  may  apply  for  -writ.  The  require- 
ment that  the  application  must  be  made 
by  "the  party  beuefieially  interested," 
means  that  in  an  application  made   by  a 


private  party,  his  interest  must  be  of  a 
nature  distinguishable  from  that  of  the 
mass  of  the  communitv.  Ashe  v.  Board  of 
Supervisors,  71  Cal.  236;  16  Pac.  783.  The 
defendant  in  an  action  for  partition,  who 
is  an  actor  seeking  the  partition,  is  a  party 
beneficially  interested,  and  entitled  to  ap- 
ply for  a  writ  of  certiorari  to  review  an 
order  striking  the  complaiut  from  the  files. 
Younger  v.  Superior  Court,  136  Cal.  682; 
69  Pac.  4S5.  The  petition  for  the  writ  of 
certiorari  to  annul  the  order  of  a  justice's 
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court,  striking  the  name  of  a  police  judge 
as  an  attorney  from  its  files,  must  be  made 
by  the  party  beneficially  interested;  and 
the  client,  not  shown  to  be  aggrieved,  is 
not  such  a  party.  Baird  v.  Justice's  Court, 
11  Cal.  App.  439;  105  Pac.  259.  A  writ  of 
certiorari  to  review  any  judgment  or  order 
can  only  be  granted  in  favor  of  a  party 
to  the  record,  and  not  in  favor  of  a  stran- 
ger thereto.  Younger  v.  Superior  Court, 
136  Cal.  682;  69  Pac.  485.  In  case  of  an 
order  or  judgment  in  excess  of  jurisdic- 
tion, but  not  appealable,  and  therefore  re- 
viewable only  upon  certiorari,  a  stranger 
to  the  record,  injuriously  affected,  may 
resort  to  the  method  of  moving  to  set  aside 
such  order  or  judgment,  and  thereby  make 
himself  a  party;  and  this  is  a  practice  to 
be  commended  and  encouraged  for  its  con- 
venience, for,  the  attention  of  the  court 
being  drawn  to  its  excess  of  jurisdiction, 
the  order  or  judgment  can  be  vacated  on 
motion,  without  the  trouble  and  expense 
of  certifying  the  record  to  a  court  of  re- 
view. Elliott  V.  Superior  Court,  144  Cal. 
501;  103  Am.  St.  Eep.  102;  77  Pac.  1109.  A 
party  against  whom  a  judgment  is  sought 
to  be  enforced,  although  not  a  party  to 
the  mandamus,  may  apply  for  a  writ  of 
certiorari.    Clary  v.  Hoagland,  5  Cal.  476. 

Allegations  of  petition.  A  petition  to 
the  supreme  court  for  a  writ  of  certiorari 
must  set  forth  a  sufficient  reason  why  the 
apjilication   is    not    made    to    the    superior 

§  1070,  The  writ  to  be  directed  to  the  inferior  tribunal,  etc.  The  writ 
may  be  directed  to  the  inferior  tribunal,  board,  or  officer,  or  to  any  other 
person  having  the  custody  of  the  record  or  proceedings  to  be  certified. 
When  directed  to  a  tribunal,  the  clerk,  if  there  be  one,  must  return  the  writ 
with  the  transcript  required. 

Legislation  8  1070.  Enacted  March  11,  1873 
(based  on  Prartice  Act,  §  458),  substituting 
"must"  for  "shall." 


court;  such  petitions  cannot  be  made  a 
vehicle  to  insult  the  lower  court.  Gallardo 
V.  Hannah,  49  Cal.  136;  and  see  Edwards 
V.  Eyan,  45  Cal.  243;  Menzies  v.  Board  of 
Equalization,  62  Cal.  179.  An  allegation, 
in  a  petition  for  a  writ  of  review,  made 
upon  information  and  belief,  that  the  court 
has  made  a  certain  order,  cannot  be  con- 
sidered: the  appellate  court  cannot  assume 
that  an  order  was  made,  which  has  not 
been  filed.  Sayers  v.  Superior  Court,  84 
Cal.  642;  24  Pac.  296. 

Notice  of  application.  Where  a  party 
to  an  action  procures  a  writ  of  certiorari 
to  bring  up  the  record  and  proceedings  be- 
fore a  higher  tribunal,  he  should  give  no- 
tice thereof  to  the  adverse  party  in  the 
action.  Pollock  v.  Cummings,  38  Cal.  6S3; 
Eraser  v.  Preelon,  53  Cal.  644. 

Necessary  party  respondent.  In  a  pro- 
ceeding by  certiorari  to  review  an  order  of 
the  superior  court,  the  court  is  the  only 
necessary  party  respondent;  and  the  ser- 
vice of  the  alternative  writ  is  sufficient,  if 
a  copy  thereof,  together  with  a  copy  of  the 
petition  for  the  writ,  is  served  on  the 
judge  of  the  court,  and  on  the  attorneys 
of  the  party  in  whose  favor  the  order  waa 
made.  Baker  v.  Superior  Court,  71  Cal. 
583;  12  Pac.  685. 

CODE  COMMISSIONERS'  NOTE.  For  cases 
bearing  upon  tho  question  as  to  who  is  the  party 
beneficially  interested,  see  note  to  §  367,  ante; 
see  also  note  to  §  1086,  ante. 


Direction  of  writ.  The  writ  of  review 
must  be  directed  to  the  court,  the  proceed- 
ings of  which  are  sought  to  be  reviewed, 
and  not  to  the  judge  of  the  court.  Onesti 
v.  Freelon,  61  Cal.  625.  Jurisdiction  is,  in 
its  nature,  an  entirety,  and  exclusive  in 
the  body  or  person  upon  whom  it  has  been 
conferred;  and  a  writ  of  certiorari  directed 
to  different  officers  having  no  joint  or 
common  duties,  but  acting  independently 
of  one  another,  is  unauthorized;  therefore, 
in  a  proceeding  to  review  the  action  of  a 
municipal  council,  in  reference  to  a  street 
improvement,  it  is  improper  to  join  the 
superintendent  of  streets  and  the  street 
contractor  as  parties  defendant.  Quinchard 
V.  Board  of  Trustees,  113  Cal.  664;  45  Pac. 
85G. 

Return.  The  writ  requires  only  a  re- 
turn, or  a  certified  transcript  of  the  record 
and  proceedings  to  be  reviewed,  therefore, 
general  rules  adopted  by  a  board  of  super- 
visors, regulating  the  mode  of  giving  no- 


tice with  reference  to  the  equalization  of 
assessments  should  not  be  included  in  the 
return.  Garretson  v.  Board  of  Supervisors, 
61  Cal.  54.  The  return  should  be  made  by 
the  clerk,  and  not  by  the  judge;  the  pro- 
ceeding contemplated  by  the  code  is  a  pro- 
ceeding against  the  tribunal,  instead  of 
against  the  judge.  Onesti  v.  Freelon,  61 
Cal.  625.  It  is  the  duty  of  the  officers  to 
whom  the  writ  is  directed  to  prepare  their 
return,  and  they  may  be  compelled  sum- 
marily to  make  a  return;  yet  it  is  incum- 
bent upon  the  prosecutor  of  the  writ, 
rather  than  upon  the  party  adverse  to 
him,  to  see  to  it  that  the  return  is  made, 
to  invoke  the  aid  of  the  court  to  compel 
compliance  with  the  mandate  of  the  writ, 
and  to  use  due  diligence  in  having  a  com- 
plete record  made  out;  and  his  proceeding 
will  be  dismissed,  where  he  fails  to  use 
due  diligence  in  the  prosecution  thereof. 
I.  X.  L.  Lime  Co.  v.  Superior  Court,  143 
Cal.  170;  76  Pac.  973. 

Transcript  of  record.  The  action  of  a 
superior  judge,  acting  as  a  magistrate,  in 
issuing    a    search-warrant,    cannot    be    re- 
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viewed  on  certiorari,  after  lie  has  returned 
to  the  proper  suj)erior  court  all  the  papers 
and  proceedings  filed  with  or  had  before 
him  in  the  matter  of  the  search-warrant, 
and  when  no  proceeding  in  such  matter  is 
pending  before  him.  Quan  Chick  v.  Coffey, 
75  Cal.  371;  17  Pac.  427.  An  applicant 
for  a  writ  of  review  from  the  appellate 
court  to  the  superior  court,  and  the  judge 
thereof,  to  compel  the  certification  of  a 
transcript  of  the  record,  in  which  it  is 
claimed  that  the  superior  court  has  ex- 
ceeded its  jurisdiction,  must  pay  to  the 
clerk  of  that  court  the  fees  fixed  by  law  for 
making  and   certifying  the  return   of  the 

§  1071.  Contents  of  the  writ.  The  writ  of  review  must  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing  the  writ,  at 
a  specified  time  and  place,  a  transcript  of  the  record  and  proceedings 
(describing  or  referring  to  them  with  convenient  certainty),  that  the  same 
may  be  reviewed  by  the  court ;  and  requiring  the  party,  in  the  mean  time, 
to  desist  from  further  proceedings  in  the  matter  to  be  reviewed. 

of    the   tribunal   may   be   involved.     In   re 
Madera   Irrigation   Dist.,   92   Cal.   296;    27 


writ;  and  the  clerk  cannot  be  required  to 
perform  that  service  without  prepayment 
of  the  fees  therefor.  I.  X.  L.  Lime  Co.  v. 
Superior  Court,  143  Cal.  170;  76  Pac.  973. 

Parties  should,  be  before  court.  In  a 
proceeding  for  a  writ  of  certiorari,  the 
party  or  parties  whose  acts  are  the  subject 
of  a  review  should  be  before  the  court. 
Lamb  v.  Sehottler,  54  Cal.  319. 

Service  on  whom.  Service  of  the  writ 
of  review,  or  order  to  show  cause,  upon 
the  officer  and  tribunal  to  whom  it  is  di- 
rected, is  sufficient.  Thomas  v.  Hawkins, 
12  Cal.  App.  327;  107  Pac.  578. 


Legislation  §  1071.  Enacted  March  11,  1873 
(based  on  Practice  Act,  §  459),  (1)  substituting 
"must"  for  "shall,"  and  (2)  omitting  "and 
annex  to  the  writ,"  after  "time  and  place." 

Construction  of  section.  This  section 
seems  to   contemplate   a   service  upon  all 

whose  proceedings  are  to  be  reviewed,  by 
providing  that  they  may  be  required  to  de- 
sist from  further  proceedings  in  the  mean 
time.   Lamb  v.  Sehottler,  54  Cal.  319. 

What  must  be  certified.  Upon  certio- 
rari, though  the  inferior  tribunal  is  re- 
quired to  certify  only  matters  of  record, 
yet  if  the  jurisdictional  facts  do  not  ap- 
pear of  record,  it  must  certify  not  only 
that  which  is  technically  denominated  the 
record,  but  also  such  facts,  or  the  evidence 
of  them,  as  may  be  necessary  to  determine 
whatever    question   as   to   the   jurisdiction 


Am.  St.  Rep.  106;  14  L.  R.  A.  755;  28  Pac. 
272;  and  see  People  v.  Board  of  Delegates, 
14  Cal.  479;  Lowe  v.  Alexander,  15  Cal. 
296;  Blair  v.  Hamilton,  32  Cal.  49;  Stumpf 
V.  Board  of  Supervisors,  131  Cal.  364;  82 
Am.  St.  Rep.  330;  63  Pac.  663. 

CODE  COMMISSIONERS'  NOTE.  If  the  board 
of  equalization  do  not  take  down  and  preserve 
the  evidence  in  the  matter  of  equalization,  and 
have  the  same  filed  with  their  clerk,  the  evi- 
dence cannot  be  certified  by  the  clerk  in  his  re- 
turn to  a  writ  of  certiorari..  He  can  return 
only  a  transcript  of  such  documents,  orders,  etc., 
as  remain  of  record  or  on  file  in  his  office.  It 
is  not  made  the  clerk's  duty  to  take  down  or 
preserve  the  evidence.  Central  Pacific  R.  R.  Co. 
V.  Board  of  Equalization,  32  Cal.  582;  Central 
Pacific  R.  R.  Co.  v.  Board  of  Equalization,  34 
Cal.  352.  But  see,  under  the  revenue  law  of  the 
codes,  Pol.  Code,  §§  3672  to  3682. 

§  1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not.  If  a  stay 
of  proceedings  be  not  intended,  the  words  requiring  the  stay  must  be  omit- 
ted from  the  writ;  these  words  may  be  inserted  or  omitted,  in  the  sound 
discretion  of  the  court,  but  if  omitted,  the  power  of  the  inferior  court  or 
officer  is  not  suspended  or  the  proceedings  stayed. 


Legislation  §  1072.  Enacted  March  11,  1873 
(based  on  Practice  Act,  §  460),  substituting  (1) 
"must"    for   "shall,"    (2)    "is   not"    for   "shall   not 


be"  after  "officer,"  and  (3)   "or"  for  "nor"  before 
"the  proceedings." 


§  1073.  Service  of  the  writ.  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  civil  action,  except  when  otherwise  expressly  directed 
by  the  court. 


Service   of  writ  on   public  tribunal,    etc.,    and 
proof   of    same.     Supreme   court   rule    26. 
Service  of  summons.    Ante,  §§  410  et  seq. 

Legislation  §  1073.      Enacted  March   11,    1872 
(based    on     Practice     Act,     §     461),     substituting 


"must"  for  "shall." 

CODE  COMMISSIONERS'  NOTE.  For  man- 
ner of  serving  summons,  see  §§  410,  411,  412, 
413,  415,  ante. 


§  1074.  The  review  under  the  writ,  extent  of.  The  review  upon  this  writ 
cannot  be  extended  further  than  to  determine  whether  the  inferior  tribunal, 
board,  or  officer  has  regularly  pursued  the  authority  of  such  tribunal,  board, 
or  officer. 
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Legislation  §  1074.     Enacted  March  11,   1873 

(based    on    Practice    Act,     §     462),     substituting 
"cannot"  for  "shall  not." 

Construction  of  section.  The  phrase  in 
this  section,  whether  the  inferior  tribunal, 
board,  or  oflScer  "has  regularly  pursued 
the  authority  of  such  tribunal,  board,  or 
officer,"  is  equivalent  to  the  phrase  in 
§  1068,  ante,  "has  exceeded  the  jurisdic- 
tion of  such  tribunal,  board,  or  officer"; 
the  character  of  the  act  or  determination 
sought  to  be  reviewed,  rather  than  that  of 
the  tribunal  or  officer  by  which  the  act  or 
determination  is  made,  is  the  test  for  de- 
termining whether  the  writ  should  be  is- 
sued, for  it  is  only  a  determination  made 
when  judicial  functions  are  exercised  that 
can  be  reviewed.  Quinchard  v.  Board  of 
Trustees,  113  Cal.  664;  45  Pac.  856. 

Review  of  decision.  The  main  object  of 
the  writ  of  certiorari  being  to  confine  the 
action  of  inferior  officers  within  the  limits 
of  their  delegated  powers,  the  reviewing 
court  must  necessarily  re-examine,  if  re- 
quired, the  decision  of  the  magistrate  on 
all  questions  on  which  his  jurisdiction  de- 
pends, whether  of  law  or  of  fact.  People 
V.  Board  of  Delegates,  14  Cal.  479. 

Of  annulled  proceeding.  Where  the  pro- 
ceedings complained  of  were  annulled  by 
competent  authority,  it  is  not  necessary  or 
proper  for  the  appellate  court  to  proceed 
further;  if  there  is  nothing  to  annul,  there 
is  nothing  to  be  acted  upon.  Lamb  v. 
Schottler,  54  Cal.  319. 

Of  adjudication  of  contempt.  Where, 
upon  a  proceeding  against  a  party  for  con- 
tempt, the  defense  was  a  former  adjudica- 
tion of  the  same  matter,  but  the  court 
adjudged  the  party  guilty,  and  such  de- 
fense not  going  to  the  jurisdiction  of  the 
court,  the  ruling  cannot  be  reviewed  upon 
certiorari.  Muir  v.  Superior  Court,  58  Cal. 
361. 

Of  record,  without  modification.  The 
recitals,  in  the  order,  of  facts  essential 
to  jurisdiction,  are  conclusive  in  a  pro- 
ceeding for  a  writ  of  review;  the  record 
cannot  be  amended  or  attacked;  it  is  not 
a  proper  function  of  the  writ  to  add  to  or 
to  modify  the  record  with  respect  to  juris- 
dictional facts  determined  therein,  but  to 
test  the  question  of  jurisdiction  on  the 
facts  api^earing  on  the  face  thereof.  Ped- 
rorena  v.  Superior  Court,  80  Cal.  144;  22 
Pac.  71;  Farmers'  etc.  Bank  v.  Board  of 
Equalization,  97  Cal.  318;  32  Pac.  312; 
Borchard  v.  Board  of  Supervisors,  144  Cal. 
10;  77  Pac.  708;  and  see  Roe  v.  Superior 
Court,  60  Cal.  93. 

Of  acts  in  fieri.  In  a  proceeding  by  cer- 
tiorari, the  court  cannot  take  cognizance 
of  things  in  fieri:  the  object  of  the  pro- 
ceeding is  to  annul,  not  to  restrain.  Lamb 
V.  Schottler,  54  Cal.  319. 

Of  judgment  of  justice's  court.  The 
judgment  of  a  justice's  court,  after  it.s 
affirmance    by    the    superior    court,    is    no 


longer  subject  to  review  on  certiorari. 
American  Law  Book  Co.  v.  Superior  Court, 
164  Cal.  327;  128  Pac.  921. 

Of  judicial  acts.  The  question  is.  Does 
the  body  whose  acts  are  to  be  reviewed 
exercise  judicial  functions,  under  the  con- 
stitution and  laws  of  the  state?  and  if  it 
does,  and  there  is  no  appeal,  nor,  in  the 
opinion  of  the  court,  any  other  plain, 
speedy,  and  adequate  remedy,  such  acts 
may  be  reviewed  on  certiorari,  and  all  in- 
quiry into  the  creation  and  organization 
of  such  body  is  irrelevant  and  immaterial; 
it  is  of  no  consequence  how  it  was  created, 
or  by  what  means  it  exists;  if  it  is  clothed 
with  judicial  powers,  it  must  be  regarded 
as  a  tribunal  exercising  judicial  functions, 
within  the  meaning  of  the  statute.  People 
V.  Board  of  Delegates,  14  Cal.  479.  The 
proceedings  of  a  board  of  supervisors  in 
laying  out  a  highway  involves  the  exer- 
cise of  judicial  functions,  and  its  action 
is  subject  to  review  on  certiorari  (Keys 
v.  Board  of  Supervisors,  42  Cal.  252);  as 
does  also  its  action  in  the  organization 
of  an  irrigation  district.  Imperial  Water 
Co.  V.  Board  of  Supervisors,  162  Cal.  14; 
120  Pac.  780.  The  powers  of  boards  of 
supervisors  are  derived  exclusively  from 
the  statute,  and  the  construction  of  a  stat- 
ute is  necessarily  involved  in  proceedings 
by  which  a  board  created  the  office  of  as- 
sistant clerk  and  raised  the  salaries  of 
other  clerks,  and  its  action  in  such  pro- 
ceedings is  judicial  in  its  nature,  and  there- 
fore subject  to  review  upon  certiorari. 
Robinson  v.  Board  of  Supervisors,  16  Cal. 
208. 

Acts  not  judicial  and  not  reviewable. 
Acts  not  judicial  cannot  be  reviewed  upon 
certiorari.  Lorbeer  v.  Hutchinson,  111  Cal. 
272;  43  Pac.  896.  When  the  term  "ju- 
dicial" is  applied  to  the  action  of  a  board 
of  supervisors,  it  is  not  to  be  received  in 
the  sense  usually  applied  to  courts  of  jus- 
tice. Robinson  v.  Board  of  Supervisors, 
16  Cal.  208.  The  resolution  of  a  board  of 
water  commissioners,  that  it  is  necessary 
to  acquire  certain  water-works,  the  act  of 
such  board  in  appointing  persons  to  ap- 
praise the  value  thereof,  and  the  act  of  a 
board  of  supervisors  in  confirming  such 
appointment,  are  not  judicial  acts,  and 
cannot  be  reviewed  on  certiorari.  Lamb  v. 
Schottler,  54  Cal.  319.  The  action  of  a 
board  of  supervisors  in  directing  an  addi- 
tional assessment  to  be  made  in  a  reclama- 
tion district,  and  a  subsequent  rescission 
of  such  order,  is  not  judicial  in  its  nature, 
and  cannot  be  reviewed  on  certiorari.  Bix- 
ler  V.  Board  of  Supervisors,  59  Cal.  698. 
The  appointment  of  a  person  to  fill  a 
vacancy  in  a  board  of  supervisors  is  not 
a  judicial  act,  and  cannot  be  reviewed  on 
certiorari.  Myers  v.  Hamilton,  60  Cal.  289. 
The  appointment  of  a  city  marshal  by  a 
common  council  to  fill  a  vacancy  is  not  a 
judicial   act,   and   cannot   be   reviewed   on 
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certiorari.   Lorbeer  v.  Hutchinson,  111  Cal. 
272;    43   Pac.   896.     The   proceedings   of   a 
citv    council    for    the   improvement    of     a 
street— the    resolution     of     intention,    the 
order  directing  the  improvement,  the  invi- 
tation for  proposals,  the  award  of  the  con- 
tract— are  not  judicial  in   character,   and 
cannot    be    reviewed    on    certiorari.      Quin- 
chard  v.  Board  of  Trustees,  113  Cal.  664; 
45   Pac.    856.     The   action   of    a   board   of 
supervisors  in  passing  a  resolution  empow- 
ering the  mayor  to  make  connections  with 
pipe's  of  a  corporation  supplying  the  mu- 
nicipality  with   water,   wherever   required 
for  municipal  purposes,  on  the  ground  that 
the  water  company  had  arbitrarily  stopped 
the  supply  of  water  for  such  purposes,  is 
not  judicial  in  its  character,  and  cannot  be 
reviewed  on  certiorari;   neither  is  the  ac- 
tion of  the  mayor  in  affixing  his  approval 
to  such  resolution  the  exercise  of  a  judicial 
function.    Spring  Valley  Water  Works  v. 
Bryant,  52   Cal.   132.     The  adoption,  by  a 
city  council,  of  an  order  for  the  improve- 
ment of  a  street  is  not  in  the  nature  of  a 
judgment  which  is  binding  upon  the  city, 
but  is  merely  the  declaration  of  a  purpose, 
and  is  only  'a  step  taken  in  contemplation 
of   such   improvement,   which    may   be   re- 
ceded from  at  any  time  before  a  contract 
therefor  has  been  awarded:   the  fact  that 
a  public  agent  exercises  judgment  and  dis- 
cretion  in   the  performance   of  his   duties 
does  not  make  its  action  or  powers  judicial 
in  character.    Quinehard  \.  Board  of  Trus- 
tees,   113    Cal.    664;     45     Pac.    856.     The 
granting   of    a   franchise,   by   a   board    of 
supervisors,  to  maintain  a  wharf  is  not  a 
judicial   act,   and   cannot  be   reviewed   on 
certiorari.   People  v.  Board  of  Supervisors, 
122   Cal.   421;    55   Pac.   131.     The   removal 
of   an   appointive   officer  by   a   mayor,  for 
cause,  under  the  provisions  of  a  city  char- 
ter,  is  not   a  judicial   act,  and  cannot   be 
reviewed    on    certiorari.      Application    of 
Carter,   141   Cal.   316;   74   Pac.   997.     Civil 
service  commissioners,  in  holding  examina- 
tions, do   not  act  judicially,  and,  even  if 
they  act  unfairly,  their  actions  cannot  be 
subjected  to  examination  by  a  writ  of  re- 
view.   Cook   V.   Civil   Service   Commission, 
160  Cal.  589;  117  Pac.  663. 

Legislative,  ministerial,  and  judicial 
acts,  distinguished.  The  distinction  be- 
tween a  judicial  act  and  a  legislative  act 
is,  that  the  former  determines  what  the 
law  is,  and  what  the  rights  of  the  parties 
are,  with  reference  to  transactions  already 
had;  while  the  latter  prescribes  what  the 
law  shall  be  in  future  cases  arising  under 
it.  People  V.  Board  of  Education,  54  Cal. 
375;  and  see  Wulzen  v.  Board  of  Super- 
viso'rs,  101  Cal.  15;  40  Am.  St.  Eep.  17; 
35  Pac.  353.  Boards  of  supervisors,  city 
councils,  and  like  local  boards  and  com- 
missions, may  be  vested  with  powers  be- 
longing to  either  or  all  of  the  three  de- 
partments of  our  government.    Wulzen  v. 


Board  of  Supervisors,  101  Cal.  15;  40  Am. 
St    Rep.   17;   35  Pac.  353;   and  see  People 
v   Provines,  34  Cal.  520;  Kimball  v.  Board 
of  Supervisors,  46  Cal.  19.     The  functions 
exercised  by  a  municipal  corporation  may 
be  legislative,   administrative,   or  judicial, 
but  only  the  acts  done  by  it  "when  exer- 
cising judicial  functions"  can  be  reviewed 
upon   a   writ   of   certiorari.     Quinehard   v. 
Board   of  Trustees,   113   Cal.  664;   45   Pac. 
856.     Where    the    act     complained     of    is 
simply    ministerial,    it    cannot,    ordinarily, 
be  reviewed  on  certiorari:   the  exercise  of 
legislative  power  by  a  common  counsel  is 
ministerial   when    it   acts   upon    a    subject 
authorized  by  charter,  and  which  resolves 
itself   into   a  question   of   expediency;   but 
where  the  council  is  vested  by  the  legis- 
lature with  power  to  decide  upon  the  prop- 
erty or  the  rights  of  the  citizen,  in  making 
its    decision   it    acts   judicially.     Robinson 
v.  Board  of  Supervisors,  16  Cal.  208.     The 
officer  or  tribunal  to  whom  a  writ  of  cer- 
tiorari is  issued  must  be  an  inferior  officer 
or   tribunal   exercising   judicial   functions, 
and  the  proceeding  to  be  brought  up  for 
review  must  be  a  judicial  proceeding:  the 
writ  does  not  extend  to  a  mere  ministerial 
act  or  proceeding,  though  performed  by  a 
judicial  officer.     Bixler  v.  Board  of  Super- 
visors, 59  Cal.  698;  People  v.  Bush,  40  Cal. 
344.     Certiorari  does  not  lie  to  review  the 
action  of  an  inferior  tribunal  or  board  in 
the  exercise  of  purely  legislative  functions 
which  are  not  judicial  in  their  character. 
Wulzen  y.  Board  of  Supervisors,  101   Cal. 
15-  40  Am.  St.  Rep.  17;  35  Pac.  353;  and 
see   People   y.   Bush,   40   Cal.   344;    Spring 
Vallev    Water   Works    v.   Bryant,   52    Cal. 
132;  "^People    v.    Board    of    Education,    54 
Cal.'  375;  Myers  v.  Hamilton,  60  Cal.  2S9; 
Williams  v. 'Board  of  Supervisors,  65  Cal. 
160-    3   Pac.   667;    Quinehard   v.   Board   of 
Trustees,  113  Cal.  664;  45  Pac.  856;  Frasher 
V.  Rader,  124  Cal.  132;  56  Pac.  797;  Brown 
V.  Board  of  Supervisors,   124  Cal.  274;  o7 
Pac.   82.     The   power   of   taxation   is   con- 
fided to  the  legislative  department  of  the 
government,  and  an  act  for  levying  taxes 
and  providing  the  means  for  the  enforce- 
ment thereof  is  within  the  power  of   the 
legislature.    Wulzen  v.  Board  of  Supervis- 
ors,  101   Cal.   15;   40  Am.   St.  Rep.   17;   35 
Pac.  353.     The  writ  of  certiorari  does  not 
lie  to  review  the  action  of  a  board  of  su- 
pervisors, when  its  action  is  legislative  in 
character,  and  consists  of  the  passage  of 
an  ordinance  or  resolution.    Spring  Valley 
Water  Works  v.  Bryant,  52  Cal.  132.     The 
passage  of  a  certain  preamble  and  resolu- 
tion by  a  board  of  supervisors  is  not  the 
exercise   of   a   judicial   function:   it  is   an 
attempt  to  make  law,  not  to  render  a  judg- 
ment under  the  existing  law;   and  the  ac- 
tion   of    the    board    is    not    made    judicial 
because  the  preamble  states  the  reason  for 
its  action.    Spring  Valley  Water  Works  v. 
Bryant,    52    Cal.    132.     The    determination 
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of  the  question  whether  the  right  of  emi- 
nent domain  shall  be  exercised,  and  what 
lands  are  necessary  to  be  taken  in  the 
exercise  of  that  right,  is  a  political  and 
legislative  question,  and  not  a  judicial  one. 
Wulzen  V.  Board  of  Supervisors,  101  Cal. 
15;  40  Am.  St.  Eep.  17;  35  Pac.  353. 
Where  a  resolution  of  a  board  of  health 
is  of  a  ministerial  or  legislative  charac- 
ter, certiorari  does  not  lie;  an  act  of  legis- 
lation of  any  body  having  authority  to 
legislate  cannot  be  reviewed,  even  where, 
in  the  course  of  such  legislation,  it  may 
have  exceeded  the  powers  vested  in  it. 
Spring  Valley  Water  Works  v.  Bryant,  52 
Cal.  132.  The  action  of  a  board  of  educa- 
tion in  adopting  a  series  of  readers  for 
the  public  schools,  in  lieu  of  a  series  pre- 
viously in  use,  is  an  exercise  of  legislative 
and  not  of  judicial  power,  and  cannot  be 
reviewed  on  certiorari.  People  v.  Board  of 
Education,  54  Cal.  375. 

Examination  on  merits.  On  a  motion  to 
dismiss  a  writ  of  review,  or  other  similar 
writ,  on  the  grounds  that  it  was  improp- 
erly issued,  and  for  want  of  prosecution, 
it  is  error  for  the  court  to  adjudicate 
upon  the  merits  of  the  ease,  further  than 
may  necessarily  result  from  granting  the 
motion.  Onesti  v.  Freelon,  61  Cal.  625. 
Where  the  objection  is  not  made  in  the 
appellate  court,  that  the  question  pre- 
sented cannot  be  reached  on  certiorari,  it 
will  be  examined  on  the  merits.  People  v. 
Board  of  Supervisors,  77  Cal.  136;  19  Pac. 
257. 

Existence  of  adequate  remedy.  A  writ 
of  review  lies  only  where  there  is  no  plain, 
speedy,  and  adequate  remedy  by  appeal 
or  otherv/ise;  if  such  remedy  exists,  or 
has  been  lost  by  laches  or  inexcusable  ne- 
glect, there  can  be  no  review  on  certiorari. 
Tattenham  v.  Superior  Court,  155  Cal.  205; 
100  Pac.  248;  Anglo-Calif ornian  Bank  v. 
Superior  Court,  153  Cal.  753;  96  Pac.  803; 
La  Due  v.  Forbes,  19  Cal.  App.  124;  121 
Pac.  867;  Green  v.  Rogers,  18  Cal.  App. 
572;  123  Pac.  974;  Huntington  Park  Im- 
provement Co.  V.  Superior  Court,  17  Cal. 
App.  692;  121  Pac.  701;  Kokole  v.  Superior 
Court,  17  Cal.  App.  454;  120  Pac.  67;  Baird 
V.  Justice's  Court,  11  Cal.  App.  439;  105 
Pac.  259;  Faut  v.  Mason,  47  Cal.  7;  Ben- 
nett V.  Wallace,  43  Cal.  25.  An  appealable 
order,  even  if  in  excess  of  jurisdiction, 
cannot  be  reviewed  on  certiorari  (Anglo- 
Calif  ornian  Bank  v.  Superior  Court,  153 
Cal.  753;  96  Pac.  803;  Hall  v.  Justice's 
Court,  5  Cal.  App.  133;  87  Pac.  870);  and 
the  writ  of  certiorari  cannot  be  made  to 
serve  the  office  of  an  appeal.  Times-Mirror 
Co.  V.  Superior  Court,  15  Cal.  App.  515; 
115  Pac.  248.  Want  of  jurisdiction  alone 
will  not  justify  the  issuance  of  a  writ  of 
review:  it  must  further  appear  that  there 
is  no  plain,  speedv,  and  adequate  remedy. 
La  Due  v.  Forbes,  19  Cal.  App.  124;  124 
Pac.  867. 


Jurisdiction,  and  correction  of  errors. 
Where  a  superior  court  has  properly  exer- 
cised its  jurisdiction,  a  writ  of  review 
must  be  dismissed.  Bergevin  v.  Wood,  11 
Cal.  App.  643;  105  Pac.  935.  On  a  writ 
of  review  only  the  jurisdiction  of  tlie 
tribunal  to  make  the  order  complained  of 
will  be  examined.  American  Law  Book 
Co.  V.  Superior  Court,  164  Cal.  327;  128 
Pac.  921;  Voorman  v.  Superior  Court,  149 
Cal.  266;  86  Pac.  694;  Green  v.  Eogers,  18 
Cal.  App.  572;  123  Pac.  974 r  Bergevin  v. 
Wood,  11  Cal.  App.  643;  105  Pac.  935. 
Where  jurisdiction  of  the  subject-matter 
and  the  person  is  acquired  by  an  inferior 
tribunal  or  board,  its  procedure  within  its 
jurisdiction  is  no  more  open  to  question 
than  it  would  be  were  it  a  court  of  gen- 
eral jurisdiction;  and  all  its  acts,  after 
acquiring  jurisdiction,  constitute  the  exer- 
cise of  such  jurisdiction,  and  none  the  less 
so  if  such  acts  are  erroneous.  Farmers' 
etc.  Bank  v.  Board  of  Equalization,  97  Cal. 
318;  32  Pac.  312.  Certiorari  goes  only  to 
the  jurisdiction  or  power  of  the  court  to 
act,  and  can  never  be  substituted  for  an 
appeal  to  review  the  mere  errors  of  a 
judicial  tribunal.  Armantage  v.  Superior 
Court,  1  Cal.  App.  130;  81  Pac.  1033;  Ber- 
gevin V.  Wood,  11  Cal.  App.  643;  105  Pac. 
935;  Times-Mirror  Co.  v.  Superior  Court, 
15  Cal.  App.  515;  115  Pac.  248.  A  writ 
of  review  involves  only  the  question  of 
jurisdiction:  it  cannot  be  made  to  per- 
form the  office  of  a  writ  for  the  correc- 
tion of  errors  of  law  or  fact.  Stimpson 
Computing  Scale  Co.  v.  Superior  Court,  12 
Cal.  App.  536;  107  Pac.  1013;  Thomas  v. 
Hawkins,  12  Cal.  App.  327;  107  Pac.  578; 
Miles  V.  Justice's  Court,  13  Cal.  App.  454; 
110  Pac.  349;  In  re  Hughes,  159  Cal.  360; 
113  Pac.  684;  Bergevin  v.  Wood,  11  Cal. 
App.  643;  105  Pac.  935.  An  order  adjudg- 
ing a  person  guilty  of  contempt  for  the 
non-payment  of  counsel  fees  cannot  be 
reviewed  upon  certiorari,  where  the  court 
had  jurisdiction  to  order  them  paid,  al- 
though such  order  may  have  been  errone- 
ous. Grannis  v.  Superior  Court,  143  Cal. 
630;  77  Pac.  647.  An  order  of  the  superior 
court,  having  jurisdiction  and  discharging 
a  writ  of  attachment,  however  erroneous 
it  may  be,  cannot  be  annulled  on  certio- 
rari. People  V.  Latimer,  160  Cal.  716;  117 
Pac.  1051.  The  words  "has  exceeded  the 
jurisdiction"  and  "has  regularly  pursued 
the  authority"  present  the  same  idea,  and 
under  neither  can  anything  but  jurisdic- 
tion be  inquired  into.  Central  Pacific  E.  R. 
Co.  V.  Board  of  Equalization,  43  Cal.  365; 
In  re  Hughes,  159  Cal.  360;  113  Pac.  684. 
The  failure  of  counsel  to  question  the 
jurisdiction  of  the  court  in  a  proceeding 
before  it,  even  if  unfair  to  the  court,  does 
not  deprive  him  of  questioning  its  juris- 
diction upon  a  writ  of  certiorari,  and  of 
his  right  to  have  the  order  of  the  court 
annulled,  if  it  was  in  fact  made  in  excess 
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of  jurisdiction.   Mastick  v.  Superior  Court, 
94  Cal.  347;   29  Pac.  869.     Jurisdiction  to 
determine  an  issue  involves  the  power  to 
determine   it    erroneously;    jurisdiction    to 
determine  the  effect  of  evidence  involves 
the  power   to   draw   erroneous   conclusions 
from  it.    Farmers'  etc.  Bank   v.  Board  of 
Equalization,    97    Cal.    318;    32    Pac.    312. 
Where  the  superior  court  has  jurisdiction 
to   cancel   a   previous   order   admitting   an 
alien  to  citizenship,  its  judgment  cannot  be 
reviewed    on    certiorari.     Tinn    v.    United 
States  District  Attorney,  148  Cal.  773;  113 
Am.  St.  Rep.  354;  84  Pac.  152.     It  is  only 
when   an   order  made   is   in   excess  of  the 
jurisdiction  of  the  court  making  it  that  it 
can   be   annulled   on   certiorari.    People   v. 
Latimer,    160    Cal.    716;     117    Pac.    1051. 
Where  a  court  has  no  jurisdiction  to  make 
the  order  complained  of,  its  power  can  be 
tested   by   certiorari,   but   not   by   appeal. 
Estate  of   Overton,   13   Cal.   App.   117,   108 
Pac.  1021.     The  action  of  a  court  m  excess 
of  or  without  jurisdiction  will  be  annulled 
on    certiorari,    where    no    right    of    appeal 
exists    (Golden   Gate   Tile   Co.   v.   Superior 
Court,   159   Cal.  474;   114   Pac.  978;   In  re 
Hughes,  159  Cal.  360;  113  Pac.  684;  Kokole 
V.   Superior   Court,   17   Cal.   App.   454;    120 
Pac    67;  Kraker  v.  Superior  Court,  15  Cal. 
App.  651;   115  Pac.  663;  Times-Mirror  Co. 
V.   Superior   Court,   15   Cal.   App.   515;    115 
Pac.  248);   but  an  appealable  order,  even 
if  in  excess  of  jurisdiction,  cannot  be  re- 
viewed    on     certiorari    (Anglo-Californian 
Bank  v.  Superior  Court,  153   Cal.  753;   96 
Pac.  803);  and  no  mere  error  in  the  exer- 
cise   of    jurisdiction    can   be    reviewed   on 
certiorari.   People  v.  Latimer,  160  Cal.  716; 
117  Pac.  1051;  In  re  Hughes,  159  Cal.  360; 
113  Pac.  684;  Voorman  v.  Superior  Court, 
149  Cal.  266;  86  Pac.  694;  Huntington  Park 
Improvement  Co.  v.  Superior  Court,  17  Cal. 
App.  692;  121  Pac.  701. 

Consideration  of  evidence.  Inferior  mag- 
istrates, when  required  by  writ  of  certio- 
rari to  return  their  proceedings,  must  show 
affirmatively  that  they  had  authority  to 
act,  and  where  their  authority  and  juris- 
diction depend  upon  a  fact  to  be  proved 
before  themselves,  and  such  fact  is  dis- 
puted, the  magistrate  must  certify  the 
proofs  given  in  relation  to  it,  for  the  pur- 
pose of  enabling  the  higher  court  to  de- 
termine whether  the  fact  is  established; 
the  decision  of  the  magistrate,  on  all  other 
facts,  is  final  and  conclusive,  and  will  not 
be  reviewed.  People  v.  Board  of  Dele- 
gates, 14  Cal.  479;  Blair  v.  Hamilton,  32 
Cal.  49;  In  re  Madera  Irrigation  Dist.,  92 
Cal.  296;  27  Am.  St.  Rep.  106;  14  L.  R.  A. 
755;  28  Pac.  272;  Stumpf  v.  Board  of  Su- 
pervisors, 131  Cal.  364;  82  Am.  St.  Rep. 
350;  63  Pac.  663;  Borchard  v.  Board  of 
Supervisors,  144  Cal.  10;  77  Pac.  70S. 
Many  cases  hold  that  the  record  alone  can 
be  regarded,  and  that  it  is  not  the  office 
of  the  writ  to  bring  up  the  evidence,  even 


upon    a   disputed   jurisdictional   fact;    but 
there  are  numerous  cases  holding  that  the 
review  may  extend  to  every  issue  of  law 
and  fact  involved  in   the   question   of   ju- 
risdiction,  and   that   not   only   the  record, 
but  the   evidence  itself  also,  when   neces- 
sary  for   the   determination   of   this   ques- 
tion, must  be  returned;   the   latter  is  the 
more  reasonable  and  the  true  rule.    People 
V.  Board  of  Delegates,  14  Cal.  479;   Lent 
V.  Tillson,   72  Cal.  404;   14  Pac.  71;  In  re 
Madera   Irrigation   Dist.,   92   Cal.   296;    27 
Am.  St.  Rep.  106;  14  L.  R.  A.  755;  28  Pac. 
272;   Schwarz  v.  Superior  Court,   111   Cal. 
106-   43  Pac.  580;   Los  Angeles  v.  Young, 
118  Cal.  295;  62  Am.  St.  Rep.  234;  50  Pac 
534-  Borchard  v.  Board  of  Supervisors,  144 
Cal.    10;    77    Pac.    708.     While    the    mere 
manner  of  conducting  the  proceedings,  the 
rulings  of  the  court  upon  questions  of  evi- 
dence,  and   other   matters   within    the   ju- 
risdiction,  involving   the    merits,   however 
erroneous    they    may    be,    cannot    be    re- 
viewed upon  certiorari,  yet  it  is  a  means 
by   which   the   power   of   the   court   in   the 
premises    can    be    inquired    into,    and    for 
this  purpose  the  review  extends  not  only 
to  the  whole   of  the  .record  of  the  court 
below,    but    even    to    the    evidence    itself, 
where    necessary    to    determine    the    juris- 
dictional facts.   Schwarz  v.  Superior  Court, 
111  Cal.  106;  43  Pac.  580.     The  sufficiency 
of  the  evidence  to  establish  jurisdictional 
facts    is   reviewable   upon    application    for 
a   writ    of   certiorari;    otherwise   the   writ 
would  be  of  no  avail  as  a  remedy  against 
an  assumption  of  jurisdiction.    Stumpf  v. 
Board  of  Supervisors,  131  Cal.  364;  82  Am. 
St.  Rep.   350;    63  Pac.  663.     Evidence   de- 
hors   the    record,    and    contradicting   it,   is 
not  permitted;  it  being  the  universal  rule, 
that  the  province  of  the  writ  of  certiorari 
is  to  review  a  record  of  an  inferior  court, 
board,  or  tribunal,  and  to  determine  from 
the  record  whether   such   court,  board,   or 
tribunal  has  exceeded  its  jurisdiction.   Los 
Angeles  v.  Young,  118  Cal.  295;  62  Am.  St. 
Rep.   234;   50  Pac.   534;   Huntington   Park 
Improvement    Co.    v.    Superior    Courl,    17 
Cal.    App.    692;    121    Pac.    701.     In    certio- 
rari, the  reviewing  court  will  not  consider 
the'woig;ht    of    conflicting   evidence    as   to 
jurisdictional  facts  given  before  the  tribu- 
nal whose  action  is  sought  to  be  reviewed. 
Imperial  Water  Co.  v.  Board  of  Supervis- 
ors, 162  Cal.  14;  120  Pac.  7S0. 

Annulment  of  judgment  or  order.  The 
judgment  of  an  inferior  court,  when  in 
excess  of  its  jurisdiction,  is  void  ab  initio, 
and  will  be  set  aside  upon  certiorari;  the 
superior  court  cannot  give  jurisdiction  to 
an  inferior  court,  nor  legalize  a  void  judg- 
ment: its  jurisdiction  extends  no  further 
than  either  to  adjudge  such  judgment  void, 
or  else  dismiss  the  writ  of  certiorari.  Will 
V.  Sinkwitz,  39  Cal.  570.  The  supreme 
court  cannot,  on  certiorari,  annul  a  judg- 
ment of  the  superior  court,  nor  an  order 
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of  a  judge  thereof,  regular!}-  made  after 
obtaining  jurisdiction  of  the  parties,  dis- 
charging a  prisoner  lawfully  committed  to 
the  state  prison  upon  conviction  of  a 
crime.  In  re  Hughes,  159  Cal.  360;  113 
Pac.  684.  A  vacating  order,  made  by  a 
court  without  jurisdiction,  will  be  annulled 
upon  certiorari.  Tinn  v.  United  States  Dis- 
trict Attorney,  148  Cal.  773;  113  Am.  St. 
Eep.  354;  84  Pac.  152. 

CODE  COMMISSIONEES'  NOTE.    Mere  irregu- 


larity intervening  in  the  exercise  of  an  admitted 
jurisdiction, — mere  mistakes  of  law  committed  in 
conducting  the  proceedings  in  an  inquiry  which 
the  tribunal  had  authority  to  entertain, — are  not 
to  be  considered  in  certiorari;  otherwise  that 
writ  would  be  turned  into  a  writ  of  error.  Cen- 
tral Pacific  R.  R.  Co.  v.  Board  of  Equalization, 
43  Cal.  365;  People  v.  Burney,  29  Cal.  459; 
People  V.  Dwinelle,  29  Cal.  632;  People  v.  Board 
of  Delegates,  14  Cal.  479;  see  also  note  to  §  1068, 
ante.  A  judgment  rendered  upon  appeal  by  the 
county  court  for  the  sum  of  three  hundred  dol- 
lars is  void.  Upon  certiorari  the  district  court 
cannot  modify  the  judgment :  it  must  set  it  aside. 
Will  V.  Sinkwitz,  39  Cal.  570. 


§  1075.  A  defective  return  of  the  writ  may  be  perfected.  Hearing  and 
judgment.  If  the  return  of  the  writ  be  defective,  the  court  may  order  a 
further  return  to  be  made.  When  a  full  return  has  been  made,  the  court 
must  hear  the  parties,  or  such  of  them  as  may  attend  for  that  purpose,  and 
may  thereupon  give  judgment,  either  affirming  or  annulling,  or  modifying 
the  proceedings  below. 

amend  the  record;  if  the  minutes  of  the 
court  below  do  not  correctly  show  the  pro- 
ceedings had,  an  application  should  have 
been  made  in  that  court  to  correct  the 
same.  Hoffmann  v.  Superior  Court,  79  Cal. 
475;  21  Pac.  862. 

Discharge  of  writ.  A  writ  of  review 
will  be  discharged,  where  no  question  of 
law  is  presented.  Lund  v.  Superior  Court, 
159  Cal.  439;  114  Pac.  569. 

Certiorari  cannot  direct  affirmative  ac- 
tion. The  judgment  should  simply  be  to 
annul  the  proceedings,  where  the  inferior 
tribunal  has  not  regularly  pursued  its  au- 
thority: it  should  not  direct  any  affirma- 
tive action  to  be  taken  by  the  inferior 
tribunal.  Green  v.  Rogers,  18  Cal.  App. 
572;  123  Pac.  974.  A  decree  of  the  court, 
canceling  and  setting  aside  the  award  of 
a  contract  by  a  board  of  supervisors,  and 
also  its  action  in  declaring  that  a  certain 
bid  was  not  in  fact  a  bid,  and  ordering  the 
board  to  award  the  contract  to  the  person 
whose  bid  was  rejected,  is  erroneous,  so 
far  as  it  orders  the  board  to  make  such 
award:  it  is  not  competent  for  the  court 
to  make  the  writ  of  certiorari  subserve  the 
purpose  of  a  writ  of  mandamus.  Townsend 
v.  Copeland,  56  Cal.  612. 


Legislation  §  1075.  Enacted  March  11,  1873 
(based  on  Practice  Act,  §  463),  substituting  (1) 
"of  for  'to"  after  "return,"  and  (2)  "must" 
for  "shall  proceed  to." 

Submission  before  return.  Where  no 
proper  return  of  the  writ  was  made  be- 
fore the  submission  of  the  case,  the  sub- 
mission must  be  set  aside  as  premature, 
and  a  direction  issued  to  the  clerk  of  the 
superior  court  to  return  the  writ,  with  a 
transcript  of  record  of  the  matter  to  be 
reviewed.  Tapi  v.  Superior  Court,  36  Pac. 
781. 

Facts  certified  in  return.  Where  it  be- 
comes necessary  for  the  court  of  review 
to  be  put  into  possession  of  the  facts  upon 
which  the  court  below  acted,  and  which 
are  not  technically  of  record,  the  court  of 
review  may  require  the  lower  court  to 
certify  such  facts  in  its  return  to  the 
writ,  and  this  statement  of  facts  will  then 
become  a  part  of  the  record.  Los  Angeles 
V.  Young,  118  Cal.  295;  62  Am.  St.  Rep. 
234;  50  Pac.  534. 

Correction  of  record.  The  record  is 
taken  as  true;  where  the  contrary  is  the 
fact,  it  must  be  corrected  by  motion  or 
suggestion  to  the  court  below:  the  appel- 
late court  cannot  alter  the  record  of  the 
trial  court.  Eoe  v.  Superior  Court,  60  Cal. 
93.  Upon  an  application  for  a  writ  of  re- 
view, the  record  sought  to  be  reviewed 
imports  absolute  verity,  and  affidavits  can- 
not be  received  to  contradict,  add  to,  or 


CODE  COMMISSIONERS'  NOTE.  Blair  v. 
Hamilton,  32  Cal.  49;  Central  Pacific  R.  R.  Co. 
V.  Board  of  Equalization,  32  Cal.  582;  Central 
Pacific  R.  R.  Co.  v.  Board  of  Equalization,  34 
Cal.  352. 


§  1076.  Copy  of  the  judgment  must  be  sent  to  the  inferior  tribunal.  A 
copy  of  the  judgment,  signed  by  the  clerk,  must  be  transmitted  to  the  in- 
ferior tribunal,  board,  or  officer  having  the  custody  of  the  record  or  pro- 
ceeding certified  up. 


Legislation  S  1076. 
(based    on    Practice 


Enacted  March  11,   1873 
Act,     §     464),     substituting 


'must"  for  "shall." 


§  1077.  Judgment  rolls.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  constitute  the  judgment 
roll. 
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Legislation  8  1077.  Enacted  March  11.  1873; 
baseci  on  Practice  Act,  §  465  wh.ch  read:  A 
copy  of  tlie  judgment,  signed  by  the  <=lerk  en 
ter/d  upon,  or  attached  to,  the  writ  and  leturu, 
Thall  constitute  the  judgmentrolK  If  the  P^,^ 
rppdine  be  had  in  any  other  than  the  supreme 
courtan  appeal  may  be  taken  from  the  judg- 
ment in  the  same  manner,  and.  upon  the,_same 
terms,  as  from  a  judgment  in  a  civil  action. 

Contents  of  judgment  roU.  The  judg- 
ment roll  cousists  of  the  jULlgment,  writ, 
and  return  thereto.  Stoner  v.  City  Council, 
8  Cal  App.  607;  97  Pac.  692;  and  see  note 
ante  §  670.  The  petition  for  a  writ  of 
certiorari  is  no  part  of  the  judgment  roll 
in  proceedings  by  certiorari.  Keyuolds  v. 
County  Court,  47  Cal.  604;  Garretson  v. 
Board  of  Supervisors,  61  Cal.  54;  Kauer  v. 
Justice's  Court,  115  Cal.  84;  46  Pac.  8.0. 
Where  a  demurrer  to  the  petition  is  inter- 
posed and  sustained,  followed  by  a  judg- 
ment of  dismissal,  the  demurrer  will  be 
reviewed  upou  appeal,  as  a  return,  and  as 
part  of  the  judgment  roll.  Stoner  v.  City 
Council,  8  Cal.  App.  607,  97  Pac.  692. 


MANDATE   ISSUES    WHEN.       §§1084,1085 

BiU  of  exceptions.  Where  a  return  to  a 
writ  of  review  is  made,  the  petition  or 
affidavit  for  the  writ  can  serve  no  purpose 
on  appeal,  unless  it  is  embodied  in  a  bill 
of  exceptions.  Stoner  v.  City  Council,  8 
Cal.  App.  607;  97  Pac.  692. 

Appeal.  Appeals  to  the  supreme  court 
may  be  taken  in  proceedings  upon  certio- 
rari. Morley  v.  Elkins,  37  Cal  4o4;  and 
see  Palache  v.  Hunt,  64  CaL  4.3;  2  Pac 
245;  People  v.  Thompson,  66  Cal  39S,_o 
Pac  686;  Heinlen  v.  Phillips,  88  Cal.  ooi, 
26  Pac.  366;  Knowles  v.  Thompson,  133 
Cal  245;  65  Pac.  468.  The  jurisdiction  ot 
the  supreme  court  on  appeal  from  a  judg- 
ment of  the  superior  court,  rendered  m 
proceedings  upon  certiorari,  does  not  de- 
pend upon  the  amount  in  controversy. 
^Lter'v.  Fitzpatrick,  35  CaL  269;  Hein- 
len v.  Phillips,  88  Cal.  557;  26  Pac.  366. 

CODE  COMMISSIONERS-NOTE.  For  rules 
of  practice  and  appeals,  see  §§  1109,  1110,  post 
For  costs,  see  §§  1022,  1024,  ante. 


CHAPTER  II 

WRIT  OP  MANDATE 


§  1084. 
§  1085. 
§  1086. 
§  1087. 

§  1088. 


§  1089. 
§  1090. 


Mandate  defined.  . 

When  and  by  what  court  issuea. 

Writ   when  and  upon  what  to  issue. 

Writ'  may  be  either  alternative  or  per- 
emptory.     Substance.  , 

If  the  application  be  without  notice,  the 
alternative  writ  may  issue;  otherwise, 
the  peremptory.      Notice  and  default 

The    adverse    party    may    answer    under 

If  Tn'^essential  question  of  fact  is  raised, 
the  court  may  order  a  jury  trial. 


5  1091      The  applicant  may  demur  to  the  answer, 

■         or  countervail  it  by  proof. 
8  1092      Motion  for  new  trial,  where  made. 
I  1093      The   clerk   must   transmit   the   verdict   to 
§1093.     Th^;'^/„^,t^here    the  motion  is  pending 

after  which   the  hearing  shall   be  had 

on  motion. 
5  1094.     Hearings  by  court.  ,„„„t     Whpn 

S1095.     Recovery  of  damages  by  applicant.    \\  hen 

state,  etc.,  is  respondent. 
8  1096      Service  of  the  writ.  . 

I  1097:    Penalty  for  disobedience  to  the  writ. 


read-   "The  writ  of  mandamus  must  hereafter  be 
designated  the  writ   of  ma-iaate 

3.   Amended  by    Code  Amdts.  18T3-74,  p.  d4D. 


the   couri  may   uiuci.   <•  j"»j    -  _ 

§1084.     Mandate  defined.     The  writ  of  mandamus  may  be  denominated 
the  want  of  mandate. 

Legislation  §  1084..  1.  Enacted  March  11, 
1873-  based  on  Practice  Act,  §  466,  which  reaQ. 
-The  wrif  of  mandamus  may  ^e  denominated  the 
writ  of  mandate."      When  enacted  in  1872,  §  1084 

s  ms^      When  and  by  what  court  issued.     It  may  be  issued  by  any  court, 
§  1085.     When  ana  ^J^^^'  inferior  tribunal,  corporation,  board, 

except  a  justice's  or  police  court,  ^^  a^ Jterio  ^  specially  en- 

or  person,  to  compel  the  Performance  of  ^^  ^f  ^^^^  .^^  ^^  ,/,,,,pel  the 
joins,  as  a  duty  resulting  from  ^  .^^^ymeni  of  a  i^'ht  or  office  to  which 
h^r::^;:^^^^:^"- ^  -c-^d  by  such  inferior 

tribunal,  corporation,  board  or  person 


Supreme   court  always  open.    Ante   §  47. 
Superior  court  always  open.    Ante,  §  7J. 
Hearing,  etc.,  at  chambers.    Ante,  §  166. 
Mandamus.  .^  .  .,_  .„^ 

1    Court  commissioners,   power  to  hear  ana 
determine  ex  parte  motions  for  writ  of.     Ante, 

^  "2^.^Writ  of,  returnable,  when  may  be  made. 

Post,  §  1108. 

Legislation  §  1085.  Enacted  March  11.  1873 
{based  on  Practice  Act,  §  467),  ( 1)  °'«'"'"f-.  'i^ 
this  state"  after  "any  court,"  and  (2)  substitut- 
ing "or  police"  for  "recorder's  or  mayor  s. 

Construction  of  section.  Mandamus  is- 
sues in  the  cases  mentioned  in  this  section, 
but  only  where  the  law  has  provided  no 


other  sufficient  remedy.    Kimball  v.  Union 
Water  Co.,  44  Cal.  173;  13  Am.  Eep.  157. 

Nature  of  proceeding.  At  common  law, 
the  proceeding  by  mandamus  was  em- 
ployed as  a  supplemental  and  extraordi- 
nary writ  of  a  remedial  character,  and  was 
resorted  to  early  in  the  annals  of  English 
jurisprudence  from  the  necessity  of  estab- 
lishing a  residuary  method  to  be  used  on 
occasions  where  the  law  had  provided  no 
other  remedy,  and  where,  in  justice,  there 
should  be  one,  upon  the  principle  that  no 
right  should  be  without  a  remedy.  People 
V.  Olds,  3  Cal.  167;  58  Am.  Dec.  398.     An 
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application  for  a  writ  of  mandamus  is  a 
special  proceeding  of  a  civil  nature,  sub- 
ject to  the  rules  governing  the  limitation 
of  actions.  Jones  v.  Board  of  Police  Com- 
missioners, 141  Cal.  96;  74  Pac.  696.  The 
writ  of  mandamus,  which,  under  our  stat- 
ute, may  be  directed  to  a  subordinate  ju- 
dicial tribunal  to  compel  performance  of 
a  duty  enjoined  by  law,  is  like  a  writ  of 
procedendo  ad  judicium  at  common  law, 
which  issued  out  of  the  court  of  chancery, 
commanding,  in  the  name  of  the  sovereign, 
the  judges  who  failed  to  give  judgment  in 
any  suit  before  them,  when  it  was  their 
duty  so  to  do,  to  proceed  to  judgment; 
but  the  command  was  not  to  give  any  par- 
ticular judgment,  for  that,  if  erroneous, 
could  be  set  aside  in  the  course  of  appeal. 
People  V.  Sexton,  24  Cal.  78. 

Jurisdiction  to  issue  writ.  Both  the  su- 
perior court  and  the  supreme  court  have 
original  jurisdiction  to  issue  the  writ  of 
mandamus.  Santa  Cruz  Gap  Turnpike  etc. 
Co.  V.  Board  of  Supervisors,  62  Cal.  40; 
and  see  Miller  v.  Board  of  Supervisors,  25 
Cal.  93.  The  supreme  court  has  original 
jurisdiction  of  a  proceeding  in  mandamus 
to  compel  the  issuance  of  warrants  for  the 
payment  of  salaries  of  city,  county,  or 
state  officers,  where  the  amount  thereof 
is  so  fixed  by  law,  ordinance,  or  otherwise, 
thai  the  act  of  auditing  the  same  and 
drawing  a  warrant  accordingly  is  merely 
ministerial  in  character.  Scott  v.  Boyle, 
164  Cal.  321;  128  Pac.  941. 

Facts  affecting  jurisdiction.  The  fact 
that  the  same  questions  in  mandamus  pro- 
ceedings are  involved  in  an  appeal  taken 
to  the  supreme  court  does  not  affect  the 
jurisdiction  of  that  court  in  the  mandamus 
proceedings.  Scott  v.  Boyle,  164  Cal.  321; 
128  Pac.  941. 

Demand  before  applying  for  writ.  The 
foundation  for  mandamus  is  the  refusal  or 
neglect  to  perform  an  act  enjoined  by  law 
as  a  present  duty  (McGinnis  v.  Mayor  and 
Common  Council,  153  Cal.  711;  96  Pac. 
367) ;  and,  before  applying  for  the  writ, 
demand  must  be  made  on  the  defendant  to 
perform  the  act  sought  to  be  enforced 
(Ferguson  v.  Board  of  Education,  7  Cal. 
App.  568;  95  Pac.  165);  but  it  will  issue 
without  a  previous  demand  and  refusal, 
where  a  demand  would  be  idle  and  fruit- 
less: a  request  to  act  is  not  always  a  con- 
dition precedent.  Moore  v.  Superior  Court, 
20  Cal.  App.  299;  128  Pac.  946.  A  demand 
before  making  an  application  for  a  writ 
of  mandamus,  to  perform  the  act  sought 
to  be  enforced  by  the  writ,  is  an  impera- 
tive necessity  in  all  cases  other  than  those 
where  the  duty  is  of  a  strictly  public 
nature,  not  affecting  individual  interests; 
thus,  an  application  for  a  writ  to  compel 
thh  admission  of  a  party  to  a  veterans' 
home,  after  a  discharge  therefrom,  must 
show  a  previous  demand  and  refusal  of  ad- 
mission,   such    demand    being    purely    per- 


sonal to  the  applicant.  Wilson  v.  Board  of 
Directors,  138  Cal.  67;  70  Pac.  1059. 

Showing  necessary  to  obtain  writ.  Man- 
damus lies  to  force  a  particular  action  by 
an  inferior  court,  tribunal,  or  officer,  where 
the  law  clearly  establishes  the  petitioner's 
right  to  such  action  (Harelson  v.  South 
San  Joaquin  Irrigation  Dist.,  20  Cal.  App. 
324;  128  Pac.  1010;  Inglin  v.  Hoppin,  156 
Cal.  483;  105  Pac.  582);  but  not  to  com- 
pel a  city  council  to  apportion  the  officers 
of  election  boards  at  a  recall  election 
among  persons  belonging  to  different  po- 
litical parties,  where  it  is  not  alleged  that 
the  council  threatens  to  disobey  the  law 
in  that  respect.  Vincent  v.  Mott,  163  Cal. 
342;  125  Pac.  346.  The  writ  of  mandate 
is  a  prerogative  writ:  it  jnust  plainly  ap- 
pear that  the  applicant  is  entitled  to  the 
relief  demanded,  and  that  it  is  the  duty 
of  the  inferior  board,  tribunal,  or  person 
to  perform  the  act,  the  performance  of 
which  is  refused.  Gray  v.  Mullins,  15  Cal. 
App.  118;  113  Pac.  694. 

Parties.  A  road-overseer  is  a  necessary 
party  to  a  proceeding  by  mandamus  to 
compel  a  board  of  supervisors  to  keep  a 
highway  in  condition  for  public  travel. 
Peck  v.  Board  of  Supervisors,  90  Cal.  384; 
27  Pac.  301.  While  the  general  practice 
in  mandamus  has  b'^en  to  proceed  only 
against  the  officials  who,  as  representa- 
tives of  a  body  politic,  have  refused  per- 
formance of  some  duty  owed  to  the  plain- 
tiff or  relator,  yet  their  principal,  the  legal 
entity  which  is  commonly  the  real  party 
to  be  affected  by  the  writ,  may  be  joined 
as  a  defendant;  hence,  a  school  district 
may  properly  be  joined  as  a  defendant  in 
a  proceeding  by  mandamus  against  its 
officials  to  compel  the  performance  of  a 
duty  owed  to  the  relator.  Barber  v.  Mul- 
ford,  117  Cal.  356;  49  Pac.  206.  A  peti- 
tion for  a  writ  of  mandate  to  compel  the 
rescission  of  the  action  of  a  board  of  trus- 
tees of  a  municipal  corporation  is  insuffi- 
cient if  the  petition  does  not  run  against 
the  board.  Taylor  v.  Burks,  6  Cal.  App. 
225;  91  Pac.  814. 

Allegations  of  petition.  It  is  not  neces- 
sary that  the  petition  for  a  writ  of  man- 
damus, where  the  right  is  statutory,  shall 
aver  or  show  the  purpose  or  object  of  an 
inspection  of  the  records  and  books  of  a 
corporation;  nor  is  it  any  defense  to  allege 
that  such  purpose  or  object  is  improper. 
Johnson  v.  Langdon,  135  Cal.  624;  87  Am. 
St.  Eep.  156;  67  Pac.  1050.  It  should  ap- 
pear in  the  petition  to  an  appellate  court 
for  the  writ  of  mandate,  that  no  applica- 
tion has  been  made  to  the  lower  court, 
and  circumstances  should  be  set  forth 
which,  in  the  opinion  of  the  applicant,  ren- 
der it  proper  that  the  writ  should  issue 
originally  from  the  higher  court.  Gray  v. 
Mullins,"  15  Cal.  App.  118;  113  Pac.  694. 
In  a  petition  for  a  writ  of  mandate  to 
compel   a   county  treasurer   to   pay  money 
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from  the  public  funds,  it  is  necessary,  if 
not  otherwise  provided  by  statute,  to  al- 
lege that  there  is  money  in  the  county 
treasury,  or  in  the  custody  of  defendant 
as  such  county  treasurer,  with  which  to 
pay  the  demand  sued  for.  State  Commis- 
sion in  Lunacy  v.  Welch,  20  Cal.  App.  624; 
129  Pac.  974.  In  a  mandamus  proceeding 
against  a  county  treasurer  to  compel  the 
payment  of  excessive  taxes  collected,  an 
allegation  of  the  entry  of  taxes  by  the 
auditor  is  not  required.  MacMullan  v. 
Kelly,  19  Cal.  App.  700;  127  Pac.  819.  A 
petition  for  a  writ  of  mandamus  directing 
a  judge  to  fix  the  amount  of  a  stay  bond 
on  appeal  from  an  order,  which  does  not 
show  that  an  appeal  has  been  taken,  but 
merely  states  that  the  petitioner  is  "de- 
sirous of  appealing  from  such  order,"  is 
insufficient  (Leonis  v.  York,  140  Cal.  333; 
73  Pac.  1058) ;  as  is  also  a  petition  against 
the  state  controller,  to  require  him  to  draw 
his  warrant  for  such  sums  as  may  be  due 
the  state  printer,  which  fails  to  allege  that 
there  is  "money  not  otherwise  appropri- 
ated by  law,"  out  of  which  the  compensa- 
tion in  question  is  to  be  paid.  Redding  v. 
Bell,  4  Cal.  333;  People  v.  Eeis,  76  Cal. 
279;  18  Pac.  309.  Where  the  petition  for 
a  writ  of  mandamus  does  not  show  that 
any  interest  was  provided  for  in  a  judg- 
ment rendered  against  a  school  district,  it 
is  not  the  office  of  the  writ  to  determine 
whether  the  obligation  rests  upon  the  dis- 
trict to  pay  interest  thereupon:  it  can  go 
no  further  than  to  compel  the  board  to 
issue  a  requisition  for  the  exact  amount 
of  the  judgment.  Howe  v.  Southrey,  144 
Cal.  767;  78  Pac.  259. 

Writ  may  issue  to  any  county.  Man- 
damus may  issue  from  the  superior  court 
to  any  countv  in  the  state.  Kings  County 
V.  Johnson,  104  Cal.  198;  37  Pac.  870. 

Pending  action  no  bar  to  writ.  The 
pending  of  a  civil  action  is  not  a  bar  to 
mandamus.  Madary  v.  Fresno,  20  Cal. 
App.  91;  128  Pac.  340. 

Mandamus  to  compel  decision  of  matters 
within  jurisdiction.  Mandamus  lies  to 
compel  an  inferior  court  to  act  within  its 
jurisdiction,  and  to  hear  and  determine  a 
cause  appealed  to  it,  but  erroneously  dis- 
missed on  the  ground  that  it  had  no  juris- 
diction (Peacock  v.  Superior  Court,  1C3 
Cal.  701;  126  Pac.  976;  Golden  Gate  Tile 
Co.  V.  Superior  Court,  159  Cal.  474;  114 
Pac.  978;  Cahill  v.  Superior  Court,  145  Cal. 
42;  78  Pac.  467;  Blake  v.  Superior  Court, 
17  Cal.  App.  51;  118  Pac.  448;  Widrin  v. 
Superior  Court,  17  Cal.  App.  94;  118  Pac. 
550) ;  and  mandamus  lies  to  direct  a  per- 
son, who  acts  in  a  judicial  or  deliberative 
capacity,  to  proceed  to  do  his  duty  by  act- 
ing and  deciding  according  to  the  best  of 
his  judgment.  Francisco  v.  Manhattan  Ins. 
Co.,  36  Cal.  283. 

To  compel  granting  of  permission  to  ap- 
pear.    Mandamus   lies   to    compel   a   court 
2  Fair. — 78 


to  allow  a  suspended  attorney  to  appear 
in  his  own  person  for  the  purpose  of  prose- 
cuting a  cause  of  action,  which,  in  good 
faith,  has  been  assigned  to  him.  Philbrook 
V.  Superior  Court,  111  Cal.  31;  43  Pac.  402. 

To  compel  determination  of  motion. 
Mandamus  lies  to  compel  a  judge  to  hear 
and  determine  a  motion,  in  an  action  pend- 
ing in  his  court,  for  a  change  of  venue  to 
the  place  of  residence  of  the  defendant 
(Hennessy  v.  Nicol,  105  Cal.  138;  3S  Pac. 
649);  but  not  to  compel  a  court  to  act 
upon  a  motion  to  vacate  an  injunction, 
pending  an  appeal  from  the  judgment 
granting  such  injunction.  Rogers  v.  Su- 
perior Court,  126  Cal.  183;  58  Pac.  452. 

To  compel  dismissal  of  Indictments. 
Mandamus  lies,  commanding  and  directing 
a  superior  judge  to  dismiss  all  indictments 
pending  against  the  petitioner,  where  hia 
right  to  have  this  done  is  clear  upon  the 
law  and  the  facts.  Ford  v.  Superior  Court, 
17  Cal.  App.  1;  118  Pac.  96;  Abbott  v. 
Superior  Court,  17  Cal.  App.  13;  118  Pac. 
100. 

To  compel  resetting  of  cause.  Man- 
damus lies  to  compel  the  superior  court 
to  reset  an  election  contest  for  hearing, 
where  it  has  been  continued  beyond  the 
twenty-day  limit,  but  jurisdiction  to  hear 
it  has  not  been  lost.  Moore  v.  Superior 
Court,  20  Cal.  App.  299;  128  Pac.  946. 

To  compel  judge  to  proceed  with  trial. 
The  duty  of  a  judge'  to  proceed  with  the 
trial  of  causes  pending  in  his  court  is  a 
duty  resulting  from  the  office  which  he 
holds;  and  the  supreme  court  has  author- 
ity to  require  him,  by  mandamus,  to  pro- 
ceed with  the  performance  of  such  duty, 
Vi'here  he  refuses  to  do  so  (People  v.  Sex- 
ton, 24  Cal.  78;  People  v.  Barnes,  66  Cal. 
594;  6  Pac.  698;  Hogue  v.  Fanning,  73  Cal. 
54;  14  Pac.  560);  and  mandamus  lies  to 
compel  a  superior  court  to  allow  an  amend- 
ment as  directed  by  the  appellate  court 
on  appeal,  and  to  proceed  with  the  trial 
of  the  cause  (Dixon  v.  Risley,  114  Cal. 
204;  46  Pac.  5);  and  to  compel  a  trial 
court  to  hear  an  election  contest  within 
the  time  limited  by  the  statute,  where 
necessary  for  the  protection  of  the  rights 
of  the  contestants  (Moore  v.  Conley,  163 
Cal.  609;  126  Pac.  492);  and  to  compel  a 
justice  of  the  peace  to  proceed  with  the 
preliminary  examination  of  a  person  regu- 
larly charged  with  having  committed  a 
public  offense,  arrested,  and  brought  be- . 
fore  him.  People  v.  Barnes,  66  Cal.  594;  6 
Pac.  698.  But  mandamus  does  not  lie  to 
compel  a  court  to  proceed  with  the  trial 
of  a  cause,  where  the  conditions  of  the 
trial  are  made  too  exacting,  and  where  the 
petitioner  has  not  offered  to  comply  with 
the  conditions  which  the  court  might  prop- 
erly impose  (Allen  v.  Superior  Court,  133 
Cal.  504;  65  Pac.  977);  nor  does  mandamus 
lie  to  compel  a  court  to  proceed  with  the 
trial  of  an  action,  after  an  order  has  been 
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made  changing  the  place  of  trial  (People 
V.  Sexton,  24  Cal.  78);  nor  to  compel  a 
court  to  proceed  with  the  trial  of  an 
action,  in  which  it  has  made  an  order 
directing  the  cause  to  be  transferred  to 
a  Federal  court,  for  the  alleged  reason 
that  the  parties  thereto  are  citizens  of 
different  states:  in  such  case,  the  subject- 
matter  of  the  order  is  within  the  jurisdic- 
tion of  the  court;  and  is  not  void,  even  if 
erroneous,  and  it  cannot  be  reviewed  on 
mandamus.  Francisco  v.  Manhattan  Ins. 
Co.,  36  Cal.  283. 

To  compel  making  of  order  regarding 
deposition.  Mandamus  lies  to  compel  the 
trial  court  or  judge  to  issue  a  commission 
to  take  the  deposition  of  a  witness  in  the 
cases  defined  by  the  code;  and,  in  a  proper 
case,  to  enforce  the  issuance  of  a  commis- 
sion to  take  the  testimony  of  a  witness 
(San  Francisco  Gas  etc.  Co.  v.  Superior 
Court,  155  Cal.  30;  17  Ann.  Cas.  933;  99 
Pac.  359);  and  to  compel  a  superior  judge 
to  perform  the  duty  imposed  upon  him 
by  law,  in  compelling  a  witness  to  answer 
and  to  complete  his  deposition.  Scott  v. 
Shields,  8  Cal.  App.  12;  96  Pac.  385. 

To  compel  rendition  of  judgment.  Man- 
damus does  not  lie  to  compel  a  judge  to 
reverse  his  judicial  act  in  denying  a  mo- 
tion for  a  judgment  of  dismissal,  and  to 
enter  such  a  judgment  (People  v.  Pratt, 
28  Cal.  166,  169;  87  Am.  Dec.  110);  nor 
to  compel  a  justice  of  the  peace  to  render  a 
judgment  by  default  against  a  defendant, 
after  overruling  a  demurrer  (Hall  v.  Ker- 
rigan, 135  Cal.  4;  66  Pac.  868);  nor  to 
compel  a  court  to  enter  judgment  by  de- 
fault for  want  of  a  written  answer  to  the 
complaint,  regardless  of  error  in  the  ruling 
of  the  court  as  to  the  sufficiency  of  an  oral 
plea  (People  v.  Superior  Court,  14  Cal. 
466;  46  Pac.  383);  nor  to  compel  a  court 
to  render  a  decision  and  judgment  in  an 
action  of  ejectment,  where  the  answer 
pleads  a  former  judgment  in  the  same 
court,  quieting  title  as  against  the  plain- 
tiff, and  that  an  appeal  is  pending  there- 
from (Smith  v.  Jones,  128  Cal.  14;  69  Pac. 
466);  nor  to  direct  what  decision  or  judg- 
ment a  subordinate  judicial  tribunal  shall 
render;  nor  to  review  the  decision  or  judg- 
ment of  such  tribunal,  after  it  is  rendered. 
People  v.  Superior  Court,  114  Cal.  466;  46 
Pac.  383. 

To  compel  making  or  setting  aside  of 
order  or  decree.  Mandamus  lies  to  com- 
pel a  court  to  make  a  decree  showing  that 
due  notice  to  creditors  has  been  given,  due 
proof  thereof  having  been  made  (Hensley 
V.  Superior  Court,  111  Cal.  541;  44  Pac. 
232);  but  not  to  compel  a  court  to  set 
aside  an  order  appointing  a  certain  person 
assignee  of  an  insolvent  estate  (O'Neill 
V.  Reynolds,  116  Cal.  264;  48  Pac.  57); 
nor  to  set  aside  a  writ  of  possession  is- 
sued under  order  of  the  court.    Gutierrez 


V.  Superior  Court,  106  Cal.  171;  39  Pac. 
530. 

Judicial  action  not  reviewable  by  man- 
damus. A  court  can  be  compelled  to  act, 
but,  having  acted,  its  action  cannot  be 
reviewed  by  mandamus;  mandamus  lies  to 
set  the  court  in  motion,  but  not  to  control 
the  result.  Kerr  v.  Superior  Court,  130  Cal. 
183;  62  Pac.  479. 

To  compel  action  regarding  statement 
or  bill  of  exceptions.  Mandamus  lies  to 
compel  a  judge  to  take  proper  steps  to 
have  all  redundant  and  useless  matter 
omitted  from  a  statement  on  motion  for 
a  new  trial,  and  when  amended  and  cor- 
rected, to  settle  and  allow  the  same  (Santa 
Ana  V.  Ballard,  126  Cal.  677;  59  Pac.  133); 
and  mandamus  lies  to  compel  a  judge  to 
sign  a  bill  of  exceptions  (Wood  v.  Stro- 
ther,  76  Cal.  545;  9  Am.  St.  Rep.  249;  18 
Pac.  766) ;  and  to  compel  a  court  to  settle 
and  certify  a  bill  of  exceptions  accord- 
ing to  the  facts  (Crooks  v.  Superior  Court, 
136  Cal.  23;  68  Pac.  96);  and  to  compel 
a  judge  in  office  to  settle  a  bill  of  excep- 
tions containing  a  record  of  the  proceed- 
ings, as  a  duty  resulting  from  his  office, 
where  his  predecessor,  who  tried  the  case, 
has  refused  to  settle  it  after  his  term  of 
office  has  expired;  but  his  discretion  as  to 
settling  a  particular  bill,  or  inserting  or 
excluding  particular  facts,  cannot  be  con- 
trolled or  reviewed  on  mandamus.  Leach 
V.  Pierce,  93  Cal.  614;  29  Pac.  235.  Man- 
damus does  not  lie  to  compel  a  judge,  be- 
fore whom  an  action  is  tried,  to  settle  a 
bill  of  exceptions  in  the  action,  after  the 
expiration  of  his  term  of  office,  although 
he  is  authorized  by  statute  to  settle  such 
bill.  Leach  v.  Aitken,  91  Cal.  484;  28  Pac. 
777.  Mandamus  will  be  denied,  where  the 
petitioner  alleges  that  the  judge  refused 
to  sign  a  bill  of  exceptions,  and  the  judge, 
in  his  answer,  alleges  that  he  did  sign  such 
bill.  People  v.  Judge  of  Tenth  Judicial 
District,  9  Cal.  19. 

To  compel  certification  of  transcript. 
Mandamus  does  not  lie  to  compel  a  trial 
court  to  certify  the  transcript  in  a  crimi- 
nal case,  in  order  that  the  appellant  may 
not  forfeit  his  right  of  appeal  on  account 
of  his  ignorance  of  a  statute.  Rhodes  v. 
Sargent,  17  Cal.  App.  54;  118  Pac.  727. 

To  fix  amount  of  appeal  bond.  Man- 
damus lies  to  compel  a  judge  to  fix  the 
amount  of  a  stay  bond,  upon  appeal  by 
the  defendant  from  a  judgment  entered 
against  him  (Spencer  v.  Troutt,  133  Cal. 
605;  65  Pac.  1083);  and  to  compel  a  judge 
to  fix  the  amount  of  an  undertaking  to 
stay  proceedings  upon  appeal  from  a  judg- 
ment directing  the  delivery  of  possession 
of  real  property.  Gutierrez  v.  Hebbard, 
104  Cal.  103;  37  Pac.  749. 

Judicial  discretion  not  controllable  by 
mandamus.  Mandamus  does  not  issue  to 
compel    action    in    matters    of    discretion. 
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Bender  v.  Hutton,  160  Cal    372;   117  Pac 
322:   Inglin  v.   Hoppin,  156  Cal.  483;   lUOO 
Pac    582;  McGinnis  v.  Mayor  and  Common 
Council,  153  Cal.  711;  96  Pac.  367;  Harel- 
son  V.  South  San  Joaquin  Irrigation  Dist., 
20  Cal.  App.  324;  128  Pac.  1010;  American 
Well    etc.   Co.    v.   Superior    Court,    19   Lai. 
\pn   497;  126  Pac.  497;  United  States  Pro- 
tective Ass'n  V.  Board  of  Police  Commjs- 
sioners,    14   Cal.   App.   249;    111    Pac.    /o5 
"It  has  been  repeatedly  said,  that  the  writ 
of    mandamus    cannot    perform    the    func- 
tions  of   a   writ   of   error;    that   it   cannot 
issue  to   revise  a  judicial  action,  but  can 
onlv    compel    the    performance    of    minis- 
terial functions;  that  it  will  issue  to  com- 
pel a  tribunal  to  act  in  some  way,  but  not 
in  any  particular  way:  these  formulas  un- 
doubtedly   express   a   truth,   but   they   ex- 
press it   in  an  inaccurate   and   misleading 
manner,   and  by   reasoning   from   them   as 
if  they  were  literally  and  in  all  cases  true, 
courts  have  sometimes  been  led  into  error, 
and   have   frequently   been   forced   to   call 
acts  ministerial  which  are  clearly  not  so 
Wood  v.  Strother,  76  Cal.  545;   9  Am.  bt. 
Eep     249;    18    Pac.    766.     Mandamus   does 
not  lie  to  direct  a  person,  who  acts  in   a 
iudicial  or  deliberative  capacity,  as  to  the 
manner  in  which  he  shall  so  act  or  decide 
in   the   premises.   Francisco   v.   Manhattan 
Ins.  Co.,  36  Cal.  283. 

Abuse  of  discretion.     Mandamus  lies  to 
correct  an  abuse  of  discretion,  if  the  case 
is  otherwise  proper  (Wood  v.  Strother,   ib 
Cal.  545;  9  Am.  St.  Rep.  249;  18  Pac.  766; 
and  see  Eaisch  v.  Board  of  Education,  «i 
Cal    542-  22  Pac.  890;  Hunt  v.  Broderick, 
104    Cal!    313;    37    Pac.    1040;    Keller    v. 
Hewitt,  109  Cal.  146;  41  Pac.  871;  Hensley 
V.    Superior   Court,   111   Cal.   541;   44  Pac. 
232-  San  Luis  Obispo  County  v.  Gage,  loJ 
Cal' 398;   73  Pac.   174;   Harelson  v.  South 
San  Joaquin  Irrigation  Dist.,  20  Cal.  App. 
324;    128    Pac.    1010);    but    not    to    control 
judicial  discretion;  nor  to  compel  a  court 
to   exercise   its   discretion   in   a   particular 
manner;    nor   to   control   the   result   of   its 
action;   nor   to   compel  it  to   grant  rather 
than  to  refuse  a  motion  or  request;  nor  to 
compel  action  the  results  of  which  would 
be  vain  and  fruitless;   nor  to  disturb  the 
final  action  of  a  court,  from  which  there 
is  no  appeal.    Kerr  v.  Superior  Court,  130 
Cal    183;   62  Pac.  479.     Where  the  discre- 
tion to  be  exercised  by  the  inferior  tribu- 
nal   was    intended   to   be    final,    it    cannot 
be   controlled  by  mandamus;   nor  can   the 
court  interfere  by  mandamus  to  substitute 
its   belief   and   judgment   for   that   of   the 
inferior  tribunal  or  board.    Stanley-Taylor 
Co.  V.  Board  of  Supervisors,  135  Cal.  4b0; 
67  Pac.  783.  ^  _^ 

Mandamus  against  clerks  of  courts. 
Mandamus  lies  to  compel  the  clerk  of  a 
justice's  court  to  file  an  affidavit  and  un- 
dertaking for  attachment  (Kozmnisky  v. 
Williama,  126  Cal.  26;   58  Pac.  310);   and 


to   compel  a  county  clerk  to  issue  execu- 
tion,  where   the   condition   imposed   in   an 
order   granting  a  new   trial  has  ^ot   been 
complied  with  (Garoutte  v.  Haley,  104  Cal. 
497-  38  Pac.  194);  but  mandamus  does  not 
lie   to  compel   a  county  clerk  to  issue   an 
execution    against   the   plaintiff   in    action 
of  interpleader,  involving  a  disputed  right 
to  a  fund  which  the  plaintiff  had  deposited 
in  court,  and  the  action  had  been  dismissed 
as   to    him    (Long    v.    Superior    Court     127 
Cal    686;  40  Pac.  464);  nor  to  compel  the 
clerk  of  a  court  to  do  a  duty  not  enjoined 
upon  him  by  law  (Rose  v.  Lelande,  17  Cal. 
App.  308;   119  Pac.  532);  nor  to  compel  a 
county    clerk    to    enter    the    default    of    a 
defendant,  where  service  of  summons  has 
been    set    aside    and    vacated.     Elder    v. 
Grunskv,  127  Cal.  67;  59  Pac.  300. 

Mandamus  against  corporations.  Man- 
damus lies  to  compel  a  corporation  to  open 
its  books  and  allow  registry,  where  such 
corporation  refuses  to  recognize  the  owner 
of  stock  as  a  shareholder,  and  to  deliver 
to  him  a  new  certificate  of  shares  (Her- 
bert Kraft  Co.  Bank  v.  Bank  of  Orland, 
133  Cal.  64;  65  Pac.  143);  and  to  compfel 
the  secretary  of  a  corporation,  who  has 
the  custody  of  the  records  and  books  ot 
such  corporation,  to  allow  an  inspection 
thereof  by  a  stockholder.  Johnson  v. 
Langdon,  135  Cal.  624;  87  Am.  St.  Rep. 
156;  67  Pac.  1050. 

Mandamus  against  fraternal  organiza- 
tions. Mandamus  does  not  lie  to  compel  a 
subordinate  lodge  of  a  fraternal  unincor- 
porated organization  to  reinstate  a  former 
member,  who  had  been  expelled  therefrom 
for  a  violation  of  the  by-laws.  Levy  v. 
Magnolia  Lodge,  110  Cal.  297;  42  Pac.  887. 
Mandamus  against  state  board  of  eciual- 
ization.  Mandamus  lies  to  compel  the 
state  board  of  equalization  to  assess  rail- 
road property  to  protect  against  assess- 
ment by  a  county,  although  a  taxpayer  has 
a  remedy  to  recover  taxes  unlawfully  col- 
lected. San  Diego  etc.  Ry.  Co.  v.  State 
Board,  165  Cal.  560;  132  Pac.  1044.  _ 

Mandamus  against  irrigation  distnct 
boards.  Mandamus  lies  to  compel  a  board 
of  directors  of  an  irrigation  district  to  ex- 
clude from  such  district  the  petitioner's 
lauds,  which  are  irrigated,  and  entitled  to 
be  irrigated,  by  means  of  a  pumping  plant 
and  well  thereon.  Harelson  v.  South  San 
Joaquin  Irrigation  Dist.,  20  Cal.  App.  324; 
128  Pac.  1010. 

Mandamus  against  city  councils.  Man- 
damus lies  to  compel  a  city  council  to  pass 
upon  and  determine  questions  involved  in 
protests  against  the  assessment  of  dam- 
ages for  street  improvements,  and  either 
to  confirm  and  modify  the  assessment,  or 
to  order  a  new  assessment  (Title  Insurance 
etc.  Co.  V.  Lusk,  15  Cal.  App.  358;  115  Pac. 
53);  and  to  compel  a  city  common  coun- 
cil, at  the  instance  of  a  taxpayer,  to  ad- 
vertise, as  required  by  statute,  for  bids  for 
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lighting  streets  and  public  buildings,  and 
to  award  a  contract  under  such  advertise- 
ment: it  will  be  presumed  that  the  disre- 
gard by  the  council  of  the  requirements  of 
the  statute  is  injurious.  Santa  Rosa  Light- 
ing Co.  V.  Woodward,  119  Cal.  30;  50  Pac. 
1025. 

Mandamus  against  boards  of  supervisors. 
Mandamus  lies  to  compel  a  board  of  super- 
visors to  accord  rights,  which  the  statute 
gives,  as  to  lands  in  a  reclamation  dis- 
trict. Inglin  V.  Hoppin,  156  Cal.  483;  105 
Pac.  582.  Where  the  supervisors  of  a 
county  have  declared  the  result  of  an 
election  adversely  to  a  party  claiming  to 
have  been  elected,  mandamus  does  not  lie, 
upon  the  ap^jlication  of  such  party,  to 
compel  the  board  to  issue  to  him  a  certifi- 
cate of  election  (Magee  v.  Board  of  Super- 
visors, 10  Cal.  376);  nor  does  mandamus 
lie,  after  the  adjournment  of  a  board  of 
supervisors,  to  compel  the  board  to  permit 
election  officers  of  a  rejected  precinct  to 
authenticate  the  returns,  and  to  count  the 
rejected  returns  (Gibson  v.  Twaddle,  1 
Cal.  App.  126;  81  Pac.  727);  nor  does  man- 
damus lie  to  control  the  discretion  of  a 
board  of  supervisors  in  refusing  to  fix  an 
additional  rate  to  enable  a  water  company 
to  replace  worn-out  pipe  with  new  pipe 
(Berger  v.  Justice,  4  Cal.  App.  532;  88  Pac. 
591) ;  nor  to  compel  a  board  of  supervisors 
to  exercise  its  discretionary  power,  and 
advertise  for  bids  (Splivalo  v.  Brvan,  102 
Cal.  403;  36  Pac.  780);  nor  to  compel  a 
board  of  supervisors  to  permit  the  peti- 
tioner to  fill  the  office  of  chairman  of  the 
board,  and  to  allow  him  his  salary  as 
chairman,  where  such  office  is  filled  by  a 
de  facto  officer;  and  the  office  being  filled, 
the  court  cannot  try  the  title  to  the  same, 
nor  determine  the  right  to  the  fees  until 
the  right  to  office  is  determined.  Meredith 
V.  Board  of  Supervisors,  50  Cal.  433.  The 
ownership  of  a  wagon-road,  in  the  posses- 
sion of  a  corporation,  cannot  be  inquired 
into  by  a  board  of  supervisors  on  an  ap- 
plication to  fix  rates  of  toll,  nor  in  a  pro- 
ceeding by  mandamus  to  compel  the  board 
to  fix  rates.  Weaverville  etc.  Wagon  Road 
Co.  V.  Board  of  Supervisors,  64  Cal.  69;  28 
Pac.  496.  The  questions,  whether  a  toll- 
road  company  was  even  lawfully  incor- 
porated, and  whether  it  had  ever  been,  or 
was,  the  owner  and  entitled  to  the  posses- 
sion of  the  toll-road,  of  which  it  had  actual 
possession  for  more  than  fifteen  years,  can- 
not be  raised  by  a  board  of  supervisors  on 
the  application  of  such  compauy  to  fix  its 
rates  of  toll,  or  in  a  proceeding  by  man- 
damus to  compel  the  board  to  fix  rates. 
Volcano  Cafion  Road  Co.  v.  Board  of  Super- 
visors, 88  Cal.  634;  26  Pac.  513;  and  see 
People  V.  Volcano  Canon  Toll-road  Co.,  100 
Cal.  87;  34  Pac.  522. 

Mandamus  against  boards  of  police  com- 
missioners. Mandamus  lies  to  correct  an 
abuse  of  power  by  a  board  of  police  com- 


missioners, in  refusing  permits  or  licenses. 
Laurelle   v.   Bush,   17    Cal.   App.   409;    119 
Pac.  953. 
Mandamus    against    school    boards    and 

officers.  Where  a  county  board  of  educa- 
tion establishes  rules  and  fixes  a  standard 
for  the  examination  of  applicants  for  a 
certificate  as  teacher  in  the  public  schools 
of  the  county,  and  determines  that  an  ap- 
plicant has  complied  with  the  rules,  and 
has  reached  in  all  respects  the  prescribed 
standard  of  efficiency,  such  board  has  no 
discretion  to  refuse  the  issuance  of  the  cer- 
tificate, and  should  it  refuse,  it  may  be 
compelled  to  issue  it  by  a  writ  of  mandate 
(Keller  v.  Hewitt,  109  Cal.  146;  41  Pac. 
871);  and  mandamus  lies  to  compel  a 
county  board  of  education  to  issue  a 
county  certificate,  without  an  examination, 
to  any  one  coming  within  the  terms  of 
§  1775  of  the  Political  Code,  providing 
that  such  boards  may  grant  county  certifi- 
cates, without  examination,  in  certain 
cases  (Kemble  v.  McPhaill,  128  Cal.  444; 
60  Pac.  1092) ;  but  mandamus  does  not  lie 
to  compel  a  county  board  of  education  to 
declare  a  teacher  elected,  where  such 
board,  after  taking  a  ballot  in  favor  of  the 
employment  of  the  teacher,  refused,  then 
and  there,  to  declare  the  teacher  elected. 
Malloy  v.  Board  of  Education,  102  Cal. 
642;  36  Pac.  94S.  Mandamus  lies  to  com- 
pel a  board  of  education  to  reinstate  a 
teacher  in  the  public  schools,  where  he  was 
unlawfully  removed,  and  thereby  deprived 
of  a  right  given  by  express  law  (Kennedy 
V.  Board  of  Education,  82  Cal.  483;  22  Pac. 
1042;  Fairchild  v.  Board  of  Education,  107 
Cal.  92;  40  Pac.  26):  the  position  of 
teacher  in  a  public  school  is  not  in  the 
nature  of  an  office,  within  the  rule  that 
mandamus  cannot  be  used  to  regain  an 
office  claimed  by  or  in  the  possession  of 
another.  Kennedy  v.  Board  of  Education, 
82  Cal.  483;  22  Pac.  1042.  Mandamus  does 
not  lie  to  compel  school  trustees  to  rein- 
state a  teacher  who  has  been  dismissed 
without  a  hearing.  Taylor  v.  Marshall,  12 
Cal.  App.  549;  107  Pac.  1012.  Mandamus 
lies  to  compel  the  faculty  of  a  state  normal 
school  to  reinstate  a  student  as  a  pupil  in 
such  school,  who  possesses  all  the  requisite 
qualifications  for  admission  as  student,  and 
who  had  been  regularly  admitted  as  such, 
but  unlawfully  expelled  (Miller  v.  Dailey, 
136  Cal.  212;  68  Pac.  1029);  and  manda- 
mus lies  to  compel  the  trustees  of  a  school 
district  to  issue  a  requisition  for  the  en- 
tire amount  of  a  judgment,  including  costs, 
where  such  trustees  offered  to  pay  the 
principal  sum,  but  refused  to  pay  the  costs 
(Howe  V.  Southrey,  144  Cal.  767;  78  Pac. 
259) ;  and  mandamus  lies  to  compel  a  board 
of  education  to  draw  upon  the  school  fund 
for  salary  wrongi'ully  withheld  by  them, 
in  breach  of  their  official  duty,  from  the 
salary  of  a  storekeeper  employed  by  them 
(Koss  V.  Board  of  Education,  18  Cal.  App. 
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2^2-  122  Pac.  967);  but  mandamus  does  not 
ife  to  compel  a  county  superintendent  ot 
schools  to  issue  a  requisition  for  a  teach- 
er's salary.  Williams  v.  Bagnelle,  7  tal. 
Unrep.  55:  70  Pac.  1058.  ,     *  +<» 

Mandamus  against  secretary  of  state. 
Mandamus  lies  to  compel  the  secretary  of 
state  to  file  a  certified  copy  of  amended 
art  cles  of  incorporation,  though  there  is 
not  aSached  or  annexed  thereto  a  copy  of 
the  certificates  of  acknowledgment,  which 
were  attached  to  the  original  articles  o±  in- 
corporation: such  certificates  are  no  Part 
of  the  articles  themselves.  Califorma 
Telephone  etc.  Co.  v.  Jordan,  19  Cal.  App. 
536:  126  Pac.  598.  .   ^^        _^ 

Mandamus  to  protect  legal  rights.  Man- 
damus lies  to  a  great  extent  m  the  dis- 
cretion of  the  court,  and  should  be  allowed 
only  to  secure  or  to  protect  a  clear  legal 
rigbt.  People  v.  Murphy,  20  Cal  App^ 
398-  1^9  Pac.  603;  Devlin  v.  Donnelly,  ^0 
Cal  App.  495;  129  Pac.  607;  Bashore  v. 
Superto^r^  Court,  152  Cal.  1;  91  Pac.  801. 
Mandamus  lies,  where  it  appears,  by^^c^s- 
sary  legal  deduction  from  the  facts  stated, 
that  the  aggrieved  party  has  been  denied 
a  right  which  it  was  the  plain  legal  duty 
of  an  officer  to  grant,  and  without  his 
proper  discretion  to  refuse.  Eundberg  v. 
Belcher,  118  Cal.  589 ;  50  Pac.  6 , 0 

Official  title  not  triable  by.     Mandamus 
lies   to  place   a  person,  who  has   a  Prima 
facie   right   to   an   office,  m   a  position   to 
assert  his  legal  rights   (People  v.  Olds,   3 
Cal   167;  58  Am.  Dec.  398);  and  to  er.f°rc« 
the  rio-ht  of  a  political  party,  entitled  to 
representation    on    the    board    of    election 
commissioners  in  the  e^;ent  of  a  vacancy 
therein     Independence   League   v.    iaylor, 
154   Cai    179-97   Pac.  303.     The   question 
of  eligibility' to  office  canxxot  be  tried  on 
mandamus  (Turner  v.  Melony    13  Cal^-1, 
Kelly  V.  Edwards,  69  Cal.  460;  11  Pac  1), 
nor   can   rival   claimants   to    an   office   try 
their  title  on  a  writ  of  mandate     Banner- 
man  V.  Boyle,  160  Cal.  197;   116  Pac.   -3.. 
Title  to  an  office  cannot  be  tried  upon  man- 
damus  either  at  common  law  or  under  the 
Sut^:  it  can  give  no  right,  but  may  be 
resorted   to   for   the  purpose   of   putting  a 
party  in  a  position  to  assert  his  r  ght     it 
S'^BOt   lie,   where    the   office   claimed   is 
filled,  nor  against  an  incumbent  de  facto, 
unless  the  party  is  without  remedy     Peo_ 
pie  V.  Olds,  3  Cal.  167;  58  Am.  Dec  .98 
Meredith  v.  Board  of  Supervisors,  oO  Cal. 
433      The    question    of    the    legal    title    to 
office,    as    between    contending    boards    ot 
supervisors,  is  not  involved  m  a  proceed^ 
ine  by  mandamus  to  compel  an  auditor  to 
compute  and  enter  taxes  upon  an   asses- 
ment-roll    in    conformity    ^^^^ ,  ^^^.f  J^J 
fixed  by  orders  of  one  of  such  boards,  tor 
it  is  the  right  of  either  to  act,  as  contra- 
listlnguishfd   from   the   title   of   either   to 

the   olce,  into  -^.^l^\ ,f'^ ^^If'^loTZ' 
Morton  v.  Broderick,  118  Cal.  474,  50  Pac. 


044  Mandamus  does  not  lie  to  compel  the 
reinstatemerit  of  a  police-officer  where 
seven  years  have  elapsed  after  bis  dis- 
missal, before  the  petition  was  filed  to 
compel  his  reinstatement:  such  proceeding 
is  not  only  barred  by  statute,  but  also  by 
laches.  Jones  v.  Board  of  Police  Commis- 
sioners, 141  Cal.  96 ;  74  Pac.  696. 

Mandamus  to  call  elections.     Mandamus 
lies  to  compel  a  board  of  trustees  of  a  city 
to  call  an  election,  where  such  board  had 
received  a  sufficient  petition  therefor  un- 
der   a    statute     (Frederick    v.    San    Luis 
Obispo,    118   Cal.   391;   50   Pac.   661);.and 
mandamus  lies   to   compel   city   officers  to 
fix  a  date  for  elections,  where  it  is  their 
duty   to   do   so    (Conn   v.   City   Council,   17 
Cal     App.    705;    121    Pac.   714;    Locher    v. 
Walsh,"^!?   Cal.'  App.   727;    121  Pac    712); 
and   to   compel  canvassing  officers  to  per- 
form their  duty  in  canvassing  the  returns 
of  an  election   (Cerini  v.  De  Long,  7  Cal. 
App.   398;   94  Pac.   582;   People  v    Butler, 
20  Cal.  App.  379;  129  Pac.  600);  but  man- 
damus does  not  lie  to  compel  a  board  of 
canvassers    to    disregard    a    certificate    of 
election,  where  no  clear  violation  of  a  legal 
right  appears  to  sustain  tbe  writ   (People 
V.    Murphy,    20    Cal.    App.    398;    1-9 /a*;. 
603)  •  nor  to  compel  an  election-certificate 
to  issue   to   a  minority  candidate  for  jus- 
tice of  the  peace,  where  it  plainly  appears 
that  but  one  justice  of  the  peace  was  voted 
for  and  one   elected.    Gray  v.  Mullms,  lo 
Cal    App.  118;  113  Pac.  694.  _ 

To  compel  countersigning  or  issue  of 
pubUc  bonds.  Mandamus  lies  to  compel  a 
citv  clerk  to  countersign  authorized  im- 
provement bonds  of  a  citjs  pursuant  to  a 
statute  (Los  Angeles  v.  Hance,  122  Cal 
77-  54  Pac.  387);  but  mandamus  does  not 
lie'  to  compel  a  bond  issue,  where  bonds 
are  unauthorized.  Long  Beach  v.  Boynton, 
17Cal.App.  290;  119Pac.67/. 

To  compel  audit  of  claims.     Mandamus 
lies  to  compel  an  auditor  to  audit  a  valid 
and   legal   claim   against   a   county,   where 
the  board  of  supervisors  has  not  exceeded 
its   powers   in   allowing   such   claim.    Hunt 
V.   Broderick,   104   Cal.   313;    3<    Pac.   1040 
Where   each  of  two  persons   claims  to   b. 
the  mavor  of  a  city,  and  each  has  a  differ- 
ent per'son  as  his  secretary,  mandamus  lies 
against  the  auditor,  at  the  suit  of  one  of 
the  secretaries,  to  compel  the  approval  ot 
his  claim  for  salary;   and  the  question  as 
to  who  is  the  de  facto  mayor  may  be  inci- 
dentally  determined   in   sueh   action     Mc- 
Kannay  v.  Horton,  lol  Cal.   /H,   121  Am 
St.  Rep.  146;   13  L.  E.  A.   (N.  S.)   661,  91 

Pac.  598.  . 

To  compel  ofacial  to  draw  warrant. 
Man.lamus  lies  to  compel  the  issuance  ot 
warrants  for  the  salary  of  a  public  ooice 
Tscott  V.  Boyle,  164  Cal.  321;  128  Pac. 
94n-  and  to  compel  the  state  controller 
to  draw  his  warrant  on  the  state  treasurer 
for  what  "is  expressly  authorized  by  stat- 


§1085 


WRIT   OF   MANDATE. 


1238 


ate,  and  that  only  (Sawyer  v.  Colgan,  102 
Cal.  283;  36  Pac.  580);  and  to  compel  an 
auditor  to  draw  his  warrant  for  a  claim 
allowed  by  a  board  of  supervisors  for  road- 
work,  which  they  had  authority  to  order 
done.  Davis  v.  Whidden,  117  Cal.  618;  49 
Pac.  766.  A  city  auditor  has  no  duty  to 
pay  moneys  due  under  a  contract,  nor  au- 
thority to  refuse  to  draw  his  warrant  for 
an  amount  allowed  by  a  board  of  public 
works:  his  duties  are  ministerial,  and  he 
must  not  anticipate  the  violation  of  the 
law  by  any  one  else;  and  mandamus  lies  to 
compel  the  auditor  to  draw  the  warrant. 
Worthington  v.  Breed,  142  Cal.  102;  75 
Pac.  675.  Under  §  710,  ante,  providing  for 
the  filing  of  a  transcript  of  a  judgment 
with  the  auditor  of  a  county  owing  money 
to  the  judgment  debtor,  mandamus  lies  to 
compel  the  auditor  to  draw  a  warrant  in 
favor  of  an  assignee  of  the  claimant  for 
the  amount  assigned  prior  to  filing  the 
transcript,  and  in  favor  of  the  court  when 
the  transcript  is  filed  before  the  assign- 
ment. First  Nat.  Bank  v.  Tyler,  21  Cal. 
App.  791;  132  Pac.  1053.  Mandamus  lies 
to  compel  a  board  of  library  trustees  to 
draw  and  deliver  a  warrant  upon  the 
library  fund  of  a  city  in  payment  for 
supplies,  although  a  warrant  had  previ- 
ously been  issued  therefor,  and  the  libra- 
rian had  unlawfully  obtained  payment 
thereof  and  had  absconded  (Robertson  v. 
Board  of  Library  Trustees,  136  Cal.  403; 
69  Pac.  88);  and  mandamus  lies  to  compel 
a  city  clerk  to  draw  his  warrant  for  the 
purchase-money  for  land  necessary  as  a 
site  for  a  fire-engine  house,  as  provided  by 
an  ordinance  (Santa  Barbara  v.  Davis,  142 
Cal.  669;  76  Pac.  495);  but  mandamus  does 
not  lie  to  compel  a  county  auditor  to  draw 
his  warrant  for  an  illegal  claim  against 
the  county,  although  it  has  been  allowed 
by  the  board  of  supervisors  (Walton  v. 
McPhetridge,  120  Cal.  440;  52  Pac.  731); 
nor  to  compel  a  county  auditor  to  draw  his 
warrant  for  the  salary  of  election  commis- 
sioners appointed  under  an  unconstitu- 
tional law  (Denman  v.  Broderick,  111  Cal. 
96;  43  Pac.  516);  nor  to  compel  a  county 
auditor  to  draw  his  warrant  in  favor  of  a 
reporter  in  a  justice's  court  for  the  tran- 
scription of  his  notes,  taken  at  a  prelim- 
inary examination,  where  the  accused  was 
discharged  (Mattingly  v.  Nichols,  133  Cal. 
332;  65  Pac.  748);  nor  should  mandamus 
issue  to  compel  the  treasurer  of  the  city 
and  county  of  San  Francisco  to  draw  a 
warrant  for  the  compensation  of  a  police- 
court  reporter,  under  §  870  of  the  Penal 
Code.  Trefts  v.  McDougald,  15  Cal.  App. 
584;  115  Pac.  655.  Mandamus  does  not  lie 
to  enforce  the  obligation  of  contracts,  but 
only  the  performance  of  an  act  which  the 
law  specially  enjoins:  hence,  it  lies  only 
to  compel  the  drawing  of  a  warrant  for 
the  amount  of  an  audited   demand,  exclu- 


sive  of  interest.    Barber  v.   Mulford,   117 
Cal.  356;  49  Pac.  206. 

To  compel  payment  of  money  by  public 
officers.  Mandamus  lies  to  compel  pay- 
ment of  the  salary  of  a  juvenile-court 
oflScer  (Moore  v.  Williams,  19  Cal.  App. 
600;  127  Pac.  509);  and  to  compel  a  city 
treasurer  to  pay  a  warrant  drawn  on  him 
by  a  board  of  education,  against  a  fund 
known  as  the  grammar  and  primary  school 
fund,  for  services  rendered  by  a  teacher 
of  a  kindergarten  class,  such  class  being 
a  part  of  the  primary  schools  (Sinnott  v. 
Colombet,  107  Cal.  187;  28  L.  R.  A.  594; 
40  Pac.  329);  and  mandamus  lies  to  compel 
payment  of  the  salary  of  a  public  officer, 
where  he  is  both  de  jure  and  de  facto  in 
possession  of  the  office,  and  payment  is  re- 
fused; otherwise  the  writ  will  not  issue 
until  the  petitioner's  title  is  finally  adjudi- 
cated as  against  the  claimant  in  possess- 
ion, in  a  proceeding  to  which  the  latter  is 
a  party  (Black  v.  Board  of  Police  Commis- 
sioners, 17  Cal.  App.  310;  119  Pac.  674); 
and  mandamus  lies  to  compel  the  payment, 
by  the  state,  of  the  full  sum  appropriated 
by  a  statute  for  the  support  of  minor 
orphans,  in  favor  of  an  institution  support- 
ing such  minors  (Grand  Lodge  v.  Mark- 
ham,  102  Cal.  169;  36  Pac.  423);  and  man- 
damus lies  to  compel  the  treasurer  of  an 
irrigation  district  to  pay  the  coupons  and 
interest  on  the  bonds  of  such  district. 
Hewel  V.  Hogin,  3  Cal.  App.  248;  84  Pac. 
1002.  Where,  on  an  application  for  a  writ 
of  mandamus  to  compel  a  county  treasurer 
to  pay  a  warrant  drawn  on  him  by  the 
county  auditor,  it  is  alleged  by  the  appli- 
cant that  the  warrant  was  regularly  is- 
sued and  delivered  to  him,  that  it  was 
presented  to  the  treasurer  and  payment 
refused,  and  that  there  was  money  in  the 
proper  fund  appropriated  for  such  pay- 
ment, the  burden  is  upon  the  treasurer  to 
show  that  he  was  justified  in  refusing  pay- 
ment. McGowan  v.  Ford,  107  Cal.  177;  40 
Pac.  231.  Mandamus  lies  to  compel  a  su- 
perintendent of  streets  to  pay  over  to  the 
party  entitled  thereto,  money  advanced 
to  him  by  a  contractor  to  cover  the  com- 
pensation of  the  city  engineer,  as  a  part 
of  the  incidental  expenses  required  by  law 
to  be  so  advanced  (Fitzhugh  v.  Ashworth, 
119  Cal.  393;  51  Pac.  635);  but  mandamus 
does  not  lie  to  compel  the  auditor  of  a  city 
to  pay  to  the  state  its  share  of  interest 
on  delinquent  taxes,  which  had  been  paid 
out  of  the  city  treasury  prior  to  demand 
therefor  (People  v.  Reis,  76  Cal.  269;  18 
Pac.  309);  nor  does  mandamus  lie  to  com- 
pel a  county  auditor  to  pay  a  claim  in- 
curred during  the  preceding  year,  out  of 
the  revenue  raised  for  a  subsequent  year, 
notwithstanding  such  claim  had  been  re- 
duced to  a  judgment,  and  provision  for  its 
])aymcnt  was  attempted  to  be  made  by  the 
board  of  supervisors  by  a  special  tax  levie  i 
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and  collected  in  such  subsequent  )  ear  and 
placed  in  the  general  fund.  Smith  x .  Brod 
erick,  107  Cal  644;  48  Am.  St.  ^^V-\^'' 
40  pLc.  1033.  Where  money  deposited  in 
court  is  placed  in  the  custody  of  a  count) 
treasurer,  that  oflScial  cannot  be  compelled 
by  a  writ  of  mandate  to  pay  the  money  to 
a^y  one,  except  on  the  order  of  the  cour 
holding  the  deposit.  Higgms  v.  Kej  es,  o 
Tal    \DP.  482;  90  Pac.  972. 

To' compel  official  action  regarding  taxes 
and  assessments.     Mandamus  lies  to  com- 
pel an  auditor  to  recognize    compute    and 
enter   a  tax  levy  in   accordance   with   the 
^^te    fixed   by    t'he    board    of     supervisoi-s 
(Morton  v.  Broderick,  118  Cal.  4<4;  50  Pac^ 
644)  •  and  to  compel  a  county  treasurer  to 
repi;   to    the    taxpayer    excess   taxes    col- 
lected by  the  assessor  (Corbett  v.  Widber 
123  Cal"  154;  55  Pac.  764);  but  mandamus 
does  not  lie  to  compel  an  assessor  to  assess 
street-railway    property    ^^^^%l'^'\^l  'H 
value    (Clunie   v.   Siebe,   112   Cal.   593,    44 
Pac    10G4);  but  mandamus  does  not  he  to 
compel  a  city  tax-collector  to  execute  a  tax 
deed   for   land   sold   for   aelinquent   taxes 
where  the  purchaser  failed  to  apply  for  a 
deed  within  the  time  limited  by  law    Tut- 
tle  V    Block,  104   Cal.  443;   38  Pac.   109) , 
nor  to  compel  the  trustees  or  commissioners 
of  a  reclamation  district  to  levy  an  assess- 
ment to  pay  a  judgment  rendered  against 
it    (Hensley   v.   Reclamation   District     121 
Cal    96-   53  Pac.  401);   nor  to  compel  the 
state    board    of   equalization    to    enter    an 
frder  disposing  of  a  delated  protest  by  a 
city   assessor.    Pacific  Electric   Ey.   Co.  v. 
Eolkin,  16lCal.  154;  128  Pac.  20 

Writ,  will  not  issue  if  unavailing.    It  is 
a  fundamental  principle  of  the  law  of  man- 
damus,   that    the    writ    will    -^^ Jf^ 
where  it  will  prove  unavailing   (Board  ot 
Education    v.    Common    C°^"';^V  /^''l,^^^,! 
369;  60  Pac.  976;  and  see  San  Diego  School 
District   v.  Board   of  Supervisors,   97   Ca 
43«-   39  Pac.  517;  Moore  v.  Morrison    130 
Cal.'  80;  62  Pac.  268);  hence,  the  ^[it^.i; 
not   issue   from   a   court   to   accompnsh   a 
idle    thing    (Kerr    v.    Superior    Court     lou 
Cal    183;  V  Pac.  479);  nor  to  compel  the 
secretary  of  state  to  perform  the  \ain  act 
of  fil  ng  an  ineffective  certificate,  showm- 
an   attempted    increase    of     capital    stock 
(Navaio  Mining  etc.  Co.  v.  Curry,  14'  Cal. 
^81     109  Am.  St.  Eep.  176;   82  Pac.  240, 
nor'where  the  petitioner  fails  to  show  tha 
the    writ    will    subserve    or    protect    some 
rfght  or  interest  of  his,  as  a  party  bene^ 
ficially    interested,    or    where    he    has    no 
di  e  t'^interest  in  the  action,  and  no  beneht 
can  accrue  to  him  (Ellis  v.  Workman    144 
Cal.  113;  77  Pac.  822);  nor  to  compe    the 
performance  of  an  act  that  will  be  wholly 
?o  1   and  of  no  possible  benefit  to  the  peti^ 
tioner    (San   Diego   etc.   Ey.   Co.   v.  Board 
of  Equalization,  164  Cal.  41;  127  Pac.  lo3) 
nor   to    compel    an   ofiicer    to    perform    an 


act,  where,  at  the  time  of  the  application 
for  the  writ,  power  to  comply  with  the  or- 
der  of   the   court   in   the   premises   is   lost  ^ 
or  taken   away.    McClatchy   v.   Matthews, 
135  Cal.  274;  67  Pac.  134. 

No  writ,  if  unjust.  A  writ  of  mandate 
should  never  be  granted,  when  its  enforce- 
ment would  work  an  injustice  or  accom- 
plish a  wrong.  People  v.  Murphy,  20  Cal. 
App  398-  129  Pac.  G03;  Devlin  v.  Don- 
ncUv,  20  Cal.  App.  495;  129  Pac.  60;. 

Writ  will  not  issue  if  there  is  right  ot 
action.  A  writ  of  mandate  should  not  be 
granted,  where  the  petitioner  should  pro- 
ceed by  action  (Madary  v.  Iresno  20  Cal. 
Arm  91-  128  Pac.  349) :  mandamus  does  not 
lie  at  the  suit  of  any  one  having  a  mere 
cause  of  action  against  a  person  occupying 
a  public  office.  Fox  v.  Workman,  6  Cal. 
App.  633;  92  Pac.  742.  _ 

Writ  will  not  issue  if  petitioner  has  not 
complied  with  law.  No  writ  will  issue  to 
compel  the  board  of  trustees  of  a  city  to 
issue  a  license  for  the  sale  of  liquors  whe^e 
the  petitioner  has  not  complied  with  tue 
requirements  of  the  city  ordinance  provid- 
ing for  the  issuance  of  such  licenses  (Hip- 
pen  v.  Ford,  129  Cal.  315;  64  Pac.  929); 
nor  to  compel  a  referendum,  where  no  peti- 
tions were  filed  therefor  within  the  pre- 
scribed time.  Eushton  v.  Lelander,  Id  Cal. 
App.  448;  115  Pac.  56.  .   .      j 

Writ  will  not  issue  if  acts  not  enjomed 
as  duty.  Mandamus  lies  only  to  compel 
the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resultuig  from 
office,  trust,  or  station  (Peck  v^ Board  of 
Supervisors,  90  Cal.  384;  2/  Pac.  oOl, 
to  compel  performance  of  acts  specially 
enioined  by  law:  it  does  ^ot  lie  to  compe 
obligations  incurred  by  contract.  Peirin. 
V.  San  Jacinto  Valley  ^Jter  Co.,  4  Ca^^. 
App  376;  88  Pac.  293;  Kings  County  v. 
Jo^hnson,  104  Cal.  198;  37  Pac.  870  Man- 
damus lies  to  correct  illegal  but  not  capri- 
cious   acts:     it    lies    only    to    compel     th^ 

performance  of  an  act  sP^'^^-l^y  tj;f  ?t . 
as  a  duty  resulting  from  an  office  _(Stanle> 
Tavlor  Co.  v.  Board  of  Supervisors  13- 
Cal.  486;  67  Pac.  783):  it  does  not  lie  to 
compel  an  officer  to  perform  an  act  beyond 
that  enjoined  by  law  upon  him  as  a  dutj^ 
pertaining  to  his  office  or  position  (DaMb 
r  Porter:  66  Cal.  658;  6  Pac.  746);  nor  to 
compel  any  one,  unless  he  is  a  .l^dge  or 
other  public  officer  at  the  time  when  the 
duty  is  required  to  be  performed,  to  per- 
form an  official  act.  Leach  v.  Aitken,  9i 
Cal    484;  28  Pac.  777. 

Writ  will  not  compel  act  outside  of  state. 
Mandamus  cannot  be  invoked  to  compel 
the  performance  of  an  act  that  cannot  be 
done  within  this  state,  but  must  be  done, 
if  at  all,  at  some  place  in  another  state^ 
Hobbs  V.  Tom  Eeed  Gold  Mining  Co.,  164 
Cal  497-  129  Pac.  781. 

Writ  not  anticipatory.  Mandamus  is 
not    anticipatory:    the   act   which   will   be 
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eompellod  must  be  one  to  the  performance 
of  which  the  complaining  party  is  entitled 
at  the  institution  of  his  proceeding.  Mc- 
Ginnis  v.  Mayor  and  Common  Council,  153 
Cal.  711;96Pac.  367. 

Legislative  acts  not  subject  to  mandamus.  See 
note  18  Am.  Dec.  238. 

Mandamus  against  governor.  See  notes  33  Am. 
Dec.  361;  31  Am.  St.  Rep.  294;  6  L.  R.  A.  (N. 
S.)    750;   32  L.  R.  A.   (N.  S.)   355. 

What  is  writ  of  mandamus  and  when  allowable. 
See  note  89  Am.  Dec.  728. 

Mandamus  to  control  exercise  of  discretion. 
See  note  98   Am.  Dec.  375. 

Mandamus  to  compel  performance  of  a  public 
duty.    See  note  28  Am.  Rep.  448. 

V/hen  mandamus  allowable.  See  note  51  Am. 
Kep.  798.  ,  ^   ^ 

Mandamus  to  compel  performance  of  duty,  bee 
note  125  Am.  St.  Rep.  493. 

Mandamus  to  aid  in  unlawful  acts.  See  note  1 
Ann.  Cas.  204. 

Mandamus  as  action  or  special  proceeding. 
See  note   8   Ann.   Cas.  311. 

Mandamus  to  compel  performance  of  public 
dnty  at  instance  of  private  person.  See  note  7 
Am.   St.  Rep.  484. 

Who  are  necessary  parties  to  proceedings  m 
mandamus.    See  note  105  Am.  St.  Rep.  122. 

Right  of  private  person  to  enforce  by  man- 
damus public  right  or  duty  relating  to  elections. 
See  note  11  Ann.  Cas.  419. 

Mandamus  against  private  person.  See  note 
Ann.  Cas.  1913A,  483. 

Necessary  parties  respondent  in  mandamus  pro- 
ceedings involving  title  to  office.  See  note  2  Ann. 
Cas.  553. 

Eight  of  private  person  to  mandamus  to  en- 
force performance  of  duty  by  court  or  magistrate. 
See  notes  9  Ann.  Cas.  1074;  Ann.  Cas.  1912A, 
1118. 

Who  may  join  as  relators  in  mandamus  pro- 
ceedings.   See  note  Ann.  Cas.  1912B,  420. 

Who  is  real  party  in  interest  by  whom  man- 
damus proceedings  must  be  instituted.  See  note 
64  L.  R.  A.  622. 

Mandamus  to  compel  letting  of  contracts  to 
the  lowest  responsible  bidder.  See  notes  50  Am. 
St.  Rep.  489;   30  L.  R.  A.   (N.  S.)    128. 

Mandamus  to  compel  restoration  to  member- 
ship of  members  of  voluntary  association.  See 
note  59  Am.  St.  Rep.  200. 

Mandamus  as  remedy  against  unincorporated 
association.    See  note  16  Ann.  Cas.  1246. 

Mandamus  to  compel  municipality  to  repair 
street.    See  note  20  Ann.  Cas.  848. 

Mandamus  to  review  decision  of  tax  official  or 
board  in  matter  of  assessment.  See  note  Ann. 
Cas.  1912B,   786. 

Mandamus  to  control  action  of  board  m  matter 
of  granting  professional  license.  See  note  16 
Ann.  Cas.   183. 

Mandamus  to  compel  action  of  medical  board. 
See  note  20  L.  R.  A.  355. 

Mandamus  to  compel  issuance  of  diploma.  See 
note  3  L.  R.  A.   (N.  S.)   1115. 

Mandamus  to  review  action  of  officer  or  board 
in  pension  matters.    See  note  8  Ann.  Cas.  950. 

Mandamus  to  compel  election  officers  to  act 
after  they  have  met  and  adjourned.  See  notes 
Ann.  Cas.  1912C,  1257;  36  L.  R.  A.  (N.  S.) 
1089. 

Mandamus  as  remedy  of  accused  not  brought 
to  trial  within  constitutional  or  statutory  period. 
See  note  Ann.  Cas.   1912D,   1273. 

Issuance  of  mandamus  to  court  of  equal  dig- 
nity or  jurisdiction.    See  note   12  Ann.  Cas.   564. 

Mandamus  in  exercise  of  superintending  con- 
trol over  inferior  courts.     See  note  51  L.  R.  A.  33. 

Mandamus  to  compel  issue  or  levy  of  execu- 
tion.   See  note  74  Am.  St.  Rep.  152. 

Bight  to  mandamus  to  compel  proper  official  to 
enter  judgment  by  default.  See  note  Ann.  Cas. 
1913B,   344. 

Mandamus  to  compel  sheriff  or  constable  to 
execute  writ  or  other  process.  See  note  Ann.  Cas. 
1913B,  569. 


Mandamus  to  compel  Inferior  court  to  execute 
or  enforce  its  judgment  or  decree.  See  note  24 
L.  R.  A.    (N.  S.)    886. 

To  compel  officer  to  dispose  of  property  as 
directed  by  court.  See  note  31  L.  R.  A.  (N.  S.) 
664. 

Mandamus  to  compel  payment  of  municipal 
debt  by  custodian  of  funds.  See  note  14  L.  R.  A. 
773. 

Mandamus  to  restore  party  to  office.  See  notes 
12  Am.  Dee.  28;  12  Ann.  Cas.  14;  Ann.  Cas. 
1912A,  930;   19  L.  R.  A.   (N.  S.)  49. 

Mandamus  against  public  officers.  See  note  93 
Am.  St.  Rep.  863. 

Abatement  of  mandamus  by  termination  of  re- 
spondent's office.  See  notes  4  Ann.  Cas.  75;  10 
Ann.  Cas.  60. 

Eight  to  try  question  as  to  who  is  de  facto  offi- 
cer in  mandamus  proceedings.  See  note  13  L.  R, 
A.  661. 

Mandamus  to  compel  surrender  of  office.  See 
note  31  L.  R.  A.  343. 

Mandamus  to  compel  payment  of  salary  to  pub- 
lic officer  whose  title  is  disputed.  See  note  1  L. 
R.  A.   (X.  S.)   588. 

Provision  for  testing  election  of  city  officer  be- 
fore city  council  or  other  municipal  body  as  ex- 
clusive of  mandamus.  See  note  26  L.  R.  A.  (N. 
S.)  211. 

Mandamus  to  compel  one  usurping  office  to 
turn  over  papers.  See  note  35  L.  R.  A.  (N.  S.) 
528. 

Mandamus  to  determine  which  of  several  offi- 
cers must  perform  certain  duty.  See  note  3  Ann. 
Cas.  174. 

Mandamus  to  compel  official  action  by  former 
public  officer.  See  notes  3  Ann.  Cas.  172;  36  L. 
R.  A.    (N.  S.)    1084. 

Mandamus  to  compel  general  course  of  conduct 
or  performance  of  continuing  duty  or  series  of 
acts.  See  notes  4  Ann.  Cas.  198;  20  Ann.  Cas. 
220;  39  L.  R.  A.   (N.  S.)   810. 

Mandamus  to  control  decision  of  licensing  offi- 
cers as  to  fitness  of  applicant  for  license  to  sell 
intoxicating  liquors.  See  note  27  L.  R.  A.  (N.  S.) 
1195. 

Mandamus  to  compel  judge  to  sign  bill  of  ex- 
ceptions.   See  note  36  L.  R.  A.  ( N.  S.)   1087. 

Mandamus  to  compsl  removal  of  case  to  Fed- 
eral court  or  remanding  of  case  to  state  court. 
See  note  37  L.  R.  A.    (N.  S.)    392. 

Mandamais  to  compel  transfer  of  stock  by  pri- 
vate corporation.    See  note  51  Am.  Rep.  798. 

Mandamus  to  compel  corporations  and  their 
officers  to  make  calls  on  stockholders.  See  note  3 
Am.  St.  Rep.  807. 

Mandamus  to  private  corporations  to  compel 
performance  of  their  duties.  See  note  37  Am.  St. 
Rep.  317. 

Mandamus  as  remedy  to  compel  private  corpo- 
ration to  perform  duties  arising  out  of  contract. 
See  notes  8  Ann.  Cas.  410;  12  Ann.  Cas.  112; 
Ann.  Cas.   1912C,  890. 

Iklandamus  to  compel  issuance  of  corporate 
stock.    Sie  note  16  .-Vnn.  Cas.  900. 

Mandamus  to  enforce  provision  of  by-laws  of 
corporation.    See  note  32  L.  R.  A.  575. 

Mandamus  to  enforce  right  to  inspect  books  of 
corporation.    See  note  45  L.  R.  A.  457. 

Mandamus  to  compel  railroad  to  maintain  safe 
and  adequate  equipment.  See  note  12  Ann.  Cas. 
369. 

Mandamus  to  compel  operation  of  railroad.  See 
note  24  L.  R.  A.  564. 

Mandamus  to  enforce  contract  to  supply  city 
with  water.    See  note  61  L.  R.  A.  74. 

Mandamus  to  compel  water  company  to  supply 
individual  applicant  with  water  at  reasonable 
rates.     Sre  note   1   L.  R.   A.    (X.  S.)    963. 

CODE  COMMISSIONERS'  NOTE.  1.  Demand 
and  refusal.  Performance  must  be  requested  and 
refused,  before  the  writ  will  issue.  People  v. 
Romero,  18  Cal.  89;  Crandall  v.  Amador  County, 
20  Cal.  72;  Myers  v.  Mayor  etc.  of  Placerville, 
1  Cal.  Unrep.  565.  If  a  county  is  compelled  to 
subsrribe  to  the  stock  of  a  corporation,  the  cor- 
poration must  tender  its  books  and  demand  the 
subscription,    before    it    can   apply    for    a   writ    of 
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mandate.    Oroville  etc.  R.  R.  Co.  v.  Supervisors, 
37  Cal.  35-1. 

2.  When  the  writ  will  lie.  Mandate  lies  to 
compel  the  performance  of  an  act  or  duty,  clearly 
enjoined  by  law,  where  the  party  has  no  other 
plain,  speedv,  and  adequate  remedy.  Draper  v. 
Noteware,  7  "Cal.  276;  People  v.  Bell,  4  Cal.  177; 
People  V.  Hubbard,  22  Cal.  36.  Mandate  lies 
to  compel  the  governor  to  perform  a  ministerial 
act,  required  by  law,  but  not  included  within 
the  constitutional  powers  confided  to  his  discre- 
tion. Ilarpending  v.  liaight,  39  Cal.  189;  2  Am. 
Rep.  432;  People  v.  Brooks,  16  Cal.  11;  Middle- 
ton  V.  Low,  30  Cal.  596.  If  the  street  superin- 
tendent makes  an  abortive  attempt  to  make  a 
valid  street  assessment,  the  attempt  does  not 
exhaust  his  power,  and  mandate  lies  to  compel 
him  to  act.  Himmelmann  v.  Cofran,  36  Cal.  411. 
A  county  treasurer  may  be  compelled,  by  man- 
date, to  pay  warrants  surrendered  according  to 
law  for  redemption,  if  there  is  money  in  the 
fund.  Day  v.  Callow,  39  Cal.  593.  If  the  only 
fund  under  the  charge  of  a  board  of  supervisors 
consists  of  legal-tender  notes,  a  mandate  will  not 
issue  to  compel  them  to  pay  bonds  in  coin. 
People  V.  Cook,  39  Cal.  658.  When  a  court  re- 
fuses to  act,  the  question  whether  its  refusal 
was  rightful  can  be  entertained;  but  when  it 
acts,  its  proceedings,  however  erroneous,  cannot 
be  reviewed  upon  an  application  for  a  writ  of 
mandate.  Beguhl  v.  Swan,  39  Cal.  411.  Man- 
date to  a  district  judge,  to  compel  him  to  hear 
and  determine  an  action  at  law,  when  he  had 
heard  and  partially  determined  an  equitable  cause 
of  action  joined  with  it.  Green  v.  De  la  Guerra, 
43  Cal.  225.  Mandate  to  compel  a  board  of  su- 
pervisors to  levy  a  sufficient  tax  to  pay  interest 
on  railroad  bonds  of  a  county.  Robinson  v.  Su- 
pervisors, 43  Cal.  353.  Mandate  to  a  justice 
of  the  peace  to  compel  him  to  tax  the  fees  of  the 
district  attorney  in  criminal  cases.  Pillsbury  v. 
Brown,  45  Cal.  46.  Where  the  defendant  ap- 
pealed from  an  order  granting  an  injunction,  and 
then  disobeyed  the  injunction,  and  plaintiff  asked 
for  an  attachment  for  contempt,  which  was  re- 
fused, on  the  ground  that  the  appeal  superseded 
the  injunction,  held  that  mandate  may  lie  to  com- 
pel the  district  judge  to  issue  the  attachment, 
the  plaintiff's  remedy,  by  appeal,  being  inade- 
quate. Merced  Mining  Co.  v.  Fremont,  7  Cal. 
130.  Where  supervisors,  in  the  exercise  of  their 
discretion,  determined,  after  hearing  the  evi- 
dence, that  a  ferry  had  not  been  properly  kept, 
and  therefore  granted  it  to  another,  there  is  no 
authority  to  interfere  with  their  determination; 
but  when  they,  acting  under  mistake  of  law, 
award  the  license  to  another,  supposing  that  he 
has  succeeded  to  the  rights  of  the  owner  of  the 
franchise,  mandate  lies.  Thomas  v.  Armstrong, 
7  Cal.  287;  Pall  v.  Paine,  23  Cal.  302;  People 
v.  Board  of  Supervisors,  21  Cal.  668.  Mandate 
lies  to  compel  a  court  to  restore  an  attorney 
whose  name  has  been,  without  notice,  stricken 
from  the  rolls.  People  v.  Turner,  1  Cal..  143  ;  .")2 
Am.  Dec.  295.  Mandate  lies  to  compel  the  con- 
troller of  state  to  account  to  a  member  of  the 
legislature  for  the  daily  compensation  fixed  by 
law.  Fowler  v.  Peirce,  2  Cal.  165;  People  v. 
Brooks,  16  Cal.  11.  To  .-ompel  the  judge  of  a 
district  court  to  enter  judgment  on  the  report 
of  a  referee,  there  then  being  no  remedy  by 
appeal.  Russell  v.  Elliott,  2  Cal.  245.  To  com- 
pel the  clerk  of  the  common  council  of  Sau  Fran- 
cisco to  make  publication  of  notices  which  it  is 
his  duty  to  publish.  Washington  v.  Page,  4  Cal. 
388.  To  compel  the  board  of  supervisors  to 
issue  bonds  directed  by  law.  California  etc.  R.  R. 
Co.  V.  Board  of  Supervisors,  18  Cal.  671  ;  Napa 
Valley  R.  R.  Co.  v.  Napa  County,  30  Cal.  435. 
To  compel  an  assessor  to  find  property  subject 
to  taxation.  People  v.  Shearer,  30  Cal.  645.  To 
compel  a  court  to  proceed  with  a  trial.  Rhodes 
V.  Craig,  21  Cal.  419;  Purcell  v.  McKune,  14 
Cal.  231.  To  compel  a  judge  to  settle  and  sign 
a  bill  of  exceptions.  People  v.  Lee,  14  Cal.  512. 
To  compel  a  judge  to  issue  an  attachment  for 
contempt  in  violating  an  injunction.  Ortman  v. 
Dixon,  9  Cal.  23.  To  compel  the  substitution 
of  an  attorney.  People  v.  Norton,  16  Cal.  436. 
To  compel  the  controller  to  issue  warrants,  when 


directed  by  law.  People  v.  Brooks,  16  Cal.  11. 
To  compel  a  judge  to  appoint  commissioners  to 
appraise  lands  sought  to  be  condemned.  Ex  parte 
Spring  Vallev  Water  Works,  17  Cal.  132;  Lake 
Merced  Water  Co.  v.  Cowlts,  31  Cal.  215.  To 
compel  a  justice  of  the  peace  to  enter  a  judg- 
ment of  discontinuance.  Anderson  v.  Pennie,  32 
Cal.  265.  To  compel  the  supervisors  of  San 
Francisco  to  appropriate  money  in  the  treasury, 
or  to  raise  funds  by  taxation  to  pay  judgments 
against  the  city.  People  v.  Board  of  Supervisors, 
21  Cal.  668.  To  compel  a  tax-collector  to  give 
a  receipt.  Perry  v.  Washburn,  20  Cal.  318.  To 
compel  judges  to  hold  court  and  county  officers 
to  keep  offices  at  the  county  seat.  Calaveras 
County  V.  Brockway,  30  Cal.  325.  In  People  v. 
Ashbury,  44  Cal.  616,  the  decision  of  the  su- 
preme court  was  as  follows: 

"Upon  petition  of  the  attorney-general,  an 
alternative  writ  of  mandamus  was  issued,  and 
served  upon  the  respondent,  who  has  made  i'.n- 
swer  thereto.  The  cause  was  argued  and  sub 
mitted  for  decision  upon  the  petition  and  tht> 
answer,  no  essential  issue  of  fact  appearing  upon 
the  record. 

"It  appears  that  on  the  first  day  of  July,  1872, 
the  assessor  of  the  city  and  county  of  San  Fran- 
cisco, having  completed  the  assessment-book,  de- 
livered it  to  the  clerk  of  the  board  of  super- 
visors, and  that  among  other  assessments  therein 
appearing,  were  the  following: 

"  'No.  4573 — Masonic  Savings  and  Loan  Bank, 
assessed  at  $365,000;  No.  4578 — Savings  ar.d 
Loan  Society,  assessed  at  $7,968,740.40;  No. 
4577 — Societe  Francaise,  assessed  at  $4,957,- 
583.73;  No.  4571 — German  Savings  and  Loan 
Society,  assessed  at  $2,629,021;  No.  4574^0al 
Fellows'  Savings  Bank,  assessed  at  $3,080,793; 
No.  4579 — San  Francisco  Savings  Union,  as- 
sessed at  $4,227,940;  No.  4572 — Hibernia  Sav 
ings  and  Loan  Society,  assessed  at  $11,354,53'2  ; 
No.  4157 — Land  Mortgage  Union  of  California, 
assessed  at  $33,916;  No.  4294 — Security  Sav- 
ings   Bank,    assessed    at    $313,962.77;    No.    

Humboldt  Savings  and  Loan  Society,  assessed 
at  $507,303.' 

"The  board  of  supervisors,  sitting  thereafter 
for  the  purpose  of  equalizing  assessments,  en- 
tered upon  its  records  an  order  purporting  to 
cancel  each  and  all  of  these  enumerated  assess- 
ments, and  on  the  next  day  thereafter  the  cierlc 
of  the  board  delivered  the  assessment-book  to 
the  auditor.  The  assessment-book,  as  thus  de- 
livered to  the  auditor,  was  verified  by  the  affi- 
davit of  the  clerk  of  the  board  in  the  manner 
required  by  law,  and  to  the  effect  that  all  the 
alterations  directed  by  the  board  had  been  made 
and  entered  thereon. 

"The  assessment-book,  as  thus  delivered  to  the 
auditor,  showed  upon  its  face  the  fact  that  the 
several  assessments  above  enumtr;ited  had  been 
canceled,  or  attempted  to  be  canceled,  upon  the 
book,  by  the  order  of  the  board;  but  it  is  not 
pretended  that  the  original  entry  of  these  assess- 
ments had  been  so  canceled  or  erased  as  to  be 
rendered  illegible  in  any  respect.  It  appears 
that  the  auditor,  however,  in  making  up  the 
duplicate  assessment-book,  which  he  is  required 
to  deliver  to  the  tax-collector,  refuses  to  copy 
thereon  any  of  these  enumerated  assessments,  on 
the  ground  that  he  has  no  authority  to  do  so. 
It  is  urged  in  support  of  the  correctness  of  this 
position,  that  it  is  the  duty  of  the  respondent, 
as  auditor,  in  making  up  the  copy  for  the  col- 
lector, to  observe  and  follow  such  alterations  as 
appear  to  have  been  made  thereon  by  the  direc- 
tion of  the  board,  and  that  he  has  no  authority 
to  disregard  them  in  any  instance.  It  may  be 
admitted,  that  if  the  alteration  appearing  to  have 
been  made  by  the  board  be  one  within,  or  which 
might  under  any  conceivable  circumstances  be 
within,  the  power  and  authority  of  the  board  to 
make  upon  the  assessment-roll,  it  would  be  the 
duty  of  the  auditor  to  observe  it  in  making  the 
duplicate  taxbook  for  the  use  of  tho  collector. 
Thus,  an  order  of  the  board  increasing  or  reduc- 
ing the  valuation  of  property  borne  upon  the 
assessment-book,  being  the  determination  of  a 
complaint  made  in  regard  to  the  assessor's  value 
of   the   property,   under  §§3673    and   3674   of   the 
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act,  could  not  be  properly  disregarded  by  the 
auditor  in  subsequently  making  the  copy  of  the 
bool{,  or  adding  up  the  valuations  thereon.  He 
could  not  entertain  a  question  for  himself,  as 
to  the  correctness  or  incorrectness  in  point  of 
law,  or  in  any  other  respect,  of  the  action  of  the 
board  in  the  supposed  case,  for  the  obvious  rea- 
son that  by  the  sections  of  the  statute  referred 
to,  questions  of  mere  valuation  of  property  as- 
sessed are  for  the  board  and  not  for  the  auditor 
to  determine.  But  there  is  a  wide  difference 
between  the  case  supposed  and  that  actually 
presented  here.  While  it  is  the  duty  of  the  au- 
ditor to  observe  the  determination  of  the  board 
as  to  matters  coming  within  their  rightful  juris- 
diction, under  the  provisions  of  the  statute  re- 
ferred to,  without  undertaking  for  himself  to 
correct  any  error,  real  or  supposed,  which  the 
board  may  have  committed  in  the  exercise  of 
their  jurisdiction,  it  is  no  less  his  duty  to  dis- 
regard any  order  or  proceeding  of  the  board  by 
which  they  assume  an  authority  not  conferred 
upon  it  by  the  law. 

"In  People  v.  Board  of  Supervisors,  44  Cal. 
613,  we  held,  and  accordingly  adjudged,  that  the 
order,  now  again  brought  forward  here,  to  sus- 
tain the  action  of  the  auditor,  by  which  the 
board  assumed  to  remove  these  assessments  from 
the  assessor's  book,  was  null  and  void  in  the 
absolute  sense,  because  the  statute  had  not  con- 
ferred authority  upon  the  board  to  cancel  or 
strike  out  an  assessment  under  any  circum- 
stances. That  no  such  power  is  given  is  obvi- 
ous, upon  examination  of  the  act  itself,  and  that, 
unless  it  be  found  there,  it  cannot  exist,  is  too 
clear  to  require  argument. 

"The  order,  being  a  mere  nullity,  is,  of  course, 
to  be  disregarded  altogether;  the  lines  or  marks 
placed  upon  the  assessment-roll,  and  intended  to 
indicate  that  an  assessment  found  thereon  has 
been  canceled  or  set  aside  by  order  of  the  board, 
are  nullities  also,  as  much  so  as  if  placed  there 
by  any  other  person  or  tribunal  not  having  the 
semblance  of  authority  to  alter  the  book  in  that 
respect. 

"This  view  disposes  of  the  case;  for,  upon 
looking  into  the  records,  we  do  not  find  such  a 
case  presented  as  would  justify  us  in  entering 
upon  a  consideration  of  the  constitutional  ques- 
tion supposed  to  be  involved  and  so  ably  argued 
bv  one  of  the  counsel  for  the  respondent. 

"We  are  of  opinion  that  a  peremptory  writ  of 
mandamus  issue,  as  prayed  for,  returnable  on 
the  thirty-first  day  of  October,  1872,  at  ten 
o'clock  A.  M." 

3.  When  the  writ  will  not  lie.  Mandate  will 
not  lie  when  there  is  any  other  specific,  speedy, 
and  adequate  remedy.  See  §  1086,  post;  Bigelow 
V.  Gove,  7  Cal.  133;  People  v.  Olds,  3  Cal.  173; 
58  Am.  Dec.  398.  Mandate  will  not  lie  to  com- 
pel any  person  or  tribunal  to  act  in  any  par- 
ticular manner,  when  such  person  or  tribunal 
is  vested  with  discretionary  power.  If  the  per- 
son or  tribunal  refuse  to  act,  the  writ  will  lie 
to  set  it  in  motion;  but  it  will  not  direct  what 
decision  shall  be  made,  nor  will  it  be  granted 
after  action  hat,  been  had,  for  the  purpose  of 
reviewing  the  action.  People  v.  Sexton,  24  Cal. 
78;  People  v.  Bell,  4  Cal.  177;  Tuolumne  County 
V.  Stanislaus  County,  6  Cal.  440;  People  v. 
Hubbard,  22  Cal.'  34;  People  v.  Weston,  28  Cal. 
640;  People  v.  Pratt,  28  Cal.  166;  87  Am.  Dec. 
110:  Cariaga  v.  Dryden,  29  Cal.  307;  People  v. 
Board  of  Supervisors,  11  Cal.  42;  People  v. 
Johnson,  17  Cal.  305  ;  Price  v.  Sacramento  County, 
6  Cal.  254.  If  the  county  court  acts  in  a  manner 
in  which  it  has  final  jurisdiction,  mandate  will 
not  lie  to  correct  the  action,  even  though  it  is 
erroneous.  Lewis  v.  Barclay,  35  Cal.  213.  A 
mandate  will  not  issue  to  compel  a  district  judge 
to  enter  the  name  of  petitioner,  who  was  the  dis- 
trict attorney  of  Santa  Clara  County,  as  attor- 
ney of  record  in  a  cause  pending  in  court,  where 
it  appears  that  since  the  application  the  peti- 
tioner has  ceased  to  be  district  attorney,  and 
the  action  has  been  disposed  of.  Ilcriington  v. 
Sawyer,  36  Cal.  289.  A  mandate  directed  to  a 
person  who  acts  in  a  judicial  or  deliberative 
capacity  can  only  compel  a  performance  of  that 
duty   to   act;    the   officer   may   act   and   decide    in 


the  premises  to  the  best  of  his  judgment.  Fran- 
cisco V.  Manhattan  Ins.  Co.,  36  Cal.  283.  Man- 
date does  not  lie  to  compel  the  transfer  of  a 
cause  from  a  state  to  a  Federal  court.  Francisco 
V.  Manhattan  Ins.  Co.,  36  Cal.  283.  A  decision 
on  motion  for  leave  to  intervene  cannot  be  re- 
viewed on  an  application  for  a  writ  of  mandate. 
People  V.  Sexton,  37  Cal.  532.  Application  of 
Ellen  R.  Van  Valkenberg  for  a  mandate  directing 
the  clerk  to  register  her  as  a  voter,  denied;  four- 
teenth and  fifteenth  amendments  to  the  Federal 
constitution  discussed.  Van  Valkenberg  v.  Brown, 
43  Cal.  43;  13  Am.  Rep.  136.  When  a  corpora- 
tion improperly  refuses  to  transfer  stock,  the 
party  injured  has  an  ample,  though  not  specific, 
remedy  by  action,  and  for  that  reason  mandamus 
will  not  lie.  Kimball  v.  Union  Water  Co.,  44 
Cal.  173;  13  Am.  Rep.  157.  Mandate  will  not 
lie  to  compel  a  clerk  to  issue  execution  upon  a 
simple  money  judgment:  the  remedy  is  by  motion 
in  the  proper  court.  Fulton  v.  Hanna,  40  Cal. 
278;  Goodwin  v.  Glazer,  10  Cal.  333.  The  rem- 
edy of  the  plaintiff,  when  there  was  error  in 
modifying  an  injunction,  is  by  appeal ;  mandate 
does  not  lie  to  compel  the  issuance  of  attachment 
for  contempt.  Fremont  v.  Merced  Mining  Co.,  9 
Cal.  18.  When  the  board  of  supervisors  of  a 
county  have  canvassed  the  return  of  an  election, 
and,  in  the  exercise  of  their  discretion,  declared 
the  result  of  an  election  adversely  to  a  party 
claiming  to  have  been  elected,  mandate  will  not 
lie  to  compel  the  board  to  issue  to  him  a  cer- 
tificate of  election.  Magee  v.  Board  of  Super- 
visors, 10  Cal.  376.  Mandate  does  not  lie  to 
compel  supervisors  to  order  a  special  election 
to  fill  vacancies  in  the  offices  of  assessor  and 
sheriff.  People  v.  Supervisors,  14  Cal.  102. 
Where  the  judge  below  requires  a  statement  in 
an  equity  case,  and  the  attorney  does  not  object, 
but  fails  to  furnish  it,  and  in  consequence  thereof 
the  court,  on  motion  of  the  plaintiff  for  judgment 
on  the  pleadings  and  verdict,  refuses  to  proceed 
until  such  statement  is  furnished,  mandate  does 
not  lie.  Purcell  v.  McKune,  14  Cal.  230.  Man- 
date does  not  lie  to  compel  an  inferior  court  to 
enter  a  judgment  of  costs.  The  party  complain- 
ing may  appeal,  or  bring  his  action  for  the  costs. 
Peralta  v.  Adams,  2  Cal.  594.  Mandate  does 
not  lie  to  compel  a  sheriff  to  make  a  deed  of 
land  to  a  purchaser  who  refuses  to  pay  the  pur- 
chase-money on  the  ground  that  he  is  entitled 
to  it  as  oldest  judgment  and  execution  creditor; 
especially  when  there  is  an  unsettled  contest  as 
to  the  priority  of  his  lien.  Williams  v.  Smith, 
6  Cal.  91.  A  mandate  to  a  board  of  supervisors,  to 
issue  a  warrant  for  a  specified  sum,  is  irregular: 
it  should  direct  them  to  audit  the  account  and 
issue  warrants  accordingly.  Tuolumne  County  v. 
Stanislaus  County,  6  Cal.  440 ;  People  v.  Board 
of  Supervisors,  11  Cal.  42.  Mandate  does  not 
issue  to  compel  the  court  below  to  enter  a  decree 
upon  the  report  of  a  referee:  the  remedy  is  by 
appeal.  Ludlum  v.  Fourth  District  Court,  9  Cal. 
12.  Majulate  does  not  lie  to  compel  a  court  to 
enter  judgment  for  treble  damages:  the  remedy 
is  by  appeal.  Early  v.  Mannix,  15  Cal.  149. 
Mandate  does  not  lie  when  a  district  court  re- 
fuses to  transfer  an  indictment  for  murder,  pend- 
ing therein,  to  another  district  court  for  trial — 
the  legislature  having  passed  a  special  act, 
dirt  cting  said  court  to  transfer  said  indictment. 
People  V.  Judge  of  the  Twelfth  District,  17  Cal. 
547.  Nor  compel  a  court  to  proceed  with  the 
trial  of  an  action  after  an  order  has  been  made 
changing  the  place  of  trial:  the  remedy,  if  an 
injury  is  sustained,  is  by  appeal  from  the  final 
judgment.  People  v.  Sexton,  24  Cal.  78.  Nor 
for  the  enforcement  of  a  claim  against  a  county, 
which  has  been  presented  to  the  board  of  super- 
visors of  the  county,  and  by  them  rejected.  The 
statute,  authorizing  the  party  to  sue  the  county, 
has  given  him  a  plain,  speedy,  and  adequate 
remedy  at  law.  The  writ  belongs  only  to  such 
as  have  legal  rights  to  enforce,  and  find  them 
selves  without  an  appropriate  legal  remedy. 
Crandall  v.  .Vmador  County,  20  Cal.  72.  A 
mandate  will  not  be  issued  by  the  supreme  court 
to  a  county  judge,  commanding  him  to  recall  an 
order  made  after  final  judgment,  from  which 
order  an  appeal   could  have  been  taken.    Peopl* 
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V.  Moore,  29  Cal.  427.  The  constitutionality  of 
the  first  section  of  the  law  of  18G1,  concernini? 
intelligence  offices  in  San  Francisco,  cannot  be 
tested  in  a  proceeding  by  mandamus  against 
the  board  of  supervisors,  to  compel  the  board 
to  issue  a  license  to  a  person  applying  therefor 
under  the  act.  People  v.  Supervisors,  20  Cal. 
591.  If  the  plaintiff  moves  for  a  judtcment  of 
dismissal  at  his  costs,  and  the  motion  is  re- 
sisted by  the  defendant,  and  denied  by  the  court, 
a  mandate  will  not  be  issued,  commanding  the 
judge  to  enter  a  .iudgment  of  dismissal.  If,  in 
acting  judicially,  the  court  commits  an  error,  the 
remedy  is  by  appeal.  People  v.  Pratt,  28  Cal. 
]66;  87  Am.  Dec.  110.  A  judgment,  however 
erroneous,  rendered  by  a  court  having  jurisdic- 
tion, will  not  be  disturbed  by  mandate.  Cariaga 
V.  Dryden,  29  Cal.  307.  Mandate  does  not  lie 
to  compel  a  sheriff  to  remove  from  possession  of 
the  premises,  under  a  writ  of  restitution,  an 
occupant  who  was  not  a  party  to  the  action, 
unless  it  be  distinctly  shown  by  affidavits  that 
his  possession  was  acquired  under  the  parties,  or 
subsequently  to  the  filing  of  a  lis  pendens.  If 
these  matters  are  left  in  doubt,  the  application 
will  be  denied.  Fogarty  v.  Sparks,  22  Cal.  143. 
If  notice  of  appeal  is  given  from  an  order  of  a 
justice  of  the  peace,  directing  stolen  property  to 
be  delivered  to  the  owner,  the  county  court  can- 
not, by  mandate,  compel  the  justice  of  the  peace 
to  send  up  the  appeal-papers.  People  v.  Hallo- 
wav,  26  Cal.  651.  The  supreme  court  will  not, 
in  the  first  instance,  issue  a  mandate  to  the 
clerks  of  the  district  courts.  The  action,  or  the 
refusal  to  act,  of  the  clerks,  in  actions  pending 
in  the  several  courts  of  the  state,  can  only  be 
reviewed  in  this  court  through  the  ruling — in 
relation  to  such  action  or  refusal — of  the  courts 
of  which  they  are  the  ministerial  officers.    Cowell 

V.  Buckelew,  14  Cal.  640.  In  Stratton  v.  Green, 
45  Cal.  149,  the  court  say: 

"This  is  an  application  for  a  writ  of  mandamus 
to  be  directed  to  the  controller  of  state  upon  the 
following  facts  agreed  by  the  parties  : 

"  '1.  That  the  petitioner  now  is,  and  since  the 
first  day  of  February,  1872,  has  been,  a  member 
of  the  board  of  tide-land  commissioners,  duly 
appointed,  qualified,  and  acting  as  such. 

"  '2.  That  the  respondent  now  is,  and  since 
the  tenth  day  of  January,  1872,  has  been,  con- 
troller of  state,  duly  elected,  qualified,  and  act- 
ing as  such. 

"  "3.  That  the  salary  of  each  member  of  the 
board  of  tide-land  commissioners  is  two  thousand 
five  hundred  per  annum,  payable  quarterly  out 
of  the  general  fund,  on  the  1st  of  January,  April, 
October,  and  December,  respectively. 

"  '4.  That  the  salary  of  the  petitioner  for  the 
quarter  ending  October  1,  1872,  amounting  to 
$625,  was  duly  approved  by  the  state  board  of 
tide-land  commissioners  after  the  1st  of  October, 
1872. 

"  '5.  That,  after  such  salary  had  been  so  ap- 
proved, the  secretary  of  the  commissioners  duly 
certified  the  approval  of  the  same  to  the  respond- 
ent as  controller. 

"  '6.  That  the  legislature  failed  to  make  any 
appropriation  for  the  payment  of  said  salary, 
except  such  as  is  to  be  found  in  the  act  creating 
the  office. 

"  '7.  That  the  petitioner  has  denuinded  of  the 
respondent,  controller,  that  he  draw  his  warrant 
upon  the  general  fund  in  the  state  treasury  in 
favor  of  petitioner  for  the  said  sum  of  $625,  and 
the  respondent  has  refused,  and  still  refuses,  to 
do  so.' 

"The  seventeenth   subdivision   of    §  433,   article 

VI,  of  the  Political  Code,  regulating  the  duties 
of  the  controller  of  state,  is  as  follows  :  'To  draw 
warrants  on  the  treasurer  for  the  payment  of 
moneys    directed    by    law    to    be    paid    out    of    the 


treasury;  but  no  warrant  must  be  drawn,  unless 
authorized  by  law,  and  upon  an  unexhausted 
specific  appropriation  provided  by  law  to  meet 
the  same.  Every  warrant  must  be  drawn  upon 
the  fund  out  of  which  it  is  payable,  and  specify 
the  service  for  which  it  is  drawn,  when  the  lia- 
bility accrued,  and  the  specific  appropriation 
applicable  to  the  payment  thereof.' 

"Under  the  provisions  of  this  section  of  the 
code,  the  authority  and  duty  of  the  controller  of 
state  to  draw  warrants  upon  the  treasurer  is,  in 
the  first  instance,  limited  to  those  cases  in  which 
he  is  authorized  by  some  law  to  do  so,  and  in 
which  the  law  has  also  provided  a  specific  appro- 
priation for  its  payment.  By  a  specific  appro- 
priation we  understand  an  act  by  which  a  named 
sum  of  money  has  been  set  apart  in  the  treasury 
and  devoted  to  the  payment  of  a  particular  claim 
or  demand.  The  act  of  1869-70  (p.  541),  in 
its  sixth  section,  provides,  that,  upon  the  pro- 
duction of  the  certified  approval  of  the  state 
board,  the  controller  shall  draw  his  warrant  upon 
the  general  fund  for  the  payment  of  the  amount; 
but  it  can  scarcely  be  claimed  that  the  entire 
'jreneral  fund'  named  is  specifically  appropriated 
by  the  act  for  the  payment  of  this  particular 
claim.  If  it  has  been  so  appropriated  for  that 
purpose,  the  authority  to  draw  the  warrant  would 
continue  until  the  general  fund  has  been  ex- 
hausted, and  then,  ceasing  for  a  time,  would 
revive  again  so  soon  as  other  moneys  should  be 
received  thereafter  into  that  fund.  The  fund 
upon  which  a  v/arrant  must  be  drawn  must  be 
one  the  amount  of  which  is  designated  by  law, 
and  therefore  capable  of  definite  exhaustion, — a 
fund  in  which  an  ascertained  sum  of  money  was 
originally  placed,  and  a  portion  of  that  sum 
being  drawn,  an  unexhausted  balance  remains, 
which  balance  cannot  be  thereafter  increased 
except  by  further  legislative  appropriation.  We 
think  that  the  provisions  of  the  section  of  the 
code  referred  to  v/ere  intended  to  prescribe  a 
uniform  rule  of  official  conduct  for  the  controller 
in  this  respect,  and  as  it  is  the  latest  expression 
of  the  legislative  will,  it  necessarily  displaces, 
and  by  implication  repeals,  the  provision  of  §  6 
of  the  act  of  1869—70  in  respect  to  his  duty  to 
draw  the  warrant  of  the  petitioner.  Our  atten- 
tion has  been  drawn  to  the  case  of  People  v. 
Brooks,  16  Cal.  11,  but  we  prefer  the  rule  an- 
nounced here  in  the  earlier  case  of  Redding  v. 
Bell,  4  Cal.  333,  in  which  the  act  of  April,  1854 
(in  almost  the  identical  words  of  the  code),  re- 
ceived the  same  construction  as  that  we  place 
upon  those  words  as  found  in  the  code. 

"Mandate  refused." 

5.  Jurisdiction.  Supreme  Court.  Subds.  1 
and  2  of  note  to  §  43,  ante.  District  courts. 
Subd.  36  of  note  to  §  57,  ante.  County  courts. 
Subd.  11  of  note  to  §  85,  ante.  Judges  at  cham- 
bers.    Note  to  §  1108,  supra;  and  §  66,  ante. 

6.  Generally.  An  appeal  lies  from  a  judgment 
of  the  district  court,  in  an  action  for  a  writ  of 
mandate,  review,  or  quo  warranto.  Brewster  v. 
Hartley,  37  Cal.  15;  99  Am.  Dec.  237;  Morley 
v.  Elkins,  37  Cal.  454.  Pendency  of  proceedings 
in  quo  warranto  is  no  defense  to  an  action  for 
a  writ  of  mandate.  Oroville  etc.  R.  R.  Co.  v. 
Supervisors,  37  Cal.  354.  On  an  application  for 
a  writ  of  mandate,  by  the  assignee  of  a  sheriff's 
certificate  of  sale,  to  compel  the  execution  of  a 
deed,  the  question  whether  such  certificate  is 
not  merged  in  a  deed  made  to  the  assignee  by 
the  execution  debtor  after  the  sale,  cannot  be 
tried.  People  v.  Irwin,  14  Cal.  428.  The  dis- 
tinction between  writs  of  mandate  and  quo  war- 
ranto, as  taken  in  England,  is  not  abolished  in 
this  state.  People  v.  Olds,  3  Cal.  173;  58  Am. 
Doc.  398.  The  writ  is  not  abated  by  anotlior 
action  for  the  same  cause.  Calaveras  County  v. 
Brockway,  30  Cal.  325. 


§  1086.  Writ,  when  and  upon  what  to  issue.  The  writ  must  be  issued 
in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy,  in 
the  ordinary  course  of  law.  It  must  be  issued  upon  the  verified  petition 
of  the  party  beneficially  interested. 
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Issuance  by  supreme  court.  See  supreme  court 
rule  26. 

Legislation  §  1086.  1.  Enacted  March  11, 
1872  (based  on  Practice  Act,  §  468),  substitut- 
ing (1)  "The"  for  "This"  as  the  first  word  in 
the  section,  and  (2)  "must"  for  "shall,"  in  both 
instances. 

2.  Amendment  by  Stats.  1901,  p.  183;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  307,  the  code 
commissioner  saying,  "Substitutes  'verified  peti- 
tion' for  'an  aflBdavit'  in  proceedings  by  cer- 
tiorari." 

Construction  of  section.  The  intention 
of  the  legislature,  in  framing  this  section, 
was  to  give  statutory  authority  and  valid- 
ity to  a  process  which  is  regarded  as  a 
remedy  of  an  extraordinary  and  supple- 
mental character,  and  to  define  its  func- 
tions and  limit  its  power  in  accordance 
with  the  recognized  and  established  prin- 
ciples of  the  common  law.  People  v.  Olds, 
3  Cal.  167;  58  Am.  Dec.  398.  This  section 
is  a  limitation  upon  the  powers  of  the 
court  as  conferred  by  §  108.5,  ante,  and  not 
an  enlargement  of  those  powers.  Kimball 
V.  Union  Water  Co.,  44  Cal.  173;  13  Am. 
Eep.  157. 

V/rit  issues  where  no  other  remedy  ex- 
ists. The  writ  of  mandate  issues  where 
there  is  no  other  plain,  speedy,  and  ade- 
quate remedy  at  law.  Title  Insurance  etc. 
Co.  V.  Lusk,  15  Cal.  App.  358;  115  Pac.  53. 
Mandamus  lies  only  to  prevent  a  failure 
of  justice,  and  where  there  is  not  a  specific 
remedy  in  the  ordinary  course  of  law,  and, 
to  authorize  its  use,  there  should  not  only 
be  a  want  of  specific  legal  remedy,  but 
there  should  be  a  specific  legal  right  also, 
and  that  right  must  be  perfect,  not  in- 
choate. People  V.  Olds,  3  Cal.  167;  58  Am. 
Dec.  389.  To  supersede  the  remedy  by 
mandamus,  a  party  must  not  only  have  a 
specific,  adequate,  legal  remedy,  but  also 
one  competent  to  afford  relief  upon  the 
very  subject-matter  of  his  application,  and 
one  which  is  equally  convenient,  beneficial, 
and  effectual.  Eaisch  v.  Board  of  Educa- 
tion, 81  Cal.  542;  22  Pac.  890;  Hunt  v. 
Broderiek,  104  Cal.  313;  37  Pac.  1040;  and 
sfee  Babcock  v.  Goodrich,  47  Cal.  4SS. 
Mandamus  is  the  proper  remedy  of  a  stock- 
holder in  a  corporation,  in  case  of  a  re- 
fusal of  the  statutory  and  constitutional 
right  of  inspection  of  its  books  and  rec- 
ords: an  action  at  law  for  damages  might 
be  delayed  until  the  judgment  that  might  ' 
be  obtained  could  not  be  enforced.  John- 
son V.  Langdon,  135  Cal.  624;  87  Am.  St. 
Rep.  156;  67  Pac.  1050.  Mandamus  lies 
in  a  proper  case,  though  a  right  of  action 
exists,  if  the  remedy  by  action  is  not 
equally  as  convenient,  beneficial,  and  effec- 
tive as  the  remedy  by  mandamus.  Eoss  v. 
Board  of  Education,  18  Cal.  App.  222;  122 
Pac.  967.  Where  the  writ  of  mandamus  is 
invoked  to  enforce  a  specific  duty,  and  the 
remedies  at  law  are  not  adequate,  aid  will 
not  be  refused,  merely  because  occupancy 
or   incumbency    or    title   to    oiEce    is   inci- 


dentally involved;  under  such  circum- 
stances it  will  act  as  does  equity,  and  in- 
quire into  and  determine  the  rights,  so  far 
as,  but  no  further  than,  may  be  necessary 
to  the  granting  of  the  relief  sought.  Mor- 
ton V.  Broderiek,  118  Cal.  474;  50  Pac.  644. 
Where  a  subordinate  officer  or  tribunal  re- 
fuses to  perform  a  positive  duty  resulting 
from  his  office,  or  by  some  act  equivalent 
to  a  refusal  manifests  such  an  intention, 
it  is  the  dutj'  of  the  higher  court,  upon 
proper  application,  to  issue  its  mandate 
to  compel  the  performance  of  such  duty, 
provided  there  is  not  open  to  the  party 
aggrieved  a  plain,  speedy,  and  adequate 
remedy  in  the  due  course  of  law.  People 
V.  Sexton,  24  Cal.  78;  Laugenour  v.  Shank- 
lin,  57  Cal.  70.  Mandamus  lies  in  cases 
where  the  remedy  by  appeal  would  be  in- 
adequate. San  Francisco  Gas  etc.  Co.  v. 
Superior  Court,  155  Cal.  30;  17  Ann.  Cas. 
93'3;  99  Pac.  359.  Where  an  appeal,  in  the 
ordinary  course,  would  not  be  decided  for 
a  long  time,  and,  pending  the  appeal,  there 
would  be  no  security  for  the  payment  of 
the  judgment,  and  where  the  result  of  the 
appeal  would  only  be  a  reversal  of  the 
order,  and  not  compel  the  enforcement  of 
the  right,  the  remedy  by  appeal  is  not  an 
adequate  remedy  which  will  preclude  man- 
damus (Holtum  v.  Greif,  144  Cal.  521;  7S 
Pac.  11);  and  where  the  remedy  by  appeal 
is  inadequate,  the  existence  of  such  a  rem- 
edy is  not  an  answer  to  an  application  for 
a  writ  of  mandamus.  Careaga  v.  Fernald, 
66  Cal.  351;  5  Pac.  615;  Estate  of  Herte- 
man,  7"3  Cal.  545;  15  Pac.  121;  and  see 
Merced  Mining  Co.  v.  Fremont,  7  Cal.  130. 
Mandamus  lies  to  compel  a  referee  to  settle 
a  statement  on  motion  for  a  new  trial  in 
an  action  tried  by  him;  upon  the  refusal 
of  the  referee  to  settle  such  statement,  the 
remedy  by  appeal,  if  such  exist,  is  inade- 
quate. Careaga  v.  Fernald,  66  Cal.  351;  5 
Pac.  615.  Where  the  law  affixes  a  right 
to  specific  relief  from  certain  facts,  and 
there  is  no  question  as  to  the  existence  of 
such  facts,  the  court  has  no  discretion  to 
refuse  the  relief;  in  such  case,  the  limit 
of  the  discretionary  power  of  the  court 
has  been  reached,  and  nothing  but  a  clear 
duty  remains;  and  if  the  relief  is  refused, 
and  there  is  no  appeal,  or  other  plain, 
speedy,  or  adequate  remedy,  mandamus 
lies  to  compel  it.  Henslev  v.  Superior 
Court,  111  Cal.  541;  44  Pac.  232. 

Refused  where  other  remedy  exists. 
Mandamus  does  not  lie,  where  a  plain, 
speedy,  and  adequate  remedy  exists  at  law 
(Francisco  v.  Manhattan  Ins.  Co.,  36  Cal. 
283;  Kimball  v.  Union  Iron  Works,  44 
Cal.  173;  13  Am.  Eep.  157;  People  v.  Mc- 
Lane,  62  Cal.  616;  Clark  v.  Minnis,  50  Cal. 
509;  Colnon  v.  Orr,  71  Cal.  43;  11  Pac. 
814;  Aldrich  v.  Superior  Court,  135  Cal. 
12;  66  Pac.  846;  Blakelev  v.  Kingsbury,  6 
Cal.  App.  707;  93  Pac."  129;  Taylor  v, 
Marshall,  12  Cal.  App.  549;  107  Pac.  1012); 
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nor  where  the  petitioners  have,  by  appeal, 
a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law.  People  v.  Su- 
perior Court,  lU  Cal.  466;  46  Pae.  383. 
A  petitioner  for  a  writ  of  mandamus  to 
compel  affirmative  action  must  have  a 
specific,  complete,  and  legal  right,  for 
which  he  has  no  other  specific  and  equally 
adequate  remedy;  the  neglect  of  a  public 
officer  to  discharge  a  public  duty  may 
affect  the  interest  of  every  taxpayer,  but 
such  result  must,  in  ordinary  cases,  be  un- 
certain, and  dependent  upon  contingencies. 
Maxwell  v.  Board  of  Supervisors,  53  Cal. 
3S9.  Mandamus  does  not  lie  against  any 
I)erson  who  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises  any  public  office, 
civil  or  military,  or  any  franchise,  within 
the  state:  a  plain,  speedy,  and  adequate 
remedy  is  provided  by  statute.  People  v. 
Olds,  3  Cal.  167;  58  Am.  Dec.  398.  The 
general  rule,  that  mandamus  does  not  lie 
to  determine  the  title  to  an  office,  applies 
where  there  is  a  plain,  speedy,  and  ade- 
quate remedy  at  law  to  determine  such 
title;  but  where  the  writ  is  sought  to  en- 
force a  specific  duty  enjoined  by  law,  and 
the  remedies  at  law  are  inadequate,  aid 
will  not  be  refused,  merely  because  the 
occupancy  or  incumbency  of  or  the  title 
to  an  office  is  incidentally  involved,  and  in 
such  case  rights  will  be  inquired  into  and 
determined  so  far  as  and  no  further  than 
may  be  necessary  to  the  relief  sought;  and 
the  fact  that  two  distinct  tax  levies  have 
been  made  by  conflicting  boards  of  super- 
visors, and  that  the  inquiry  upon  manda- 
mus to  the  auditor  to  compel  the  entry  of 
one  of  the  levies  incidentally  involves  the 
determination  as  to  which  of  the  conflict- 
ing boards  is  de  facto  in  office,  and  has 
the  better  apparent  legal  right  to  make  the 
tax  levy,  constitutes  no  objection  to  the 
proceeding  in  mandamus  against  the  au- 
ditor. Morton  v.  Broderick,  118  Cal.  474; 
50  Pac.  644. 

Affidavit  or  verification.  The  affidavit 
upon  which  a  writ  of  mandamus  is  issued 
may  be  treated  as  a  complaint,  and  de- 
murred to  accordingly.  McCrary  v.  Beau- 
dry,  67  Cal.  120;  7  Pac.  264.  The  objection 
that  the  petition  for  a  writ  of  mandamus 
is  not  verified,  as  required  by  statute,  is 
too  late,  when  raised  for  the  first  time  on 
appeal;  and  the  affidavit  is  waived  if  the 
parties  go  to  trial  in  the  court  below  with- 
out objection  to  the  lack  of  the  affidavit. 
People  V.  Eeis,  76  Cal.  269;  18  Pac.  309. 

Beneficial  interest,  and.  right  to  writ. 
The  remedy  by  mandamus  lies  only  for  the 
protection  of  the  beneficial  rights  of  the 
petitioner.  People  v.  Latimer,  160  Cal.  716; 
117  Pac.  1051.  "The  party  beneficially  in- 
terested,"' under  this  section,  is  not  a  party 
of  record  in  an  action  or  proceeding  to 
which  the  writ  of  mandamus  is  auxiliary 
or  corrective,  for,  ordinarily,  there  is  no 
such  action   or  proceeding.    Elliott  v.   Su- 


perior Court,  144  Cal.  501;  103  Am.  St.  Rep. 
102;  77  Pac.  1109.  An  executor,  or  the 
trustee  of  an  express  trust,  is  a  party  bene- 
ficially interested,  under  this  section,  and 
he  may  invoke  any  remedy  afforded  by 
the  statute,  in  his  own  name,  without  join- 
ing with  him  those  for  whose  benefit  he  is 
acting,  in  all  cases  where  such  remedy  is 
lawful  and  proper,  and  he  labors  uuder  no 
disability  which  would  not  attach  to  such 
parties.  Tyler  v.  Houghton,  25  Cal.  26. 
That  the  petitioner  for  a  writ  of  mandate 
to  have  a  city  election  called  is  a  qualified 
elector  of  the  municipality,  is  sufficient: 
as  such,  he  is  interested  in  having  the  law 
enforced  (Conn  v.  City  Council,  17  Cal. 
App.  705;  121  Pac.  714) ;  and  it  is  also 
sufficient,  where  the  petitioner  avers  that 
he  is  a  property-owner  and  taxpayer.  Fred- 
erick V.  San  Luis  Obispo,  118  Cal.  391;  50 
Pac.  661.  A  petitioner  for  a  writ  of  man- 
damus to  compel  a  board  of  school  trus- 
tees to  erect  a  schoolhouse  upon  a  certain 
lot,  in  compliance  with  the  instructions  of 
the  electors  as  to  such  location,  such  peti- 
tioner being  a  taxpayer,  and  having  chil- 
dren attending  the  school,  who  would  be 
affected  by  a  change  of  location,  is  enti- 
tled to  the  writ  (Eby  v.  Board  of  School 
Trustees,  87  Cal.  166;  25  Pac.  240);  and 
a  petitioner  for  a  writ  of  mandamus  to 
compel  a  city  council  to  advertise  for  bids 
for  the  lighting  of  the  streets  of  the  city, 
as  required  by  statute,  who,  as  a  taxpa.yer, 
is  beneficially  interested  in  a  compliance 
with  the  statute,  is  entitled  to  the  writ, 
without  showing  actual  pecuniary  damage, 
it  being  presumed  that  a  disregard  of  duty 
will  work  injury.  Santa  Rosa  Lighting  Co. 
V.  Woodward,  119  Cal.  30;  50  Pac.  1025. 
The  beneficial  interest  of  one  taxpaj'er  in 
a  question  of  taxation  is  not  different  in 
kind  or  nature  from  that  of  the  mass  of 
taxpayers,  or  from  that  of  any  other  tax- 
payer, in  the  same  district  or  community. 
ETsy  V.  Board  of  School  Trustees,  87  Cal. 
166;  25  Pac.  240.  A  resident  elector, 
property-owner,  and  taxpayer,  is  not  "a 
party  beneficially  interested"  in  procuring 
a  mandamus  to  compel  the  submission  of 
an  ordinance  to  a  vote  of  the  people,  con- 
firming the  granting  of  a  franchise  by 
harbor  commissioners  to  a  railway  com- 
pany. Webster  v.  Common  Council,  8  Cal. 
App.  480;  97  Pac.  92.  A  petitioner  for  a 
writ  of  mandamus  to  compel  the  governor 
to  appoint  police  commissioners,  such  peti- 
tioner not  being  beneficially  interested,  in 
any  sense  that  distinguishes  him  from  any 
other  citis^en  of  the  state,  is  not  entitled  to 
the  writ  (People  v.  Budd,  5  Cal.  Unrep. 
572;  47  Pac.  594);  nor  is  a  petitioner  for  a 
writ  to  compel  a  superintendent  of  streets 
to  abate  a  nuisance  on  the  sidewalk  of  a 
public  street  of  a  city,  who  is  no  more  in- 
jured therebj^  than  any  other  inhabitant 
(Marini  v.  Graham,  67  Cal.  130;  7  Pac. 
442;   and   see   Hopkins  v.  Western   Pacific 
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R.  R.  Co.,  50  Cal.  190;  Colnon  v.  Orr,  71 
Cal.  43;  11  Pac.  814;  People  v.  Budd,  5 
Cal.  Unrep.  572;  47  Pac.  594);  nor  is  a 
petitioner  for  a  writ  to  compel  the  secre- 
tary of  a  state  insane  asylum  to  allow  him 
to  inspect  a  document  of  record,  in  which 
charges  were  made  against  an  officer  of 
the  asylum,  and  not  being  a  party  bene- 
ficially interested  in  the  matters  set  forth 
therein,  nor  having  alleged  any  interest 
therein  as  a  citizen  (Colnon  v.  Orr,  71  Cal. 
43;  11  Pac.  814);  nor  is  a  petitioner  for  a 
writ  to  compel  the  arrest  of  a  person  for 
unlawfully  using  a  slot-machine  for  a  game 
of  chance,  who  is  not  injured  thereby  in 
any  manner  different  from  the  general 
public.  Fritts  v.  Charles,  145  Cal.  512;  78 
Pac.  1057.  An  application  for  a  writ  of 
mandate  to  have  a  franchise  confirmed  by 
ordinance  is  properly  denied,  where  the 
petitioner  does  not  show  that  he  is  "bene- 
ficially interested":  the  only  party  so  in- 
terested is  the  one  to  whom  the  franchise 
was  granted.  Webster  v.  Common  Council, 
8  Cal.  App.  480;  97  Pac.  92. 

CODE  COMMISSIONEES'  NOTE.  1.  Plain, 
speedy,  and  adequate  remedy.  See  subd.  3  of 
the  note  to  §  1085,  ante.  The  remedy  exists, 
unless  the  party  has  not  only  a  specific  adequate 
legal  remedy,  but  one  competent  to  afford  relief 
upon  the  very  subject-matter  of  his  application. 
Fremont  v.  Crippen,  10  Cal.  211;  70  Am.  Dec. 
711;  Draper  v.  Noteware,  7  Cal.  276.  A  remedy 
by  criminal  prosecution,  or  by  action  on  the  case 
for  neglect  of  duty,  will  not  supersede  that  by 
mandate,  since  it  cannot  compel  a  specific  act  to 
be  done,  and  is  therefore  not  equally  convenient, 
beneficial,  and  effectual.  Fremont  v.  Crippen,  10 
Cal.  211  ;  70  Am.  Dec.  711. 

2.  Party  beneficially  interested.  See  gener- 
ally, note  to  §  367,  ante.  In  an  application  for 
a  writ  of  mandate  to  compel  a  board  of  super- 
visors to  levy  a  tax,  the  county  into  whose 
treasury  the  money  intended  to  be  raised  will 
go,  can  be  the  relator.  People  v.  Board  of  Super- 
visors, 26  Cal.  641.  The  application  must  be 
prosecuted  in  the  name  of  the  real  party  in  in- 
terest ;  and  if  the  name  of  the  people  is  used, 
and  the  people  have  no  interest,  and  the  relator 
alone  is  interested,  the  writ  will  be  denied.  Peo- 
ple V.  Pacheco,  29  Cal.  210.  The  case  of  Linden 
V.  Board  of  Supervisors,  45  Cal.  6,  was  an  appli- 
cation for  a  writ  of  mandamus  to  require  the 
board  of  supervisors  of  Alameda  County  to  call 
an  electiou  for  the  purpose  of  taking  a  vote   of 


the  people  upon  the  question  of  removing  the 
county  seat  from  San  Leandro  to  Oakland.  The 
respondents  objected  that  the  party  applying, 
being  interested  merely  as  a  voter,  in  common 
with  other  citizens,  is  not  beneficially  interested, 
within  the  meaning  of  the  Practice  Act.  The 
court  say:  "The  statute  (Practice  Act,  p.  468) 
provides  that  the  writ  of  mandamus  shall  be 
issued  'on  the  application  of  the  party  bene- 
ficially interested.'  This  necessarily  means,  that, 
in  an  application  made  by  a  private  party,  his 
interest  must  be  of  a  nature  which  is  distinguish- 
able from  that  of  the  mass  of  the  community. 
People  V.  Regents,  4  Mich.  98;  Heffner  v.  Com- 
monwealth, 28  Pa.  St.  R.  108;  Sanger  v.  County 
Commissioners,  25  Me.  R.  29i.  The  party  apply- 
ing here  appears  to  have  no  interest,  beneficial 
or  otherwise,  other  than  such  interest  as  each 
one  of  the  1,451  persons,  besides  himself,  who 
signed  the  petition  to  the  board  of  supervisors, 
may  be  said  to  have.  And  either  of  these  would 
appear  to  have  no  other  or  different  interest, 
beneficial  or  otherwise,  than  each  of  the  4,060 
persons  who  compose  the  voting  population  of 
the  county.  The  interest  of  each  and  all  of 
them  is  only  the  general  interest  that  every  citi- 
zen has  in  the  proper  discharge  of  public  duties 
confided  by  law  to  public  officers.  Obviously, 
this  is  not  such  an  interest  as  would  support  an 
application  by  any  private  citizen  who  may  see 
fit  to  volunteer  to  bring  a  suit  in  behalf  of  the 
public  interests;  otherwise  the  result  might  be 
some  four  thousand  suits,  successively  brought 
to  compel  the  performance  of  the  same  public 
duty  at  the  hands  of  the  board.  [It  was  sug- 
gested at  the  bar,  though  not  averred  in  the 
record,  that  the  attorney-general  of  the  state 
had  refused  to  permit  a  proceeding  of  mandamus 
to  be  instituted  in  the  name  of  the  people. 
Whether  this  be  so  in  point  of  fact,  we  have  no 
means  of  determining;  it  is  hardly  to  be  sup- 
posed that  in  a  case  of  this  apparent  character, 
where  the  board  seem  inclined  to  disobey  the 
injunctions  of  the  statute  in  a  matter  of  impor- 
tant interest,  the  attorney-general  would  deem 
it  his  duty  to  embarrass  the  people  in  the  asser- 
tion of  a  public  right,  by  withholding  his  sanction 
to  the  necessary  proceedings  for  that  purpose.] 
Demurrer  sustained."  [The  matter  inclosed  in 
brackets,  in  the  preceding  quotation,  is  not 
printed  in  the  official  report  of  the  case.]  An 
application  for  a  writ  of  mandate,  properly 
made  in  the  name  of  the  people,  but  not  signed 
by  the  attorney-general,  will  not  be  dismissed 
by  the  supreme  court,  if  the  attorney-general 
unites  in  the  brief  in  support  of  the  application. 
People  V.  Board  of  Supervisors,  36  Cal.  595. 

3.  Form  of  affidavit.  A  petition  for  a  writ  of 
mandate  to  the  controller  is  bad,  if  it  fails  to 
allege  that  there  is  "money  not  otherwise  appro- 
priated by  law,"  out  of  which  the  compensation 
in  question  is  to  be  paid.  Redding  v.  Bell  4 
Cal.  333  ;  Stratton  v.  Green,  45  Cal.  149. 


§  1087.  Writ  may  be  either  alternative  or  peremptory.  Substance.  The 
writ  may  be  either  alternative  or  peremptory.  The  alternative  writ  must 
command  the  party  to  whom  it  is  directed  immediately  after  the  receipt  of 
the  writ,  or  at  some  other  specified  time,  to  do  the  act  required  to  be  per- 
formed, or  to  show  cause  before  the  court  at  a  specified  time  and  place  why 
he  has  not  done  so.  The  peremptory  writ  must  be  in  a  similar  form,  except 
that  the  words  requiring:  the  party  to  show  cause  why  he  has  not  done  as 
commanded  must  be  omitted  and  a  return-day  inserted. 

Post, 


Peremptory    writ,    without    alternative. 
§  1088. 

Alternative  writ.    Supreme  court  rule  26. 
Compelling     clerk    to    enter     names    on    great 
register.    See  Pol.  Code,  §§  1108,    1110. 

Legislation  §  1087.  1.  Enacted  March  11, 
1872  (based  on  Practice  Act,  §  469),  substitut- 
ing (1)  "may"  for  "shall"  after  "writ."  (2) 
"must"  for  "shall"  after  "alternative  writ"'  and 
after  "peremptory  writ,"  and  (3)  "inserted"  for 
"shall  be  inserted." 


2.  Amendment  by  Stats.  1901,  p.  183;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  307,  (1)  sub- 
stituting "command"  for  "state  generally  the  al- 
legation against"  after  "writ  must,"  and  (2) 
omitting  "and  command  such  party"  before  "im 
mediately" ;  the  code  commissioner  saying,  "Ex- 
cuses the  clerk  on  issuing  a  writ  of  mandate  from 
inserting  therein  the  allegations  of  the  petition." 

Peremptory  writ  Issues  when.  A  per- 
emptory writ  of  mandate  issues  where  the 
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bill  of  exceptions  presented,  where  it  is  in 
doubt  as  to  the  right  of  a  party  to  have 
such  bill  or  statement  settled,  and  the 
rights  of  all  parties  will  be  best  subserved 
thereby.  Calkins  v.  Monroe,  17  Cal.  App. 
324;  119  Pac.  680.  Where  the  secretary  of 
state,  without  good  reason,  refuses  to  file 
a  certificate  authorizing  the  creation  of  a 
future  bonded  indebtedness,  a  peremptory 
mandate  will  issue  to  compel  such  filing. 
Merced  etc.  Electric  Co.  v.  Curry,  157  Cal. 
727;  109  Pac.  264. 

Necessity    that    peremptory    writ    conform    to 
alternative  writ.    See  note  Ann.  Cas.  19112D,  671. 


petitioner's  right  is  clear  upon  the  law  and 
the  facts.  Ford  v.  Superior  Court,  17  Cal. 
App.  1;  118  Pac.  96;  Abbott  v.  Superior 
Court,  17  Cal.  App.  13;  118  Pac.  100.  Where 
the  relator,  in  proceedings  to  procure  a 
writ  of  mandamus,  proceeds  by  petition 
and  notice  for  a  peremptory  writ  without 
procuring  an  alternative  writ,  the  court 
may  grant  any  relief  consistent  with  the 
case  made  by  the  petition  and  embraced 
within  the  issues,  although  it  may  be  only 
part  of  the  relief  asked  in  the  prayer  of 
the  petition.  People  v.  Board  of  Super- 
visors, 27  Cal.  655.  A  peremptory  writ 
issues   to   compel   a  trial   court   to   sign   a 

§1088.  If  the  application  be  without  notice,  the  alternative  writ  may- 
issue;  otherwise,  the  peremptory.  Notice  and  default.  When  the  applica- 
tion to  the  court  is  made  without  notice  to  the  adverse  party,  and  the  writ 
is  allowed,  the  alternative  must  be  first  issued;  but  if  the  application  is 
upon  due  notice  and  the  writ  is  allowed,  the  peremptory  may  be  issued  in 
the  first  instance.  With  the  alternative  writ  and  also  with  any  notice  of 
an  intention  to  apply  for  the  writ,  there  must  be  served  on  each  person 
against  whom  the  writ  is  sought  a  copy  of  the  petition.  The  notice  of  the 
application,  when  given,  must  be  at  least  ten  days.  The  writ  cannot  be 
granted  by  default.  The  case  must  be  heard  by  the  court,  whether  the 
adverse  party  appears  or  not. 


Proof    of    service    on    public    body, 
court  rule   26. 


Supreme 


Legislation  §  1088.  1.  Enacted  March  11, 
187»  (based  on  Practice  Act,  §  470),  (1)  sub- 
stituting "must"  for  "shall"  after  the  words 
"alternative,"  "given,"  and  "case,"  and  (2) 
"cannot"    for    "shall    not." 

2.  Amendment  by  Stats.  1901,  p.  184;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907.  p.  308,  (1)  sub- 
stituting "is"  for  "be"  in  both  instances,  and 
(2)  inserting  the  sentence  beginning  "'With  the 
alternative  writ"  and  ending  "copy  of  the  peti- 
tion" ;  the  code  commissioner  saying,  "Requires 
a  copy  of  the  petition  for  a  writ  of  mandate  to 
be  served  with  the  alternative  writ,  or  with  the 
notice  of  application  for  the  peremptory  writ. 
This  codifies  what  is  the  present  practice,  and 
makes  it  uniform  instead  of  confining  it  to  such 
superior  courts  as  have  embodied  it  in  their 
rules." 

Default.  In  a  hearing  had  upon  a  veri- 
fied petition  for  a  writ  of  mandamus, 
where  the  defendant  failed  to  answer,  the 
truth  of  all  the  facts  alleged  is  conceded, 
and  they  do  not  need  to  be  otherwise 
proved;  and  where  the  court,  in  such  case, 
heard  the  cause  upon  the  complaint,  and 
made     and     filed    findings    in    accordance 


therewith,  the  judgment  entered  thereupon 
is  not  contrary  to  law,  nor  void  as  being 
a  judgment  by  default.  Pereria  v.  Wallace, 
129  Cal.  397;  62  Pac.  61.  The  allegations 
of  a  petition  for  a  writ  of  mandamus  are 
not  taken  as  true  upon  the  default  of  the 
defendant;  and  it  being  the  duty  of  the 
court  to  hear  the  cause,  its  judgment  deny- 
ing the  writ  must  be  affirmed  upon  appeal, 
where  there  is  no  showing  of  record  that 
it  erred.  Jackson  School  District  v.  Cul- 
bert,  134  Cal.  508;  66  Pac.  741.  A  hearing 
and  determination  of  the  pleadings  on  an 
application  for  a  writ  of  mandamus,  where 
the  answer  to  the  application  presents  no 
issues  of  fact,  and  raises  only  issues  of 
law,  is  suflScient,  under  the  provision  of 
this  section,  that  the  writ  cannot  be 
granted  by  default.  Hayward  v.  Pimental, 
107  Cal.  386;  40  Pac.  545. 

OODE  COMMISSIONERS'  NOTE.  If  the  ap- 
plication be  upon  notice,  the  court  may,  in  its 
discretion,  issue  either  an  alternative  or  per- 
emptory writ  in  the  first  instance.  People  v. 
Turner,  1  Cal.  143  ;  52  Am.  Dec.  295. 


§  1089.  The  adverse  party  may  answer  under  oath.  On  the  return  of 
the  alternative,  or  the  day  on  which  the  application  for  the  writ  is  noticed, 
the  party  on  whom  the  writ  or  notice  has  been  served  may  answer  the  peti- 
tion under  oath,  in  the  same  manner  as  an  answer  to  a  complaint  in  a  civil 
action. 


Answer.    Ante,  §  437. 

Legislation  §  1089.  1.  Enacted  March  11, 
1873  (based  on  Practice  Act,  §  471),  (1)  sub- 
stituting "for"  for  "of"  after  "application,"  (2) 
omitting  "or  such  further  day  as  the  court  may 


allow"     after     "noticed,"     and     (3)     substituting 
"has"  for  "shall  have"  before  "served." 

2.  Amendment    by    Stats.    1901,    p.    184;    un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  308,   (1)  sub- 
stituting  "answer  the  petition"   for  "show  cause 


§§  1090, 1091 
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by,"  and  (2)  omitting  "made"  after  "oath";  the 
code  commissioner  saying,  "The  form  but  not  the 
substance  of  the  section  has  been  changed,  and 
the  sense  made  clearer  thereby." 

Pleadings.  Where  the  allegations  of  an 
application  for  a  writ  of  mandate  are  sufn- 
ciently  specific  and  certain,  a  demurrer 
thereto  will  be  overruled.  People  v.  Butler, 
20  Cal.  App.  379;  129  Pac.  600.  A  denial, 
upon  information  and  belief,  in  response  to 
an  application  for  a  writ  of  mandamus  to 
compel  the  issuing  of  a  warrant  in  pay- 
ment of  an  allowed  claim,  that  any  indebt- 
edness existed  in  favor  of  the  applicant,  is 
a  denial  of  a  conclusion  of  law,  and  is 
therefore  insuflScient  to  tender  an  issue 
(McConoughey  v.  Jackson,  101  Cal.  265; 
40  Am.  St.  Rep.  53;  35  Pac.  863);  as  is  also 
an  answer  to  a  petition  for  a  writ  to  com- 
pel a  defendant,  as  treasurer  of  an  irriga- 
tion district,  to  pay  interest  coupons  of 
bonds  of  the  district,  which  answer  denies 
knowledge  or  information  sufficient  to 
form  a  belief  whether  the  coupons  were 
ever  signed  by  the  secretary.  Hewel  v. 
Hogin,  3  Cal.  App.  248;  84  Pac.  1002.  In 
a  proceeding  against  a  board  of  supervi- 
sors, in  its  corporate  capacity,  to  procure  a 
writ  of  mandamus,  the  answer  of  one  or 
more  than  one  of  the  members  of  such 
board,  in  his  own  or  their  own  name  or 
names,  whether  as  a  member  of  such  board 
or  otherwise,  cannot  be  regarded  as  the 
answer  of  the  board,  and,  on  motion,  will 
be  stricken  from  the  files  of  the  court. 
People  V.  Board  of  Supervisors,  27  Cal. 
655.  An  answer  of  part  of  a  board  of 
supervisors,  in  proceedings  of  mandamus, 
which  does  not  deny,  nor  confess  and 
avoid,  any  fact  alleged  in  the  petition,  but 
attempts  to  raise  issues  between  them- 
selves and  the  remaining  members  of  the 


board,  respecting  certain  facts  alleged  in 
the  answer  of  the  board,  amounts  to  no 
more  than  would  their  default,  and  such 
issues,  as  alleged  in  such  answer,  cannot 
be  tried  in  proceedings  for  mandamus. 
People  V.  Board  of  Supervisors,  27  Cal.  655. 

Supplemental  answer.  A  motion  to  file 
a  supplemental  answer,  upon  an  applica- 
tion for  a  writ  of  mandamus,  setting  up 
new  and  material  facts  occurring  subse- 
quently to  the  commencement  of  the  pro- 
ceeding, where  there  wae  no  unreasonable 
delay  in  making  such  motion,  should  be 
granted,  and  it  is  an  abuse  of  discretion 
to  refuse  it.   Grady  v.  Bramlet,  59  Cal.  105. 

Defense  of  statute  of  limitations.  The 
defense  of  the  statute  of  limitations  is  a 
privilege  personal  to  the  debtor,  and  a  mu- 
nicipal corporation  may  waive  or  avail 
itself  of  such  defense  in  any  legal  proceed- 
ing. Hewel  V.  Hogin,  3  Cal.  App.  248;  84 
Pac.  1002. 

CODE  COMMISSIONEBS'  NOTE.  In  a  pro- 
ceeding against  a  board  of  supervisors,  in  its 
corporate  capacity,  to  procure  a  writ  of  man- 
date, the  answer  should  be,  in  form,  the  answer 
of  the  board  in  its  aggregate  capacity:  the  an- 
swer of  one,  or  more  than  one,  of  the  super- 
visors, in  his  or  their  own  name  or  names, 
whether  as  supervisors  or  otherwise,  cannot  be 
regarded  as  the  answer  of  the  board,  and,  on 
motion,  will  be  stricken  put.  People  v.  Board  of 
Supervisors,  27  Cal.  665.  A  motion  for  judg- 
ment on  the  pleadings  is  equivalent  to  a  de- 
murrer to  the  answer,  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  defense 
to  the  action.  Objections  which  are  required  to 
be  taken  by  special  demurrer,  or  by  motion  to 
strike  out,  will  be  disregarded  on  such  motion. 
People  V.  Supervisors,  27  Cal.  665.  In  pro- 
ceedings by  mandate  against  a  county  treasurer, 
to  compel  him  to  pay  a  warrant  drawn  upon 
him  by  the  auditor,  the  treasurer  may  show  in 
defense  that  the  warrant  is  founded  upon  a  de- 
mand not  legally  chargeable  against  the  county. 
Keller  v.  Hyde,  20  Cal.  594;  Connor  v.  Morris, 
23  Cal.  451. 


§  1090.  If  an  essential  question  of  fact  is  raised,  the  court  may  order 
a  jury  trial.  If  an  answer  be  made,  which  raises  a  question  as  to  a  matter 
of  fact  essential  to  the  determination  of  tlie  motion,  and  affecting  the 
substantial  rights  of  the  parties,  and  upon  the  supposed  truth  of  the  allega- 
tion of  which  the  application  for  the  writ  is  based,  the  court  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury,  and  postpone  the 
argument  until  such  trial  can  be  had,  and  the  verdict  certified  to  the  court. 
The  question  to  be  tried  must  be  distinctly  stated  in  the  order  for  trial,  and 
the  county  must  be  designated  in  which  the  same  shall  be  had.  The  order 
may  also  direct  the  jury  to  assess  any  damages  which  the  applicant  may 
have  sustained,  in  case  they  find  for  him. 

defendant,  and  it  is  not  an  abuse  of  dis- 
cretion to  refuse  to  allow  disputed  ques- 
tions of  fact  to  be  so  tried.  Hewel  v. 
Hogin,  3  Cal.  App.  248;  84  Pac.  1002. 

CODE  COMMISSIONERS'  NOTE.  Calaveras 
County  V.  Brockway,  30  Cal.  325;  People  v. 
Judge,  9  Cal.  19;  People  v.  Harris,  9  Cal.  571. 


Legislation  §  1090.  Enacted  March   11,    1873 

(based     on     Practice  Act,     §     472),     substituting 

"must"     for     "shall"  after     "tried"     and     after 
"county." 

Eight  to  trial  by  jury.  The  trial  by 
jury  of  the  issues  raised  in  mandamus  pro- 
ceedings is   not   an   absolute   right   of   the 


§  1091.     The  applicant  may  demur  to  the  answer,  or  countervail  it  by 
proof.     On  the  trial,  the  applicant  is  not  precluded  by  the  answer  from  any 
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valid  objection  to  its  sufficiency,  and  may  countervail  it  by  proof  either  in 
direct  denial  or  by  way  of  avoidance. 

Legislation  8  1091.      Enacted  March   11,    1872 


(based  on  Practice  Act,  §  473),  substituting  (1) 
"is"  for  "shall  not  be,"  and  (2)  "from"  for  "of" 
after  "answer." 

General  demurrer  to  answer,  what 
amounts  to.  A  motion  to  strike  out  the 
answer  to  a  petition  for  a  ■writ  of  manda- 
mus, as  immaterial,  is  equivalent  to  a  gen- 
eral demurrer:  the  effect  of  a  demurrer  is 
to  admit  the  matters  stated  in  the  answer. 
Middleton  v.  Low,  30  Cal.  596.  A  motion 
by  the  applicant  for  a  writ  of  mandamus, 
that  the  writ  issue  notwithstanding  the 
matters  alleged  in  the  defendant's  answer, 
amounts  to  a  general  demurrer  to  the  an- 
swer: it  necessarily  assumes  that  the  mat- 
ters set  up  in  the  answer,  though  true  in 
point  of  fact,  do  not,  in  law,  amount  to  a 
defense  against  the  application  for  the 
writ.  Ward  v.  Flood,  48  Cal.  36;  17  Am. 
Kep.  405;  People  v.  Johnson,  95  Cal.  471; 


31  Pac.  611;  McGowan  v.  Ford,  107  Cal. 
177;40Pac.  231. 

Sufficiency  of  answer  to  support  judg- 
ment. Where  the  affirmative  alle<.'ations 
of  the  sworn  answer  present  matters  ma- 
terial to  the  issue,  and  are  not  contro- 
verted, either  by  pleading  or  proof,  they 
are  sufficient  to  support  the  judgment, 
although  no  evidence  is  taken  to  support 
them.  Fox  v.  Workman,  6  Cal.  App.  633; 
92  Pac.  742. 

Judgment  on  pleadings  reversed  when. 
Where  no  valid  objection  was  made  to  the 
sufficiency  of  affirmative  matter  in  the  an- 
swer to  an  application  for  a  writ  of  man- 
damus, nor  was  such  matter  countervailed 
by  proof,  judgment  had  upon  the  motion 
of  the  plaintiff  upon  the  pleadings  will  be 
reversed.  McClatchy  v.  Matthews,  135  Cal. 
274;  67  Pac.  134. 


§ 


1082.     Motion  for  new  trial,  where  made.     The  motion  for  new  trial 
must  be  made  in  the  court  in  which  the  issue  of  fact  is  tried. 

of  fact  are  referred  to  the  superior  court, 
a  motion  for  a  new  trial  must  be  made  in 
the  supreme  court.  People  v.  HoUoway,  41 
Cal.  409;  but  see  In  re  Philbrook,  lOS"  Cal. 
14;  40  Pac.  1061. 


CODE    COMMISSIONERS'    NOTE.     The    rule 
was  otherwise  under  the  old  Practice  Act. 


Legislation  §  1092.  Enacted  March  11,  1872; 
based  on  the  second  sentence  of  Practice  Act, 
§  474,  which  read:  "Tlie  motion  for  a  new  trial 
may,  upon  reasonable  notice,  be  brought  on  before 
the  judge  of  the  court  in  which  the  cause  was 
tried,  either  in  term  or  vacation." 

Motion  for,  in  superior  court.  Where  an 
application  for  a  writ  of  mandamus  is 
made  in  the  supreme  court,  and  questions 

§  1093.  The  clerk  must  transmit  the  verdict  to  the  court  where  the 
motion  is  pending,  after  which  the  hearing  shall  be  had  on  motion.  If  no 
notice  of  a  motion  for  a  new  trial  be  given,  or  if  given,  the  motion  be  denied, 
the  clerk,  within  five  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  application  for  the  writ  is 
pending,  a  certified  copy  of  the  verdict  attached  to  the  order  of  trial ;  after 
which  either  party  may  bring  on  the  argument  of  the  application,  upon 
reasonable  notice  to  the  adverse  party. 


Legislation  §  1093.  Enacted  March  11.  1872 
(based  on  Practice  Act,  §  475),  (1)  inserting 
(a)    "of  a   motion"    after   "notice,"   and    (b)    "the 


motion"  after  "given";  (2)  omitting  "the"  be- 
fore "rendition";  and  (3)  substituting  "must" 
for  "shall." 


§  1094.  Hearings  by  court.  If  no  answer  be  made,  the  ease  must  be 
heard  on  the  papers  of  the  applicant.  If  the  answer  raises  only  questions 
of  law,  or  puts  in  issue  immaterial  statements,  not  affecting  the  substantial 
rights  of  the  parties,  the  court  must  proceed  to  hear  or  fix  a  day  for  hearing 
the  argument  of  the  case. 

(1)    "must"  was  substituted  for   "shall"   in  both 
instances,  and  (2)  "1088"  for  "472." 

2.     Amended  by  Code  Amdts.  1873-74,  p.  34.5. 

Petition  deemed  true  when.  Where  no 
answer  is  filed  to  a  petition  for  a  writ  of 
mandamus,  the  truth  of  all  the  facts 
alleged  in  such  petition  is  conceded,  and 
such  facts  do  not  need  to  be  otherwise 
proved.  Pereria  v.  Wallace,  129  Cal.  397; 
62  Pac.  61.  In  disposing  of  a  petition  for 
a  writ  of  mandate,  the  appellate  court  will 


r.<=sislation  §  1094.  1.  Enacted  March  11, 
1872;  based  on  Practice  Act,  §  476,  which  read: 
"If  no  answer  be  made,  the  case  shall  be  heard 
on  the  p.-ipers  of  the  applicant.  If  an  answer  be 
made  which  does  not  raise  a  question  such  as  is 
mentioned  in  section  472,  but  only  such  mattfrs 
as  may  be  explained  or  avoided  by  a  reply,  the 
court  may,  in  its  discretion,  grant  time  for  re- 
plying. If  the  answer,  or  answer  and  reply, 
raise  only  questions  of  law,  or  put  in  issae  im- 
material statements,  not  affecting  the  substantial 
rights  of  the  parties,  the  court  shall  proceed  to 
hear,  or  fix  a  day  for  hearing  the  argument  of 
the  case."  When  §  1094  was  enacted  in  1872, 
2  Fair. — 79 
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assume  that  the  facts  stated,  if  not  con- 
tested, are  true.  Moore  v.  Conley,  163  Cal. 
609;  126Pae.  492. 

Effect  of  defendant's  absence  at  hear- 
ing. This  section  contemplates  that  there 
may  be  a  hearing  and  a  submission  of  the 
cause  on  the  pleadings  of  the  parties  in  a 
proceeding  for  mandamus,  as  well  as  in 
any  other  proceeding;  and  the  court  can- 
not be  divested  of  the  power  to  complete 
the  hearing  of  a  petition  for  a  writ  of 
mandamus  by  reason  of  the  defendant's 
absenting  himself  on  the  day  to  which  sucli 
hearing  had  been  regularly  continued. 
Hay  ward  v.  Pimental,  107  Cal.  386;  40  Pac. 
545. 

Hearing  on  evidence  presented  in  lower 
court.  On  mandamus,  the  hearing  will  bs 
had  upon  the  same  evidence  that  was  pre- 
sented to  the  inferior  court,  officer,  or 
tribunal.  Inglin  v.  Hoppin,  156  Cal.  483; 
105  Pac.  582.  Where  the  jurisdiction  of 
the  superior  court  to  try  a  cause  or  hear 
an  appeal  depends  uiJon  the  existence  of 
certain  facts,  and  that  court  has,  upon 
evidence  consisting  either  of  affidavits  or 
of  the  record,  made  its  determination  as  to 
the  facts,  although  erroneously,  yet  the  su- 
preme court  cannot,  in  mandamus  proceed- 
ings, go  behind  this  determination,  and 
itself  consider  from  the  evidence  whether 
or  not  jurisdiction  existed.  Cahill  v.  Su- 
perior Court,  145  Cal.  42;  78  Pac.  467. 
Where  a  question  of  fact  upon  issues 
joined  arises  in  a  proceeding  by  mandamus 
commenced  in  the  supreme  court,  the  mat- 
ter will  be  referred  to  the  superior  court 
to  try  and  determine  the  special  fact  in 
issue  and  return  the  finding  to  the  su- 
preme court.    Calaveras  County  v.  Brock- 


way,  30  Cal.  325;  People  v.  Board  of 
Supervisors,  45  Cal.  395. 

Statute  of  limitations  waived  when. 
The  defense  of  the  statute  of  limitations 
must  be  deemed  waived,  when  not  set  up 
in  the  answer  on  the  hearing  of  the  return 
to  a  writ  of  mandamus  to  compel  the  pay- 
ment of  legal  obligations.  Hewel  v.  Hogin, 
3  Cal.  Ai)p.  248;  84  Pac.  1002. 

Title  to  oflace.  The  rule  that  title  to 
office  cannot  be  incidentally  determined  in 
mandamus  is  not  jurisdictional,  but  is  one 
merely  of  procedure,  and  its  application 
to  a  particular  case  involves  only  the  exer- 
cise of  sound  legal  discretion.  McKannay 
v.  Horton,  151  Cal.  711;  13  L.  R.  A.  (N.  S.) 
661;  91  Pac.  598.  In  mandamus  proceed- 
ings to  compel  one  public  officer  to  audit 
and  approve  the  petitioner's  demand  for 
the  salary  of  another  office  not  claimed  by 
the  respondent,  the  court  has  power  to  de- 
termine the  truth  of  an  allegation  by  the 
petitioner  that  he  is  the  de  jure  officer: 
such  action  is  not  one  between  rival  claim- 
ants. Bannerman  v.  Boyle,  160  Cal.  197; 
116  Pac.  732.  It  may  be  incidentally  de- 
termined on  the  hearing  of  a  writ  of  man- 
date, who  is  the  de  facto  mayor  of  a  mu- 
nicipality, where  two  persons  are  acting  as 
such,  simultaneoush^,  each  under  a  claim 
of  right.  McKannav  v.  Horton,  151  Cal. 
711;  13  L.  E.  A.  (N.  S.)  661;  91  Pac.  598. 

Discharge  from  office.  In  mandamus 
proceedings  to  compel  the  payment  of  a 
salary  on  a  monthly  contract  of  employ- 
ment by  a  board  of  education,  the  question 
of  discharge  without  cause  may  properly 
be  determined  bv  the  trial  court.  Ross  v. 
Board  of  Education,  18  Cal.  App.  222;  122 
Pac.  967. 


§  1095.  Recovery  of  damages  by  applicant.  When  state,  etc.,  is  respond- 
ent. If  judgment  be  given  for  the  applicant,  he  may  recover  the  damages 
which  he  has  sustained,  as  found  by  the  jury,  or  as  may  be  determined  by 
the  court  or  referee,  upon  a  reference  to  be  ordered,  together  with  costs ; 
and  for  such  damages  and  costs  an  execution  may  issue ;  and  a  peremptory 
mandate  must  also  be  awarded  without  delay;  provided,  however,  that  in 
all  cases  where  the  respondent  is  a  state,  county  or  municipal  officer,  all 
damages  and  costs,  or  either,  which  may  be  recovered  or  awarded,  shall  be 
recovered  and  awarded  against  the  state,  county  or  municipal  corporation 
represented  by  such  officer  and  not  against  such  officer  so  appearing  in  said 
proceeding,  and  the  same  shall  be  a  proper  claim  against  the  state,  or 
county,  or  municipal  corporation  for  which  .such  officer  shall  have  appeared, 
and  shall  be  paid  as  other  claims  against  the  state,  county  or  municipality 
are  paid;  but  in  all  such  cases,  the  court  shall  first  determine  that  the 
officer  appeared  and  made  defense  in  such  proceeding  in  good  faith. 

the   proviso  at   the   end  of  the  original   code   sec- 
tion. 

Application  of  section.  This  section  ap- 
plies to  original  proceedings  in  mandamus, 
whether  begun  in  the  superior  court,  in 
the   supreme  court,   or   in   a  district  court 


Costs.    Ante,  §§  1021   et  seq. 

Legislation  §  1095.  1.  Enacted  March  11, 
1872,  being  a  sul)stantial  re-enactment  of  §  477 
of  the  Practice  Act,  the  section  then  consisting 
of  the  three  clauses  of  the  present  amendment, 
preceding  the   proviso. 

a.  Amended   by   Stats.    1913,   p.   359,    adding 
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of  appeal.  Gould  v.  Moss,  158  Cal.  548; 
111  Pae.  925. 

Phraseology  of  judgment.  The  judg- 
meut  of  the  superior  court  in  mandamus 
proceedings  to  compel  the  supervisors  of  a 
county  to  "allow  and  pay"  a  judgment  re- 
covered against  the  county,  should  order 
the  board  to  "allow"'  the  judgment:  the 
treasurer  "pays"  the  demand,  when  "al- 
lowed" by  the  board.  Johnson  v.  Board  of 
Supervisors,  65  Cal.  481;  4  Pac.  463. 

Given  when.  Where  the  answer  to  an 
alternative  writ  of  mandamus  states  sev- 
eral facts  as  defenses  to  the  action,  judg- 
ment should  not  be  given  until  all  the 
issues  have  been  disposed  of.  Gregg  v. 
Pcmberton,  53  Cal.  251. 

Personal  judgment  against  public  officer. 
Where  the  court,  in  mandamus  proceedings 
against  a  county  auditor,  requiring  him 
to  issue  a  warrant  for  the  amount  of  a 
claim  allowed  by  the  board  of  supervisors, 
stated,  in  its  conclusions  of  law,  "that  the 
said  plaintiff  is  entitled  to  have  his  claim 
allowed  by  the  defendant  for  the  said 
sum,"  the  clerk  cannot  enter  a  personal 
judgment  against  the  auditor  for  the 
amount  found  due.  Sweeny  v.  Maynard, 
52  Cal.  468.  A  district  attorney,  having 
title  to  oflBce,  but  not  in  possession,  is  not 
bound  by  a  judgment  in  mandamus  against 
a  board  of  supervisors,  to  which  he  was 
not  a  party,  requiring  the  board  to  allow 
the  salary  of  another,  without  title,  but  in 
possession.   People  v.  Smyth,  28  Cal.  21. 

Costs.  In  mandamus,  the  prevailing 
party  is  entitled  to  recover  his  costs  of 
the  unsuccessful  one  (Power  v.  May,  123 
Cal.  147;  55  Pac.  796);  but  they  are  not 
recoverable     unless     awarded.      Gould     v. 


Moss,  158  Cal.  548;  111 'Pac.  923.  Upon 
mandamus  granted  against  a  county  treas- 
urer to  compel  the  payment  out  of  the 
hospital  fund  collected  from  the  state,  of 
a  warrant  drawn  upon  the  same  for  the 
commissions  allowed  by  the  board  of  super- 
visors for  such  collections,  the  costs  of 
the  mandamus  proceedings  are  properly 
chargeable  against  the  defendant  person- 
ally. Power  V.  May,  123  Cal.  147;  55  Pac. 
796. 

Appeal.  An  appeal  by  a  board  of  su- 
pervisors from  a  judgment  in  a  mandamus 
proceeding  will  be  dismissed  upon  motion, 
where,  after  the  judgment,  and  before  the 
taking  of  the  appeal,  the  board  voluntarily 
complied  with  the  mandate  of  the  trial 
court.  San  Diego  School  Dist.  v.  Board  of 
Supervisors,  97  Cal.  438;  32  Pac.  517; 
Board  of  Education  v.  Common  Council, 
128  Cal.  369;  60  Pac.  976;  Moore  v.  Mor- 
rison, 130  Cal.  80;  62  Pac.  268.  The  de- 
termination of  a  board  of  supervisors,  that 
certain  lauds  in  a  reclamation  district  are 
not  capable  of  independent  reclamation, 
will  not  be  interfered  with  in  mandamus 
proceedings,  when  the  evidence  respecting 
that  question  is  conflicting.  Inglin  v. 
Snider,  163  Cal.  747;  127  Pac.  60.  Where 
the  writ  of  mandamus  has  been  granted 
by  default,  the  judgment  will  be  reversed. 
People  V.  Central  Pacific  R.  E.  Co.,  62  Cal. 
506;  Hayward  v.  Pimental,  107  Cal.  386; 
40  Pac.  545. 

CODE  COMMISSIONEES'  NOTE.  The  rules 
of  the  Civil  Practice  Act  apply  to  pleadiiiijs  and 
proceedings  in  mandate  ;  and  the  court  may  grant 
any  relief  consistent  with  the  case  made  by  the 
petition,  and  embraced  within  the  issue,  although 
it  may  be  part  only  of  the  relief  demanded  in 
the  petition.  People  v.  Board  of  Supervisors,  27 
Cal.  665. 


§  1086.  Service  of  the  writ.  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action,  except  when  otherwise  expressly  directed 
by  order  of  the  court.  Service  upon  a  majority  of  the  members  of  any 
board  or  body,  is  service  upon  the  board  or  body,  whether  at  the  time  of  the 
service  the  board  or  body  was  in  session  or  not. 


Service  of  summons.    Ante,  §§410  et  seq. 

Legislation  §  1006.  Enacted  March  11,  1873; 
based  on  Practice  Act,  §  478,  which  read:  "The 
writ  shall  be  served  in  the  same  manner  as  a 
summons  in  a  civil  action,  except  when  other- 
wise e.xpressly  directed  by  order  uf  the  court." 

Failure  to  serve  writ,  effect  of.  The 
failure  to  serve  a  copy  of  the  petition  and 
writ  upon  the  opposite  party,  as  required 
by    the    rules    of    the    supreme    court,    is 


ground  for  dismissing  the  petition  for  the 
writ  of  mandamus,  if  no  offer  is  made  to 
comply  with  the  rules.  Coffey  v.  Grand 
Council,  87  Cal.  367;  25  Pac.  547;  and  see 
Havemcyer  v.  Superior  Court,  84  Cal.  327; 
18  Am.  St.  Rep.  192;  10  L.  R.  A.  627;  24 
Pac.  121. 

CODE  COMMISSIONERS'  NOTE.  For  man- 
ner of  serving  summons,  see  §§  410,  411  412, 
413,  415,  auto. 


§  1097.  Penalty  for  disobedience  to  the  writ.  When  a  peremptory  man- 
date has  been  issued  and  directed  to  any  inferior  tribunal,  corporation, 
board,  or  person,  if  it  appear  to  the  court  that  any  member  of  such  tribunal, 
corporation,  or  board,  or  such  person  upon  whom  the  writ  has  been  per- 
sonally served,  has,  without  just  excuse,  refused  or  neglected  to  obey  the 
same,  the  court  may,  upon  motion,  impose  a  fine  not  exceeding  one  thousand 
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dollars.  In  case  of  persistence  in  a  refusal  of  obedience,  the  court  may 
order  the  party  to  be  imprisoned  until  the  writ  is  obeyed,  and  may  make 
any  orders  necessary  and  proper  for  the  complete  enforcement  of  the  writ. 


Contempt,   generally.    Pest,  §§  1209  et  seq. 

Legislation  §  1097.  1.  Enacted  March  11, 
1873  (based  on  Practice  Act,  §  479).  (1)  sub- 
stituting (a)  "make"  for  "take"  before  "any 
orders,"  and  (b)  "must"  for  "shall,"  and  (2) 
omitting  the  final  sentence,  reading,  "Such  judge 
or  officer  for  his  willful  disobedience  shall  also 
be  deemed  guiltv  of  a  misdemeanor  in  office." 

2.   Amended  "by  Code  Amdts.  1873-74,  p.  345, 

(1)  substituting    "until   the    writ    is    obeyed"    for 
for   a   period  not   exceeding  three   months";    and 

(2)  omitting   the   final   sentence,    reading,    "If    a 


fine  be  imposed  upon  a  judge  or  officer  who 
draws  a  salary  from  the  state  or  county,  a  cer- 
tified copy  of  the  order  must  be  forwarded  to 
the  controller,  or  county  treasurer,  as  the  case 
may  be,  and  the  amount  thereof  may  be  retained 
from  the  salary  of  such  judge  or  officer." 

Disobedience  of  mandamus  as  contempt.  See 
note  16  L.  R.  A.   (N.  S.)   1064. 

CODE  COMMISSIONERS'  NOTE.  For  rules 
of  practice  and  appeals,  see  §§  1109,  1110,  post. 
For  costs,  see  §§  1022,  1024,  ante. 


CHAPTER  HI. 

WEIT  OF  PEOHIBITION, 


1102.  Prohibition  defined. 

1103.  Where  and  when  writ  issued. 

1104.  Writ   must  be   either   alternative   or  per- 


emptory.     Form  of. 
§  1105.     Certain     provisions     of      the     preceding 
chapter  applicable. 


§  1102.  Prohibition  defined.  The  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate.  It  arrests  the  proceedings  ot  any  tribunal,  corpora- 
tion, board,  or  person,  whether  exercising  functions  judicial  or  ministerial, 
when  such  proceedings  are  without,  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person 

Mandate.    Ante,  §§  1084  et  seq. 


Legislation  §  1102.  1.  Enacted  March  11, 
1873. 

3.  Amended  by  Stats.  1881,  p._  20,  inserting 
"whether  exercising  functions  judicial  or  ministe- 
rial." 

Construction  of  section.  The  writ  of 
prohibition  mentioned  in  the  constitution 
is  the  writ  of  prohibition  as  known  to  the 
common  law.  Maurer  v.  Mitchell,  53  Cal. 
289.  This  section  has  not  extended  the 
office  of  the  writ  of  prohibition  (Beaulieu 
Vineyard  v.  Superior  Court,  6  Cal.  App. 
242;  91  Pac.  1015):  the  legislature  cannot 
enlarcre  or  extend  the  office  of  the  writ 
of  prohibition  so  as  to  include  ministerial 
functions.  Camron  v.  Kenfield,  57  Cal.  550; 
Farmers'  Co-operative  Union  v.  Thresher, 
62  Cal.  407;  Hobart  v.  Tillson,  66  Cal.  210; 
5  Pac.  S3. 

Nature  and  purpose  of  writ.  At  com- 
mon law,  the  writ  of  prohibition  was  is- 
sued on  the  suggestion  that  the  cause 
originally,  or  some  collateral  matter  aris- 
ing therein,  did  not  belong  to  the  inferior 
jurisdiction,  but  to  the  cognizance  of  some 
other  court;  it  was  an  original  remedial 
writ,  provided  as  a  remedy  for  encroach- 
ment of  jurisdiction,  and  its  office  was  to 
restrain  subordinate  courts  and  inferior 
judicial  tribunals  from  exercising  their 
jurisdiction.  Maurer  v.  Mitchell,  53  Cal. 
289;  and  see  Spring  Valley  Water  Works 
V.  San  Francisco,  52  Cal.  Ill;  Camron  v. 
Kenfield,  57  Cal.  550.  The  writ  is  an  ex- 
traordinary legal  remedy,  and  should  not 
be  made  the  instrument  of  injustice,  or 
oppression,  or  reckless  waste  of  property, 
which    it    should    conserve    and    protect. 


First  Nat.  Bank  v.  Superior  Court,  12  Cal. 
App.  335;  107  Pac.  322.  The  operation  of 
the  writ  is  preventive,  rather  than  reme- 
dial. Havemeyer  v.  Superior  Court,  84  Cal. 
327;  18  Am.  St.  Rep.  192;  10  L.  R.  A.  627; 
24  Pac.  121.  It  cannot  be  made  to  sub- 
serve the  purpose  of  a  writ  of  error. 
Hogan  v.  Superior  Court,  16  Cal.  App.  783; 
117  Pac.  947;  Conlan  v.  Superior  Court, 
12  Cal.  App.  420;  107  Pac.  577.  Where 
the  proceeding  in  the  lower  court  has 
ended,  and  the  court  has  nothing  further 
to  do  in  pursuance  of  or  to  complete  its 
order,  or  where  it  has  dismissed  the  pro- 
ceeding, prohibition  is  not  the  remedj^;  but 
where  anything  remains  to  be  done  by  the 
court,  prohibition  not  only  prevents  what 
remains  to  be  done,  but  also  gives  com- 
plete relief  by  undoing  what  has  been 
done.  Havemeyer  v.  Superior  Court,  84 
Cal.  327;  18  Am.  St.  Rep.  192;  10  L.  R.  A. 
627;  24  Pac.  121. 

Prohibition  and  mandate,  compared. 
Prohibition  is  essentially  jurisdictional, 
and  therefore  judicial;  mandamus  is  purely 
ministerial;  and  when  the  code  declares 
that  prohibition  is  the  counterpart  of  man- 
damus, the  declaration  cannot  be  true  in 
its  broadest  sense,  and  to  that  extent  it 
is  misleading;  the  two  writs  are  the  coun- 
terpart of  each  other,  to  the  extent  that 
one  is  prohibitory  and  the  other  manda- 
tory: one  acts  upon  the  person,  the  other 
upon  the  tribunal,  but  beyond  that  they 
have  nothing  in  common.  Coronado  v.  San 
Diego,  97  Cal.  440;  32  Pac.  518.  The  word 
"counterpart,"  as  used  in  this  section,  ia 
designed    to    illustrate    the    operation    of 
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the  writ  of  prohibition  when  issued  in  a 
proper  case,  but  it  is  not  intended  to  en- 
large or  to  add  to  the  class  of  cases  in 
which  it  may  be  resorted  to;  it  is  used  in 
the  more  general  sense,  that  prohibition 
is  the  opposite  of  mandamus,  in  that  it 
arrests,  while  mandamus  commands,  ac- 
tion. Maurer  v.  Mitchell,  53  Cal.  289. 
That  prohibition,  as  a  remedy,  is  not,  in 
every  respect,  the  exact  converse  of  man- 
damus, is  apparent  from  the  second  sen- 
tence of  this  section,  which  declares  that 
prohibition  arrests  proceedings  that  are 
without  or  in  excess  of  jurisdiction:  in 
prohibition,  it  must  be  shown  to  the  court 
that  the  inferior  court  or  person  has  ex- 
ceeded the  powers  conferred  by  law,  and 
the  court  intervenes  to  prevent  further 
proceedings  without  or  in  excess  of  such 
power;  mandamus  may  be  resorted  to 
whenever  an  officer  or  person  refuses  to 
perform  a  duty  enjoined  by  law,  although 
the  act  may  have  been  an  isolated  one, 
disconnected  with  any  other  proceeding. 
Maurer  v.  Mitchell,  53  Cal.  289. 

Prohibition  affects  judicial,  not  minis- 
terial, acts.  Prohibition  extends  only  to 
inferior  tribunals  acting  judicially.  Have- 
meyer  v.  Superior  Court,  84  Cal.  327;  18 
Ani.  St.  Rep.  192;  10  L.  R.  A.  627;  24  Pac. 
121;  Hevren  v.  Reed,  126  Cal.  219;  58  Pac. 
536.  It  does  not  run  against  ministerial 
acts.  Hobart  v.  Tillson,  66  Cal.  210;  5  Pac. 
83;  Coronado  v.  San  Diego,  97  Cal.  440; 
32  Pac.  518.  It  cannot  be  granted  against 
a  municipal  board,  unless  the  persons  con- 
stituting such  board  are  a  board  de  jure 
or  de  facto,  and  the  proceeding  sought  to 
be  arrested  is  in  excess  of  the  jurisdiction 
of  the  board,  as  a  body,  when  acting  judi- 
cially. Hevren  v.  Reed,  126  Cal.  219;  58 
Pac.  536. 

Writ  of  right.  A  court  having  jurisdic- 
tion to  issue  a  writ  of  prohibition  has  no 
discretion  to  refuse  it,  when  demanded 
by  the  real  party  in  interest  in  a  proper 
case;  but  such  party  is  entitled  to  the  writ 
ex  debito  justitise,  if  he  suffers  from  the 
usurpation  of  jurisdiction  by  an  inferior 
tribunal.  Havemeyer  v.  Superior  Court,  84 
Cal.  327;  18  Am.  St.  Rep.  192;  10  L.  R.  A. 
627;  24  Pac.  121.  Where  irreparable  and 
continuing  injury  is  resulting  from  the  un- 
authorized appointment  of  a  receiver,  and 
there  is  no  plain,  speedy,  or  adequate 
remedy  at  law,  the  writ  of  prohibition,  if 
sought  seasonably,  should  be  treated  as  a 
writ  of  right  (Havemever  v.  Superior 
Court,  84  Cal.  327;  18  Am.  St.  Rep.  192; 
10  L.  R.  A.  627;  24  Pac.  121);  but,  in  the 
absence  of  such  circumstances,  and  where 
the  petitioner  is  in  a  position  to  appeal 
from  the  order  appointing  a  receiver,  the 
writ  will  be  denied.  First  Nat.  Bank  v. 
Superior  Court,  12  Cal.  App.  335;  107  Pac. 
322. 

Jurisdiction  in  prohibition,  what  couri;s 
have.     Both    the    supreme    court    and    the 


superior  court  have  original  jurisdiction 
to  issue  writs  of  prohibition.  Santa  Cruz 
Gap  Turnpike  etc.  Co.  v.  Board  of  Super- 
visors, 62  Cal.  40;  and  see  Miller  v.  Board 
of  Supervisors,  25  Cal.  93.  The  supreme 
court  and  the  district  courts  of  appeal 
have  concurrent  jurisdiction  in  original 
proceedings  for  a  writ  of  prohibition;  and 
its  denial  by  a  district  court  of  appeal 
is  a  bar  to  a  subsequent,  application  in 
the  supreme  court:  to  obtain  the  interven- 
tion of  the  supreme  court,  the  case  must 
be  transferred  to  that  court  for  review. 
Dawson  v.  Superior  Court,  158  Cal.  73; 
110  Pac.  479.  A  court  having  both  origi- 
nal and  appellate  jurisdiction  in  prohibi- 
tion will  not  issue  the  writ,  in  the  exercise 
of  its  original  jurisdiction,  in  the  absence 
of  a  showing  rendering  it  proper  that  the 
writ  should  be  issued  by  that  court  instead 
of  the  lower  court.  Application  of  Burt, 
17  Cal.  App.  309;  119  Pac.  674. 

Jurisdiction  of  trial  court  tested  how. 
The  main  test  of  jurisdiction  in  any  par- 
ticular matter  is,  whether  or  not  discre- 
tion  is  given  the  court  as  to  such  matter; 
thus,  if  a  sheriff  is  disqualified  to  act,  the 
determination  of  the  issue  of  such  dis- 
qualification is  necessarily  left  to  the  dis- 
cretion of  the  court,  and  it  has  jurisdic- 
tion to  hear  and  determine  that  issue,  but 
where  there  is  no  such  disqualification, 
there  is  no  discretion  given  to  determine 
whether  an  elisor  should  be  appointed. 
Bruner  v.  Superior  Court,  92  Cal.  239;  28 
Pac.  341. 

Proceeding  in  excess  of  or  without  juris- 
diction. Prohibition  is  not  maintainable 
unless  the  proceeding  to  be  arrested  is  in 
excess  of  or  without  jurisdiction.  Rankin 
V.  Superior  Court,  157  Cal.  189;  106  Pac. 
718.  Prohibition  will  issue,  where  there 
is  no  jurisdiction,  and  an  appeal  does  not 
afford  an  adequate  and  speedy  remedy 
(Glide  v.  Superior  Court,  147  Cal.  21;  81 
Pac.  225);  and  also  to  prohibit  a  superior 
court,  having  no  jurisdiction,  from  pro- 
ceeding to  try  the  petitioner  for  the  vio- 
lation of  an  ordinance  (Arfsten  v.  Su- 
perior Court,  20  Cal.  App.  269;  128  Pac. 
949);  and  to  prevent  a  superior  court  from 
trying  a  case  beyond  its  jurisdiction,  such 
as  trespass  upon  a  mine  in  another  state, 
or  misconduct  in  office  in  a  city  governed 
by  a  freeholders'  charter  (Ophir  Silver 
Mining  Co.  v.  Superior  Court,  147  Cal. 
467;  3^  Ann.  Cas.  340;  82  Pac.  70;  Craig 
V.  Superior  Court,  157  Cal.  481;  108  Pac. 
310);  and  to  prevent  a  superior  court  from 
assuming  jurisdiction  of  a  case  after  it 
has  been  lost  through  an  ineffectual  appeal 
(Crowley  Launch  etc.  Co.  v.  Superior 
Court,  10  Cal.  App.  342;  101  Pac.  935); 
and  where  there  is,  without  any  warrant 
in  law,  an  attempt  to  assume  jurisdiction 
to  determine  a  matter.  Glide  v.  Superior 
Court,  147  Cal.  21;  81  Pac.  225;  and  to 
prevent  a  superior  court  from  proceeding 
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with  the  trial  of  a  suit  to  enjoin  a  board 
of  supervisors  from  acting  on  an  applica- 
tion for  the  organization  of  a  reclamation 
district,  on  the  alleged  ground  that  the 
lands  have  been  reclaimed  (Glide  v.  Su- 
perior Court,  147  Cal.  21;  81  Pac.  225); 
and  to  prevent  a  court  from  proceeding  as 
to  matters  disposed  of  by  final  judgment 
C Granger  v.  Superior  Court,  159  Cal.  1; 
112  Pac.  854);  and  to  prevent  the  execu- 
tion of  a  void  order  punishing  one  for 
contempt  (Kullman  v.  Superior  Court,  15 
Cal.  App.  276;  114  Pac.  589);  and  to  re- 
strain a  court  from  exceeding  its  juris- 
diction in  proceeding  to  try  a  cause 
against  the  express  prohibition  of  a  stat- 
ute. Hayne  v.  Justice's  Court,  82  Cal.  284; 
16  Am.  St.  Rep.  114;  23  Pac.  125.  The 
trial  of  a  cause,  pending  an  appeal  from 
an  order  denying  a  motion  for  a  change 
of  venue,  is  not  a  proceeding  without  or 
in  excess  of  the  jurisdiction  of  the  court, 
so  as  to  authorize  the  issuing  of  a  writ  of 
prohibition.  People  v.  Whitney,  47  Cal. 
584.  An  inferior  court  cannot,  by  mere 
haste  and  precipitancy,  defeat  the  appro- 
priate remedy  for  excesses  of  jurisdic- 
tion, at  least  in  a  case  v^here  it  may  be 
intercepted  before  its  action  is  fully  com- 
pleted. Havemeyer  v.  Superior  Court,  84 
Cal.  327;  18  Am.  St.  Eep.  192;  10  L.  R.  A. 
627;  24  Pac.  121.  Prohibition  will  not  is- 
sue to  arrest  the  proceedings  of  a  board 
of  supervisors,  unless  the  proceedings 
themselves  are  absolutely  without  or  in 
excess  of  the  jurisdiction  of  the  board. 
People  V.  Board  of  Supervisors,  47  Cal.  81. 
While  the  title  to  property  cannot  be  tried 
by  prohibition,  yet  when  the  court,  by  its 
order,  takes  property  out  of  the  actual 
possession  of  a  stranger  to  the  proceed- 
ing, who  claims  it  as  his  own,  the  order 
is  in  excess  of  jurisdiction,  irrespective 
of  the  actual  state  of  the  title;  and 
whether  the  party  in  possession  really 
holds  the  title  or  not,  the  order  is  void, 
because  no  man  can  be  deprived  of  his 
property  without  due  process  of  law. 
Havemever  v.  Superior  Court,  84  Cal.  327; 
18  Am.  St.  Eep.  192;  10  L.  E.  A.  627;  24 
Pac.  121. 

Proceedings  in  probate  court.  .Jurisdic- 
tion of  the  administration  of  the  estate 
of  a  deceased  person  attaches,  upon  the 
filing  of  the  first,  petition,  to  the  superior 
court  in  which  the  petition  is  filed,  and 
continues  during  the  pendency  of  the  pro- 
ceeding thus  instituted;  this  jurisdiction 
is  exclusive,  and  prohibition  will  issue  to 
prevent  any  other  court  from  effectually 
acting  in  the  matter.  E'state  of  Davis,  149 
Cal.  485;  87  Pac.  17;  Dungan  v.  Superior 
Court,  149  Cal.  98;  117  Am.  St.  Eep.  119; 
84  Pac.  767.  The  court  has  jurisdiction  to 
set  aside  its  order  or  decree  discharging 
an    administrator,    where    made    and    en- 


tered inadvertently;  and  having  jurisdic- 
tion so  to  do,  error,  if  committed,  cannot 
be  corrected  on  a  writ  of  prohibition. 
Wiggin  v.  Superior  Court,  68  Cal.  398;  9 
Pac.^646. 

"Writ  lies  only  after  relief  denied  by 
court.  The  writ  of  prohibition  will  not 
be  issued  until  the  objection  to  the  want 
or  excess  of  jurisdiction  of  the  lower  court 
has  been  made  in  or  overruled  by  the 
lower  court;  such  objection  need  not  be 
made  by  formal  plea  or  motion:  it  is  suffi- 
cient if  such  objections  as  there  was  oppor- 
tunity to  make  were  made.  Havemeyer  v. 
Superior  Court,  84  Cal.  327;  18  Am.  St. 
Eep.  192;  10  L.  E.  A.  627;  24  Pac.  121. 

Effect  of  denial  of  writ.  The  mere 
denial  of  a  writ  of  prohibition,  where  the 
question  of  jurisdiction  is  not  decided,  does 
not  take  away  the  right  to  have  it  con- 
sidered on  a  writ  of  review.  Santa  Monica 
v.  Eekert,  33  Pac.  880. 

Jurisdiction,  defined.  The  word  "juris- 
diction," when  used  in  connection  with 
the  word  "prohibition,"  is  so  used  in  the 
sense  of  the  legal  power  or  authority  to 
hear  and  determine  causes.  Maurer  v. 
Mitchell,  53  Cal.  289. 

When  writ  of  prohibition  lies.  See  notes  12 
Am.  Dec.   604;    111  Am.  St.  Rep.  929. 

Legislative  acts  cannot  be  arrested  by  prohibi- 
tion.   See  note  18  Am.  Dec.  238. 

Prohibition  to  restrain  ministerial  acts.  See 
note  3  Ann.  Cas.  357. 

Determination  of  constitutional  question  in  pro- 
hibition proceedings.    See  note  6   Ann.   Cas.   986. 

Prohibition  to  restrain  court  from  interfering 
with  or  entertaining  suit  where  court  of  concur- 
rent Jurisdiction  has  assumed  cognizance  thereof. 
See  note  14  Ann.  Cas.  206. 

Issuance  of  prohibition  on  application  of  de- 
fendant in  criminal  case  on  ground  of  lack  of 
jurisdiction  in  trial  court.  See  note  18  Ann.  Cas. 
263. 

When  prohibition  will  lie  against  council  or 
executive  officer  of  municipal  corporation.  See 
note  20  Ann.  Cas.  962. 

In  exercise  of  superintending  control  over  in- 
ferior courts.    See  note  51  L.  R.  A.  33. 

Prohibition  against  proceeding  under  unconsti- 
tutional statute.    See  note  1  L.  R.  A.   (N.  S.)  843. 

Prohibition  to  restrain  court  from  proceeding 
in  case  in  which  it  has  erroneously  denied  a 
change  of  venue.  See  note  2  L.  R.  A.  (N.  S.) 
395. 

Prohibition  to  restrain  suit  prosecuted  collu- 
sively  or  for  an  ulterior  purpose.  See  note  24  L. 
R.  A.   (X.  S.)   874. 

Prohibition  to  prevent  numerous  unfounded 
prosecutions  for  alleged  violation  of  statute  or 
ordinance.    See  note  3  7  L.  R.  A.   (N.  S.)  448. 

CODE  COMMISSIONERS'  NOTE.  At  com- 
mon law,  the  writ  of  prohibition  was  issued  by 
a  suyjerior  court,  directed  to  the  judge  of  and 
parties  to  a  suit  in  an  inferior  court,  command- 
ing them  to  cease  from  the  prosecution  of  the 
same,  upon  a  sufrgostion  that  the  cause,  origi- 
nally, or  some,  collateral  matter  arising  therein, 
does  not  belong  to  that  jurisdiction,  but  to  the 
cognizance  of  some  other  court.  3  Blaclc.  Com., 
p.  112;  Home  v.  Earl  Camden,  2  H.  Black.  533; 
126  Eng.  Reprint,  687.  Or  when  the  inferior 
court  having  jurisdiction  is  attempting  to  pro- 
ceed by  rules  differing  from  those  it  ought  to 
have  observed.  BuUer's  N.  P.,  p.  219.  Or  when, 
bv  the  exercise  of  its  jurisdiction,  the  inferior 
court  would  defeat  a  legal  right.  2  Chitty's  Pr., 
p.  355. 
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§  1103.  Where  and  when  writ  issued.  It  may  be  issued  by  any  court 
except  police  or  justices'  courts,  to  an  inferior  tribunal  or  to  a  corporation, 
board,  or  person,  in  all  cases  where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law.  It  is  issued  upon  the  verified 
petition  of  the  person  beneficially  interested. 


Seal  necessary  to  writ.    Ante,  §  153. 

1.  Enacted     March 


11, 


Legislation   §    1103. 

18  V  3 

2.  Amendment  by  Stats.  1901,  p.  184;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  838,  sub- 
stitutiriET  "the  verified  petition"  for  "affidavit  on 
the  application." 

Issuance  of  wril  in  absence  of  adequate 
remedy.  .Jurisdiction  in  prohibition  is 
strictly  confined  to  cases  wliere  no  other 
remedy  exists.  Lange  v.  Sujierior  Court, 
11  Cal.  App.  1;  103  Pac.  908.  Prohibition 
lies  only  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy,  by  appeal  or  other- 
wise, in  the  ordinary  course  of  law;  if 
there  is  such  a  remedy,  the  writ  should 
not  issue  (Simpson  v.  Police  Court,  160 
Cal.  530;  117  Pac.  553;  McAneny  v.  Su- 
perior Court,  150  Cal.  6;  87  Pac.  1020; 
Lindley  v.  Superior  Court,  141  Cal.  220; 
74  Pac.  765;  Jacobs  v.  Superior  Court,  133 
Cal.  364;  85  Am.  St.  Eep.  204;  05  Pac.  826; 
Application  of  Burt,  17  Cal.  App.  309;  119 
Pac.  674;  Lightner  Mining  Co.  v.  Superior 
Court,  14  Cal.  App.  642;  112  Pac.  909; 
Southern  Pacific  Milling  Co.  v.  Superior 
Court,  14  Cal.  App.  240;  111  Pac.  625; 
First  Nat.  Bank  v.  Superior  Court,  12  Cal. 
App.  335;  107  Pac.  322;  Bamberger  v. 
Police  Court,  12  Cal.  App.  153;  106  Pac. 
894;  Holt  V.  .James,  10  Cal.  App.  360;  101 
Pac.  1065;  Western  Meat  Co.  v.  Superior 
Court,  9  Cal.  App.  538;  99  Pac.  976;  Keith 
V.  Kecorder's  Court,  9  Cal.  App.  380;  99 
Pac.  416;  Murphy  v.  Bantel,  6  Cal.  App. 
215;  91  Pac.  805;  Hubbard  v.  Justice's 
Court,  5  Cal.  App.  90;  89  Pac.  865;  Cross 
V.  Superior  Court,  2  Cal.  App.  342;  83  Pac. 
815),  although  there  is  a  want  of  juris- 
diction. W^hite  V.  Superior  Court,  110  Cal. 
54;  42  Pac.  471;  Gardner  v.  Superior  Court, 

19  Cal.  App.  548;  126  Pac.  501;  Burge  v. 
Justice's  Court,  11  Cal.  App.  213;  104  Pac. 
581. 

Adequacy  of  remedy  by  appeal.  The 
remedy  by  appeal  is  a  speedy  and  adequate 
remedy,  though  it  would  cousume  more 
time  than  the  writ  of  prohibition.  Light- 
ner Mining  Co.  v.  Superior  Court,  14  Cal. 
App.  642;  112  Pac.  909;  Agassiz  v.  Su- 
perior Court,  90  Cal.  101;  27  Pac.  49. 
Only  in  exceptional  cases  is  an  appeal  not 
deemed  an  adequate  remedy.  Lightner 
Mining  Co.  v.  Superior  Court,  14  Cal.  App. 
642;  112  Pac.  909.  Even  where  an  in- 
ferior court  is  exercising  judicial  func- 
tions in  excess  of  its  jurisdiction,  the  peti- 
tion is  insufiicient,  unless  it  also  appears 
that  the  petitioner  has  not  a  plain,  speedy, 
and  adequate  remcilj'  on  appeal  from  said 
court.    Harris  v.  Eecorder's  Court,  15  Cal. 


App.  103;  113  Pac.  687.  The  statute  does 
not  say  that  the  writ  of  prohibition  shall 
not  issue  in  any  case  where  there  is  an 
appeal;  there  must  not  onh'  be  a  right 
of  appeal,  but  the  appeal  must  also  fur- 
nish an  adequate  remedy,  in  order  to  pre- 
vent the  issuance  of  the  writ.  Havemeyer 
V.  Superior  Court,  84  Cal.  327;  18  Am.  St. 
Rep.  192;  10  L.  E.  A.  627;  24  Pac.  121; 
Bruner  v.  Superior  Court,  92  Cal.  239;  38 
Pac.  341.  Prohibition  lies,  notwithstand- 
ing the  remedy  by  appeal,  where  the  court 
has  no  jurisdiction  of  the  subject-matter 
of  the  action,  and  the  remedy  by  appeal 
is  inadequate  for  the  reason  that  the  trial 
would  involve  heavy  expense  for  trans- 
porting witnesses,  which  could  not  be  re- 
covered as  legal  costs.  Ophir  Silver  Min- 
ing Co.  V.  Superior  Court,  147  Cal.  467;  3 
Ann.  Cas.  340;  82  Pac.  70.  Prohibition 
does  not  lie  to  restrain  the  superior  court 
from  trying  a  ease  before  it,  for  alleged 
want  of  jurisdiction,  there  being  a  remedy 
by  appeal;  nor  is  it  sufficient  ground  for 
the  writ,  that  the  trial  will  be  expensive 
and  troublesome.  Lindley  v.  Superior 
Court,  141  Cal.  220;  74  Pac.  765.  Pro- 
hibition lies,  even  though  there  is  a  right 
of  appeal,  where  the  appeal  affords  no 
remedy  for  the  wrong  with  which  the 
petitioner  is  threatened.  Havemeyer  v. 
Superior  Court,  84  Cal.  327;  18  Am.  St. 
Eep.  192;  10  L.  E.  A.  627;  24  Pac.  121. 
The  remedy  by  appeal  is  neither  speedy 
nor  adequate  where  a  citizen  is  restrained 
of  his  liberty  under  an  illegal  process,  and 
is  liable  to  suffer  imprisonment  until  his 
case  can  be  reached  on  appeal.  Arfsten 
V.  Superior  Court,  20  Cal.  App.  269;  128 
Pac.  949.  The  existence  of  a  right  to 
move  the  court  to  set  aside  an  invalid 
order,  or  to  appeal  from  such  order,  does 
not  preclude  the  granting  of  a  writ  of 
prohibition;  neither  of  these  remedies  is 
speedy  or  adequate  to  prevent  a  depriva- 
tion of  the  possession  or  use  of  proiierty 
ordered  to  be  seized.  Havemeyer  v.  Su- 
perior Court,  84  Cal.  327;  18  Am.  St.  Eep. 
192;  10  L.  R.  A.  627;  24  Pac.  121.  An 
appeal  following  the  delay,  trouble,  and 
expense  of  the  trial  of  a  question  of  fact 
over  which  a  court  has  no  jurisdiction,  is 
not  an  adequate  remedy  precluding  re- 
course to  a  writ  of  prohibition.  Glide  v. 
Superior  Court,  147  Cal.  21;  81  Pac.  225. 
Where  one  has  obtained  letters  of  admin- 
istration in  a  certain  county,  but  another 
applicant  subsequently'  obtains  letters  on 
the  same  estate  in  another  county,  an  ap- 
peal by  the  first  petitioner  from  an  order 
of  court  refusing  to  vacate  the  letters  in 
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the  latter  county  does  not  stay  the  pro- 
ceedings in  that  court,  nor  debar  the  per- 
Bon  to  whom  letters  were  issued  from  act- 
ing; such  an  appeal  is  therefore  not  a 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law.  Dungan  v.  Su- 
perior C«urt,  149  Cal.  98;  117  Am.  St.  Rep. 
119;  84  Pac.  767. 

Prohibition  does  not  lie  when  certiorari 
does.  The  writ  of  prohibition  does  not 
ordinarily  lie  where  certiorari  lies,  unless 
the  applicant  for  the  writ  will  necessarily 
be  injured  if  fhe  court  is  permitted  to  pro- 
ceed; such  court  may,  before  final  judg- 
ment, discover  its  want  of  jurisdiction, 
and  dismiss  the  proceedings;  but  should 
it  proceed,  the  party  would  not  be  in- 
jured by  the  entry  of  a  void  judgment, 
for  proceedings  to  enforce  such  judgment 
could  be  prevented,  and  the  judgment  de- 
clared void,  under  a  writ  of  review. 
Santa  Monica  v.  Eckert,  33  Pac.  880. 

No  writ  to  prohibit  acts  within  jurisdic- 
tion of  court.  Prohibition  will  not  issue 
to  prohibit  a  court  from  proceeding  as  to 
matters  within  its  jurisdiction.  Rankin  v. 
Superior  Court,  157  Cal.  189;  106  Pac.  718; 
Dudley  v.  Superior  Court,  13  Cal.  App.  271; 
110  Pac.  146;  Keith  v.  Recorder's  Court,  9 
Cal.  App.  380;  99  Pac.  416;  Granger  v. 
Superior  Court,  159  Cal.  1;  112  Pac.  854; 
Thomas  v.  Justice's  Court,  80  Cal.  40;  22 
Pac.  80.  The  filing  of  a  petition  and  bond 
for  the  removal  of  a  cause  from  a  state 
court  to  a  Federal  court  does  not  divest 
the  state  court  of  jurisdiction,  and  pro- 
hibition to  prevent  it  from  proceeding 
any  further  in  the  case  will  be  denied. 
Southern  Pacific  R.  R.  Co.  v.  Superior 
Court,  63  Cal.  607.  Prohibition  does  not 
lie  to  prevent  a  trial  upon  the  merits, 
where  the  sole  controversy  as  to  the  ju- 
risdiction of  the  court  arises  out  of  a 
question  of  fact,  and  no  want  of  jurisdic- 
tion is  apparent  upon  the  face  of  the  peti- 
tion (Maclay  Co.  v.  Superior  Court,  16 
Cal.  App.  489;  117  Pac.  568);  nor  does  pro- 
hibition lie  to  restrain  the  execution  of 
a  judgment  for  contempt  for  the  viola- 
tion of  an  injunction,  where  the  court 
did  not  exceed  its  jurisdiction,  and  the 
petitioner  has  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of 
law  (Lange  v.  Superior  Court,  11  Cal.  App. 
1;  103  Pac.  908;  First  Nat.  Bank  v.  Su- 
perior Court,  12  Cal.  App.  335,  107  Pac. 
322);  nor  does  prohibition  lie,  where  the 
attention  of  the  court  whose  proceedings 
are  sought  to  be  stayed  has  not  been  called 
to  the  alleged  excess  of  jurisdiction.  Burge 
v.  Justice's  Court,  11  Cal.  App.  213;  104 
Pac.  581. 

To  stop  prosecution  of  action.  Prohibi- 
tion does  not  lie  to  stop  the  prosecution 
of  an  action  to  prevent  the  issuance  of 
a  certificate  of  purchase  of  state  land. 
Woodworth  v.  Superior  Court,  153  Cal.  3S; 
94  Pac.  232. 


To  compel  decision.  Prohibition  does 
not  lie  to  compel  an  inferior  tribunal  or 
board  to  decide  in  any  particular  way. 
Hogan  V.  Superior  Court,  16  Cal.  App.  783; 
117  Pac.  947. 

To  prohibit  judgment.  Prohibition  does 
not  lie  to  prevent  a  court  from  pronoun- 
cing judgment  after  the  time  limited  by 
law.  Rankin  v.  Superior  Court,  157  Cal. 
189;  106  Pac.  718. 

To  prevent  enforcement  of  order.  Upon 
appeal  from  an  alimony  order,  prohibition 
does  not  lie  to  prevent  the  enforcement 
of  the  order  appealed  from,  pending  a  stay 
of  proceedings  upon  the  appeal.  McAneny 
V.  Superior  Court,  150  Cal.  6;  87  Pac.  1020. 

To  annul  acts  already  done.  Prohibi- 
tion does  not  lie  to  procure  the  annulment 
of  proceedings  already  had.  More  v.  Su- 
perior Court,  64  Cal.  345;  28  Pac.  117. 
The  judgment  of  a  superior  court,  to  which 
a  case  has  been  appealed  from  a  recorder's 
court,  cannot  be  annulled  on  prohibition 
to  the  inferior  court.  Harris  v.  Recorder's 
Court,  15  Cal.  App.  103;  113  Pac.  687. 
Where  the  property  of  an  insolvent  has 
been  sold  by  the  assignee,  there  is  no  office 
for  the  writ  of  prohibition  to  perform  in 
reference  thereto.  Chinette  v.  Conklin,  105 
Cal.  465;  38  Pac.  1107. 

Criminal  cases.  Prohibition  lies  to  pre- 
vent a  superior  court  from  proceeding  fur- 
ther in  a  criminal  action,  of  which  it 
has  no  jurisdiction  under  the  constitution 
(Green  v.  Superior  Court,  78  Cal.  556;  21 
Pac.  307) ;  and  to  restrain  a  trial  judge 
from  pronouncing  sentence  or  proceeding 
further  in  a  case,  whether  defendant  was 
tried  and  convicted  on  an  invalid  indict- 
ment (Terrill  v.  Superior  Court,  6  Cal. 
Unrep.  398;  60  Pac.  38);  and  to  restrain 
the  superior  court  from  proceeding  wuth 
a  trial  upon  an  indictment  returned  with- 
out evidence.  Brobeck  v.  Superior  Court, 
152  Cal.  289;  92  Pac.  646.  But  prohibition 
will  not  issue,  in  a  criminal  case,  where 
the  writ  of  habeas  corpus  is  available 
to  one  convicted  without  legal  warrant 
(Keith  V.  Recorder's  Court,  9  Cal.  App. 
380;  99  Pac.  416);  nor  to  prevent  a  jus- 
tice of  the  peace  from  applying  bail-money 
to  the  extent  of  a  fine,  in  execution  of  a 
judgment  which  has  been  affirmed  on  ap- 
peal, without  notice  of  the  time  when  the 
court  rendered  its  judgment  and  decision 
(La  Porte  v.  Williams,  17  Cal.  App.  42S; 
120  Pac.  55);  nor  to  arrest  the  ministerial 
act  of  issuing  execution  upon  a  judgment 
imposing  a  fine.  Harris  v.  Recorder's 
Court,  15  Cal.  App.  103;  113  Pac.  6S7. 
Irregularities  and  errors  in  law,  occurring 
before  and  after  the  finding  and  return 
of  an  indictment,  being  reviewable  and 
remediable  on  appeal,  are  not  grounds  for 
prohibition  to  restrain  the  court  from  pro- 
ceeding to  trial  on  the  indictment.  Levy 
V.  Wilson,  69  Cal.  105;  10  Pac.  272.  Pro- 
hibition  docs   not   lie,   at   the   instance   of 
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the  libeled  party,  to  prevent  the  prosecu- 
tion of  a  crimiual  libel  in  the  police  court 
of  a  certain  city,  upon  complaint  of  a 
third  party,  where  it  is  sought  upon  the 
ground  that  such  libeled  party  had  pre- 
viously instituted  a  prosecution  for  the 
same  libel  before  a  justice  of  the  peace 
in  another  city,  where  he  resides,  which 
is  still  pending:  such  libeled  party  is  not 
a  "person  beneficially  interested,"  within 
the  meaning  of  this  section  (Gage  v.  Fritz, 
137  Cal.  108;  69  Pac.  854);  nor  does  pro- 
hibition lie  to  restrain  the  prosecution  of 
an  indictment  against  an  election  officer 
for  willful  neglect  and  refusal  to  perform 
his  duty,  where  it  is  sought  on  the  ground 
that  he  had  appeared  before  the  grand 
jury  and  testified  for  the  prosecution  in 
regard  to  the  offense  (Rebstock  v.  Superior 
Court,  146  Cal.  308;  80  Pac.  65);  nor  does 
prohibition  lie  to  prevent  a  justice's  court 
from  trying  a  misdemeanor  charge  without 
a  jury:  such  court  has  jurisdiction  of  the 
subject-matter,  and  error  as  to  its  mode 
of  procedure  can  be  corrected  on  appeal 
(Powelson  v.  Lockwood,  82  Cal.  613;  23 
Pac.  143);  nor  does  prohibition  lie  to  re- 
strain a  police  judge  from  hearing  a  pre- 
liminary examination  of  a  defendant 
charged  wifh  a  felony,  merely  because  he 
has  formed  and  expressed  a  fixed  opinion 
as  to  the  merits  of  the  case  (Patterson  v. 
Conlan,  123  Cal.  453;  56  Pac.  105);  nor 
does  prohibition  lie  to  restrain  a  police 
court  from  proceeding  with  the  trial  of  a 
person  charged  with  a  misdemeanor:  the 
petitioner  has  a  remedy  by  appeal  to  the 
superior  court,  if  he  should  be  convicted 
(Strouse  v.  Police  Court,  85  Cal.  49;  24 
Pac.  747;  Cross  v.  Superior  Court,  2  Cal. 
App.  342;  S3  Pac.  815);  nor  does  prohibi- 
tion lie  to  review  the  validity  of  a  grand 
jury  which  found  an  indictment  against 
the  petitioner.  Application  of  Hatch,  9 
Cal.  App.  333;  99  Pac.  398. 

Estates  of  decedents.  Prohibition  does 
not  lie  to  prevent  an  erroneous  order  set- 
ting aside  and  revoking  a  valid  appoint- 
ment of  a  special  administrator  (Raine 
V.  Lawlor,  1  Cal.  App.  4S3;  82  Pac.  688); 
nor  to  prevent  the  superior  court  from  de- 
termining a  contest  between  rival  appli- 
cants for  letters  of  administration  of  the 
estate  of  a  deceased  person,  over  which  it 
has  jurisdiction,  and  in  which  the  ques- 
tions of  heirship  and  degree  of  kinship  to 
the  deceased  arc  at  issue,  and  necessarily 
involved  (Johnston  v.  Superior  Court,  4 
Cal.  App.  90;  87  Pac.  211);  nor  does  pro- 
hibition lie  to  prohibit  the  court  from 
making  an  order  directing  the  payment 
of  an  inheritance  tax  out  of  the  estate 
of  a  decedent,  at  the  suit  of  an  heir  at 
law,  on  the  ground  that  the  statute  under 
which  the  court  is  proceeding  has  been 
repealed:  such  an  order,  should  it  be  made, 
is  reviewable  by  appeal  under  the  third 
subdivision    of  §  963,   ante,   or   on    appeal 


from  a  decree  of  final  distribution;  and 
an  appeal  is  a  plain,  speedy,  and  adequate 
remedy,  within  the  meaning  of  the  statute. 
Cross  v.  Superior  Court,  2  Cal.  App.  342; 
83  Pac.  815. 

Election  contests.  Prohibition  does  not 
lie  to  prevent  the  superior  court  from  de- 
termining an  election  contest,  whether  the 
court  has  or  has  not  lost  jurisdiction  of 
the  cause;  if  it  has  not  lost  jurisdiction, 
prohibition  does  not  lie,  and  if  it  has  lost 
jurisdiction,  the  petitioner  cannot  be  har- 
assed by  any  ju<lgment  rendered  therein, 
and  prohibition  will  not  issue  where  there 
can  be  no  injury  to  be  remedied.  Gibson 
V.  Superior  Court,  139  Cal.  4;  72  Pac.  348. 
Notwithstanding  errors  in  an  election  con- 
test, prohibition  to  restrain  the  trial 
thereof  cannot  be  granted,  where  the  court 
has  not  lost-  jurisdiction.  Busick  v.  Su- 
perior Court,  16  Cal.  App.  499;  118  Pac. 
481.  Prohibition  lies  to  prevent  the  hear- 
ing by  the  superior  court  of  a  contest  for 
a  municipal  office,  of  which  the  city  coun- 
cil is  given  exclusive  jurisdiction  under  its 
charter.  Carter  v.  Superior  Court,  138  Cal. 
150;  70  Pac.  1067. 

Receivers.  Where  the  court  has  ap- 
pointed a  receiver,  in  excess  of  its  juris- 
diction, property  in  the  hands  of  the  re- 
ceiver is  in  the  hands  of  the  court;  the 
receiver  is  the  mere  instrument  of  court, 
and  what  he  does,  the  court  does;  it  is 
the  court,  therefore,  and  not  the  receiver, 
that  holds,  administers,  and  disposes  of 
the  property  in  his  hands,  and  so  long  as 
the  property  remains  undisposed  of,  action 
by  the  court  is  necessary;  therefore,  in 
such  case,  there  is  judicial  action  to  be 
arrested,  injury  to  be  prevented,  and  pro- 
hibition is  appropriate  for  that  purpose. 
Havemeyer  v.  Superior  Court,  84  Cal.  327; 
18  Am.  St.  Rep.  192;  10  L.  R.  A.  627;  24 
Pac.  121.  Prohibition  lies  to  prevent  re- 
sulting injury  which  is  directly  owing 
to  the  action  of  the  court,  where  it  has 
exceeded  its  jurisdiction  in  appointing  a 
receiver,  or  in  directing  hira  to  take  spe- 
cific property  out  of  the  possession  of  a 
stranger  (Havemever  v.  Superior  Court,  84 
Cal.  327;  18  Am.  St.  Rep.  192;  10  L.  R.  A. 
627;  24  Pac.  121);  but  prohibition  does 
not  lie  to  arrest  further  proceedings  upon 
an  order  of -the  superior  court  appointing 
a  receiver:  the  party  aggrieved  has  a 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law,  within  the  mean- 
ing of  this  section,  notwithstanding  a  ques- 
tion of  jurisdiction  is  involved  in  the  ap- 
plication for  the  writ  (Jacobs  v.  Superior 
Court,  133  Cal.  364;  85  Am.  St.  Rep.  204; 
65  Pac.  826);  nor  does  prohibition  lie  to 
prevent  the  acts  of  a  receiver  in  excess 
of  his  authorit}',  in  seizing  property  law- 
fully in  the  possession  of  a  stranger  to 
the  suit,  he  having  a  valid  appointment, 
which  contains  no  directions  in  excess  of 
the    jurisdiction    of    the    court:    his    void 
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action  may  be  resisted  or  remedied  in 
other  proper  modes  (Havemeyer  v.  Su- 
perior Court,  84  Cal.  327;  18  Am.  St.  Eep. 
192;  10  L.  E.  A.  627;  24  Pac.  121);  nor 
does  prohibition  lie  in  favor  of  the  as- 
signee of  an  insolvent  debtor  for  the  bene- 
fit of  creditors,  to  prevent  a  superior  court, 
in  a  subsequent  proceeding  in  insolvency, 
instituted  by  the  debtor,  from  ordering  a 
receiver  to  take  possession  of  all  the  prop- 
erty of  the  insolvent,  and  to  sell  the  same: 
such  order  could  not  in  any  way  affect 
the  rights  of  the  assignee,  and  if  the  re- 
ceiver should  take  property  belonging  to 
him  under  an  order  in  the  insolvency  pro- 
ceeding, he  would  be  a  mere  trespasser 
against  whom  the  assignee  would  have  his 
remedv.  Haile  v.  Superior  Court,  78  Cal. 
418;  20  Pac.  878.  Where  a  receiver  has 
been  appointed  in  excess  of  the  jurisdic- 
tion of  the  court,  the  writ  of  prohibition 
runs  to  the  court,  and  operates  directly 
upon  the  court,  but  indirectly  upon  the 
receiver;  if  served  upon  the  receiver,  it 
is  only  that  he  may  have  timely  notice 
that  the  proceedings  of  the  court  are 
arrested,  and  stays  his  hand,  as  he  has  no 
power  to  act  independently  of  the  court, 
from  which  he  derives  his  authority. 
Havemeyer  v.  Superior  Court,  84  Cal.  327; 
18  Am.  St.  Eep.  192;  10  L.  E.  A.  627;  24 
Pac.  121. 

Denial  of  -writ  in  matters  regarding  of- 
fices. Prohibition  does  not  lie  to  prevent 
the  usurpation  of  an  otBee  (Buekner  v. 
Veuve,  63  Cal.  304);  nor  is  it  available 
to  prevent  the  acts  of  a  de  facto  minis- 
terial officer,  nor  to  try  the  right  to  office 
(Havemever  v.  Superior  Court,  84  Cal. 
327;  18  Am.  St.  Eep.  192;  10  L.  E.  A. 
627;  24  Pac.  121);  nor  to  prevent  a  court 
from  recognizing  and  taking  judicial  no- 
tice of  the  acts  of  a  ministerial  officer, 
either  de  facto  or  de  jure,  nor  to  set  aside 
judicial  acts  already  done.  Hull  v.  Su- 
perior Court,  63  Cal.  179. 

To  prevent  payment  by  officers.  Pro- 
hibition does  not  lie  to  prevent  a  city  and 
county  treasurer  from  paying  an  elisor's 
bill  for  the  care  of  a  prisoner,  allowed  and 
ordered  paid  by  a  superior  judge.  Murphy 
V.  Bantel,  6  Cal.  App.  215;  91  Pac.  805. 

To  review  discretion.  Prohibition  does 
not  lie  to  review  the  discretion  of  a  public 
board  or  officer,  where  no  abuse  thereof  is 
shown.  People  v.  Nellis,  14  Cal.  App.  250; 
111  Pac.  631. 

Interest,  bias,  or  prejudice  of  judge. 
Prohibition  lies  to  restrain  a  judge  from 
proceeding  in  an  action  in  which  he  is  dis- 
qualified by  reason  of  interest,  although 
the  court  over  which  he  presides  may  have 
jurisdiction  of  the  cause.  North  Bloom- 
field  Gravel  Mining  Co.  v.  Keyser,  58  Cal. 
315.  But  prohibition  does  not  lie  to  re- 
strain a  superior  judge  from  trying  a  cause 
in  which  a  motion  was  made  for  a  change 


of  judges  on  the  ground  of  bias  and  preju- 
dice, where  he  finds  the  charge  unsus- 
tained:  having  jurisdiction  to  try  the 
cause,  error  in  denying  the  motion  can 
be  reviewed  onlv  on  appeal  (Talbot  v. 
Pirkey,  139  Cal.' 326;  73  Pac.  858);  noi 
does  prohibition  lie  to  prevent  a  judge 
from  trying  a  case  on  the  ground  of  his 
bias  or  prejudice,  when  the  facts  relied 
on  could  only  tend  to  create  a  bias  or 
prejudice  in  favor  of  the  party  applying 
for  the  writ.  Lassen  Irr.  Co.  v.  Superior 
Court,  151  Cal.  357;  90  Pac.  709. 

Acts  must  be  imminent.  Prohibition 
against  a  judge  should  be  denied,  where 
he  is  not  proceeding  or  threatening  to  do 
the  act  sought  to  be  prohibited.  Lewis  v. 
Superior  Court,  11  Cal.  App.  483;  105  Pac, 
763. 

Sufficiency  of  petition.  Prohibition  to 
restrain  a  superior  court  from  proceeding 
in  a  petition  for  the  removal  of  the  offi- 
cers of  a  corporation,  is  properly  brought 
in  the  name  of  the  corporation:  it  is  a 
party  beneficially  interested,  as  represent- 
ing the  stockholders  (ChoUar  Mining  Co. 
V.  Wilson,  66  Cal.  374;  5  Pac.  670)';  but 
prohibition  will  not  issue  at  the  instance 
of  a  petitioner  who  has  no  interest  in  the 
proceeding  sought  to  be  prohibited.  South- 
ern Pacific  Milling  Co.  v.  Superior  Court, 
14  Cal.  App.  240;  111  Pac.  625.  Where 
prohibition  is  sought  to  prevent  a  court 
from  proceeding  with  an  election  contest, 
the  petition  is  insufficient,  if  it  fails  to 
show  a  want  of  jurisdiction  of  the  con- 
test. Conlan  v.  Superior  Court,  12  Cal. 
App.  420;  107  Pac.  577. 

"What  reviewable.     The  sole  question  for 
consideration  in  a  proceeding  on  a  writ  of 
prohibition  is  one   of  jurisdiction    (Hogan 
V.   Superior   Court,   16   Cal.   App.   783;    117 
Pac.  947;  Conlan  v.  Superior  Court,  12  Cal. 
App.  420;  107  Pac.  577):  the  sole  province 
of   the  writ   is   to   determine   whether   the 
act  in  question  is  in  excess  of  jurisdiction. 
Conlan  v.  Superior  Court,  12  Cal.  App.  420; 
107  Pac.  577.     Errors  of  law,  not  going  to 
the  question  of  jurisdiction,  cannot  be  re- 
viewed on  a  writ  of  prohibition;   nor  can 
the  sufficiency  of  the  evidence  to  justify 
a  verdict  in  a  justice's  court  be  considered 
or  reviewed  upon  a  writ  of  prohibition  to 
that   court.    Hogan   v.   Superior   Court,   16 
Cal.  App.  783;  117  Pac.  947.     Parties  can- 
not,  by    stipulation,   limit   the   inquiry    on 
appeal  to  moot  questions  of  law,  not  aris- 
ing upon  the  record.    Hubbard  v.  Justice's 
Court,  5   Cal.  App.  90;   89  Pac.   865.     The 
superior  court  in  which  application  is  first 
made    for    letters    of    administration,    has 
exclusive  power,  subject  to  review  on  ap- 
peal,  to   determine   the  jurisdictional  fact 
whether  the   decedent   left   estate  in   that 
county,  and  the  existence  of  this  fact  can- 
not be  inquired  into  collaterally,  on  a  peti- 
tion for  a  writ  of  prohibition  against- ap- 
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plication  for  letters  in  another  county. 
Dungan  v.  Superior  Court,  149  Cal.  98;  117 
Am.  St.  Rep.  119;  81  Pac.  767. 

Appeal.  An  appeal  lies  from  a  juflg- 
ment  awarding  a  writ  of  prohibition. 
Simpson  v.  Police  Court,  160  Cal.  530;  117 
Pac.  553. 

Prohibition  as  a  process  for  review  and  correc- 
tion of  errors.    See  notes  1  Ann.  Cas.  713;  Ann. 


CODE  COMMISSIONERS'  NOTE.  1.  Juris- 
diction. The  supreme  court  has  original  juris- 
diction in  prohibition.  Tyler  v.  Houghton,  '2.0 
Cal.  26.  Or  it  may  use  the  writ  in  aid  of  Us 
appellate  jurisdiction.  People  v.  Turner,  1  Cal. 
143  :  52  .\m.  Dec.  295. 

2.  AJadavit.  The  affidavit  must  state  that  the 
affiant  has  either  knowledge  or  information  as  to 
the  matters  stated  in  the  petition.  Canaga  v. 
Drvdcn,  30  Cal.  244. 

3.  Person  beneficially  interested.  See  subd.  i 
of  note  to  §  1086,  ante. 


Cas.  1913D,  593. 

§  1104.  Writ  must  be  either  alternative  or  peremptory.  Form  of.  The 
writ  must  be  either  alternative  or  peremptory.  The  alternative  writ  must 
command  the  party  to  whom  it  is  directed  to  desist  or  refrain  from  further 
proceedings  in  the  action  or  matter  specified  therein,  until  the  further  order 
of  the  court  from  which  it  is  issued,  and  to  show  cause  before  such  court, 
at  a  specified  time  and  place,  why  such  party  should  not  be  absolutely  re- 
strained from  any  further  proceedings  in  such  action  or  matter.  The  per- 
emptory writ  must  be  in  a  similar  form,  except  that  the  words  requiring 
the  party  to  show  cause  why  he  should  not  be  absolutely  restrained,  etc., 
must  be  omitted,  and  a  return-day  inserted. 

Peremptory  writ.  A  peremptory  writ  of 
prohibition  lies  to  prevent  a  trial  court 
from  proceeding  with  a  cause  until  an 
appeal  taken  from  an  order  setting  aside 
a  judgment  therein  is  heard  and  deter- 
mined. Livermore  v.  Campbell,  52  Cal.  75; 
Kaufman  v.  Superior  Court,  108  Cal.  446; 
41  Pac.  476. 


Compare  §  1087. 

Legislation  §  1104.  1.  Enacted  March  11, 
1S72. 

3.  Amendment  by  Stats.  1901,  p.  184;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  838.  (1)  sub- 
stituting "command"  for  "state  generally  the  al- 
legation against,"  and  (2)  omitting  "and  com- 
mand such  party"  after  "directed." 


§  1105.  Certain  provisions  of  the  preceding  chapter  applicable.  The  pro- 
visions of  the  preceding  chapter,  except  of  the  first  four  sections  thereof, 
apply  to  this  proceeding. 


Legislation  S  1105.     Enacted  March  11,  1872. 

Parties  must  be  named  in  and  served 
with  petition.  The  rule  of  the  supreme 
court,  requiring  that  a  petition  for  a  writ 
of  prohibition  against  a  court  shall  dis- 
close the  names  of  the  real  parties  in  in- 
terest, does  not  require  that  such  parties 
shall  be  named  as  defendants  in  the  writ, 
but  only  that  their  names  shall  be  dis- 
closed by  the  petition,  and  that  service 
of  a  copy  of  the  petition  shall  be  made 
upon  them.  Havemever  v.  Superior  Court, 
S4  Cal.  327;  18  Am.  St.  Eep.  192;  10  L.  E.  A. 
627;  24  Pac.  121. 

Taking  averments  of  petition  as  true. 
Upon  demurrer  to  a  petition  for  a  writ  of. 
prohibition,  its  averments  must  be  taken 
as  true,  and  the  case  of  the  applicant  will 
be  considered  as  he  has  stated  it,  without 
investigation  or  inquiry  as  to  the  merits 
of  the  case.  Hevren  v.  Eeed,  126  Cal.  219; 
58  Pac.  536. 

Stay  of  proceedings.  The  operation  of 
the   writ  of  prohibition  is  excluded,   only 


in  cases  where  the  action  of  the  inferior 
tribunal  is  completed,  and  nothing  remains 
to  be  done  in  pursuance  of  its  void  order; 
if  the  action  of  the  inferior  tribunal  is 
not  completed  and  ended,  its  further  pro- 
ceedings may  be  stayed,  and  if  it  is  neces- 
sary for  the  purpose  of  affording  complete 
and  adequate  relief,  what  has  been  done 
will  be  undone.  Havemever  v.  Superior 
Court,  84  Cal.  327;  18  Am.  St.  Rep.  192; 
10  L.  R.  A.  627;  24  Pac.  121;  and  see  Hull 
V.  Superior  Court,  63  Cal.  174;  Valentine 
V.  Police  Court,  141  Cal.  616;  75  Pac.  336. 
Petition  for  rehearing.  A  petition  for 
a  rehearing,  ami  not  a  motion  for  a  new 
trial,  is  the  proper  remedy  for  one  desir- 
ing a  rehearing  of  an  original  petition  in 
the  supreme  court  for  a  writ  of  prohibi- 
tion, after  a  decision  has  been  rendered 
thereupon.  Granger's  Bank  v.  Superior 
Court,  101  Cal.  19S;  35  Pac.  642. 

CODE  COMMISSIONERS'  NOTE.  For  rules 
of  pleading,  see  §  §  1109,  1110,  post.  For  costs, 
see  §§  1022,  1024,  ante. 


§§  1108-1110 
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CHAPTEK  IV. 

WKITS  OF  EEVIEW,  MANDATE,  AND  PROHIBITION.     ISSUANCE,  RETURN,  AND 

HEARING. 

§1108.    Writs   of   review,   mandate,   and  prohibition.     Issuance,  return,  and  hearing. 

§  1108.  Writs  of  review,  mandate,  and  prohibition.  Issuance,  return, 
and  hearing.  Writs  of  review,  mandate,  and  prohibition  issued  by  the  su- 
preme court,  or  by  a  superior  court,  may,  in  the  discretion  of  the  court 
issuing  the  writ,  be  made  returnable,  and  a  hearing  thereon  be  had  at  any 
time. 


Powers  of  judges  at  chambers.  Ante,  §§  1G5, 
166. 

Legislation  §  1108.  1.  Enacted  March  11, 
1872;  based  on  Practice  Act,  §  653,  as  amended 
by  Stats.  1854,  Redding  ed.  p.  72,  Kerr.  ed.  p. 
101,  §  65,  which  read:  "Writs  of  certiorari  and 
mandamus  may  be  issued  in  the  cases  prescribed 
by  said  act  by  a  judge  of  the  supreme  court,  dis- 
trict court  or  county  court,  in  vacations,  and 
may,  in  the  discretion  of  the  judge  issuing  the 
writ,  be  made  returnable,  and  a  hearing  may  be 
had  on  the  return  thereof  in  vacation."  When 
enacted  in  1872,  §  1108  read:  "Writs  of  review, 
mandate,  and  prohibition  may  be  issued  by  any 
three  of  the  justices  of  the  supreme  court,  or  by 
any  district  or  county  judge,  in  vacation,  and 
may,  in  the  discretion  of  the  justices  or  judge 
issuing  the  writ,  be  made  returnable  and  a  hear- 
ing thereon  be  had  in  vacation." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  346, 
and  tlien  read  as  the  amendment  of  1880,  ex- 
cept that  it  had  the  words  "the  district"  instead 


of   "a   superior." 

3.  Amended  by  Code  Amdts.  18SO,  p.  74. 

4.  Repeal  by  Stats.  1901,  p.  184;  uncon- 
stitutional.    See  note  ante,  §  5. 

CODE  COMMISSIONERS'  NOTE.  Since  this 
section  was  orijrinally  prepared,  the  supreme 
court  held,  in  Smith  v.  City  Council,  40  Cal.  481, 
that  these  writs  could  only  issue  from  the  supreme 
court;  that  the  justices  thereof,  as  such,  could 
not  direct  their  issuance.  To  avoid  the  effects 
of  the  decision  in  that  case,  §  48  of  this  code 
declares  that  for  the  purpose  of  issuing  such 
writs  the  supreme  court  is  always  open  and  in 
session.  Section  1108  should  have  been  changed 
to  conform  with  §  48  in  letter,  but  the  literal 
discrepancy  was  not  noticed  until  too  late.  In 
substance,  both  are  the  same,  for  three  justices 
may  make  an  order  of  court.  See  §  46,  ante. 
That  the  district  and  county  judges  may  issue 
and  hear  such  writs  at  chambers,  was  affirmed 
in  Brewster  v.  Hartley,  37  Cal.  15;  99  Am.  Dec. 
237.      See  §  166,  ante. 


CHAPTER  V. 

RULES  OF  PRACTICE  AND  APPEALS. 
§1109.     Certain  provisions  of  part  two  applicable.         §1110.     Same. 

§  1109.  Certain  provisions  of  part  two  applicable.  Except  as  otherwise 
provided  in  this  title,  the  provisions  of  part  two  of  this  code  are  applicable 
to  and  constitute  the  rules  of  practice  in  the  proceedings  mentioned  in  this 
title. 


See   ante,  §§  307   et   seq. 

Legislation  §  1109.  1.  Enacted  March  11, 
1872. 

3.  Amendment  by  Stats.  1901,  p.  184;  un- 
constitutional.    See  note  ante,  §  5. 

Nature  of  proceeding.  A  writ  of  man- 
damus, if  regarded  as  a  special  proceed- 
ing, is  subject  to  the  rules  governing  the 
limitation  of  actions.  Barnes  v.  Glide,  117 
Cal.  1;  59  Am.  St.  Rep.  153;  48  Pac.  804. 
The  ordinary  rules  in  civil  actions  are 
applicable  to  pleadings  in  mandamus  pro- 


ceedings, except  in  respect  to  matters 
otherwise  provided  in  the  chapter  under 
that  head.  Taylor  v.  Burks,  6  Cal.  App. 
225;  91  Pac.  814.  Mandamus  is  subject 
to  the  rules  which  govern  the  limitation 
of  actions.  Barnes  v.  Glide,  117  Cal.  1; 
59  Am.  St.  Rep.  153;  48  Pac.  804;  Jones 
V.  Board  of  Police  Commissioners,  141  Cal. 
96;  74  Pac.  696. 

"Part  two  of  this  code,"  relative  to  new 
trial  and  appeal.  See  ante,  §§  656-663a, 
936-980. 


§1110,  Same.  The  provisions  of  part  two  of  this  code  relative  to  new 
trials  and  appeals,  except  in  so  far  as  they  are  inconsistent  with  the  provis- 
ions of  this  title,  apply  to  the  proceedings  mentioned  in  this  title. 

Application  of  sections.  The  provisions 
of  §§  656-663a,  936-980,  ante,  relating  to 
new  trial  and  appeal,  are  applicable  to 
the  proceedings  mentioned  in  §§  1063-1110. 
Beaumont  v.  Samson,  4  Cal.  App.  701;  89 
Pac.  137. 


See  ante,  §§  656  et  seq.,   §§  936  et  seq. 

1.   Enacted    March 


11. 


Legislation   §   1110. 
1872. 

2.  Repeal  by  Stats.  1901,  p.  185,  and  a  new 
section  of  the  same  number  added,  providing 
that  "real  party  must  be  named  and  served  with 
notices,  etc.":  unconstitutional.  See  note  ante, 
§5. 
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WHO  MAY   CONTEST — GROUNDS  OF. 


TITLE  II. 
CONTESTING  CERTAIN  ELECTIONS. 


Clork  to  issue  citation  to  respondent. 

Witnesses;  attendance  of,  how  enforced. 

Power  of  court.      Adjournment  of  court. 

Rules  to  govern  court  in  trial  of  contest. 

Certificate  of  election,  to  whom  must  be 
issued. 

In  case  of  tie  vote,  who  may  contest. 

When  canvassing  board  declares  no  elec- 
tion, who  may  contest. 

Costs. 

Appeal.      Right  to  office  pending. 

Appeal. 

When  election  void  and  office  vacant. 


§  1111.    Who  may  contest,    and  grounds   of   con-  §  1119. 

test.  §  1120. 

§  1112.     Irregularity    and    improper    conduct    of  §  1121. 

judges,   when  to  annul   elections.  §  1122. 

§  1113.     When  not  to.  §  1123. 
§  1114.    Illegal  votes,  when  not  to  vitiate  election. 

§1115.     Proceedings  on  contested  election.  §1124. 

§  1116.    Statement  of  cause   of  contest  in  illegal  §  1124. 

voting. 

§  1117.     Statement  of  cause  of  contest.     Want  of  §  1125. 

form  not  to  vitiate.  §  1126. 

§  1118.    Court  to  set  day  to  hear  contested  elec-  §  1126. 

tion.  §  1127. 
§  1118.     Special  session  of  court  to  hear  contest. 

§1111.  Who  may  contest,  and  grounds  of  contest.  Any  elector  of  a 
county,  city  and  county,  city,  or  of  any  political  subdivision  of  either,  may 
contest  the  right  of  any  person  declared  elected  to  an  office  to  be  exercised 
therein,  for  any  of  the  following  causes:  1.  For  raalconduct  on  the  part  of 
the  board  of  judges,  or  any  member  thereof.  2.  When  the  person  whoso 
right  to  the  office  is  contested  was  not,  at  the  time  of  the  election,  eligibh; 
to  such  office.  3.  AVhen  the  person  whose  right  is  contested  has  given  to 
any  elector  or  inspector,  judge,  or  clerk  of  the  election,  any  bribe  or  re- 
v,'ard,  or  has  offered  any  such  bribe  or  reward  for  the  purpose  of  procuring 
his  election,  or  has  committed  any  other  offense  against  the  elective  fran- 
chise defined  in  title  four,  part  one,  of  the  Penal  Code.  4.  On  account  of 
illegal  votes. 

for  the  contest  of  elections,  although  sepa- 
rated from  other  cognate  provisions  by 
the  arrangement  of  the  code,  are  a  part 
of  the  general  system  for  the  regulation 
of  elections  in  this  state  (Kirk  v.  Ehoads, 
46  Cal.  398);  and  they  provide  a  plain, 
speedy,  and  adequate  remedy  in  cases  of 
election  contests,  and  the  exclusive  remeay 
for  setting  aside  or  canceling  the  certifi- 
eate  of  election  issued  as  a  result  of  the 
official  canvass  bv  a  board  of  supervisors 
(Gibson  v.  Twaddle,  1  Cal.  App.  126;  81 
Pac.  727);  and  the  legislature,  when  en- 
acting these  sections,  clearly  intended  to 
adopt  a  uniform  rule  for  all  election  con- 
tests as  to  the  ofScers  named  in  §  1111,  and 
necessarily  repealed  all  former  statutes  in- 
consistent with  that  intention;  hence,  the 
provisions  of  a  city  charter,  enacted  in 
1854,  giving  the  common  council  of  such 
city  exclusive  jurisdiction  to  hear  and  de- 
termine an  election  contest  for  the  office 
of  a  city  councilman  was  repealed  by  this 
section.  McGivney  v.  Pierce,  87  Caf.  124; 
25  Pac.  269.  This  section  points  out  the 
procedure,  and  the  powers  and  duties  of 
the  superior  court,  in  cases  of  contests  of 
certain  elections.  Carter  v.  Superior  Court, 
US  Cal.  150;  70  Pac.  1067.  Any  elector 
may  contest,  for  certain  causes,  the  right 
of  any  person  declared  elected  to  an  office, 
uiiiler  this  section;  and  the  subsequent  sec- 
tions provide  how  he  shall  proceed  to  in- 
stitute and  conduct  such  contest;  but  this 


Malconduct  of  judges.    Post,  §§  1112,  1113. 
Contesting  election. 

1.  Of     members   of   legislature.      Pol.    Code, 
§  273. 

2.  Of  governor,  etc.      See  Pol.  Code,  §  288. 
Office,  usurpation  of,  etc.    Ante,  §§  802  et  seq. 
Otfeuse  against  elective  franchise.    Pen.   Code, 

§§41   et   seq. 

Legislation  §  1111.  1.  Enacted  March  11, 
lS7a;  based  on  Stats.  1850,  p.  106,  §  51,  (1) 
the  introductory  paragraph  then  reading,  "Any 
elector  of  the  proper  county  may  contest  the 
right  of  any  person  declared  duly  elected  to  an 
oftice  to  be  exercised  in  and  for  such  county; 
and,  also,  any  elector  of  a  township  may  contest 
the  right  of  any  person  declared  duly  elected  to 
any  ollice,  in  and  for  such  township,  for  any  of 
the  following  causes";  (2)  subd.  1  and  subd.  2 
read  as  at  present;  (3)  subd.  3  {which  was 
omitted  by  the  code  commissioners)  read,  "When 
the  person  whose  right  is  contested  shall  have 
been,  previous  to  such  election,  convicted  of  an 
infamous  crime  by  any  court  of  competent  juris- 
diction, such  conviction  not  having  been  reversed, 
nor  such  person  relieved  from  the  legal  infamy 
of  such  conviction";  (4)  subd.  4  (the  present 
subd.  3)  had  the  words  "shall  have"  instead  of 
"has"  before  "offered,"  and  then  ended  with  the 
words  "procuring  his  election";  (5)  subd.  5  was 
the  present  subd.  4.  When  §  1111  was  enacted 
in  1872,  (1)  in  introductory  paragraph,  (a) 
"proper"  was  omitted  before  "county"  in  first 
line,  and  (b)  "duly"  was  omitted  before  "elected," 
in  both  instances;  (2)  subd.  3,  quoted  supra, 
was  omitted,  and  subd.  4  renumbered  subd.  3, 
and  (a)  "shall  have"  changed  to  "has,"  before 
"offered."  and  (b)  the  words  "or  has  committed," 
etc.,  added  after  "procuring  his  election";  (5) 
subd.   5   rennni'K'red   subd.   4. 

3.  Amended  by  Code  Amdts.  1875-76,  p.  100, 
the  only  changes  being  in  the  introductory  para- 
graph. 

Construction  of  code  sections.  This  sec- 
tion, and  the  sections  following,  providing 


§  nil 
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section  is  only  part  of  the  law  of  pro- 
cedure, and  is  not  substantive  law  on  the 
question  of  eligibility.  Ward  v.  Crowell, 
142Cal.  587;  76  Pae.  491. 

Nature  and  purpose  of  election  contest. 
An  election  contest  is  a  statutory  proceed- 
ing, and  can  be  begun  only  in  one  of  the 
cases  enumerated  in  this  section,  and  upon 
no  other  grounds.  Snibley  v.  Palmtag,  128 
Cal.  283;  60  Pac.  860.  "a  proceeding  to 
contest  the  right  of  a  person  to  an  office 
is  a  special  proceeding,  governed  by  the 
provisions  of  this  title  (§§  1111-1127)  of 
the  code  (Broadbent  v.  Keith,  15  Cal.  App. 
382;  114  Pac.  996),  which  provide  an  ex- 
clusive remedy  for  setting  aside  or  can- 
celing the  certificate  of  election  issued  as 
a  result  of  the  official  canvass  by  a  board 
of  supervisors.  Gibson  v.  Twaddle,  1  Cal. 
App.  126;  81  Pac.  727.  The  contest  does 
not  merely  concern  the  persona!  and 
pecuniary  interest  of  rival  candidates  for 
the  office;  but  paramount  to  their  claims 
is  the  deep  public  concern  involved  as  to 
who  are  entitled  to  hold  an  office  for 
which  the  suffrages  of  the  electors  have 
been  cast;  the  public  interests  impera- 
tively require  that  the  ultimate  deter- 
mination of  the  contest  shall,  in  every 
instance,  if  possible,  reach  the  very  right 
of  the  case,  and  ascertain  and  declare 
whether  either  of  the  rival  candidates  be- 
fore the  court  or  some  other  candidate  has 
been  elected.  Sweeny  v.  Adams,  141  Cal. 
558;  75  Pac.  182.  The  purpose  of  the  eon- 
test  is  to  obtain  a  recanvass  of  the  votes 
cast  at  an  election  in  which  some  person 
was  declared  elected;  and  where  the  court 
finds  that  no  one  was  declared  elected, 
the  court  has  no  jurisdiction  of  the  con- 
test, and  cannot  declare  the  contestant 
elected.  Austin  v.  Dick,  100  Cal.  199;  34 
Pac.  655;  and  see  Maddux  v.  Walthall, 
141  Cal.  412;  74  Pac.  1026.  No  right  is 
involved  in  a  contest  of  the  right  of  a 
person  declared  elected  to  any  office,  other 
than  the  apparent  legal  right  which  is 
created  by  the  declaration  of  the  canvass- 
ing board  that  such  person  has  been 
elected;  the  contest  attacks  the  election 
itself,  and  is  not  concerned  with  the  cer- 
tificate of  election  or  the  proceedings  sub- 
sequent thereto,  nor  is  the  jurisdiction  of 
the  court  to  entertain,  or  the  right  of  the 
elector  to  commence,  the  contest,  in  any 
manner  affected  by  the  failure  of  the  per- 
son declared  elected  to  qualify  before  the 
contest  was  begun.  Sweeny  v.  Adams,  141 
Cal.  558;  75  Pac.  182. 

Who  may  institute  proceeding.  The  pro- 
ceeding provided  for  by  this  section  may 
be  instituted  bv  any  elector.  Maddux  v. 
Walthall,  141  Cal.  412;  74  Pac.  1026. 

Right  to  contest.  A  candidate's  failure 
to  qualify,  when  elected,  does  not  affect 
an  elector's  right  to  maintain  a  contest. 
Bush  V.  Head,  154  Cal.  277;  97  Pac.  512. 


What  offices  subject  to  contest.  The  of- 
fice of  judge  of  the  superior  court  is  a 
proper  subject  of  contest.  Bush  v.  Head, 
154  Cal.  277;  97  Pac.  512. 

Matters  for  determination  of  court.  The 
only  matters  of  inquiry  for  the  court,  in 
an  election  contest  instituted  under  this 
section,  are  those  prescribed  in  the  first 
three  subdivisions  thereof,  unless  the  per- 
son declared  elected  by  the  canvassing 
board  is  charged  with  a  violation  of  the 
provisions  of  the  Purity  of  Elections  Law, 
in  which  event,  it  may  be,  the  court  may 
hear  and  determine  such  charge.  Maddux 
V.  Walthall,  141  Cal.  412;  74  Pac.  1026. 

Methods  of  testing  right  to  oface.  Where 
a  person,  not  possessing  the  necessary 
qualifications,  is  elected  to  office,  and  en- 
ters upon  the  discharge  of  its  duties,  he 
becomes  an  officer  de  facto,  and  his  right 
to  hold  the  office  can  be  contested  only 
by  direct  proceedings  for  that  purpose;  the 
proper  method  of  inquiring  into  his  eligi- 
bility or  ineligibility  is  a  proceeding  to 
contest  his  election,  or  one  by  writ  of 
quo  warranto.  Satterlee  v.  San  Francisco, 
23  Cal.  314.  There  are  two  separate  and 
distinct  methods  by  which  to  test  the  title 
to  an  office:  one  is  by  a  proceeding  in  the 
nature  of  quo  warranto  against  any  person 
who  usurps  or  intrudes  into  a  public  office; 
the  other  is  by  contesting  the  election 
under  the  provisions  of  this  title.  Powers 
V.  Hitchcock,  129  Cal.  326;  61  Pac.  1076. 

Jurisdiction  of  courts.  The  provisions 
of  the  constitution  relative  to  the  juris- 
diction of  courts  do  not  disable  the  legis- 
lature, in  creating  municipal  corporations, 
from  providing  that  the  city  council  shall 
be  the  final  and  exclusive  judge  of  the 
election  of  all  municipal  officers.  Carter 
V.  Superior  Court,  138  Cal.  150;  70  Pac. 
1067.  The  old  county  courts  had  jurisdic- 
tion to  hear  and  determine  contests  as  to 
the  right  to  hold  municipal  offices  (Kirk 
V.  Rhoads,  46  Cal.  398);  and  the  old  dis- 
trict court  had  jurisdiction  of  contested- 
election  cases.  People  v.  Holden,  28  Cal. 
123. 

Grounds  of  contest.  An  election  contest 
can  be  begun  only  in  one  of  the  cases 
enumerated  in  this  section,  and  upon  no 
other  grounds.  Snibley  v.  Palmtag,  128 
Cal.  283;  60  Pac.  860.  It  is  not  a  p-ood 
ground  for  contest,  that  the  , defendant 
wrongfully  procured  his  nomination,  or 
had  his  name  illegally  placed  upon  the 
tickets  (Powers  v.  Hitc^hcock,  129  Cal.  325; 
61  Pac.  1076);  nor  is  it  a  good  ground,  that 
the  defendant  aided  and  abetted  the  regis- 
tering officer  in  the  illegal  registry  of  vot- 
ers (Meredith  v.  Chris\y,  64  Cal.  95;  27 
Pac.  863);  nor  is  it  a  good  ground,  merely 
that  some  other  person  received  more  votes 
than  the  person  declared  elected,  or  an 
equal  number  of  votes  with  him.  Snibley 
V.  Palmtag,  128  Cal.  283;  60  Pac.  860. 
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a  contestee  might  prevent  a  determination 
as  to  his  right  of  office,  by  showiug  that 
the  contestant  himself  had  violated  cer- 
tain election  laws,  and  was  himself,  there- 
fore, not  entitled  to  the  office.  Maddux 
V.  Walthall.  141  Cal.  412;  74  Pac.  1026. 

Vacancy  filled  how.  Where  an  ineligible 
person  has  been  elected  to  office,  and  the 
election  has  been  annulled  upon  a  contest, 
a  %-acancy  is  thereby  created,  which  may 
be  filled  by  the  appointing  power.  Camp- 
bell V.  Board  of  Supervisors,  7  Cal.  App. 
155;  93  Pac.  1061. 

Effect  of  ineligibility  of  candidate  receivins 
highest  number  of  votes.  See  notes  52  Am.  Dec 
151;   124  Am.  St.  Rep.  211. 

When  candidate  receiving  next  highest  number 
of  votes  to  ineligible  candidate  elected.  See  notes 
12  Am.  Rep.  341;  13  L.  R.  A.  (N.  S.)  1013;  34 
L.   K.  A.    (.\.   S.)    240. 

Resignation  of  contestee  as  defense  to  proceed- 
ings to  contest  election.  See  note  Ann.  Cas. 
1912D,  265. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1850, 
p.  101.  See  title  "Elections,"  vol.  I,  Annotated 
Political  Code. 

1.  Subd.  1.  Mere  irregularities,  which  do  not 
affect  the  result,  do  not  vitiate  an  election.  Whip- 
ley  V.  McKuue,  12  Cal.  352;  People  v.  Campbell, 
2  Cal.  135;  Sprague  v.  Norway,  31  Cal.  173; 
Knowles  v.  Yates,  31  Cal.  82;  Brightley's  Lead- 
ing Cases  on  Elections,  pp.  260,  261,  270,  320, 
328  423,  439,  448,  453,  496;  People  v.  Cook, 
8  N.  Y.  67;  59  Am.  Dec.  451.  The  fact  that 
the  ballot-box  was  temporarily  out  of  tlie  pos- 
session of  the  officers,  in  the  absence  of  fraud, 
does  not  vitiate  the  election.  Whipley  v.  McKune, 
12  Cal.  352.  Nor  does  the  failure  of  the  officers 
to  be  sworn.  Id.  Votes  legally  cast  should  not 
be  rejected  for  malconduct  of  officers  of  election. 
Bourland  v.  Hildreth,  26  Cal.  173.  If  persons, 
acting  as  the  board,  open  the  polls  and  hold  an 
election  at  a  place  far  distant  from  the  place 
authorized  by  the  board  of  supervisors,  it  is 
malconduct.     Knowles  v.  Yates,  31  Sal.  82. 

2.  Subd.  2.  Saunders  v.  Haynes,  13  Cal.  145; 
People  V.  Jones,  20  Cal.  50;  Satterlee  v.  San 
Francisco,  23  Cal.  314. 

3.  Subd.  3.  People  v.  Board  of  Supervisors,  27 
Cal.  655. 

4.  Subd.   4.     See  §  1114,  post. 

5.  Generally.  These  proceedings  are  constitu- 
tional. Suunders  v.  Haynes,  13  Cal.  145.  Pro- 
ceedings under  this  title  are  special  cases,  within 
the  mer.ning  of  §  9  of  article  IV  of  the  constitu- 
tion. Id.;  Dorsey  v.  Barry,  24  Cal.  449;  Keller 
V.  Chapman,  34  Cal.  635.  These  proceedings  are 
not  exclusive.  The  remedy  by  quo  warranto  e.x- 
ists.  People  v.  Holden,  28  Cal.  123.  Nor  do 
they  apply  to  elections  held  for  county  seats. 
Calaveras  County  v.  Brockway,  30  Cal.  325. 

§  1112.  Irregularity  and  improper  conduct  of  judges,  when  to  annul 
elections.  No  irregularity  or  improper  conduct  in  the  proceedings  of  the 
judges,  or  any  of  them,  is  such  malconduct  as  avoids  an  election,  unless  the 
irregularity  or  improper  conduct  is  such  as  to  procure  the  person  whose 
right  to  the  office  is  contested  to  be  declared  elected  when  he  had  not  re- 
ceived the  highest  number  of  legal  votes. 

Legislation  §  1112.  Enacted  March  11,  lS7a 
(based  on  Stats.  1850,  p.  106,  §  52),  (1)  sub- 
stituting (a)  "is"  for  "shall  be  construed  to 
amount  to,"  (b)  "avoids  an"  for  "to  annul  or 
set  aside  any,"  (c)  "is"  for  "shall  have  been" 
after  "conduct,"  and  (d)  "is"  for  "may  be" 
before  "contested";  (2)  omitting  "duly"  before 
"elected." 


Malconduct  of  board  of  judges.  Mal- 
conduct of  an  election  board,  or  of  any 
member  thereof,  is  a  good  ground  for  the 
contest  of  an  election.  Russell  v.  McDow- 
ell. S3  Cal.  70;  23  Pac.  183. 

Ineligibility  to  office.  Various  grounds 
of  contest  are  enumerated  in  the  code;  one 
is,  that  the  person  whose  right  to  the  office 
is  contested  was  not,  at  the  time  of  the 
election,  eligible  thereto.  McCarthy  v.  Wil- 
son, 146  Cal.  323;  82  Pac.  243.  Under  the 
charter  of  San  Francisco,  the  tax-collector 
must  be  an  elector  of  the  city  and  county 
at  the  time  of  his  election,  and  must  have 
been  such  for  five  years  previous  thereto; 
and  if  he  has  not  those  qualifications  at 
the  time  of  his  election,  he  is  not  eligible 
to  that  office,  and  is  not  entitled  to  hold 
the  office,  even  though  he  received  a  major- 
ity of  the  votes  cast  at  the  election;  nor 
is  it  of  any  avail  that  he  has  the  requisite 
qualifications  at  the  time  of  taking  office. 
Sheehan  v.  Scott,  145  Cal.  684;  79  Pac.  350; 
and  see  Scott  v.  Sheehan,  145  Cal.  691;  79 
Pac.  353.  A  retired  army  officer  is  eligible 
to  a  civil  office  of  profit  in  this  state:  he  is 
no  longer  an  officer,  in  the  proper  sense  of 
that  term.  Eeed  v.  Schon,  2  Cal.  App.  55; 
83  Pac.  77.  A  promise,  by  a  candidate  for 
the  office  of  superior  judge,  not  to  qualify 
or  to  enter  upon  the  discharge  of  his  duties 
if  elected,  for  the  purpose  of  creating  a 
vacancy  in  the  office,  does  not  make  the 
candidate  ineligible.  Bush  v.  Head,  154 
Cal.  277;  97  Pac.  512. 

Violation  of  Purity  of  Elections  Act.  A 
promise  not  to  qualify,  if  elected  to  office, 
was  a  violation  of  the  Purity  of  Elections 
Act  (Stats.  1893,  p.  12),  now  repealed,  and 
was  a  ground  of  contest,  under  that  act, 
of  the  right  of  such  candidate,  if  elected, 
to  hold  the  office.  Bush  v.  Head,  154  Cal. 
277;  97  Pac.  512. 

Illegality  of  votes.  The  legality  or  ille- 
gality of  a  vote,  cast  by  a  qualified  elector 
in  the  form  prescribed  by  law,  does  not 
depend  upon  the  motive  or  purpose  which 
mav  have  actuated  him  in  voting.  Bush  v. 
Head,  154  Cal.  277;  97  Pac.  512. 

Defenses.     It   was   never   designed   that 


Construction  of  section.     The   language 
of    this    sec  lion    is    applicable    equally    to 


mandatory  and  to  directory  provisions  of 
the  election  law,  and  it  must  receive  a  con- 
struction reconcilable  with  the  doctrine  as 
to  the  effect  of  disregarding  mandatory 
provisions;  its  meaning  is,  merely,  that 
the  election  of  a  county  officer  will  not  be 
avoided,  unless  enough  precincts  are  ex- 
cluded    for     malconduct    of     the     election 
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garded  mandatory  provisions  of  the  stat- 
ute, or  such  directory  provisions  as  were 
designed  to  prevent  fraudulent  voting,  fol- 
lowed by  such  actual  fraud  as  throws  sus- 
picion on  the  result,  without  any  means  of 
purging  the  poll.  Eussell  v.  McDowell,  83 
Cal.  70;  23  Pac.  183. 

Rejection  of  toallots.  Where  the  procla- 
mation of  a  township  board  of  supervisors 
called  for  the  election  of  two  constables, 
and  the  statute  allowed  only  one,  and  a 
contest  is  instituted,  the  court  may  prop- 
erly reject  all  ballots  containing  the  names 
of  two  constables.  Sanchez  v.  i'ordyce,  141 
Cal.  427;  75  Pac.  56. 


CODE    OOMMISSICHEKS' 
to  §  1111,  ante. 


NOTE.      See    note 


boards  to  destroy  his  majority.  Eussell  v. 
McDowell,  83  Cal.  70;  23  Pac.  183.  If  the 
concluding  phrase  of  this  section,  "when 
he  had  not  received  the  highest  number  of 
legal  votes,"  is  read  as  meaning  "when  he 
had  not  received  as  many  votes  as  were 
given  to  some  other  person,"  a  construc- 
tion supported  by  §  1067  of  the  Political 
Code,  the  section  is  brought  into  harmony 
with  §  1114,  post.  Wright  v.  Ashton,  143 
Cal.  544;  77  Pac.  477. 

Particiilar  illegal  votes  need  not  be 
proved.  Misconduct  of  an  election  board 
warrants  the  exclusion  of  the  entire  vote 
of  the  precinct  as  illegal,  under  this  sec- 
tion, without  requiring  proof  of  particular 
illegal  votes  cast,  if  the  board  has  disre- 

§  1113.  When  not  to.  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  malconduct  on  the  part 
of  the  board  of  judges  of  any  township  election,  or  any  member  thereof, 
the  election  cannot  be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township,  or  townships,  would  change  the 
result  as  to  such  office  in  the  remaining  vote  of  the  county. 

full  and  fair  expression  of  the  will  of  the 
qualified  electors  of  the  precincts,  or 
diminished  the  number  of  legal  votes  that 
the  contestee  would  otherwise  have  re- 
ceived, any  mere  irregularities  on  the  part 
of  the  officers  cannot  prevent  the  count 
of  the  vote  of  such  precinct  as  against  the 
contestee.  Abbott  v.  Hartley,  143  Cal.  484; 
77  Pac.  410. 

Number  of  votes  as  affecting  annulment 
of  election.  Where,  upon  a  contest  of  elec- 
tion, the  contestant  and  contestee  receive 
an  equal  number  of  legal  votes  for  the 
office  contested,  which  was  higher  than 
the  number  of  ballots  cast  for  other  candi- 
dates for  the  same  office,  the  certificate 
of  election  cannot  be  annulled.  Wright  v. 
Ashton,  143  Cal.  544;   77  Pac.  477. 

Fraudulent  irregularities.  Irregularities 
on  the  part  of  election  officers  will  not  in- 
validate an  election,  unless  fraud,  collu- 
sion, or  some  suspicious  circumstances  are 
shown.  Whipley  v.  McKune,  12  Cal.  352. 
While  courts  are  very  indulgent  respecting 
omissions,  inadvertences,  and  mistakes  of 
officers  of  elections,  yet  they  should  be  re- 
quired so  to  perform  their  duties  as  to 
preserve  the  purity  of  the  ballot-box. 
Knowles  v.  Yates,  31  Cal.  82. 

Departure  from  statute.  Mandatory  pro- 
visions for  the  holding  of  an  election  must 
be  followed,  or  the  failure  will  vitiate  it; 
departure  from  the  terms  of  a  directory 
provision  does  not  render  it  void,  in  the 
absence  of  a  further  showing  that  the  re- 
sult has  been  changed,  or  the  rights  of  the 
voters  injuriously  affected  thereby.  Tebbe 
v.  Smith,  108  Cal.  101;  49  Am.  St.  Eep.  68; 
29  L.  E.  A.  673;  41  Pac.  454.  Neither  the 
voters  nor  the  candidates  for  office  have 
any   control   over   the   officers   of   election; 


Legislation  g  1113.  Enacted  March  11,  1873 
(based  on  Stats.  18.50,  p.  106,  §  53),  substitut- 
ing (1)  "can"  for  "shall"  after  "election,"  and 
(2)  "would"  for  "shall"  before  "change." 

Construction  of  section.  The  provisions 
of  the  statute  clearly  indicate  that  the 
legislature  did  not  mean  that  the  returns 
of  a  candidate  should  be  set  aside,  where 
an  election  was  held  at  the  proper  time 
and  place,  and  for  the  proper  offices,  unless 
it  affirmatively  appears  that  there  was 
such  irregularity  as  affected  the  result  of 
the  election;  and  when  these  irregularities 
of  mere  mode  occur,  it  rests  with  the  con- 
testant to  show  that  they  changed  the  re- 
sult.   Whipley  v.  McKune,  12  Cal.  352. 

Irregularities  not  affecting  result.  As 
the  returns  are  prima  facie  evidence  of  the 
facts  they  import,  and  as  the  returned 
candidate,  especially  after  being  commis- 
sioned, is  prima  facie  entitled  to  the  office, 
the  contestant  must  show  not  only  that  the 
election  was  conducted  irregularly,  but 
also  that,  in  consequence  of  irregularities, 
the  declared  result  was  different  from 
what  it  otherwise  would  have  been.  Whip- 
ley V.  McKune,  12  Cal.  352.  Mere  irregu- 
larities which  do  not  affect  the  final  result 
of  the  election,  or  which  do  not  produce  a 
result  different  from  that  which  would 
otherwise  have  happened,  do  not  vitiate 
such  election.  Sprague  v.  Norway,  31  Cal. 
173.  The  important  question  in  contested 
election  cases  is,  whether  the  qualified 
electors  have  been  deprived  of  a  fair 
opportunity  of  expressing  their  prefer- 
ence: irregularities  not  affecting  the  result 
should  be  disregarded.  Preston  v.  Culbert- 
son,  58  Cal.  198.  Where  there  was  no 
malconduct  on  the  part  of  the  election 
officers  in  certain  precincts,  which  in  any 
way  injured  the  contestee,  or  prevented  a 
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and  to  upset  an  election  because  such  offi- 
cers have  failed  to  comply  strictly  with 
the  law,  where  no  harm  was  done  thereby, 
would  be  to  encourage  irregularities  com- 
mitted for  the  very  purpose  of  invalidat- 
ing an  election.  Hayes  v.  Kirkwood,  136 
Cal.  39(5;  69  Pac.  30.  The  mere  failure  of 
the  election  officers  properly  to  return  the 
tally-lists,  as  required  by  law,  does  not 
preclude  the  court  from  counting  the  bal- 
lots returned,  where  the  election  was 
otherwise  valid  at  the  precinct.  Davis  v. 
Grunig,  143  Cal.  336;  76  Pac.  1102.  The 
true  test  to  be  applied  to  departures  from 
the  requirements  of  the  laws  regulating 
the  conduct  of  elections  on  the  proper  day 
and  at  the  proper  place,  whether  the  re- 
quirements are  mandatory  or  directory,  is, 
whether  or  not  the  particular  departure  is 
of  such  a  nature  as  to  make  it  impossible 
or  extremely  difficult  to  determine,  under 
the  circumstances  of  the  case,  whether 
fraud  has  been  committed,  or  anything 
has  been  done  which  would  affect  the  re- 
sult. Kenworthy  v.  Mast,  141  Cal.  26S;  74 
Pac.  841.  An  honest  or  mistaken  disre- 
gard, by  election  officers,  of  directory  pro- 
visions of  the  statute,  not  resulting  in 
manifest  fraud,  does  not  justify  the  rejec- 
tion of  the  entire  vote  of  a  precinct.  Davis 
V.  Grunig,  143  Cal.  336;  76  Pac.  1102. 

Delay  in  opening  poUs.  A  delay  of  half 
an  hour  in  opening  the  polls,  or  the  neglect 
of  the  officers  of  election  to  be  sworn,  does 
not  aflfect  the  validity  of  the  election, 
where  no  one  was  thereby  deprived  of  the 
privilege  of  voting.  People  v.  Prewett,  124 
Cal.  7;  56  Pac.  619;  and  see  Whipley  v. 
McKune,  12  Cal.  352.  A  delay  in  opening 
the  polls  does  not  invalidate  the  vote  of 
the  precinct,  where  the  officers  acted  with- 
out fraudulent  intent,  and  the  result  could 
not  have  been  changed.  Kenworthy  v. 
Mast,  141  Cal.  268;  74  Pac.  841.  Where 
delay  in  opening  the  polls  precisely  at  sun- 
rise is  not  alleged  to  be  inconsistent  with 
honest  intent,  and  the  violation  of  the 
letter  of  the  law  is  not  alleged  to  have 
operated  to  obstruct  the  full  and  fair  ex- 
pression of  the  suffrage  of  the  precinct, 
the  bald  fact  of  such  delay  is  not  sufficient 
to  disfranchise  the  precinct.  Packwood  v. 
Brownell,  121  Cal.  478;  53  Pac.  1079. 

Counting  votes  improperly  given.  The 
mere  receiving  and  counting  of  votes,  im- 
properly'- given,  does  not  invalidate  an 
election.    Whipley  v.  McKune,  12  Cal.  352. 

Preservation  of  ballots.  One  who  relies 
upon  overcoming  the  prima  facie  correct- 
ness of  the  official  canvass  by  a  resort  to 
the  ballots  must  first  show  that  the  ballots, 
as  presented  ^o  the  court,  are  intact  and 
genuine;  and  where  a  mode  of  preserva- 
tion is  enjoined  by  the  statute,  proof  must 
be  made  of  a  substantial  compliance  there- 
with; but  such  requirements  are  construed 
as  directory,  merely,  the  object  looked  to 
being  the  preservation  inviolate  of  the 
2  Fair. — 80 


ballots,  and  if  this  is  established,  they 
cannot  be  rejected,  merely  because  the 
precise  mode  of  reaching  it  has  not  been 
followed.  Tebbe  v.  Smith,  lOS  Cal.  101; 
49  Am.  St.  Rep.  68;  29  L.  E.  A.  673;  41 
Pac.  454.  The  neglect  of  the  election  offi- 
cers to  write  their  names  across  the  seal 
of  the  envelope  containing  the  ballots,  does 
not  invalidate  the  election,  where  the  bal- 
lots were  properly  preserved  and  no  injury 
resulted.  McCarthy  v.  Wilson,  146  'Cal. 
323;  82  Pac.  243.  Torn  ballots,  in  the  ab- 
sence of  evidence  to  explain  when  or  how 
they  were  torn,  may  be  counted,  upon  the 
assumption  that  they  were  torn  after  the 
voters  delivered  them  to  the  election  offi- 
cers. Pratt  V.  O'Neil,  140  Cal.  539;  74  Pac. 
27.  Where  a  substantial  compliance  with 
the  provisions  of  the  statute  has  been 
shown,  the  burden  of  proof  shifts  to  the 
person  contesting  the  use  of  the  ballots  to 
establish  that  they  have  in  fact  been  tam- 
pered with,  or  that  they  have  been  exposed 
under  such  circumstances  that  a  violation 
of  them  might  have  taken  place;  but  the 
law  cannot  guard  against  a  mere  possi- 
bility, and  the  ballots  cannot  be  rejected 
as  evidence  upon  a  mere  naked  showing 
that  it  was  possible  for  one  to  have 
molested  them.  Tebbe  v.  Smith,  108  Cal. 
101;  49  Am,  St,  Eep,  68;  29  L,  R.  A.  673; 
41  Pac.  454, 

Preparation  arid  marking  of  ballots.  All 
ballots  improperly  marked  must  be  re- 
jected, regardless  of  the  number  of  such 
ballots.  Merkley  v.  Trainor,  142  Cal.  265; 
75  Pac.  656.  Where  a  ballot  intelligently 
shows  that  a  particular  person  is  voted  for 
to  fill  a  particular  office,  it  cannot  be 
counted  differently,  merely  because  the 
court  may  believe  that  the  voter  made  a 
mistake  in  preparing  his  ticket.  Eutledge 
v.  Crawford,  91  Cal.  526;  25  Am.  St.  Rep. 
212;  13  L.  R.  A.  761;  27  Pac.  779. 

Rejection  of  votes  for  malconduct  of 
election  board.  The  entire  vote  of  a  ward 
of  a  city  should  not  be  rejected  for  mal- 
conduct on  the  part  of  an  election  board, 
where  it  affirmatively  appears  by  the  testi- 
mony of  the  officers  of  the  election,  and 
the  finding  of  court,  that  everything  was 
done  in  good  faith,  and  that  no  fraud  was 
committed,  Atkinson  v,  Lorbeer,  111  Cal. 
419;  44  Pac.  162.  Votes  cast  by  duly  quali- 
fied electors  at  the  time  and  place  ap- 
pointed by  law  for  holding  an  election, 
should  not  be  rejected  by  reason  of  any 
malconduct  on  the  part  of  the  election 
officers.    Bourland  v.  Hildreth,  26  Cal.  161. 

Penal  provisions.  The  provisions  of  the 
Political  Code  and  the  Penal  Code  making 
it  a  felony  to  act  as  an  election  officer, 
not  having  been  appointed  nor  qualifying 
as  such,  do  not  declare  that  the  election 
at  which  such  incompetent  officer  so  acts 
is  void  for  that  cause;  and  the  principle 
underlying  the  decisions  holding  that  such 
election  is  not  void  is,  that  the  rights  of 
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the  voters  shall  not  be  prejudiced  by  the  56  Pac.  619;  Davis  v.  Grunig,  143  Cal.  33G; 

errors  or  wrongful  acts  of  the  officers  of  76  Pac.  1102. 

the  election,  unless  it  shall  appear  that  a  code    COMMISSIONERS'  NOTE.    See    note 

fair  election  and  honest  count  were  thereby  to  §  nil,  ante. 

prevented.    People  v.  Prewett,  124  Cal.  7; 

§  1114.  Illegal  votes,  when  not  to  vitiate  election.  Nothing  in  the  fourtli 
ground  of  contest,  specified  in  section  eleven  hundred  and  eleven,  is  to  be 
so  construed  as  to  authorize  an  election  to  be  set  aside  on  account  of  illegal 
votes,  unless  it  appear  that  a  number  of  illegal  votes  has  been  given  to  the 
person  whose  right  to  the  office  is  contested,  which,  if  taken  from  him, 
would  reduce  the  number  of  his  legal  votes  below  the  number  of  votes 
given  to  some  other  person  for  the  same  office,  after  deducting  therefrom 
the  illegal  votes  which  may  be  shown  to  have  been  given  to  such  oth(^r 
person. 

Legislation  §  1114.      Enacted  March   11,    1872  Rejection      Of       ballot.      A      ballot      cast 

Hmsed   on    Stats.    1850,   p.    106,    §    54),    (1)    sub-  should  Tint  bp  rpipr-tprl  fnr  want  nf  formali- 

stitutin?  (a)  "fourth"  for  "fifth"  before  "ground,"  snoum  nor  DC  rejected  ror  want  oi  lormaii 

(b)    "section  1111,  is  to"  for  "the  first  section  ties  prescribed  by  the  code,  over  which  the 

of   this   article,   shall,"   and    (c)    "a   number"   for  yoter  had  no  control.    Kirk  V.  Khoads,   46 

an   amount    ;    (2)    omitting      shall      before      ap-  p,   ,    „r.Q 

pear."  *^3i-  ovo. 

Construction  of  section.     The   language  Annulling  certificate  of  election.    Where 

of  this   section   strongly  indicates  the   in-  ^^P^^    an    election    contest,   the    contestant 

tention  of  the  legislature,  that  an  election  and  contestee  have  received  an  equal  num- 

shall  not  be   set  aside  for  malconduct  on  ber  of  legal  votes  for  the  office  contested, 

the    part    of    the    judges,    or    because    of  which  was  higher  than  the  number  of  bal- 

illegal  votes,  where  the  true  result  can  be,  lots  cast  for  other  candidates  for  the  same 

and  is  with  certainty,  ascertained  by  the  office,  the  certificate  of  election  cannot  be 

trial  court,  unless  it  appears  that  another  annulled.    Wright  v.  Ashton,  143  Cal.  544; 

person  than  the   one  declared  elected  has  77  Pac.  477. 

in  fact  received  a  higher  number  of  legal  Statement    of    iUegal    votes.      See    note 

votes.    Wright  v.  Ashton,  143  Cal.  544;  77  post,  §  1116. 

Pac  477 

■_     .'      J,      i^-ri-^^    ,-n«^„i    TT«+<»£.       Tt>a  Contest  because  of  illegal  votes.     See   note   84 

Effect   of   receiving  illegal   votes,     ihe       ^^^^   p^^.   268. 

mere  receiving  and  counting  of  votes,  im-  what  devices  on  ballots  prohibited.    See  note 

properly    given,    does     not     invalidate    an  51  Am.  Rep.  648. 

election     Whipley  v.  McKune,  12  Cal.  352.  Distinguishing  marks  which  invaUdate  ballots 

The   mere    fact   that   illegal   votes   are    re-  ^'^^."^^^^tncy 'of  circumstantial  evidence  to  prove 

ceived  is  no  ground  for  rejecting  the  whole  j^j.  ^hom  illegal  votes  were  cast.    See  note  Ann. 

vote  of  a  precinct.   Packwood  v.  Brownell,  Cas.  1912C,  522. 

121  Cal.  478;  53  Pac.  1079. 

§  1115.  Proceedings  on  contested  election.  When  an  elector  contests 
the  right  of  any  person  declared  elected  to  such  office  he  must  file  with  the 
county  clerk  a  written  statement  setting  forth  specifically: 

1.  The  name  of  the  party  contesting  such  election  and  that  he  is  an  elector 
of  the  district,  county  or  township,  as  the  case  may  be,  in  which  such  elec- 
tion was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  contested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Such  statement  must  be  verified  by  the  contesting  party  as  provided  by 
section  four  hundred  and  forty-six  of  this  code,  and  must  be  filed  within 
thirty  days  after  the  declaration  of  the  result  of  the  election  by  the  body 
canvassing  the  returns  thereof,  except  in  cases  where  the  contest  is  brought 
on  any  of  the  grounds  mentioned  in  subdivision  three  of  section  one  thou- 
sand one  hundred  and  eleven,  when  it  must  be  brought  within  six  months 
after  the  declaration  of  the  result  of  the  election  by  the  body  canvassing 
the  returns  thereof. 
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Statement  of  contestant.    Post,  §§  1116,   1117- 

Legislation  §  1115.  1.  Enaotpd  ^^"^  ^^J; 
1873.  (1)  the  introductory  paragraph  *"/"«"% 
h,*,  ••V.hcn  an  elector  contests  the  r.sh  of  any 
person  declared  elected  to  such  ofhce  he  must 
^•ithin  forty  days  after  the  return-day  of  he 
election,  file  with  the  county  clerk  a  wn  te" 
statement,  setting  forth  specifically  •  (2)  subd^. 
1  •>  and  3  reading  as  at  present,  and  (■i) 
lubd'  4  read  ng,  "Thl  particular  grounds  of  such 
cont'^stiwhich' statement  must  1^«  vor.fied  by  rte 
affidavit  of  the  contesting  party  that  the  matters 
and   things   therein   contained  are   true. 

2.  Amendment    by    Stats.    1901,    p.    18a ;    un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  PP-  642  and  912 
(1)  in  introductory  paragraph  ^"^^V;*"  „^f  the 
"twenty"  for  "forty,"  (b)  "declaration  of  the 
result  of  the  election  by  the  body  canvassing  lie 
returns  thereof"  for  "return-day  of  the  election, 
and  (c)  "Such"  for  "Which"  before  "sta  ement  , 
(T)  adding  "affidavit  of  the"  before  "contest- 
ing"- and  (3)  substituting  "as  provided  by,  sec^ 
t  on  'four  hundred  and  fifty-six  of  this  code  for 
"that  the  matters  and  things  therein  contained 
are  true";  the  code  commissioner  saying,  bu n- 
s  itutes  'tWentv-  for  'forty.'  and  strikes  out  the 
return-day  of  the  election,'  and.  inserts  declara^ 
tfon  of  the  result  of  the  election  by  he  body 
canvassing  the  returns  thereof  In  Carlson  y 
canvass,   g  _^^       .^   ^^^  ^^^^  that    the   words 

^eMirn-day  of  the  election'  meant  the  day  on 
which  bv  law  the  canvass  of  the  vote  '•"mm.e"'-^^^ 
The  result  of  that  construction  is,  that  if  tne 
canvass  is  sufficiently  prolonged  no  contest  can 
be  initiated.  As  the  whole  title  refers  to  con 
testing  the  right  of  persons  'declared  elected 
the  time  should  run  from  that  declaration.  If 
that  be  so,  forty  days  is  too  long,  and  twenty 
•mrole  There  were  two  amended  sections  liu, 
both  absolutely  the  same  in  the  above  respects 
inadvertently  passed  at  the  session  of  1907,  one 
'approved  Ma:^h  19,  1907  (1907:  642)  U>e 
other  annroved  March  23,  1907  (l.tu(.  vl^}. 
The  lasf'^.entence  of  the  latter,  ^hich  vvas  sug^ 
gested  bv  the  commissioner,  is  slightly  different 
from  the  former.  These  two  sections  should  be 
amalgamated  in  the  session  of  1909. 

4.  Amended  by  Stats.  1909.  p.  719,  (1) 
omitting  in  introductory  paragraph,  after  he 
must  "  the  words  "within  twenty  days  after  he 
declaration  of  the  result  of  the  election  by  the 
body  canvassing  the  returns  thereof.  and_  U) 
adding  at  end  of  final  paragraph,  after  this 
code,'-  the  words  beginning  "and  must  be  filed 
within  thirty  days." 

Purpose  of  section.     The  purpose  of  tte 
law    is     very    plain:     the     party    declared 
elected,  and  whope  ripht  to  hold  the  oSice 
is   questioned,   should   have   notice,   m   ad- 
vance of  the  trial,  of  the  grounds  on  whicii 
his  rio-ht  to  the  office  is  contested.    Fresh- 
our  V." Howard,  142  Cal.  501;  77  Pac.  1101. 
Nature  of  election  contest.     An  election 
contest  is  a  special  proceeding,  and  the  re- 
quirements of  the  code  in  reference  thereto 
must    be    strictly   followed.     Freshour    v. 
Howard,  142  Cal.  501;  77  Pac.  1101.     The 
ri<^ht  to  contest  an  election  is  purely  statu- 
tory, and  must  be  determined  by  the  terms 
of  "the  statute;  nor  is  it  given  merely  to 
enable  a  candidate  to  vindicate  his  rights, 
but  is  given  to  any  elector,  and  public  pol- 
icy requires   that  it   shall  be  inaugurated 
speedily,  and  before  the  commencement  of 
the   term   of   the   person   declared   elected. 
Carlson  v.  Burt,  111  Cal.  129;  43  Pac.  5S3. 

Jurisdiction  of  superior  court.  The  su- 
perior court  has  jurisdiction  of  election 
contests  (Dudley  v.  Superior  Court,  13  Cal. 
App   271;  110  Pac.  146),  and  acquires  such 


iurisdiction  by  the  filing  of  the  statement 
of  the  contest  within  the  statutory  time_. 
Hagerty  v.  Conlan,  15  Cal.  App.  Mb ;  Uo 
Pac.  762;  Busick  v.  Superior  Court,  ib  ^ai. 
App.  499;  118  Pac.  481. 

The   statement,   or   complaint.     The   de- 
gree of  certainty  required  in  a  statement 
of  the  cause  of  contest  in  an  election  case 
is    not    the    highest    degree    of     certainty 
known  in   pleading,  but  only  such   as  will 
suffice  to  inform  the  defendant  of  the  par- 
ticular proceeding  or  cause  upon  which  the 
contest  is   founded.    Minor   v.   Kidder    4^ 
Cal    229;  Abbott  v.  Hartley,  143  Cal.  4fe4, 
77   Pac     410      A   statement   of   contest   ot 
election,    which    merely    specifies    malcon- 
duct  of  the  judges  of  election,  in  not  open- 
ing the  polls  at  sunrise,  and  in  not  keeping 
them  open,  the  length  of  time  required  by 
law,  and  in  allowing  persons  to  vote  whose 
names    do    not    appear   upon    the   precinct 
register,  and  in  not  being  all  present  dur- 
ing  all    of    the   time   that   the   polls   were 
open,  is  insufficient  to  sustain  the  contest, 
and     should    be    dismissed.     Packwood    v. 
Brownell,   121   Cal.  478;   53  Pac.   10/9      A 
complaint     showing     that     the     defendant 
wrongfully    procured    his    nomination,    or 
had    his    name,   as   a   candidate,   illegally 
placed  upon  tickets,  does  not  show  a  statu- 
tory   ground    for    contesting    the    election. 
Powers  V.  Hitchcock,  129  Cal.  325;  61  Pac. 
1076      Where    the   person   whose   right   to 
office  is  contested  was  not,  at  the  time  ot 
the  election,  eligible  to  such  office,  and  this 
oround  is  relied  upon,  it  should  be  alleged 
Tn  the  statement  of  contest.    McCarthy  v. 
Wilson,  146  Cal.  323;  82  Pac.  243. 

Form  of  affidavit.  The  affidavit  to  the 
written  statement  of  the  grounds  of  the 
contest  of  an  election  may  be  in  the  form 
of  an  ordinary  verification  to  a  pleading. 
Kirk  v.  Ehoads,  46  Cal.  398;  McCardle  v. 
Barstow,  145  Cal.  135;  78  Pac.  371. 

Time  of  filing  statement.     An  elector  is 
not  deprived  of  his  remedy  to  contest  an 
election   because   the   board  of   canvassers 
assume  to  meet  more  than  forty  days  after 
the  return  of  the  legal  votes,  and,  acting 
on    returns   then    made,    declare    a    person 
elected   to  an  office,  who  was  not  elected 
by  the  legal  votes  first  returned;  the  forty 
days    within    which     proceedings     may    be 
commenced  to  contest  an  election  begin  to 
run  on  the  day  on  which  the  board  of  can- 
vassers   make    the     canvass   which   is   the 
subject  of  controversy.    Day  v.  Jones,  31 
Cal.    261.     This    section    does    not    require 
that   the  written  statement,  or  complaint, 
shall  show,  bv  averment,  that  it  has  been 
filed  within  the  time  prescribed;  therefore, 
the   objection   that   the   complaint  has   not 
been    filed    within   the   statutory  period   is 
a  matter  of  defense,  to  be  made  by  answer 
in  the  nature  of  a  plea  to  the  jurisdiction, 
or   to   be   taken   advantage   of   by   motion 
to  dismiss  the  proceeding.    Preston  v.  Cul- 
bertson,  58  Cal.  198.     The  premature  filing 
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of  an  election  contest  is  immaterial,  where 
another  contest  is  filed,  and  the  court, 
when  the  contest  comes  on  for  hearing, 
acts  under  a  proper  statement.  Broadbent 
V.  Keith,  15  Cal.  App.  382;  114  Pac.  996. 

Defective  statement.  A  defective  state- 
ment of  contest  is  subject  to  special  de- 
murrer, but  is  cured  by  the  judgment. 
Abbott  V.  Hartley,  143  Cal.  484;  77  Pac. 
410. 

Amendment  of  statement.  If  the  state- 
ment of  the  cause  of  contest,  as  filed,  lacks 
the  clearness  and  distinctness  of  allega- 
tion desirable  in  judicial  proceedings,  it 
should  not,  for  that  reason,  be  peremp- 
torily dismissed,  but  an  opportunity  should 
be  afforded  to  amend.  Minor  v.  Kidder,  43 
Cal.  229.  An  amendment  to  the  statement 
of  the  cause  of  contest  may  be  permitted, 
where  the  only  purpose  of  it  is  to  make 
such  statement  show  that  the  plaintiff  is 
entitled  to  maintain  the  proceeding.  Doty 
V.  Jenkins,  142  Cal.  497;  77  Pac.  1104.  An 
amended  complaint,  under  this  section, 
which  does  not  allege  a  cause  of  action 
against  any  new  party,  relates  to  the 
commencement  of  the  contest,  and  is  not 
open  to  the  objection  that  it  was  filed  more 
than  forty  days  after  the  "return-day." 
Preston  v.  Culbertson,  58  Cal.  198.  An 
amendment  to  a  statement  of  contest  is  to 
be  construed  by  the  same  rule  as  an 
amendment  to  the  complaint;  and,  unless 
from  the  nature  of  the  fact  alleged,  or 
otherwise,  the  contrary  appears,  it  is  to  be 
deemed  a  statement  of  facts  existing  at 
the  commencement  of  the  action  or  pro- 
ceeding, and  it  takes  effect  as  if  it  had 
been  originally  incorporated  in  the  state- 
ment. Doty  V.  Jenkins,  142  Cal.  497;  77 
Pac.  1104.  After  the  close  of  the  trial  of 
an  election  contest,  it  is  not  error  to  refuse 
to  allow  the  contestant  to  amend  his  state- 
ment, under  this  section,  by  alleging  new 
charges  of  fraudulent  conduct  against  the 
contestee.  Freshour  v.  Howard,  142  Cal. 
501;  77  Pac.  1101. 

Answer  to  statement.  It  is  proper  to 
answer  the  statement  made  by  a  contest- 
ant, though  it  is  not  required.  Bass  v. 
Leavitt,  11  Cal.  App.  582;  105  Pac.  771. 

Counter-statement.  Issues  in  an  election 
contest  may  be  presented  by  a  counter- 
statement.  Bass  V.  Leavitt,  11  Cal.  App. 
582;  105  Pac.  771. 

Eights  of  contestant.  Where  the  con- 
testant has  filed  a  proper  statement  within 
the  time  limited,  neither  the  nonfeasance 
of  the  sheriff  nor  the  inaction  of  the  court 
can  divest  him  of  the  right  to  be  heard. 
Hagerty  v.  Conlan,  15  Cal.  App.  643;  115 
Pac.  762;  O'Dowd  v.  Superior  Court,  158 
Cal.  537;  111  Pac.  751. 

"Heturn-day,"  explained.  The  codes  do 
not,  in  any  other  place  than  in  this  section, 
as  is  read  prior  to  its  amendment  in  1907, 
speak  of  any  "return-day,"  but  several  sec- 
tions in  the  Political  Code  direct  the  pre- 


cinct oflScers  to  transmit  to  the  county 
clerk  certain  matters  pertaining  to  the 
election;  the  papers  to  be  transmitted  must 
be  in  packages,  and  in  §  1278  of  the  Polit- 
ical Code  they  are  spoken  of  as  "returns." 
Carlson  v.  Burt,  111  Cal.  129;  43  Pac.  583. 

OODE  COMMISSIONERS'  NOTE.  1.  Forty 
days.  Commence  to  run  on  the  day  the  hoard 
make  the  canvass.    Day  v.  Jones,  31  Cal.  261. 

2.  Statement.  Minor  v.  Kidder,  43  Cal.  229, 
was  "an  appeal  taken  from  an  order  of  the 
county  judge  of  the  county  of  Solano,  made  at  a 
special  term  of  the  court,  appointed  and  held  by 
him,  to  determine  a  contest  made  against  the 
right  of  the  respondent  Kidder  to  the  office  of 
county  clerk  of  that  county.  The  order  entered 
was  one  dismissing  the  proceedings. 

"The  contest  was  made  under  the  provisions 
of  §§  2470  et  seq.  (Hitt,  Gen.  Laws),  by  Minor, 
who  alleges,  in  his  written  statement  filed,  that 
he  is  a  qualified  elector  of  the  county  of  Solano. 

"1.  The  respondent  insists  that  the  statement 
is  insufficient,  in  that,  though  stating  that  the 
contestant  is  a  qualified  elector  of  the  county,  it 
fails  to  state  that  he  was  such  elector  when  the 
election  contested  was  held.  It  is  a  sufficient 
answer,  however,  to  this  position,  to  say  that  the 
statute  applicable  to  this  case  nowhere  requires 
the  contestant  to  allege  anything  further  upon 
that  point  than  that  he  is — at  the  time  he  files 
the  written  statement  of  contest — a  qualified 
elector  of  the  county.  Had  it  required  him  to 
state  at  what  point  of  time,  with  reference  to 
the  time  at  which  the  election  was  held,  he 
became  such  elector,  it  would  have  then,  of 
course,  been  incumbent  upon  him  to  have  done 
so.  But  he  has  strictly  complied  with  the  re- 
quirements of  the  statute  in  the  statement  on 
that  point. 

"2.  It  is  next  objected,  that  the  statement 
of  contest  was  properly  dismissed,  'for  the  reason 
that  the  particular  cause  or  causes  of  contest 
were  not  alleged  with  such  certainty  as  would 
sufficiently  advise'  the  respondent,  Kidder,  'of  the 
particular  proceedings'  upon  which  his  election 
was  contested. 

"It  is  provided  by  the  statute  (Hitt.  Gen. 
Laws,  J  2477)  that  'No  statement  of  the  cause 
of  contest  shall  be  rejected,  nor  the  proceedings 
thereon  dismissed  by  any  court  before  which 
such  contest  may  be  brought  for  trial,  for  want 
of  form,  if  the  particular  cause  or  causes  of  con- 
test shall  be  alleged  with  such  certainty  as  will 
sufficiently  advise  the  defendant  of  the  particular 
proceeding  or  cause  for  which  [his]  election  is 
contested.'  Does  the  written  statement  here 
sufficiently  advise  the  defendant  of  the  particular 
cause  for  which  his  election  is  contested  1 

"It  is  clear  that  the  certainty  of  allegation 
required  by  the  statute  is  not  the  highest  degree 
of  certainty  known  in  pleading — not  that  cer- 
tainty to  a  certain  intent  in  particular  exacted 
by  the  rule  in  averring  matter  not  favored  in 
law — such  as  an  estoppel,  alien  enemy,  etc. 
Such  a  degree  of  technical  precision  in  averment, 
if  required,  would  generally  defeat  the  very  in- 
vestigation which  it  was  the  main  purpose  of 
the  statute  to  invite,  and  would,  besides,  illy 
comport  with  the  provision  already  cited,  ex- 
pressly dispensing  with  mere  form  in  pleading  in 
such  cases  as  this  one.  Certainty  is  required, 
it  is  true,  but  to  no  greater  degree  than  will 
suffice  to  inform  the  defendant  of  the  particular 
proceeding  or  cause  upon  which  the  contest  is 
founded.  The  words  used  in  the  statement  of 
contest  are  to  be  understood  in  their  ordinary 
meaning — the  purpose  being  merely  to  inform  the 
understanding  of  the  opposite  party  of  the  sub- 
stance of  the  alleged  fact  or  facts  relied  upon 
to  defeat  his  claim.  We  proceed  to  inquire, 
therefore,  whether,  under  this  rule,  the  state- 
ment presented  be  substantially  sufficient  or  in- 
sufficient upon  that  point. 

"It  alleges  that  a  general  election  for  state 
and  county  officers  was  held  in  the  county  of 
Snlano  on  the  sixth  day  of  September,  1871; 
that,  on  the  first  Monday  after  the  election,   the 


1269 


PLE-VDINGS  AND  PROCEDURE. 


1115 


board  of  supervisors  of  the  county  met  and  can- 
vassed the  returns;  that,  at  that  canvass  i.ie 
returns  from  each  precinct  of  the  county  where 
polls  had  been  opened  were  before  and  were 
canvassed  by,  the  board;  that  AH.  H'.wley  and 
the  respondent,  Kidder,  were  the  only  Persons 
voted  for  at  said  election  as  candidates  for  the 
office  of  county  clerk;  that  the  returns  canvassed 
by  the  board  showed  that  the  rfsP"n<^ent,  KiO- 
der,  had  received  2,346  votes,  and  Ilawlcy,  1,693 
votes  for  that  office;  that  the  refirns  from  the 
first,  second,  and  third  precincts  of  Vallejo  town- 
ship showed  that  Kidder  had  /eceived  1,48- 
votes,  and  Hawley,  579  votes,  and  that  tl'e/o""* 
was  so  made  by  the  board;  that,  in  P">°t  o\^/''=;' 
however,  there  were  cast  for  Kidder,  m  these 
three  precincts,  only  132  votes— i.  e.  62  votes 
at  the  first  precinct,  50  at  the  second,  and  2o 
at  the  third;  while  there  were  cast,  at  those 
three  precincts,  579  legal  votes  for  Hawley  — 
i  e,  in  the  first  precinct.  249  votes;  m  the 
second,  277;  and  in  the  third.  53  votes. 

"The  statement  further  sets  forth,  that,  in  the 
entire  county,  Kidder  received  only  996  votes 
against  1,693  cast  for  Hawley,  for  the  office  of 
cfunty  clwk,  and  that  Hawley  was  thereby  duly 
elected;  but  the  board,  upon  canvassing  the 
votes,    declared   Kidder  to  have  been   elected   to 

the  office.  ,     ^i.     ji.   *    »v.o 

'•The  statement  further  sets  forth,  that  the 
board  of  judges  of  the  first  precinct  of  Vallejo 
township  counted  and  included  in  the  returns  to 
the  board  of  supervisors  '650  more  votes  than 
there  were  ballots  voted  or  received,  or  votes 
cast  or  eiven,  at  said  election  in  said  precinct^  , 
that  there  was  the  like  excess  of  650  votes  in  the 
return  from  the  second  precinct,  and  an  excess 
of  50  votes  from  the  third,  and  that,  in  the 
canvass  bv  the  board  of  supervisors,  these  l.^ou 
votes— which,  it  is  alleged,  were  never  in  fact 
thrown,  and  for  which  no  ballots  were  in  fact 
voted  or  received  at  the  polls— were  returned  by 
the  boards  of  judges,  and  were  canvassed  and 
counted  by  the  board  of  supervisors  as  that  m^ny 

votes  in  favor  of  Kidder.  

"It  is  easily  to  be  seen  from  these  averments, 
that  the  majority  which  the  canvass  ''V  the  board 
of  supervisors  awarded  to  Kidder  over  Hawley  was 
633  votes;  whereas,  had  that  canvass  excluded 
the  1,350  votes  improperly  returned  and  counted 
for  him  from  the  first,  second,  and  third  pre- 
cincts of  Vallejo  township,  Hawley  must  have 
been  declared  elected  by  a  majority  of  697  votes 
The  particular  cause  of  contest,  then,  is,  tnai 
Kidder's  asserted  majority  of  633  votes  is  pro- 
duced by  counting  for  him  1,350  votes,  not  one 
of  which  was  cast  in  point  of  fact,  and  that 
these  fictitious  votes  purported  to  have  been 
thrown  entirely  in  Vallejo  township— 6dO  ol 
them  at  the  first  precinct,  the  like  number  at  the 
second,  and  the  number  of  50  at  the  third  It 
can  hardly  be  supposed  that  the  respondent, 
Kidder  was  not  sufficiently  advised,  by  these 
alleged  facts  and  figures,  of  the  particular  cause 
for  which  his  election  v.-as  contested.  But  it  is 
argued  that  the  statement  of  contest  should  have 
detailed  the  particular  means  or  measures  re- 
sorted to  for  the  purpose  of  accomplishing  this 
miscount.  Had  it  undertaken  to  do  so  another 
and  much  more  serious  objection  would  doubtless 
have  been  started,  i.  e.,  that  it  assumed  to  state 
the  evidence  by  which  the  ultimate  fact  was  to 
be  established,  instead  of  alleging  that  fact. 

"It  is  clear  that  the  misconduct  here  chargea 
referred  to  the  returns  from  these  three  pre- 
cincts which  were  transmitted  to  the  board  of 
canvassers.  It  is  allege^d.  that  these  returns 
did  not  accord  with  the  facts,  and  that  the  dif- 
ference was  so  great  as  to  alter  the  general 
result  of  the  election  for  this  office.  Those  re- 
turns consisted  of  the  duplicate  poll-lists  and 
tallies,  and  the  certificate  of  the  board  of  judges 
annexed  thereto,  and  transmitted  to  the  boartl 
of  supervisors,  stating  the  number  of  votes  each 
of  these  persons  had  received,  and  also  the  file 
of  ballots— which  ballots,  however,  it  should  be 
observed,  are  not  required  to  be  counted  by  the 
board  of  canvassers,  unless,  upon  the  opening 
of  the  returns,  some  person  appear  and  demand 
a  recount  of  the  vote — in  which  case  the  canvass 


is    to    include    the    recount    of    the    ballots    also. 
Hitt.  Gen.  Laws,  §  2455.      There  does  not  appear 
to    have    been    any    such    demand    for    f    recoun 
in  this   instance,    and   the   canvass   by   the   board 
of    supervisors    was,    of    course     confaned    to    an 
inspection    of    the    duplicate    poll-list,    taHj,    and 
certificate  of  the  board  of  judges,  for  these_  prac- 
tically   constituted    the   entire   return,    in   the    ab- 
sence of  a  demand  for  a  recount  of  the  ballots. 
The  statement  of  the  contestant,  then,  when  con_ 
Bidered   in  the  light  of   the  statute,   is,   that  such 
a  return  was  made — that  is,  that  such  a  PO'l-''^^ 
tally-list,     and    certificate    were    sent    m    by    the 
board  of  judges  to  the  board  of  ^^^J%%^^^'J-}lll 
it  was  made  to   appear  thereby  that   1.330   votes 
had  been  received  by  Kidder  more  than  had  in 
fact  been  thrown  for  him,   and  that  number  more 
than    there    were    ballots    actually    cast    or    given 
at   those   three  precincts.      It   is   for  this   excess, 
then     in    the    number    of    votes    counted    for    him 
by   the  board   of  judges   in   those   precincts   over 
the    number    of    votes    actually    thrown    for    him 
there,   that  his  election  is   contested;   for,   if  tna 
excess   be   shown  to   have  occurred   in  those  pre- 
cincts,   it    is    clear,    upon    the    other    allegations 
contained    in    the    stfUement    as    to    the    general 
vote   for   this    office   in   the   county   at  large,    that 
Kidder   was   not   really   elected.      We    are   unable 
to   discover,    in   the   statement   of   the   grounds   of 
contest,    a    lack    of    that    degree    of    certainty    re- 
quired   by    the    statute    in    a    proceeding    of    this 
nature.      It     seems     to    us.     that,     to    have     pone 
further    (as    it    is    claimed   the   contestant    should 
have  done),  and  to  have  stated  in  detail  by  what 
particular  agencies  or  means  this  incorrect  result 
was    brought    about,    would    have    been    to    have 
violated     the     established     rule     of     pleading    by 
entering  into  the  field  of  the  mere  evidence  to  be 
adduced  in  the  case.      It  would  have  been  imma- 
terial,   and   might   have   been   seriously   objection- 
able,   to   have    alleged,    for    instance,    that    »    mis- 
take   was    made    bv    the    board    of    judges    of    the 
first   precinct   in   adding  up   the   number   of  votes 
cast  there;    or  that  the  tally-list  returned   to   the 
board  of  canvassers  had  been  fraudulently  altered 
by   the    addition   of   names   of   persons   as   voting, 
but  who  had  not   in   fact  voted  there;    or  that  in 
preparing    the    certificate    annexed    to    and    made 
part   of   the  returns   to  the   board   of  supervisors, 
a    particular    mistake    or    designated    fraud    had 
intervened.      It  is  obvious,   that  if  the  contestant 
is    held    to   this    degree    of   detail    of   the    grounds 
upon  which  he   intends   to   rely,  he   may   be   com- 
pelled,   upon    the    same    rule,    to    go    further,    and 
allege     even    the    particular    times,    places,     and 
persons     involved     in     the     several     transactions 
which  he   intends  to  show  forth  in  evidence,   and 
the    motives,    considerations,    and   purposes    actu- 
ating the  persons  so  engaged. 

"  'The  office  of  a  complaint  is  to  aver  the 
material  issuable  facts  which  constitute  the  cause 
of  action,  and  not  the  evidence  to  prove  those 
facts.'  Racouillat  v.  Rene.  32  Cal.  456,  and.  cases 
tlicr©  cited. 

"We  are  of  the  opinion,  therefore,  that  the 
statement  of  grounds  of  contest  filed  was  suffi- 
cient in  substance,  and  that  it  should  not  have 
been  dismissed  upon  the  objection  of  the  re- 
spondent. 

"It  is  the  wholesome  purpose  of  the  statute  to 
invite  inquiry  into  the  conduct  of  popular  elec- 
tions. Its  aim  is  to  secure  that  fair  expression 
of  the  popular  will  in  the  selection  of  public 
officers,  without  which  we  can  scarcely  hope  to 
maintain  the  integrity  of  the  political  system 
under  which  we  live.  With  this  view,  it  has 
provided  the  means  of  contesting  the  claims  of 
persons  asserting  themselves  to  have  been  chosen 
to  office  by  the  people.  It  has  not  authorized 
every  citizen  or  member  of  the  body  politic  at 
large  to  institute  proceedings  for  that  purpose, 
but'  has  limited  the  authority,  in  that  respect, 
to  those  who  are  themselves  electors,  and  it  has 
required  the  statement  of  the  grounds  of  con- 
test in  every  instance  to  be  verified  by  the  oath 
of  the  contestant.  When  such  a  statement  is 
presented  by  an  elector  to  the  tribunal  whos'i 
duty  it  is  to  investigate  its  merits,  it  should  not 
be  received  in  a  spirit  of  captiousness.  nor  put 
aside    upon    mere    technical    objections    designed 
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reason  be  peremptorily  dismissed;  but  an  op- 
portunity to  amend  it  should  be  afforded,  and 
by  this  means  the  controverted  points  may  be 
developed  for  determination,  and  the  contest  dis- 
posed of  on  its  merits,  if  it  have  any.  It  is 
hardly  necessary  to  add,  that,  in  such  cases, 
too,  it  may  become  the  duty  of  the  court,  in  thc- 
progress  of  the  investigation,  to  protect  the  re- 
spondent from  suffering  a  surprise ;  and  should 
the  line  of  proof  adduced  against  him  turn  out 
to  be  one  which  he  might  not  reasonably  have 
anticipated  or  foreseen,  and  for  which  he  is 
therefore  unprepared,  a  reasonable  opportunity 
should  be  always  afforded  him  to  meet  the  case 
on  the  merits.  The  public  interests  impera- 
tively require  that  the  ultimate  determination  of 
the  contest  should  in  every  instance,  if  possible, 
reach  the  very  right  of  the  case. 

"Judgment    reversed,    and    cause   remanded   for 
further  proceedings." 


to   defeat   the  very  search   after  truth   which   the 
statute  intended  to  invite. 

"The  investigation  proposed  is  one  in  which 
the  public  at  large  are  deeply  concerned.  It 
necessarily  involves  a  question  of  broader  im- 
po'-t  than  the  mere  individual  claim  of  a  desig- 
nated person  to  enjov  the  honors  and  emoluments 
of  the  particular  office  brought  directly  in  con- 
test The  inquiry  must  be  as  to  whether  or  not 
the  popular  will,  in  the  selection  of  officers  to 
administer  the  public  affairs,  has  been,  in  a 
given  instance,  or  is  about  to  be,  defeated  or 
thwarted  bv  mistakes  happened  or  fraud  con- 
cocted It  "is  therefore  not  an  ordinary  adver- 
sary proceeding,  for,  as  against  this  high  public 
interest    concerned,    there    can    be    no    recognized 

"Even  therefore,  if  the  statement  of  contest, 
as  filed  in  the  first  instance,  lack  the  clearness 
and  distinctness  of  allegation  always  desirable 
in    judicial    proceedings,    it    should    not    for    that 

§  1116.  Statement  of  cause  of  contest  in  illegal  voting.  When  the  recep- 
tion of  illegal  votes  is  alleged  as  a  cause  of  contest,  it  is  sufficient  to  state 
generally  that  in  one  or  more  specified  voting  precincts  illegal  votes  were 
given  to^  the  person  whose  election  is  contested,  which,  if  taken  from  him, 
will  reduce  the  number  of  his  legal  votes  below  the  number  of  legal  votes 
given  to  some  other  person  for  the  same  office;  but  no  testimony  can  be 
received  of  any  illegal  votes,  unless  the  party  contesting  such  election  de- 
liver to  the  opposite  party,  at  least  three  days  before  such  trial,  a  written 
list  of  the  number  of  illegal  votes,  and  by  whom  given,  which  he  intends 
to  prove  on  such  trial;  and  no  testimony  can  be  received  of  any  illegal 

votes  except  such  as  are  specified  in  such  list. 

the  contestant  intends  to  attack.  Preston 
V.  Culbertson,  58  Cal.  198.  Before  testi- 
mony as  to  illegal  votes  can  be  received, 
a  list  of  alleged  illegal  voters  must  be  fur- 
nished to  the  eontestee.  Bass  v.  Leavitt, 
11  Cal.  App.  582;  105  Pac.  771. 

Not  required  when.  No  statement  is  re- 
quired where  votes  found  at  the  trial 
contain  distinguishing  marks,  rendering 
them  invalid  upon  their  face,  regardless 
of  the  qualification  of  the  voter.  Bass  v. 
Leavitt,  11  Cal.  App.  582;  105  Pac.  771. 

Time  of  service  of  list.  The  three  days' 
notice  required  by  this  section  is  covered 
by  §  12,  ante;  hence,  the  time  of  the  ser- 
vice of  a  list  of  alleged  illegal  votes  must 
be  computed  by  excluding  the  first  day  and 
including  the  last.  Misch  v.  Mavhew,  51 
Cal.  514. 

Waiver  of  list.  "Where  no  objection  is 
made  to  offers  of  proof  by  the  contestant 
as  to  illegal  votes  cast  by  the  eontestee, 
on  the  ground  that  the  contestant  had 
failed  to  furnish  a  list  of  votes  claimed 
to  be  illegal,  prior  to  trial,  such  failure 
to  object  is  a  waiver  of  compliance  with 
the  statute,  or  an  admission  that  the  stat- 
ute had  been  complied  with.  Patterson 
V.  Ilanley,  13G  Cal.  265;  68  Pac.  821. 

Evidence  justifying  rejection  of  vote. 
In  an  election  contest,  the  evidence  must 
be  very  clear  as  to  how  an  elector  voted, 
before  his  vote  can  be  rejected.  Smith  v. 
Thomas,  121  Cal.  533;  54  Pac.  71. 

Phrases  distinguished.  There  is  a  dis- 
tinction betu\;eu  a  ballot  cast  by  an  illegal 


Legislation  §  1116.  1.  Enacted  March  11, 
1873. 

3.  Amended  by  Code  Amdts.  1880,  p.  74, 
substituting  "voting  precincts"  for  "townships." 

Construction  of  section.  The  purpose  of 
this  section  is,  that  the  eontestee  shall 
know  what  votes  the  contestant  will  at- 
tempt to  show  are  illegal,  in  order  that 
such  eontestee  may  come  prepared  with 
evidence  upon  that  subject  (Smith  v. 
Thomas,  121  Cal.  533;  54  Pac.  71);  and 
where  the  eontestee  becomes  a  counter- 
contestant,  the  requirement  that  the  con- 
testant shall  furnish  a  list  of  the  votes  on 
which  he  relies  as  illegal,  applies  with 
equal  force;  any  other  reading  of  the  stat- 
ute would  result  in  a  distinction  where 
there  should  be  none,  and  give  to  one  of 
the  parties  an  undue  advantage  over  the 
other.    Norwood  v.  Kenfield,  30  Cal.  393. 

List  of  illegal  votes  and  voters.  The 
statement  of  illegal  votes  to  be  furnished 
applies  only  to  such  votes,  appearing  valid 
on  their  face,  as  were  rendered  illegal  by 
being  cast  bv  disqualified  voters.  Bass  v. 
Leavitt,  11  Cal.  App.  582;  105  Pac.  771. 
This  section  requires  only  that  the  contest- 
ant shall  serve  a  notice  containing  the 
number  of  illegal  votes,  and  by  whom 
given:  it  does  not,  by  fair  construction, 
require  that  the  names  of  the  alleged 
illegal  voters  shall  be  written  out  in  full 
in  the  list,  although  such  is  a  safer  prac- 
tice; the  notice  serves  the  object  of  law 
if,  by  it,  three  days  before  the  trial,  the 
eontestee  is  informed  as  to  whose  votes 
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voter,  and  an  illegal  ballot  cast  by  a  legal  and  by  whom  cast.   Bass  v.  Leavitt,  11  Cal. 

voter;   and  where  a  ballot  is  attacked   as  .App.  582;  lUo  Pac.  771. 

illegal  because  cast  by  an  illegal  voter,  the  code  COMMISSIONEES'  NOTE.   Norwood  v. 

contestant  is  required  to  give  notice  of  his  Kcnikld,  30  Cal.  393. 

intention  to  show  that  such  vote  was  cast, 

§  1117.  Statement  of  cause  of  contest.  Want  of  form  not  to  vitiate.  No 
statement  of  the  grounds  of  contest  will  be  rejected,  nor  the  proceedings 
dismissed  by  any  court  for  Avant  of  form,  if  the  o^rounds  of  contest  are  al- 
leged with  such  certainty  as  will  advise  the  defendant  of  the  particular 
proceeding  or  cause  for  w^hich  such  election  is  contested. 

Legislations  1117.     Enacted  March  11,  1873.       of  citation  is  required  in  an  election  con- 


Form  of  statement.  The  code  expressly 
dispenses  with  the  necessity  of  any  great 
particularity,  formality,  or  nicety  of  plead- 
ing in  a  statement  of  contest;  and  where 
the  statement  informs  the  contestee  that 
the  ground  of  contest  is  maleonduct  of  the 
board  of  election  officers  in  counting  bal- 
lots containing  distinguishing  marks,  it  is 
sufficient.  Hannah  v.  Green,  143  Cal.  19; 
76  Pac.  708.  The  rule  that  a  statement 
shall  not  be  dismissed  for  want  of  form, 
should  apply  not  only  to  the  statement  of 
the  grounds  of  contest  therein  referred  to, 
but  also  to  any  other  matter  alleged  in  the 
statement.  Chatham  v.  Mansfield,  1  Cal. 
App.  298;  82  Pac.  313.     No  particular  form 

§  1118.  Court  to  set  day  to  hear  contested  election.  Upon  the  statement 
being  filed,  the  county  clerk  must  inform  the  superior  court  of  the  county 
thereof,  which  shall  thereupon  set  some  day  to  be  named  by  it,  not  less  than 
ten  nor  more  than  twenty  days  from  the  date  of  such  order,  to  hear  and 
determine  such  contested  election. 


test,  nor  is  it  necessary  that  the  state- 
ment, in  such  case,  shall  contain  a  prayer 
for  relief.  Norwood  v.  Kenfield,  30  Cal. 
393. 

Qualifications  of  contestant  alleged  how. 
The  contestant  is  not  required  to  allege 
anything  further  respecting  his  qualifica- 
tions as  a  voter,  than  that  he  is,  at  the 
time  he  files  the  written  statement  of  con- 
test, a  qualified  elector  of  the  county:  it 
is  not  necessary  that  he  shall  allege  that 
he  was  such  at  the  time  of  the  election. 
Minor  v.  Kidder,  43  Cal.  229. 

CODE  COMMISSIONERS'  NOTE.  See  §  1115. 
ante,  and  note. 


Legislation  §  1118.  1.  Enacted  March  11, 
1872. 

2.  Amended  by  Code  Amdts.   1880,  p.   75. 

3.  Amended  by  Stats.  1907,  p.  564  (approved 
March  18,  1907).      See  post.  Legislation  §  1118. 

Construction  of  section.  It  is  the  policy 
of  the  law  to  have  election  contests  deter- 
mined as  speedily  as  possible,  and  this 
section  is  to  be  construed  with  the  next 
section,  having  the  same  number  as  this 
one,  as  importing  that  "notice  must  be 
given  of  the  filing  of  the  statement,"  but 
that  it  must  be  given  "not  later  than  five 
days  after  the  end  of  the  time  for  filing 
statements."  Hill  v.  Superior  Court,  15 
Cal.  App.  307;  114  Pac.  805.  Before  the 
amendment  of  this  section  in  1907,  it 
directed  that  the  superior  court,  not  the 
judge,  should  order  a  special  session  of 
such  court  to  be  held,  etc.;  and  as  by  the 
word  "session"  is  meant  the  time  during 
which  the  court  is  in  fact  engaged  in  busi- 
ness as  a  court,  it  does  not  cease  to  exist 

§  1118.  Special  session  of  court  to  hear  contest.  "Within  five  days  after 
the  end  of  the  time  allowed  for  filing  such  statements  the  county  clerk  must 
notify  the  superior  court  of  the  county  or  cit}'  and  county  of  all  statements 
filed.  The  court  shall  thereupon  order  a  special  session  to  be  held,  on  some 
day  to  be  named  by  it,  not  less  than  ten  nor  more  than  twenty  days  from 


as  such  by  a  continuance  of  the  cause: 
contingencies  may  arise,  where,  without 
the  fault  of  the  court,  or  of  either  party, 
an  interruption  of  several  days  may  be  un- 
avoidable. Falltrick  v.  Sullivan,  119  Cal. 
613;  51  Pac.  947;  and  see  Keller  v.  Chap- 
man, 34  Cal.  635. 

Fixing  time  of  hearing.  Where  a  state- 
ment of  a  contest  of  election  was  filed  on 
the  first  day  of  the  month,  and  the  order 
for  a  special  session  to  hear  the  contest, 
made  on  that  day,  fixed  the  eleventh  day 
of  the  same  month,  there  is  a  sufficient 
compliance  with  the  requirement  of  this 
section  as  to  fixing  the  time  of  hearing. 
Hannah  v.  Green,  143  Cal.  19;  76  Pac.  708. 

Filing  of  statements.  See  also  post, 
§  1118. 

Compelung  resetting  of  case  after  con- 
tinuance beyond,  twenty  days.  See  note 
post,  §  1121. 
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the  date  of  such  order,  at  which  session  the  ballots  shall  be  opened  and  a 
recount  taken,  in  the  presence  of  all  the  parties,  of  the  votes  cast  for  the 
various  candidates  in  all  contests  where  it  appears  from  the  statements 
filed  that  a  recount  is  necessary  for  the  proper  determination  of  such  con- 
test or  contests.  The  court  shall  continue  in  special  session  to  hear  and 
determine  all  other  issues  arising  in  such  contested  elections  and  within 
ten  days  after  the  submission  thereof,  the  court  shall  file  its  findings  of  fact 
and  conclusions  of  law  and  immediately  thereafter  judgment  thereon  shall 
be  entered. 

legislation  §  1118.  1.  Enacted  March  11, 
1872,  and  then  read:  "Upon  the  statement  being 
filed,  the  county  clerk  must  inform  the  judge  of 
the  county  court,  who  must  give  notice  and 
order  a  special  term  of  court  to  he  held  at  the 
court-house  of  the  proper  county,  on  some  day 
to  be  named  by  him,  not  less  than  ten  nor  more 
than  twenty  days  from  the  date  of  such  notice, 
to  hear  and  determine  such  contested  election." 

3.  Amended  by  Code  Amdts.  18SO,  p.  75, 
(1)  substituting  (a)  "superior  court  of  the 
county  thereof,  which  shall  thereupon  order  a 
special  session  of  such  court  to  be  held  at  the 
courtroom,"  for  "judge  of  the  county  court,  who 
musf  give  notice  and  order  a  special  term  of 
court  to  be  held  at  the  court-house  of  the  proper 
county,"  (b)  "it"  for  "him"  after  "named  by," 
and   (c)    "order"   for  "notice"  before  "to  hear." 

3.  Amended  by  Stats.  1907,  p.  643  (ap- 
proved March  19,  1907);  the  code  commissioner 
saying,  "There  were  two  amended  sections  1113 
passed  at  the  session  of  1907,  one  approved 
March  18,  1907  (1907:  564),  suggested  by  the 
commissioner,  the  latter  approved  March  19,  1907 
(1907:  643).  In  the  first  the  words  'a  special 
session'  are  eliminated,  there  being,  under  the 
constitution,  no  special  sessions  of  the  superior 
court.  The  latter  amendment,  however,  is  the 
last  expression  of  the  intent  of  the  legislature. 
These  two  sections  should  be  amalgamated  in  the 
session  of  1909."     See  ante,  Legislation  §  1118. 


Time  of  notification  to  court.  Notice 
must  be  given  of  the  filing  of  the  state- 
ment, not  later  than  five  days  after  the 
end  of  the  time  for  filing  statements.  Hill 
V.  Superior  Court,  15  Cal.  App.  307;  114 
Pac.  SOo. 

Form.  The  clerk's  notification  to  the 
court,  of  the  filing  of  the  contest,  is  not 
required  to  be  written.  Dudley  v.  Superior 
Court,  13  Cal.  App.  271;  110  Pac.  146. 


Notification  unnecessary  when.  Where 
the  court  had  actual  notice  of  the  filing 
of  a  contest  on  the  day  of  its  date,  a 
formal  notification  by  the  clerk  is  un- 
necessary. Dudlev  v.  Superior  Court,  13 
Cal.  App.  271;  110  Pac.  146. 

Notice  of  filing  statement.  See  note 
ante.  §  1118. 

Premature  order  for  citation.  An  order 
for  a  citation,  made  on  the  date  of  the  fil- 
ing of  the  contest,  is  unauthorized,  and  can 
have  no  legal  effect.  Dudley  v.  Superior 
Court.  13  Cal.  App.  271;  110  Pac.  146. 

Delay  in  making  order  for  special  session. 
A  delay  of  six  days,  after  the  expiration  of 
the  thirty  days  in  which  the  statement  may 
be  filed,  in  making  the  order,  is  not  un- 
reasonaiole,  if  the  time  fixed  for  the  special 
session  is  within  the  limit  of  twenty  days 
from  the  time  when  the  court  was  first 
authorized  to  act,  and  exceeds  the  ten  days, 
the  minimum  of  time  designated.  Dudley 
V.  Superior  Court,  13  Cal.  App.  271;  110 
Pac.  146. 

"Thereupon,"  defined.  The  word  "there- 
upon," in  this  section,  does  not  make  the 
requirements  of  the  section  mandatory:  it 
does  not,  of  necessity,  mean  "immediately," 
but  imports  that  the  order  mentioned 
should  follow  within  a  reasonable  time 
after  the  designated  period.  Hagerty  v. 
Conlan,  15  Cal.  App.  643;  115  Pac.  762; 
Dudley  v.  Superior  Court,  13  Cal.  App.  271; 
110  Pac.  146. 


§  1119.  Clerk  to  issue  citation  to  respondent.  The  clerk  shall  thereupon 
issue  a  citation  for  the  person,  whose  right  to  the  office  is  contested,  to 
appear  at  the  time  and  place  specified  in  the  order,  which  citation  must  be 
delivered  to  the  sheriff,  and  served  either  upon  the  party  in  person,  or,  if 
he  cannot  be  found,  by  leaving  a  copy  thereof  at  the  house  where  he  last 
resided,  at  least  five  days  before  the  time  so  specified. 

Service  of  citation.    The  mode  of  service 
of   citation    prescribed   by   this   section   is 


Letjislation  8  1119.  1.  Enacted  March  11, 
1872,  and  then  read:  "The  clerk  must  also,  at 
the  same  time,  issue  a  citation  for  the  person 
whose  right  to  the  office  is  contested,  to  appear 
at  the  time  and  place  specified  in  the  notice, 
which  citation  must  be  delivered  to  the  sheriff 
and  be  served  upon  the  party  in  person,  or,  if  he 
cannot  be  found,  by  leaving  a  copy  thereof  at 
the  house  where  he  last  resided." 

3.   Amended  by  Code  Amdts.  1880,  p.  75. 

Issuing  citation.  No  order  of  court  di- 
recting a  citation  to  issue  is  required.  Dud- 
ley v.  Superior  Court,  13  Cal.  App.  271;  110 
Pac.  146. 


constitutional.  Conlan  v.  Superior  Court, 
12  Cal.  App.  420;  107  Pac.  577.  Construc- 
tive service  of  the  citation  constitutes  due 
process  of  law,  and  if  the  respondent  ab- 
sents himself  after  the  return-day  of  the 
election,  a  citation  may  be  left  at  his  resi- 
dence. Chatham  v.  Mansfield,  1  Cal.  App. 
298;  82  Pac.  343.  The  provisions  of  this 
section  as  to  service  of  the  citation  are 
directory,  and   cannot  be   construed  as  a 
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New  citation.  The  court,  after  acquiring 
jurisdiction  of  the  subject-matter  of  the 
contest,  may  continue  tho  hearing  and  or- 
der a  new  citation.  O'Dowd  v.  buperior 
Court,  158  Cal.  537;  111  Pac.  751. 


iimitation  upon  the  jurisdiction  of  the  trial 
court.  Hagerty  v.  Conlan,  15  Cal.  App. 
643-  115  Pac.  762;  O'Dowd  v.  Superior 
Court,  158  Cal.  537;  111  Pac.  751;  Busick 
V.  Superior  Court,  16  Cal.  App.  499;  118 
Pac.  4S1. 

S1120  Witnesses;  attendance  of,  how  enforced.  The  clerk  must  issue 
subpa'nas  for  witnesses  at  the  request  of  either  party,  which  must  be  served 
as  other  subpcenas;  and  the  superior  court  shall  have  full  power  to  issue 
attachments  to  compel  the  attendance  of  witnesses  who  have  been  sub- 
poenaed to  attend. 


Subpoenas.  t>     ,    ss    los'^- 

1.  Issuance,    service,    etc.       Post,    ss    iy»3 
1987;   see  also  post,  §§  1988-1990. 

2.  Disobedience,  penalty,  etc.    Post,  §S  1991, 
1992 

Compelling     attendance     of     witnesses.      Post, 
§§  1993    et   seq. 


Legislation   §    1120.       1.  Enacted    March  11, 

**3. '^Amended    by    Code    Amdts     ISSp'    P,-  J^; 

substituting     "superior     court     sball     have  for 
"county   court   has." 


S1121.  Power  of  court.  Adjournment  of  court.  The  court  must  meet 
at  the  time  and  place  designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination  thereof.  It  ma> 
adjourn  from  day  to  day  until  such  trial  is  ended  and  may  ^lll^;>^'^^^^ 
the  trial,  before  its  commencement,  for  any  time  not  exceeding  twenty  days 
for  gook  cause  shown  by  either  party  upon  affidavit,  at  the  costs  of  the 
party  applying  for  such  continuance. 


Legislation  §  1121.     Enacted  March  11,  1872 
Construction  of  section.     This  section  is 
not  to  be  construed  as  limiting  the  power 
of  adjournment  by  the  court  of  a  session 
ordered  for  the  trial  of  an  election  contest, 
merely    from    day    to    day,    or   upon    good 
cause  shown  bv  either  party,  not  exceeding 
twenty  days;  but  the  court  has  power,  of 
its  own  motion,  to  adjourn  the  session  for 
several  days,  on  account  of  a  prior  engage- 
ment of  the  court  rendering  such  adjourn- 
ment necessary,  and  the  court  does  not  lose 
jurisdiction  to  try  the  contest  on  account 
of  such  adjournment.  Falltrick  v.  Sullivan, 
119  Cal.  613;  51  Pac.  947;  but  see  Keller  v. 
Chapman,  34  Cal.  635.    The  time  limit  fixed 
for  adjournment  of  the  trial  is  not  to  be 
construed  as  mandatory  or  exclusive  as  re- 
spects  the   service   of   citation.    Busick   v. 
Superior  Court,  16  Cal.  App.  499;  118  Pac. 

481.  .     .   ^. 

Continuance.  A  court  having  jurisdic- 
tion of  the  subject-matter  of  an  election 
contest  has  power  to  appoint  another  time 
than  that  originally  *xed  for  the  hearing 
of  the  contest,  where  it  has,  in  the  mean 
time,  acquired  jurisdiction  of  the  person  ot 
the  contestee.  Busick  v.  Superior  Court,  16 
Cal  App.  499;  118  Pac.  481.  Where,  with- 
out the  fault  of  the  contestant,  there  has 
been  a  failure  to  serve  the  citation  m  the 
manner  and  within  the  time  prescribed  by 
law,  the  trial  court  may  continue  the  hear- 
ing for  twenty  days,  and  order  another 
citlition  to  issue  for  service  upon  the  con- 
testees.  Hagerty  v.  Conlan,  15  Cal.  App. 
643-  115  Pac.  762;  O'Dowd  v.  Superior 
Court,  158  Cal.  537;  111  Pac.  751;  Busick  v. 
Superior  Court,  16  Cal.  App.  499;  IIS  Pac. 


481.   The  continuance  of  a  motion  to  disrniss 
a  contest,  and  of  a  motion  for  an  alias  cita- 
tion, and  the  deciding  of  them  after  the  ex- 
piration   of    twenty    days    from    the    date 
originally  set  for  a  special  session,  does  not 
operate  as  a  continuance  of  the  contest  it- 
self   beyond    the    time    prescribed    by    the 
statute.     Hagerty  v.  Conlan,  15  Cal.  App. 
643;  115  Pac.  762.  An  order  continuing  the 
hearing  of  an  election  contest  beyond  the 
twentv  days  allowed  by  this  section  is  un- 
authorized, and  though  its  provisions  are 
merely  directory,  and  their  observance  not 
essential  to  the  jurisdiction  of  the  court  to 
complete  a  hearing  after  an  unwarranted 
continuance,  it  is  nevertheless  the  court's 
duty  to  conform  to  the  law  as  far  as  pos- 
sible.   Moore  v.  Conley,  163  Cal.  609;    12o 
Pac    492.     Though  an  election  contest,  ow- 
ing to  the  disqualification  of  the  judge,  is 
continued  bevond  the  twenty  days'  limit  ot 
this  section,  for  the  purpose  of  procuring  a 
qualified  judge  to  try  the  contest,  yet  juris- 
diction to  hear  the  contest  is  not  lost:   the 
court  may  be  compelled  to  reset  it  for  hear- 
ing.  Moore  v.  Superior  Court,  20  Cal.  App. 
299;  128  Pac.  946. 

Jurisdiction.  The  superior  court  has 
jurisdiction  to  hear  and  determine  election 
contests.  Dudley  v.  Superior  Court,  13  Cal. 
App.  271;  no  Pac.  146. 

Alias  citation.  The  court,  in  an  election 
contest,  has  power  to  issue  an  alias  cita- 
tion, where  the  original  has  not  accom- 
plished its  purpose.  Busick  v.  Superior 
Court,  16  Cal.  App.  499;  118  Pac.  481. 

Mandamus  to  compel  trial.  Mandamus 
lies  to  compel  a  court  to  proceed  with  the 
trial  of  an  election  contest,  if  there  is  no 
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othpr   adeauate   remedy      Hill   v.   Superior  CODE  COMMISSIONERS' NOTE.    If  the  court 

Otlier    aaequate    remeay       xx  ii       .          i  continue   tlu>    cause    for   seven   days,   without    affi- 

Coiirt,  15  Cal.  App.  30/ ;  114 -fac.  SOD.  ^^^^^    showing    cause,    and    against    the    objection 

Appeal  as  remedy.     An  appeal  should  not  of   the    other  party,    the   continuance    operates    as 

be  considered  a  speedy  and  adequate  rem-  a    discontinuance   of    the   proceeding.     Keller   v. 

edy  in  election  contests.     Hill  v.  Superior  Chapman,  34  Cal.  635. 
Court,  15  Cal.  App.  307;  114  Pac.  805. 

§  1122.  Rules  to  govern  court  in  trial  of  contest.  The  court  must  be 
governed,  in  the  trial  and  determination  of  such  contested  election,  by  the 
rules  of  law  and  evidence  governing  the  determination  of  questions  of  law 
and  fact,  so  far  as  the  same  may  be  applicable ;  and  may  dismiss  the  pro- 
ceedings if  the  statement  of  the  cause  or  causes  of  the  contest  is  insuffi- 
cient, or  for  want  of  prosecution.  After  hearing  the  proofs  and  allegations 
of  the  parties,  the  court  must  pronounce  judgment  in  the  premises,  either 
confirming  or  annulling  and  setting  aside  such  election. 

Ixeglslation  §  1122.     Enacted  March  11,  1873.        13   Cal.   App.   271;    110  Pac.   146.     Tlie  per- 
Application  of  statute.     In  the  absence       ^onal  appearance  of  the  respondent,  in  an 


of  a  charter  provision  regulating  a  contest 
for  the  office  of  mayor  under  a  freeholders' 
charter,  the  general  laws  of  the  state  are 
applicable  thereto.  Dudley  v.  Superior 
Court.  13  Cal.  App.  271 ;  110  Pac.  146. 

Nature  and  construction  of  election  law. 
The  provisions  of  the  election  law  are 
mandatory,  but  they  should  be  liberally 
construed.  Jennings  v.  Brown,  114  Cal. 
307 ;  34  L.  E.  A.  45 ;  4(5  Pac.  77. 

Scope  of  inquiry.  In  an  election  contest. 
the  inquiry  is  limited  to  an  examination  of 
the  right  of  the  person  declared  elected  at 
the  election,  the  canvass  of  which  is  ques- 
tioned. Austin  V.  Dick,  100  Cal.  199;  34  Pac. 
655.  In  the  contest  of  the  election  of  cer- 
tain persons  declared  elected  supervisors, 
the  scope  of  the  inquiry,  as  in  every  other 
action,  is  limited  by  the  pleadings.  Coghlau 
v.  Alpers,  140  Cal.  648;  74  Pac.  145.  _  In  an 
election  contest,  the  court  cannot  inquire 
into  the  legality  of  a  special  election,  called 
after  the  result  of  the  canvass  declaring 
that  no  one  was  elected  at  the  election  in 
question.  Austin  v.  Dick,  100  Cal.  199;  34 
Pac.  655.  Under  our  present  election  laws, 
the  court  cannot  confine  itself  to  a  mere 
inquiry  as  to  what  the  voter  intended  to 
express  by  his  ballot.  Lauer  v.  Estes,  120 
CaK  652;  53  Pac.  262. 

Nature  of  proceedings.  Proceedings  in- 
stituted to  contest  the  election  of  county 
officers  are  special  and  summary  in  their 
character.    Keller  v.  Chapman,  34  Cal.  635. 

Jurisdiction  of  subject-matter.  There  is 
no  difference,  in  principle,  between  an  elec- 
tion to  determine  a  county  seat  and  an 
election  to  determine  whether  the  bonded 
indebtedness  of  a  county  shall  be  increased: 
the  superior  court  has  jurisdiction  of  the 
subject-matter  of  each  action.  Gibson  v. 
Supervisors,  80  Cal.  359;  22  Pac.  225. 

Appearance  confers  jurisdiction  when.  A 
general  appearance  by  the  contestee  gives 
personal  jurisdiction:  it  waives  the  issu- 
ance of  a  citation  in  proper  form,  and  the 
service  thereof.    Dudley  v.  Superior  Court, 


election  contest,  specially  made  for  the 
purpose  of  questioning  the  jurisdiction,  is 
not  sufficient  to  confer  jurisdiction  over 
him.  O'Dowd  v.  Superior  Court,  158  Cal. 
537;  111  Pac.  751. 

Contest  determined  how.  An  election 
contest  should  be  speedily  determined,  and 
on  its  merits.  O'Dowd  v.  Superior  Court, 
158  Cal.  537;  111  Pac.  751;  Bass  v.  Leavitt, 
11  Cal.  App.  582;  ]05  Pac.  771. 

Eefusal  of  continuance.  It  is  error,  and 
an  abuse  of  discretion,  for  the  court,  in  a 
contested-election  case,  to  deny  a  motion 
for  a  continuance,  in  order  to  introduce 
further  evidence,  after  the  trial  has  ended 
and  the  court  has  met  for  a  decision,  but 
before  its  decision  is  announced,  where  it 
is  made  clear  to  the  court  that  a  gross 
fraud  has  been  committed.  Lord  v.  Dun- 
ster,  79  Cal.  477;  21  Pac.  S65. 

Premature  statement.  A  statement  filed 
before  the  result  of  the  election  has  been 
declared  is  premature,  and  should  be  dis- 
regarded. Broadbent  v.  Keith,  15  Cal.  App. 
382;  114  Pac.  99G, 

Reversal  of  judgment  of  dismissal,  be- 
cause of  premature  statement.  See  note 
post,  §  1126. 

Defenses.  It  is  no  defense,  in  an  elec- 
tion contest,  that  the  contestant  has  vio- 
lated the  Purity  of  Elections  Law:  that 
question  is  to  be  determined  in  a  separate 
proceeding  for  the  infliction  of  the  penalties 
provided  therefor.  Maddux  v.  Walthall,  141 
Cal.  412;  74  Pac.  1026;  Treanor  v.  Wil- 
liams, 145  Cal.  315;  78  Pac.  884. 

Consolidation  of  contests.  The  trial  court 
has  discretion  to  consolidate  separate  con- 
tests of  the  election  of  a  board  of  super- 
visors, instituted  by  candidates  who  were 
not  declared  elected;  but  such  consolida- 
tion does  not  have  the  effect  to  make  any 
contestant  responsible  for  the  pleadings  or 
proceedings  of  any  other  contestant,  and 
the  findings  and  judgment  must  determine 
the  right  of  each  party,  with  respect  to  his 
particular    proceedings,    except    as    to    an 
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equitable  apportionment  of  costs  jointly  in- 
curred, or  provision  for  one  payment  only 
of  costs  awarded  for  the  same  sum  in  favor 
of  different  parties.  Coghlan  v.  Alpers,  140 
Cal.  64S;  74  Pac.  145. 

Irapeachment  and  rejection  of  returns. 
Either  party  to  an  election  contest  may  im- 
peach the  returns  of  any  precinct,  if  the 
issues  made  by  the  pleadings  are  such  as  to 
warrant  the  proof,  by  ballots  showing  a 
different  result;  but  there  is  no  principle 
requiring  either  party  to  attack  the  official 
returns,  where  he  accepts  such  returns  as 
correct;  and  unless  attacked  and  overcome 
by  other  evidence,  such  official  returns 
stand,  and  constitute  legal  evidence  of  the 
true  vote  of  the  precinct.  Merkley  v. 
Trainor,  142  Cal.  265;  75  Pac.  656.  Elec- 
tion returns  will  not  be  rejected  for  any 
irregularity  in  the  ajipointment  of  the  offi- 
cers of  election,  where  no  injurious  results 
accrued  therefrom,  either  by  the  reception 
of  illegal  votes  or  the  rejection  of  legal 
votes.    Keller  v.  Chapman,  34  Cal.  635. 

Presumptions.  In  the  absence  of  an 
averment  to  the  contrary  in  the  complaint 
in  a  contested-election  case,  the  presump- 
tion is  that  the  contestee  was  nominated 
and  elected,  and  duly  received  the  certifi- 
cate of  election.  Powers  v.  Hitchcock,  129 
Cal.  325;  61  Pac.  1076. 

Admissibility  of  evidence.  In  an  elec- 
tion contest  the  tally-sheets  are  admissible 
in  evidence,  as  is  also  the  testimony  of 
the  officers  of  the  election,  to  the  effect 
the  election  was  properly  conducted,  that 
the  ballots  were  properly  counted,  and 
that  the  tally-sheets  were  jiroperly  filled 
up.  Packard  v.  Craig,  114  Cal.  95;  45  Pac. 
1033. 

The  declaration  of  a  voter,  who  is  proved 
to  have  been  disqualified,  as  to  how  he 
voted,  made  in  the  form  of  an  affidavit  be- 
fore a  notary  public,  is  no  part  of  the  res 
gestae,  and  is  inadmissible  hearsay.  Lauer 
V.  Estes,  120  Cal.  652;  53  Pac.  262. 

Prima  facie  evidence.  Slight  proofs,  in 
an  election  contest,  make  out  a  prima  facie 
case,  when  a  negative  is  to  be  proved;  in 
all  such  cases,  rebuttal  is  comparatively 
easv,  and  is  of  imperative  obligation.  Eus- 
selfv.  McDowell,  83  Cal.  70;  23  Pac.  183. 

Burden  of  proof.  The  contestant,  in  or- 
der to  succeed  to  the  office,  has  the  burden 
of  showing  title  in  himself.  Coghlan  v. 
Alpers.  HirCal.  648;  74  Pac.  145. 

Ballots  and  returns  as  evidence.  In  a 
contest  over  the  result  of  an  election,  the 
ballots  are  not  only  competent  and  material 
evidence,  but  evidence  of  a  very  high  order 
(Davis  V.  Grunig,  143  Cal.  336;  76  Pac. 
1102);  provided  they  have  not  in  any  way 
been  tampered  with;  and  the  burden  of 
proof  is  upon  the  contestant  to  show  that 
fact.  Coglan  v.  Beard,  67  Cal.  303;  7  Pac. 
738.  The  ballots  are  best  evidence  of  the 
manner  in  which  the  electors  have  voted, 


only  when  the  integrity  of  the  ballots  can 
be  satisfactorilv  established  (Tebbe  v. 
Smith,  108  Cal.  ioi;  49  Am.  St.  Rep.  68;  29 
L.  E.  A.  673;  41  Pac.  454) ;  but  they  are  not 
inadmissible  in  evidence  by  reason  of  the 
fact  that  for  a  short  time  they  were  in  the 
possession  of  the  contestant  as  de  facto 
county  clerk.  Coglan  v.  Beard,  67  Cal. 
303;  7  Pac.  738.  Where  preliminary  proof 
is  offered  at  the  trial,  that  the  ballots  are 
in  the  same  condition  as  they  were  when 
inclosed  in  the  packages  sealed  by  the 
election  officers,  the  failure  to  make  any 
objection  operates  as  a  waiver  of  the  suffi- 
ciency of  such  preliminary  proof.  Mc- 
Menomy  v.  Euch,  142  Cal.  77;  75  Pac.  661. 
No  magistrate  has  the  power,  in  a  criminal 
prosecution  against  an  inspector  of  election, 
accused  of  fraud  in  the  conduct  of  the  elec- 
tion, to  compel  the  registrar  or  clerk  to 
produce  in  evidence  a  package  of  ballots 
cast  at  such  election,  such  officer  being 
compelled  by  statute  to  preserve  the  pack- 
ages of  ballots  unopened  until  their  pro- 
duction is  authorized  in  a  contest  in  some 
tribunal  of  competent  jurisdiction.  Ex 
parte  Brown,  97  Cal.  83;  31  Pac.  840.  The 
court  has  power  to  order  the  clerk  to  bring 
in  packages  of  ballots,  and  to  order  them 
opened,  whether  the  election  is  one  for 
officers  or  for  any  other  purpose.  Gibson 
V.  Board  of  Supervisors,  80  Cal.  359;  22 
Pac.  225.  Although  the  ballots  themselves 
are  the  best  evidence  of  their  contents,  and 
must  prevail  over  the  official  returns  when 
in  conflict  therewith,  yet  the  official  returns 
are  prima  facie  correct,  and  constitute  legal 
evidence  of  the  true  vote  and  result  in  any 
precinct,  in  the  absence  of  impeaching  evi- 
dence. Merkley  v.  Trainor,  142  Cal.  265;  75 
Pac.  656.  The  returns  of  an  election  board 
should  be  received  by  the  court  as  prima 
facie  true;  and  in  order  to  overcome  this 
evidence  by  a  recount  of  the  ballots,  the 
contestant  must  affirmatively  prove  that 
they  have  not  been  tampered  with,  and  if 
the  court  is  satisfied  that  they  have  not 
been  tampered  with,  it  should  adopt  the 
result  of  the  recount,  and  not  the  returns 
of  the  election  board.  Coglan  v.  Beard,  65 
Cal.  oS;  2  Pac.  737. 

Preservation  of  ballots.  The  question 
whether  the  ballots  cast  at  a  city  election 
have  been  so  guarded  as  to  preclude  the 
suspicion  that  they  are  not  in  their  original 
condition,  is  largely  within  the  judgment 
and  discretion  of  the  trial  court.  Trafton 
v.  Quiun,  143  Cal.  469;  77  Pac.  164.  The 
burden  of  proving  any  spoliation  of  ballots 
by  election  officers  is  on  him  who  asserts 
it:  and  in  tlie  absence  of  such  evidence,  it 
will  be  presumed  that  the  officers  obeyed 
the  law,  and  preserved  the  ballots  un- 
altered. McMenomy  v.  Euch,  142  Cal.  77; 
75  Pac.  661. 

Inspection  of  ballots.  Ballots  to  which 
the  contestant  objects  are  necessary  to  the 
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determination  of  tlie  case  upon  appeal,  and 
should  be  certified  to  the  appellate  court 
for  its  inspection.  Jennings  v.  Brown,  109 
Cal.  290;  41  Pac.  1085.  Counsel  should 
have  an  opportunity  of  inspecting  the  bal- 
lots, in  order  to  present  properly  the  ques- 
tions raised  by  the  bill  of  exceptions. 
Langley  v.  Head,  142  Cal.  368;  75  Pac. 
1088. 

Construction  of  ballots.  A  ballot  is  to  be 
construed  as  any  other  writing;  and  while 
a  resort  to  parol  evidence  of  extrinsic  cir- 
cumstances may  be  had  for  the  purpose  of 
interpreting  what  would  otherwise  be 
doubtful,  yet  it  cannot  be  shown  by  such, 
or  any,  evidence  that  the  intention  of  the 
voter  was  anything  other  than  that  which 
plainly  appears  upon  the  face  of  the  ballot. 
Eutledge  v.  Crawford,  91  Cal.  526;  25  Am. 
St.  Rep.  212;  13  L.  R.  A.  761;  27  Pac.  779. 

Preserving  secrecy  of  ballot.  The  policy 
of  the  law  to  preserve  the  secrecy  of  the 
ballot  does  not  extend  to  illegal  votes;  and 
an  elector  securing  the  counting  of  an  il- 
legal ballot  forfeits  the  privilege  of  secrecy, 
in  favor  of  the  superior  right  of  the  party 
injured  to  have  the  truth  disclosed.  Pat- 
terson V.  Hanley,  136  Cal.  265;  68  Pac.  821. 

Ballots  of  assisted  voters.  Election  offi- 
cers should  not  be  compelled  to  disclose  the 
contents  of  ballots  of  assisted  voters.  Pat- 
terson V.  Hanley,  136  Cal.  265;  68  Pac.  821. 

Trial  by  jury.  In  an  election  contest, 
any  right  to  a  trial  by  jury,  if  such  right 
exist,  is  waived,  where  no  demand  is  made 
until  after  the  trial  is  commenced;  and 
where  no  question  of  fact  is  involved  which 
can  be  submitted  to  a  jury  in  such  case,  a 
refusal  is  proper.  Maddux  v.  Walthall,  141 
Cal.  412;  74  Pac.  1026. 

Findings.  The  findings  in  an  election 
contest  should  be  of  the  ultimate  facts  put 
in  issue  by  the  pleadings,  and  should  not 
be  argumentative.  Coglan  v.  Beard,  65  Cal. 
58;  2  Pac.  737.  A  finding  that  no  one  was 
elected  is  upon  matter  of  jurisdiction.  Aus- 
tin V.  Dick,  100  Cal.  199;  34  Pac.  655. 

Judgment.  A  contestant  is  not  permitted 
to  take  judgment  by  default:  he  must  prove 
the  allegations  of  his  statement.  Keller  v. 
Chapman,  34  Cal.  635.  Under  this  section 
and  §  1114,  ante,  the  judgment  in  a  con- 
tested-election case  is  authorized  to  be  one 
of  three:  1.  Of  dismissal,  if  the  statement 
of  the  cause  of  contestant  is  insufficient; 
2.  Confirming  the  election;  3.  Setting  aside 
and  annulling  the  election  of  the  contestee, 
if  the  number  of  his  legal  votes  is  reduced 
below  the  number  of  votes  given  to  some 
other  person.  Soto  v.  Vannoy,  65  Cal.  285; 
3  Pac.  895.  A  finding,  that  the  contestant 
and  the  contestee  have  "received  an  equal 
and  the  highest  number  of  votes  cast  for 
said  office,"  cannot  sustain  a  judgment  an- 
nulling the  election:  the  judgment  should 
be,  that  the  contestant  take  nothing  by  the 


proceeding,  and  that  it  be  dismissed. 
Snibley  v.  Palmtag,  128  Cal.  283;  60  Pac. 
860. 

Dismissal  of  contest.  The  court  has  no 
discretion  to  dismiss  the  contest  of  an  elec- 
tion, instituted  by  an  elector,  nor  has  the 
state's  attorney:  the  case  is  prosecuted  like 
any  other  action  instituted  by  a  private 
citizen,  subject  only  to  the  provisions  of 
the  statute.  Searcy  v.  Grow,  15  Cal.  117. 
The  dismissal  of  an  election  contest  practi- 
cally operates  to  confirm  the  election  of  the 
contestee  who  holds  the  certificate  of  elec- 
tion. Langley  v.  Head,  142  Cal.  368;  75 
Pac.  1088.  A  dismissal  of  a  contest  before 
citation  is  served  upon  the  contestee,  and 
before  any  appearance  has  been  made 
therein,  does  not  operate  as  a  retraxit,  and 
is  no  bar  to  the  institution  of  another  con- 
test. Lord  V.  Dunster,  79  Cal.  477;  21  Pac. 
865.  Notwithstanding  the  consolidation  of 
contests  for  the  convenience  of  trial,  the 
contests  remain  distinct  and  several,  and 
any  one  of  the  contestants  may  dismiss  his 
contest  if  he  chooses,  or  may,  under  ordi- 
nary circumstances,  dismiss  as  to  such  of 
the  contestees  as  he  may  choose.  Coghlan 
V.  Alpers,  140  Cal.  648;  74  Pac.  145. 

Annulment  of  election.  The  election  of 
an  ineligible  candidate  must  be  annulled 
as  invalid.  Campbell  v.  Free,  7  Cal.  App. 
151;  93  Pac.  1060. 

Reversal  of  judgment.  A  judgment  de- 
claring a  tie  vote  must  be  reversed,  where 
certain  ballots  counted  for  the  respondent 
had  improper  distinguishing  marks.  Bass 
V.  Leavitt,  11  Cal.  App.  582;  105  Pac.  771. 

Motion  for  new  trial.  A  motion  for  a 
new  trial  cannot  be  had  in  an  election  con- 
test: the  remedy  of  the  defeated  party  is 
limited  to  an  appeal  from  the  judgment. 
Packard  v.  Craig,  114  Cal.  95;  45  Pac.  1033. 

Admissibility  of  evidence  to  show  whiit;  votes 
vere  illegal  and  for  ■whom  they  were  cast  and 
power  to  compel  unqualified  voter  to  disclose  for 
whom  he  voted.    See  note  84  Am.  Dec.  268. 

Evidence  to  explain  ambiguities  in  ballots.  See 
note  10  Am.  St.  Rep.  317. 

Ballots  produced  at  contest,  when  are  and 
when  are  not  the  best  evidence  of  the  vote  cast. 
See  note  11  Am.  St.  Rep.  798. 

As  to  what  irregularities  will  avoid  elections. 
See  note  90  Am.   St.  Rep.  46. 

Eight  of  contestant  to  enjoin  incumbent  of  of- 
fice from  performing  duties  thereof  pending  elec- 
tion contest.    See  note  16  Ann.  Cas.  1052. 

Admissibility  of  testimony  of  voter  as  to  his 
intention  in  voting.  See  note  Ann.  Cas.  1912A, 
296. 

Eight  to  compel  illegal  voter  to  give  testimony 
as  to  how  he  voted  at  election.  See  note  Ann. 
Cas.   3  912A,    728. 

Eight  of  plaintiff  or  one  or  more  of  several 
plaintiffs  to  discontinue  or  withdraw  from  elec- 
tion contest.    Sfe  note  Ann.  Cas.  1913B,  21.5. 

Admissibility  in  evidence  of  ballots  to  impeach 
election  returns.    See  note  Ann.  Oas.  1012B,  682. 

Eight  to  jury  trial  in  election  contest.  See 
note  Ann.  Cas.   1913C.   161. 

CODE  COMMISSIONEES'  NOTE.  Judgment 
by  defp.ult  cannot  be  entered.  Keller  v.  Chap- 
man, 34  Cal.  635.  A  new  trial  cannot  be 
granted  by  the  county  court.  Dorsey  v.  Barry, 
24  Cal.  449. 


1277  JUDGMENT-CERTIFICATE  OP  ELECTION-TIE  VOTE.       §§  1123,  1124 

§  1123.    certificate  of  election,  to  whom  must  be  issued^  ^^^."^st 
ca  e  It  appears  that  another  person  ^\-;^^^;f  J^^.^^^^ 
number  of  legal  votes,  the  court  must  ^-  ^  ^^^^^^./^^     to  a  certifi- 
person  declared  elected  by  the  superior  couit  shall  be  ent 
cate  of  election;  and,  if  a  certificate  has  ^^ /^^^^^^^/^^^^^^^^^  person 

the  county  clerk  must  i--^^-^^^^^^^^^^"' ^entica teTw^th  the  seal  of 
a  certificate  of  election  signed  by  ^' ^^^::^:,,  for  the  same 
the  superior  court.  If  the  cleik  ^^^'^'f"'^^  .^^.ted  by  the  court,  such 
office  to  any  other  person  than  the  one  declared  electea  oy 

certificate  shall  be  annulled  by  ^^\l''%lZ'<ie.,^rei  elected  to  any  office,"  than 
Legislation  §   1123.      1.  Enacted    March    11,  f^/      ^^^ent  legal  right  which  is  created 
*^3^.^Amended  by  Suts.   1907,  p.  649,  adding  ^^  ^-^^  declaration  of  the  canvassing  board, 
the  second  and  third  sentences.  ^j^^^.  gy^j^  person  has  been  elected;  tne  con- 
Construction  of  section.    Under  this  sec-  test  attacks  the  election  itself,  and  is  not 
tion,  it  is  the  duty  of  the  court  to  declare  concerned  with  the  certificate  of  election  or 
anv    other    person    elected,    although    this  the  proceedings  subsequent  thereto  and  the 
person  may  be  neither  the  contestant  nor  jurisdiction  of  the  court  to  entertain  or  the 
fhe  ^onSsLe,  if  the  result  of  the  recount  ^^g^^t  of  the  elector  to  commence    the  con^ 
shall  so  disclose.    Maddux  v.  Walthall,  141  test,  is  not  in  any  °^^°f  ^.  f^^,'*,f,,^L   to 
Cal    412-  74  Pac.  1026;  Sweeny  v.  Adams,  failure   of   the  person   declared   elected  to 
141  Cal.  558 ;  75  Pac.  182.    The  court,  in  its  ^f y    before    the    contest    ^^as    ^/gun. 
iudgment,  must  either  annul  the  election,  ^^^J   ,..  Adams,  141  Cal.  ^^^  5  '  ^  ^f,^;  ^^,7 
ir  dedare  elected  the  one  who  received  the  Certificate   of   election.     Where  the   su- 
hghest  number  of  votes;  it  is  authorized  to  ,,,    ,,^,t,   in    an   election   contest    has 
enter  a  iudgment  declaring  the  election  of  j^^^n      declared   a  person   entitled   to   tne 
another  person  than  the  one  returned,  only  ^.^^^^   ^^^ber   of   votes    the   person   de 
Xre   such   other  person  has   the  highest  J^.^^  elected  is  entitled  to  recexe  a  cer 
number  of  legal  votes.     Bush  v.  Head,  154  ^.g^,^te  of  election.   People  v.  Lass,  lo  ^ai. 
Gal    277;  97  Pac.  512;  Campbell  v.  Free,  7  ^        ^9;  113  Pac.  695. 

Cal'.  App.  151;  93  Pac.  1060.                        .  Effect  of  death  of  contestant  heforejudff^ent 

Nature  of  right  involved.     No  other  right  j^  election  contest.    See  note  Ann.  Cas.   IJldU, 

is  involved  in  a  contest  of  "the  right  of  a  i29i. 

8  11 24     In  case  of  tie  vote,  who  may  contest.     Whenever  the  body  can- 
declaration,  contest  the  same  by  filing  with  tne  cierK  a  w 

in  section  eleven  hundred  and  nineteen.  _ 

Th!  euDon  like  proceedings  must  be  had  as  are  provided  m  this  title  foi 

con  est  nfthe  r'ght  of  a  person  declared  elected;  and  all  the  provisions  of 

hTs    me  "so  t  a;  applicable  thereto  must  govern  m  ^^^^^^  ,, 

If  the  court  finds  that  some  person  has  received  the  highest  number 
vntps  such  person  must  be  declared  elected. 

^tS^  fll^l.    .  1..  Addition     h.^^  Stats.  ar..'     -fore    ;..,al  ^nu.he^^    f s   PrM 

f  r  %i^s  \^cotiy=!^anulutf  .r?f  3  ^aUl    ..ion    ^i^en    Inin^ed  ^and^,fifteen^^^_  (3^ 

have   the  words   "city   and   <=ounty",,after      elec  or  <^e   sentence    B^^o^^       g^  ^^  .^  ^^^^  d 

of   the   county."   but    (2)    had    (a)      county      after  citanon  ^^    declared    to    have    "ce'ved 

:^\o7^-   ti"  ■•^^"    ^^^'^  "thl'highelt  a^cual  n^umher  of  votes,  as  provided  .n  section 
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eleven  hundred  and  nineteen,  unless  one  of  such  code    commissioner's    note    hearing    on    same,    and 

persons  is  tlie   contestant,  in  which  case  the  cita-  also   as  to  original  code  §  1124. 

tion  need  not  he  issued  for  or  served  upon  him."  ,      .        ,     ..  „  ,„     .  r- 

3.  Amended   and   re-enacted   by    Stats.    1S07,  Tie   vote   in   election.     See   note    17    Ann.    Gas. 

p.   678    (approved   March   19,    1907).      There   was  574.  t    la    a 

another  section  of  the  same  number,  almost  iden-  Contest  in  case  of  tie  vote.    See  note  47  L.  R.  A. 

tical    in    language,    enacted    in    1907,    which    see,  557. 
infra.     See    also    Legislation    §    1124,    infra,    for 

§  1124.  V/hen  canvassing  board  declares  no  election,  who  may  contest. 
Whenever  the  body  canva.ssing  the  returns  of  any  such  election  declares 
that  no  person  has  received  the  highest  number  of  votes  given  for  that  par- 
ticular office,  any  elector  of  the  county,  city  and  county,  city,  or  political 
subdivision  of  either,  in  which  such  office  is  to  be  exercised,  may,  within 
twenty  days  after  such  declaration,  contest  the  same  by  filing  with  the 
county  clerk  a  written  statement,  setting  forth  specifically  the  matters 
stated  in  subdivisions  one,  three,  and  four  of  section  eleven  hundred  and 
fifteen,  and  also  the  names  of  the  persons  shown  by  such  declaration  to 
have  received  an  equal  number  of  votes;  which  statement  must  be  verified 
as  provided  in  said  section  eleven  hundred  and  fifteen.  A  citation  must 
thereupon  be  issued  for  and  served  upon  the  persons  so  declared  to  have 
received  an  equal  number  of  votes,  as  provided  in  section  eleven  hundred 
and  nineteen,  unless  one  of  such  persons  is  the  contestant,  in  which  case 
the  citation  need  not  be  issued  for  or  served  upon  him.  Thereupon  like 
proceedings  must  be  had  as  are  provided  in  this  title  for  contesting  the 
right  of  a  person  declared  elected ;  and  all  the  provisions  of  this  title,  so  far 
as  applicable  thereto,  must  govern  in  such  proceedings. 

Legislation  §  1124.  1.  Addition  by  Stats.  vision  for  determining  the  result  of  an 
1901,    p.    185;    unconstitutional.     See    note    ante,         Alpftion   in    tViP   «iinprinr  fnnrt     in    r>n«P   nf   a 

§  5,  and  Legislation  §  1124,  supra.  eieciion  m  tne  superior  court,  m  case  or  a 
2.  Amended  and  re-enacted  by  Stats.  190  7,  tie  vote,  cannot  aiiect  the  construction  to 
p.  913;  the  code  commissioner  saying,  "Provides  be  given  to  §  860  of  the  Municipal  Corpora- 
tor contest  of  the  result  when  the  canvassing  +;„n  A «+  in  on/>>i  «  ^ocn  l\T^PTorr/M.  t? 
board  has  declared  that  a  tie  exists  between  can  ^Jf^  ^^^'  ^^  SUCh  a  case.  Mcbregor  V. 
didates.  Two  sections  1124,  almost  identical  in  Board  of  Trustees,  159  Cal.  441;  114  Pac. 
words,  were  passed  at  the  session  of  1907.  one  566 
approved   March   19,    1907    (1907:    678),   and   the  ~  .       •      •   j-   ...•  m, 

other  approved  March  23,  1907  (1907:  913),  the  Concurrent    jurisdiction.     The    superior 

latter    at     the     suggestion     of     the     commissioner.         court    has    concurrent    jurisdiction    with    a 

P1^of^'^°/;l^  M  "r''i'i^'^-i'87J''%°''tT?'  ''?^^  'board  of  town   trustees,  acting  under  the 

§    1124,   enacted  March   11,   1872,   related  to   fees  .-,       -.          r.    e  n^^       j.    A       -v  r       •    •       i    <-. 

of   officers    and   witnesses,    and   was   repealed   by  authority    of    §  860    of    the    Municipal    Cor- 

Code  Amdts.  1880,  p.  76.  poration  Act,  to  proceed  with  a  contest  in- 

Constructlon    of    Municipal    Corporation  stituted  before  it  for  the  same  office.    Mc- 

Act.    The  fact  that,  prior  to  the  enactment  Gregor  v.  Board  of  Trustees,  159  Cal.  441; 

of  this  section  in   1907,  there  was  no  pro-  114  Pac.  566. 

§  1125.  Costs.  If  the  proceedings  are  dismissed  for  insufficiency,  or  for 
want  of  prosecution,  or  the  election  is  by  the  court  confirmed,  judgment 
must  be  rendered  against  the  party  contesting  such  election,  for  costs,  in 
favor  of  the  party  whose  election  was  contested;  but  if  the  election  is  an- 
nulled or  set  aside,  judgment  for  costs  must  be  rendered  against  the  party 
whose  election  was  contested,  in  favor  of  the  party  contesting  the  same ; 
provided,  that  where  two  or  more  contested  elections  are  joined  for  the 
purpose  of  recounting  votes  as  in  this  title  provided,  the  costs  shall  be  ap- 
portioned among  the  parties  in  the  discretion  of  the  court.  Primarily 
each  party  is  liable  for  the  costs  created  by  himself,  to  the  officers  and  wit- 
nesses entitled  thereto,  which  may  be  collected  in  the  same  manner  as  simi- 
lar costs  are  collected  in  other  cases. 

Costs.  Legislation   §    1125.       1.  Enacted     March     11, 

1.  Generally.  Ante,  §§1021  et  seq.                        187y. 

2.  In    special  proceedings.      Ante,    §§   1022,             2,   Amended    by    Code    Amdts.    1880,    p.    75, 
Bubd.  4,  1024.  substituting  "other  cases"  for  "the  district  court." 
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3.  Amended  by  Stats.  1907,  p.  643,  (1)  in- 
serting "for"  before  "want  of  prosecution."  (2) 
substituting  "or"  for  "and"  before  "set  aside," 
and  (3)  adding  the  proviso  at  end  of  first  sen- 
tence. 

Contestant    must    pay  costs  when.     An 

elector,  by  instituting  a  suit  to  contest  an 
election,  becomes  a  })arty,  and  is  respon- 
sible for  costs  if  he  fails.  Searcy  v.  Grow, 
15  Cal.  117.  Neither  the  contestant  of  au 
election  nor  his  estate  can  escape  liability 
for  costs,  in  ease  the  contest  is  unsuccess- 
ful, Snibley  v.  Palmtag,  127  Cal.  31;  59 
Pac.  200. 

Entitled  to  costs  vrhen.  A  judgment  for 
costs,  upon  the  annulment  of  an  election, 
must  be  rendered  in  favor  of  the  contest- 
ing party,  against  the  party  whose  election 
was  contested:  a  direction  that  each  party 
pay  his  own  costs  is  not  authorized.  Camp- 
bell V.  Free,  7  Cal.  App.  151;  93  Pac.  lUGU. 

Costs  where  vote  a  tie.     In  a  contested- 


election  case,  where  it  is  determined  that 
there  was  a  tie  vote,  neither  of  the  parties 
can  recover  costs.  Soto  v.  Vannoy,  65  Cal. 
285;  3  Pac.  895. 

Equitable  apportionment  of  costs.  There 
is  no  just  reason  why  the  victorious  par- 
ties in  a  single  proceeding  involving  the 
right  to  different  offices  should  not  each 
be  awarded  costs,  just  as  they  would  be  if 
their  respective  contests  were  each  tried 
alone,  or  not  so  joined;  the  only  difference 
is,  that  there  should  be  an  equitable  ap- 
portionment of  the  joint  expense  as  to 
each  losing  party,  liable  therefor  in  a  con- 
solidated contest.  Duley  v.  Peacock,  17 
Cal.  App.  418;  119  Pac.  1086. 

Appeal.  A  judgment  for  costs  in  an 
election  contest  may  be  modified  on  ap- 
peal. Cooper  V.  Nichols,  17  Cal.  App.  491; 
120  Pac.  66;  Duley  v.  Peacock,  17  Cal.  App. 
418;  119  Pac.  1086. 


§1126.  Appeal.  Eight  to  office  pending.  Either  party,  aggrieved  by 
the  judgment  of  the  court,  may  appeal  therefrom  to  the  district  court  of 
appeal,  as  in  other  cases  of  appeal  thereto  from  the  superior  court ;  pro- 
vided, that  during  the  pendency  of  proceedings  on  appeal,  and  until  final 
determination  of  such  proceedings,  the  person  declared  elected  by  the  su- 
perior court  shall  be  entitled  to  the  office  in  like  manner  as  if  no  appeal 
had  been  taken. 

validity  of  an  election  under  a  charter  was 
not  an  issue  raised  by  the  pleadings,  the 
contestee  cannot  object,  on  an  appeal  by 
the  contestant,  that  the  election  was  in- 
valid. Trafton  v.  Quinn,  143  Cal.  469;  77 
Pac.  164.  The  rule  that  objections  to  ad- 
verse rulings  should  be  preserved  by  ex- 
ceptions, should  apply  in  an  election  conv 
test,  as  in  any  other  proceeding.  Lay  v. 
Parsons,  104  Cal.  661;  38  Pac.  447.  The 
judge  of  the  trial  court  cannot  be  said  to 
have  allowed  an  exception  to  a  ruling  ad- 
mitting a  certain  ballot  in  evidence,  when 
the  ballot  itself,  the  very  thing  objected 
to,  is  excluded  from  the  bill.  Jennings  v. 
Brown,  109  Cal.  290;  41  Pac.  1085.  The 
failure  of  the  contestee,  upon  appeal  in  an 
election  contest,  to  incorporate  in  his  bill 
of  exceptions  the  rulings  of  the  court,  by 
way  of  amendment,  so  that  they  may  be 
finally  determined,  does  not,  in  a  proper 
case,  prevent  the  appellate  court  from 
making  a  final  disposition  of  the  contest. 
Kenworthy  v.  Mast,  141  Cal.  268;  74  Pac. 
841.  Under  the  rules  of  the  supreme  court 
providing  for  the  inspection  of  original 
papers,  where  such  inspection  is  necessary 
to  a  correct  decision  of  an  appeal,  there 
should  not  be  an  abandonment  of  all  at- 
tempts to  describe  disputed  ballots  in  the 
bill  of  exceptions  in  a  contested-election 
case,  and  to  bring  to  that  court  all  of  the 
ballots  objected  to;  and  where  the  ques- 
tion is  such  that  the  condition  of  the  bal- 
lots may  be  exactly  shown  in  the  bill  of 
excei^tions,  the  party  seeking  the  judgment 


Appeals. 

1.  Generally.    Ante,  §§936   et  seq. 

2.  To  supreme  court.    Ante,  §  963. 

Legislation  §  1126.  1.  Enacted  March  11, 
1S73,  ,Tnd  then  read:  "Either  party,  aggrieved 
by  the  judgment  of  the  court,  may  appeal  there- 
from to  the  supreme  court,  as  in  other  cases  of 
appeal  thereto  from  the  county  court." 

a.  Amended  by  Code  Amdts.  1880,  p.  75, 
substituting   "superior"   for   "county." 

3.  Amendment  by  Stats.  190t,  p.  186;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  649  (ap- 
proved March  19.  1907),  (1)  substituting  "dis- 
trict court  of  appeal"  for  "supreme  court,"  and 
(2)   adding  the  proviso. 

5.  Amended  by  Stats.  1909.  p.  975,  the 
only  change  being  to  omit  the  word  "the,"  before 
"proceedings  on  appeal."  See  infra,  §  1126;  and 
Legislation  §  1126,  especially  the  code  commis- 
sioner's note. 

Appellate  jurisdiction.  The  supreme 
court  has  appellate  jurisdiction  in  con- 
tested-election cases,  under  the  constitu- 
tion of  1879.  Lord  v.  Dunster,  79  Cal.  477; 
21  Pac.  865. 

Result  of  death  of  contestant.  An  ac- 
tion in  a  contest  of  election  does  not 
abate  by  the  death  of  the  contestant  after 
judgment  annulling  the  election  of  the  con- 
testee, nor  can  the  contestee  be  deprived 
of  his  right  of  appeal;  and  upon  the  death 
of  the  contestant  pending  the  appeal,  the 
administrator  of  his  estate  may  be  sub- 
stituted upon  motion  in  the  supreme  court, 
and  the  case  will  be  heard  upon  its  merits. 
Sniblev  v.  Palmtag,  127  Cal.  31;  59  Pae. 
200. 

Objections,  exceptions,  and  bill  of  excep- 
tions.    In   an   election   contest,   where   the 
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of  the  supreme  court  thereon  should  show 
such  condition.  Langley  v.  Head,  142  Cal. 
36S;  75  Pac.  1088.  Where  the  contestee  of 
an  oflSce  was  in  default  in  not  presenting 
a  bill  of  exceptions  within  ten  days  after 
judgment  in  favor  of  the  contestant,  he  is 
not  entitled,  under  §  1127,  post,  to  have 
it  settled  and  allowed  at  all.  Wilson  v. 
Arnot,  2  Cal.  App.  570;  84  Pac.  293. 

Extent  of  review.  Each  particular  bal- 
lot is  regarded  as  a  piece  of  evidence,  and 
the  ruling  of  the  court  on  an  objection 
thereto,  when  excepted  to  by  the  injured 
party,  is  reviewable  by  the  appellate  court, 
on  an  appeal  from  the  judgment,  to  the 
same  extent  as  any  other  ruling  in  the 
matter  of  the  admission  or  rejection  of 
offered  evidence;  such  rulings  can  be  re- 
viewed in  no  other  way,  and  if  they  are 
erroneous,  and  sufficient  in  number  to 
affect  the  judgment  materially,  the  judg- 
ment must  be  reversed.  McCarthy  v.  Wil- 
son, 146  Cal.  323;  82  Pac.  243.  On  appeal 
in  an  election  contest,  only  the  ballots 
specially  objected  to  can  be  considered. 
Patterson  v.  Hanley,  136  Cal.  265;  68  Pac. 
821.  The  supreme  court  will  not  review 
the  ruling  of  the  trial  court  upon  any  par- 
ticular ballot,  in  the  absence  of  an  excep- 
tion reserved  thereto  by  the  party  com- 
plaining. McCarthy  v.  Wilson,  146  Cal. 
323;  82  Pac.  243.  An  objection  to  bal- 
lots, not  made  in  the  superior  court,  will 
not  be  considered  on  appeal.  Langley  v. 
Head,  142  Cal.  368;  75  Pac.  1088.  The 
decision  of  the  superior  court  in  constru- 
ing distinguishing  marks  upon  ballots 
must  be  held  conclusive  upon  appeal.  Peo- 
ple V.  Campbell,  138  Cal.  11;  70  Pac.  918. 
The  question  whether  ballots  have  been 
sufBciently  taken  care  of  so  as  to  pre- 
clude any  reasonable  suspicion  that  they 
are  not  in  their  original  condition,  is 
largely  within  the  discretion  of  the  trial 
court,  and  its  determination  thereof  will 
not  be  disturbed  on  appeal,  if  the  evidence 
fairly  warrants  its  conclusion  (Davis  v. 
Grunig,  143  Cal.  336;  76  Pac.  1102;  Me- 
'  Cardie  v.  Barstow,  145  Cal.  135;  78  Pac. 
371);  nor  will  the  determination  of  the 
lower  court,  that  the  ballots  have  been 
properly  identified  and  have  not  been  tam- 
pered with,  be  disturbed  on  appeal,  where 
the  evidence  fairly  justifies  such  conclu- 
sion. Hannah  v.  Green,  143  Cal.  19;  76 
Pac.  708.  Upon  an  appeal  from  the  judg- 
ment in  an  election  contest,  the  sufficiency 
of  the  evidence  to  justify  the  decision  can- 
not be  reviewed,  unless  the  appeal  is  taken 
within  sixty  days  after  the  rendition  of 
the  judgment.  Packard  v.  Craig,  114  Cal. 
95;  45  Pac.  1033;  McCarthy  v.  Wilson,  146 
Cal.  323;  82  Pac.  243.  Although  the  rule 
that  the  sufficiency  of  the  evidence  to  sus- 
tain the  decision  of  the  court  cannot  be 
reviewed  upon  an  appeal  taken  more  than 
sixty  days  after  the  rendition  of  the  judg- 
ment   is    applicable    to    election    contests. 


yet  errors  in  the  admission  and  rejection 
of  ballots  excepted  to  at  the  trial  are  not 
within  that  rule,  and  may  be  reviewed 
upon  an  appeal  from  the  judgment,  taken 
after  the  lapse  of  that  period.  McCarthy 
v.  Wilson,  146  Cal.  323;  82  Pac.  243. 

Presumptions.  Ballots  marked  at  the 
trial  as  exhibits  are  presumed,  upon  ap- 
peal, to  be  in  the  same  condition  as  when 
the  trial  court  ordered  the  clerk  to  seal 
them  up  and  take  care  of  them;  and  the 
supreme  court  will  not  inquire  into  the 
matter,  where  it  is  contended  that  they 
are  not  so.  Jennings  v.  Brown,  109  Cal. 
290;  41  Pac.  1085. 

Harmless  error.  Where  both  parties 
have  rested  in  an  election  contest,  it  is 
error  for  the  court  to  count  other  ballots, 
against  the  objection  of  the  parties;  but 
such  error  is  harmless  on  appeal,  if  it  did 
not  affect  the  result.  Hannah  v.  Green, 
143  Cal.  19;  76  Pac.  708.  The  omission  to 
find  as  to  immaterial  matters,  not  stated 
as  a  ground  of  contest,  or  as  to  facts  ad- 
mitted by  the  answer,  is  not  prejudicial. 
McCarthy  v.  Wilson,  146  Cal.  323;  82  Pac. 
243. 

Speedy  determination  of  contest.  There 
should  be  a  speedy  determination  of  elec- 
tion contests.  Bass  v.  Leavitt,  11  Cal. 
App.  5S2;  105  Pac.  771. 

Stay  of  judgment.  Generally,  an  ap- 
peal to  the  supreme  court,  accompanied 
by  the  three-hundred-dollar  undertaking, 
stays  the  execution  of  the  judgment,  ex- 
cepting judgments  in  certain  enumerated 
cases,  and  as  an  appeal  in  contested- 
election  cases  is  accorded  to  either  party, 
under  this  section,  it  must  follow,  that, 
unless  the  judgment  which  the  court  is 
authorized  to  enter  in  such  a  ease  belongs 
to  one  or  another  of  the  excepted  cases, 
the  api^eal  does  not  operate  to  stay  its  en- 
forcement. Day  V.  Gunning,  125  Cal.  527; 
58  Pac.  172. 

Afl&rmance  of  judgment.  Where  the 
judgment  in  an  election  contest  is  in  favor 
of  the  contestant,  and  upon  appeal  all  the 
errors  found  result  in  a  net  gain  for  the 
contestant,  the  judgment  will  be  affirmed 
(Tout  V.  Hawkins,  143  Cal.  104;  76  Pac. 
897) ;  and  also  where  an  appeal  is  taken 
from  a  judgment  with  a  bill  of  excep- 
tions, and  the  bill  fails  to  show  error. 
Jennings  v.  Brown,  114  Cal.  307;  34 
L.  R.  A.  45;  46  Pac.  77. 

Reversal.  Upon  a  contest  by  one  claim- 
ing to  be  an  elector  and  taxpayer  of  a  city 
to  contest  an  election  held  for  the  purpose 
of  authorizing  the  issuance  of  bonds  of 
the  city,  where  the  court  finds  that  the 
plaintiff  is  neither  an  elector  nor  a  tax- 
payer, but  renders  a  decree  affirming  the 
validity  of  the  election  and  the  various 
proceedings  involved,  which,  in  form  at 
least,  would  be  binding  upon  those  who 
are  citizens  and  taxpayers,  the  supreme 
court  must,  upon  the  appeal  of  the  plain- 


1281 


REVIEW — APPEAL — VOID  ELECTION. 


§§1126,1127 


objection  was  made  at  the  first  trial,  but 
should  take  the  results  of  such  ballots  a3 
then  ascertained.  Patterson  v.  Ilauley,  136 
Cal.  265;  6S  Pac.  821. 

Judgment  on  appeal.  The  supreme  court 
cannot,  in  the  face  of  the  finding  of  the 
trial  court  that  election  otlicers  were 
guilty  of  malcouduct,  order  final  judg- 
ment, where  it  is  not  shown  and  cannot 
be  determined  how  much  or  in  what  way 
the  vote  was  affected  thereby.  Keuworthy 
V.  Mast,  141  Cal.  268;  74  Pac.  841. 

Remanding  contest.  The  supreme  court, 
upon  appeal,  may  return  an  election  con- 
test to  the  trial  court  for  further  hearing, 
when  the  judgment  has  been  reversed; 
but  this  is  not  a  fixed  rule  which  will 
necessarily  be  followed  in  every  case  ot 
this  character.  Farnham  v.  Boland,  1^4 
Cal.  151;  66  Pac.  200. 

Mandate.  Where  there  is  no  other  ade- 
quate remedy,  the  writ  of  mandate  will 
issue,  commanding  a  court  to  hear  an  elec- 
tion contest:  an  appeal  is  not  an  adequate 
remedy  in  such  cases.  Hill  v.  Superior 
Court,  15  Cal.  App.  307;  111  Pac.  SOo. 


tiff,  reverse  the  judgment  and  remand  the 
cause,  with  directions  to  the  superior  court 
to  dismiss  the  action.  McConoughcy  v. 
San  Diego,  128  Cal.  366;  60  Pac.  925.  It  is 
reversible  error  for  the  court  to  dismiss 
an  election  contest  on  the  ground  that  the 
original  statement  of  contest  was  prema- 
turely filed,  where  the  court  has  before  it 
a  sta'tement  of  contest,  sufficient  in  form, 
subsequently  filed  by  an  elector  having  the 
right  to  institute  a  contest,  and  docs  not 
act  under  any  statement  prematurely  filed 
Eroadbent  v.  Keith,  15  Cal.  App.  382;  114 
Pac.  996. 

New  trial.  The  supreme  court  may, 
upon  the  reversal  of  a  judgment  in  a  con- 
tested-election case,  order  a  new  trial  in 
the  lower  court,  if  necessary  or  proper. 
Dorsey  v.  Barry,  24  Cal.  449.  A  motion 
for  a  new  trial  cannot  be  had  m  an  elec- 
tion contest:  the  remedy  of  the  defeated 
party  is  limited  to  an  appeal  from  the 
judgment.  Packard  v.  Craig,  114  Cal.  95; 
45  Pac.  1033;  and  see  Casgrave  v.  How- 
land  24  Cal.  457.  Upon  a  new  trial,  or- 
dered as  the  result  of  an  appeal,  the  court 
need  not  recount  the  ballots  to  which  no 

S  1126.  Appeal.  Either  party  aggrieved  by  the  judgment  of  the  court 
may  within  thirty  days  after  notice  of  the  entry  thereof,  appea  therefrom 
Z  the  supreme  court,  as  in  other  cases  of  appeal  thereto  from  the  superior 
court. 

Legislation   §    1126.       1.  Enacted    March     11, 

2.  Amended  by  Code  Amdts.   1880,  p.  75. 

3.  Amendment  by  Stats.  1901,  p.  186;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  913;  the  code 
commissioner  saying,  "There  were  two  amended 
sections  1126  passed  at  the  session  of  1907,  the 
one  approved  March  19,  1907  (1907:  649)  the 
other    approved    March    23,    1907    (1907:    913). 

§  1127.  When  election  void  and  office  vacant.  Whenever  an  election  is 
annulled  or  set  aside  by  the  judgment  of  the  superior  court,  and  no  appeal 
has  been  taken  within  ten  days  thereafter,  the  commission,  if  any  has  issued, 

is  void,  and  the  office  vacant. 

Delay    In    signing    bill    of    exceptions. 

Where  an  appeal  is  not  taken  within  ten 
days  after  the  judgment  in  favor  of  the 
contestant  in  an  election  contest,  the  judg- 
ment becomes  final,  and  the  subsequent 
signing  of  a  bill  of  exceptions,  on  a  peti- 
tion of  the  contestee,  is  ineffectual.  Wil- 
son V.  Arnot,  2  Cal.  App.  570;  84  Pac.  293. 

Calling  of  new  election.  In  an  election 
contest,  where  an  election  has  been  de- 
clared to  have  resulted  in  the  election  of 
no  one,  a  new  election  must  be  called,  al- 
though perhaps  a  candidate  may  question 
the  correctness  of  the  canvass  in  some 
other  proceeding  than  a  contest  of  the 
election.  Austin  v.  Dick,  100  Cal.  199;  34 
Pac.  655. 

Office  becomes  vacant  when.  See  Pol. 
Code,  §  996. 


The  latter,  which  was  suggested  by  the  commis- 
sioner, inserts  the  words  'within  thirty  days  after 
notice  of  entry  thereof,'  to  make  the  practice 
definite.  The  first  should  be  repealed.  See 
supra,  §  1126,  and  Legislation  §  1126. 

CODE  COMMISSIONERS'  NOTE.  Knowles  v. 
Yates,  31  Cal.  84;  Perry  v.  Ames,  26  Cal.  383; 
Dorsey  v.  Barry,  24  Cal.  449. 


Legislation  8  1127.  1.  Enacted  March  11, 
1872,  and  then  read:  "Whenever  an  election  is 
eiinulled  or  set  aside  by  the  judgment  of  the 
countv  court,  and  ten  days  have  elapsed  and  no 
appeal  has  been  taken,  the  commission,  if  any 
has  issued,  is  void,  and  the  office  vacant." 

2.   Amended  by  Code  Amdts.   1880.   p.   76. 

Effect  of    judgment  annulling    election. 

A  judgment  of  the  superior  court,  annul- 
ling and  setting  aside  an  election,  if  not 
appealed  from  within  ten  days,  finally 
renders  the  certificate  of  election  ineffect- 
ual as  evidence  of  title  to  the  office.  Wil- 
son V.  Fisher,  148  Cal.  13;  82  Pac.  421. 

Appeal  suspends  judgment.  An  appeal 
taken  within  ten  days  after  the  judgment 
in  an  election  contest,  operates  as  an  abso- 
lute suspension  of  the  judgment,  and  con- 
tinues the  certificate  of  election  in  full 
force  during  its  pendency.  Chubbuck  v. 
Wilson,  151  Cal.  162;  12  Ann.  Gas.  888;  90 
Pac.  524. 

2  Fair. — 81 
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TITLE  III. 

SUMMARY  PROCEEDINGS. 

Chapter  I.  Confession  of  Judgment  without  Action.     §§  1132-1135. 

II.  Submitting  a  Controversy  without  Action.     §§  1138-1140. 

III.  Discharge  of  Persons  Imprisoned  on  Civil  Process.     §§  1143-115t. 

IV.  Summary  Proceedings  for  Obtaining  Possession  of  Keal  Property  in  Certain 

Cases.     §§  1159-1179. 


CHAPTER  I. 
CONFESSION  OF  JUDGMENT  WITHOUT  ACTION. 


1132.  Judgment  may  be  confessed  for  debt  due 

or  contingent  liability. 

1133.  Statement  in  writing,  and  form  thereof. 


§1134.     Filing   statement  and  entering  judgment. 
§1135.     How,  in  justices'  courts. 


§  1132.  JudgTnent  may  be  confessed  for  debt  due  or  contingent  liability. 
A  judgment  by  coufession  may  be  entered  without  action,  either  for  money 
due  or  to  become  due,  or  to  secure  any  person  against  contingent  liability 
on  behalf  of  the  defendant,  or  both,  in  the  manner  prescribed  by  this 
chapter.  Such  judgment  may  be  entered  in  any  court  having  jurisdiction 
for  like  amounts. 

Judgment    by    confession,    in     justice's    court. 
Ante,  §§  112,   subd.   6,   889;   and  post,  §  1135. 


Legislations  1132.  Enacted  March  11,  1873; 
based  on  Practice  Act,  §  374  (New  York  Code, 
§  382).  Tlie  last  sentence  was  added  when  en- 
acted in  1872. 

Construction  of  section.  This  section 
contemplates  a  technical  confession  of 
judgment.  Levy  v.  Irvine,  134  Cal.  664; 
66  Pac.  953. 

Judgment  by  confession.  See  note  64  Am.  Dec. 
501. 

Judgment  by  confession,  when  void  and  when 
valid.    See  note  99  Am.  Dec.  275. 

Construction  of  warrant  of  attorney  to  confess 
Judgment.    See  note  132   Am.  St.  Rep.  626. 

Judgment  by  confession  against  married  woman. 
See  note  134  Am.  St.  Rep.  940. 

Power  of  married  woman  to  confess  judgment. 
See  note  10  Ann.  Cas.  714. 

Validity  in  absence  of  statute  of  provision  In 
note  authorizing  attorney  to  appear  aud  confess 
judgment  against  maker.  See  note  16  Ann.  Cas. 
895. 

Collateral  attack  on  judgment  by  confession  for 
fraud  not  afifecting  jurisdiction.  See  note  36 
L.   R.   A.    (N.   S.)    982. 

Effect  on  surety  of  judgment  by  confession 
against  surety.    See  note  40  L.  R.  A.    (N.  S.)  747. 

CODE  COMMISSIONERS'  NOTE.  A  judg- 
ment by  confession  having  been  rendered,  in  open 
court,  upon  an  allegation  of  indebtedness,  and 
an  appearance  of  the  parties,  whatever  errors 
intervened,  they  cannot,  at  the  instance  of  one 
not  a  party  to  the  judgment,  be  invoked  to  sot 
aside  or  show  the  judgment  a  nullity.  The  judg- 
ment certainly  could  not  be  collaterally  attacked 
by  a  stranger.  Cloud  v.  El  Dorado  County,  12 
Cal.  1.S3:  73  Am.  Dec.  526,  citing  also  Smith 
V.  Randall,  6  Cal.  47;  65  Am.  Dec.  75;  Lowe 
V.  Adams,  6  Cal.  277;  Jackson  v.  Cadwell,  1 
Cow.  622.  In  an  action  to  set  aside  a  judg- 
ment by  confession,  to  defraud  creditors,  it 
is  unnecessary  that  plaintiff  should  be  either 
a  juds;ment  or  an  execution  creditor.  A  lien  by 
attachment  is  sufficient.  Scales  v.  Scott,  13  Cal. 
76;  Heyneman  v.  Dannenberg,  6  Cal.  376;  65 
Am.  Dec.  519.  Where  judgment  is  oonfessed  on 
a  note,  a  portion  of  the  consideration  bavins? 
been  advanced,  from  time  to  time,  after  the  date 
of    the    note,    which    drew    interest    on    the    whole 


amount  from  date,  a  portion  of  the  interest  is 
fraudulent,  and  the  entire  note  is  void  as  against 
creditors.  Scales  v.  Scott,  13  Cal.  76,  affirming 
McKenty  v.  Gladwifi,  10  Cal.  227.  A  judgment 
can  be  entered  by  confession  for  the  amount 
specified  in  the  award,  in  the  same  way  that  it 
can  be  for  the  sum  mentioned  in  a  bond,  note, 
or  other  instrument;  but  this  is  a  judgment  by 
confession.  Grunter  v.  Sanchez,  1  Cal.  48.  An 
application  by  a  defendant,  to  set  aside  a  judg- 
ment by  confession,  must  show  that  the  judg- 
ment was  wrongful,  or  should  not  have  been  con- 
fessed ;  and  it  was  considered  by  the  court  as 
doubtful  whether  the  defendant  could,  by  his 
affidavit,  impeach  his  former  acts.  Arrington  v. 
Sherry,  5  Cal.  514.  A  judgment  by  confession, 
for  the  benefit  of  a  bona  fide  creditor,  but  with- 
out the  knowledge  of  such  creditor,  and  where 
the  defendant  knew  that  another  creditor  was 
about  to  attach,  is  void  as  to  the  latter.  Ryan 
V.  Daly,  6  Cal.  239.  If  a  judgment  by  confes- 
sion is  opposed  by  a  creditor,  as  fraudulent 
against  him,  on  the  ground  that  the  object  of 
the  debtor  and  the  judgment  creditor  was  to 
assist  the  debtor  in  forcing  a  compromise  with 
his  other  creditors,  rather  than  to  enforce  the 
judgment,  the  complaint  must  plead  this  ground 
of  objection  to  the  judgment.  A  general  aver- 
ment, that  the  intent  was  to  hinder,  delay,  and 
defraud,  is  insufflcient.  An  insolvent  debtor,  de- 
siring to  prefer  a  particular  creditor,  may  give 
him  a  confession  of  judgment,  with  the  agree- 
ment between  them  that  judgment  shall  not  be 
entered  on  the  confession,  if  the  debtor  succeeds 
in  obtaining  from  his  other  creditors  an  exten- 
sion, the  creditor  himself,  in  that  event,  also 
to  give  time;  but  that  if  the  other  creditors 
refuse  such  extension,  and  attempt  to  attach, 
then  that  the  judgment  may  be  entered  on  the 
confession,  and  execution  issued.  Such  confes- 
sion, not  used,  nor  intended  to  be  used,  to  influ- 
ence the  negotiations  with  the  other  creditors, 
but  simply  designed  to  secure  the  preferred 
creditor,  and,  at  the  same  time,  to  extend  as 
much  lf'?iiency  to  the  debtor  as  is  consistent  with 
the  creditor's  own  security,  is  valid.  Meeker  v. 
Harris,  19  Cal.  278;  79  Am.  Dec.  215;  affirming 
Kinder  v.  Macy,  7  Cal.  206;  Harris  v.  Taylor,  15 
Cal.  348.  A  judgment  by  confession,  without  any 
request  on  the  part  of  the  creditor,  and  without 
his  knowledge,  is  void  as  between  the  parties, 
and  will  not  bar  an  action  brought  by  the  credi- 
tor on  the  same  cause  of  action,  nor  will  it  estop 
the  debtor  from  denying  all  the  facts  set  forth 
in    it;    but    if    the    creditor    thereafter    ratifies    it, 
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of  the  debtor,  and  a  levy  on  the  debtor's  goods 
by  virtue  thereof — also  without  the  knowledge 
of  the  creditor — for  the  purpose  of  enabling  the 
creditor  to  obtain  priority  over  the  creditors  of 
the  debtor,  is  a  fraud  upon  the  other  creditors. 
The  judgment  is  a  nullity,  and  the  levy  void,  as 
to  an  attachment  or  execution  in  favor  of  the 
other  creditors,  afterwards  levied  on  the  same 
property.  NVilco.\son  v.  Burton,  27  Cal.  233; 
87  Am.  Dec.  66,  commenting  upon  McKenty  v. 
Gladwin,  10  Cal.  227;  Scales  v.  Scott,  13  Cal. 
76;  Richards  v.  McMillan,  6  Cal.  419;  65  Am. 
Dec.  521;  Cordier  v.  Sehloss,  12  Cal.  143;  Cor- 
dier  v.  Sehloss,  18  Cal.  576. 


and  attempts  to  enforce  it,  it  will  become  bind- 
ing between  the  parties  to  it  by  force  of  the  rati- 
fication; but  such  ratification  cannot  affect 
rights  acquired  by  other  parties  prior  to  the  rati- 
fication. The  execution  of  a  note  by  the  debtor 
to  his  creditor  for  a  larger  amount  than  is  actu- 
ally due,  for  the  purpose  of  defrauding  other 
creditors  of  the  debtor,  and  the  voluntary  con- 
fession of  a  judgment  in  the  same  by  the  debtor, 
renders  the  jud^'ment  fraudulent  and  void  as  to 
the  other  creditors  of  the  debtor.  A  voluntary 
confession  of  a  judgment,  made  upon  a  bona  fide 
debt  by  the  debtor  in  favor  of  the  creditor, 
without  the  knowledge  of  the  creditor,  and  the 
issuance  of  an  execution  thereon  at  the  request 

§1133.  Statement  in  writing,  and  form  thereof.  A  statement  in  writ- 
ing must  be  made,  signed  by  the  defendant,  and  verified  by  his  oath,  to  the 
following  effect : 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state  concisely  the 
facts  out  of  which  it  arose,  and  show  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contingent 
liability,  it  must  state  concisely  the  facts  constituting  the  liability,  and 
show  that  the  sum  confessed  therefor  does  not  exceed  the  same. 


Legislation  S  1133.  Enacted  March  11.  1S73; 
based  on  Practice  Act,  §  375  (New  York  Code, 
§  383).  When  §  1133  was  enacted  in  1S72, 
(1)  "must"  was  changed  to  "shall"  in  the  four 
instances,  and  (2)  in  subds.  2  and  3,  "shall"' 
was  omitted  before  "show." 

Construction  of  section.  The  statutory 
authority  for  confession  of  judgment  must 
be  strictly  pursued.  Chapin  v.  Thompson, 
20ral.  6Si. 

Object  of  statement.  The  object  of  the 
statute  in  requiring  a  statement  is,  to  put 
the  creditors  upon  the  track  of  inquiry; 
to  enable  the  creditors  to  discover  the 
fraud,  if  an}';  to  discourage  perjury,  by 
requiring  a  definite  and  particular  account 
of  the  transaction,  which  may  thus  be  ex- 
posed if  it  is  fraudulent-  Cordier  v. 
Sehloss.  18  Cal.  .576. 

Sufficiency  of  statement.  A  statement, 
that  the  indebtedness  is  upon  a  note,  and 
that  the  note  is  for  goods  sold  and  deliv- 
ered, and  money  had  and  received,  is  in- 
sufficient, in  this,  that  it  does  not  show 
the  kind  or  quantity  or  price  of  the  goods, 
or  time  of  sale,  or  when  the  money  was 
received,  or  under  what  circumstances,  nor 
how  much  of  the  indebtedness  is  for 
money  and  how  much  for  goods;  hence, 
the  judgment  confessed  is  prima  facie 
fraudulent.    Cordier  v.  Sehloss,  IS  Cal.  57G. 

Signature  to  statement.  Unless  the 
statement  authorizing  the  entry  of  judg- 
ment by  confession  is  signed  by  the  per- 
son against  whom  the  judgment  is  ren- 
dered, the  judgment  is  void:  a  statement 
signed  merely  by  the  attorney  of  such 
person  will  not  sustain  the  judgment. 
Reynolds  v.  Lincoln,  71  Cal.  183;  9  Pac. 
J76:  12  Pac.  449. 

Who  authorized  to  make  confession  of  judg- 
ment and  where.    See  note  13  L.  R.  A.  797. 


CODE  COMMISSIONERS'  NOTE.  See  notes 
to  §  1132,  ante.  A  judi^ment  by  confession  was 
held  invalid,  unless  the  instrumont  authorizing 
its  entry  is  signed  by  all  the  persons  against 
whom  it  authorizes  judgment  to  be  entered. 
Where  two  persons  signed  a  confession  of  judg- 
ment against  themselves  and  two  others,  the 
judffment  thereon,  being  void  as  to  those  not 
sijning.  was  equally  so  as  to  those  signing,  and 
the  authority  being  to  enter  a  judgment  against 
four,  could  not  be  entered  against  a  less  number. 
Chapin  v.  Thompson,  20  Cal.  681.  If  the  state- 
ment upon  which  a  voluntary  confession  of  judg- 
ment is  entered  does  not  correctly  describe  the 
debt,  the  judgment  is  void  as  to  the  creditors  of 
the  judgment  debtor.  Wilcoxson  v.  Burton,  27 
Cal.  233;  87  Am.  Dec.  66.  An  application  by  a 
judgment  creditor  to  set  aside  a  judgment  by 
confession  should  show  that  the  claim  was  not 
just,  and  that  the  judgment  ought  not  to  have 
been  confessed.  A  junior  judgment  creditor  has 
no  right  to  join  with  the  defendant  in  an  appli- 
cation to  set  aside  the  judgment  by  confession. 
A  junior  judgment  creditor  must  resort  to  a  court 
of  equity  if  he  is  dissatisfied  with  the  good 
faith  of  the  judgment  by  confession.  Arrington 
V.  Sherry,  5  Cal.  514.  A  statement  for  confes- 
sion of  judgment,  to  the  effect  that  the  indebt- 
edness is  upon  a  note,  etc.,  is  insufficient.  A 
statement  that  the  indebtedness  is  for  goods  sold 
and  delivered,  and  money  had  and  received,  is 
insufficient,  because  it  does  not  show  the  kind, 
or  quantity,  or  price  of  the  goods,  or  time  of 
sale,  or  when  the  money  was  received,  or  under 
what  circumstances,  or  how  much  of  the  indebt- 
edness is  for  money,  and  how  much  for  goods; 
and  the  judgment  confessed  is  prima  facie  fraudu- 
lent. A  statement,  to  the  effect  that  plaintifts 
are  owners  of  a  note,  that  the  note  was  given 
for  goods  sold  and  delivered  by  them  to  defend- 
ants, and  money  had  and  received  by  defendants, 
is  insufficient,  and  the  judgment  rendered  thereon 
prima  facie  fraudulent  against  creditors.  If  each 
of  the  defects  above  named  were  not  in  them- 
selves fatal  to  the  judgment,  yet  the  failure  to 
state  the  amounts  due,  severally,  for  goods  and 
for  money,  would  be  fatal,  just  as  such  an  aver- 
ment is  insufficient  in  an  ordinary  complaint. 
Cordier  v.  Sehloss,  18  Cal.  576.  In  a  judgment 
by  confession,  the  omission  fully  to  comply  with 
the  statute  to  set  forth  explicitly  the  facts  and 
circumstances  upon  which  the  debt  was  incurred, 
does  not,  ipso  facto,  make  the  judgment  void: 
it    merely    throws    the    burden    of    proof    on    the 
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judgment  creditor,  if  his  judgment  is  contested 
by  other  creditors,  of  proving  that  his  judgment 
was  fair,  and  not  fraudulent.  But  such  a  failure 
to  make  all  the  disclosures  rea.uired  by  the  stat- 
ute is  prima  facie  evidence  of  fraud.  Richards  v. 
McMillan,  6  Cal.  419,  65  Am.  Dec.  521,  affirmed 
in  Cordier  v.  Schloss,  18  Cal.  576.  A  judgment 
by  confession,  upon  a  statement  which  does  not 
sufficiently  state  the  facts  out  of  which  the  in- 
debtedness arose,  nor  that  the  amount  is  justly 
due,    is   not   a   nullity   on   its   face.      It   cannot   be 


collaterally  attacked.  It  can  only  be  called  in 
question  by  the  creditors  of  the  defendant,  on  the 
ground  of  fraud.  Lee  v.  Figg,  37  Cal.  32S,  99 
Am.  Dec.  271,  commenting  on  King  v.  Davis,  34 
Cal.  100;  Cloud  v.  El  Dorado  County,  12  Cal. 
133;  73  Am.  Dec.  526;  Arrington  v.  Sherry,  5 
Cal.  513;  Richards  v.  McMillan,  6  Cal.  419;  65 
Am.  Dec.  521;  Cordier  v.  Schloss,  12  Cal.  143; 
18  Cal.  576;  .Wilco.\son  v.  Burton,  27  Cal.  229; 
87  Am.  Dec.  66;  Chapin  v.  Thompson,  20  Cal. 
681 ;  Miller  v.  Earle,  24  N.  Y.  110. 


§  1134.  Filing  stateraent  and  entering  judgment.  The  statement  must 
be  filed  with  the  clerk  of  the  court  in  which  the  judgment  is  to  be  entered, 
who  must  indorse  upon  it,  and  enter  in  the  judgment-book,  a  judgment 
of  such  court  for  the  amount  confessed,  with  ten  dollars  costs.  The  state- 
ment and  affidavit,  with  the  judgment    indorsed,  thereupon  becomes  the 

judgment  roll. 

ground  of  fraud,  and  in  a  direct  proceed- 
ing for  that  purpose.  Lee  v.  Figg,  37  Cal. 
32S;  99  Am.  Dec.  271. 

Conclusiveness  of  judgment.  A  final 
judgment,  if  fraudulently  confessed  by 
the  defendant  for  the  purpose  of  prevent- 
ing the  application  of  the  property  in  con- 
troversy in  satisfaction  of  a  claim  of  a 
judgment  creditor  of  the  defendant,  the 
plaintiff  participating  in  such  fraudulent 
purpose,  does  not  conclude  the  rights  of 
such  creditor,  acquired  by  levy  of  execu- 
tion upon  the  property  in  controversy, 
as  the  property  of  the  defendant,  during 
the  pendencv  of  litigation.  Leonis  t.  Bis- 
cailuz,  101  Cal.  330;  35  Pac.  875. 

Statement  must  meet  requirement  of 
statute.  In  confession  of  judgment,  the 
failure  of  the  statement  to  fulfill  the  re- 
quirements of  the  statute  in  the  descrip- 
tion of  the  indebtedness  confessed,  is 
prima  facie  evidence  of  fraud,  and  casts 
upon  the  defendant  the  burden  of  show- 
ing by  clear  and  satisfactory  proof  that 
no  fraud  existed.  Cordier  v.  Schloss,  18 
Cal.  57.6.  The  presumption  that  the  state- 
ment for  judgment  by  confession  on  a 
promissory  note  was  fraudulent,  may  be 
rebutted  by  proof  of  the  necessary  facts 
omitted  from  the  statement,  but  the  facts 
proved  must  be  consistent  with  and  in 
support  of  the  averments  of  the  state- 
ment.   Pond  V.  Davenport,  44  Cal.  481. 

Judgment  against  several  persons.  The 
authority  to  enter  a  judgment  by  confes- 
sion against  four  persons  does  not  justify 
a  confession  of  judgment  against  a  less 
number.    Chapin  v.  Thompson,  20  Cal.  681. 

Vacating  judgment.  An  application  by 
a  defendant  to  set  aside  his  confession  of 
judgment  must  show  that  the  claim  was 
not  just,  and  that  the  judgment  should 
not  have  been  confessed.  Arrington  v. 
Sherry,  5  Cal.  513.  An  attaching  cred- 
itor has  the  right  to  institute  proceedings, 
based  on  the  ground  of  fraud,  to  set  aside 
a  judgment  by  confession.  Scales  v.  Scott, 
13  Cal.  76.  Where  confessions  of  judg- 
ment are  prohibited  by  the  in5olvent  laws, 
the  assignee  in  insolvency  can  have  them 


Legislation  §  1134.  1.  Enacted  March  11, 
1S73  (based  on  Practice  Act,  §  376),  substitut- 
ing (1)  "must"  for  "shall"  in  both  instances, 
and  (2)  "thereupon  becomes"  for  "shall  there- 
upon become." 

3.  Amendment  by  Stats.  1901,  p.  186;  un- 
constitutional.     See  note  ante,   §  5. 

Averments  of  complaint  of  judgment 
creditor.  A  judgment  creditor,  made  such 
by  confession  of  judgment,  who  seeks  to 
reach  money  of  the  judgment  debtor  in 
the  hands  of  junior  judgment  creditors, 
upon  the  ground  that  he  has  a  prior  lien 
on  the  same,  must  aver  in  his  complaint 
that,  at  the  time  the  judgment  was  ren- 
dered, the  amount  for  which  it  was  ren- 
dered was  due  and  unpaid.  Denver  v. 
Burton.  28  Cal.  549. 

Validity  of  judgment.  A  judgment  by 
confession,  not  intended  to  be  used  to  in- 
fluence negotiations  with  other  creditors, 
but  simply  designed  to  secure  a  preferred 
creditor,  and  at  the  same  time  to  extend 
as  much  leniency  to  the  debtor  as  is  con- 
sistent with  the  creditor's  own  security, 
is  valid.  Meeker  v.  Harris,  19  Cal.  278; 
79  Am.  Dec.  215.  A  confession  of  judg- 
ment, suffered  for  the  purpose  of  hinder- 
ing and  delaying  the  collection  of  the 
plaintiff's  debt,  is  void  as  to  him.  Ryan 
V.  Daly,  6  Cal.  238.  A  judgment  by  con- 
fession, void  as  to  defendants  not  signing, 
is  equally  so  as  to  those  signing.  Chapin 
v.  Thompson,  20  Cal.  681.  A  judgment, 
rendered  upon  confession  of  a  debtor,  and 
at  his  instance,  without  any  request  on 
the  part  of  the  creditor,  and  without  his 
knowledge,  is  void  as  between  the  parties, 
and  will  not  bar  an  action  brought  by  the 
creditor  on  the  same  cause  of  action,  nor 
will  it  estop  the  debtor  from  denying  all 
the  facts  set  forth  in  it.  Wilcoxson  v. 
Burton,  27  Cal.  228;  87  Am.  Dec.  66.  A 
judgment  by  confession,  for  money,  upon 
a  statement  which  does  not  sufiiciently 
state  the  facts  out  of  which  the  indebted- 
ness arose,  nor  that  the  amount  confessed 
is  justly  due,  is  not  a  nullity  on  its  face: 
such  judgment  cannot  be  collaterally  at- 
tacked, and  can  only  be  called  in  question 
by  the  creditors  of  the  defendant  on  the 
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udjutlged  void,  upon  a  proper  proceeding:, 
for  that  purpose.  Pehrson  v.  Hewitt,  79 
Cal.  59  4;  21  Pac.  9.10.  A  junior  judsmout 
crtHlitor  has  no  right  to  join  with  the  de- 
fendant in  an  application  to  set  aside  a 
judgment  by  confession:  he  must  resort 
to  a  court  of  chancery,  if  he  is  dissatis- 
fied. Arrington  v.  Sherry,  5  Cal.  513.  In 
a  proceeding  to  vacate  judgment,  it  is  not 
sulScieut  to  allege  that  confessions  of 
judgment  are  fraudulent,  in  the  absence 
of  averment  of  facts  showing  to  the  court 
how  thev  are  such.  Pehrson  v.  Hewitt,  79 
Cal.  594;'21  Pac.  950. 


Merger  of  claims.  A  judgment  by  con- 
fession merges  no  claims  of  the  creditor, 
except  such  as  are  included  therein  by 
some  form  of  direct  statement.  Wilcoxson 
V.  Burton,  27  Cal.  22S;  S7  Am.  Dec.  61!. 

Variance  between  statement  and  proof. 
While  the  defendant  may  prove  matters 
explanatory  of  his  statement  for  judgment 
by  confession,  yet  he  cannot  go  anv 
further,  and  prove  a  claim  which  the 
statement  not  only  does  not  include,  but 
excludes  by  necessary  intendment.  Wil- 
coxson v.  Burton,  27  Cal.  22S;  87  Am.  Dec. 
66. 


§  1135.  How,  in  justices'  courts.  In  a  justice's  court,  where  the  court 
lias  authority  to  enter  the  judgiuent,  the  statement  may  be  tiled  with  the 
justice,  who  must  thereupon  enter  in  his  docket  a  judgment  of  his  court 
for  the  amount  confessed,  with  three  dollars  costs.  If  a  transcript  of  such 
judgment  be  tiled  with  the  county  clerk,  a  copy  of  the  statement  must  be 
filed  with  it. 


Justice's  court.    Ante,  §§  112,  subd.  6,  889. 

Legislation  §  1135.     Knacted  March  11,  1872. 

Assailing  judgment  for  fraud.  There 
can  be  no  fraud  in  pursuing  the  remedy 
allowed  by  law;  hence,  if  confessions  of 
judgment  were  filed  in  a  justice's  court, 
and  judgments  for  debts  justly  due  were 
entered  on  them,  and  execution  issued  on 
the  judgments,  the  creditor  cannot  assail 


such  judgments  in  equity  on  the  ground 
of  fraud.  Pehrson  v.  Hewitt,  79  Cal.  594; 
21  Pac.  950. 

Jurisdiction.  A  judgment  by  confes- 
sion, in  a  justice's  court,  for  more  than 
the  amount  of  such  justice's  jurisdiction, 
is  void:  consent  of  the  parties  cannot  give 
jurisdiction,  which  is  denied  by  the  con- 
stitution.  Feillett  v.  Engler,  8  Cal.  76. 


CHAPTER  II. 
SUBMITTING  A  CONTROVERSY  WITHOUT  ACTION. 


§  1138.    Controversy,  how  submitted  without  ac- 
tion. 
§  1139.     Judgment    on,     as    in    other    cases,     but 


without  costs  prior  to  notice  of  trial. 
§  1140.     Judgment   may   be   enforced   or   appealed 
from  as  in  an  action. 


§1138.  Controversy,  how  submitted  without  action.  Parties  to  a  ques- 
tion in  difference,  which  might  be  the  subject  of  a  civil  action,  may,  with- 
out action,  agree  upon  a  case  containing  the  facts  upon  which  the  contro- 
versy depends,  and  present  a  submission  of  the  same  to  any  court  which 
would  have  jurisdiction  if  an  action  had  been  brought;  but  it  must  appear, 
by  affidavit,  that  the  controversy  is  real  and  the  proceedings  in  good  faith, 
to  determine  the  rights  of  the  parties.  The  court  must  thereupon  hear  and 
determine  the  case,  and  render  judgment  thereon,  as  if  an  action  were 
depending. 

Pac.  315.  A  claim  of  homestead  is  not  a 
proper  subject  of  submission  upon  an 
agreed  case,  under  this  section.  White  v. 
Clarke,  111  Cal.  425;  44  Pac.  164.  The 
submission  of  an  agreed  case  without  ac- 
tion, between  the  owner  of  assessed  prop- 
erty and  the  tax-collector  of  the  county, 
involving  the  validity  of  a  tax,  gives  the 
court  no  jurisdiction  of  the  subject-mat- 
ter: the  taxpayer  and  the  county  are  the 
only  parties  to  the  "question  "in  differ- 
ence," the  tax-collector  being  without 
authority  to  bind  the  county.  Bailey  v. 
Johnson,   121   Cal.   562;   54  Pac.  80.     This 


Legislation  8  1138.  Enacted  March  11,  1873; 
based  on  Practice  Act,  §  377  (New  York  Code, 
I  3721,  which  had  (1)  ".should"  instead  of 
"would"  before  "have  jurisdiction,"  and  (2) 
"shall"  instead  of  "must"  before  "thereupon." 

Application  of  section.  A  provision  in 
an  agreed  statement  of  facts  submitted 
to  the  court,  that  the  facts  admitted  are 
to  be  taken  by  the  court  subject  to  all 
legal  objections  to  their  competency,  rele- 
vancy, and  admissibility,  and  shall  be  ad- 
mitted or  excluded,  in  whole  or  in  part,  as 
the  court  may  determine  after  hearing  the 
objections  thereto,  is  not  within  this  sec- 
tion.   Cannon  v.  Handley,  72  Cal.  133;   13 
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section  has  reference  fo  interested  parties, 
authorized  and  capable  of  litigating  the 
question  involved,  and  only  such  parties 
may,  by  their  agreement,  confer  jurisdic- 
tion upon  the  court  "to  hear  and  determine 
the  case,  and  render  judgment  thereon, 
as  if  an  action  were  depending."  Contro- 
versy of  De  Lucca  and  Price,  146  Cal.  110; 
79Pac.853. 

Stipulation  as  to  facts.  An  officer, 
either  of  the  state,  or  of  a  county  or  city, 
having  public  funds  or  property  under  his 
control,  should  not  enter  into  a  stipulation 
in  respect  to  the  facts  in  a  case,  affecting 
such  funds  or  property,  unless  under  the 
advice  of  counsel.  Uhler  v.  Boyd,  41  Cal. 
60.  Counsel  may,  by  stipulation,  make  an 
agreed  statement  of  facts,  but  they  can- 
not control  the  supreme  court  as  to  any 
question  of  law  to  be  determined  under 
the  facts  agreed;  and  where  a  particular 
legal  conclusion  follows  from  a  given 
statement  of  facts,  no  stipulation  of  coun- 
sel can  prevent  the  court  from  so  declar- 
ing it.  San  Francisco  Lumber  Co.  v.  Bibb, 
139  Cal.  325;  73  Pae.  864. 

Court  must  have  jurisdiction  of  subject. 
This  seetiou  does  not  confer  jurisdiction: 
it  authorizes  a  submission  of  controversies 
upon  agreed  statements  of  facts,  in  those 
cases  ouly  where  the  court  has  jurisdiction 
of  the  subject-matter.  Controversy  of  De 
Lucca  and  Price.  146  Cal.  110;  79  Pac.  853. 

Jurisdiction  of  superior  court.  The  su- 
perior court  has  no  jurisdiction,  upon  the 
submission  of  a  controversy  to  it,  without 
action,  to  determine  the  question  whether 
a  search-warrant,  already  issued  by  a  jus- 
tice of  the  peace,  and  placed  in  the  hands 
of  the  sheriff,  who  was  to  execute  the 
same,  was  issued  without  jurisdiction  and 
authority  of  law.  Controversy  of  De  Lucca 
and  Price,  146  Cal.  110;  79  Pac.  853. 

Limitation  of  jurisdiction.  The  special 
jurisdiction  conferred  by  this  section  is 
"limited,  in  terms,  to  the  hearing  and 
determination  of  such  "questions  in  dif- 
ference" as  may,  at  the  time  of  the  sub- 
mission, be  the  subject  of  a  civil  action 
between  the  parties  making  the  submis- 
sion; and  it  must  appear,  in  such  a  pro- 
ceeding, by  affidavit,  that  the  controversy 
is  real,  and  the  proceedings  in  good  faith, 
"to  determine  the  rights  of  the  parties." 
Controversy  of  De  Lucca  and  Price,  146 
Cal.  110;  79  Pac.  853. 

Affidavit.  An  affidavit  for  the  submis- 
sion of  a  controversy  without  action  must 
show  that  the  controversy  is  real,  and  that 


the  procedings  are  in  good  faith  to  deter- 
mine the  rights  of  the  parties:  an  affidavit 
stating  that  "the  statement  of  the  case" 
is  "a  real  controversy,"  and  that  the  "con- 
tention" is  in  good  faith,  is  insufficient. 
White  V.  Clarke,  111  Cal.  425;  44  Pac.  164. 

Moot  question  of  law.  Parties  cannot, 
by  agreeing  upon  a  statement  of  facts, 
invoke  the  aid  of  a  court  for  the  decision 
of  what,  to  them,  or  either  of  them,  is 
merely  a  moot  question  of  law;  and  the 
court  should  not  render  a  judgment  which 
cannot  be  enforced  by  any  process  known 
to  the  law.  Johnson  v.  Malloy,  74  Cal.  430; 
16  Pac.  228. 

Scope  of  inquiry.  Where  a  case  is  sub- 
mitted under  an  agreed  statement  of  facts, 
the  consideration  of  the  court  is  restricted 
to  the  facts  admitted,  and  its  judgment 
cannot  be  based  upon  any  other  facts 
which  it  may  suppose  the  parties  can  es- 
tablish. Green  v.  Fresno  County,  95  Cal. 
329;  30  Pac.  544. 

Findings.  The  court  is  not  precluded  by 
this  section  from  making  findings  of  fact: 
it  may  adopt  the  agreed  statement  as  its 
own  findings,  or  it  may  make  findings 
therefrom  to  correspond  with  the  issues 
to  be  determined.  Towle  v.  Sweeney,  2 
Cal.  App.  29;  83  Pae.  74. 

Phrases  distinguished.  An  agreed  state- 
ment of  facts  is  but  a  substitute  for  evi- 
dence of  those  facts,  and  in  this  respect 
differs  from  an  "agreed  case,"  which,  un- 
der this  section,  may  l^e  submitted  for 
decision  without  any  pleadings.  Towle  v. 
Sweeney,  2  Cal.  App.  29;  83  Pac.  74. 

Court's  power  of  interference  upon  submission 
of  controversy  or  agreed  case.  See  note  11  Ann. 
Cas.  148. 

CODE  COMMISSIONERS'  NOTE.  Where  an 
appeal  is  taken  to  the  supreme  court  from  a 
decision  of  a  lower  court,  upon  a  case  submitted 
on  an  agreed  statement,  without  action,  the  tran- 
script on  appeal  must  contain  a  copy  of  the  affi- 
davit required  by  this  section,  showing  the  reality 
of  the  controversy,  and  good  faith  of  the  pro- 
ceeding. Where,  instead  of  this  affidavit,  the 
record  showed  only  an  allegation,  in  the  agreed 
statement  on  appeal,  that  the  cause  was  heard 
in  the  court  below  on  an  agreed  statement  of 
facts,  and  the  affidavit  of  the  defendant  that  the 
controversy  was  real,  the  appeal  was  dismissed. 
Mellois  V.  Chaine,  20  Cal.  679.  Where  the  par- 
ties to  a  controversy  make  an  agreed  case,  which 
is  submitted  for  decision  to  a  district  court,  the 
consideration  of  the  court  is  restricted  to  the 
facts  submitted  in  the  case.  Where  the  plaintiflf 
claimed  that  the  defendant  was  indebted  to  him, 
a  case  was  made  and  submitted,  stating  the  facts 
agreed  upon  between  the  parties,  upon  which 
the  district  court  could  not  decide  that  the  plain- 
tiff's demand  was  not  established  without  proof 
of  other  additional  facts,  but  should  render  judg- 
ment for  the  defendant.  Crandall  v.  Amador 
County,  20  Cal.  72. 


§  1139.  Judgment  on,  as  in  other  cases,  but  without  costs  prior  to  notice 
of  trial.  Judgment  must  be  entered  in  the  judgment-book  as  in  other  cases, 
but  without  costs  for  any  proceeding  prior  to  the  trial.  The  case,  the  sub- 
mission, and  a  ^opy  of  the  judgment  constitute  the  judgment  roll. 


Judgment  i-oll.    Ante,  §  670. 

Legislation  S  1139.     Enacted  March  11,  1873; 
based   on   Practice  Act,    §    378    (New  York  Code, 


§  n73),  which  had  (1)  "shall"  instead  of  "must"' 
before  "be  entered,"  and  (2)  the  word  "shall" 
before  "constitute." 
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§1140.  Judgment  may  be  enforced  or  appealed  from  ^^m  an  action. 
The  juck^ent  may  be  enforced  in  the  same  maimer  as  it  it  had  been  icn- 
dered  in  an  action,  and  is  in  the  same  manner  subject  to  appeal. 

If    cement  of  Jud.me'nt.    Ante.  §  684.  allegation  in  the  agreed  jtate-ent  on  ap- 

Appeals.   Ant...  §§  936  et  seq.  peal,  that  the  cause  was  ^^f  ^'|^;°  *^,%-l"\. 

^  >T      u  11     lav'^       tioe's    court    on    an    agreed    statement    or 

Legislation »  1140.     Enacted  March  11.   187.i       tu  e  s    couru    uu  «  defendant 

(based  on  Practice  Act,  §  379),  substitutinp;     is  facts,   "and   the   athda\it  ot  tne  <^l«^';"^'^ 

for  "shall  be."  that  the  controversy  was  real,     the  appeal 

Dismissal  of  appeal.     Where,  instead  of       must  be  dismissed.    Mellois  v.  Chaine, 
the  affidavit,  the  record  merely  showed  an       Cal.  6/9. 

CHAPTER  TIT. 

DISCHAEGE  OF  PERSONS  IMPRISONED  ON  CIVIL  PROCESS. 

§  11-13.     Persons  confined  may  be  discharKed.  ni  =  ?!?■! v;-rfinai 

I  1144.     Notice  of  application  for  discharge  from  151.     D.sdjaige  final^.^^  .^  ^^^^^ 

Piisnn.  8iic;q'     PLiintiff    mav    order    discharge    of    pris- 

§1145.  Service  of  notice  §1153.     ^'^^";;\,Vshall  not  thereafter  be  liable 

§1146.  Examination  before  judge.  to    imBrisonment    for    the    same    cause 

§1147.  Interrogatories  may  be  in  writing.  of  rt?on 

§1148.  Oath  to  bp  administered.  S  1 1  i;d      PHintiif    to    advance    funds    for    support 

§1149.  Order  of  discharge.  .           9  n^*-     "^'''f  ^„i„oner 

I  1150.  If   not    discharged,    prisoner  may    again                             oi  piisouer. 

S  1143  Persons  confined  may  be  discharged.  Any  person  confined  in 
iail  on  an  execution  issued  on  a  judgment  rendered  in  a  civil  action^ must 
be  discharged  therefrom  upon  the  conditions  in  this  chapter  specified. 

Legislation  §  1143.     Enacted  March  11,  18T2.  be    discharged,    under    this    chapter,    upon 

Iriorisoument  for  contempt.     In  a  case  proof  of  tis^nability  to  pay.    Application 

of  Si  contempt,  as  where  the  defendant  of  Wilson,  75  Cal.  580;  1/  Pac.  698_ 

in  a  civil  action  is  ordered  to  pay  money  Re-examination     into     ability    to    pay 

generally   to    the    plaintitf,   and    is    com-  Where   the  defendant  in  a  divorce  suit  is 

Stted   until    he    shall    have    paid    it,    the  adjudged    guilty   of   contempt    for   refusal 

prisoner  is  in  custody  as  under  an  execu-  to  pay  alimony  after  an  examination  into 

ti^n     Application   of  Wilson,  75   Cal.  580;  his  ability  to  pay  the  same,  the  judge  of 

17  Pac    698      The  ability  to  obey  an  order  the  court  cannot  be  immediately  required 

of  the   court   is  an   element  entering  into  again   to   examine  into  the  matter  before 

?he  offense  of  a  failure  to  obey:   a  person  the  lapse  of  ten  days,  ^/^J^/Lt  chap 

cannot  be  imprisoned   indefinitely  for  the  to  discharge  the  prisoner  ^f^r  /his  chap 

non-performance   of   an   impossibility.    Ex  ter.     Spencer   v.   Lawler,    -9   Cal.   21o,    .1 

parte  Overend,  122  Cal.  201;   54  Pac.  740.  Pac.  742. 

A   person   confined  in  jail  for  a  contempt  Discharge    from    imprisonment   for   debt.     See 

of  court    in  refusing  to  obey  an  order  di-  note  37  Am.  St.  Rep.  764. 
recting  him  to  pay  alimony,  is  entitled  to 

§  1144.  Notice  of  application  for  discharge  from  prison.  Such  person 
must  cause  a  notice  in  writing  to  be  given  to  the  plaintiff,  his  agent,  or 
attorney  that  at  a  certain  time  and  place  he  will  apply  to  a  judge  of  the 
superior  court  of  the  county  in  which  such  person  may  be  confined,  tor 
the  purpose  of  obtaining  a  discharge  from  his  imprisonment. 

•KT^HroH      AntP    SSIOIO  et  seo  "nd   (b)    "superior"  for  "district,"   and    (2)    omit- 

Notices.    Ante,  §§1010  et  seq.  ting    "or,    in    case    of   his    absence    or   inability    to 

Legislation    8    1144.      1.   Enacted     March     11,  act,  to  the  judge  of  the  county  court  of  thecounty 

J872.  in  which   such  person  may   be   imprisoned,"   alter 

2.   Amended    by    Code    Amdts.    1880,    p.    114,  "confined." 

(1)  substituting  (a)  "a"  for  "the"  before  "judge 

§  1145.  Service  of  notice.  Such  notice  must  be  served  upon  the  plain- 
tiff, his  agent,  or  attorney,  one  day  at  least  before  the  hearing  of  the 
application. 

service  of  notice.    Ante,  §  1015.  Legislation  §  1145.     Enacted  March  11,  1872. 

§  1146.  Examination  before  judge.  At  the  time  and  place  specified  in 
the  notice,  such  person  must  be  taken  before  such  judge,  who  must  ex- 
amine him  under  oath  concerning  his  estate  and  property  and  effects,  and 
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the  disposal  thereof,  and  his  ability  to  pay  the  judgment  for  which  he  is 
committed;  and  such  judge  may  also  hear  any  other  legal  and  pertinent 
evidence  that  may  be  produced  by  the  debtor  or  the  creditor. 

Legislation  §  1146.     Enacted  March  11,   1S72. 

§  1147.  Interrogatories  may  be  in  vmting.  The  plaintiff  in  the  action 
may,  upon  such  examination,  propose  to  the  prisoner  any  interrogatories 
pertinent  to  the  inquiry,  and  they  must,  if  required  by  him,  be  proposed 
and  answered  in  writing,  and  the  answer  must  be  signed  and  sworn  to  by 
the  prisoner. 

Legislation  §  1147.     Enacted  March  11,  1S73. 

§  1148.  Oath  to  be  administered.  If,  upon  the  examination,  the  judge 
is  satisfied  that  the  prisoner  is  entitled  to  his  discharge,  he  must  administer 

to  him  the  following  oath,  to  wit :  "I, ,  do  solemnly  swear  that  I 

have  not  any  estate,  real  or  personal,  to  the  amount  of  fifty  dollars,  except 
such  as  is  by  law  exempted  from  being  taken  in  execution;  and  that  I 
have  not  any  other  estate  now  conveyed  or  concealed,  or  in  any  way  dis- 
posed of,  with  design  to  secure  the  same  to  my  use,  or  to  hinder,  delay,  or 
defraud  my  creditors,  so  help  me  God." 
Legislation  §  1148.  Enacted  March  11,  1873.  an  order  directing  the  payment  of  alimony 
Application  of  section.  This  section  and  counsel  fees.  E'x  parte  Batchelder,  96 
has  been  applied  to  the  case  of  a  person  Cal.  233;  31  Pae.  45. 
imprisoned  for   a   refusal   to   comply   with 

§  1149.  Order  of  discharge.  After  administering  the  oath,  the  judge 
must  issue  an  order  that  the  prisoner  be  discharged  from  custody,  and  the 
officer,  upon  the  service  of  such  order,  must  discharge  the  prisoner  forth- 
with, if  he  be  imprisoned  for  no  other  cause. 
Legislation  s  1149.  Enacted  March  11,  1873.  other  than  the  one  who  rendered  the  origi- 
Appeal.  The  order  of  discharge  is  ap-  nal  judgment.  Wells  Fargo  &  Co.  v.  An- 
pealable,  though  it  was  entered  by  a  judge       thony,  35  Cal.  696. 

§  1150.  If  not  discharged,  prisoner  may  again  apply,  when.  If  such 
judge  does  not  discharge  the  prisoner,  he  may  apply  for  his  discharge  at 
the  end  of  every  succeeding  ten  days,  in  the  same  manner  as  above  pro- 
vided, and  the  same  proceedings  must  thereupon  be  had. 

Legislation  §  1150.     Enacted  March  11,  1873. 

§  1151.  Discharge  final.  The  prisoner,  after  being  so  discharged,  is  for- 
ever exempted  from  arrest  or  imprisonment  for  the  same  debt,  unless  he  be 
convicted  of  having  willfully  sworn  falsely  upon  his  examination  before 
the  judge,  or  in  taking  the  oath  before  prescribed. 

Legislation  §  1151.     Enacted  March  11,  1873.  construed    as    requiring    payment    of    the 

Subsequent  commitment.     Where  the  de-  alimony  and  counsel  fees  due  prior  to  his 

fendant   in   a   divorce  proceeding  was  im-  discharge,   as  well   as   the   alimony   subse- 

prisoned   for    refusal   to    comply   with    an  quently    accruing,    and    a    commitment    to 

order    for    the    payment    of    alimony    and  imprisonment  until  he  should  comply  with 

counsel  fees,  and  was  afterwards  duly  dis-  such  order  is  illegal,  and  the  defendant  is 

charged   upon   his   taking  the   oath   of   in-  entitled  to  his  discharge  on  habeas  corpus, 

solvency    prescribed    by    §   1148,    ante,    a  Ex  parte  Batchelder,  96  Cal.  233;  31  Pae. 

subsequent    order,    directing    him    to    pay  45. 
"said   alimony   and   counsel  fees,"   will  be 

§  1152.  Judgment  remains  in  force.  The  judgment  against  any  pris- 
oner who  is  discharged  remains  in  full  force  against  any  estate  which  may 
then  or  at  any  time  afterward  belong  to  him,  and  the  plaintiff  may  take 
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out  a  new  execution  against  the  goods  and  estate  of  the  prisoner,  in  like 
manner  as  if  he  had  never  been  committed. 

Legislation  8  1152.     Enacted  March  11.  1S73. 

§  1153.  Plaintiff  may  order  discharge  of  prisoner,  who  shall  not  there- 
after be  liable  to  imprisonment  for  the  same  cause  of  action.  The  plaintiff 
in  tlie  action  may  at  any  time  order  the  prisoner  to  be  discharged,  and  he 
is  not  thereafter  liable  to  imprisorimcnt  for  the  same  cause  of  action. 

Legislation  §  1153.     Enacted  March  11,  1S73. 

§1154.  Plaintiff  to  advance  funds  for  support  of  prisoner.  Whenever 
a  person  is  committed  to  jail  on  an  execution  issued  on  a  judgment  re- 
covered in  a  civil  action,  the  creditor,  his  agent,  or  attorney  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  money  for  the  support  of  the 
prisoner  for  one  week,  and  must  make  the  like  advance  for  every  suc- 
cessive week  of  his  imprisonment ;  and  in  case  of  failure  to  do  so,  the  jailer 
must  forthwith  discharge  such  prisoner  from  custody,  and  such  discharge 
has  the  same  effect  as  if  made  by  order  of  the  creditor. 
Legislation  8  1154.  Enacted  March  11,  1873.  of  the  plaintiff  to  make  a  weekly  advance 
Effect  of  failure  to  pay  jailer.  Where  a  to  the  jailer,  of  money  sufficient  for  the 
defendant  in  a  civil  action  is  convicted  of  support  of  the  prisoner,  does  not,  per  se, 
fraud,  and  he  is  imprisoned  on  an  execu-  operate  as  a  discharge  of  the  defendant, 
tion   issued   on  the   judgment,   the  failure       Ex  parte  Lamson,  50  Cal.  306. 


CHAPTER  IV. 

SUMMARY  PEOCEEDINGS  FOR  OBTAINING  POSSESSION  OF  REAL  PROPERTY 

IN  CERTAIN  CASES. 


§  1159. 
§  1160. 
§  1161. 


§  1162. 
§  1163. 
§  1164. 
§  1165. 
§  1166. 
§  1167. 
§  1168. 
§  1169. 


Forcible  entry  defined. 

Forcible  detainer  defined. 

Unlawful  detainer  defined.  Notice  to 
be  served,  when.  Unlawful  detainer, 
when.  Obtaining  possession  of  prem- 
ises from  subtenant.  Lease  to  ter- 
minate, when. 

Service  of  notice. 

Jurisdiction  of  superior  courts. 

Parties  defendant. 

Parties  generally. 

Complaint  must  be  verified. 

Summons,  form  and  service  of. 

Arrest. 

Judgment  by  default. 


§  1170.    Defendant  may  appear,  etc. 

§  1171.     Trial  by  jury. 

§  1172.  Showing  required  of  plaintiff  in  forcible 
entry  or  detainer.      Of  defendant. 

§  1173.  Complaint  must  be  amended  in  certain 
,  cases.      Continuance. 

§  1174.  Judgment,  what  it  shall  declare.  Assess- 
ment of  damages.  Execution.  Satis- 
faction of  judgment. 

§  1175.  Verification  of  complaint  and  answer. 
[Repealed.] 

§  1176.    Effect  of  an  appeal  upon  the  judgment. 

§1177.     Rules  of  practice. 

§  1178.     Appeals,  how  taken,  etc. 

§  1179.    Relief  against  forfeiture  of  lease. 


Every  person  is  guilty  of  a  forcible  en- 


§  1159.    Forcible  entry  defined. 

try  who  either — 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house,  or  by  any 
kind  of  violence  or  circumstance  of  terror  enters  upon  or  into  any  real 
property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out  by  force, 

threats,  or  menacing  conduct,  the  party  in  possession. 

holding  over  of  tenants,  etc.,  and  a  com- 
plete mode  of  procedure  in  those  cases  is 
prescribed  therein.  Hemstreet  v.  Wassum, 
49  Cal.  273. 

Remedy  not  exclusive.  The  forcible  en- 
try and  detainer  act  is  not  the  exclusive 
remedy,  where  facts  showing  a  cause  of 
action  independent  of  the  code  provisions 
are  alleged  (Gilbert  v.  Peck,  162  Cal.  54; 
Ann.  Cas.  1913C,  1349;  121  Pac.  315);  but 
a  person  wrongfully  in  possession,  dispos- 
sessed by  the  owner  having  a  right  of  en- 


Proof  required.    Post,  §  1172. 

Parties   defendant.    Post,  §§  1164,  1165. 

Legislation  g  1159.  Enacted  March  11,  1873; 
based  on  Stats.  1865-66,  p.   768,   §  1. 

Construction  of  section.  The  statute 
covering  cases  of  forcible  entry  is  drawn 
with  a  design  to  avoid  nice  distinctions  as 
to  the  amount  of  force  necessary  to  consti- 
tute an  entry  a  forcible  one,  within  its 
intent.  Gray  v.  Collins,  42  Cal.  152.  This 
chapter  provides  for  the  entire  field  of 
forcible  entry  and  detainer,  including  the 
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try,  no  excessive  force  being  used  in 
asserting  it,  is  not  entitled  to  maintain 
any  other  action  than  is  afforded  for  a 
forcible  entry  under  the  code,  which  rem- 
edy is  exclusive.  Walker  v.  Chanslor,  153 
Cal.  118;  126  Am.  St.  Eep.  61;  17  L.  K.  A. 
(X.  S.)  455;  94  Pac.  606. 

Acts  constituting  forcible  entry.  Force 
is  a  necessary  element  in  cases  of  forcible 
entry.  Giddings  v.  '76  Land  and  Water 
Co.,  83  Cal.  96;  23  Pac.  196.  Where  a  per- 
son enters  upon  land  in  the  actual  pos- 
session of  another,  with  a  number  of  men 
acting  under  his  direction  and  control,  and 
takes  and  maintains  possession  with  a 
display  of  force  calculated  to  intimidate 
the  owner  from  resisting  the  intrusion  and 
maintaining  his  possession,  such  conduct 
constitutes  a  forcible  entry,  under  this  sec- 
tion (Knowles  v.  Crocker  Estate  Co.,  149 
Cal.  278;  86  Pac.  715);  and  also  where  a 
partj',  during  the  night-time,  enters  upon 
land  forming  part  of  an  inclosure  of  an- 
other, who  was  in  the  actual  and  peaceable 
possession  thereof,  and,  with  a  number  of 
men,  and  teams  of  horses  and  wagons, 
breaks  down  the  fence  and  removes  ma- 
terials a  considerable  distance  (Ely  v. 
Yore,  71  Cal.  130;  11  Pac.  868);  and  "also 
where  a  party  of  four  or  five  men  enter  a 
building  occupied  by  another,  in  the 
night-time,  during  the  hours  of  sleep,  and 
take  possession,  and  avow  their  intention 
to  keep  possession  (Scarlett  v.  Lamarque, 
5  Cal.  63);  and  also  where  one  goes  to  a 
lot  in  the  possession  of  another,  accom- 
panied by  several  men,  and  builds  a  fence 
around  it,  and  removes  the  person  in  pos- 
session from  the  line  of  the  fence,  where 
he  places  himself  to  prevent  the  building 
of  the  fence  (Valencia  v.  Couch,  32  Cal. 
339;  91  Am.  Dec.  589);  and  also  where  a 
large  number  of  men  took  possession  of 
premises  in  the  possession  of  another, 
although  he  had  no  house  thereon  and  was 
not  personally  present,  and  they  entered 
hurriedly  at  daylight,  tore  down  one  fence 
and  put  up  another  and  a  shanty,  and  fired 
off  a  pistol  to  celebrate  its  completion 
(Gray  v.  Collins,  42  Cal.  152);  and  also 
where  an  entry  was  effected  by  the  de- 
struction of  a  building,  without  doing  any 
violence  to  the  person  in  possession  of 
such  building  (Brawley  v.  Risdon  Iron 
Works,  38  Cal.  676);  and  also  where  an 
entry  was  peaceably  made,  but  the  party 
in  possession  was  subsequently  excluded 
by  force  and  threats.  Kerr  v.  O'Keefe,  138 
Cal.  415;  71  Pac.  447.  To  constitute  a 
forcible  entry,  it  is  not  necessary  that  it 
shall  be  accompanied  with  tumult  or  riot 
directed  against  the  person  of  the  party  in 
possession:  it  is  sufficient  if  the  entry  is 
attended  with  such  a  display  of  force  as 
manifests  an  intention  to  intimidate  him, 
or  deter  him  from  defending  his  rights,  or 
excite  him  to  repel  the  invasion  of  his  pos- 


session, and  thus  bring  about  a  breach  of 
the  peace.  Ely  v.  Yore,  71  Cal.  130;  11 
Pac.  868.  The  wrongful  unlocking  of 
locked  doors,  during  the  temporary  ab- 
sence of  the  plaintiff,  constituted  a  "forci- 
ble entry"  by  "breaking  open  doors," 
within  the  meaning  of  this  section.  Win- 
chester V.  Becker,  4  Cal.  App.  382;  88  Pac. 
296.  It  is  immaterial,  in  case  of  a  forcible 
entry,  whether  the  person  in  possession  is 
or  is  not  present  at  the  time  of  the  entry. 
Ely  V.  Yore,  71  Cal.  130;  11  Pac.  86S; 
Knowles  v.  Crocker  Estate  Co.,  149  Cal. 
278;  86  Pac.  715.  Acts  which  are  more 
than  a  mere  trespass  constitute  a  forcible 
entry  (Ely  v.  Yore,  71  Cal.  130;  11  Pac. 
868) ;  but  one  is  not  guilty  of  forcible  en- 
try, who  is  a  mere  trespasser  upon  prop- 
erty (Castro  V.  Tewksbury,  69  Cal.  562;  11 
Pac.  339) ;  nor  does  an  action  of  forcible 
entry  lie  against  a  person  who  peaceably 
enters  on  a  mining  claim,  which  had  been 
worked  for  prospecting  purposes  by  an- 
other, but  on  which  the  latter  had  not 
worked  for  several  months,  nor  occupied 
it  for  the  same  length  of  time.  Laird  v. 
Waterford,  50  Cal.  315. 

Forcible  entry  by  procurement.  It  is 
not  necessary  that  a  person  shall  be  actu- 
ally present  and  actually  assist,  in  order 
to  be  guilty  of  forcible  entry:  he  is  guilty 
if  an  entry  is  made  with  force,  by  an- 
other, under  his  direction,  agency,  or  pro- 
curement.   Minturn  v.  Burr,  20  Cal.  48. 

Entry  by  one  entitled  to  possession. 
The  law  forbids  a  forcible  entry,  even  by 
a  person  entitled  to  the  possession:  such 
entry  necessarily  tends  to  a  breach  of  the 
peace.  Brown  v.  Perry,  39  Cal.  23.  Where 
the  owner  of  real  property,  having  the 
right  to  possession,  makes  a  forcible  entry, 
the  person  in  the  wrongful  possession  can- 
not maintain  an  action  of  trespass.  Can- 
avan  v.  Gray,  64  Cal.  5;  27  Pac.  788.  One 
who,  having  the  title  and  present  right  of 
entry,  enters  a  building  in  the  absence 
of  the  occupant,  and  quietly  and  peaceably 
removes  such  occupant's  furniture,  is  not 
guilty  of  a  forcible  entry  (Powell  v.  Lane, 
45  Cal.  677) ;  nor  does  an  action  of  forcible 
entry  lie  against  the  true  owner  of  prop- 
erty, who  peaceably,  and  without  force, 
violence,  or  threats,  regains  the  possession 
from  one  in  the  unlawful  but  peaceable 
possession  thereof,  and  thereafter  excludes 
such  person  by  force  from  the  possession 
(Potter  V.  Mercer,  53  Cal.  667);  nor  is  a 
sheriff  guilty  of  forcible  entry,  if,  acting 
in  good  faith,  by  virtue  of  a  writ  of  resti- 
tution, he  removes  from  premises  a  per- 
son against  whom  the  writ  does  not  run, 
and  who  is  not  in  privity  with  any  one 
against  whom  the  writ  does  run;  nor  does 
an  action  lie  against  the  person  put  in  pos- 
session  of    the    premises    by   the    sheriff. 
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uuder  such  writ.  Janson  v.  Brooks,  29  Cal. 
214. 

Claim  of  right.  Actual  possession  is 
prima  facie  evidence  of  title  in  tiie  pos- 
sessor, and  is  protected  by  the  law  against 
lawless  invasion  without  right  or  color  of 
right;  an  entry  upon  such  possession  can- 
not be  made  in  good  faith,  unless  it  is 
made  upon  some  right,  or  color  of  right, 
or  claim  of  legal  right,  to  make  the  en- 
try; and  such  claim  of  right  must  have 
existed  before  the  entry,  in  order  to  con- 
stitute good  faith.  Pheuix  etc.  Mining  Co. 
V.  Lawrence,  55  Cal.  143. 

Scope  of  inquiry.  To  determine  whether 
an  entry  is  forcible  or  not,  all  that  hap- 
pens between  the  coming  of  one  of  the 
parties  and  the  going  of  the  other  is  to 
be  taken  into  account.  Valencia  v.  Couch, 
32  Cal.  339;  91  Am.  iJec.  589. 

Unlawful  entry.  A  possession  that  is 
sufficient  to  sustain  a  charge  of  forcible 
entry,  is  also  sufficient  to  sustain  a  charge 
of  unlawful  entry.  Shelby  v.  Houston,  38 
Cal.  410.  A  peaceable  entry,  made  in  good 
faith,  is  not  unlawful,  although  made 
wrongfully.  Powell  v.  Lane,  45  Cal.  677; 
Townsend  v.  Little,  45  Cal.  673. 

Forcible  entry  and  detainer  does  not  lie 
when.    See  note  post,  §  1160. 

What  is  forcible  entry.  See  note  18  Am.  Dec. 
543. 

Liability  for  forcible  entry  upon  one's  own 
property.    See  note  51  Am.  Rep.   366. 

Eight  of  land  owner  to  make  entry  notwith- 
standing statutes  relating  to  forcible  entry  and 
detainer.    See  note  19  Am.  St.  Rep.  543. 

Who  may  bring  forcible  entry  and  detainer. 
See  note   121   Am.   St.  Rep.   372. 

Eight  of  landlord  to  maintain  action  for  for- 
cible entry  and  detainer  for  entry  during  posses- 
sion of  tenant.    See  note  7  Ann.  Cas.  924. 

Recovery  of  easement  by  action  of  forcible  en- 
try and  detainer.    See  note  9  Ann.   Cas.   1177. 

Right  of  tenant  to  maintain  forcible  entry  and 
detainer  against  landlord  for  forcible  ejectment 
after  termination  of  lease.  See  note  12  Ann.  Cas. 
767. 

Threats  and  display  of  force  without  actual 
force  as  constituting  forcible  entry.  See  note  15 
Ann.  Cas.  804. 

Mere  display  of  invalid  process  withoitt  actual 
force  or  threats  as  ground  of  action  of  forcible 
entry  and  detainer.  See  note  11  L.  R.  A.  (N.  S.) 
260. 

CODE  COMMISSIONERS'  NOTE.  1.  Gener- 
ally. Construction.  See  Stats.  1866,  p.  768,  §  1. 
This  chapter,  relating  to  forcible  entries,  forcible 
detainers,  and  unlawfiil  detainers,  is  drawn  partly 
from  Stats.  1865-66,  p.  768,  and  also  Stats. 
1863,  p.  652.  An  act  concerning  forcible  entries 
and  unlawful  detainers  was  passed.  Stats.  1850, 
p.  425,  amended  bv  Stats.  1852,  p.  158,  also  by 
Stats.  1858,  p.  90,  al.so  by  Stats.  1861.  p.  582, 
and  afrain  by  Stats.  1862,  p.  420;  but  these  acts 
were  repealed  by  Stats.  1863,  p.  652.  The  de- 
cisions cited  in  this  chapter,  which  were  rendered 
prior  to  the  thirty-second  volume  of  the  reports, 
were  rendered  under  Stats.  1850,  p.  425,  and 
acts  amendatory  tliereof.  Those  rendered  since 
that  volume  were  given  under  the  Stats.  1863, 
p.  652,  and  Stats.  1866,  p.  768.  All  these  de- 
cisions bear  more  or  less  upon  the  provisions  of 
this  chapter,  which,  in  most  respects,  is  very 
similar  to  the  previous  statutes.  As  will  be 
seen,  many  statutes  concerning  forcible  entries 
and  detainers  have  been  passed,  and  their  policy 
has  ever  been  to  provide  a  remedy  for  an  un- 
lawful   entry,    as    well    as    a    forcible    entry,    in 


order,  doubtless,  to  avoid  nice  distinctions  as  to 
what  constitutes  force  in  an  entry  upon  lands. 
Moore  v.  Goslin,  5  Cal.  266.  The  term,  "actions 
of  forcible  entry  and  detainer,"  in  the  constitu- 
tion, includes  actions  for  the  unlawful  holding 
over  bv  tenants.  Brummagim  v.  Spencer,  29  Cal. 
661.  It  has  been  held  that  the  statute  must 
be  strictly  construed.  House  v.  Reiser,  8  Cal 
499;  but  see  §4,  ante.  The  true  construction 
of  this  chapter,  as  to  the  mode  of  proceeding, 
would  seem  to  be,  that  the  case  must  be  gov- 
erned by  the  provisions  of  this  chapter,  so  far 
as  they  go:  and  as  to  other  matters  not  embraced 
in  the  words  of  this  chapter,  the  general  rules 
governing  proceedings  in  courts  will  apply.  Peo- 
ple V.  Harris,  9  Cal.  572.  It  was  held,  that, 
under  the  act  of  1850,  the  proceedings  could  not 
be  made  a  substitute  for  the  action  of  ejectment. 
It  was  intended  by  that  act  (excluding  the  thir- 
teenth section)  to  redress  wrongs  occasioned  by 
force  used  or  threatened  by  the  defendant,  by 
restoring  possession  to  the  plaintiff,  and  punish- 
ing the  defendant  with  fine  and  treble  damages. 
Owen  V.  Doty,  27  Cal.  502.  See  also  Hodgkins 
V.  Jordan,  29  Cal.  577. 

2.  Validity  of  lease,  title,  or  right  of  posses- 
sion, cannot  be  tried  under  this  chapter.  The 
validity  of  the  lease  under  which  the  premises 
are  held  cannot  be  tried  in  this  action,  nor  can 
the  lessee  be  deprived  of  the  advantages  result- 
ing from  the  possession  of  the  premises  under 
the  lease,  by  a  forcible  ouster  under  legislative 
enactment.  McCauley  v.  Weller,  12  Cal.  500. 
Nor  can  the  defendant's  title  or  right  of  pos- 
session be  tried  in  an  action  under  the  pro- 
visions of  this  chapter.  ISIitchell  v.  Davis,  23 
Cal.  381;  Davis  v.  Mitchell,  34  Cal.  81;  Mc- 
Caulev  V.  Weller,  12  Cal.  500;  see  also  Mecham 
V.  McKay,  37  Cal.  154. 

3.  What  is  essential  to  support  the  action  of 
forcible  entry,  etc.  S.  was  in  possession  of  a 
quartz-mill,  under  a  lease;  the  mill  had  been  run 
until  one  or  two  o'clock  in  the  morning,  when  the 
employees  of  the  plaintiff  closed  up  and  retired 
to  rest  in  the  mill.  Before  daylight,  and  while 
the  hands  were  actually  sleeping  in  the  mill,  and 
the  products  of  the  last  day's  work  were  still 
in  the  amalgamating-tubs.  the  defendants — sev- 
eral in  number — entered  the  mill,  took  posses- 
sion, and,  under  pretense  of  making  repairs, 
retained  possession  against  repeated  demands 
and  protest  of  the  plaintiff  and  his  employees. 
Held,  that  these  facts  constituted  sufficient  evi- 
dence of  force  to  maintain  the  action  of  forcible 
entry.  Scarlett  v.  Lamarque,  5  Cal.  63  ;  see  also 
Fogarty  v.  Kelly,  24  Cal.  3-19,  commenting  on 
the  last  cited  case.  In  order  to  maintain  the 
action,  there  must  be  force,  either  actually  ap- 
plied or  justly  to  be  feared  from  the  conduct 
of  the  defendant.  Frazier  v.  Hanlon,  5  Cal.  156. 
The  action  of  forcible  entry  and  detainer  may 
be  maintained  in  three  cases:  first,  when  the 
entry  is  forcible;  second,  when  the  entry  is 
simply  unlawful,  and  the  detainer  forcible;  third, 
when  the  entry  is  lawful,  and  the  holding  over 
forcible.  But  in  all  cases  there  must  be  some- 
thing of  personal  violence,  either  threatened  or 
actual.  Dickinson  v.  Maguire,  9  Cal.  46.  The 
action  of  forcible  entry  and  detainer  is  a  sum- 
mary proceeding  to  recover  possession  of  prem- 
ises forcibly  or  unlawfully  detained.  The  in- 
quiry in  such  cases  is  confined  to  the  actual 
peaceable  possession  of  the  plaintiff,  and  the 
unlawful  or  forcible  ouster  or  detention  by  de- 
fendant; the  object  of  the  law  being  to  prevent 
the  disturbance  of  the  public  peace,  by  the 
forcible  assertion  of  a  private  right.  Question 
of  title  or  right  of  possession  cannot  arise;  a 
forcible  entry  upon  the  actual  possession  of  the 
plaintiff  being  proven,  he  would  be  entitled  to  res- 
titution, though  the  fee-simple,  title,  and  present 
right  of  possession,  is  shown  to  be  in  the  de- 
fendant. McCauley  v.  Weller,  12  Cal.  500  ;  Davis 
V.  Mitchell,  34  Cal.  81.  If  parties  threaten  to 
take  forcible  possession  of  property,  and  the 
complaint  does  not  allege  the  insolvency  of  the 
defendants,  and  that  there  is  no  adequate  remedy 
at  law,  a  writ  of  prohibition  will  not  be  granted. 
If  possession  be  taken  forcibly,  the  action  of 
forcible  entry  and  detainer  is  a  speedy  mode  of 
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regaining  possession,  and  for  other  damages,  the 
usual  proceedings  at  law  would  suffice.  Tom- 
linson  v.  Rubio,  16  Cal.  202.  If,  in  ejectment 
by  B.  &  K.,  a  writ  of  restitution  was  issued  on 
a  judgment  in  favor  of  B.,  and  under  it  K.  was 
removed  from  the  land  by  the  proper  officer,  and 
W.  put  in  possession,  as  agent  of  B..  and  then, 
about  a  month  afterwards,  W.  leased  the  prem- 
ises to  H.,  K.  cannot  maintain  forcible  entry  and 
detainer  against  H.,  the  lessee,  on  the  ground 
that  the  act  of  the  officer  in  removing  and  put- 
ting W.  in  possession  was  tortious,  because  not 
justified  bv  the  writ.  Kennedy  v.  Hamer,  19  Cal. 
3  75;  Janson  v.  Brooks,  29  Cal.  214.  An  entry 
by  a  person  in  company  with  armed  men,  upon 
land  inclosed  with  a  fence,  and  in  the  possession 
of  another,  and  commencing  to  erect  a  house,  and 
refusing  to  deliver  up  peaceable  possession  on 
demr.nd.  but  offering  a  show  of  force  to  retain  it, 
is  forcible  entry  and  detainer.  Watson  v.  Whit- 
ney, 23  Cal.  375.  Several  persons  were  owners 
of"  separate  tracts  of  land  within  an  outside 
fence,  which  formed  a  common  inclosure;  but 
the  division  lines  of  the  separate  tracts  within 
the  common  inclosure  were  well  known  and  de- 
fined, and  each  person  cultivated  his  own  tract. 
A  and  B,  two  of  these  owners,  disposed  of  theij 
tract  to  C.  Soon  after  this,  D,  who  was  the 
owner  of  another  tract  within  the  inclosure, 
went  upon  the  tract  sold  to  C,  and  commenced 
plowing  it.  C  went  to  D,  took  hold  of  his 
horses,  and  commenced  turning  them  from  the 
tract,  when  D  drew  a  pistol,  and,  aiming  it  at 
him,  threatened  to  hurt  him  if  he  did  not  leave. 
D  continued  plowing  on  the  land.  The  acts  com- 
mitted by  D  clearly  amounted  to  a  forcible  entry 
and  detainer;  and  the  general  outside  fence  con- 
stituted as  full  and  complete  an  actual  possession 
in  the  owner  of  each  separate  tract  as  though 
it  had  been  inclosed  by  a  lawful  fence.  Hussey 
V.  McDermott,  23  Cal.  413.  Going  upon  a  lot 
in  another's  possession,  accompanied  by  several 
men,  and  building  a  fence  around  it  while  the 
former  possessor  is  remonstrating,  and  removing 
the  possessor  from  the  line  of  the  fence,  where 
he  places  himself  to  prevent  the  fence  from 
being  built,  is  a  forcible  entry.  A  person  going 
upon  property  of  another  does  not  effect  a  com- 
plete entry  and  acquire  possession  until  he  has 
expelled  the  party  in  possession  and  effected  an 
exclusive  lodgment.  It  is  a  sufficient  possession 
of  a  lot  to  enable  a  person  to  maintain  forcible 
entry  and  detainer,  if  it  adjoins  a  lot  upon 
which  he  lives,  and  has  a  stable  on  it,  and  he 
cultivates  it,  even  though  the  fence  inclosing 
the  whole  is  not  very  substantial.  Valencia  v. 
Couch.  32  Cal.  340;  91  Am.  Dec.  589.  Forcible 
entry  may  be  committed  by  breaking  the  doors 
of  a" building,  without  any  violence  to  the  person 
in  possession.  Brawley  v.  Risdon  Iron  Works, 
38  Cal.  676. 

4.  What  are  insufficient  facts  to  sustain  an 
action  of  forcible  entry,  etc.  Facts  which  con- 
stitute a  mere  trespass  upon  property  will  not 
support  the  action  of  forcible  and  unlawful  de- 
tainer. Frazier  v.  Hanlon,  5  Cal.  156;  Merrill 
V.  Forbes,  23  Cal.  379.  An  entry  by  a  party 
upon  land  for  the  purpose  of  cutting  and  taking 
away  grass  or  crops  growing  thereon,  without 
any  intention  of  taking  possession  of  the  land, 
and  without  residing  thereon,  is  not  sufficient 
to  sustain  the  action.  Merrill  v.  Vorbes,  23  Cal. 
379.  Where  the  entry  of  the  defendant  was  law- 
ful, the  plaintiff  cannot,  when  the  defendant's 
right  to  the  possession  has  expired,  expel  him 
therefrom,  or  by  using  or  threatening  force  make 
his  entry  unlawful.  Owen  v.  Doty,  27  Cal.  502  ; 
see  Merrill  v.  Forbes,  23  Cal.  379.  When  one 
person  has  a  house  upon  a  portion  of  a  tract  of 
land,  which  he  is  occupying,  and  another  person 
enters  upon  another  part  of  the  tract  and  erects 
a  house,  without  doing  anything  further,  these 
facts  are  insufficient  to  sustain  an  action  for 
forcible  entry  upon  and  detainer  of  the  whole 
tract.      Thompson     v.     Smith,     28     Cal.     527.      A 
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sheriff  is  not  guilty  of  a  forcible  entry,  if,  acting 
in  good  faith,  by  virtue  of  a  writ  of  restitution, 
he  removes  from  the  premises  a  person  against 
whom  the  writ  did  not  run,  and  who  was  not  in 
privity  with  the  person  against  whom  the  writ 
was  directed.    Janson  v.  Brooks,  29  Cal.  214. 

5.  Plaintiff  must  have  been  in  possession,  in 
order  to  maintain  action.  To  sustain  forcible 
entry  and  detainer,  plaintiff  must  have  been  in 
actual  possession;  and  when  the  land  is  public 
land,  not  taken  up  under  our  Possessory  Act, 
nor  under  the  Federal  laws,  such  actual  pos- 
session consists  onlv  of  an  actual  inclosure,  or 
its  equivalent.  Merely  putting  down  stakes,  or 
marking  out  a  boundary  line,  is  not  sufficient. 
Preston  v.  Kehoe,  15  Cal.  315.  It  was  hi.ld  to 
be  sufficient  "actual  possession,"  where  plaintiff 
had  been  in  the  peaceable  and  quiet  possession 
and  use  of  the  premises,  through  his  agent  ^nd 
by  his  tenants,  and,  the  building  being  unrented, 
he  had  locked  the  door  and  taken  the  key  to  his 
office.  Actual  occupancy  is  not  required,  and 
"actual  possession"  consists  as  much  of  a  present 
power  and  right  of  dominion  as  of  an  actual  cor- 
poral presence  in  the  house.  Minturn  v.  Burr, 
16  Cal.  107;  see  also  Shelby  v.  Houston,  38  Cal. 
423.  The  fact  of  possession,  and  not  the  ri^'ht  of 
possession,  is  what  is  to  be  determined.  Mitchell 
v.  Davis,  20  Cal.  45;  Barlow  v.  Burns,  40  Cal. 
351.  An  entry,  in  the  morning,  upon  a  portion 
of  a  tract  of  land  in  the  possession  of  another, 
and  inclosing  it  with  a  fence,  and  putting  a  house 
on  it  before  sundown,  is  not  such  a  peaceable 
possession  as  will  sustain  forcible  entry  and  de- 
tainer against  the  possessor,  who,  at  sundown  of 
the  same  day,  destroys  the  house  and  fence,  and 
drives  the  intruder  away.  Hoag  v.  Pierce,  28 
Cal.  187.  The  plaintiff,  in  forcible  entry  and 
detainer,  must  show  an  actual,  peaceable,  and 
exclusive  possession:  an  interrupted  possession 
is  not  suthcient.  House  v.  Keiser,  8  Cal.  499; 
Hoag  v.  Pierce,  28  Cal.  187.  Actual  possession 
must  have  existed  when  the  wrongful  or  forcible 
entry  was  made;  and  if  forcible  detainer  alone 
is  complained  of,  the  entry  of  the  defendant 
must  have  been  unlawful.  Owen  v.  Doty,  2  7 
Cal.  502. 

6.  Party  in  possession  may  resist  and  expel 
intruder.  A  person  in  the  possession  of  a  tract 
of  land  has  the  right  to  resist  and  expel  an  in- 
truder, if  he  does  so  before  the  possession  of 
the  intruder  had  become  actual  and  peaceable. 
Hoag  V.  Pierce,  28  Cal.  187. 

7.  Party  cannot  take  forcible  possession  of 
his  own  lands.  If  lands  are  in  the  peaceable, 
though  wrongful,  possession  of  another,  a  person 
cannot  take  forcible  possession  of  such  lands, 
even  though  they  are  his  own;  if  he  does  so, 
he  will  not  only  be  compelled  to  restore  the  pos- 
session before  his  title  will  be  investigated,  but 
will  also  be  punished  by  fine,  and  a  further 
judgment  for  treble  damages,  for  his  own  in- 
fraction of  the  laws.  Davis  v.  Mitchell,  34  Cal. 
81 ;  see  also  Brown  v.  Perry,  39  Cal.  23. 

8.  Verdict  of  guilt  of  defendant  is  conclusive 
as  to  peaceable  actual  possession  of  plaintiff. 
In  an  action  for  a  forcible  and  unlawful  entry 
and  detainer  of  a  mine,  against  a  corporation 
and  C.  and  V.,  the  jury's  verdict  of  guilty  as  to 
C.  and  v.,  and  not  guilty  as  to  the  corporation, 
is  conclusive  that  the  plaintiff  had  actual  peace- 
able possession  of  the  premises  at  the  time  of 
the  entry;  that  unlawful  and  forcible  entry  on 
his  possession  was  made  by  the  defendants  C. 
and  v.;  and  that  the  corporation  did  not  par- 
ticipate in  the  trespass.  The  peaceable  and 
actual  possession  of  the  plaintiff  is  incompatible 
with  the  lawful  possession  of  another,  and  such 
a  verdict  is  conclusive  against  the  possession  of 
the  corporation.  Fremont  v.  Crippen,  10  Cal. 
211;  70  Am.  Dec.  711. 

9.  Who  may  be  plaintiff.  Complaint.  See 
§  1167,  post,  and  notes. 

10.  Who  may  be  made  defendants.  See  §  1164, 
post,  and  notes. 

Every  person  is  guilty  of  a  forcible 
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1  By  force,  or  by  menaces  and  threats  of  violence,  unlawfully  holds  and 
keeps  the  possession  of  any  real  property,  whether  the  same  was  acquired 
peaceably  or  otherwise ;  or, 

2  Who,  in  the  niuht-time,  or  during  the  absence  of  the  occupant  ot  any 
lands  unlawfully  enters  upon  real  property,  and  who,  after  demand  made 
for  the  surrender  thereof,  for  the  period  of  five  days,  refuses  to  surrender 
the  same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this  subdivision, 
is  one  who,  within  five  days  preceding  such  unlawful  entry,  was  in  the 
peaceable  and  undisturbed  possession  of  such  lands. 

ciety   V.   Leonard,   17    Cal.   App.    254;    119 

Pael!405. 

Detainer  unlawful  when.  An  entry  be- 
ing unlawful,  the  act  of  withholding  is 
likewise  unlawful.  Dutcher  v.  Sanders,  20 
Cal.  App.  549;  129  Pac.  S09. 

"Unlawful,"  defined.     The  terrm  "  unlaw- 
ful," as  used  in  this  section,  means  unlaw- 
ful with  respect  to  the  relations  between 
the  plaintiff  and  the   defendant.    Dutcher 
V.  Sanders,  20  Cal.  App.  549;  129  Pac.  809. 
Force,  or  threat  of  force.     The  first  sub- 
division   of    this    section    does    not    apply 
where  the  entry  was  lawful   and  the  pos- 
session   peaceable:    the    word    "force,"    in 
that  subdivision,  contemplates  actual  force, 
or  such  conduct  on  the  part  of  a  defend- 
ant  unlawfully   in   possession   as  tends   to 
inspire    a    just    apprehension    of    violence. 
Amos  V.  Cohn,  7  Cal.  App.  432;  94  Pac.  590. 
In  forcible   detainer,  there  must  be  some- 
thing  of  personal   violence,   either  threat- 
ened or  actual;  if,  when  the  possession  of 
the  premises  is  demanded  of  the  party,  he, 
by  word   or   act,   or  look   or  gesture,   give 
reasonable  ground  to  apprehend  the  use  of 
force    to    prevent    the    rightful    claimant 
from   obtaining  peaceable  possession,   this 
is  sufficient:   it  is  not  necessary  that  the 
claimant   shall   wait   until  actual   violence 
is   resorted    to.     Dickinson    v.    Maguire,    9 
Cal.   46.     The   mere   surmise   of   a   defend- 
ant,  that  if  he  should   attempt  to   regain 
possession,   force  will  be  used   to   prevent 
it,   is    not   enough    to    show   a   forcible    de- 
tainer: an  attempt  must  be  made  to  regain 
possession,  and  either  force,  or  threats  of 
force,  used  to  resist  it.    Hodgkins  v.  Jor- 
dan, 29  Cal.  577.     A  naked  avowal  of  in- 
tention   to    keep   possession,    and    actually 
keeping     possession,     do     not     necessarily 
amount  to  force,  or  a  threat  of  force  (Fo- 
garty  v.  Kelly,  24  Cal.  317);  nor  does  the 
declaration  of  the  defendant  to  the  plain- 
tiff, that  he  will  not  go  off  the  premises, 
unless  put  off  by  force  or  by  law,  consti- 
tute  a   threat   of   personal   violence   or   of 
forcible    resistance.     Hodgkins    v.   Jordan, 
29  Cal.  577. 

Possession  without  actual  presence.  A 
person  may  be  an  occupant  and  have  peace- 
able and  undisturbed  possession  within 
five    days    preceding    an    unlawful    entry, 


Legislation  8  1160.  Enacted  March  11,  1873; 
based  on  Suls.   1865-66,  p.  768,   §  2. 

Constitutionality  of  section.  The  pro- 
vision of  this  section,  that  a  person  enter- 
ing upon  property  during  the  night-time, 
or  during  the  absence  of  the  owner,  and 
refusing  to  surrender  possession  on  de- 
mand, is  guilty  of  forcible  detainer,  is  con- 
stitutional. Mecham  v.  McKay,  37  Cal. 
154. 

Construction  of  section.  It  is  not  in- 
tended by  this  section  that  a  party  who 
does  not  'in  fact  detain  the  premises  shall 
be  charged  with  responsibility  for  a  for- 
cible detainer  by  construction.  Brawley  v. 
Eisdon  Iron  Works,  3S  Cal.  676. 

Not  a  substitute  for  ejectment.  The 
af-tion  of  forcible  detainer  is  not  intended 
as  a  substitute  for  the  action  of  eject- 
ment.   Hodgkins  v.  .Jordan,  29  Cal.  577. 

Detention  is  gist  of  action.  The  gist 
of  the  action  of  forcible  entry  and  de- 
tainer is  the  detention,  whether  such  is 
forcible,  or  is  unlawful,  or  is  without  force 
and  violence,  by  one  who  entered  with 
force  and  violence.  Bell  v.  Haun,  9  Cal. 
App.  41;  97  Pac.  1126. 

Deni?.nd  for  surrender  of  possession.  A 
demand  for  the  surrender  of  the  posses- 
sion, and  a  refusal  for  the  period  of  five 
days,  are  essential,  to  constitute  a  con- 
structive forcible  detainer.  Brawley  v.  Eis- 
don Iron  Works,  38  Cal.  676.  An  occu- 
pant of  land,  unlawfully  entered  upon  by 
another  during  his  temporary  absence,  can- 
not maintain  an  action  of  forcible  detainer 
against  the  intruder  without  first  making 
demand  for  its  surrender,  under  the  second 
subdivision  of  this  section.  Tivnen  v. 
Monahan,  76  Cal.  131;  18  Pac.  144.  A  de- 
maud  for  the  surrender  of  the  premises, 
of  which  the  defendant  is  not  in  posses- 
sion, is  not  sufficient,  within  the  provisions 
of  this  section.  Brawley  v.  Eisdon  Iron 
Works,  .18  Cal.  676. 

What  constitutes  forcible  detainer.  The 
manager  of  a  corporation,  who  is  placed  in 
peaceful  possession  of  its  property,  is  not, 
upon  his  discharge,  guilty  of  a  forcible 
entry,  but  may  be  found  guilty  of  a  forci- 
ble detainer  of  the  property,  where  he 
forcibly  resists  being  dispossessed  of  the 
property.    San  Francisco  etc.  Building  So- 
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without  the  actual  presence  of  himself, 
or  of  any  person  in  his  behalf.  Wilson  v. 
Shackleford,  41  Cal.  630. 

Eight  of  plaintiff  to  recover.  In  an  ac- 
tion for  an  alleged  constructive  forcible 
detainer,  a  plaintiff,  who  has  never  been 
in  possession,  and  whose  occupancy  ia 
solely  through  his  servants,  cannot  claim 
that  he  was  absent  temporarily  from  the 
premises,  within  the  meaning  of  this  sec- 
tion, and  unless  he  was  so  absent,  he  can- 
not recover  (Hammel  v.  Zobelein,  51  Cal. 
532);  nor  can  the  jDlaintiff  recover,  where 
he  fails  to  show  that  within  five  days  be- 
fore the  unlawful  entry  by  the  defendant 
he  was  in  the  peaceable  and  actual  pos- 
session of  the  demanded  premises.  McCor- 
mick  V.  Sheridan,  77  Cal.  253;  19  Pac.  419. 
A  defendant,  who,  having  a  right  of  en- 
try, peaceably  takes  possession,  cannot  be 
guilty  of  a  wrong  by  defending  his  pos- 
session while  he  is  entitled  to  it;  and  if 
his  right  to  the  possession  has  expired 
while  he  is  in  possession,  the  person  there- 
upon entitled  to  succeed  to  the  possession 
cannot,  by  his  own  act,  and  without  the 
aid  of  the  proper  court,  put  the  defendant 
out  of  possession;  and  if  he  attempts  to 
do  so,  and  force  is  used  or  threatened  by 
the  defendant,  the  plaintiff  cannot  call  on 
the  courts  to  punish  the  defendant  for  the 
acts  of  force  which  the  plaintiff  himself 
has  provoked.    Owen  v.  Doty,  27  Cal.  502. 

Action  by  lessee  against  owner.  Where 
an  owner  authorizes  an  agent  to  lease,  sub- 
ject to  the  former's  approval,  and  the 
agent  makes  a  lease,  but  no  possession  is 
taken  thereunder,  an  action  of  forcible 
entry  and  detainer  will  not  lie  by  the  les- 
see against  the  owner,  who  entered  peace- 
ably, and  leased  to  a  third  party  and 
placed  him  in  possession.  Goldstein  v. 
Webster,  7  Cal.  App.  705;  95  Pac.  677. 

Nonsuit.  A  judgment  of  nonsuit  against 
a  plaintiff  in  forcible  detainer  is  proper, 
where  he  does  not  show  a  right  to  recover. 
Saulque  v.  Durralde,  4  Cal.  Unrep.  126;  33 
Pac.  1090. 

Defense.  It  is  no  defense  in  an  action 
of  unlawful  detainer,  that  the  land  in  dis- 
pute is  a  part  of  the  public  domain;  that 
it  has  been  withdrawn  from  entry  and 
sale;  that  the  defendant,  by  the  advice  of 
his  counsel  and  the  Federal  land-officers, 
entered  upon  it  for  the  purpose  of  securing 
a  ])rior  right  to  a  homestead,  and  with  a 
bona  fide  intention  to  acquire  such  right 
when  the  land  is  open  to  entry.  Randall 
V.  Falkner,  41  Cal.  242. 

Evidence.  Evidence  in  an  action  of 
forcible  detainer,  that  the  plaintiff  had  a 
house  on  a  tract  of  land,  in  which  he  lived, 
and  had  cultivated  the  land  to  grain  the 
year  before,  and  had  a  volunteer  crop 
growing  on  it  at  the  time  of  the  alleged 
unlawful  entry,  tends  to  prove  such  a  pos- 
session   of    the    land    in    the    plaintiff    as 


makes  him  an  occupant  thereof,  within 
the  meaning  of  the  second  subdivision  of 
this  section,  even  if  he  was  absent  from 
the  land  for  several  weeks  before  such 
entry.  Leroux  v.  Murdock,  51  Cal.  541. 
Evidence  of  title  or  right  of  possession  is 
inadmissible  in  an  action  of  forcible  de- 
tainer; and  the  question  of  good  or  bad 
faith  on  the  part  of  the  defendant  in  en- 
tering the  premises  no  longer  affects  the 
right  of  recovery.  Giddings  v.  '76  Land 
and  Water  Co.,  83  Cal.  96;  23  Pac.  196. 
The  defendant  in  an  action  of  forcible  de- 
tainer may  prove  that  his  entry  was  made 
with  the  consent  of  the  occupant;  but 
where  the  entry  is  based  upon  an  alleged 
right  obtained  from  another  than  such 
occupant,  such  fact  is  not  a  proper  issue. 
Butcher  v.  Sanders,  20  Cal.  App.  549;  129 
Pac.  809.  Where  an  unlawful  entry  is 
made  upon  premises  during  the  absence 
of  the  occupant,  it  is  not  necessary,  in  an 
action  of  forcible  detainer,  that  such  occu- 
pant shall  prove  his  actual  presence  on 
the  land  for  five  days  continuously  next 
preceding  the  unlawful  entry;  nor  that  he 
shall  show  that  the  land  was  inclosed,  if 
it  was  occupied  in  the  same  manner  that 
owners  of  land  of  like  character  in  that 
neighborhood  commonly  occupied  and  used 
their  land;  nor  that  he  shall  show  that  the 
defendant  held  the  premises  by  force  or 
threats  of  force.  Giddings  v.  '76  Land  and 
Water  Co.,  83  Cal.  96;  23  Pac.  196.  The 
plaintiff  in  an  action  of  forcible  detainer 
may  prove  that  the  defendant  entered  at 
any  time  within  one  year  next  before  the 
commencement  of  the  action:  within  that 
period,  no  variation  from  the  date  alleged 
is  immaterial.  Amador  Gold  Mine  Limited 
V.  Amador  Gold  Mine,  114  Cal.  346;  48  Pac. 
80. 

Keeping  out  of  possession  person  entitled 
thereto  by  fear  of  personal  violence  after  peace- 
ful entry  as  giving  right  of  action.  See  note  Ann. 
Cas.   1912D,   875. 

CODE  COMMISSIONERS'  NOTE.  See  Stats. 
1866,  p.  768,  §§  2,  3;  and  Stats.  1863,  p.  652, 
§§1,2. 

1.  Constitutionality  of  section.  Subd.  2  of 
the  spction  held  to  be  constitutional,  in  Mecham 
V.  McKav,  37  Cal.  154. 

2.  Demand  of  possession  to  be  made.  The 
demand  and  refusal  of  po-ssession  required  by 
BUbd.  2  must  be  made  after  the  entry  of  the 
defendant.  Mecham  v.  McKay,  37  Cal.  154.  A 
demand  of  possession  of  the  party  detaining  the 
premises,  and  a  refusal  for  a  period  of  five 
days,  are  necessary  to  constitute  a  forcible  de- 
tainer, as  defined  in  subd.  2.  A  druuiiid  upon 
the  person  making  the  forcible  entry,  but  who 
does  not  detain  the  premises,  is  not  sufiicient. 
Brawley  v.  Risdon  Iron  Works,  38  Cal.  676; 
see  also  Barlow  v.  Burns,  40  Cal.  351,  cited  in 
note  to  §  1167,  post. 

3.  Generally.  In  Shelby  v.  Houston,  38  Cal. 
419,  the  court,  speakinR  of  the  Forcible  Entry 
and  Detainer  Act  of  1866,  say:  "The  question 
as  to  how  a  complaint  under  this  statute  ought 
to  be  framed  came  before  us  in  the  case  of 
Valencia  v.  Couch.  32  Cal.  342;  91  Am.  Dec. 
589.  We  there  held  that  the  statute  difined 
two  distinct  offenses:  First,  forcible  entry;  sec- 
ond,   forcible    detainer.     That    of    the    latter    it 
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gave  two  distinct  definitions— one  in  the  second  *i„^°'*^a,nd'\int   ^' house    on^'thTpremfses,    and 
Ind  the  other  in  the  third  ^^.^""^   t.^Yl'cS^o?  thil  mo?ed  ?nto    it.      Five    days   afterwards     an   agent 
substantially  to  subds.   1  and  2   "f   §  }  \°"  °l  ; , ' j  ^f   P    went   to   the  premises   and   told   M.   and   D. 
codel:    that  the  statute  also  Pjo^'''''^/^^'   '.^^^.'ja  that    he    had    come    there    to   take    possession    for 
on  the  part  of  the  defendant,  if  any  thore  should  */'»\'if_"^rc plied    that    it   would   be   very    foolish 
be,    should    be    considered    as    a    feature    of    earn  r.  y        f^  making    improvements 
offense,    and   a  ground   for  ^P^^'^l   •^^/P^^;^.' ^^  Vl'  on  them^  that  they  would  not   leave,   and  that  it 
that    therefore    there    were,    under    the    statute  °-'    ,"j Ta^e  a  pr.ttv  good  force  to  put   them  off; 
four    separate    causes    of    action,    or    grounds    ^^J  Th^t  thev  had  paidtheir  money  for  the  lots,   and 
relief:    First,   forcible  entry;    second     forcible  de            f^^^ '^^^^id    ^e    d— d    if    they    would    leave       To 
tainer,  as  defined  in  the  second  section   [subd.   1  ^'^^^fa^r     '-ent    of    P.,    M.    and    D.    used    substan- 
§1160];    third,    fo"'|;l% '^^■^fl'l^o'-i.  "fourth    ffaud  t^^^lv   the 'saine   language.      This   did   not    amount 
the  th  rd  section     subd.  2,  §  11601     fourtn,  iraua  J'"  '"  f„rrible  entry  or  unlawfu    detainer,   and  the 
as  an  adjunct   of  each;   and  that  Jhese   causes  of  t^^/^^J^'^'^",  "i°*//ffi°[em  to  authorize  P.  to  main- 
action    might    all    be    united    in    the    ^^i^-^^^^^j  tlinrctior  since  such   acts   amounted   mer-ly   to 
plaint,    but    must   be   separately   stated        but    ii  tjiin  a  t       ,                            ^     ^^^  ^^^^^  ejectment 
the    evidence    shows    a    cause    of    action    differ^  tas   the   proper  remedy.    Polack   v.   McGrath,   25 
ing    from    the    allegations    of    the    complaint     the  was   the   P^^P^^^         declaration    of    an    intention 
court  should  cause  the  complaint  to  be  amended.  ^^\^°_    possession     and    actually    doing    so,    do 
Shelby    V.    Houston.    33    Cal.    419:    Treat   v.   For-  *°    ^^^^^^.f "^^^"^eonstitute  such  force,   or  a  threat 
svth,  40  Cal.  484.      The  possession  of  defendant.  °f  ^ ^^^J^^^™  ^'""^er  a  detainer  forcible,   where 
under    an    unlawful    entry,    is    an   unlawful    hold-  "j^.^^^hVbeen    an   unlawful    entry,    unless    such 
iug.   in  the  absence   of   ''">:th;°?   ""^"^^fi^^.^'^s  avowal  is  made  L  answer  to  a  demand  for  pos- 
6uch   entry   to   give  him   a  right  of  possession   as  ^^°J^      ^^       ^^           rty     claiming    to    have     been 
against   plaintiff.    Treat  v    Forsyth     40   ^.al    484.  sessuHi     by     t'le     P       J^^.^^  ^^^^  ^^^         ^„d 
The  declaration  of  the  defendant  to  the  P  aintiff,  °^^;^°'   ^rtv  making  the  unlawful  entry,  showing 
that    he   will    not   leave   the   Premises   until    he     8  °*  'j^^gP^^oV,  hi^  part  to  maintain  the  possession 
put   off   by   force   or  by   law,   does   not    constitute  an  intent   on  nis  P  ^     ^^^       g^^ 
a    forcible    detainer.      The    mere    supposition    of  ^^  /oj^^^f^   8  ifig  Vte.  comiienting  on  this  case, 
a   person,    that    if   he    attempts   to    regain   i^ossev  note  ^  to   §  lloa,   am                      ^j^,^^^   detainer, 
Eion,    force    will    be    used    to    prevent    i       is    not  And    ps   to Jhat   const        ^     ^cDeimott.    23    Cal. 
enough   to    show   a    forcible   detainer,    but    an   at^  see      and  Dickinson  v     Maguire.   9   Cal.   46.   corn- 
tempt    must    be   made    to    regain   possession,    and  t^/'    ^"'\i^'i^„'^'^o?e    3    to    §1159.    ante;    and    see 
either   force,    or   threats   of   force     used    to    resis^         ^Iso    cases   of   Thompsonv'    Smith,    28    Cal.    527. 
l^ossfssfo^n"o7  a\t^°c^^Tnd,^^b/hti^rit  in^cfe             !^d  /{nson  .Brooks.  29  Cal.  214.  cited  in  note 
with  a  fence,  but  did  not  reside  on  it,  nor  have        4  to  §  1159,  ante. 

S1161  Unlawful  detainer  defined.  Notice  to  be  served,  when.  Un- 
lawful detainer,  when.  Obtaining  possession  of  premises  from  subtenant. 
Lease  to  terminate,  when.  A  tenant  of  real  property,  for  a  term  less  than 
life,  is  fjuilty  of  unlawful  detainer: 

l'  When  he  continues  in  possession,  in  person  or  by  subtenant,  of  the 
property  or  any  part  thereof,  after  the  expiration  of  the  term  for  which 
it  is  let  to  him.  without  the  permission  of  his  landlord,  or  the  successor  m 
estate  of  his  landlord,  if  any  there  be ;  but  in  case  of  a  tenancy  at  will  it 
must  first  be  terminated  by  notice,  as  prescribed  in  the  Civil  Code. 

2    When  he  continues  in  possession,  in  person  or  by  subtenant,  without 
the  permission  of  his  landlord,  or  the  successor  in  estate  of  his  landlord, 
if  any  there  be.  after  default  in  the  pajonent  of  rent,  pursuant  to  the  lease 
or  agreement  under  which  the  property  is  held,  and  three  days'  notice,  in 
writing,  requiring  its  payment  stating  the  amount  which  is  due,  or  posses- 
sion of' the  property,  shall  have  been  served  upon  him  and  if  there  is  a 
subtenant  in  actual  occupation  of  the  premises,  also  upon  such  subtenant. 
Such  notice  may  be  served  at  any  time  within  one  year  after  the  rent 
becomes  due.     In 'all  cases  of  tenancy  upon  agricultural  lands,  where  the 
tenant  has  held  over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  the  term  without  any  demand   of  possession   or 
notice  to  quit  by  the  landlord,  or  the  successor  in  estate  of  his  landlord, 
if  anv  there  be,  he  shall  be  deemed  to  be  holding  by  permission  of  the 
landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for  another  full  year 
and  shall  not  be  guilty  of  an  unlawful  detainer  during  said  year,  and  such 
holding  over  for  the  period  aforesaid  shall  be  taken  and  construed  as  a 
consent  on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by  subtenant,  after  a 
neglect  or  failure  to  perform  other  conditions  or  covenants  of  the  lease  or 
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agreement  under  which  the  property  is  held,  including  any  covenant  not 
to  assign  or  sublet,  than  the  one  for  the  payment  of  rent,  and  three  da3^s' 
notice,  in  writing,  requiring  the  performance  of  such  conditions  or  cove- 
nants, or  the  possession  of  the  property,  shall  have  been  served  upon  him, 
and  if  there  is  a  subtenant  in  actual  occupation  of  the  premises,  also,  upon 
such  subtenant.  "Within  three  days  after  the  service  of  the  notice,  the 
tenant,  or  any  subtenant  in  actual  occupation  of  the  premises,  or  any  mort- 
gagee of  the  term,  or  other  person  interested  in  its  continuance,  may  per- 
form the  conditions  or  covenants  of  the  lease  or  pay  the  stipulated  rent, 
as  the  case  may  be,  and  thereby  save  the  lease  from  forfeiture ;  provided, 
if  the  conditions  and  covenants  of  the  lease,  violated  by  the  lessee,  cannot 
afterward  be  performed,  then  no  notice,  as  last  prescribed  herein,  need 
be  given  to  said  lessee  or  his  subtenant,  demanding  the  performance  of  the 
violated  conditions  or  covenant  of  the  lease. 

A  tenant  may  take  proceedings,  similar  to  those  prescribed  in  this  chap- 
ter, to  obtain  possession  of  the  premises  let  to  a  subtenant,  in  case  of  his 
unlawful  detention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  subtenant  assigning  or  subletting  or  comm.itting  waste 
upon  the  demised  premises,  contrary  to  the  conditions  or  covenants  of  his 
lease,  thereby  terminates  the  lease,  and  the  landlord,  or  his  successor  in 
estate,  shall  upon  service  of  three  days'  notice  to  quit  upon  the  person  or 
persons  in  possession,  be  entitled  to  restitution  of  possession  of  such  de- 
mised premises  under  the  provisions  of  this  chapter. 


Legislation  §  1161.  1.  Eancted  March  11, 
1873;  based  on  Stats.  1863,  p.  652  (New  York 
Code,  §  1410).  When  enacted  in  1872,  §  1161, 
read:  "A  tenant  of  real  property,  for  a  term  less 
than  life,  is  guilty  of  an  unlawful  detainer:  1. 
Where  he  continues  in  possession  of  the  property, 
or  any  part  thereof,  after  the  expiration  of  his 
term,  without  the  permission  of  the  landlord;  but 
in  case  of  a  tenancy  at  will  or  sufferance,  it 
must  first  be  terminated  by  notice,  as  prescribed 
in  the  Civil  Code;  2.  Where  he  continues  in  pos- 
session, after  a  neglect  or  failure  to  perform  the 
conditions  or  covenants  of  the  lease  or  agree- 
ment under  which  the  property  is  held,  and  three 
days  notice,  in  v/riting,  requiring  the  performance 
of  such  conditions  or  covenants,  or  the  possession 
of  the  property,  shall  have  been  served  upon 
him;  3.  Where  he  continues  in  possession,  with- 
out such  permission,  after  default  in  the  payment 
of  rent  pursuant  to  the  agreement  under  which 
the  property  is  held,  and  three  days  notice,  in 
writing,  requiring  payment  of  the  rent  or  posses- 
sion of  the  property,  shall  have  been  served  upon 
him." 

3.  Amended  by  Code  Amdts.  1873-74,  p.  346, 
(1)  in  subd.  1,  (a)  inserting  "in  person,  or  by 
subtenants"  after  "possession,"  and  "for  which  it 
is  let  to  him"  after  "term,"  and  (b)  omitting 
"or  sufferance"  after  "the  will";  (2)  in  subd.  2, 
(a)  substituting  "in  person,  or  by  subtenants, 
without  the  permission  of  his  landlord,  after  de- 
fault in  the  payment  of  rent  pursuant  to  the 
lease  or  agreement  under  which  the  property  is 
held"  for  "after  a  neglect  or  failure  to  perform 
the  conditions  or  covenant  of  the  lease  or  agree- 
ment under  which  the  property  is  held,"  (b)  "its 
payment,  stating  the  amount  which  is  due,"  for 
"the  performance  of  such  conditions  or  cove- 
nants," (c)  adding,  at  end,  "and  if  there  be  a 
subtenant  in  actual  occupation  of  the  premises, 
also  upon  such  subtenant.  Such  notice  may  be 
served  at  any  time  within  one  year  after  the 
rent  becomes  due";  (3)  in  subd.  3,  (a)  sub- 
stituting "in  person,  or  by  subtenants  after  a 
neglect  or  failure  to  perform  other  conditions  or 
covenants  of  the  lease  or  agreement  under  which 
the  property  is  held,  than  the  one  for  the  pay- 
ment of  rent,"  for  "without  such  permission, 
after  default  in  the  payment  of  rent  pursuant  to 


the  agreement  under  which  the  property  is  held"; 

(b)  changing  "payment  of  rent"  to  "the  per- 
formance  of   such    conditions   or   covenants" ;    and 

(c)  adding,  at  end,  the  last  clause  of  the  present 
first  sentence  of  this  subdivision,  which  then  had 
the  word  "be"  instead  of  "is,"  and  also  adding, 
at  end  of  section,  a  new  paragraph,  reading  the 
same  as  the  second  sentence  of  subd.  3  and  the 
final  paragraph  of  the  present  section,  except 
that  it  did  not  contain  the  proviso,  nor  the  word 
"the"  before  "premises,"  and  had  the  words  "an 
undertenant"   instead  of   "a  subtenant." 

3.  Amended  by  Code  Amdts.  1875-76,  p.  101, 
(1)  in  subd.  1,  (a)  changing  "Where"  to  "When," 
and  (b)  omitting  "of"  before  "any  part";  (2) 
adding  a  new  sentence,  reading,  "In  all  cases  of 
tenancy  upon  agricultural  lands,  when  the  tenant 
has  held  over  and  retained  possession  for  more 
than  sixty  days  after  the  expiration  of  his  term 
without  any  demand  of  possession  or  notice  to 
quit  by  the  landlord,  he  shall  be  deemed  to  be 
holding  by  permission  of  the  landlord,  and  shall 
be  entitled  to  hold,  under  the  terms  of  the  lease, 
for  another  full  year,  and  shall  not  be  guilty  of 
an  unlawful  detainer  during  said  year,  and  such 
holding  over  for  the  period  aforesaid  shall  be 
taken  and  construed  as  a  consent  on  the  part 
of  the  tenant  to  hold  for  another  year";  (3) 
in  subd.  3,  (a)  changing  the  first  word  "Where" 
to  "When,"  and  (b)  in  last  sentence  adding 
"the"   before   "premises." 

4.  Amended  by  Code  Amdts.  1877-78,  p.  104 
(approved  April  1,  1878),  (1)  in  introductory 
paragraph,  omitting  "an"  before  "unlawful";  (2) 
in  subd.  1,  (a)  changing  "subtenants"  to  "sub- 
tenant," and  (b)  adding,  after  "landlord,"  the 
words  "or  the  successor  in  estate  of  his  landlord, 
if  any  there  be";  (3)  in  subd.  2,  (a)  changing 
"subtenants"  to  "subtenant,"  (b)  adding,  after 
"landlord,"  the  same  words  that  were  added  in 
subd.  1,  in  the  three  instances,  (c)  changing 
"when"  to  "where"  before  "the  tenant  has  held," 
and  "the"  to  "a"  before  "tenant  to  hold";  (3) 
in  subd.  3,  (a)  changing  "subtenants"  to  "sub- 
tenant," and  (b)  adding,  after  "property  is  held," 
the  words  "includinj;  any  covenant  not  to  assig^i 
or  sublet";  (4)  adding  subd.  4.  which  read  as  at 
present,  except  that  (a)  it  did  not  have  the 
words    "conditions    or"    before    "covenants,"    (b) 
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"terminates"  was  printed  "terminate,"  and  (c) 
"chapter"  was  printed  "act" ;  this  word  ending 
the  section.  At  the  same  session  of  the  legis- 
lature of  1877-78  (Code  Amdts.  1877-78,  p.  106), 
by  an  act  also  approved  April  1,  1878,  §  1161, 
as  amended  bv  Code  Amdts.  1875-76,  p.  101, 
was  amended,  (1)  in  subd.  1,  (a)  changing  "sub; 
tenants"  to  "subtenant,"  and  (b)  omitting  "the" 
before  "permission";  (2)  in  subd.  2,  changing 
"when"  to  "where"  after  "agricultural  land.s" ; 
(3)  in  subd.  3,  (a)  changing  "its"  to  "the" 
before  "continuance,"  and  (b)  adding  the  proviso, 
which  read  same  as  at  present,  except  "condi- 
tions or  covenant"  of  the  present  section  wiis 
then  printed  "covenant  or  conditions"  ;  this  amend- 
me-t   not  cint.TiniT  subd.  4. 

5.  By  Stats.  1901,  p.  186,  there  was  a  repeal 
of  the  two  amendments  of  1877-78,  and  a  sub- 
stitution of  a  new  §  1161;  unconstitutional.  See 
note  ante,  §  5. 

6.  By  Stats.  1905,  the  two  amendments  of 
1877—78,  supra,  were  repealed  and  a  new  §  1161 
substituted  therefor. 

Construction  of  constitution.  The  gen- 
eral term,  "actions  of  forcible  entry  and 
detainer,"  as  employed  in  the  old  consti- 
tution, included  actions  for  the  unlawful 
holding  over  by  tenants.  Brummagim  v. 
Spencer,  29  Cal.  661. 

Construction  of  section.  One  who  takes 
the  summary  remedy  for  the  removal  of 
a  tenant,  under  this  section,  must  bring 
himself  clearly  within  its  terms.  Opera 
House  etc.  Building  Ass'n  v.  Bert,  52  Cal. 
471.  A  summary  proceeding  against  a  ten- 
ant for  an  unlawful  detainer  is  not  a 
proper  case  for  a  counterclaim.  Kelly  v. 
Toague,  63  Cal.  68. 

Application  of  section.  The  executor  of 
a  deceased  person,  who  succeeds  to  the  pos- 
session of  leased  premises  held  by  the  de- 
ceased at  the  time  of  his  death,  but  makes 
default  in  the  payment  of  rent,  is  not 
within  the  provisions  of  this  section,  and 
a  summary  action  for  an  unlawful  de- 
tainer, as  defined  herein,  cannot  be  brought 
against  him.    Martel  v.  Meehan,  63  Cal.  47. 

Title  not  involved  in  action.  The  ques- 
tion of  title  is  not  involved  in  an  action 
of  unlawful  detainer,  and  the  lessee  cannot 
avoid  the  obligation  assumed  by  reason  of 
the  lease,  by  showing  that  the  lessor  did 
not  have  the  title  to  the  demised  premises. 
Knowles  v.  Murphy,  107  Cal.  107;  40  Pac. 
111. 

What  constitutes  unlawful  detainer. 
Where  a  tenant  fails  to  pay  rent  when 
it  falls  due,  and  for  three  days  after  a 
demand  therefor  and  for  possession  of  the 
premises  by  the  landlord,  he  is  guilty  of 
unlawful  detainer  (Roussel  v.  Kelly,  41 
Cal.  360) ;  and  also  where  he  assigns  his 
interest  in  a  lease  to  his  landlord,  but  re- 
tains possession  after  demand  in  writing 
to  surrender  it  (Kower  v.  Gluck,  33  Cal. 
401);  and  also  where  he  sublets  the  de- 
mised premises,  in  violation  of  a  covenant 
in  the  lease,  and  refuses  to  deliver  pos- 
session after  receiving  the  required  three 
days'  notice.  Bernero  v.  Allen,  6S  Cal.  .505; 
9  Pac.  429.  One  who  enters  peaceably  and 
in  good  faith,  under  a  claim  of  title,  is 
2  Fair. — 82 


not  liable  for  an  unlawful  detainer,  even 
if  he  resists  the  eutrj^  of  the  prior  pos- 
sessor.  Conro.y  v.  Duane,  45  Cal.  597. 

Notice  demanding  rent  or  possession. 
Three  days'  notice  to  a  delinquent  tenant 
to  pay  is  necessary  before  summary  pro- 
ceedings can  be  instituted  or  maintained 
against  him  to  recover  the  possession;  the 
demand  required  by  law  has  not  been  dis- 
pensed with  by  the  Civil  Code.  Mossi  v. 
Fairbanks,  19  Cal.  App.  355;  123  Pac.  1071. 
^Yhe^e  a  tenant  holds  over,  and  the  rent 
remains  unpaid  for  three  days  after  it  be- 
comes due,  a  demand  by  the  landlord  for 
payment  of  the  rent  and  delivery  of  pos- 
session, made  at  the  same  time,  is  suffi- 
cient to  enable  him  to  maintain  an  action 
for  unlawfully  holding  over.  Brummagim 
V.  Spencer,  29  Cal.  661.  It  is  not  neces- 
sary that  the  notice  or  demand,  either  to 
surrender  possession  or  to  pay  the  rent 
due,  specify  the  three  daj's:  demand  in 
writing  must  be  made,  the  amount  of  rent 
must  bo  stated,  and  the  payment  thereof 
required;  and  if  the  tenant,  after  such  de- 
mand, without  the  permission  of  his  land- 
lord, remains  in  possession  without  pay- 
ing his  rent  for  three  days,  he  has  had 
three  days'  notice  in  writing.  Berryman 
V.  Gibson,  7  Cal.  App.  679;  95  Pac.  761. 
A  notice  demanding  rent  is  not  insuffi- 
cient by  reason  of  calling  for  the  rent  of 
the  preceding  mouth,  without  denoting 
what  such  preceding  month  v/as,  where  a 
fuller  specification  of  the  facts  would  not 
have  given  the  defendant  a  clearer  concep- 
tion of  the  meaning  and  purpose  of  such 
notice.  Newman  v.  Bird,  60  Cal.  372.  In 
an  action,  under  this  section,  for  unlaw- 
ful detainer  by  a  lessee,  after  non-payment 
of  rent,  the  service  of  a  three  days'  no- 
tice to  make  such  payment  or  deliver  pos- 
session of  the  premises  is  a  condition 
precedent  to  the  right  to  commence  the 
proceeding;  and  it  is  necessary  to  aver  the 
service  of  such  notice  in  the  complaint, 
and  if  put  in  issue,  it  must  be  proved  by 
competent  evidence,  like  any  other  fact  in 
the  case.  Lacrabere  v.  Wise,  141  Cal.  554; 
75  Pac.  185.  The  three  days'  notice  pro- 
vided for  in  the  second  subdivision  of  this 
section  need  not  be  alleged  in  a  eomjilaint 
for  unlawful  detainer,  which  is  framed 
upon  the  theory  that  defendant  is  holding 
over,  without  the  consent  of  the  landlord, 
after  the  termination  of  his  term.  Bettens 
V.  Hoover,  12  Cal.  App.  313;  107  Pac.  329. 

Tender  of  rent.  A  mere  tender  of  rent 
does  not  ])ay  the  rent:  the  tender  must  be 
kept  good;  otherwise,  upon  the  tenant's 
failure  to  make  paj'ment  within  three  days 
after  being  served  with  the  written  notice 
authorized  by  this  section,  the  lessor  is 
entitled  to  recover  the  premises  and  the 
whole  rent  due.  Occidental  Real  Estate 
Co.  V.  Gantner,  7  Cal.  App.  727;  95  Pac. 
1042. 
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Forfeiture  of  lease.  To  work  a  forfeit- 
ure of  lease  for  non-payment  of  rent,  at 
common  law,  the  landlord  must  make  de- 
mand for  the  precise  sum  due,  on  the 
premises,  or  wherever  the  rent  is  payable. 
Gage  V.  Bates,  40  Cal.  384.  Where  a  land- 
lord sells  and  conveys  the  leased  premises 
and  assigns  the  lease,  the  grantee  must  in- 
form the  tenant  of  the  sale  before  demand- 
ing rent;  and  if  the  tenant  refuses  to  pay 
rent  to  the  grantee,  when  he  does  not 
know  of  the  sale,  the  refusal  is  not  a  for- 
feiture of  the  lease.  O'Connor  v.  Kelly,  41 
Cal.  432. 

Waiver  of  forfeiture.  The  receipt  of 
rent  by  the  lessor,  after  a  forfeiture  of 
the  term  by  the  lessee,  by  reason  of  a 
breach  of  a  covenant  in  a  lease,  is  a 
waiver  of  the  forfeiture,  unless  the  cove- 
nant violated  by  the  lessee  is  a  continuing 
covenant,  or  the  lessor  was  ignorant  that 
a  forfeiture  had  been  incurred.  McGlynn 
V.  Moore,  25  Cal.  384. 

Notice  not  rectuired  when.  Where  one 
has  entered  into  possession  without  any 
agreement  to  payment,  he  is  not  in  pos- 
session as  a  tenant  from  year  to  year,  nor 
entitled  to  notice  to  quit.  Joy  v.  McKay, 
70  Cal.  445;  11  Pac.  763.  One  who  has 
charge  of  a  ranch,  under  an  oral  agree- 
ment that  he  should  receive  a  certain  sum 
per  month  from  the  sales  of  the  products 
thereof  as  his  compensation,  and,  upon 
settlements  made,  turn  over  the  balance 
to  the  owner,  is  simply  a  laborer  or  hired 
man,  subject  to  be  discharged  at  any  time, 
and  an  action  to  recover  possession  of  the 
land  may  be  commenced  against  him,  with- 
out notice.  Todhunter  v.  Armstrong,  6  Cal. 
Unrep.  27;  53  Pac.  446.  A  three  days' 
notice  to  quit  is  not  a  prerequisite  to  an 
action  of  unlawful  detainer,  where  a  no- 
tice of  thirty  days,  to  quit  and  surrender 
possession,  has  been  given  pursuant  to  the 
terms  of  a  lease.  Buhman  v.  Nickels,  1 
Cal.  App.  266;  82  Pac.  85.  In  unlawful 
detainer,  or  ejectment,  where  the  defend- 
ant claims  ownership  under  a  contract,  and 
denies  the  plaintiff's  title  and  denies  his 
own  tenancy,  he  is  a  trespasser,  and  is 
not  entitled  to  notice  to  quit.  Abbott  v. 
Kellogg,  18  Cal.  App.  429;  123  Pac.  227. 
Where  an  action  of  unlawful  detainer  is 
based  upon  the  first  subdivision  of  this 
section,  and  the  tenancy  alleged  in  the 
complaint  is  a  tenancy  at  sufferance,  and 
not  at  will,  no  notice  to  quit  is  required. 
Lee  Chuck  v.  Quan  Wo  Chong,  91  Cal.  593; 
28  Pac.  45.  A  tenant  in  possession  under 
a  lease  for  a  fixed  term  is  a  tenant  for 
years,  and  is  in  duty  bound,  at  the  expira- 
tion of  his  term,  to  surrender  possession 
without  notice  of  any  kind.  Kuhn  v. 
Smith,  125  Cal.  615;  73  Am.  St.  Rep.  79; 
58  Pac.  204;  Earl  Or'hard  Co.  v.  Fava,  138 
Cal.  76;  70  Pac.  1073;  and  see  Perine  v. 
Teague,  66  Cal.  446;  6  Pac.  84.     Where  a 


lease  has  expired,  neither  a  three  days' 
notice  to  quit,  nor  a  thirty  daj's'  notice  of 
the  termination  of  the  lease,  is  required. 
Craig  V.  Gray,  1  Cal.  App.  598;  82  Pac.  699. 
Where  the  lease  expressly  stipulates  that 
in  case  of  the  sale  of  the  leased  premises 
the  lessee  shall  quit  and  surrender  the 
premises  upon  thirty  days'  written  notice, 
when  the  notice  stipulated  is  given  the 
defendant  cannot  prevent  the  lease  from 
lapsing,  and  no  further  notice  of  three 
days  is  required  to  sustain  an  action  for 
unlawful  detainer.  Buhman  v.  Nickels,  1 
Cal.  App.  266;  82  Pac.  85. 

Notice  to  tenant  at  will.  Upon  the  giv- 
ing of  three  days'  notice  to  a  tenant  to 
quit,  after  the  termination  of  his  tenancy, 
or  after  a  tenancy  at  will  has  been  termi- 
nated by  notice  as  prescribed  in  the  Civil 
Code,  the  landlord  or  owner  is  entitled  to 
maintain  an  action  in  unlawful  detainer. 
Abbott  V.  Kellogg,  18  Cal.  App.  429;  123 
Pac.  227.  To  maintain  an  action  of  un- 
lawful detainer  against  a  tenant  at  will 
for  holding  over,  it  is  incumbent  upon 
the  landlord  to  terminate  the  tenancy  by 
first  giving  thirty  days'  notice,  and,  at 
the  expiration  of  that  time,  to  make  de- 
mand for  the  possession  (King  v.  Con- 
nolly, 51  Cal.  181),  by  giving  three  days' 
notice,  in  writing,  to  surrender  possession; 
and  these  things  must  be  made  to  appear 
by  express  averments  in  the  complaint. 
Martin  v.  Splivalo,  56  Cal.  128.  One.  who 
enters  upon  land  by  permission  of  the 
owner,  under  a  void  parol  contract,  or 
under  a  void  lease,  or  pending  unexecuted 
negotiations  for  a  written  lease,  is  a  ten- 
ant at  will;  and  where  a  tenant  at  will  is 
lawfully  in  possession,  his  tenancy  can  be 
terminated  only  by  thirty  days'  notice. 
Carteri  v.  Eoberts,  140  Cal.  164;  73  Pac. 
818.  A  notice  to  a  tenant  at  will,  requir- 
ing him  to  surrender  the  premises,  and 
describing  the  premises  demanded  with 
sufficient  certainty,  so  that  the  tenant  is 
not  misled  thereby,  although  inexact  in 
the  description,  is  sufificient.  King  v.  Con- 
nolly, 44  Cal.  236.  The  death  of  the  land- 
lord terminates  a  tenancy  at  sufferance  or 
at  will,  and  thereafter  the  possession  of 
the  tenant  is  wrongful  as  against  the  heirs 
of  the  landlord,  who  become  vested  with 
a  right  of  entry,  and  may  maintain  eject- 
ment, without  previously  serving  a  notice 
to  quit,  or  demanding  possession  of  the 
tenant.  Joy  v.  McKav,  70  Cal.  445;  11  5ac. 
7G3. 

No  tenancy  at  will  when.  A  tenant 
who,  under  a  written  lease,  enters  and 
continues  in  possession  of  the  demised 
jireraises  until  the  expiration  of  the  term, 
does  not  thereafter  become  a  tenant  at 
will  by  refusing  to  surrender  the  posses- 
sion, and  by  holding  over  without  the  con- 
sent of  the  lessor.  Perine  v.  Teague,  66 
Cal.    446;    6    Pac.    84.     A    tenant   who    re- 
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mains  in  possession,  without  the  consent 
of  his  lessor,  after  the  expiration  of  his 
lease  docs  not  thereby  become  a  tenant  at 
will,  and  need  not  be  served  with  three 
days'  notice  before  he  may  be  ejected. 
Kuhn  V.  Smith,  125  Cal.  615;  73  Am.  St. 
Kep.  79;  58  Pac.  204;  and  see  Ferine  v. 
Teague,  06  Cal.  446;  6  Pac.  84. 

Action  against  tenant  at  will.  The  en- 
try auil  holding  of  an  intending  purchaser 
under  a  void  verbal  contract  for  the  sale 
of  premises,  with  an  agent  of  the  vendor, 
who  has  no  written  authority  to  make  the 
contract,  constitutes  the  possessor  a  ten- 
ant at  will  of  the  owner,  who  may  main- 
tain against  him  an  action  of  unlawful 
detainer,  after  proper  notice  given.  Hall 
V.  Wallace,  88  Cal.  434;  26  Pac.  360. 

Breach  of  covenant  of  lease.  A  cove- 
nant against  the  assignment  of  a  lease  is 
not  broken,  where  one  of  two  joint  lessees 
assigns  his  interest  to  the  other:  the  pro- 
hibition is  to  be  construed  as  applying 
solely  to  an  assignment  of  the  lease  by  the 
two  lessees  jointly  to  a  stranger  without 
the  consent  of  the  lessor.  Spangler  v. 
Spangler,  11  Cal.  App.  321;  104  Pac.  995. 

Notice  and  demand  requiring  perform- 
ance of  covenant  or  possession.  Summary 
proceedings  will  lie,  upon  breach  of  any 
covenant  or  condition  of  a  lease  and  a  de- 
mand of  possession,  but  the  three  days' 
notice  prescribed  by  this  section  must  be 
given.  Silva  v.  Campbell,  84  Cal.  420;  24 
Pac.  316.  Where  a  tenant  violates  one  of 
the  covenants  of  a  lease,  other  than  the 
failure  to  pay  rent,  the  landlord  must 
serve  on  him  a  three  days'  notice  in  writ- 
ing to  perform  the  covenant  or  deliver  pos- 
session of  the  property,  before  he  can 
commence  an  action  under  this  section:  a 
notice  to  deliver  possession  is  not  sufS- 
cient.  Opera  House  etc.  Building  Ass'n  v. 
Bert,  52  Cal.  471. 

No  notice  where  covenant  cannot  be  per- 
formed. The  notice  provided  for  in  this 
section,  before  a  lessor  commences  an  ac- 
tion of  unlawful  detainer  requiring  the 
performance  of  the  conditions  and  cove- 
nants of  the  lease,  other  than  for  the 
payment  of  rent,  has  no  application  to  con- 
ditions or  covenants  that  cannot  be  per- 
formed after  the  notice,  and  such  notice 
is  not  required  after  broach  of  a  covenant 
not  to  su"blet  without  the  consent  of  the 
lessor,  in  order  to  support  a  cause  of  ac- 
tion for  forfeiture  of  the  lease.  Harloe  v. 
Lambie,  132  Cal.  133;  64  Pac.  8S.  Wheje 
a  tenant  of  leased  premises  remains  in  pos- 
session after  the  breach,  on  his  part,  of 
a  covenant  contained  in  the  lease,  which 
cannot  subsequently  be  performed,  an  ac- 
tion may  be  brought  against  him  for  an 
unlawful  detainer,  without  notice  to  per- 
form the  covenant.  Kelly  y.  Teague,  63 
Cal.  68.  The  proviso  of  this  section,  that 
Jiotice  need  not  be  given,  where  the  cove- 


nants and  conditions  of  the  lease  are  im- 
possible of  performance,  has  no  applica- 
tion where  the  lease  has  been  terminated 
and  no  longer  exists.  Martin  v.  ^?plivalo, 
56  Cal.  128.  Under  this  section,  a  demand 
for  possession  is  required  in  all  cases,  as 
against  a  tenant  of  real  property  continu- 
ing in  possession  after  a  forfeiture  of  the 
lease  for  breach  of  any  of  the  covenants 
therein,  before  an  action  of  unlawful  de- 
tainer can  be  sustained;  but  where  the 
broken  covenant  is  not  capable  of  perform- 
ance, the  alternative  form  of  notice  to  the 
tenant  to  perform  the  covenant  or  surren- 
der possession  is  not  required,  but  there 
must  be  a  written  demand  to  surrender  the 
possession  within  three  days,  in  such  case, 
as  a  condition  precedent  to  an  action  for 
unlawful  detainer.  Schnittger  v.  Kose,  139 
Cal.  656;  73  Pac.  449. 

Notice  where  right  of  re-entry  exists. 
Where  a  right  of  re-entry  is  reserved  in  a 
lease,  and  such  right  has  accrued,  three 
days'  notice  must  be  given,  before  a  sum- 
mary proceeding  can  be  instituted  against 
the  tenant  for  an  unlawful  detainer. 
Smith  V.  Hill,  63  Cal.  51. 

Notice  by  tenant  of  renewal  of  lease. 
Where  the  contract  between  the  parties  is 
for  a  renewal  as  distinguished  from  an 
extension  of  the  lease,  it  is  incumbent  on 
the  lessee,  desiring  to  exercise  his  option 
for  a  renewal,  to  give  notice  of  his  election 
before  the  expiration  of  the  original  term. 
Shamp  v.  White,  106  Cal.  220;  39  Pac.  537.  C. 

"V^Tio  may  sign  notice.  In  an  action  of  - 
unlawful  detainer,  a  notice  to  a  tenant  to 
quit,  which  purports  to  come  from  the 
landlord,  and  is  signed  in  his  name  by  an j/ 
attorney,  who  had  authority  to  sign  it,  is 
valid.  Felton  v.  Millard,  s'l  Cal.  540;  21 
Pac.  533. 

Agricultural  lands,  presumption  that 
lease  of,  continues.  The  second  subdi- 
vision of  this  section  creates  a  presump- 
tion of  law  merely,  from  the  continued 
occupation  by  a  tenant  of  agricultural 
lands  for  more  than  sixty  days  after  the 
term,  as  to  the  continuance  of  the  lease 
upon  the  same  terms  as  the  lease  of  the 
previous  year;  and  it  is  permissible  for 
either  of  the  parties  to  rebut  the  legal  im- 
plication arising  thereunder  from  such  con- 
tinued occupation.  Ambrose  v.  Hvde,  145 
Cal.  555;  79  Pac.  64. 

Construction  of  lease.  In  construing  the 
phrase,  "expiration  of  the  term."  used  in 
a  particular  lease,  the  sense  in  which  the 
words  were  used  by  the  parties  must  be 
determined  by  a  consideration  of  the  in- 
strument as  a  whole.  Pringle  v.  Wilson, 
156  Cal.  313;  24  L.  R.  A.  (N.  S.)  1090;  104 
Pac.  316. 

Finding  regarding  lease.  In  an  action 
of  \inlawful  detainer,  a  finding  that  the 
defendant  signed  the  lease,  without  a  find- 
ing that  it   v/as  delivered,   is  insuflficient: 
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the  relation  of  landlord  and  tenant  cannot 
be  created  by  the  mere  signing  of  a  lease 
without  delivery.  Davidson  v.  Ellmalver, 
84  Cal.  21;  23  Pac.  1026. 

Right  of  action  by  landlord  against  ten- 
ant. An  action  for  unlawfully  holding 
over  cannot  be  maintained,  unless  the  re- 
lation of  landlord  and  tenant  exists  be- 
tween the  plaintiff  and  defendant  at  the 
time  of  making  demand  for  possession  by 
the  plaintiff.  Steinback  v.  Krone,  36  Cal. 
303.  The  fact  that  a  lease  of  land  for  a 
term  of  years  is  for  a  share  of  the  produce 
of  the  land,  does  not  preclude  the  rela- 
tionship of  landlord  and  tenant  in  respect 
to  the  land;  and  the  owner  of  such  land 
may  maintain  an  action  of  unlawful  de- 
tainer for  the  recovery  of  the  premises, 
upon  breach  of  the  conditions  of  the  lease. 
Jones  V.  Durrer,  96  Cal.  95;  30  Pac.  1027. 
The  right  to  remove  a  tenant,  under  the 
statute  concerning  forcible  entries  and  un- 
lawful detainers,  is  given  to  the  conven- 
tional landlord  alone,  and  not  to  his  suc- 
cessor in  the  estate.  Reay  v.  Cotter,  29 
Cal.  168.  The  landlord  cannot  sue  in  his 
own  name,  in  an  action  of  forcible  entry 
and  unlawful  detainer,  for  an  unlawful 
entry  upon  the  possession  of  his  tenant. 
Treat  v.  Stuart,  5  Cal.  113.  Where  a  con- 
tract to  purchase  is  executed  contempora- 
neously with  a  lease,  the  refusal  of  the 
tenant  to  perform  the  contract  at  the  ex- 
piration of  the  lease  puts  an  end  to  the 
contract,  at  the  option  of  the  lessor,  and 
leaves  him  at  liberty  to  pursue  his  remedy 
as  a  landlord.  Norton  v.  Sturla,  83  Cal. 
559;  23  Pac.  527.  Where  a  tenant,  upon 
the  expiration  of  the  lease,  delivers  pos- 
session of  the  premises  to  the  landlord, 
and  afterwards  re-enters  without  the  con- 
sent of  the  landlord,  such  re-entry  does 
not  restore  the  relation  of  landlord  and 
tenant,  and  the  landlord  cannot  maintain 
an  action  of  forcible  entry  and  detainer. 
Walls  V.  Preston,  28  Cal.  224.  Where  an 
unlawful  entry  is  made  upon  the  posses- 
sion of  the  owner,  but  when  he  demands 
a  surrender  the  right  to  the  possession  has 
passed  from  him  to  his  tenant,  to  whom 
he  has  made  a  lease,  the  landlord  cannot 
maintain  an  action  of  unlawful  detainer. 
Polack  V.  Shafer,  46  Cal.  270.  Where  a 
landlord  is  entitled  to  bring  an  action  of 
forcible  entry  and  detainer  against  a  ten- 
ant at  sufferance,  he  may,  after  giving 
the  requisite  notice  to  quit,  instead  of  pro- 
ceeding under  that  form  of  action,  main- 
tain an  action  of  ejectment.  McCarthy  v. 
Yale,  39  Cal.  585.  A  landlord,  who  has 
leased  premises  for  a  fixed  term,  has  a 
right  to  re-enter  upon  the  expiration  of 
the  term,  and  to  mai'ntain  an  action  for 
possession,  without  previous  notice  to  quit, 
or  demand  for  possession  after  the  expira- 
tion of  the  term.  McKissick  v.  Ashby,  93 
Cal.  422;  33  Pac.  729.     Where  a  lease  has 


expired,  the  landlord  may  make  a  new 
lease  to  a  third  person,  and  maintain  un- 
lawful detainer  against  the  old  tenant 
holding  over.  Vatuone  v.  Cannobio,  4  Cal. 
App.  422;  88  Pac.  374. 

Rights  of  successor  of  landlord.  While 
engaged  in  the  administration  of  the  es- 
tate of  a  deceased  person,  the  executors 
are  to  be  regarded  as  the  successors  in 
estate  of  the  landlord,  for  the  purpose  of 
giving  the  notice  authorized  by  this  sec- 
tion, and  enforcing  against  the  tenant, 
who  is  guilty  of  an  unlawful  detainer,  the 
remedies  authorized  by  the  code.  Knowles 
V.  Murphy,  107  Cal.  107;  40  Pac.  111. 
"The  successor  in  estate  of  his  landlord" 
can  maintain  an  action  of  unlawful  de- 
tainer for  non-payment  of  rent.  Plummer 
V.  Agoure,  20  Cal.  App.  319;  128  Pac.  1014. 

Right  of  action  by  tenant  against  sub- 
tenant. Where,  while  real  property  is 
occupied  by  a  tenant  from  month  to 
month,  the  owner  makes  a  lease  in  prae- 
senti  to  a  third  person  for  five  years,  such 
third  party  may,  without  entering  into 
liossession,  and  without  attornment  to  him, 
change  the  terms  of  the  tenancy  from 
month  to  month,  and,  upon  non-payment 
of  increased  rent,  may  maintain  an  action 
of  unlawful  detainer.  McDonald  v.  Han- 
Ion,  79  Cal.  442;  21  Pac.  861. 

Rights  of  sublessee.  Where  a  lease  con- 
tains no  inhibitions  against  a  sublease,  the 
lessee  cannot,  by  merely  surrendering  his 
term  to  the  lessor,  destroy  or  affect  the 
rights  of  the  sublessee.  Buttner  v.  Kasser, 
19  Cal.  App.  755;  127  Pac.  811. 

Landlord's  protection  against  sublessee. 
The  landlord  may  protect  himself  against 
a  sublessee,  either  by  making  it  a  condi- 
tion of  accepting  a  surrender  of  the  lease, 
that  he  must  procure  the  surrender  of  any 
sublease,  or  by  taking  from  the  tenant  all 
of  his  rights  against  the  sublessee  in  pos- 
session. Buttner  v.  Kasser,  19  Cal.  App. 
755;  127  Pac.  811. 

Time  of  commencing  action.  Upon  the 
expiration  of  three  days  from  the  notice 
given  in  conformity  with  this  section,  the 
plaintiff  may  maintain  an  action  for  un- 
lawful detainer.  Diggs  v.  Porteus,  5  Cal. 
Unrep.  753;  33  Pac.  447.  In  an  action  of 
unlawful  detainer  against  a  tenant  for 
holding  over,  the  mere  fact  that  the  de- 
fendant has  been  in  the  quiet  and  peace- 
able possession  of  the  premises  for  one 
year  before  the  commencement  of  the  suit 
does  not  defeat  the  action.  Johnson  v. 
Chely,  43  Cal.  299. 

No  action  aTainst  stranger.  The  remedy 
of  unlawful  detainer  cannot  be  maintaineil 
against  one  who  does  not  hold  either  under 
the  landlord  or  his  tenant.  Wilson  v.  Car- 
son, 14  Cal.  App.  570;  112  Pac.  735. 

What  is  unlawful  detainer.  See  note  120  Am. 
St.  Rep.  32. 

Notice  to  quit.    See  note  120  Am.  St.  Rep.  43. 
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Holding  over  after  forfeiture  of  lease  as  un- 
lawful detainer.    See  note  120   Am.  St.  Rep.  50. 

Notice  and  demand  for  possession  before  action 
for  unlawful  detainer  or  forcible  entry.  See  note 
121    Am.   St.   Hep.  402. 

Necessity  for  notice  to  quit  before  landlord 
can  bring  forcible  entry  and  detainer  against 
tenant  whose  lease  has  expired.  See  note  8  Ann. 
Cas.  731. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1863, 
p.  652  ;  N.  Y.  Code  Civ.  Proc,  §  1410. 

1.  What  constitutes  unlawful  detainer.  "The 
question  as  to  what  constitutes  an  unlawful  en- 
try, within  the  meaning  of  this  statute,  has 
been  repeatedly  before  this  court,  and  it  has 
been  uniformly  declared  to  be  a  peaceable  entry, 
made  in  bad  faith,  that  is  to  say,  witliout  any 
bona  fide  claim  or  color  of  a  legal  right  to  enter, 
and  not  a  peaceable  entry,  made  in  good  faith, 
although  wrongfully,  that  is  to  say,  in  the  belief 
that  there  is  a  legal  right  to  enter.  Dickinson 
V.  Maguire,  9  Cal.  48;  Janson  v.  Brooks,  29 
Cal.  214;  and  Buckman  v.  Whitney,  cited  in 
29  Cal.  220;  Thompson  v.  Smith,  28  Cal.  532. 
In  view  of  this  construction,  we  further  held, 
in  the  case  last  cited,  that  a  defendant,  in  an 
action  for  an  unlawful  entry,  might  produce 
evidence  of  title,  not  for  the  purpose  of  estab- 
lishing or  trying  title,  but  for  the  purpose  of 
showing  that  his  entry,  if  wrongful,  was  not 
made  with  a  wrongful  intent,  but  in  good  faith, 
and  in  the  belief  that  he  had  a  legal  right  to 
enter."     Shelby  v.  Houston,  38  Cal.  422. 

2.  Refusal  to  deliver  possession  in  unlawful 
detainer.  A  refusal  to  permit  plaintiff  to  cut 
through  a  brick  wall  of  a  room,  the  possession 
of  which  is  in  dispute,  is  not  proof  of  a  refusal 
of  possession  of  the  room,  if  the  refusal  was  for 
the  purpose  of  preventing  injury  to  the  walls. 
Mecham  v.  McKay,  37  Cal.  154. 

3.  Parties  to  action  for  unlawful  detainer. 
Landlord  and  tenant.  If  the  landlord  sells  the 
leased  property,  and  assigns  to  the  purchaser 
the  lease,  and  the  tenant  does  not  attorn  to 
the  purchaser,  or  recognize  him  as  landlord,  the 
purchaser  cannot  maintain  an  action  for  unlawful 
detainer  for  the  recovery  of  the  premises  from 
the  tenant.  The  right  to  remove  a  tenant  by  an 
action  of  unlawful  detainer  is  given  to  the  con- 
ventional landlord  alone,  and  not  to  his  successor 
in  the  estate.  Reay  v.  Cotter,  29  Cal.  168;  Owen 
▼.  Dotv.  27  Cal.  502.  When  a  technical  relation 
of  landlord  and  tenant  has  been  created  by 
lease,  it  is  not  dissolved  by  the  execution  of  an 
assignment  of  the  lease  to  the  landlord,  and  re- 
lease and  cancellation  of  the  lease.  A  surrender 
in  fact  of  the  demised  premises  is  essential  to 
terminate  that  relation.  A  possession,  by  the 
tenants,  after  the  execution  of  the  papers  men- 
tioned, of  the  demised  premises,  renders  them 
liable  to  be  proceeded  against  under  the  act 
concerning  forcible  entries  and  unlawful  detain- 
ers. Kower  v.  Gluck,  33  Cal.  401.  A  tenant 
who  submits  to  being  wrongfully  turned  out  of 
possession  under  a  writ  which  did  not  run 
against  him,  and  then  attorns  to  the  plaintiff  in 
the  writ,  cannot  prevent  his  first  landlord  from 
recovering  possession  against  him  for  non-pay- 
ment of  rent.  Calderwood  v.  Pyser,  31  Cal.  333. 
The  production  of  a  lease  in  evidence  will  not, 
of  itself,  prove  the  relation  of  landlord  and 
tenant  to  have  existed  between  the  lessor  and 
lessee;  but  the  entry  of  the  lessee  under  the 
lease,  or  a  holding  by  him  referable  to  the  lease, 
must  also  be  proven.  Caldwell  v.  Center,  30  Cal. 
539;  89  Am.  Dec.  131.  An  action  for  an  unlaw- 
ful detainer  by  holding  over,  cannot  be  main- 
tained, unless  the  relation  of  landlord  and  tenant 
is  shown  to  exist  between  the  plaintiff  and  the 
defendant  at  the  time  when  the  plaintiff  made 
the  demand  for  possession.  Steinback  v.  Krone, 
36  Cal.  303. 

4.  Termination  of  tenancy  by  eviction  of  ten- 
ant. Tenancy  is  terminated  by  eviction  of  the 
tenant,  and  a  subsequent  taking  and  holding  by 
a  tenant  under  a  lease  from  the  evictor  is  not  in 
Bubordination  to  the  title  of  the  original  lessor, 
and  defendant  may  show  the  eviction,  etc.,  as  a 
good  defense  to  an  action  for  unlawfully  holding 
over.     Steinback  v.  Krone,  36  Cal.  303. 


5.  Possession  of  tenant  is  possession  of  land- 
lord. A  goes  into  possession  undor  a  lease  from, 
and  as  a  tenant  of,  B.  A  judgment  of  eviction 
is  then  recovered  against  A  by  C,  after  which  A 
attorns  to  and  pays  rent  to  C.  From  this  time 
the  possession  of  A  becomes  the  possession  of  C. 
Mecham  v.  McKay,  37  Cal.  154. 

6.  Notice  to  tenant  at  sufferance.  A  tenant 
holding  over  after  expiration  of  term  of  lease 
becomes  a  tenant  at  sufferance.  Independently 
of  the  statute,  a  tenant  at  sufferance  is  not  enti- 
tled to  notice  to  leave.  .Tackson  v.  Parkhuist, 
5  .Tohns.  128;  Jackson  v.  McLeod,  12  Johns.  182. 
The  statute  of  1861,  p.  514,  has  not  changed  this 
rule,  the  remedies  therein  provided  being  cumu- 
lative.    Hauxhurst  v.  Lobree,  38  Cal.  563. 

7.  Forfeiture  of  lease  for  non-payment  of  rent. 
To  work  a  forfeiture  of  lease  for  non-payment 
of  rent,  the  landlord  mugt  have  made  a  demand 
for  the  precise  sum  due  on  the  premises,  or 
wherever  the  rent  was  payable,  on  the  day  it 
became  due,  and  at  a  reasonable  time  before 
sunset.  Taylor's  Landlord  and  Tenant,  §  493, 
and  authorities  there  cited;  Chipman  v.  Emeric,  . 
3  Cal.  273  ;  Gaskill  v.  Trainer,  3  Cal.  334.  The 
statute  concerning  unlawful  holding  over  of  lands, 
etc.,  has  changed  the  rule  as  to  the  time  in  which 
the  demand  may  be  made.  In  other  respects  the 
law  remains  as  before,  and  the  same  strictness  in 
making  Ije  demand  is  necessary.  Gage  v.  Bates, 
40Cal.  3h4. 

8.  Evidence  of  constructive  possession.  Evi- 
dence of  permission  of  lessor  to  lessee  to  extend 
his  possession  beyond  the  limits  of  the  leased 
property,  is  not  admissible  to  show  constructive 
possession  of  the  exterior  limits  in  the  lessor. 
In  order  to  show  constructive  possession  in  the 
lessor,  it  must  appear  that  the  lessee  entered 
by  virtue  of  such  license.  Mason  v.  Wolff,  40 
Cal.  246. 

9.  Notice  to  tenant  to  leave.  Under  the  first 
Forcible  Entry  and  Detainer  Act,  it  was  held, 
that  where,  by  the  terms  of  an  award  which  was 
decisive  between  a  landlord  and  his  tenant,  the 
latter  was  to  leave  the  premises  on  the  9th,  the 
plaintiff  had  no  right  to  give  notice  to  quit  until 
the  10th.  After  which,  under  the  statute,  the 
defendant  had  six  days  to  remove ;  hence,  an 
action  commenced  on  the  10th  was  premature. 
Ray  V.  Armstrong,  4  Cal.  208.  And  in  an  action 
by  a  landlord  against  his  tenant,  it  was  held, 
that,  under  the  thirteenth  section  of  the  Forcible 
Entry  and  Detainer  Act,  where  the  evidence 
showed  a  tenancy  from  year  to  year,  plaintiff 
must  show  that  he  has  terminated  the  tenancy 
by  notice  to  quit;  and  if  the  tenant  be  permitted 
to  hold  over  without  notice  to  quit,  a  new  term 
is  created,  and  he  cannot  be  legally  dispossessed. 
Sullivan  v.  Cary,  17  Cal.  80.  If"  the  notice  to 
quit,  in  order  to  enable  the  landlord  to  determine 
the  tenancy,  is  served  on  the  original  lessee,  tTiat 
notice  binds  the  under-tenants  who  acquire  pos- 
session after  its  service,  and  those  who  lease 
from  the  tenant,  after  the  landlord  has  served 
on  him  notice  to  quit,  are  liable  to  the  landlord 
for  double  the  monthly  value  of  the  premises. 
Schilling  v.  Holmes,  23  Cal.  227. 

10.  Where  no  notice  need  be  given  tenant. 
Under  the  former  statute  it  has  been  held,  that, 
where  the  defendant  held  as  tenant  under  J.  S., 
in  his  lifetime,  under  whom,  as  heir  at  law, 
the  plaintiff  claimed  as  landlord,  but  the  defend- 
ant refused  to  recognize  him  as  such,  this  refusal 
terminated  the  tenancy,  and  overweighed  the  pre- 
sumption of  a  contract  between  them.  Sampson 
V.  Schaeffcr,  3  Cal.  196.  And  in  an  action  for 
unlawfully  holding  over  after  the  expiration  of 
the  tenant's  term,  throe  days'  notice  onlv  is 
required.  Garbrell  v.  Fitch,  6  Cal.  189.  Where 
defendant  answers,  denying,  among  other  things, 
plaintiff's  title,  and  his  own  relation  of  tenant, 
plaintiff  is  entitled  to  recover;  the  denial  of 
title  and  the  relation  of  tenant  made  defendant 
a  trespasser,  not  entitled  to  notice  to  quit;  no 
special  demand  for  payment  of  rent  was  neces- 
sary to  work  a  forfeiture;  defendant  could  not 
deny  title,  and  yet  claim  the  benefit  of  holding 
in  subordination  to  it.     Smith  v.  Shaw,  16  Cal.  88. 

11.  Landlord  may  demand  rem  and  possession 
at  same  time.     If  a  tenant  holds  over  after  rent 
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has    become    due,    and    remains    unpaid    for    the  magim    v.    Spencer,    29    Cal.    661.      A    waiver    of 

space    of    three    davs,    the    landlord    may    demand  demand   will    not   be    implied   for    the   purpose    of 

the   payment    of   rent    and   delivery    of   possession  making    a   forfeiture;    for,    from   its   very    nature, 

at   the  same   time,   and   on  refusal   of  tenant,   can  a    forfeiture    cannot    take   place    by    consent,    and 

ma-intain    an    action    for    unlawful    holding    over.  is    not    favored    by    the   rules    of   law.     Gaskill   v. 

It    is    not    necessary    to    demand    rent    and    wait  Trainer,  3  Cal.  334. 
three   days   and   then   demand   possession.     Brum- 

§  1162.  Service  of  notice.  The  notices  required  by  the  preceding  sec- 
tion may  be  served,  either : 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from  his  usual  place 
of  business,  by  leaving  a  copy  with  some  person  of  suitable  age  and  dis- 
cretion at  either  place,  and  sending  a  copy  through  the  mail  addressed  to 
the  tenant  at  his  place  of  residence ;  or, 

3.  If  such  place  of  residence  and  business  cannot  be  ascertained,  or  a 
person  of  suitable  age  or  discretion  there  cannot  be  found,  then  by  affix- 
ing a  copy  in  a  conspicuous  place  on  the  property,  and  also  delivering  a 
copy  to  a  person  there  residing,  if  such  person  can  be  found ;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant  at  the  place  where 
the  property  is  situated.  Service  upon  a  subtenant  may  be  made  in  the 
same  manner. 


binds  the  subtenants  who  acquire  posses- 
sion from  the  tenant  after  its  service. 
Schilling  v.  Holmes,  23  Cal.  227. 

Allegation  of  service  in  complaint.  It  is 
sufficient  to  allege  that  notice  was  served, 
without  specifying  how,  in  a  complaint  in 
unlawful  detainer  against  a  tenant  for 
holding  over  without  the  landlord's  permis- 
sion after  default  in  the  payment  of  rent 
and  three  days'  notice  in  writing  requiring 
its  payment.  Cowell  v.  Linforth,  10  Cal. 
App.  3;  100  Pac.  1071. 


Legislation  §  1162.  1.  Enacted  March  11, 
1S72. 

2.  Amended  by  Code  Amdts.  1S73-74,  p.  347, 
(1)  in  subd.  1,  substituting  "tenant"  for  "de- 
fendant"; (2)  in  subd.  1,  inserting,  at  end,  "and 
sending  a  copy  through  the  mail  addressed  to 
the  tenant  at  "his  place  of  residence";  and  (3) 
in  subd.  3,  inserting,  at  end,  "and  also  sending 
a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  property  is  situated. 
Service  upon  a  subtenant  may  be  made  in  the 
same  manner." 

Notice  binding  on  subtenants.  Where 
the  notice  to  quit,  in  order  to  enable  the 
landlord  to  determine  the  tenancy,  is 
served  on  the  original  lessee,  that   notice 

§  1163.     Jurisdiction    of    superior    courts.     The    superior    court    of    the 

county  in  which  the  property,  or  some  part  of  it,  is  situated,  shall  have 

jurisdiction   of  proceedings   under   this   chapter;   provided,   that   justices' 

courts,  within  their  respective  townships  or  cities,  or  cities  and  counties, 

shall  have   concurrent  jurisdiction  with  the   superior   courts  in  cases   of 

forcible  entry  and  detainer,  when  the  rental  value  does  not  exceed  tAventy- 

five  dollars  per  month  and  when  the  whole  amount  of  damages  claimed 

does  not  exceed  two  hundred  dollars. 

of  damages  claimed  does  not  exceed  two 
hundred  dollars,"  is  to  be  construed  as  giv- 
ing justices'  courts  concurrent  jurisdiction 
in  eases  of  unlawful  detainer.  Ivory  v. 
Brown,  137  Cal.  603;  70  Pac.  657. 

Jurisdiction  of  justices'  courts.  A  jus- 
tices' court  has  no  jurisdiction  of  an  ac- 
tion for  unlawful  detainer,  though  the  rent 
is  only  ten  dollars  a  month,  where  the 
whole  amount  of  rent  alleged  to  be  due 
and  unpaid  aggregates  one  hundred  and 
twenty  dollars,  and  the  complainant  prays 
that  such  sum  be  trebled  as  damages  for 
the  unlawful  detention.  Hoban  v.  Eyan, 
130  Cal.  96;  62  Pac.  296. 

Concurrent  jurisdiction.  A  thirty  days' 
notice  to  a  tenant  from  month  to  month, 


of     justice's     court. 


Concurrent     jurisdiction 
Ante,  §  113,  subd.  1. 

Legislation  8  1163.  1.  Enacted  March  IT, 
1873  (based  on  Stats.  1866,  p.  768,  §  4),  and 
then  read:  "The  county  court  of  the  county  in 
which  the  property,  or  some  part  of  it,  is  situ- 
ated, has  jurisdiction  of  proceedings  under  this 
chapter." 

2.  Amended  by  Code  Amdts.  18S0.  p.  8. 

3.  Repeal  by  Stats.  1901,  p.  187;  uncon- 
stitntional.     See  note  ante,  §  5. 

Construction  of  code  sections.  The  first 
subdivision  of  §  113,  ante,  conferring  upon 
justices'  courts  concurrent  jurisdiction  with 
the  superior  court  "in  actions  of  forcible 
entry  and  detainer,  where  the  rental  value 
of  the  property  entered  upon  or  unlaw- 
fully detained  docs  not  exceed  twenty-five 
dollars  per  month,  and  the  whole  amount 
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to  vacate  the  premises,  and  a  three  days'  the  superior  court  of  such  aetion.  Ivory 
notice  to  quit,  are  sufficient  to  entitle  the  v.  Brown.  137  Cal.  603;  70  Pae.  657. 
plaintiff  to  maintain  an  action  of  unlawful  COMMISSIONERS'  NOTE.  Stats.  1866. 
detainer,  vvhere  the  tenant  pai.l  no  rent  ^  ^^g  ^  ^  ^.,,^  „,.^  ^.^^^,^.  ^^^^^^  ^^  „,g^„: 
but  remained  in  possession  in  disregard  of  ized  uiulcr  thr  ainantlpd  constitution,  January  1, 
the  notices;  and  where  the  amount  is  18G4.  woip  authorized  to  proceed,  try,  and  deter- 
within  the  jurisdiction  of  the  justice's  f'""  ai'l":*'?  in  cases  of  forcible  entry  and  de- 
.,  ,  ■•  i  ■  •  T  ,•  -ii  tainir.  pending  in  the  old  county  courts  on  the 
court,   it  has   concurrent  jurisdiction  with  last  day  of  18G3.     McMinn  v.  Bliss,  31  Cal.  122. 

§  1164.  Parties  defendant.  No  person  other  than  the  tenant  of  the 
premises  and  subtenant,  if  there  be  one,  in  the  actual  occupation  of  the 
premises  when  the  complaint  is  tiled,  need  be  made  parties  defendant  in 
the  proceeding,  nor  shall  any  proceeding  abate,  nor  the  plaintiff  be  non- 
suited for  the  nonjoinder  of  atiy  person  who  might  have  been  made  party 
defendant,  but  when  it  appears  that  any  of  the  parties  served  with  process, 
or  appearing  in  the  proceeding,  are  guilty  of  the  offense  charged,  judg- 
ment must  be  rendered  against  him.  In  case  a  defendant  has  become  a 
subtenant  of  the  premises  in  controversy,  after  the  service  of  the  notice 
provided  for  by  part  two  of  section  eleven  hundred  and  sixty-one  of  this 
code,  upon  the  tenant  of  the  premises,  the  fact  that  such  notice  w^as  not 
served  on  each  subtenant  shall  constitute  no  defense  to  the  action.  In 
ease  a  married  woman  be  a  tenant,  or  a  subtenant,  her  coverture  shall  con- 
stitute no  defense;  but  in  case  her  husband  be  not  joined,  or  unless  she  be 
doing  business  as  a  sole  trader,  an  execution  issued  upon  a  personal  judg- 
ment against  her  can  only  be  enforced  against  property  on  the  premises 
at  the  commencement  of  the  action.  All  persons  who  enter  the  premises 
under  the  tenant,  after  the  commencement  of  the  suit,  shall  be  bound  by 
the  judgment,  the  same  as  if  he  or  they  had  been  made  party  to  the  aetion. 

Parties  plaintiff,  aud  generally.    Post,  §  1165.  Eight  of  action.      An   action   of  forcible 

Legislation  S  1164.      1.  Enacted    March    11,  detainer   lies   against   a   defendant,   if   the 

1872,   aud   then   read:    "No   person   other   than  entry  is  unlawful  and  the  detainer  forci- 

the    actual   occupants   of    the   premises    are   neces-        ii       ■,„v,^  +  i,„-  i.„ •„•       u         ui.    •        i 

sary   parties   defendant   to   these   proceedings,    nor  b'e,  whether  he  originally  obtained  posses- 

will    the   proceeding   abate    or   plaintiff   be    nou-  sion    peaceably    or    otherwise    (Conroy    V. 

suited    for    the    non-joinder    of    any    persons    who  Duaue,    45    Cal.    597);    and    also    against    a 

might   or  should  have   been   made   parties   defend  '        ,      .                 ^  '                  i-      ■          , 

ant;  but  when  it  appears  that  any  of  the  parties  person  entering  upon  and  refusing  to  sur- 

servcd  with  process  or  appearing  in  the  proceed-  render    a    quarter-section    of    public    land, 

ing   are   guilty   of    the    offense    charged,    judgment  upon    which     the     claimant    had     pri-pip(]     q 

must  be  rendered  against  the  persons  thus  found  I'F""     wmcu     inc     ciairadni    naa    elected    a 

guilty.      And  in  case  a  married  woman  be   tenant  awciling-house,   and  thereafter  returued  tO 

or   occupant,    and   her   husband   is   not   a    resident  his   old  home   with   the  intention   of  return- 

of  the  county  in  which  the  premises  are  situated,        •„„   ;,»,«,„ J4„i„i,.   -j.!,    i,-      ^        -i        v    j. 

her  marriage  is  no  defense ;    but  in  case  her  hus^  "^f   immediately   With  his   family,   but   was 

band  be  not  joined,   or  unless   she  be   doing  busi-  delayed    on     account    of    his    wife's    illness 

ness  as  a  sole  trader    an  execution  issued  upon  (Wilson  V.  Shackelford,  41  Cal.  630);  and 

a    judgment    against    her    can    only    be    enforced  „i„„    „„„;„    ^                               t.            x                i 

against  property  on   the   premises   at   the   time   of  ^'^O    against    a    person    who    enters    uulaw- 

the  commencement  of  the  action."  fully   upon    land   in    the   possession    of   an- 

2.    Amended  by  Code  Amdts    1873-74.  p.  34 -!  Q^jjer,    during   his    absence,    and    who,    upoQ 

to    read:       No    i)erson    other    than    the    tenant    of  ,          '                =           „         ^.^   ^,    i*    vi    ..uv/j    "pw" 

the  premises,  and  subtenant,  if  there  be  one,  in  demand  made,  refuses  to  restore  the  pos- 

the    actual    occupation    of    the    premises,    need    be  session    (Randall    V.    Falkner     41    Cal.    212* 

made    parties    deiendant    in    the    proceeding,    nor  T^Tnon    it     TV/f/^rioliov.     tc    n,  i  '  ioi       -i  o    t>    J 

shall   any    proceeding   abate,    nor   the   plaintiflf    be  |-\^^^/    -^Onahan,    tb    Cal.    131;    18    PaC. 

nonsuited  tor  the  non-joinder  of  any  persons  who  144)  ;   but  not  against  one  who  has  not  in- 

might    have    been    made    parties    defendant;     but  terfcred   with   anv   portion   of   the   premises 

when    It    appears    that   anv   of    the   parties    served  „i,-„i,    ..„„_          -it  •      .i               i      •          f       .    . 

with   process   or  appearing   in   the   proceeding   are  ^hich  were  Within   the   exclusive   dominion 

guilty  of  the  offense  charged,  judgment  must   be  of    the    plaintiff    (McCormick    V.    Sheridan, 

rendered  against  hirn       In  case  a  married  wom:iM  77   Cal.   253;    19   Pac.   419);    nor  against   the 

be    a    tenant    or    subtenant,    her    coverture    sIkiII  .                          '„                  .         ','                '^   -,  ,              , 

constitute  no  defense;   but  in  case  her  husl);uHl  true  owner  ot  property,  who  peaceably,  and 

be  not  joined,   or  unless  she   be  doing  busiiu  ss  without  force,  violence,  or  threats,  regains 

L^?.l7udgm'liiraga"inTr;"ca,!^ri?  br^nf^oi^'c'ed  Jhe  possession  from  a  person  in  the  unlaw- 

against    property    on    the    premises    at    the    com-  i"'    "Ut    peaceable    possession    thereof,    and 

mencement  of  the  action."  thereafter   excludes   such  person  by  force 

4:  Are:;:lrife,rt\^'"^^tat's^^l9o"l/p'.'-X87;   un-       ^^^"^  ^he   possession    (Potter  v.  Mercer,  53 
constitutional.    See  note  ante,  §  5.  Cal.    667);    nor    against    one    who    enters 
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peaceably  and  in  good  faith,  under  a  claim 
of  title,  even  if  he  resists  the  entry  of  the 
prior  possessor  (Conroy  v.  Duane,  45  Cal. 
597);  nor  against  one  who  peaceably  en- 
ters upon  a  mining  claim  which  has  been 
worked  for  prospecting  purposes  by  an- 
other, but  which  had  not  been  worked  nor 
occupied  by  the  latter  for  several  months. 
(Laird  v.  Waterford,  50  Cal.  315);  nor 
against  an  assignee  of  a  lease,  who  had 
assigned  the  lease  and  delivered  posses- 
sion to  another  assignee  before  the  service 
upon  him  of  notice  to  quit.  Ben  Lomond 
V>ine  Co.  v.  Sladky,  141  Cal.  619;  75  Pae. 
332. 

Sheriff  as  defendant.  An  action  of  for- 
cible entry  and  detainer  does  not  lie 
against  a  sheriff  for  serving  a  writ  of 
restitution.    Janson  v.  Brooks,  29  Cal.  215. 

Subtenant,  who  is.  Where  a  lessee  moves 
to  the  leased  premises  a  dwelling-house 
occupied  by  a  third  person,  who  refuses 
to  leave  it,  the  occupant  of  such  house,  by 
voluntarily  remaining  therein,  becomes  a 
subtenant  under  the  lessor,  and  subject  to 
be  dispossessed,  under  proceedings  in  un- 
lawful detainer,  in  default  of  payment  of 

§  1165.  Parties  generally.  Except  as  provided  in  the  preceding  section, 
the  provisions  of  part  two  of  this  code,  relating  to  parties  to  civil  actions, 
are  applicable  to  this  proceeding. 


rent  by  the  lessee.    Pardee  v.  Gray,  66  Cal. 
524;  6Pac.389. 

Joinder  of  wife  as  defendant.  The  wife 
of  a  defendant  is  properly  joined  in  an  ac- 
tion of  forcible  entry  and  detainer,  where 
they  entered  upon  the  premises  together. 
Porter  v.  Murray,  2  Cal.  Unrep.  687;  12 
Pac.  425. 

Parties  defendant  in  action  for  forcible  entry 
and  detainer.    See  note  1"21   Am.   St.  Rep.  377. 

CODE  COMMISSIONERS'  NOTE.  1.  Who 
should  be  made  defendants.  The  action  will  not 
lie  again.st  a  party  claiming  a  right  to  land,  who 
is  not  ill  actual  possession.  Preston  v.  Kehoe, 
10  Cal.  445.  A  person  is  guilty  of  a  forcible 
entry,  although  he  was  not  actually  present,  and 
did  not  actively  assist  therein,  if  the  entry  was 
made  with  force,  by  one  acting,  at  the  time, 
under  his  direction  and  procurement.  Minturn 
V.  Burr,  20  Cal.  48.  The  action  will  not  lie 
against  a  party  who  has  been  put  in  possession 
by  a  sheriff,  in  good  faith,  by  virtue  of  a  writ  of 
restitution,  even  if  the  person  turned  out,  and 
who  brings  the  action,  was  one  whom  the  officer 
could  not  lawfully  dispossess  by  virtue  of  the 
writ.    Janson  v.  Brooks,  29  Cal.  214. 

2.  Effect  of  judgment.  A  judgment  in  an 
action  of  forcible  entry  and  detainer  against  the 
husband,  is  sufficient  authority  to  put  out  any 
member  of  his  family.  Saunders  v.  Webber,  39 
Cal.  290. 


Provisions  of  Part  II.    See  §§  367  et  seq.,  ante. 
Parties  defendant.    Ante,  §  1164. 

Legislation  §  1165.     Enacted  March  11,  1873. 

Action  by  tenant  at  will.  A  person  for- 
cibly dispossessed  from  the  actual  and 
peaceable  possession  of  land,  as  the  ten- 
ant at  will  of  another,  may  maintain  an 
action  of  forcible  entry  and  detainer. 
Jones  V.  Shay,  50  Cal.  508. 

Action  by  agent.  An  agent  may  main- 
tain an  action  of  forcible  entry  and  de- 
tainer.   Minturn  v.  Burr,  16  Cal.  107. 

No  action  by  landlord  when.  A  land- 
lord, after  his  tenant  has  entered  into  pos- 
session under  a  lease,  cannot,  for  such  en- 
try, maintain  an  action  of  forcible  entry 
and  detainer  (Polaek  v.  Shafer,  46  Cal. 
270);  nor  for  an  unlawful  entry  upon  the 
possession  of  his  tenant.  Treat  v.  Stuart, 
5  Cal.  113;  Mitchell  v.  Davis.  20  Cal.  45. 

Successive  actions  by  landlord.  A  prior 
action  of  ejectment,  brouglit  by  a  landlord 
against  a  tenant  whose  right  of  possession 
had  not  terminated,  and  who  was  not  then 
a  trespasser,  does  not  preclude  the  land- 
lord from  maintaining  a  subsequent  action 
for  an  unlawful  detainer.  Agar  v.  Win- 
slow,  123  Cal.  587;  69  Am.  St.  Rep.  84;  56 
Pac.  422. 

No  action  by  one  not  in  possession.  An 
action  of  forcible  entry  and  detainer  can- 
not be  prosecuted  by  a  person  not  in  the 

§1166.     Complaint  must  be   verified.     The   plaintiff,   in  his   complaint, 
which  shall  be  verilied.  must  set  forth  the  facts  on  which  he  seeks  to  re- 


actual  possession,  whatever  may  be  his 
right  of  possession  (Mitchell  v.  Davis,  20 
Cal.  45);  nor  by  one  who  shows  merely 
constructive  possession  or  a  right  of  pos- 
session. Barlow  v.  Burns,  40  Cal.  351.  A 
landlord,  in  possession  through  his  tenant, 
not  being  an  occupant  of  the  same  within 
the  meaning  of  the  second  subdivision  of 
§  1160,  ante,  cannot  maintain  an  action  for 
an  unlawful  detainer  after  a  demand  made 
to  surrender  possession  (Hammel  v.  Zobe- 
lein,  51  Cal.  532);  nor  can  one  who  has 
never  had  the  actual  peaceable  possession, 
and  whose  only  possession  has  been  a 
scrambling  one,  maintain  an  action  of  for- 
cible entry.  Tivnen  v.  Monahan,  76  Cal. 
131;  IS  Pac.  144. 

No  action  by  one  legally  dispossessed. 
An  action  of  forcible  entry  and  detainer 
cannot  be  maintained  by  a  party  turned 
out  under  process  running  against  him,  or 
any  one  with  whom  he  is  in  privity.  Jan- 
son V.  Brooks.  29  Cal.  214. 

No  action  between  co-tenants.  One  ten. 
ant  in  common  cannot  maintain  an  action 
of  forcible  entry  and  detainer  against  an- 
other tenant  in  common  for  holding  over. 
Lick  V.  O'Donnell,  3  Cal.  59;  58  Am.  Dec. 
383. 

CODE  COMMISSIONERS'  NOTE.  People  v. 
Harris,  9  Cal.  572.    See  note  to  §  1177,  post. 
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Complaint,  generally.    Ante,  §  426. 
Damages.      Post,  §  1174. 
Amenament.  Ante,  §§  472,  473. 
Verification.    Ante,  §  446,  and  post,  §  1175. 
Parties.    Ante,  §§  1164,  1165. 


cover,  and  describe  the  premises  with  reasonable  certainty,  and  may  set 
forth  therein  any  circumstances  of  fraud,  force,  or  violence  which  may  have 
accompanied  the  alleged  forcible  entry  or  forcible  or  unlawful  detainer, 
and  claim  damages  therefor.  In  case  the  unlawful  detainer  charged  is 
after  default  in  the  payment  of  rent,  the  complaint  must  state  the  amount 
of  such  rent.     Upon  tiling  the  complaint,  a  summons  must  be  issued  thereon. 

Allegation  as  to  possession.     In  an  "ac- 
tion   of   forcible   entry   and    detainer,    the 
complaint  must  show  that  the  plaintiff  was 
in    the   actual  possession   of   the   property, 
as  distinguished  from  the  constructive  pos- 
session   thereof,   when   it   was    invaded    by 
the  defendant  (Kuowles  v.  Crocker  Estate 
Co.,  125  Cal.  264;  57  Pac.  998);  and  a  com- 
plaint alleging  that  on  a  certain  day  the 
defendants    unlawfully    entered    upon    s.-^.id 
land,   and  turned  the  plaintiff  out  of  the 
possession   thereof   by   threats    and   mena- 
>s   therefor   as   he   may   deem   proper,    and   in       cing  conduct,  and  ever  since  that  time  the 
le  of  rent   due  must   state   the   amount   thereof.        j„fp„rinnt<5    hnve    irid    still    do   hold    DOS«es- 
on  receiving  the   complaint   the  judge  must   fix        defendants    nave    and    Still    ao    nom    pos.es 

* :-       gjQj^  thereof  by  threats  of  violence  against 

the  plaintiff,  is  sufficient  (Holland  v. 
Green,  62  Cal.  67);  and  a  complaint  veri- 
fied on  the  third  day  of  September,  and 
filed  on  the  sixth  day  of  the  same  month, 
which  avers  a  demand  for  the  surrender 
of  possession  made  on  the  fourth  day  of 
the  preceding  March,  and  a  continuous  re- 
fusal  since    then    to    comply    with    the 


Legislation  §  1166.  1.  Enacted  March  11, 
1873  (based  on  Stats.  1863,  p.  652;  Stats. 
1865-66,  p.  768),  and  then  read:  "The  plaintiff 
must  present  to  the  county  judge  his  written  com- 
plaint, setting  forth  therein  the  facts  on  which  he 
seeks  to  recover,  and  describe  the  premises  with 
reasonable  certainty,  and  may  charge  that  the  de- 
fendant has  acted  fraudulently  in  making  the 
forcible  entry  or  detainer  (in  case  the  proceeding 
is  brought  for  either),  and  may  claim  such  dam- 
ages 
case 

Upo: „  .  -  ., 

a  day  for  the  appearance  of  the  defendant  in 
such  action,  and  indorse  the  date  thus  fixed,  to- 
gether with  the  day  of  the  presentation  of  the 
complaint,  upon  it;  the  judge  must  also  direct 
upon  the  complaint  that  the  summons  to  be  is- 
sued thereupon  be  served  upon  the  defendant  at 
a  day  not  less  than  three  days  previous  to  the 
day  set  for  the  appearance  of  the  defendant,  and 
not  more  than  twenty  days  from  the  date  of 
making  the  order  fixing  the  return-day  of  the 
summons." 

2.     Amended  by  Code  Amdts.  1873-74,  p.  348, 


to  read:   "The  plaintiff  must  file  with  the  clerk       mand    sufficiently  alleges  a  refusal  to  sur- 
of    the    county    court    his    written    complaint,    set-        _„„,:i   '-    nn««P<!<5inn     witViin     five     davs    after 

ting  forth  therein  the  facts  on   which  he  seeks      render   possession^  witnin    n\ e    aa}s   alter 

demand    to    sustain    a    judgment    tor    the 


to  recover,  and  describe  the  premises  with  rea 
Bonable  certainty,  and  may  set  forth  therein  any 
circumstances  of  fraud,  force,  or  violence  which 
may  have  accompanied  the  alleged  forcible  entry, 
or  forcible  or  unlawful  detainer,  and  claim  dam- 
ages therefor.  In  case  the  unlawful  detainer 
charged  be  after  default  in  the  payment  of  rent, 
the  complaint  must  state  the  amount  of  such 
rent.  On  filing  the  complaint,  the  clerk  must 
issue  a  summons  thereon,  returnable  at  a  day 
designated  therein,  which  shall  not  be  less  than 
three  days  nor  more  than  twelve  days  from  its 
date." 

S.  Amended  by  Code  Amdts.  1877-78,  p.  107, 
adding,  at  end,  an  exception,  reading  "except  in 
cases  when  the  publication  of  the  summons  is 
necessary,  in  which  cases  the  court,  or  judge 
thereof,  may  order  that  the  summons  be  made 
returnable  at  such  time  as  may  lie  deemed  proper, 
and  the  summons  shall  specify  the  return-day  so 
fixed." 

4.  Amended  by  Code  Amdts.  ISSO.  p.  8,  to 
read  as  at  present  except  that  it  had,  (1)  in 
first  sentence,  "in  writing"  instead  of  "verified"  ; 
(2)  in  sentence  beginning  "In  case,"  the  word 
"be"  instead  of  "is";  and  (3)  the  last  sentence 
reading.  "Unon  filing  the  complaint,  a  summons 
must  be  issued  thereon  as  in  other  cases,  re- 
turnable at  a  d.iy  designated  therein,  which  shr.il 
not  be  loss  than  throe  days  nor  more  than  twcbe 
days  from  its  date,  except  in  cases  when  the 
publication  of  the  summons  is  necessary,  in  which 
case  the  court  or  a  judge,  or  justice  thereof,  may 
order  that  the  summons  be  made  returnable  at 
such  time  as  may  be  deemed  proper,  and  the 
summons  shall  specify  the  return-day  so  fixed." 

5.  Amendment  by  Stats.  1901,  p.  187;  un- 
constitutional.    See  note  ante.  §  5. 

6.  Amended  by  Stats.  1907,  p.  322;  the  code 
commissioner  saying,  in  his  note  relatine  ti 
§§  1166,  1167,  1175.  "'Verified'  is  substituted 
for  'in  writing,'  and  §  1175  thus  made  unneces- 
sary, and  the  provisions  respecting  summons  are 
omitted  from  §  1166.  that  subject  beintr  left  to 
the  control  of  the  general  law  and  of  §  1167, 
which  has  been  itself  revised." 


plaintiff  for  the  restitution  of  the  prem- 
ises, for  trebled  damages,  and  for  costs. 
Riramer  v.  Blasingame,  94  Cal.  139;  29 
Pac.  857.  The  purpose  of  an  action  of 
forcible  entry  and  detainer  is  to  regain 
possession  of  the  premises;  and  it  is  neces- 
sar}"^  to  allege  a  detention  at  the  time  of 
the  institution  of  the  action.  Bell  v.  Haun, 
9Cal.  App.  41;  97  Pac.  1126. 

Allegation  of  location  of  land.  Where 
the  complaint  in  an  action  of  forcible  en- 
try and  detainer  avers  that  the  lands  are 
in  the  county  where  the  suit  is  brought,  a 
failure  to  mention  the  state  is  not  a  fatal 
defect.   More  v.  Del  Valle.  28  Cal.  170. 

Allegation  of  rent  ajreed.  A  complaint 
in  an  action  for  an  unlawful  detainer  by 
a  tenant  after  the  expiration  of  his  term 
need  not  allege  the  specific  amount  of  the 
rent  agreed  to  be  paid:  an  allegation  that 
the  lease  was  given  for  a  "certain  yearly 
rent,"  which  had  been  paid,  is  sufficient. 
Odell  v.  Buttrick,  126  Cal.  551;  59  Pac. 
133. 

Allegation  of  service  of  notice.  In  an 
action  of  unlawful  detainer  against  a 
lessee,  it  is  not  necessary  for  the  complaint 
to  allege  the  manner  in  which  the  notice 
to  pay  the  rent  or  to  surrender  possession 
was  served:  if  the  fact  of  the  service  is 
distinctly  alleged,  this  allegation  will  be 
construed,  as  acainst  a  general  demurrer,  to 
include  everything  necessary  to  constitute 
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a  sufficient  service.  Knowles  v.  Murphy, 
107  Cal.  107;  40  Pac.  111.  In  a  com- 
plaint in  unlawful  detainer  against  a  ten- 
ant for  holding  over  without  the  landlord's 
permission,  after  default  in  the  payment 
of  rent,  and  three  days'  notice  in  writing 
requiring  its  payment,  it  is  suf&cient  to 
allege  that  notic^.  was  served,  without 
specifying  how.  Cowell  v.  Linforth,  10 
Cal.  App.  3;  100  Pac.  1071. 

Facts  insufficient  to  constitute  a  caiise 
of  action.  A  complaint  in  an  action  of 
forcible  entry  and  detainer  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, unless  it  alleges  a  forcible  entry  or 
a  forcible  detainer.  McEvoy  v.  Igo,  27  Cal. 
375.  A  complaint  in  such  an  action, 
brought  against  a  tenant  holding  over, 
which  does  not  aver  that  such  holding  over 
was  wrongful,  nor  that  a  surrender  of  the 
possession  was  demanded  and  refused 
within  a  year  after  the  termination  of  the 
lease,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  (Uridias  v.  Mor- 
rell,  25  Cal.  31) ;  nor  does  a  complaint  in 
such  an  action  for  holding  over,  which 
avers  a  license  to  enter,  and  fails  to  state 
that  the  relation  of  landlord  and  tenant 
existed  between  the  parties,  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Owen  V.  Doty,  27  Cal.  502. 

Gist  of  action.  Where  a  complaint 
charges  a  forcible  entry  with  a  multitude 
of  people,  and  a  forcible  and  unlawful  de- 
tainer, the  forcible  entry  is  the  gist  of  the 
action:  the  averment  of  forcible  detainer 
is  not  stated  as  an  independent  ground  of 
relief,  but  as  a  mere  continuation  or  conse- 
quence of  the  first  action.  McMiun  v. 
Bliss.  31  Cal.  122. 

Joinder  of  causes  of  action.  A  count  for 
a  cause  of  action  in  forcible  entry  and  de- 
tainer cannot  be  joined,  in  such  action, 
with  a  count  for  holding  c  rer  as  a  tenant 
of  the  plaintiff,  contrary  to  the  terms  of 
the  lease.    Polack  v.  Shafer,  4G  Cal.  270. 

Distinct  offenses  should  te  separately 
stated.  Forcible  entry  and  forcible  de- 
tainer are  distinct  offenses,  and  should  be 
separately  stated  in  different  counts  of  the 
complaint.  Valencia  v.  Couch,  32  Cal.  339; 
91  Am.  Dec.  589.  Forcible  entry,  forcible 
detainer  in  both  forms,  and  fraud,  may  all 
be  united  in  the  same  com])laint,  but  each 
should  be  sejiarately  stated.  Shelby  v. 
Houston,  38  Cal.  410.  In  an  action  of 
forcible  entry  and  detainer,  where  fraud  is 
relied  on,  the  facts  constituting  it  should 
be  separately  stated  as  a  ground  for  dis- 

§  1167,  Summons,  form  and  service  of.  The  summons  must  require  the 
defendant  to  ai)pear  and  answer  within  three  days  after  the  service  of  the 
summons  upon  him,  and  must  notify  him  that  if  he  fails  to  so  appear  and 
answer,  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint.     In  all  other  respects  the  summons,  or  any  alias  summons  in 


tinct  relief.  Valencia  v.  Couch,  32  Cal. 
339;  91  Am.  Dec.  589. 

Fraud  not  independent  cause  of  action. 
Fraudulent  acts,  going  merely  to  the  en- 
hancement of  damages  when  cause  of  ac- 
tion for  forcible  entry  or  unlawful  detainer 
is  made  out,  do  not,  of  themselves,  consti- 
tute an  independent  cause  of  action.  Po- 
lack V.  Shafer,  46  Cal.  270. 

Complaint  demurrable  when.  A  com- 
plaint in  an  action  of  forcible  entry  and 
detainer,  which,  in  the  first  count,  alleges 
the  possession  of  the  plaintiff  and  the  un- 
lawful entry  of  the  defendant,  without  al- 
leging a  withholding  of  any  character,  or  a 
demand  or  refusal  of  possession,  or  the  use 
of  force  or  menace,  but,  in  a  second  count, 
as  a  "further,  separate,  and  distinct  cause 
of  action,"  alleges  the  possession  of  the  de- 
fendant, a  demand  of  possession  by  the 
plaintiff",  and  a  refusal  and  forcible  de- 
tainer by  the  defendant,  is  bad  on  de- 
murrer. Barlow  v.  Burns,  40  Cal.  351.  A 
complaint  in  such  an  action  is  not  demur- 
rable because  it  alleges  the  defendant's  un- 
lawful entry,  and  the  forcible  exclusion  of 
the  iilaintiff,  and  a  forcible  detainer  of  the 
premises,  in  one  count  (Kerr  v.  O'Keefe, 
138  Cal.  415;  71  Pac.  447);  nor  is  a  com- 
plaint demurrable  because  unlawful  entry 
and  forcible  detainer  are  alleged  in  one 
count.  Kerr  v.  O'Keefe,  138  Cal.  415;  71 
Pac.  447. 

Waiver  by  failure  to  demur  or  answer. 
Forcible  entry,  forcible  detainer  in  both 
forms,  and  fraud,  may  all  be  united  in  the 
same  complaint,  but  should  be  separately 
stated,  and  if  not  so  stated,  the  complaint 
is  bad  on  demurrer;  but  the  objection  is 
waived  if  not  taken  by  demurrer.  Shelby 
v.  Houston,  38  Cal.  410.  Unless  distinct 
offenses,  constituting  separate  causes  of 
action,  are  separately  stated  in  different 
counts,  the  complaint  is  bad  on  deniiirrei-; 
if  not  demurred  to,  the  objection  is  waived 
(Valencia  v.  Couch,  32  Cal.  339;  91  Am. 
Dec.  589);  and  where  the  complaint  states 
two  different  causes  of  action  in  the  same 
count,  and  no  demurrer  is  interposed  for 
such  misjoinder,  there  is  a  waiver  of  the 
objection.  Treat  v.  Forsyth,  40  Cal.  484. 
Where  there  is  a  misjoinder  of  parties 
plaintiif,  which  does  not  appear  upon  the 
face  of  the  complaint,  the  objection  ia 
waived  unless  raised  by  answer.  Gillam  v. 
Sigman,  29  Cal.  637. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1866, 
p.  768;  Stats.  1S63,  p.  652. 
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§  1167 


such  proceedings,  must  be  issued  and  served  and  returned  in  the  same 
manner  as  summons  in  a  civil  action. 


Service  of  summons,  in  civil  action.    Ante,  §  40G. 

Legislation  g  1167.  1.  Enacted  March  11, 
1873  (based  on  Stats.  1865-G6,  p.  7(59),  and 
then  read:  "ITie  complaint,  thus  indorsed,  must 
be  tiled  with  the  clerk  of  the  county  court,  and 
the  clerk  must  forthwith  issue  the  summons.  It 
must  state  the  parties  to  the  proceodiuK,  the 
court  in  which  the  same  is  brought,  the  nature 
of  the  proceeding,  in  concise  terms,  and  the  re- 
lief sought,  and  also  the  day  fixed  for  the  ap- 
pearance of  the  defendant  therein,  and  the  number 
of  days  before  the  time  of  the  appearance  that 
the  same  is  to  be  served  on  the  defendant.  It 
must  notify  the  defendant  to  appear  and  answer 
within  the  time  designated  in  the  summons,  or 
that  the  relief  sought  will  be  taken  against  him. 
The  summons  must  be  directed  to  the  defendant, 
and  must  be  served  and  returned  in  the  sarue 
manner  as  the  summons  in  a  civil  action  is 
served  and  returned." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  349, 
to  read:  "The  summons  must  state  the  parties  to 
the  proceeding,  the  court  in  which  the  same  is 
brought,  the  nature  of  the  action  in  concise 
terms,  and  the  relief  sought,  and  also  the  re- 
turn-day, and  must  notify  the  defendant  to  ap- 
pear and  answer  within  the  time  designated,  or 
that  the  relief  sought  will  be  taken  against  him. 
The  summons  must  be  directed  to  the  defendant, 
and  be  served  at  least  two  days  before  the  return- 
day  designated  therein,  and  must  be  served  and 
returned  in  the  same  manner  as  summons  in 
civil  actions  is  served  and  returned.  Upon  the 
return  of  any  summons  issued  under  this  sec- 
tion, where  the  same  has  not  for  any  reason  been 
served,  the  plaintiff  may  have  an  alias  summons 
issued." 

3.  Amended  by  Code  Amdts.  1880,  p.  8,  (1) 
substituting  "chapter"  for  "section."  (2)  insert- 
ing "or  not  served  in  time"  after  "served,"  (3) 
substituting  "a  new"  for  "an  alias,"  and  (4) 
adding,  at  end  of  section,  "the  same  as  if  no 
previous   summons  had  been  issued." 

4.  Amendment  by  Stats.  1901,  p.  188;  un- 
constitutional.    See  note  ante,  §  5. 

5.  Amended  by  Stats.  1905,  p.  428,  adding, 
before  the  last  sentence,  a  proviso,  reading,  "pro- 
vided, that  if  it  appears  to  the  court  the  defend- 
ant is  concealing  himself  to  avoid  the  service  of 
summons  and  the  defendant  cannot  be  found  at 
his  place  of  residence  or  business,  or  if  his  place 
of  residence  or  business  cannot  be  ascertained, 
the  court  .may  order  the  summons  to  be  served 
by  afli.xing  a  copy  thereof  in  a  conspicuous  place 
on  the  property  involved  in  tlie  action,  and  also 
delivering  a  copy  to  a  person  there  residing,  if 
such  person  can  be  found,  and  also  sending  a 
copy  thereof  through  the  mail  addressed  to  the 
defendant  at  the  place  where  the  property  is 
situated." 

6.  Amended  by  Stats.  1907.  p.  323.  See 
code   commissioner's  note,  ante,  Legislation  §  116fi. 

Service    and   return   of   summons.      The 

summons  in  forcible  entry  and  detainer 
cases  must  be  served  and  returned  as  in  a 
civil  action.  Hemstreot  v.  Wassum,  49  Cal. 
273.  To  bind  all  of  the  members  of  a  firm 
by  any  judgment  in  the  action,  the  service 
of  summons  must  be  made  upon  all.  Mae- 
lay  Co.  V.  Meads,  14  Cal.  App.  363;  112 
Pac.  195;  113  Pae.  364.  Service  by  publica- 
tion is  not  made  until  the  publication  is 
completed;  and  the  defendant,  in  any  case, 
has  two  full  days  after  the  summons  is 
served  in  which  to  answer.  Quiglcy  v. 
EUenwood,  1  Cal.  App.  626;  82  Pac.  974. 

Waiver  of  summons.  The  only  purpose 
of  the  summons  in  an  action  of  forcible 
entry  and  detainer  is  to  bring  the  defend- 
ant into  court:  if  he  appears  and  answers 


in  the  action,  he  waives  any  defect  in  tho 
summons.  Randall  v.  Falkner,  41  Cal.  242. 
A  general  appearance  is  a  waiver  of  any 
objection  to  jurisdiction,  owing  to  a  failure 
to  serve  summons.  Maclay  v.  Meads,  14 
Cal.  App.  363;  112  Pac.  195. 

CODE  COMMISSIONERS'  NOTE.    Stats.  1866, 
p.  768. 

1.   Complaint.     Parties.     Place.      A    tenant    in 
common    cannot    maintain    the    action    against    his 
co-tenant    for   holding  over.      The   land   must   first 
be  partitioned.    Lick  v.  O'Donnell,   3   Cal.   59;   58 
Am.   Dec.   383.      The   remedy   is   a   summary   one, 
given   by   statute   to   protect    the   possession,    and 
cannot   be   extended   by   implication   to   any   other 
than  the  real   occupants.      A  landl  ird   cannot  sue 
in  his  own  name,  for  an  unlawful  entry  upon  the 
possession  of  his  tenant.    Treat  v.   Stuart,  5   Cal. 
113.      This  action  can  be  maintained  only  by  the 
person    ousted.      Plis    grantee    cannot    bring    the 
action.    House  v.  Keiser,  8  Cal.  499.      Where  one 
man    acts    openly    and    avowedly    for    another    in 
leasing   or   controlling  his   property,    this   is   suffi- 
cient,  as  against  third  persons,   to  show   that  the 
property  is  that  of  the  person  recognized  by  the 
agent   as  owner;   and  the  possession  of  the  agent 
is  the  possession  of  the  principal,  who  can  main- 
tain the  action  against  such  third  persons,  whether 
the    agent    had    any    written    authority     or    not. 
Minturn   v.   Burr,    16   Cal.    107.      The  persons   by 
whose    direction,     agency,     and    procurement    the 
forcible   entrv   is   made,    are   liable   in   the   action. 
Minturn    v.    Burr,    20    Cal.    48.      The    action    may 
be  brought  by  the  husband  and  wife,   if  the  wife 
is    a   sole    trader.     Howard   v.   Valentine,    20    Cal. 
28^.      In    an    action    between    S.    and    D..    a    writ 
of   restitution   issued,    commanding   the   sheriff   to 
cause    D.    to    be    removed   from    certain    premises, 
and  S.  to  have  restitution  of  the  same.      The  re- 
turn   to    the    writ    by    the    sheriff    shows    that    he 
"put   S.,   by   his   representative,    M.,    in   peaceable 
possession."      Held,     that     the    possession    under 
the  writ  was  that  of  S.,   and  not   of   M. ;   that  M. 
was    the    mere    agent    of    S. ;    and    that    the    pre- 
sumption  of  the  continuance  of  this  relation  wr.s 
not    destroyed    by   proof    of    acts    of    control    oyer 
the  premises  subsequently  exercised  by  M.,  which 
were  not  inconsistent  with  his  position  as  agent. 
While  this  relation  remained  unchanged  between 
S.  and  M.,  D.  entered  upon  the  premisdS.      Held, 
that   an   action   under   the   forcible   entry   and   un- 
lawful   detainer  statute    could   not  be   maintained 
against    D.    by    M.,    by    reason    of    M.'s    want    of 
possession.     Mitchell    v.    Davis,    20    Cal.    45.      If 
the     complaint     in     forcible     entry     and    detainer 
alleges    that    the    lands    are   in   the    county   where 
the  suit  is  brought,  a  failure  to  mention  the  state 
is  not  a  fatal  defect.    More  v.  Del  Valle,   28  Cal. 
170.      If   the  complaint   alleges,   for   a   first   cause 
of  action,   the  possession  of  the  plaintiff,  and  the 
unlawful   entry   of   defendant,   without   averring  a 
withholding,    or    a    demand    of    possession,    or    a 
refusal,    or    the   use   of    force    or   threats,   but    for 
a    second    cause    of    action    alleges    possession    of 
the   defendant,   a  demand  of  possession  by  plain- 
tiff,   refusal    and   forcible    detainer   by   defendant, 
the    complaint    is   demurrable.     Barlow   v.    Burns, 
40  Cal.  351.      A  complaint,   alleging  in  one  place 
that   the   party   is   in   possession,    and   in    another 
alleging  that  he  is  not,  shows  no  cause  of  action, 
pleading    being    construed    most    strongly    against 
the    pleader.     Dickinson    v.    Maguire,    9    Cal.    46. 
As   to   what   is   a   sufficient   complaint   in    forcible 
entry   and   detainer,   etc.,   see   Shelby  v.  Houston, 
38   Cal.   419,   commented   on  in  note   3    to  §  1160, 
ante. 

2.  Actual  possession  to  be  alleged  in  com- 
plaint. The  objection  to  a  complaint  in  the  ac- 
tion, that  it  does  not  allege  "actual"  possession 
— the  word  "possession,"  only,  being  used — was 
a  mere  defect  in  pleading,  which  should  have 
been  taken  advantage  of  below,  where,  if  the 
objection  be  ijood,  the  complaint  could  huve  been 
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amended;  but  it  cannot  be  urged  in  the  supreme 
court  for  the  first  time.  Minturn  v.  Burr,  16 
Cal.  107.  If  the  complaint  shows  an  actual 
peaceable  possession  in  plaintiff,  it  will  be  suffi- 
cient, without  the  use  of  the  word  "actual"  ;  but 
it  is  better  to  use  the  statutory  term.  More  v. 
Del  Valle,  28  Cal.  170.  It  is  an  essential  aver- 
ment in  the  complaint,  that,  at  the  time  of  the 
alleged  forcible  entry,  plaintiff  was  in  the  actual 
possession  of  the  premises.  Cummins  v.  Scott, 
23  Cal.  526. 

3.  Allegation  of  forcible  entry,  forcible  de- 
tainer, unlawful  detainer,  etc.  The  complaint  in 
an  action  under  the  Forcible  Entry  and  Detainer 
Act,  other  than  in  actions  against  tenants  hold- 
ing over,  must  allege  a  forcible  entry  or  a  forci- 
ble detainer.  McEvoy  v.  Igo,  27  Cal.  375.  If 
the  complaint  charges  a  forcible  entry  with  a 
multitude  of  people,  and  a  forcible  and  unlawful 
detainer,  the  forcible  entry  is  the  gist  of  the 
action.     McMinn  v.  Bliss,  3l"Cal.  122. 

4.  Forcible  entry  and  forcible  detainer,  or 
fraud,  to  be  separately  stated  in  complaint. 
Forcible  entry  and  forcible  detainer  are  separate 
causes  of  action,  and  should  be  stated  as  sepa- 
rate causes  of  action  in  the  complaint.  If  not 
60  stated,  the  complaint  is  bad  on  demurrer;  but 
if  the  complaint  is  not  demurred  to,  the  objection 
is  waived.  Fraud,  if  relied  on,  should  also  be 
separately  stated.  Valencia  v.  Couch,  32  Cal. 
340;  91  Am.  Dec.  589;  Shelby  v.  Houston  38 
Cal.  419;  Treat  v.  Forsyth,  40  Cal.  485. 

5.  What  is  a  sufiacient  description  of  the  land. 
A  description  of  the  land,  sufficiently  definite 
to  enable  the  administration  of  substantial  jus- 
lice,  is  all  that  is  required  in  actions  before  jus- 
tices of  the  peace.    Hernandez  v.   Simon,   4   Cal. 


182.  The  complaint  described  the  premises  as 
"about  ten  rods  square,  situated  within  and 
comprising  the  northwesterly  corner  of  that  cer- 
tain piece  or  parcel  of  land  bounded  and  de- 
scribed as  follows,  to  wit"  (the  complaint  then 
goes  on  to  give  the  metes  and  bounds  of  a  tract 
containing  146  acres).  "The  said  ten  rods  square 
being  situated  from  twenty  to  fifty  feet,  more  or 
less,  southeasterly  from  the  house  of  defendant, 
and  near  the  gate  aforesaid,  and  near  the  junc- 
tion of  the  San  Bruno  turnpike  road  with  the 
road  leading  from  the  city  of  San  Francisco  to 
Hunter's  Point."  Said  gate  was  where  this  last 
road  passed  through.  The  proof,  among  other 
things,  showed  this  ten  rods  to  be  called  the 
northeasterly,  instead  of  the  northwesterly,  cor- 
ner of  the  tract.  Held,  that  the  variance  in  the 
description  of  the  premises  did  not  prejudice 
appellant;  that  the  question  was  one  of  identity, 
and  the  fact  that  the  corner  of  the  small  tract 
was  called  the  northeasterly  instead  of  the  north- 
westerly corner,  was  itself  insufficient  to  defeat 
the  action,  if  the  other  and  more  definite  marks 
of  description  sufficientlv  indicated  and  identified 
the  premises.  Paul  v.  Silver,  16  Cal.  73.  The 
following  description  was  held  sufficient:  "That 
certain  tract  or  parcel  of  land  situate  in  the 
county  of  Santa  Barbara,  and  known  as  the 
Rancho  Sespe,  granted  by  the  Mexican  nation 
to  Don  Carlos  Antonio  Carrillo  by  grant  dated 
November  29,  1833,  and  bounded  and  described 
as  follows:  bounded  by  the  Missions  of  San 
Fernando  and  San  Buenaventura,  situated  in  the 
then  jurisdiction  of  Santa  Barbara,  containing 
six  square  leagues,  or  six  sitios  de  gauado  mayor, 
a  little  more  or  less."  More  v.  Del  Valle,  28 
Cal.  170. 


§  1168.  Arrest.  If  the  complaint  presented  establishes,  to  the  satisfac- 
tion of  the  judge  or  justice,  fraud,  force,  or  violence,  in  the  entry  or  de- 
tainer, and  that  the  possession  held  is  unlawful,  he  may  make  an  order  for 
the  arrest  of  the  defendant. 


Arrest,  generally.    Ante,  §§  478  et  seq. 
Legislation   §    1168.       1.   Enacted     March     11, 


2.    Amended   by   Code   Amdfs.    18S0,   p.   9,   in 
serting  "or  justice"  after  "judge." 


§  1169.  Judgment  by  default.  If,  at  the  time  appointed,  the  defendant 
do  not  appear  and  defend,  the  court  must  enter  his  default  and  render 
judgment  in-  favor  of  the  plaintiff  as  prayed  for  in  the  complaint. 

Judgment  by  default,  generally.   Ante,  §  585.  lication  of  summons  is   completed,  is  pre- 

I,egislatlon§ll69.    Enacted  March  11,  1873.       mature,  and  will  be  reversed  upon  appeal. 

Reversal  of  premature  judgment.     The      Quigley  v.  Ellenwood,  1  Cal.  App.  626;  82 
entry  of  a  judgment  by  default,  in  unlaw-       Pac.  974. 
ful  detainer,  on  the  second  day  after  pub- 

§  1170.  Defendant  may  appear,  etc.  On  or  before  the  day  fixed  for  his 
appearance,  the  defendant  may  appear  and  answer  or  demur. 

whose   right  the   defendant  does  not  con- 


Appearance,  generally.   Ante,  §  1014. 
Answer. 

1.  Generally.    Ante,  §  437. 

2.  Scope  of.      Post,  §  1172. 

3.  Verification.      Post,  §  1175. 

Legislation  S  1170.     Enacted  March  11,   1873. 

Right  to  demur  and  answer.  In  an  ac- 
tion of  forcible  entry  and  detainer,  the  de- 
fendant does  not  waive  his  right  to  answer 
by  demurring,  unless  he  answers  at  the 
same  time;  he  may  demur  without  answer- 
ing, and  if  his  demurrer  is  overruled,  he 
may  answer  on  terms,  in  the  discretion  of 
the  court.  Maunius  v.  Hamblon,  38  Cal. 
539. 

Defenses.  It  is  no  defense  to  an  action 
of  unlawful  detainer,  that  the  plaintiff  has 
leased  the  premises  to  a  third  party,  with 


nect   himself.      Commissioners   v.   Barnard, 
98  Cal.  199;  32  Pac.  9S2. 

Issues.  In  an  action  for  unlawful  de- 
tainer, where  the  comidaint  avers  the  de- 
fendant's entry  under  a  lease,  pleaded,  not 
in  precise  words,  but  by  its  legal  effect,  an 
answer  denying  the  making  of  the  lease 
pleaded  in  the  complaint,  and  affirmatively 
setting  forth  in  full  the  contract  between 
the  parties,  is  sufficient  to  present  issues 
for  determination.  Shamp  v.  White,  106 
Cal.  220;  39  Pac.  537.  Where  the  com- 
plaint avers  that  the  defendant  unlawfully 
entered  upon  the  demanded  premises,  and 
the  ansAver  denies  that  he  entered  unlaw- 
fully, the  entry  is  admitted,  and  the  only 
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§§1171,1172 


issue  raised  is  as  to  its  lawfulness.  Le-  tions  of  the  complaint,  and  no  material  new 
roux  V.  Murdock,  51  Cal.  541.  Where  the  matter  is  set  up,  no  new  issue  is  raised, 
answer  does  not  deny  the  material  allega-       More  v.  Del  Valle,  28  Cal.  170. 

§  1171.  Trial  by  jury.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadin,2s,  it  must  be  tried  by  a  jury,  unless  such  jury  be  waived  as  in  other 
cases.  The  jury  shall  be  formed  in  the  same  manner  as  other  trial  juries 
in  the  court  in  which  the  action  is  pending. 

3.  Amended  by  Code  Amdts.  1880,  p.  9,    (1) 

inserting  "a"  before  "jury,"  and  (2)  substitut- 
ing "court  in  which  the  action  is  pending"  for 
"county  court." 

Answer  to 


Trial  by  jury.    Ante,  §§  600-628. 
Issue  of  fact.    Ante,  §§  590  et  seq. 
Waiver  of  trial  by  jury.    Ante,  §  631. 
Formation  of  jury.    Ante,  §§  600-604. 
Justices'  courts,  trials  in.    Ante,  §§  878-887. 


Legislation  S  1171.  1.  Enacted  March  11, 
1873,  and  then  read:  "Whenever  an  issue  of 
fact  is  presented  by  the  pleadings,  if  either  party 
demand  it,  a  jury  must  be  summoned  to  try  the 
issue.  The  jury  must  be  summoned  and  formed 
as  in  justices'  courts,  and  the  provisions  of  this 
code,  respecting  trials  by  jury  in  justices'  courts, 
applv  to  trials  by  jury  under  this  chapter." 

2."  Amended  by  Code  Amdts.  1873-74,  p.  349, 
to  read:  "Whenever  an  issue  of  fact  is  presented 
by  the  pleadings,  it  must  be  tried  by  jury,  unless 
such  jury  be  waived  as  in  other  cases.  The 
jury  shall  be  formed  in  the  same  manner  as  other 
trial  juries  in  the  county  court." 


CODE  COMMISSIONERS'  NOTE, 
contain  specific  denials.  The  defendant  must 
specifically  deny  each  allegation  he  desires  to 
controvert,  and  when  the  allegation  is  complex, 
embracing  several  clauses  or  propositions,  he 
must  deny  each  branch  of  the  proposition  sepa- 
ratelv  and  disjunctively,  or  his  denial  will  be 
insufficient.  More  v.  Del  Valle,  28  Cal.  172; 
Burke  v.  Carruthers,  31  Cal.  468.  The  pro- 
visions of  the  Civil  Practice  Act,  with  regard  to 
the  denials  of  the  allegations  of  the  complaint 
by  the  answer,  apply  to  actions  of  forcible  entry 
and  detainer,  and  to  such  actions  upon  all  other 
points  not  otherwise  provided  for  in  said  act. 
More  V.  Del  Valle,  28  Cal.  170. 


§  1172.  Showing  required  of  plaintiff  in  forcible  entry  or  detainer.  Of 
defendant.  On  the  trial  of  any  proceeding  for  any  forcible  entry  or  for- 
cible detainer,  the  plaintiff  shall  only  be  required  to  show,  in  addition  to 
the  forcible  entry  or  forcible  detainer  complained  of,  that  he  was  peace- 
ably in  the  actual  possession  at  the  time  of  the  forcible  entry,  or  was  en- 
titled to  the  possession  at  the  time  of  the  forcible  detainer.  The  defendant 
may  show  in  his  defense  that  he  or  his  ancestors,  or  those  whose  interest 
in  such  premises  he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the  commencement  of  the 
proceedings,  and  that  his  interest  therein  is  not  then  ended  or  determined; 
and  such  showing  is  a  bar  to  the  proceedings. 

dominion  as  an  actual  corporeal  presence 
on  the  premises.  Minturn  v.  Burr,  16  Cal. 
107;   Knowles  v.   Crocker  Estate,   149  Cal. 


Practice.    See  post,  §  1177. 

Legislations  1172.  Enacted  March  11,  1873; 
based  on  Stats.   1865-66,  p.  768,   §   9. 

Construction  of  statute.  An  action  of 
unlawful  detainer  can  be  resorted  to  only 
in  the  cases  and  by  and  against  the  parties 
mentioned  in  the  statute.  Ben  Lomond 
Wine  Co.  v.  Sladky,  141  Cal.  619;  75  Pac. 
332. 

Object  of  statute.  One  great  object  of 
the  forcible  entry  and  detainer  law  is  to 
prevent  even  rightful  owners  from  taking 
the  law  into  their  hands,  and  attempting 
to  recover,  by  violence,  what  the  remedial 
process  of  a  court  would  give  them  in  a 
peaceful  mode.    Voll  v.  Ilollis,  GO  Cal.  569. 

Actual  possession.  The  subjection  of  the 
premises  to  the  exclusive  will  and  control 
of  the  possessor,  by  means  of  the  exercise, 
by  him,  of  visible  and  notorious  acts  of 
dominion  over  them,  constitutes  actual  pos- 
session. Gray  v.  Collins,  42  Cal.  152.  To 
maintain  an  action  of  forcible  entry  and 
detainer,  it  is  not  necessary  that  the  plain- 
tiff shall  be  in  the  "actual  occupancy"  of 
the  premises:  "actual  possession"  consists 
as  much  of  a  present  power  and  right  of 


278;  86  Pac.  715.  It  is  immaterial  whether 
the  defendant  personally  remains  in  pos- 
session of  the  land  upon  which  he  entered 
I'V  violence:  this  does  not  affect  the  char- 
acter of  his  entry.  Ely  v.  Yore,  71  Cal. 
130;  11  Pac.  868.  One  entering  within  the 
inclosure  of  another,  and  building  a  house 
there,  and  asserting  a  claim  to  the  whole 
or  a  part  of  the  inclosed  land,  while  the 
other  is  living  within  the  inclosure,  and 
asserting  his  possession  of  the  land,  does 
not  acquire  such  an  actual  possession  of 
any  part  of  the  land  as  to  enable  him  to 
maintain  an  action  of  forcible  entry  and 
detainer.  Ross  v.  Roadhouse,  36  Cal.  580. 
Where  the  plaintiff  had  built  fences,  which, 
with  the  fences  then  existing  and  a  natural 
barrier,  made  a  substantial  inclosure,  such 
incloiiure  constitutes  actual  possession. 
Knowles  v.  Crocker  Estate  Co.,  149  Cal. 
278;  86  Pac.  715.  A  sufficient  inclosure  is, 
of  itself,  an  actual  possession  of  land, 
without  a  residence  upon  it,  cultivation,  or 
other  act  of  dominion.     Conroy  v.  Duane, 
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45  Cal.  597.  The  question,  what  is  an 
actual  possession  and  what  is  a  construc- 
tive possession,  must,  in  many  cases,  be  a 
question  of  fact  for  the  jury.  O'Callaghan 
V.  Booth,  6  Cal.  63. 

Actual  and  peaceable  possession.  The 
plaintiff  in  an  action  of  forcible  entry  and 
detainer  may  have  the  peaceable  and  ac- 
tual possession  of  the  land  without  resid- 
ing or  having  a  house  thereon.  Gray  v. 
Collins,  42  Cal.  152;  Knowles  v.  Crocker 
Estate  Co.,  149  Cal.  278;  86  Pac.  715. 
Neither  a  good  and  substantial  fence,  nor 
a  residence  on  the  premises,  is  necessary  to 
a  peaceable  and  actual  possession  of  land: 
there  may  be  an  actual  possession  without 
fences  or  inclosure  of  any  kind.  Goodrich 
V.  Van  Landigham,  46  Cal.  601.  The  actual 
and  peaceable  possession  of  the  premises 
by  the  plaintiff  at  the  time  of  the  entry 
complained  of,  although  contested  in  the 
courts,  is  sufficient.  Spiers  v.  Duane,  54 
Cal.  176.  As  between  two  parties  strug- 
gling for  the  possession,  neither  can 
maintain  an  action  of  forcible  entry  and 
detainer  against  the  other  until  he  has 
acquired  an  actual  possession  which  has 
ripened  into  a  peaceable  possession,  as  be- 
tween themselves.  Voll  v.  Butler,  49  Cal. 
74. 

Scrambling  possession.  By  "a  scrambling 
possession,"  in  an  action  of  forcible  entry 
and  detainer,  is  meant  a  struggle  for  the 
possession  of  the  land  itself,  and  not  such 
a  contest  as  is  waged  in  the  courts.  Spiers 
V.  Duane,  54  Cal.  176.  It  may  frequently 
be  difficult  to  define  the  precise  point  at 
which  a  possession  ceases  to  be  scrambling, 
maintained,  it  may  be,  by  threats  and 
menaces,  and  ripens  into  a  peaceable  pos- 
session; hence,  no  rule  of  universal  applica- 
tion can  be  established,  and  each  case  must, 
of  necessity,  be  determined  by  its  own  cir- 
cumstances. Bowers  v.  Cherokee  Bob,  45 
Cal.  495.  The  action  cannot  be  maintained, 
wiere  the  plaintiff  has  never  had  the  actual 
peaceable  possession  of  the  property,  and 
where  his  onl)'  possession  has  been  but  a 
scrambling  one.  Tivnen  v.  Monnbnn.  76 
Cal.  131;  18  Pac.  144;  House  v.  Keiser,  8 
Cal.  499;  Hoag  v.  Pierce,  28  Cal.  187;  Bow- 
ers V.  Cherokee  Bob,  45  Cal.  495;  Conroy  v. 
Duane,  45  Cal.  597;  Voll  v.  Butler,  49  Cal. 
74;  Spiers  v.  Duane,  54  Cal.  176;  Castro  v. 
Tewksbury,  69  Cal.  562;  11  Pac.  339. 

Possession  of  or  entry  on  part  of  land. 
Where  the  grantor  of  land  is  residing  on  a 
portion  of  the  land  described  in  the  deed, 
claiming  to  the  boundaries  described  there- 
in, his  grantee,  who  enters  into  the  j)OS- 
session  thereof,  is,  in  contemplation  of  law, 
in  possession  of  the  whole  tract.  Hoag  v. 
Pierce,  28  Cal.  187.  Where  one  person  has 
a  house  upon  a  portion  of  a  tract  of  land 
which  he  is  occupying,  and  another  person 
enters  upon  another  part  of  the  tract  and 
erects    a    house,    without    doing    anything 


further,  this  does  not  constitute  a  forcible 
entry  upon  and  detainer  of  the  whole  tract. 
TKompson  v.  Smith,  28  Cal.  527. 

Possession  of  uninclosed  land.  To  con- 
stitute possession  of  agricultural  lands,  it 
is  not  necessary  that  the  land  be  inclosed; 
but  if  not  inclosed,  it  must  be  shown  that 
the  plaintiff  exercised  exclusive  dominion 
and  control  over  it,  in  order  to  maintain  an 
action  of  forcible  entry  and  detainer.  Mc- 
Cormick  v.  Sheridan,  77  Cal.  253;  19  Pac. 
419. 

Title  and  right  of  possession.  Questions 
of  title  or  right  of  possession  cannot  be 
tried  in  actions  of  forcible  entrj^  and  de- 
tainer. McCauley  v.  Weller,  12  Cal.  500; 
Minturn  v.  Burr,  16  Cal.  107;  Henderson  v. 
Allen,  23  Cal.  519;  Warburton  v.  Double, 
38  Cal.  619;  Mason  v.  Wolff,  40  Cal.  246; 
Sanchez  v.  Loureyro,  46  Cal.  641;  Voll  v. 
Hollis,  60  Cal.  569;  Bostwick  v.  Mahoney, 
73  Cal.  238;  14  Pac.  832;  Felton  v.  Millard, 
81  Cal.  540;  21  Pac.  533;  Giddings  v.  '76 
Land  and  Water  Co.,  83  Cal.  96;  23  Pac. 
196;  Knowles  v.  Murphy,  107  Cal.  107;  40 
Pac.  111.  The  forcible  entry  and  detainer 
statute  was  not  intended  to  apply  to  any 
case  where  the  title  to  the  land  could  be 
made  a  question,  but  only  to  cases  where, 
from  the  nature  of  the  relation  between 
the  parties,  no  such  question  could  be 
made,  because  prohibited  by  law.  Eeay  v. 
Cotter,  29  Cal.  168. 

Forcible  entry  and  detainer,  what  con- 
stitutes. Under  the  code,  all  entries  on  the 
actual  possession  of  another  are  unlawful, 
and  the  question  of  good  or  bad  faith  on 
the  part  of  the  defendant  in  an  action  of 
forcible  entry  or  detainer  no  longer  affects 
the  right  of  recovery.  Voll  v.  Hollis,  60 
Cal.  569;  Holland  v.  Green,  62  Cal.  67; 
Bank  of  California  v.  Taaffe,  76  Cal.  626; 
18  Pac.  781;  Giddings  v.  '76  Land  and 
Water  Co.,  83  Cal.  93;  23  Pac.  196;  Kerr 
V.  O'Keefe,  138  Cal.  415;  71  Pac.  447;  Car- 
teri  V.  Eoberts,  140  Cal.  164;  73  Pac.  818. 
One  who,  with  armed  men,  enters  upon 
land  inclosed  with  a  fence,  and  in  the  pos- 
session of  another,  and  commences  the 
erection  of  a  house,  and  refuses  to  deliver 
up  peaceable  possession  on  demand,  and 
makes  a  show  of  force  to  retain  it,  is  guilty 
of  forcible  entry  and  detainer.  Watson  v. 
Whitney,  23  Cal.  375.  Where  the  defend- 
ant in  an  action  of  forcible  entry  and  de- 
tainer is  in  possession  under  an  unlawful 
entry,  such  possession  is  an  unlawful  hold- 
ing, in  the  absence  of  anything  occurring 
after  such  entry  to  give  him  a  right  of 
possession  as  against  the  plaintiff.  Treat 
v.  Forsyth,  40  Cal.  4S4.  If  the  detainer  is 
unlawful  and  forcible,  the  defendant  is 
liable  for  a  forcible  detainer,  whether  he 
originally  obtained  the  possession  peace- 
ably or  otherwise:  it  is  immaterial  whether 
the  entry  is  peaceable  or  violent,  provided 
it   is   unlawful   and  the  detainer  forcible. 
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Conroy  v.  Duane,  45  Cal.  597.  In  an  action 
of  forcible  entry  and  detainer  against  sev- 
eral defendants,  where  the  possession  was 
taken  by  the  act,  agency,  and  co-operation 
of  all  the  defendants,  and  the  holding, 
whether  bj^  one  or  many,  was  in  pursuance 
of  such  arrangement  or  preconcert,  the  de- 
fendants are  guilty  of  forcible  entry  and 
detainer.     Minturn  v.  Burr,  16  Cal.  107. 

Maintenance  of  actions.  To  maintain  an 
action  of  forcible  entry,  the  plaintiff  must 
show,  that  he  was  in  the  actual  and  peace- 
able possession  of  the  property  entered 
upon;  that  the  defendant,  by  some  kind  of 
violence  or  circumstance  of  terror,  entered 
into  or  upon  the  property,  and  so  turned 
the  plaintiff  out  and  took  and  held  pos- 
session of  it  himself,  or  that,  after  making 
a  peaceable  entrj^,  the  defendant,  by  force, 
threats,  or  menacing  conduct,  turned  the 
plaintiff  out  and  took  possession.  Castro 
V.  Tewksbury,  69  Cal.  562;  11  Pac.  339.  A 
person  may  maintain  an  action  for  a  forci- 
ble entry  or  a  forcible  detainer:  the  purpose 
of  the  statute  is  to  secure  a  speedy,  if  not  a 
summary,  restitution  of  the  premises  to  the 
party  deprived  of  the  possession,  by  the 
means  therein  specified.  Brawley  v.  Eisdon 
Iron  Works,  38  Cal.  676.  Where  a  locator 
upon  public  land  erects  a  dwelling-house 
thereon,  and  leaves  with  the  intention  of 
returning  with  his  family,  but  is  delayed 
for  some  time  because  he  finds  his  wife  too 
ill  to  be  removed,  he  may  maintain  an  ac- 
tion of  unlawful  detainer  against  one  who 
has  intruded  uj)on  such  premises  during 
his  absence,  and  who  refuses  to  surrender. 
Wilson  V.  Shackelford,  41  Cal.  630.  The 
plaintiff  in  an  action  of  forcible  entry  and 
detainer  cannot  maintain  the  action,  where 
the  lands  in  controversy  had  never  been 
inclosed  by  him,  or  by  those  under  whom 
he  claimed,  or  where,  at  or  within  five  days 
of  the  date  of  the  alleged  entry  of  the  de- 
fendant, he  did  not  have  possession  of  the 
land  entered  upon,  and  where  there  is  an 
entire  absence  of  evidence  tending  to  es- 
tablish that  defendant  exercised  or  threat- 
ened force  of  any  character  in  obtaining 
or  continuing  his  possession.  Wilbur  v. 
Cherry,  39  Cal.  660.  An  action  of  forcible 
entry  and  detainer  cannot  be  maintained, 
where  there  was  no  actual  force  used,  and 
the  plaintiff  neither  apprehended  nor  had 
any  ground  to  apprehend  any  positive  act 
of  violence  from  the  defendant  (Thomiison 
v.  Smith,  2S  Cal.  527) ;  nor  where  the  plain- 
tiff had  worked  on  a  mining  claim,  and  had 
run  tunnels  and  sunk  shafts  on  the  same 
for  mining  purposes,  but  had  ceased  work, 
and  had  not  occujned  the  same  for  several 
months  (Laird  v.  Waterford,  50  Cal.  315); 
nor  where  the  plaintiff  entered,  without 
right,  a  vacant  house  on  the  land  of  the  de- 
fendant, and  continued  in  peaceable  pos- 
session of  it  for  several  months,  and  where, 
during  the  absence  of  the  plaintiff",  the  de- 


fendant entered  peaceably  and  removed 
the  furniture  from  the  building,  and  re- 
fused to  permit  the  plaintiff  to  enter  on 
his  return.  Powell  v.  Lane,  45  Cal.  677; 
and  sec  Potter  v.  Mercer,  53  Cal.  667.  The 
remedy  of  forcible  entry  and  detainer  can- 
not be  maintained  against  a  stranger  who 
has  been  in  the  quiet  possession  of  the 
premises  for  a  period  of  more  than  one 
year.  Wilson  v.  Carson,  14  Cal.  App.  570; 
112  Pac.  735. 

Right  to  recover  possession.  Where  a 
tenant  is  wrongfully  and  forcibly  evicted 
from  a  substantial  part  of  demised  prem- 
ises by  the  landlord,  and  the  lease  is  not 
terminated,  but  the  tenant  still  continues 
to  occupy  the  part  of  which  he  retains 
possession,  the  landlord  cannot  recover  pos- 
session from  the  tenant,  by  reason  of  non- 
payment of  rent,  while  the  eviction  con- 
tinues, nor  can  the  tenant  be  compelled  to 
pay  the  rent  reserved:  in  such  case  there 
can  be  no  apportionment  of  rent.  Skaggs 
V.  Emerson,  50  Cal.  3.  In  an  action  of 
forcible  detainer,  the  plaintiff  is  entitled 
to  recover  upon  showing  the  forcible  de- 
tainer, and  that  he  is  entitled  to  the  pos- 
session at  the  time  of  such  forcible  de- 
tainer. Murphy  v.  Snyder,  67  Cal.  451;  8 
Pac.  2. 

Dismissal  of  premature  suit.  A  prema- 
ture suit  for  forcible  entry  and  detainer 
must  be  dismissed.  Kay  v.  Armstrong,  4 
Cal.  20S. 

Damages  for  detainer.  Where  the  plain- 
tiff in  forcible  entry  and  detainer  was 
ousted  from  only  a  part  of  the  premises, 
he  is  not  entitled  to  recover  damages  for 
a  detainer  of  the  whole.  Thompson  v. 
Smith,  28  Cal.  527. 

Defenses.  In  an  action  of  forcible  entry 
and  detainer  by  a  landlord  against  his  ten- 
ant, the  latter  may  defend  by  showing  an 
eviction  under  an  adverse  title  in  a  judi- 
cial proceeding,  of  which  proper  notice  was 
given  to  the  landlord.  Wheelock  v.  War- 
schauer,  21  Cal.  309.  In  an  action  of  un- 
lawful detainer  for  holding  over  after  the 
expiration  of  the  term,  it  is  a  complete 
defense  that  the  time  during  which  the 
defendant  was  entitled  to  occupy  the  land 
under  the  terms  of  the  agreement  set  forth 
had  not  expired  when  the  demand  for  pos- 
session was  made.  Rogers  v.  Hackett,  49 
Cal.  121.  Where  the  lessor  of  a  hotel,  after 
the  lease  is  made,  enters  into  a  contract  of 
j'artnership  with  the  lessee  in  keeping  the 
hotel,  which  contract  is  carried  into  execu- 
tion, the  lessee  may  prove  the  same  as  a 
defense  in  an  action  of  unlawful  detainer 
afterwards  brought  by  the  lessor  to  re- 
cover possession  of  the  premises.  Pico  v. 
Cuyas,  47  Cal.  180.  It  is  a  necessary  ele- 
ment of  the  cause  of  action  in  forcible  de- 
tainer, that  the  entry  was  unlawful  with 
respect  to  the  relations  between  the  de- 
fendant and  the  plaintiff;  but  the  defend- 
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ant  may  show,  in  defense,  that  the  entry 
was  by  the  consent  and  permission  of  the 
plaintiff.  Carteri  v.  Eoberts,  140  Cal.  164; 
73  Pac.  818.  In  an  action  of  unlawful 
detainer  for  holding  over  after  the  expira- 
tion of  the  term  of  a  lease,  the  defendant 
may  set  up  in  defense  that  the  plaintiff 
procured  a  deed  from  the  defendant  and 
the  agreement  of  lease  by  fraud  and  un- 
due influence;  and  an  answer  setting  up 
such  fraud  and  undue  influence,  and  not 
asking  for  afHrmative  relief,  need  not  set 
up  a  rescissiou;  nor  is  it  necessary  that 
the  defendant  shall  first  go  into  an  equity 
court  and  have  the  deed  set  aside.  Simon 
Newman  Co.  v.  Lassing,  141  Cal.  174;  74 
Pac.  761.  In  an  action  of  forcible  entry 
and  detainer,  a  finding  that  the  time  of 
the  defendant's  entry  was  at  a  later  date 
than  that  alleged  in  the  answer,  which 
pleaded  quiet  possession  for  more  than  a 
year,  if  not  necessarily  negativing  the 
averment  of  the  answer,  shows,  necessa- 
rily, that  the  possession  could  not  have 
been  continuous  from  such  prior  date,  and 
a  prior  interrupted  possession,  followed  by 
a  new  entry,  cannot  constitute  part  of  the 
quiet  possession  for  the  space  of  one  whole 
year  together  next  before  the  commence- 
ment of  the  proceedings  required  by  this 
section  to  constitute  a  defense  to  the  ac- 
tion. Amador  Gold  Mine  Limited  v.  Ama- 
dor Gold  Mine,  114  Cal.  346;  46  Pac.  80. 
Proof  of  prior  possession  of  the  premises 
in  controversy,  in  an  action  of  forcible 
entry  and  detainer,  does  not  constitute  a 
defense  to  the  action.  Brown  v.  Perry,  39 
Cal.  23.  Where  a  tenant  fails  to  pay  rent 
when  it  falls  due,  and  for  three  days  after 
a  demand  thereof,  and  for  possession  of 
the  premises,  by  the  landlord,  a  subse- 
quent tender  of  the  rent,  with  interest  and 
costs,  is  no  defense  in  an  action  of  unlaw- 
ful detainer.  Roussel  v.  Kelly,  41  Cal.  360. 
The  defendant  in  an  action  of  unlawful 
detainer  cannot  defend  on  the  theory  that 
the  lease  was  intended  to  be  a  mortgage. 
Bostwiek  v.  Mahoney,  73  Cal.  238;  14  Pac. 
832.  The  defendant  in  an  action  of  for- 
cible entry  and  detainer  cannot  justify  his 
entry  under  a  lease  giving  a  right  of 
entry  for  rent  due  and  unpaid,  nor  under 
a  crop  mortgage,  partly  due,  and  giving  a 
right  of  entry.  Kerr  v.  O'Keefe,  138  Cal. 
415;  71  Pac.  447. 

Sufficiency  of  answer.  In  an  action  of 
forcible  entr}''  and  detainer,  commenced 
before  a  justice  of  the  peace,  an  answer 
v.'hich  denies  generally  the  allegations  of 
the  complaint  is  sufficient.  Henderson  v. 
Allen,  23  Cal.  519. 

Set-off  or  counterclaim.  A  set-off  or 
counterclaim  is  not  admissible  in  an  ac- 
tion of  forcible  entry  and  detainer.  War- 
burton  V.  Doble,  38  Cal.  619. 

Admissibility  of  evidence.  In  an  action 
of  forcible  entry  and  detainer,  a  lease  to 


the  plaintiff  is  admissible  to  show  that  he 
is  entitled  to  the  possession.  Murphy  v. 
Snyder,  67  Cal.  451;  8  Pac.  2.  The  plain- 
tiff in  such  action  may  prove  that  the  de- 
fendant entered  at  any  time  within  one 
year  next  before  the  commencement  of  the 
action:  within  that  period  no  variation 
from  the  date  alleged  in  the  complaint  as 
to  the  entry  is  material.  Amador  Gold 
Mine  Limited  v.  Amador  Gold  Mine,  114 
Cal.  346;  46  Pac.  80.  All  matters  of  legal 
excuse,  justification,  or  avoidance,  may  be 
given  in  evidence,  under  a  general  denial 
of  the  allegations  of  the  complaint  (Wat- 
son V.  Whitney,  23  Cal.  375);  but  oral 
evidence  of  the  transfer  of  title  to  or  in- 
terest in  the  land  claimed  is  not  admis- 
sible (Buel  V.  Frazier,  38  Cal.  693);  and 
evidence  of  permission  by  a  lessor  to  his 
lessee  to  extend  his  possession  beyond  the 
limits  of  the  leased  premises  is  inadmis- 
sible to  show  constructive  possession  of 
the  exterior  limits  in  the  lessor.  Mason  v. 
Wolff,  40  Cal.  246.  A  lease  from  a  third 
person  to  the  defendant  is  not  admissible. 
Holland  v.  Green,  62  Cal.  67.  It  is  error 
to  permit  the  defendant  to  prove  that  his 
signature  to  the  lease  was  obtained  by 
fraud  or  mistalce,  where  neither  is  set  up 
in  the  answer.  McCreary  v.  Marston,  56 
Cal.  403. 

Competent  evidence.  In  an  action  of 
forcible  entry  and  detainer,  a  judgment 
against  the  defendant,  awarding  posses- 
sion of  the  land,  is  competent  evidence  for 
the  purpose  only  of  showing  the  extent 
of  the  possession  of  the  plaintiff,  and  that 
the  defendant  was  estopped  from  contest- 
ing the  same.  Mitchell  v.  Davis,  23  Cal.  381. 
It  is  competent,  in  such  an  action,  to  show 
that  the  plaintiff  was  arrested  at  the  de- 
fendant's instance,  as  a  means  of  keeping 
him  away  from  the  premises  while  the  de- 
fendant enters  and  takes  possession.  Las- 
serot  V.  Gamble,  5  Cal.  Unrep.  510;  46  Pac. 
917. 

Evidence  required  of  plaintiff.  The 
plaintiff  in  an  action  of  forcible  entry  and 
detainer  must  show  an  actual  inclosure, 
or  its  equivalent,  as  evidence  of  an  actual 
exclusive  appropriation  and  dominion: 
merely  putting  down  stakes,  or  making  a 
boundary  line,  is  not  sufficient.  Preston  v. 
Kehoe,  15  Cal.  315.  It  is  necessary  to 
prove  that  the  defendant  made  a  forcible 
entry,  or  forcibly  detained  the  premises 
from  the  plaintiff.  Conroy  v.  Duane,  45 
Cal.  597.  Where  the  complaint  alleges  a 
forcible  and  unlawful  entry,  and  that  the 
defendant  forcibly  detained  the  premises 
so  unlawfuly  taken,  it  is  necessary  to 
prove  a  forcible  entry,  the  fact  of  the  <le- 
tainer  being  stated,  not  as  an  independent 
ground  of  relief,  but  as  a  mere  continua- 
tion or  consequence  of  the  first  act.  Pres- 
ton V.  Kehoe,  15  Cal.  315.  This  section 
requires  that  the  plaintiff  shall  prove  that 
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he  was  peaceably  in  the  actual  possession 
of  the  premises  at  the  time  of  the  forcfble 
entry,  or  was  entitled  to  the  possession 
at  such  time.  Kuowles  v.  Crocker  Estate 
Co.,  125  Cal.  264;  57  Pac.  998.  It  is  suffi- 
cient to  show,  under  this  section,  that  the 
plaintiff  was  entitled  to  the  possession  at 
the  time  of  the  unlawful  entry:  possession 
is  not  necessary.  White  v.  Pfieffer,  165 
Cal.  740;  134  Pac.  321.  The  plaintiff  must 
show  an  actual  peaceable  possession  in 
himself  at  the  time  of  the  entry.  Treat 
V.  Stuart,  5  Cal.  114;  Preston  v.  Kehoe, 
15  Cal.  315;  Mitchell  v.  Davis,  20  Cal.  45; 
Cummins  v.  Scott,  23  Cal.  526;  Hoag  v. 
Pierce,  28  Cal.  187;  Shelby  v.  Houston,  38 
Cal.  410;  Warburton  v.  Doble,  38  Cal.  619; 
Buel  V.  Frazier,  38  Cal.  693;  Barlow  v. 
Burns,  40  Cal.  351;  Bowers  v.  Cherokee 
Bob,  45  Cal.  495;  Voll  v.  Butler,  49  Cal. 
74;  Laird  v.  Waterford,  50  Cal.  315;  Spiers 
V.  Duane,  54  Cal.  176;  Castro  v.  Tewks- 
bury,  69  Cal.  562;  11  Pac.  339;  Knowles  v. 
Crocker  Estate  Co.,  125  Cal.  264;  57  Pac. 
998.  Stock  ranging  over  uninclosed  public 
lands  is  not  evidence  of  such  a  possession 
of  any  specific  portion  of  such  lands  in  the 
owner  of  the  stock  as  will  enable  him  to 
maintain  an  action  of  forcible  entry  and 
detainer.  Buel  v.  Frazier,  38  Cal.  693. 
The  plaintiff  must  show  that  within  five 
days  before  the  unlawful  entry  by  the  de- 
fendant he  was  in  the  peaceable  and  ac- 
tual possession  of  the  demanded  premises. 
MeCormick  v.  Sheridan,  77  Cal.  253;  19 
Pac.  419.  It  is  not  necessary  to  prove 
actual  force:  threats  or  menaces  of  a  hos- 
tile character,  showing  a  determination  to 
resort  to  violence  if  resistance  is  offered, 
are  all  that  is  necessary.  O'Callagban  v. 
Booth,  6  Cal.  63.  Where  the  plaintiff 
alleges  an  entry  during  his  absence,  and 
demand  for  the  surrender  of  the  premises, 
it  is  not  incumbent  on  him  to  prove  an 
entry  in  fact  forcible,  where  the  entry  was 
clearly  unlawful,  and  the  evidence  shows 
the  plaintiff's  possession  at  the  time  of  the 
entry.    Treat  v.  Forsyth,  40  Cal.  484. 

"Writ  of  restitution.  In  an  action  of 
forcible  detainer,  the  granting  of  a  writ 
of  restitution  does  not  determine  either 
the  right  of  property  or  the  right  of  pos- 
session.   Mitchell  V.  Hagood,  6  Cal.  148. 

When  title  may  be  given  in  evidence  in  actions 
of  forcible  entry  and  unlawful  detainer.  See  note 
77   Am.    Dec.    552. 

Defenses  to  action  for  forcible  entry  and  de- 
tainer.    See  note   121   Am.   St.   Kep.  404. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1866, 
p.  768. 

1.  What  plaintiff  must  allege  and  prove  to  sus- 
tain action.  The  holtling  over  of  the  land  is  the 
foundation  of  the  action,  and  must  necessarily 
be  proved,  like  any  other  substantive  fact.  Keed 
V.  Grant,  4  Cal.  176.  The  plaintiff  must  show 
an  actual  peaceable  possession  in  himself  at  the 
time  of  the  entry.  Treat  v.  Stuart,  5  Cal.  113. 
Proof  of  actual  force  is  not  necessary  to  main- 
tain this  action;  but  threats,  etc.,  are  sufficient, 
which  show  an  intention  to  resort  to  violence  if 
resistance  is  offered.  What  is  actual  and  what 
2  Fair. — 83 


is  constructive  possession  must  frequently  be  a 
question  of  fact  for  the  jury.  Where  the  plaintiff 
in  an  action  for  forcible  entry  upon  the  front  of 
a  town  lot  proved  that  he  had  a  small  house  on 
the  rear  of  it,  held  sufficient  to  warrant  the 
jury  in  finding  an  actual  possession  of  t!i:-  whole 
lot.  O'Callagban  v.  Booth,  6  Cal.  63.  Where  a 
plaintiff  had  obtained  judgment  in  another  court 
for  a  quarter's  rent  under  a  lease,  in  an  action 
oi  forcible  entry  for  non-payment  of  another 
quarter's  rent  under  the  same  lease,  between  the 
same  parties,  the  plaintiff  can  introduce  the 
former  judgment  as  evidence  on  all  the  points 
identical  in  the  two  cases.  Love  v.  Waltz,  7 
Cal.  250.  If  the  complaint  allege  forcible  and 
unlawful  entry,  and  that  defendants  forcibly  de- 
tained the  premises  so  unlawfully  taken,  forcible 
entry  must  be  proven — the  averment  of  detainer 
not  being  stated  as  an  independent  ground  of 
relief.  Proof  of  forcible  detainer  does  not  prove 
forcible  entry.  Preston  v.  Kehoe,  15  Cal.  315. 
If  a  building,  locked  up,  and  in  possession  of 
plaintiff,  has  been  entered  by  third  persons,  and 
taken  possession  of  forcibly  and  unlawfully,  and 
is  detained,  the  jury  should  determine  how  and 
by  whose  direction,  agency,  or  procurement  the 
entry  was  made,  and  whether  by  preconcert  and 
arrangement  or  not;  and  if  they  find  possession 
was  taken  by  the  act,  agency,  and  co-operation 
of  all  the  defendants,  and  the  holding,  whether 
by  one  or  many,  was  in  pursuance  of  such  ar- 
rangement or  preconcert,  then  the  defendants 
are  all  guilty  of  the  entry  and  detainer.  Min- 
turn  V.  Burr,  16  Cal.  107.  In  order  for  the 
plaintiff  to  recover  possession  of  land  held  by 
pre-emption,  it  is  indispensable  to  prove  that 
the  premises  upon  which  the  defendant  entered 
were  within  the  lines  described  in  the  plaintiff's 
affidavit.  Cummins  v.  Scott,  20  Cal.  83 ;  Cum- 
mins V.  Scott,  23  Cal.  526.  A  judgment  against 
defendant,  awarding  possession  of  the  land,  and 
the  writ  of  restitution  issuing  on  the  same,  and 
the  sheriff's  return  thereon,  held  competent  evi- 
dence for  the  purpose,  only,  of  showing  the  e.x- 
tent  of  plaintiff's  possession,  and  that  defendant 
was  estopped  from  contesting  the  same.  Mitchell 
V.  Davis,  23  Cal.  381.  If  the  complaint  alleges 
an  unlawful  entry  and  a  subsequent  forcible 
detainer,  a  deed  of  conveyance  of  the  property 
to  the  defendant  or  his  lessor  is  admissible  in 
evidence  in  his  behalf,  to  show  the  good  faith 
of  his  entry  ;  but  if  a  forcible  entry  and  detainer 
is  alleged,  then  such  deed  is  not  admissible. 
Thompson  v.  Smith.  28  Cal.  527. 

2.  Evidence  of  force.  There  must  be  evidence 
showing  an  actual  exhibition  of  force  to  retain 
possession,  and  of  present  ability  and  disposi- 
tion to  use  it,  to  warrant  a  conviction  of  a 
forcible  detainer.  McMinn  v.  Bliss,  31  Cal.  122. 
For  the  purpose  of  determining  whether  an  entry 
is  forcible,  all  that  transpires  between  the  par- 
ties from  the  time  of  the  coming  in  of  one  until 
the  going  out  of  the  other  should  be  shown  in 
evidence.  Valencia  v.  Couch,  32  Cal.  340;  91 
Am.  Dec.  589.  If,  in  an  action  for  forcible 
entry  and  detainer,  the  evidence  shows  that  there 
was  no  actual  force,  and  that  the  plaintiff  neither 
apprehended  nor  had  any  ground  to  apprehend 
any  positive  act  of  violence  from  the  defendant, 
he  cannot  recover.  Thompson  v.  Smith,  28  Cal. 
527.  The  evidence  must  show  an  entry  with 
strong  hand,  with  unusual  weapons,  or  with 
menace  of  life  or  limb,  or  it  is  not  a  forcible 
entry.  McMinn  v.  Bliss,  31  Cal.  122;  see  Ross 
v.  Roadhouse,  36  Cal.  581,  in  note  to  this  section 
(1172). 

3.  What  defendant  may  allege  in  answer  and 
prove.  -AH  matters  of  legal  excuse,  justification, 
or  avoidance,  can  be  given  in  evidence  by  the 
defendant,  under  a  general  denial.  Watson  v. 
Whitney,  23  Cal.  375;  see,  however.  More  v. 
Del  Valle,  28  Cal.  172.  Where  specific  denials 
are  required,  see  §  1171,  ante,  note  1.  If  P. 
and  H.  are  in  the  peaceable  possession  of  a  lot 
of  land,  and  several  persons,  accompanied  by 
their  employees,  forcibly  evict  them  therefrom 
and  take  possession,  and  then  lease  the  lot  to 
R.,  who  enters  into  peaceable  possession,  and 
five  days  afterwards  D.  and  H.,  with  others, 
forcibly   dispossess  R.   and  take  possession,   and 
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R.  brings  an  action  of  forcible  entry  against 
them,  D.  and  H.  cannot  prove  their  prior  evic- 
tion in  defense.  Roff  v.  Duane,  27  Cal.  568. 
Defendant  must  deny  allegations  of  complaint 
separately,  not  conjunctively.  Burke  v.  Car- 
ruthers,  31  Cal.  467.  If  plaintiff  was  ousted 
forcibly  by  several  persons,  and  defendant  con- 
tends that,  although  present,  he  took  no  part 
in  the  expulsion,  he  may  cross-examine  witnesses, 
who  testified  to  seeing  weapons,  as  to  what  par- 
ties had  the  weapons.  The  ouster  must  be  by 
defendant.  Ross  v.  Roadhouse,  36  Cal.  581.  A 
sot-off  or  counterclaim  is  not  admissible  in  ac- 
tions of  this  class,  whether  it  be  a  demand  for 
money  or  for  a  previous  forcible  entry  of  the 
plaintiff.  When  damages  are  claimed,  which  do 
not  necessarily  result  from  the  forcible  entry  or 
detainer,  as  for  waste,  the  title  to  the  property 
alleged  to  have  been  injured  is  a  proper  subject 
of  inquiry.    Warburton  v.  Doble,  38  Cal.  619. 

4.  Prior  possession  no  defense.  Proof  of  prior 
possession  of  the  premises  in  controversy  does 
not  constitute  a  defense  to  the  action.  Forcible 
entry  necessarily  tends  to  a  breach  of  the  peace. 
Brown  v.  Perry,  39  Cal.  23. 

5.  What  tenant  may  allege  as  a  defense.  It 
is  a  matter  of  defense,  of  which  tenant  may  avail 
himself,  and  show  that  his  landlord's  title  has 
terminated,  or  that  his  attornment  was  made 
under  mistake  of  fact,  or  by  fraud.  McDevitt  v. 
Sullivan,  8  Cal.  592;  Tewksbury  v.  Magraff,  33 
Cal.  237.  Or  he  may  defend  by  showing  an 
eviction  under  an  adverse  title  in  a  judicial  pro- 
ceeding, of  which  proper  notice  was  given  to  the 
landlord.  Wheelock  v.  Warschauer,  21  Cal.  309; 
Steinback  v.  Krone,  36  Cal.  303.  The  effect  of 
an  eviction  being  to  dispossess  the  landlord  as 
well  as  the  tenant,  and  to  relieve  the  latter  from 
the  obligation  of  his  tenancy,  the  tenant  may 
treat  an  eviction,  with  notice,  by  one  having  an 
adverse  title,  as  a  termination  of  the  tenancy, 
and  thus  resist  any  claim  by  the  landlord,  either 
for  rent  or  possession.  Wheelock  v.  Warschauer, 
21  Cal.  309;  Wheelock  v.  Warschauer,  34  Cal. 
265.  An  agreement  made  by  the  landlord  with 
the  tenant,  after  the  expiration  of  the  lease,  that 
the  tenant  shall  have  possession  one  year  longer, 
for  a  stipulated  rent,  to  be  paid  if  the  land  is 
included  in  a  certain  survey,  vests  in  the  tenant 
the  present  right  to  possess  the  land  until  the 
expiration  of  the  agreement,  and  if  pleaded,  is 
a  defense  to  an  action  for  holding  over,  brought 
before  the  expiration  of  the  time  specified  in  the 
agreement.  Uridias  v.  Morrell,  25  Cal.  35.  An 
action  for  unlawful  holding  over  cannot  be  main- 
tained, unless  the  relation  of  landlord  and  ten- 
ant exists  between  plaintiff  and  defendant  at  the 
time  of  plaintiff's  demand  for  possession.  An 
eviction  of  the  tenant  destroys  this  relation,  and 
terminates  the  tenancy.  See  Steinback  v.  Krone, 
36  Cal.  303;  see  this  case  cited  in  notes  3  and  4 
to  §  1161,  ante. 


6.  Plaintiff's  peaceable  actual  possession  or 
right  of  possession.  See  note  5  to  §  1159,  ante, 
commenting  upon  the  following  cases:  House  v. 
Keiser.  8  Cal.  499;  Preston  v.  Kehoe,  15  Cal. 
315;  Minturn  v.  Burr,  16  Cal.  107;  Mitchell  v. 
Davis,  20  Cal.  45;  Owen  v.  Doty,  27  Cal.  502; 
Hoag  V.  Pierce,  28  Cal.  187;  Barlow  v.  Burns, 
40  Cal.  351;  Shelby  v.  Houston,  38  Cal.  423. 
See  note  1  of  this  section  (1172)  for  the  case  of 
Cummins  v.  Scott,  20  Cal.  83;  Cummins  v.  Scott, 
23  Cal.  526.  If  a  party  enters  within  the  in- 
closure  of  another,  and  builds  a  house  there,  and 
asserts  a  claim  to  the  whole  or  a  part  of  the 
inclosed  land,  while  another  person  is  living 
within  the  inclosure,  who  also  asserts  his  pos- 
session to  the  land,  the  party  entering  as  above 
does  not  acquire  such  an  actual  possession  as  will 
enable  him  to  maintain  forcible  entry  or  detainer, 
except  to  the  land  upon  which  his  house  actually 
stands,  and  so  much  thereof  as  is  absolutely 
necessary  to  the  occupation  of  the  house.  Ross 
V.  Roadhouse,  36  Cal.  580.  Deed  as  evidence  of 
possession  ;  evidence  of  possession  generally.  See 
Morgan  v.  Higgins,  37  Cal.  59.  Possession  must 
have  been  peaceable.  Warburton  v.  Doble,  38 
Cal.  619.  Stock  ranging  over  uninclosed  public 
lands  is  not  evidence  of  possession  of  any  specific 
portion  of  such  lands  by  the  owners  of  such 
stock.  Buel  V.  Frazier,  38  Cal.  693.  An  actual 
inclosure  of  the  premises  by  plaintiff,  or  those 
under  whom  he  claims,  or  other  evidence  of  pos- 
session at  or  within  five  days  of  the  date  of  the 
alleged  entry  of  defendant,  must  be  shown,  in 
order  to  maintain  the  action  for  forcible  or  un- 
lawful entry  and  detainer.  Wilbur  v.  Cherry,  39 
Cal.  660. 

7.  Force  to  be  shown.  Force,  in  obtaining 
possession  by  defendant,  must  be  shov/n.  Wilbur 
v.  Cherry,  39  Cal.  660.  Or  intimidation  or 
threats  of  violence,  etc.  Buel  v.  Frazier,  38  Cal. 
693.  And  as  to  force  generally,  see  cases  of 
Reed  v.  Grant,  4  Cal.  176,  O'Callaghan  v.  Booth, 
6  Cal.  63,  Preston  v.  Kehoe,  15  Cal.  315,  Thomp- 
son V.  Smith,  28  Cal.  527,  McMinn  v.  Bliss,  31 
Cal.  122,  Valencia  v.  Couch,  32  Cal.  340,  91  Am. 
Dec.  589,  commented  on  in  notes  1  and  2  to  this 
section  (1172).  A  declaration  of  defendant,  that 
he  will  not  go  off  the  land  until  put  off  by  force 
or  by  law,  is  not  a  forcible  detainer.  The  mere 
supposition  or  surmise  of  a  person,  that,  if  he  at- 
tempts to  regain  possession,  force  will  be  used, 
is  not  enough;  but,  in  order  to  maintain  the 
action,  an  attempt  sliould  be  made  to  regain  pos- 
session, and  either  actual  force,  or  threats  of 
force,  must  have  been  used  to  resist  it.  Hodg- 
kins  v.  Jordan,  29  Cal.  577.  Forcible  entry  may 
be  committed  by  breaking  open  doors,  etc.,  witli- 
out  otTering  violence  to  person  in  possession  of 
building.  Brawley  v.  Risdon  Iron  Works,  38  Cal. 
677. 


§  1173.  Complaint  must  be  amended  in  certain  cases.  Continuance. 
"When,  upon  the  trial  of  any  proceeding  under  this  chapter,  it  appears  from 
the  evidence  that  the  defendant  has  been  guilty  of  either  a  forcible  entry 
or  a  forcible  or  unlawful  detainer,  and  other  than  the  offense  charged  in 
the  complaint,  the  judge  must  order  that  such  complaint  be  forthwith 
amended  to  conform  to  such  proofs ;  such  amendment  must  be  made  with- 
out any  imposition  of  terms.  No  continuance  shall  be  permitted  upon 
account  of  such  amendment  unless  the  defendant,  by  affidavit  filed,  shows 
to  the  satisfaction  of  the  court  good  cause  therefor. 

Continuance,  generally.    Ante,  §  595. 

1.   Enacted    March     11, 


Legislation   8   1173. 
1872. 

2.  Amended  by  Stats.  1885,  p.  102,  (1)  in- 
serting (a)  "or  unlawful"  l)efore  "detainer"  and 
(b)  "made"  after  "must  be";  (2)  substituting 
"must"  for  "shall." 

Amendment  of  complaint.  Whore  the 
plaintiff  in  an  action  of  forcible  entry  and 


detainer  sues  upon  only  one  or  upon  two 
of  the  causes  of  action  mentioned  in  the 
statute,  and  the  testimony  makes  a  cause 
of  action  named  in  the  statute,  but  not 
set  out  in  the  complaint,  it  is  the  duty 
of  the  court,  of  its  own  motion,  or  on  the 
motion  of  the  plaintiff,  to  permit  him  to 
amend  his  complaint  to  suit  the  testimony. 


]315  AMENDMENT — CONTINUANCE — EXECUTION.  §  117-i 

Valencia    v.    Couch,    32    Cal.    339:    91    Am.  CODE  COMMISSIONERS'  NOTE.     If  the  tes- 

T^          ^on       -NT                   J           i.      £                      au^ timony   shows   a   good   cause   of   action  under   tne 

Dec.  589.     No   amendments   tor   any  other  provisions    of    this    chapter,    but    such    sufficient 

purpose  than  that  expressly  stated  are  au-  cause  is  not  set  out  in  the  complaint,  it  is  the 

thnri7P(^*iin(lpr  this  section  San  Francisco  ^^^y  "^  t^e  court,  on  its  own  motion  or  on  the 
thorizerT-undeitnis  section,    oan  jraucisto        ^^„^-^^^  ^f  ^^e  plaintiff,  to  permit  him  to  amend 

etc.    Bunding    bociety    v.    Lieonard,    1/     Cal.         j^jg   complaint  to  suit  the  testimony.    Valencia  v. 

Ann    254-   119  Pac    405.  Couch,  32  Cal.  340;  91  Am.  Dec.  589;  Shelby  v. 

*^"  '  Houston,  38  Cal.  410. 

§  1174.  Judgment,  what  it  shall  declare.  Assessment  of  damages.  Exe- 
cution. Satisfaction  of  judgment.  If,  upon  the  trial,  the  verdict  of  the 
jury,  or,  if  the  case  be  tried  without  a  jury,  the  finding  of  the  court  be  in 
favor  of  the  plaintiff  and  against  the  defendant  judgment  shall  be  entered 
for  the  restitution  of  the  premises ;  and  il  the  proceedings  be  for  an  unlaw- 
ful detainer  after  neglect,  or  failure  to  perform  the  conditions  or  cove- 
nants of  the  lease  or  agreement  under  which  the  property  is  held,  or  after 
default  in  the  payment  of  rent,  the  judgment  shall  also  declare  the  for- 
feiture of  such  lease  or  agreement.  The  jury  or  the  court,  if  the  proceed- 
ing be  tried  without  a  jury,  shall  also  assess  the  damages  occasioned  to 
the  plaintiff  by  any  forcible  entry,  or  by  any  forcible  or  unlawful  detainer, 
alleged  in  the  complaint  and  proved  on  the  trial,  and  find  the  amount  of 
any  rent  due,  if  the  alleged  unlawful  detainer  be  after  default  in  the  pay- 
ment of  rent.  Judgment  against  the  defendant  guilty  of  the  forcible  en- 
try, or  forcible  or  unlawful  detainer  may  be  entered  in  the  discretion  of  the 
court  either  for  the  amount  of  the  damages  and  rent  found  due,  or  for 
three  times  the  amount  so  found.  When  the  proceeding  is  for  an  unlawful 
detainer  after  default  in  the  payment  of  rent,  and  the  lease  or  agreement 
under  which  the  rent  is  payable  has  not  by  its  terms  expired,  execution 
upon  the  judgment  shall  not  be  issued  until  the  expiration  of  five  days 
after  the  entry  of  the  judgment,  within  which  time  the  tenant,  or  any  sub- 
tenant, or  any  mortgagee  of  the  term,  or  any  other  party  interested  in  its 
continuance,  may  pay  into  court,  for  the  landlord,  the  amount  found  due 
as  rent,  with  interest  thereon,  and  the  amount  of  the  damages  found  by 
the  jury  or  the  court  for  the  unlawful  detainer,  and  the  costs  of  the  pro- 
ceedings, and  thereupon  the  judgment  shall  be  satisfied  and  the  tenant  be 
restored  to  his  estate ;  but  if  payment  as  here  provided  be  not  made  within 
the  five  days,  the  judgment  ma}^  be  enforced  for  its  full  amount,  and  for 
the  possession  of  the  premises.  In  all  other  cases  the  judgment  may  be  en- 
forced immediately. 

Treble   damages.     See    ante,  §735;    Civ.    Code,  forcible   entry,    or   forcible   or  unlawful   detainer, 

§  3345.  for  three  times   the   amount   of  the   damages   thus 

Forfeiture,  relief  from.    Post,  §  1179.  assessed,   and  of   the   rent   found   due";    and    (3) 

Tn<rici-.fSnn    n    1 1 T 1         •<      T? *^A     nt^^^v,     11  ' ''"   word   "proceeding"    instead   of   "proceedings," 

Legislation    8    1174         1.   Enacted     March     11,  ^.,f,„.  ..^.^gj^  „f  ^i^    „  ^^  sentence  beginning  "When 

XB<^,    ana    then    read:      if,    upon    the    trial,    tne  the" 

in  ""flv,  ^^^^'n  ^"'^   ■ '♦•ff^  ^'V^''""^  "^  i^^^  r"['  ',^  3.   Amended  by  Stats.  1907,  p.  55. 

in    favor    of    tlie    plaintiff    and    against    defeadanl,  '  >  t-         ■ 

the  clerk  must  thereupon  enter  judgment  for  Penal  character  of  Section.  This  see- 
the restitution  of  the  premises.  The  jurv,  or  the  .•  •  i  •  i_i  i  •  .,  i  ,  j 
court,  in  case  the  proceeding  is  tried"  without  t'ou  IS  highly  penal  m  its  character,  and 
jury,  must  also  assess  the  damages  occasioned  a  landlord  seeking  to  avail  himself  of  its 
"i^^'ll^  ^lt^':f  ^^'^.l:::^!''^.r:^.:'^i^Tr:ul  ^arsh  terms  mus;t  brmg  himself  strictly 
then  due,  and  thereupon  judgment  against  the  de-  within  its  provisions.  Iburg  v.  Fitch,  57 
fondant  for  three  times  the  amount  of  such  dam-  Cal.  1S9. 

ages   or  rent,    as   the   case   may   be,   so  found  or  .Tiiri<!(?iet1nn    nf     inct^rp'c    rnnrt       Tn     on 

assessed,   must  be  entered."  JUriSQlCtlon     01      justices    COUtt.      in     an 

2.  Amended   by  Code  Amdts.  1873-74,  p.  340.  action     of     forcible     entry    and     detainer 

to  read  as  at  present,  e.vcept  that  it  had,   (1)  in  brought  in   a   iustice's  court,  the   plaintiff 

nrst    sentence,      proceeding      instead   of      proceed-  j.          i.       i    ■                       ji            ,           T         i       -i 

ings";    (2  Mnstead  of  the  present  sentence  begin-  "'"«*    ^ot    Claim    more    than     two    hundred 

ning  "Judgment,"   the  following  constituted  part  dollars   damages  in  all,  and  he  cannot  re- 

"LvTpnT'o^f   beginning    "The  .  jury,"  /o!l"wing  eover   more;    and  the   rental   value   of  the 

payment   of   rent,        and    the   judgment    shall   be  ,            '                               ,                      n          -•    ^ 

rendered    against    the    defendant    guilty    of    the  property  must   not  exceed  twenty-five  dol- 
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lars  a  month  as  a  matter  of  fact  to  be 
determined  by  the  evidence.  Ballerino  v. 
Bigelow,  90  Cal.  500;  27  Pac.  372. 

Defense.  Where  a  tenant  is  evicted  on 
final  process  in  an  action  of  ejectment  by 
a  party  claiming  title  adverse  to  his  lessor, 
of  which  action  the  latter  had  timely 
notice,  the  tenancy  is  thereby  determined, 
and  a  subsequent  taking  and  holding  by 
the  tenant,  under  a  lease  from  the  evictor, 
is  not  in  subordination  to  the  title  of  his 
original  lessor,  and  an  action  by  the  latter 
against  the  tenant,  in  an  action  of  forcible 
entry  and  detainer,  for  an  unlawful  hold- 
ing over,  may  be  successfully  resisted  by 
the  tenant  by  showing  such  eviction  and 
judgment.  Steinbach  v.  Krone,  36  Cal.  303. 
Jury  confined  to  what.  In  cases  of  for- 
cible entry  and  of  forcible  or  unlawful 
detainer,  the  jury  is  confined  to  the  pass- 
ing upon  and  deciding  of  the  question 
of  actual  damages,  if  any,  sustained  by 
the  plaintiff.  San  Francisco  etc.  Building 
Society  v.  Leonard,  17  Cal.  App.  2oi;  119 
Pac.  405. 

Damages.  In  an  action  of  forcible  entry 
and  detainer,  the  plaintiff  is  not  compelled 
to  claim  damages  for  waste  and  injury, 
or  for  rents  and  profits:  he  may  simply 
claim  possession,  and  in  a  subsequent  suit 
may  recover  damages  for  waste  committed 
pending  the  action.  Hicks  v.  Herring,  17 
Cal.  566.  Where  a  finding  that  the  plain- 
tiffs were  in  possession  of  all  the  land  in 
controversy  is  not  assailed,  an  objection 
to  another  finding,  that  they  are  not  en- 
titled to  recover  damages  for  the  whole 
tract,  because  they  showed  themselves  in 
possession  of  no  definite  part,  will  not  be 
sustained.  Giddings  v.  '76  Land  and  Water 
Co.,  83  Cal.  96;  23  Pac.  196.  Damages  for 
a  forcible  entry  are  not  awarded,  unless 
the  plaintiff  recovers  the  possession  of  the 
premises  in  controversy.  Brawley  v.  Eis- 
don  Iron  Works,  38  Cal.  676.  In  an  action 
of  forcible  entry  and  detainer,  damages 
cannot  be  recovered  for  injury  to  the  land- 
lord's property  immediately  adjoining  the 
demised  premises.  Kower  v.  Gluck,  33  Cal. 
401.  The  damages  recoverable  in  an  ac- 
tion of  forcible  entry  and  detainer  must 
be  the  natural  and  proximate  consequence 
of  the  act  complained  of;  hence,  an  alle- 
gation in  the  complaint,  that  the  plaintiffs, 
by  reason  of  the  acts  complained  of,  have 
been  injured  in  their  credit  and  circum- 
stances, and  have  suffered  great  bodily  and 
mental  pain  and  anguish,  to  their  damage 
in  a  specified  sum,  is  insufficient  to  sup- 
port a  judgment  for  damages.  Anderson 
V.  Taylor,  56  Cal.  131;  38  Am.  Eep.  52. 
In  an  action  of  unlawful  detainer,  where 
the  lessee  of  the  i)remises,  prior  to  an  as- 
signment by  him  of  the  lease  and  delivery 
of  possession  thereunder,  has  been  guilty 
of  a  breach  of  a  covenant  of  the  lease,  he 
is   not   liable   therefor   in    damages.     Ben 


Lomond  Wine  Co.  v.  Sladky,  141  Cal.  619; 
75  Pac.  332.  In  an  action  of  forcible  en- 
try and  detainer,  it  is  immaterial  that  the 
judgment  for  rents  described  the  amount 
recovered  by  the  decree  as  "rents,  dam- 
ages": the  word  "damages"  is  evidently 
intended  in  the  sense  in  which  that  term 
is  used  in  §  3281  of  the  Civil  Code,  as  de- 
noting compensation  in  money  for  detri- 
ment suffered  from  the  unlawful  act  or 
omission  of  another.  Keves  v.  Moy  Jin 
Mun,  136  Cal.  129;  68  Pac.  476.  Damages 
in  unlawful  detainer  must  be  fixed  in  ac- 
cordance with  the  rules  of  law;  and  where 
the  complaint  does  not  afford  a  means  of 
so  ascertaining  them,  judgment  cannot 
properly  be  entered  according  to  the 
praver  of  the  complaint.  Buhman  v.  Nick- 
els.'^l  Cal.  App.  266;  82  Pac.  85. 

Rents  and  profits.  In  an  action  of  for- 
cible detainer,  the  amount  of  rent  during 
the  period  of  detention  is  to  be  ascertained 
by  estimating  the  monthly  value,  and  the 
recovery  is  limited  to  that  accruing  after 
the  possession  of  the  tenant  has  become 
unlawful:  rent  accruing  prior  to  that  time 
is  not  recoverable.  Howard  v.  Valentine, 
20  Cal.  282.  The  value  of  the  rents  and 
profits  may  be  recovered,  though  such  value 
is  not  stated  in  the  complaint.  Holmes  v. 
Horber,  21  Cal.  55.  Eent  accruing  after 
suit  brought,  to  the  time  of  trial,  may  be 
recovered  without  pleading  the  same.  Hol- 
land V.  Eastern  Outfittin;;^  Co.,  16  Cal.  App. 
441;  117  Pac.  562.  A  tenant  in  common 
cannot  recover  all  the  rents  and  profits, 
even  as  against  a  trespasser.  Lee  Chuck  v. 
Quan  Wo  Chong,  91  Cal.  593;  28  Pac.  45. 
Upon  the  expiration  of  the  three  days'  no- 
tice, without  the  payment  of  the  rent  de- 
manded, or  the  surrender  of  possession,  the 
further  detention  becomes  unlawful,  and 
for  a  continued  unlawful  possession  and 
detainer  the  plaintiff  would  be  entitled  to 
recover  as  damages  the  amount  of  rent  due 
and  unpaid  to  the  time  of  the  trial.  Hol- 
land V.  Eastern  Outfitting  Co.,  16  Cal.  App. 
441;  117  Pac.  562.  The  court  may  give 
judgment  for  the  amount  of  rent  due  at 
the  time  of  the  trial.  Keyes  v.  Moy  Jin 
Mun,  136  Cal.  129;  68  Pac.  476;  and  see 
Mason  v.  Wolff,  40  Cal.  246.  A  judgment 
for  mesne  profits  of  premises  unlawfully 
withheld  may  be  rendered,  without  a  judg- 
ment for  restitution,  or  without  findings 
establishing  the  plaintiff's  right  to  restitu- 
tion. Nathan  v.  Dierssen,  164  Cal.  607;  130 
Pac.  12. 

Treble  damages  or  treble  rents.  In  an 
action  of  forcible  entry  and  detainer,  dam- 
ages may  be  assessed  for  waste  and  injury, 
as  well  as  for  the  value  of  the  rents  and 
profits;  and  if  no  waste  or  other  injury  has 
been  committed,  the  loss  of  the  use  and 
occupation  of  the  premises  may  be  the  only 
damage  sustained  by  the  complainant,  and 
that  value,  when  ascertained,  is  the  proper 
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measure  of  damages  in  such  case;  these 
damages  are  to  be  ascertained,  or  at^scssed, 
by  the  jury,  or  by  the  court  without  the 
jury,  according  to  the  truth  of  the  case, 
and  when  this  is  done,  it  is  made  the  duty 
of  the  court  to  treble  the  damages.  Tewks- 
bury  V.  O'Counell,  25  Cal.  262.  Those  who 
lease  from  the  tenant,  after  the  landlord 
has  served  on  him  notice  to  quit,  are  liable 
to  the  landlord  for  double  or  treble  dam- 
ages, as  prescribed  by  the  statute.  Schil- 
ling V.  Holmes,  23  Cal.  227.  A  sufficient 
allegation  in  the  complaint,  of  a  refusal 
to  surrender  possession  within  five  days 
after  demand,  will  sustain  a  judgment  for 
the  plaintiff  for  the  restitution  of  the 
premises,  for  trebled  damages,  and  for 
costs.  Rimmer  v.  Blasingame,  94  Cal.  139; 
29  Pac.  857.  Though  the  prayer  of  the 
complaint  does  not  specially  refer  to  the 
statute  allowing  damages  to  be  trebled, 
yet  an  omission  of  this  kind  does  not  pre- 
vent the  court,  particularly  a  justice's 
court,  from  trebling  the  damages  (Watson 
V.  Whitney,  23  Cal.  375):  a  justice's  court 
may  render  judgment  for  the  rent  due  at 
the  time  of  the  trial,  and  may  award  treble 
damages  for  the  whole  amount  of  rent  then 
unpaid,  without  further  amendment  to  the 
complaint.  Nolan  v.  Hentig,  138  Cal.  281; 
71  Pac.  440.  Where  the  court  renders  a 
judgment  against  the  tenant  of  the  prem- 
ises for  restitution,  it  cannot  afterwards 
render  a  further  judgment  against  him  for 
treble  damages.  Iburg  v.  Fitch,  57  Cal.  189. 
The  value  of  rents  and  profits  trebled  can- 
not be  awarded  as  damages.  Buhman  v. 
Nickels,  1  Cal.  App.  266;  82  Pac.  85.  In 
cases  of  forcible  entry  and  of  forcible  or 
unlawful  detainer,  the  court,  after  a  find- 
ing of  actual  damages,  or  rent  due,  is  vested 
with  the  exclusive  power  and  discretion  of 
annexing  a  punishment  by  trebling  the 
damages  or  rent.  San  Francisco  etc.  Build- 
ing Society  v.  Leonard,  17  Cal.  App.  254; 
119  Pac.  405.  Where  the  record  fails  to 
show  that  any  question  on  the  evidence  of 
rental  value  was  offered  by  either  party, 
and  the  action  was  commenced  three  days 
after  the  alleged  expiration  of  the  defend- 
ant's term,  a  judgment  trebling  the  rent 
for  the  premises  is  not  authorized.  Lee 
Chuck  V.  Quan  Wo  Chong,  91  Cal.  593;  28 
Pac.  45. 

Who  liable.  If  the  employees  of  an 
agency,  which  had  rented  premises,  remain 
in  possession  after  notice  served  upon  them 
for  an  increase  of  rent,  and  after  notice 
to  pay  the  rent  or  quit,  they  are  liable  for 
the  increased  rent  and  for  trebled  dam- 
ages, regardless  of  whether  they  were  do- 
ing business  under  the  title  of  such  agency 
or  not.  Nolan  v.  Ilentig,  138  Cal.  281;  71 
Pac.  440. 

Satisfaction  of  judgment  within  five 
days.  Where  an  action  of  unlawful  de- 
tainer is  brought  both  for  non-payment  of 


rent  and  for  breach  of  other  covenants  of 

the  lease,  and  a  verdict  and  judgment  is 
rendered,  upon  all  grounds  alleged,  for 
trebled  rent^,  for  costs,  and  for  the  re- 
covery of  the  demised  premises,  and  for- 
feiture of  the  unexpired  leasehold,  the 
court  has  no  power,  within  five  days  after 
the  judgment,  under  this  section,  to  satisfy 
the  judgment  upon  payment  of  rents,  in- 
terest, and  costs,  and  to  restore  the  defend- 
ant to  his  leasehold  estate.  Bateman  v.  Su- 
perior Court,  139  Cal.  140;  72  Pac.  922. 
Where  a  tenancy  from  month  to  month  has 
not  been  terminated  by  the  notice  required 
by  law,  a  judgment  in  favor  of  the  lana- 
lord,  in  an  action  of  unlawful  detainer 
after  default  in  the  payment  of  rent,  may 
be  satisfied  by  the  tenant,  by  the  pa;  ment 
into  court  of  the  amount  of  the  rent,  with 
interest  thereon  and  costs,  within  five  days 
after  the  entry  of  judgment.  Owen  v. 
Herzihofif,  2  Cal.  App.  622;  84  Pac.  274. 
Only  after  default  in  the  paj'ment  of  rent 
can  the  defendant,  within  five  days  after 
judgment,  pay  into  court,  for  the  landlord, 
the  amount  found  due  as  rent,  with  inter- 
est thereon  and  costs,  and,  so  satisfying 
the  judgment,  be  restored  to  his  estate:  in 
all  other  cases  the  judgment  may  be  en- 
forced immediately.  Bateman  v.  Superior 
Court,  139  Cal.  140;  72  Pac.  922. 

Judgment  void  when.  In  an  action  of 
unlawful  detainer,  by  framing  the  com- 
plaint in  a  particular  way,  the  plaintiff 
cannot  deprive  the  defendant  of  any  right 
secured  to  him  by  statute;  and  where  he 
does  so,  the  judgment  obtained  will  be 
coram  non  judice  and  void.  Ballerino  v. 
Bigelow,  90'Cal.  500;  27  Pac.  372;  and  see 
Newman  v.  Duane,  89  Cal.  597;  27  Pac.  66. 
In  an  action  of  forcible  entry  and  de- 
tainer, a  justice's  court  is  not  concluded 
by  the  allegations  of  the  complaint  as  to 
the  rental  value  of  the  property  involved 
as  determining  the  question  of  its  juris- 
diction to  try  and  render  judgment  in  the 
cause,  but  is  bound  to  determine  the  ques- 
tion in  accordance  with  the  evidence;  and 
where  the  complaint  alleged  that  the 
rental  value  of  the  property  did  not  ex- 
ceed twenty-five  dollars  a  month,  and  the 
evidence  showed  that  it  did  exceed  that 
sum,  no  recovery  can  be  had  in  a  justice's 
court,  and  a  judgment  rendered  therein, 
in  such  a  case,  is  coram  non  judice  and 
void.  Ballerino  v.  Bigelow,  90  Cal.  500;  27 
Pac.  372. 

Effect  of  reversal  of  judgment  on  ap- 
peal. In  an  action  of  forcible  entry  and 
detainer,  where  the  plaintiff  recovers  judg- 
ment, aud  is  placed  in  possession  of  the 
premises  by  a  writ  of  restitution,  the  trial 
court,  upon  a  reversal  of  the  judgment  on 
api>eal,  should  restore  the  defendant  to 
his  possession,  so  far  as  it  can  be  done 
without  interfering  with  the  acquired 
rights  of  third  persons.    Polack  v.  Shafer, 
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46  Cal.  270.  Where  the  judgment  rendered 
against  the  defendant  is  afterwards  re- 
versed, but  such  defendant  has  not  lost 
the  possession  of  the  property  under  or 
through  the  judgment,  he  is  not  entitled 
to  be  restored  to  the  possession,  as  against 
third  parties  who  have  ousted  him  during 
the  pendency  of  the  action.  Bowers  v. 
Cherokee  Bob,  46  Cal.  279. 

CODE  COMMISSIONERS'  NOTE.  1.  Restitu- 
tion. If  a  sheriff  refuses  to  execute  the  writ  on 
the  ground  tl'.at  the  premises  are  in  possession 
of  persons  not  parties  to  the  suit,  the  court  will, 
by  mandamus,  compel  him  to  execute  the  writ. 
Fremont  v.  Crippen,  10  Cal.  211;  70  Am.  Dec. 
711.  Where  plaintiff  had  judgment  in  the  jus- 
tice's court,  and  was  placed  in  possession  of  the 
land  by  a  writ  of  restitution,  and,  subsequently, 
defendant  gave  bond  and  appealed  to  the  county 
court,  where,  after  trial,  there  was  a  verdict  for 
defendant,  the  county  court,  after  reversing  the 
judgment  of  the  justice,  may  award  defendant  a 
writ  of  restitution.  Such  a  writ  was  necessary 
to  perfect  the  jurisdiction  of  that  court  over  the 
subject.  It  is  not  held  in  Stark  v.  Barnes,  4 
Cal.  412,  that  a  party  succeeding  to  the  original 
wrongful  possession  is  liable  in  an  action  of  forci- 
ble entry  and  detainer  in  the  same  manner  as 
his  predecessor:  there,  Barnes  came  in  without 
any  new  title,  and  merely  succeeded  to  the  claim, 
and  consummated  the  trespass  of  the  original 
trespasser.  Kennedy  v.  Hamer,  19  Cal.  375.  An 
injunction  will  not  be  granted  to  restrain  the 
execution  of  a  judgment  in  an  action  of  forcible 
entry  and  detainer  against  a  husband  for  land 
claimed  by  his  wife  as  her  separate  estate,  upon 
the  ground  that  she  was  not  made  a  party  to 
the  proceedings,  or  that  she  was  a  sole  trader. 
Saunders  v.  Webber,  39  Cal.  287;  see  note  2  to 
§  1164,  ante. 

2.  Assessment  of  damages.  The  words,  "or  in 
case  of  rent  unpaid,  the  amount  of  rent  then 
due,"  and  also,  "or  rent,  as  the  case  may  be, 
so  found  or,"  are  additions  to  the  former  law. 
A,  in  pursuance  of  the  provisions  of  the  "act 
prescribing  the  mode  of  maintaining  and  defend- 
ing possessory  actions  on  lands  belonging  to  the 
United  States,"  entered  upon  unoccupied  land, 
marked  it  out,  so  that  its  boundaries  might  be 
easily  tracf^d,  and  commenced  to  build  a  house 
upon  it,  when  he  was  ousted  by  B.  Held,  A 
could  recover  the  land  from  B,  in  an  action  under 
this  chapter,  but  without  a  fine  or  treble  dam- 
ages. Stark  v.  Barnes,  4  Cal.  412.  In  forcible 
antry  and  detainer  tried  in  the  county  couit,  on 
appeal  from  a  justice's  court,  plaintiff,  having 
obtained  a  verdict  for  one  hundred  and  fifty  dol- 
lars damages,  moved  that  they  be  trebled.  Mo- 
tion denied.  Plaintiff  applies  to  the  supreme 
court  for  mandamus  to  compel  the  court  below 
to  render  judgment  for  treble  damages.  Held, 
that  the  application  must  be  denied,  as  plaintiff 
has  an  adequate  remedy  by  appeal;  pending 
which,  plaintiff  can  enforce  so  much  of  the  judg- 
ment as  awards  restitution.  The  judgment  can 
be  corrected  in  this  court,  if  proper,  by  trebling 
the  damages.  Early  v.  Mannix,  15  Cal.  149.  It 
is  questionable  whether,  if  plaintiff  in  forcible 
entry  and  detainer  inserts  in  his  complaint  a 
conditional  prayer,  that  if  waste  be  committed 
on  the  property,  pending  the  suit,  investigation 
be  had  in  relation  thereto,  and  the  damages  occa- 
sioned thereby  be  allowed,  he  is  then  entitled  to 
prove  such  damages,  and  have  them  assessed  by 
the  jury.  Plaintiff  is  not  compelled  to  claim 
damages  for  waste  and  injury,  or  for  rents  and 
profits.  He  may  simply  claim  possession,  and, 
in  a  subsequent  suitj   recover  damages   for  waste 


committed  pending  the  action  of  forcible  entry 
and  detainer.  It  is  optional  with  plaintiff  either 
not  to  claim  any  damages,  or  to  claim  only  such 
as  arise  from  loss  of  rents,  or  from  waste,  or 
from  both.  There  is  no  such  connection  between 
the  rents  and  profits  and  waste  committed  as  to 
require  the  damages  from  the  loss  of  the  one 
and  the  commission  of  the  other  to  be  united  in 
the  demand.  In  actions  for  damages  for  waste, 
the  rule  is,  that  the  proof  of  damage  may  e.xtend 
up  to  the  time  of  verdict  as  to  all  facts  which 
flow  as  a  natural  result  from  the  injury  for 
which  suit  is  brought.  Hicks  v.  Herring,  17  Cal. 
566,  commented  on  in  Warburton  v.  Doble,  33 
Cal.  622.  Section  12  of  the  Forcible  Entry  and 
Detainer  Act  of  1850,  p.  425,  provided  that 
"damages  shall  be  assessed  as  well  for  waste 
and  injury  committed  upon  the  premises,  as  for 
the  rents  and  profits  during  such  detainer,  and 
the  verdict  shall  also  find  the  monthly  value  of 
the  rents  and  profits."  The  meaning  of  this  was, 
that  the  rents  were  to  be  regarded  merely  as 
damages,  and  that  their  amount  during  the  period 
of  the  detention  was  to  be  ascertained  by  esti- 
mating their  monthly  value.  The  plaintiff  could 
only  recover  the  rents  which  accrued  after  the 
possession  of  the  tenant  became  unlawful:  the 
rents  accruing  prior  to  that  time  were  not  re- 
coverable. The  amount  of  rents  is  immaterial, 
and  whether  it  is  one  dollar  or  one  thousand  dol- 
lars, the  jurisdiction  is  the  same.  Howard  v. 
Valentine,  20  Cal.  282.  Rents  and  profits  may 
be  awarded  as  damages,  without  the  value  thereof 
being  alleged  in  the  complaint.  Holmes  v.  Hor- 
ber,  21  Cal.  55.  If  a  complaint  in  an  action 
arising  under  the  act  concerning  forcible  entries 
and  unlawful  detainers,  contains  proper  aver- 
ments of  damages  sustained,  and  plaintiff  re- 
covers, and  damages  are  found,  either  by  the 
court  or  by  the  verdict  of  a  jury,  the  court  must 
treble  the  damages,  although  trelale  damages  are 
not  asked  for  in  the  complaint.  Damages  may 
be  assessed  both  for  waste  and  injury,  and  for 
the  value  of  the  rents  and  profits.  "Tewksbury 
V.  O'Connell,  25  Cal.  264;  Watson  v.  Whitney, 
23  Cal.  375;  Hart  v.  Moon.  6  Cal.  161;  O'Cal- 
laghan  v.  Booth,  6  Cal.  63.  If  the  evidence 
shows  that  plaintiff  was  ousted  from  a  portion 
only  of  the  tract  of  land  described  in  the  com- 
plaint, he  is  not  entitled  to  recover  damages  for 
the  detention  of  the  whole.  Thompson  v.  Smith, 
28  Cal.  527.  A  judgment  for  damages  bears  in- 
terest at  the  rate  of  ten  per  cent  per  annum  from 
the  time  it  is  entered,  whether  it  is  so  provided 
in  the  judgment  or  not.  Burke  v.  Carruthers,  31 
Cal.  463.  The  plaintiffs  cannot  prove  damages 
sustained  by  the  defendants  holding  over  in  re- 
spect to  their  property  immediately  adjoining  the 
demised  premises,  respecting  which  the  relation 
of  landlord  and  tenant  was  not  subsisting.  Kower 
V.  Gluck,  33  Cal.  401.  There  is  no  error  in 
finding  the  amount  of  rent  due  at  time  of  trial. 
Mason  v.  Wolff,  40  Cal.  246.  If,  at  the  time 
of  the  forcible  entry,  the  plaintiff  had  the  actual 
and  peaceable  possession,  and  the  defendant  un- 
lawfully detained  t'ne  premises,  the  plaintiff  is 
entitled  to  recover  the  monthly  rents  and  profits 
during  the  time  of  the  unlawful  detainer,  with- 
out regard  to  the  nature  or  the  extent  of  the 
right  or  title  by  which  he  held  the  possession. 
Roff  V.  Duane,  27  Cal.  568.  Costs  should  not 
be  decreed  to  be  paid  in  gold  coin.  More  v. 
Del  Valle,  28  Cal.  170. 

3.  Generally.  Explanation  of  decisions  cited 
above.  All  the  decisions  given  above,  under  this 
section,  were  rendered  under  the  statute  of  1850, 
p.  425,  and  the  acts  amendatory  thereof.  See 
note  to  §  1159,  ante.  These  several  acts  are,  in 
many  respects,  similar  to  the  provisions  of  the 
code",  and  hence  the  decisions  from  which  the 
above  extracts  are  given  have  more  or  less  bear- 
ing upon  the  several  sections  of  this  chapter. 


§  1175.     [Verification  of  complaint  and  answ^er.     Repealed.] 


Legislation   8   1175.       1.   Enacted    March     11, 
1872. 

2.   Repeal    by    Stats.    1901,    p.    188;    uncon- 


stitutional.   See  note  ante,  §  5. 

S.  Repealed    by    Stats.    1907,    p.    323.      See 
code  commissioner's  note,  ante.  Legislation  §  1166. 
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DAMAGES — EFFECT   OF   APPEAL — PROCEDURE.  §§  1176,  1177 


§  1176.  Effect  of  an  appeal  upon  the  judgment.  An  appeal  taken  by 
the  defendant  shall  not  stay  proceedings  upon  the  judgment  unless  the 
judge  or  justice  before  whom  the  same  Avas  rendered  so  directs. 

supersedeas.  Plummer  v.  Agoure,  20  Cal. 
App.  319;  128  Pac.  1014.  The  power  to 
accept  an  undertaking  and  to  direct  a 
stay  of  proceedings,  under  this  section, 
is  vested  exclusively  in  the  trial  court; 
and  where  application  for  stay  has  been 
made  in  that  court  and  denied,  a  motion 
in  the  supreme  court  for  leave  to  lile  an 
undertaking  on  appeal  and  to  stay  pro- 
ceedings will  also  he  denied.  McDonald 
v.  Hanlon,  71  Cal.  535;  12  Pac.  515.  On 
appeal  from  an  order  setting  aside  the 
satisfaction  of  a  judgment  in  unlawful 
detainer,  execution  will  not  be  stayed  by 
a  writ  of  supersedeas  from  the  appellate 
court,  in  the  absence  of  any  direction 
by  the  trial  judge.  Bateman  v.  Superior 
Court,  139  Cal.  140;  72  Pac.  922.  Where 
an  order  staying  proceedings,  pending  an 
appeal  by  the  defendant  from  a  judgment 
rendered  against  him,  has  been  set  aside 
by  the  trial  court  on  account  of  the  failure 
of  the  sureties  on  the  stay  bond  to  justify, 
the  appellate  court  has  no  power  to  grant 
a  stay  upon  the  appellant's  filing  a  new 
and  satisfactory  undertaking.  Gross  v. 
Kelleher,  73  Cal.  639;  15  Pac.  362.  While 
the  action  of  the  court  in  refusing  to 
direct  a  stay  is  subject  to  review  upon 
appeal,  yet  it  cannot  be  reviewed  upon 
an  application  for  a  writ  of  supersedeas. 
Plummer  v.  Agoure,  20  Cal.  App.  319;  128 
Pac.  1014.  Where  an  order  of  the  superior 
judge  directing  a  stay  of  proceedings  fell 
with  the  expiration  of  time  specified,  and 
was  expressly  revoked,  the  supreme  court 
will  uot  thereafter  issue  a  writ  of  super- 
sedeas, no  matter  upon  what  ground  the 
judge  of  the  trial  court  refused  to  continue 
the  stay  of  proceedings.  Cluness  v.  Bowen, 
135  Cal.  660;  67  Pac.  1048.  In  the  absence 
of  a  direction  from  the  trial  judge  direct- 
ing a  stay  of  proceedings,  the  supreme 
court  has  no  power  to  order  a  writ  of  su- 
persedeas. Bateman  v.  Superior  Court,  139 
Cal.  140;  72  Pac.  922. 

Undertaking  on  appeal  concerning  real 
property.    See  note  ante,  §  945. 


Appeal  as  stay,  generally.    Ante,  §§  946,  949. 

Legislation  8  1176.  1.  Enacted  March  11, 
187^;,  and  then  read:  "An  appeiil  taki  n  by  the 
defendant  does  not  stay  proceedings  upon  the 
judgment  unless  the  county  judge  so  directs." 

2.   Amended  by  Code  Amdts.   1S80,  p.  9. 

Stay  not  of  right.  In  an  action  of  for- 
cible entry  and  detainer,  a  stay  of  pro- 
ceedings, pending  an  appeal,  is  not  a  mat- 
ter of  right:  it  is  a  matter  as  to  which 
the  court  may  exercise  large  discretionary 
powers.  Gross  v.  Kelleher,  73  Cal.  639;  15 
Pac.  362;  Plummer  v.  Agoure,  20  Cal.  App. 
319;  328  Pac.  1014. 

Stay  on  direction  of  trial  judge.  A  stay 
of  proceedings,  upon  an  appeal  from  a 
judgment  of  restitution  in  an  action  of 
unlawful  detainer,  cannot  be  had,  unless 
the  trial  judge  so  directs.  Sarthou  v. 
Keese,  151  Cal.  96;  90  Pac.  187. 

Stay  on  giving  undertaking.  In  an  ac- 
tion of  forcible  entry  and  detainer,  if  a 
bond  is  given  at  the  proper  time  and  in 
due  form,  the  proceedings  are  stayed,  with- 
out reference  to  the  sufficiency  or  insuf- 
ficieucy  of  the  sureties,  and  if,  after 
exception  to  the  sureties,  the  same  or  other 
sureties  justify  within  the  time  allowed, 
the  stay  continues,  and  the  liability  of  the 
new  sureties  relates  back  to  the  time  of 
the  first  stay.  Lee  Chuck  v.  Quan  Wo 
Chong,  81  Cal.  222;  15  Am.  St.  Eep.  50:  22 
Pac.  594. 

Discharge  of  order  staying.  In  an  ac- 
tion of  forcible  entry  and  detainer,  when 
a  judge  has  directed  a  stay  of  proceed- 
ings, and  an  undertaking  on  appeal  has 
been  executed  pursuant  to  his  direction, 
the  lower  court  has  no  further  control  over 
the  matter,  and  cannot  discharge  the  order 
staying  proceedings  after  it  has  been  com- 
plied with.  Lee  Chuck  v.  Quan  Wo  Chong, 
81  Cal.  222;  15  Am.  St.  Eep.  50;  22  Pac. 
594. 

Stay  by  appellate  court.  The  power  to 
stay  proceedings  upon  a  judgment  in  un- 
lawful detainer  is  vested  in  the  trial  judge, 
and,  in  the  absence  of  his  direction,  a 
court  of  appeal  has  no  power  to  order  a 


§1177.  Rules  of  practice.  Except  as  otherwise  provided  in  this  chap- 
ter the  provisions  of  part  two  of  this  code  are  applicable  to,  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in  this  chapter. 


For  Part  II,  see  ante,  §§  307  et  seq. 

Legislation  8  1177.     Enacted  March  11,   1872. 

Counts  of  complaint.  Where  the  first 
count  of  a  complaint  sets  up  a  cause  of 
action  in  unlawful  detainer,  there  is  but 
one  cause  of  action,  namely,  unlawful  de- 
tainer, though  claims  for  rent  due  and  un- 
paid are  set  up  in  other  counts.    Holland 


V.  Eastern  Outfitting  Co.,  16  Cal.  App.  441; 
117  Pac.  562. 

Necessary  allegations.  An  allegation  of 
occupancy  or  possession  is  unnecessary  in 
an  action  to  recover  the  rent  of  land:  no 
right  of  possession  is  involved  in  such 
action.  O'Meara  v.  Plables,  163  Cal.  240; 
124  Pac.  1003. 
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Overruling  demurrer.  Where  the  com- 
plaint in  an  action  of  unlawful  detainer 
states  a  cause  of  action,  a  demurrer  thereto 
is  properly  overruled.  Knight  v.  Black,  19 
Cal.  App.  518;  126  Pac.  512. 

Striking  answer  from  files.  In  an  ac- 
tion of  forcible  entry,  where  an  answer  is 
filed  after  the  expiration  of  the  time  lim- 
ited, the  same  rule  should  be  applied  as  in 
ordinary  civil  actions:  that  default  should 
not  be  entered  until  the  answer  shall  have 
first  been  stricken  from  the  files.  Lunnun 
V.  Morris,  7  Cal.  App.  710;  95  Pac.  907. 

Counterclaim  or  cross-complaint.  No 
counterclaim  or  cross-complaint  of  any 
kind  is  proper  or  permissible  in  actions  of 
unlawful  detainer.  Knight  v.  Black,  19 
Cal.  App.  518;  126  Pac.  512. 

Instructions.  In  an  action  of  forcible 
entry  and  detainer,  where  several  persons 
ousted  the  plaintiff,  and  only  one  is  sued, 
the  court  should  not  instruct  the  jury  to 
find  for  the  plaintiff  if  he  was  ousted:  the 
words  "by  defendant"  should  be  inserted, 
in  the  instruction,  after  the  word  "ousted," 
to  show  that  the  ouster  was  by  the  defend- 
ant.  Boss  V.  Eoadhouse,  36  Cal.  580. 

Stipulation  in  record.  A  stipulation  in 
the  record,  that  a  "lease  had  expired  by 
its  terms,"  if  based  upon  an  erroneous  in- 
terpretation of  the  legal  effect  of  the  con- 
tract, will  be  disregarded.  Owen  v.  Herzi- 
hoff,  2  Cal.  App.  622;  84  Pac.  274. 

Findings.  In  an  action  of  forcible  en- 
try and  detainer,  where  there  is  no  omis- 
sion to  find  upon  any  material  fact  set 
up  by  the  defendant,  and  the  facts  found, 
together  with  the  admissions  contained 
in  the  answer,  sustain  a  cause  of  action 
alleged  in  favor  of  the  plaintiff,  the  de- 
fendant has  no  just  ground  of  complaint 
because  the  court  does  not  find  the  facts 
in  as  many  different  forms  as  the  plaintiff, 
out  of  abundant  caution,  thought  it  best 
to  employ  in  the  statement  of  his  cause 
of  action.  Porter  v.  Murray,  2  Cal.  Unrep. 
687;  12  Pac.  425.  In  an  action  of  forcible 
entry  and  detainer,  where  the  complaint 
sets  forth  two  or  more  grounds  for  relief, 
either  of  which  is  sufficient  to  support  a 
judgment  in  favor  of  the  plaintiff,  a  find- 
ing upon  one  of  such  issues  is  sufficient  to 
sustain  a  judgment,  and  a  failure  to  find 


upon  the  other  issue  does  not  render  the 
decision  against  law.  Adams  v.  Helbing, 
107  Cal.  298;  40  Pac.  422.  In  an  action  of 
unlawful  detainer,  findings  are  required; 
and  where  the  record  shows  affirmatively 
that  findings  were  not  waived,  a  failure  of 
the  court  to  find  upon  au  issue  as  to  the 
rental  value  of  the  premises  is  ground  for 
reversal  of  the  judgment.  Lee  Chuck  v. 
Quan  Wo  Chong,  91  Cal.  593;  2S  Pac.  45. 
Where  the  complaint  charges  both  a  for- 
cible entry  and  a  forcible  detainer,  a  find- 
ing that  the  plaintiff  was  the  owner  and 
in  possession  of  the  property  should  be 
construed  to  import  that  he  was  in  the 
actual  and  peaceable  possession  thereof  at 
the  time  he  was  forcibly  removed  there- 
from, and  that  he  was  entitled  to  the  pos- 
session at  the  time  of  the  forcible  detainer. 
Adams  v.  Helbing,  107  Cal.  298;  40  Pae. 
422 

Ejectment  against  public-service  corpora- 
tion. A  private  individual  can  maintain 
ejectment  against  a  public-service  corpo- 
ration, where  it  has  abandoned  its  use  of 
the  property  for  a  public  service.  Home 
Eeal  Estate  Co.  v.  Los  Angeles  Pacific  Co., 
163  Cal.  710;  126  Pac.  972. 

Effect  of  breaches.  A  breach  of  a  con- 
dition upon  which  an  estate  is  granted 
works  a  forfeiture  of  the  estate,  while  a 
breach  of  a  covenant  is  merely  ground  for 
the  recovery  of  damages.  Knight  v.  Black, 
19  Cal.  App.  518;  126  Pac.  512. 

Forfeitures.  The  law  abhors  a  forfeit- 
ure, and  therefore  will  ordinarily  be  satis- 
fied with  the  substantial  compliance  of  a 
condition  involving  a  forfeiture,  when  its 
fulfillment  is  prevented  by  uncontrollable 
circumstances.  Knight  v.  Black,  19  Cal. 
App.  518;  126  Pac.  512. 

Estoppel.  The  rule  of  estoppel,  which 
prevents  a  tenant  and  those  claiming  under 
him  from  denj'ing  the  landlord's  title,  does 
not  bind  a  stranger,  who  claims  possession 
of  the  land  in  his  own  right.  Wilson  v. 
Carson,  14  Cal.  App.  570;  112  Pac.  735. 

CODE  COMMISSIONERS'  NOTE.  See  note  to 
§  1171,  ante.  The  case  must  be  governed  by  the 
provisions  of  this  chapter,  so  far  as  it  goes;  and 
as  to  other  matters  not  embraced  within  the 
words  of  this  chapter,  the  general  rules  govcrn- 
ini;  proceedings  in  civil  actions,  as  prescribed 
elsewhere  in  this  code,  will  apply.  People  v. 
Harris,  9  Cal.  572. 


§  1178.  Appeals,  how  taken,  etc.  The  provisions  of  part  two  of  this 
code,  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  incon- 
sistent with  the  provisions  of  this  chapter,  apply  to  the  proceedings  men- 
tioned in  this  chapter. 


Provisions  of  Part  II.  See  ante,  §§  656  et  seq., 
and  §§  936  et  seq. 

Legislation  8  1178.  Enacted  March  11,  1873. 
See  Stats.  1871-72,  p.  318,  for  act  approved 
March  11,  1872,  entitled  "An  act  to  amend  an 
act  entitled  an  act  concerning  forcible  entries 
and  unlawful  detainers,  and  to  repeal  all  other 
acts  on  the  same  subject,  approved  April  27, 
1863." 


Appeal  from  justice's  court.  In  an  ac- 
tion of  forcible  entry  and  detainer,  an  ap- 
peal from  a  justice's  court  to  the  superior 
court,  upon  questions  of  law  and  fact,  does 
not  enlarge  the  jurisdiction  as  to  such 
cases,  and  cannot  have  the  effect  of  de- 
priving a  defendant  of  his  right  to  have 
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in  an  action  of  unlawful  detainer  were 
tried  together.  Diggs  v.  Porteus,  5  Cal. 
Unrep.  753,  33  Pac.  447. 

Immaterial  variance.  In  an  action  of 
forcible  entry  and  detainer,  a  variance  in 
the  description  of  the  premises,  which  does 
not  prejudice  the  appellant,  will  be  disre- 
garded on  appeal.  Paul  v.  Silver,  16  Cal. 
73. 

Reversal  of  judgment.  In  an  action  of 
forcible  entry  and  detainer,  where  most  of 
the  material  allegations  of  the  complaint 
stood  confessed,  because  the  answer  failed 
to  controvert  them,  and  the  only  matters 
upon  which  issue  was  joined  were  decided 
by  the  court  in  favor  of  the  plaintiff  and 
against  the  defendant,  the  judgment  will 
not  be  reversed  upon  appeal.  Burlve  v. 
Carruthers,  31  Cal.  467. 

CODE  COMMISSIONEES'  NOTE.  People  v. 
Harris,  9  Cal.  572  ;  see  note  to  §  1177,  ante. 


a  case,  w^ere  the  rental  value  exceeds 
twenty-five  dollars  per  month,  tried  origi- 
nally in  the  superior  court.  Ballerino  v. 
Bigelow,  90  Cal.  500;  27  Pac.  372.  In  an 
action  of  unlawful  detainer,  tried  in  a  jus- 
tice's court,  appealed  to  and  heard  de  novo 
in  the  superior  court,  without  objection 
to  its  jurisdiction,  the  judgment  of  the 
superior  court  cannot  be  questioned  on  ap- 
peal to  the  supreme  court.  Nolan  v.  Hen- 
tig,  138  Cal.  2S1;  71  Pac.  440. 

What  cannot  be  urged,  for  first  time  on 
appeal.  In  an  action  of  forcible  entry  and 
detainer,  an  objection  that  the  complaint 
does  not  aver  "actual"  possession,  should 
be  taken  in  the  trial  court,  such  failure 
being  a  mere  defect  in  pleading  which  can 
be  amended  at  the  trial,  and  the  objection 
cannot  be  urged  for  the  first  time  on  ap- 
peal (Minturn  v.  Burr,  16  Cal.  107);  nor 
can  it  be  objected  for  the  first  time  on 
appeal,  that  the  legal  and  equitable  issues 

§  1179.  Relief  against  forfeiture  of  lease.  The  court  may  relieve  a  ten- 
ant against  a  forfeiture  of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  is  made  within  thirty 
days  after  the  forfeiture  is  declared  by  the  judgment  of  the  court,  as  pro- 
vided in  section  one  thousand  one  hundred  and  seventy-four.  The  appli- 
cation may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of  the  term, 
or  any  person  interested  in  the  continuance  of  the  term.  It  must  be  made 
upon  petition,  setting  forth  the  facts  upon  which  the  relief  is  sought,  and 
be  verified  by  the  applicant.  Notice  of  the  application,  with  a  copy  of  the 
petition,  must  be  served  on  the  plaintiff  in  the  judgment,  who  may  appear 
and  contest  the  application.  In  no  case  shall  the  application  be  granted 
except  on  condition  that  full  payment  of  rent  due,  or  full  performance  of 
conditions  or  covenants  stipulated,  so  far  as  the  same  is  practicable,  be 
made. 

ure  of  the  lease  for  breach  of  covenant 
cannot  operate  to  preclude  the  prosecution 
of  his  motion  for  a  new  trial;  the  rule  that 
a  party  who  accepts  some  advantage  under 
a  judgment  forfeits  all  right  to  attack  it 
does  not  apply,  where  no  benefit  is  derived 
thereunder.  Schnittger  v.  Rose,  139  Cal. 
656;  73  Pac.  449. 


Legislation  g  1179.  1.  Added  by  Code  Amdts. 
1873-74.  p.  350. 

2.  Amended  by  Code  Amdts.  1880,  p.  9,  (1) 
insertine  "county"  before  "court."  and  (2)  sub- 
stituting "is"  for  "be"  before  "made"  at  end  of 
section. 

New  trial  after  refusal  of  relief.     In  an 

action  of  unlawful  detainer,  an  unsuccess- 
ful application  by  the  tenant  to  be  re- 
lieved from  a  judgment  adjudging  forfeit- 
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TITLE  IV. 

ENFORCEMENT  OF  LIENS. 

Chapter  I.  Liens  in  General.     §  1180. 

II.  Liens  of  Mechanics  and  Others  upon  Real  Property. 

III.  Certain  Liens  for  Salary  and  Wages.     §§  1204-1208. 

IV.  Certain  Liens  upon  Animals.     §  1208. 


§§  1183-1203a. 


CHAPTER  I. 

LIENS  IN  GENERAL. 

§  1180.     Definition  of  lien. 


§  1180.    Definition  of  lien.    A  lien 
property,  by  which  it  is  made  security 

Lien,  definition  of.    Civ.  Code,  §  2872. 
Priority  of  liens.    Civ.  Code,  §  2897. 

Legislation  §  1180.  1.  Enacted  March  11, 
1873. 

2.  Repeal  by  Stats.  1901,  p.  188;  uncon- 
stitutional.    See  note  ante,  §  5. 

Construction  of  code  sections.  This  sec- 
tion, enacted  prior  to  the  amendment  of 
§  2872  of  the  Civil  Code,  should  be  con- 
strued as  modified  by  that  section,  and  as 
not  contemplating  the  foreclosure  of  deeds 
of  trust.  Weber  v.  McCleverty,  149  Cal. 
316;  S6Pac.  706. 

Assessment  for  reclamation.  An  assess- 
ment for  the  reclamation  of  swamp  and 
overflowed  land  is  a  liability  created  by 
statute;  and  the  fact  that  it  is  only  a  lien 
upon  the  property  assessed,  and  not  a  di- 
rect charge  against  the  owner,  is  immate- 
rial. People  V.  Hulbert,  71  Cal.  72;  12  Pac, 
43. 

Lien  as  encumbrance.  An  agreement  to 
convey  land  "free  and  clear  of  all  encum- 
brances," relates  only  to  the  encumbrances 
defined  in  8  1114  of  the  Civil  Code,  viz., 
"taxes,  assessments,  and  liens";  the  liens 
being  such  as  are   defined  in  this  section. 


is  a  charge  imposed  upon  specific 
for  the  performance  of  an  act. 
and  'in  §  2872  of  the  Civil  Code.    Weber  v. 
McCleverty,  149  Cal.  316;  86  Pac.  706. 

Deed  of  trust  not  a  lien.  A  deed  of 
trust  of  a  homestead  is  not  a  mere  lien  or 
encumbrance,  but  passes  title  to  the  trus- 
tee, and  a  sale  by  him,  under  the  power, 
extinguishes  the  homestead  which  was  sub- 
ject thereto.  Weber  v.  McCleverty,  149 
Cal.  316;  86  Pac.  706. 

Sale  by  trustee.  A  deed  of  trust,  to 
which  a  homestead  is  subject,  should  not 
be  deemed  to  be  governed  by  §  1475,  post: 
a  sale  by  the  trustees,  under  a  power  of 
sale,  extinguishes  the  homestead.  Weber 
v.  McCleverty,  149  Cal.  316;  86  Pac.  706. 

Enforcement  of  lien.  A  lien  cannot  be 
enforced  for  anything  other  than  the  thing 
for  which  it  was  given;  hence,  where  ad- 
vances are  to  be  satisfied  out  of  the  "pro- 
ceeds" of  the  working  of  a  mine,  and  the 
"profits"  from  an  interest  therein,  if  there 
is  any  lien  at  all  it  must  be  enforced  in 
that  mode.  Frowenfeld  v.  Hastings,  134 
Cal.  128;  66  Pac.  178. 

CODE  COMMISSIONERS'  NOTE.  This  con- 
forms to  the  definition  in  §  2872  of  the  Civil  Code. 
Both  definitions  are  substantially  the  same. 


CHAPTER  II. 

LIENS  OF  MECHANICS  AND  OTHERS  UPON  REAL  PROPERTY. 


§  1183. 

§  1183a. 

§  1183J 

§  1184. 

§  1185. 
§  1186. 
§  1187. 

S  1188. 

§  1189. 
I  1190. 
§  1191. 


Mechanics    have    lien    upon    property    on  §  1191a. 
which  they  have  labored,  etc.      Mines. 

Limit  of  liens.     Limit  of  owner's  lia-  §  1192. 

Persons   supplying  power  entitled   to  lien.  §  1193. 

IKppraled.]  §  1194- 
Build iiiK  contracts,  what  provisions  must 

contain.      [Repealed.]  §1195. 

Notice   to  owner  of  labor  performed  and  §  1196. 

materials  furnished.  §  1197. 
Land  subject  to  lien. 

Effect  of  liens.  §  1198. 

Claim    of    lien    filed    in    recorder's    office.  §  1199. 

Owner    may    file    record    of    completion  §  1200. 

with    recorder. 

Liens  upon  two  or  more  pieces  of  prop-  §  1201. 

ertv.      Amount    due    from    each    to    be  §  1202. 

des"ignated.  §  1203. 
Claim  to  be  recorded.      Fees  of  recorder. 

Time  of  continuance  of  lien.  §  1203a. 
Lien  on  lots  for  improvements. 


Lien   for  work   done   after  owner  refuses 

to  connect  building  with  sewer. 
Building   held   to   have   been   constructed 

at  owner's  instance. 
Contractor  may  recover  only  amount  due. 
Deficiency    of    proceeds   under    decree    of 

foreclosure. 
Persons  claiming   liens  may  join  in  action. 
Attachments,  etc.,  against  materials. 
Lien   does    not    impair    right   of   personal 

action  to  recover  debt. 
Rub'S  of  practice. 
New  trials  and  appeals. 
Where    contractor    fails    to   perform   con- 
tract.     [Repealed.] 
Written  consent  to  waive  claims. 
Forfeit  of  lien. 
Mistakes   in   statement   not  to   invalidate 

lien. 
[Renumbered    section.      See    post,    Legis- 
lation, §  1203.] 
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§  1183.  Mechanics  have  lien  upon  property  on  which  they  have  labored, 
etc.  Mines.  Limit  of  liens.  Limit  of  owner's  liability.  IMechanics,  mate- 
rial-men, contractors,  subcontractors,  artisans,  architects,  machinists,  build- 
ers, miners,  teamsters  and  draymen,  and  all  persons  and  laborers  of  every 
class  performing'  labor  upon,  or  bestowing  skill  or  other  necessary  services, 
or  furnishing  materials  to  be  used  or  consumed  in  or  furnishing  appliances, 
teams  and  power  contributing  to  the  construction,  alteration,  addition  to 
or  repair,  either  in  whole  or  in  part,  of  any  building,  wharf,  bridge,  ditch, 
flume,  aqueduct,  well,  tunnel,  fence,  machinery,  railroad,  wagon-road  or 
other  structure,  shall  have  a  lien  upon  the  propertj^  upon  which  they  have 
bestowed  labor  or  furnished  materials,  for  the  value  of  such  labor  done 
and  materials  furnished  and  for  the  value  of  the  use  of  such  appliances, 
teams  or  power,  whether  at  the  instance  of  the  owner,  or  of  any  other  per- 
son acting  by  his  authority  or  under  him,  as  contractor  or  otherwise ;  and 
every  contractor,  subcontractor,  architect,  builder  or  other  person  having 
charge  of  the  construction,  alteration,  addition  to  or  repair  either  in  whole 
or  in  part  of  any  building,  or  other  improvement  as  aforesaid  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of  this  chapter.  Any  per- 
son who  performs  labor  in  any  mining  claim  or  claims,  or  in  or  upon  any 
real  property  worked  as  a  mine,  either  in  the  development  thereof  or  in 
working  thereon  by  the  subtractive  process  or  furnishes  materials  to  be 
used  or  consumed  therein,  has  a  lien  upon  the  same  and  the  works  owned 
and  used  by  the  owners  for  milling  or  reducing  the  ores  from  the  same, 
for  the  value  of  the  work  or  labor  done  or  materials  furnished  by  each  re- 
spectively, whether  done  or  furnished  at  the  instance  of  the  owner  of  such 
mining  claim  or  claims  or  real  property  worked  as  a  mine,  or  his  agent, 
and  every  contractor,  subcontractor,  superintendent  or  other  person  hav- 
ing charge  of  any  mining  or  work  or  labor  performed  in  and  about  such 
mining  claim  or  claims  or  real  property  worked  as  a  mine,  either  as  lessee 
or  under  a  working  bond  or  contract  thereon  shall  be  held  to  be  the  agent 
of  the  OAvner  for  the  purposes  of  this  chapter.  The  liens  in  this  chapter 
provided  for  shall  be  direct  liens,  and  shall  not  in  the  case  of  any  claim- 
ants, other  than  the  contractor  be  limited,  as  to  amount,  by  any  contract 
price  agreed  upon  between  the  contractor  and  the  owner  except  as  here- 
inafter provided;  but  said  several  liens  shall  not  in  any  case  exceed  in 
amount  the  reasonable  value  of  the  labor  done  or  material  furnished,  or 
both,  for  which  the  lien  is  claimed,  nor  the  price  agreed  upon  for  the  same 
between  the  claimant  and  the  person  by  whom  he  was  employed ;  nor  in 
any  case,  where  the  claimant  was  employed  by  a  contractor,  or  subcon- 
tractor, shall  the  lien  extend  to  any  labor  or  materials  not  embraced  within 
or  covered  by  the  original  contract  between  the  contractor  and  the  owner, 
or  any  modification  thereof  made  by  or  with  the  consent  of  such  owner, 
and  of  which  such  contract,  or  modification  thereof,  the  claimant  shall  have 
had  actual  notice  before  the  performance  of  such  labor  or  the  furnishing 
of  such  materials.  The  filing  of  such  original  contract,  or  modification 
thereof,  in  the  office  of  the  county  recorder  of  the  county  where  the  prop- 
erty is  situated,  before  the  commencement  of  the  work,  shall  be  equivalent 
to  the  giving  of  such  actual  notice  by  the  owner  to  all  persons  performing 
work  or  furnishing  materials  thereunder.  In  case  said  original  contract 
shall,  before  the  work  is  commenced,  be  so  filed,  together  with  a  bond  of 
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the  contractor  svitli  good  and  sufficient  sureties  in  an  amount  not  less  than 
fifty  (50)  per  cent  of  the  contract  price  named  in  said  contract,  which  bond 
shall  in  addition  to  any  conditions  for  the  performance  of  the  contract,  be 
also  conditioned  for  the  payment  in  full  of  the  claims  of  all  persons  per- 
forming labor  upon  or  furnishing  materials  to  be  used  in  such  work,  and 
shall  also  by  its  terms  be  made  to  inure  to  the  benefit  of  any  and  all  per- 
sons who  perform  labor  upon  or  furnish  materials  to  be  used  in  the  work 
described  in  said  contract  so  as  to  give  such  persons  a  right  of  action  to 
recover  upon  said  bond  in  any  suit  brought  to  foreclose  the  liens  provided 
for  in  this  chapter  or  in  a  separate  suit  brought  on  said  bond,  then  the 
court  must,  where  it  would  be  equitable  so  to  do,  restrict  the  recovery 
under  such  liens  to  an  aggregate  amount  equal  to  the  amount  found  to  be 
due  from  the  owner  to  the  contractor,  and  render  judgment  against  the 
contractor  and  his  sureties  on  said  bond  for  any  deficiency  or  difference 
there  may  remain  between  said  amount  so  found  to  be  due  to  the  contractor 
and  the  whole  amount  found  to  be  due  to  claimants  for  such  labor  or  mate- 
rials or  both.  No  change  or  alteration  of  the  work  or  modification  of  any 
such  contract  between  the  owner  and  his  contractor  shall  release  or  exon- 
erate any  surety  or  sureties  upon  any  bond  given  under  this  section.  It 
is  the  intent  and  purpose  of  this  section  to  limit  the  oAvner's  liability,  in 
all  cases,  to  the  measure  of  the  contract  price  where  he  shall  have  filed  or 
caused  to  be  filed  in  good  faith  with  his  original  contract  a  valid  bond  with 
good  and  sufficient  sureties  in  the  amount  and  upon  the  conditions  as  herein 
provided.  It  shall  be  lawful  for  the  owner  to  protect  himself  against  any 
failure  of  the  contractor  to  perform  his  contract  and  make  full  payment 
for  all  work  done  and  materials  furnished  thereunder  by  exacting  such 
bond  or  other  security  as  he  may  deem  satisfactory. 

Legislation    §    1183.       1.   Enacted    March    11,  ^^  4.   Amended  by  Stats.  1885,  p.  143,  to  read: 

1872,    and    then    read:     "§  1183.    Every    person  "§  1183.     Mechanics,     material-men,     contraclors, 

performing    labor    upon,    or    furnishing    materials  subcontractors,     artisans,     architects,     machinistSj 

to  be   used   in  the   construction,   alteration,   or   re-  builders,   miners,  and  all  persons  and  laborers  of 

pair  of  any  mining  claim,  building,  -wharf,  bridge,  every  class,   performing  labor  upon   or  furnishing 

ditch,    flume,    tunnel,    fence,    machinery,    railroad,  materials   to   be  used   in   the   construction,    altsra- 

vragon-road,    aqueduct   to   create   hydraulic   power,  tion,    or    repair,    either    in    -whole    or    in    part,    of 

or  any  other  structure,  or  -who  performs  labor  in  any   building,    vrharf,    bridge,    ditch,    flume,    aque- 

any  mining   claim,   has   a  lien  upon   the    same   for  duct,    tunnel,    fence,    machinery,    railroad,    wagoii- 

the    -n-ork    or    labor    done    or    materials    furnished  road,    or   other   structure,    shall   have   a   lien   upon 

by   each   respectively,   -vs'hether   done   or   furnished  the    property    upon    which     they    have    bestowed 

at   the   instance   of   the   owner   of   the   building   or  labor,    or    furnished    materials,    for    the    value    of 

other   improvement,   or   his   agent,    but   the    aggre-  such  labor  done  and  materials  furnished,  whether 

gate   amount    of    such    liens   must    not    exceed   the  at    the    instance    of    the    owner,    or    of    any    other 

amount    which    the    owner    would    be     otherwise  person    acting    by    his    authority,    or    under    him, 

liable  to  pay."  as   contractor  or  otherwise;    and  any  person   who 

2.  Amended  by  Oode  Amdts.  1873—74,  p.  409,  performs  labor  in  any  mining  claim  or  claims, 
substituting  "and  every  contractor,  subcontractor,  has  a  lien  upon  the  same,  and  the  works  owned 
architect,  builder,  or  other  person  having  charge  and  used  by  the  owners  for  reducing  the  ores 
of  any  mining,  or  of  the  construction,  alteration,  from  such  mining  claim  or  claims,  for  the  work 
or  repair,  either  in  whole  or  in  part,  of  any  or  labor  done,  or  materials  furnished  by  each 
building  or  other  improvement,  as  aforesaid,  shall  respectively,  whether  done  or  furnished  at  the 
be  held  to  be  the  agent  or  [sic]  the  owner,  for  instance  of  the  owner  of  the  building  or  other 
the  purposes  of  this  chapter,"  for  "but  the  ag-  improvement,  or  his  agent;  and  every  contractor, 
gregate  amount  of  such  liens  must  not  exceed  subcontractor,  architect,  builder,  or  other  person 
the  amount  which  the  owner  would  be  otherwise  having  charge  of  any  mining,  or  of  the  construc- 
liable  to  pay."  tion,    alteration,    or   repair,    either   in   whole   or   in 

3.  Amended  by  Code  Amdts.  1880,  p.  63,  to  part,  of  any  building  or  other  improvement  as 
read:  "§  1183.  Mechanics,  material-men,  artisans,  aforesaid,  shall  be  held  to  be  the  agent  of  the 
architects,  and  laborers  of  every  class  performing  owner,  for  purposes  of  this  chapter.  In  case  of 
labor  upon  or  furnishing  material  to  he  used  in  a  contract  for  the  work,  between  the  owner  and 
the  construction,  alteration,  or  repair  of  any  his  contractor,  the  lien  shall  extend  to  the  entire 
mining  claim,  building,  wharf,  bridge,  ditch,  contract  price,  and  such  contract  shall  operate 
flume,  aqueduct,  tunnel,  fence,  machinery,  rail-  as  a  lien  in  favor  of  all  persons,  except  the  con- 
road,  wagon-road,  or  other  structure,  shall  have  tractor,  to  the  extent  of  the  whole  contract  price; 
a  lien  upon  the  property  upon  which  they  have  and  after  all  such  liens  are  satisfied,  then  as  a 
bestowed  labor  or  furnished  material  for  the  lien  for  any  balance  of  the  contract  price  in 
value  of  such  labor  done  and  material  furnished.  favor  of  the  contractor.  All  such  contracts  shall 
This  lien  shall  not  be  affected  by  the  fact  that  be  in  writing  when  the  amount  agreed  to  be  paid 
no  money  is  due,  or  to  become  due,  on  any  con-  thereunder  exceeds  one  thousand  dollars,  and 
tract  made  by  the  owner  with  any  other  party."  shall   be   Bubscribed  by   the   parties   thereto,    and 
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ghall,  before  the  work  is  commenced,  be  filed  in 
the  office  of  the  county  recorder  of  the  county, 
or  city  and  county,  where  the  property  is  situ- 
ated, wlio  shall  receive  one  dollar  for  such  tiling, 
otherwise  they  shall  be  wholly  void,  and  no  re- 
covery shall  be  had  thereon  by  either  party 
thereto;  and  in  such  case,  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  «x- 
cept  the  contractor,  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance 
of  the  owner,  and  they  shall  have  a  lien  for  the 
value  thereof." 

5.  Amended  by  Stats.  18S7,  p.  152,  (1)^  in 
first  sentence,  inserting  "addition  to"  after  "al- 
teration," in  both  instances;  (2)  in  second  sen- 
tence, inserting  "reputed"  before  "owner";  (3) 
in  third  sentence,  inserting,  after  "parties  there- 
to, and,"  "the  said  contract,  or  a  memorandum 
thereof,  setting  forth  the  names  of  all  the  parlies 
to  the  contract,  a  description  of  the  property  to 
be  affected  thereby,  together  with  a  statement  of 
the  general  character  of  the  work  to  be  done, 
the  lotal  amount  to  be  paid  thereunder,  and  the 
amounts  of  all  partial  payments,  together  with 
the  times  when  such  payments  shall  be  due  and 
pavabl-"." 

6.  Amended  by  Stats.  1899,  p.  34,  in  first 
sentence,  (1)  inserting  "well"  after  "ac(ue(iuct," 
(2)  changing  "materials"  to  "material"  before 
"furnished,  whether,"  and  (3)  adding  "the" 
before   "purposes   of  this   chapter." 

7.  Amendment  by  Stats.  1901,  p.  188;  un- 
constitutional.    See  note  ante,  §  5. 

8.  Amended  by  Stats.  1903,  p.  84,  and  then 
read:  "§  1183.  Mechanics,  material-men,  con- 
tractors, subcontractors,  artisans,  architects,  ma- 
chinists, builders,  miners,  and  all  persons  and 
laborers  of  every  class  performing  labor  upon  or 
furnishing  materials  to  be  used  in  the  construc- 
tion, alteration,  addition  to,  or  repair,  either  in 
whole  or  in  part,  of  any  building,  wharf,  bridge, 
ditoh,  fiume,  aqueduct,  well,  tunnel,  fence,  ma- 
chinery, railroad,  wagon-road  or  other  structure, 
shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  furnished  materials, 
for  the  value  of  such  labor  done  and  materials 
furnished,  whether  at  the  instance  of  the  owner, 
or  of  any  other  person  acting  by  his  authority 
or  under  him,  as  contractor  or  otherwise;  and 
any  person  who  performs  labor  in  any  mining 
claim  or  claims,  or  in  or  upon  any  real  property 
■worked  as  a  mine,  either  in  the  development 
thereof  or  in  working  thereon  by  the  subtractive 
process,  has  a  lien  upon  the  same,  and  the  works 
owned  and  used  by  the  owners  for  reducing  the 
ores  from  such  mining  claim  or  claims,  or  real 
property  so  worked  as  a  mine,  for  the  work  or 
labor  done  or  materials  furnished  by  each  re- 
spectively, whether  done  or  furnished  at  the  in- 
stance of  the  owner  of  such  mining  claim  or 
claims  or  real  property  worked  as  a  mine  or  of 
the  building,  or  other  improvement,  or  his  agent; 
and  every  contractor,  subcontractor,  architect, 
builder,  or  other  person  having  charge  of  any 
mining,  or  work  and  labor  performed  in  and 
about  such  mining  claim  or  claims,  or  real  prop- 
erty worked  as  a  mine,  or  the  construction,  al- 
teration, addition  to,  or  repair,  either  in  whole 
or  in  part  of  any  building  or  other  improvement 
as  aforesaid,  or  of  such  mining  claim  or  claims, 
either  as  lessee  or  under  a  working  bond  or  con- 
tract thereon,  with  the  privilege  of  purcliase,  or 
otherwise,  shall  be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of  this  chapter.  In  case 
of  a  contract  for  the  work  between  the  reputed 
owner  and  his  contractor,  the  lien  shall  e.xtend 
to  the  entire  contract  price,  and  such  contract 
shall  operate  as  a  lien  in  favor  of  all  persons, 
except  the  contractor,  to  the  extent  of  the  whole 
contract  price,  and  after  all  such  liens  are  satis- 
fied, then  as  a  lien  for  any  balance  of  the  con- 
tract price  in  favor  of  the  contractor.  All  such 
contracts  shall  be  in  writing  when  the  amount 
agreed  to  be  paid  thereunder  exceeds  one  thou- 
sand dollars,  and  shall  be  subscribed  by  the  par- 
ties thereto;  and  the  said  contract,  or  a  memo- 
randum thereof,  setting  forth  the  names  of  all 
the  parties  to  the  contract,  a  description  of  the 
property  to  be  affected  thereby,  together  with  a 
statement  of  the  general  character  of  the  work 
to  be  done,  the  total  amount  to  be  paid  there- 
under,  and  the  amounts  of  all  partial  payments, 


together  with  the  times  when  such  payments  shall 
be  due  and  payable,  shall,  before  the  work  is 
commenced,  be  filed  in  the  office  of  the  county 
recorder  of  the  county,  or  city  and  county,  where 
the  property  is  situated,  who  shall  receive  one 
dollar  for  such  filing;  otherwise,  they  shall  be 
wholly  void,  and  no  recovery  shall  be  had  thereon 
by  either  party  thereto ;  and  in  such  case,  the 
labor  done  and  materials  furnished  by  all  per- 
sons aforesaid,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished  at  the 
personal  instance  of  the  owner,  and  they  shall 
have  a   lien   for  the   value   thereof." 

9.  Amended  by  Stats.  1911.  p.  1313,  the  act 
amending  the  sections  comprising  this  chapter 
having  a  section  at  the  end  thereof,  which  read: 
"Sec.  14.  Tlie  provisions  of  this  act  shall  be 
liberally  construed  with  a  view  to  effect  its  pur- 
pose. They  are  not  intended  as  a  re-enactment 
of  the  provisions  of  former  statutes,  with  the 
policy  heretofore  impressed  upon  the  same  by  the 
courts  of  this  state,  but  are  intended  to  reverse 
that  policy  to  the  extent  of  making  the  liens 
provided  for,  direct  and  independent  of  any  ac- 
count of  indebtedness  between  the  owner  and 
contractor,  thereby  making  the  policy  of  this 
state  conform  to  that  of  Nevada  and  the  other 
Pacific   Coast   states." 

Constitutionality    of    act.     The    act    of 

March  29,  1897,  establishing  liens  upon  all 
of  the  property  of  corporations,  in  favor  of 
persons  performing  labor  therefor,  is  un- 
constitutional and  void.  Johnson  v.  Good- 
year Mining  Co.,  127  Cal.  4;  78  Am.  St. 
Rep.  17;  47  L.  R.  A.  338;  59  Pae.  304. 
This  section  and  §  1184,  post,  regulating 
the  terms  required  for  the  validity  of 
building  contracts  in  excess  of  one  thou- 
sand dollars,  are  not  invalid,  as  impairing 
any  existing  right  of  the  owner  of  the 
property.  Stimson  Mill  Co.  v.  Nolan,  5 
Cal.  App.  754;  91  Pac.  262. 

Construction  of  constitution.  The  new 
constitution  did  not  repeal  or  abrogate  the 
then  existing  law  giving  liens  to  mechanics 
and  others  upon  real  property,  found  in 
this  chapter:  such  law  was  preserved  in 
full  force  and  effect  by  §  1  of  article  XXII 
of  the  constitution.  Germania  Building  etc. 
Ass'n  V.  Wagner,  61  Cal.  349.  The  lien  of 
a  mechanic  or  material-man,  created  by 
the  constitution,  cannot  be  made  subordi- 
nate to  or  dependent  upon  any  legislative 
act.  People  v.  Moxley,  17  Cal.  App.  466; 
120  Pac.  43.  The  right  to  a  mechanic's 
lien  is  declared  by  the  constitution.  Gold- 
tree  V.  San  Diego,  8  Cal.  App.  505;  97  Pac. 
216;  Nofziger  Lumber  Co.  v.  Solomon,  13 
Cal.  App.  621;  110  Pac.  474.  The  only 
power  that  the  legislature  possesses  with 
respect  to  mechanics'  liens  is  to  obey  the 
mandate  of  the  constitution  by  providing 
means  for  their  enforcement.  People  v. 
Moxley,  17  Cal.  App.  466;  120  Pac.  43. 
This  section  and  §  1184,  post,  confer  a  right 
not  previously  existing,  by  which  the  own- 
er's liability  is  curtailed;  if  those  sections 
did  not  exist,  or  are  not  complied  with,  the 
constitution  itself  guarantees  a  lien  to  the 
full  value  of  all  labor  or  material  bestowed 
or  furnished.  Stimson  Mill  Co.  v.  Nolan,  5 
Cal.  754;  91  Pac.  262. 

Construction  of  code  sections.  This  sec- 
tion   affects    the    rights    of    three    distinct 
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classes  of  persons:  1.  Tire  owner;  2.  The 
original  contractor;  and  3.  The  subcontract- 
ors, material-men,  artisans,  and  laborers. 
Laidlaw  v.  Marye,  133  Cal.  170;  65  Pac. 
391.  The  protection  of  the  mechanic's 
lien  law  is  not  confined  to  those  who  ac- 
tually perform  labor,  but  is  extended  to 
subcontractors  and  others.  Macomber  v. 
Bigelow,  126  Cal.  9;  58  Pac.  312.  There 
are  two  methods  of  giving  notice  of  a 
claim:  1.  By  filing  the  claim  as  provided 
in  this  section;  and  2.  By  notice,  under 
§  1184,  post,  to  the  holder  of  the  fund  pro- 
vided to  pay  for  the  work.  Goldtree  v.  San 
Diego,  8  Cal.  App.  505;  97  Pac.  216.  A 
mechanic's  lien  exists  only  by  virtue  of  a 
compliance  with  the  statute  which  creates 
it;  and  he  who  would  avail  himself  of  the 
benefits  of  the  statute  must  comply  with 
its  terms.  Morris  v.  Wilson,  97  Cal.  644; 
32  Pac.  801.  The  statute  as  to  claims  of 
mechanics'  liens  is  remedial  in  character, 
and  should  receive  a  liberal  construction. 
California  Portland  Cement  Co.  v.  Went- 
worth  Hotel  Co.,  16  Cal.  App.  701;  118  Pac. 
103.  The  material-men  and  laborers  are 
protected  in  their  right  to  a  lien  by  the 
provision  in  this  section  requiring  the  con- 
tract to  be  in  writing  and  made  a  matter 
of  public  record:  by  being  placed  upon 
record,  the  contract  is  open  to  their  in- 
spection, and  if  they  are  not  satisfied  with 
its  provisions,  they  may  decline  to  furnish 
any  materials  for  the  building,  or  to  per- 
form any  labor  thereon.  Stimson  Mill  Co. 
V.  Braun,  136  Cal.  122;  89  Am.  St.  Rep. 
H6;  57  L.  E.  A.  726;  68  Pac.  481.  The  use, 
in  this  section,  instead  of  the  word  "per- 
formed," of  the  word  "bestowed,"  which 
means  "used"  or  "placed,"  and  never  means 
"performed,"  shows  that  it  was  intended 
to  give  a  subcontractor  a  lien  for  the  labor 
that  he  causes  his  employees  to  perform 
on  the  building.  Macomber  v.  Bigelow,  126 
Cal.  9;  58  Pac.  312.  The  word  "value," 
as  used  in  this  section,  is  to  be  construed 
80  as  to  mean  "agreed  value,"  in  cases 
where  there  is  an  agreed  value;  the  phrase 
"for  the  value"  is  not  used  in  contradis- 
tinction to  the  term  "price"  or  "agreed 
value."  Jewell  v.  McKay,  82  Cal.  144;  23 
Pac.  139.  The  provision  of  this  section, 
that  in  certain  cases  the  contract  shall  be 
wholly  void,  is  highly  penal  in  its  charac- 
ter, a  violaiion  of  its  mandate  subjecting 
the  owner  to  a  liability  for  debts  which 
he  never  agreed  to  pay,  and  from  which 
he  receives  no  benefit;  and  lil^e  other  stat- 
utes creating  a  forfeiture  or  imposing  a 
penalty,  it  is  to  be  strictly  construed 
against  the  liability.  Snell  v.  Bradbury, 
139  Cal.  379;  73  Pac.  150;  and  see  Irvine 
V.  McKeon,  23  Cal.  472;  Trumpler  v.  Bem- 
erly,  39  Cal.  490;  Moore  v.  Lent,  81  Cal. 
502;  22  Pac.  875.  No  merely  technical  con- 
Btruction  can  be  indulged  for  the  purpose 


of  visiting  a  penalty  upon  the  owner,  un- 
less there  has  been  a  substantial  failure 
to  comply  with  the  law;  such  as,  if  con- 
tinued, would  defeat  the  remedial  purposes 
of  the  statute;  but  if  there  is  a  reasonable 
doubt  as  to  the  construction  of  the  statute, 
the  owner  should  have  the  benefit  of  it. 
Jtiost  V.  Sullivan,  111  Cal.  286;  43  Pac. 
896;  Shanklin  v.  Gray,  111  Cal.  88;  43  Pac. 
399.  As  this  section  deals  with  the  con- 
stitutional right  of  the  owmer  of  property 
to  make  contracts  relating  to  its  use  and 
enjoyment,  the  restriction  of  such  right 
can  go  only  to  the  form  of  the  contract, 
and  cannot  be  extended,  by  construction, 
bej'ond  what  is  expressed  in  the  statute, 
nor  can  the  statute  receive  such  a  con- 
struction as  to  infringe  the  right  of  con- 
tract protected  by  the  constitution.  Snell 
V.  Bradbury,  139  Cal.  379;  73  Pac.  150;  and 
see  Stimson  Mill  Co.  v.  Braun,  136  Cal. 
122;  89  Am.  St.  Eep.  116;  57  L.  R.  A.  726; 
68  Pac.  481.  Where  the  word  "improve- 
ment" is  used  as  equivalent  to  the  object 
upon  which  the  labor  has  been  performed, 
it  is  not  to  be  construed  as  equivalent  to 
the  labor  itself.  Davis  v.  MacDonough, 
109  Cal.  547;  42  Pac.  450.  The  lien  given 
a  contractor  upon  a  "lot"  for  street-work, 
is  under  §  1191,  post,  and  is  not  the  lien 
authorized  for  an  improvement  under  this 
section  (Warren  v.  Hopkins,  110  Cal.  506; 
42  Pac.  986);  nor  does  this  section  relate  to 
contracts  for  building  sidewalks  in  cities: 
§  1191,  post,  also  governs  such  contracts. 
Kreuzberger  v.  Wingfield,  96  Cal.  251;  31 
Pac.  109.  The  phrase,  when  "the  work  is 
completed,"  refers  as  aptly  to  work  done 
under  §  1191,  post,  as  to  that  done  under 
this  section.  Meyer  v.  City  Street  Im- 
provement Co.,  164  Cal.  645;"l30  Pac.  215. 
The  statutory  procedure  enacted  for  the 
enforcement  of  a  mechanic's  lien  has  refer- 
ence only  to  the  remedy:  the  lien  may 
exist,  though  it  is  not,  at  the  time,  en- 
forceable. People  V.  Moxley,  17  Cal.  App. 
406;  120  Pac.  43. 

What  law  governs  liens.  Mechanics' 
liens  are  governed  by  the  law  in  force 
when  the  liens  attach.  Higgins  v.  Carlotta 
Gold  Mining  Co.,  148  Cal.  7U0;  113  Am.  St. 
Eep.  344;  84  Pac.  758. 

Object  of  statute.  The  object  of  the 
statute  in  requiring  contracts  in  excess  of 
one  thousand  dollars  to  be  filed  with  the 
recorder  is  twofold:  1.  As  security  to  the 
owner,  who  is  thereby  shielded  from  lia- 
bility to  subcontractors,  laborers,  and  ma- 
terial-men, beyond  his  contract  price;  2. 
To  afford  information  to  those  furnishing 
materials  or  performing  services  in  and 
about  the  contemplated  improvement,  upon 
which  to  predicate  an  opinion,  founded 
upon  the  value  of  the  property,  the  price 
to  be  paid,  and  the  dates  of  payments, 
as  to  whether  the  contract  price  is  such 
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as  will  afford  adequate  security,  and  lien 
therefor  given  to  them  by  the  statute  suffi- 
cient, to  warrant  them  in  bestowing  their 
labor  or  furnishing  materials  for  the  pro- 
I)osed  improvement.  Greig  v.  Eiordan,  99 
Cal.  31C;  :53  Pac.  913. 

Terms  defined.  A  statement,  in  a  claim 
of  lieu,  that  the  labor  is  to  be  performed 
"at  the  usual  rates,"  is  equivalent  to  stat- 
ing, that  such  labor  is  to  be  performed  "for 
what  it  is  reasonably  worth."  McClain  v. 
Hutton,  131  Cal.  132;  61  Pac.  273;  and  see 
Reed  v.  Norton,  90  Cal.  590;  26  Pac.  767. 
The  word  "structure,"  as  used  in  this  sec- 
tion, comprehends  all  the  properties  spe- 
cifically enumerated,  and  is  broad  enough 
to  include  any  similar  thing  constructed, 
should  the  enumeration  prove  incomplete 
(Williams  v.  Mountaineer  Gold  Mining 
Co.,  102  Cal.  134;  34  Pac.  702);  and  a  mine 
is  a  structure,  within  the  meaning  of  this 
section.  Silvester  v.  Coe  Quartz  Mine  Co., 
80  Cal.  510;  22  Pac.  217.  A  mining  claim 
is  the  name  given  to  that  portion  of  the 
public  mineral  lands  which  the  miner,  for 
mining  purposes,  takes  up  and  holds  in 
accordance  with  mining  law.  Morse  v. 
De  Ardo,  107  Cal.  622;  40  Pac.  1018.  A 
mine,  or  pit  sunk  within  a  mining  claim, 
is  a  structure,  within  the  meaning  of  this 
section.  Helm  v.  Chapman,  66  Cal.  291;  5 
Pac.  352;  Williams  v.  Mountaineer  Gold 
Mining  Co.,  102  Cal.  134;  34  Pac.  702. 

Necessity  of  establishing  right  to  lien. 
No  lien  claimant  who  fails  to  establish  Ms 
right  to  a  lien  is  entitled  to  share  in  a 
fund  set  apart  for  lien  claimants.  Stock- 
ton Lumber  Co.  v.  Schuler,  155  Cal.  411; 
101  Pac.  307. 

Material-men  and  contractors,  who  are. 
A  person  who  enters  into  a  contract  with 
the  owner  of  a  building  to  paper  and  deco- 
rate the  rooms  thereof,  and  to  furnish 
the  material  and  labor  therefor,  for  the 
reasonable  value  thereof,  is  an  original 
contractor.  La  Grill  v.  Mallard,  90  Cal. 
373;  27  Pac.  294.  A  "material-man"  who 
furnishes  materials  to  be  used  in  the  con- 
struction of  a  building,  under  an  express 
contract,  is  not  a  "contractor,"  as  that 
term  is  used  in  this  section.  Hinckley  v. 
Field's  Biscuit  etc.  Co.,  91  Cal.  136;  27  Pac. 
594.  A  contract  for  the  furnishing  and 
setting  up  of  an  electric-light  plant,  to  be 
used  in  the  construction  of  electric-light 
works,  does  not  constitute  the  party  so 
contracting  an  original  contractor:  the  re- 
lation is  that  of  a  material-man  (Roeb- 
ling's  Sons  Co.  v.  Humboldt  Electric  Light 
etc.  Co.,  112  Cal.  288;  44  Pac.  568);  as 
is  also  that  of  a  parly  employed  by  the 
owner  of  a  factory  in  process  of  erection, 
to  manufacture  at  his  own  shop  a  steam 
plant,  consisting  of  a  boiler,  engine,  and 
the  necessary  attachments,  and  deliver  and 
place  it  in  the  building,  at  an  agreed  price 
of  over  one  thousand  dollars  (Hinckley  v. 


Field's  Biscuit  etc.  Co.,  91  Cal.  i:-;6;  27  Pac. 
594) ;  and  the  relation  is  that  of  a  mate- 
rial-man, where  the  contract  was  for  the 
furnishing  of  a  new  plant  of  machinery 
for  ice-works,  to  be  placed  in  a  building, 
and  upon  foundations  to  be  provided  there- 
for by  the  owner.  Bryson  v.  McCone,  121 
Cal.  153;  53  Pac.  637.  Where  the  value 
of  the  labor  is  small  in  comparison  with 
that  of  the  material,  the  claimant  is  a 
material-man;  and  where  the  value  of  the 
labor  is  large  in  comparison  with  that  of 
the  material,  the  claimant  is  a  contractor. 
Pugh  v.  Moxley,  164  Cal.  374;  128  Pac. 
1037. 

Lien  for  what  labor  or  materials.  Alter- 
ations made  in  a  building,  so  as  to  adapt 
a  portion  thereof  to  the  uses  of  a  theater, 
become  a  material  part  of  the  building, 
for  which  a  lien  may  be  claimed.  Pacific 
Sash  etc.  Co.  v.  Bumiller,  162  Cal.  664;  124 
Pac.  230.  A  lien  is  properly  allowed  for 
screen  doors  attached  to  the  building  so 
as  to  become  fixtures,  and  such  lien  is  not 
affected  by  their  subsequent  removal  and 
piling  up  for  convenience.  California  Port- 
land Cement  Co.  v.  Wentworth  Hotel  Co., 
16  Cal.  App.  701;  118  Pac.  103.  The  re- 
moval of  an  alteration  to  a  building,  after 
it  is  completed  and  used,  does  not  destroy 
the  lien  for  materials  furnished  or  labor 
bestowed,  although  such  removal  is  made 
before  the  filing  of  the  lien.  Pacific  Sash 
etc.  Co.  V.  Bumiller,  162  Cal.  664;  124  Pac. 
230.  The  fact  that  certain  materials  used 
in  the  construction  of  a  building  are  de- 
tachable and  portable,  does  not  affect  the 
validity  of  a  claim  of  lien  therefor.  Blanck 
V.  Commonwealth  Amusement  Corporation, 
19  Cal.  App.  720;  127  Pac.  805.  The  prop- 
erty is  subject  to  a  lien  for  only  the  value 
of  the  work  done.  Macomber  v.  Bigelow, 
126  Cal.  9;  58  Pac.  312.  One  who  fur- 
nishes special  lighting  fixtures,  which  con- 
stitute a  necessary  part  of  the  completed 
structure,  is  entitled  to  a  lien  therefor. 
California  Portland  Cement  Co.  v.  Went- 
worth Hotel  Co.,  16  Cal.  App.  701;  118  Pac. 
103.  A  lien  may  be  asserted  for  mate- 
rials furnished  and  used  in  parts  of  a 
structure.  Pacific  Sash  etc.  Co.  v.  Bumiller, 
162  Cal.  664;  124  Pac.  230.  An  owner  is 
not  liable  for  improvements  made  by  a 
lessee,  where  he  did  not  authorize  them, 
and  no  privity  of  contract,  express  or  im- 
plied, exists  between  the  owner  and  the 
lessee  as  to  such  improvements.  Peterson 
V.  Freicrmuth  17  Cal.  App.  609;  121  Pac. 
299.  A  lien  is  pro]ierly  allowed  for  elec- 
tric work  actually  done  on  a  building;  but 
not  for  materials  not  used  in  the  building. 
California  Portland  Cement  Co.  v.  Went- 
worth Hotel  Co.  16  Cal.  App.  701;  118  Pac. 
103. 

Lien  of  material-man.  This  section  is 
intended  to  preserve  the  right  of  the  ma- 
terial-man,   who    has    duly    filed    his    lieu 
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according  to  statute,  in  cases  where  the 
contractor  has  failed,  by  reason  of  not  fil- 
ing his  contract,  to  preserve  the  material- 
man's rights  thereunder;  and  the  language 
of  the  section  announces  the  law  in  such 
cases,  that  the  material-man  may  duly  file 
his  lien  and  enforce  it,  just  as  if  the  owner 
of  the  building  had  bought  from,  or  con- 
tracted for  the  materials  with,  the  mate- 
rial-man, instead  of  the  contractor,  in  the 
beginning.  Southern  California  Lumber  Co. 
V.  Schmitt,  74  Cal.  625;  16  Pac.  516.  One 
who  furnishes  materials  for  the  construc- 
tion of  a  building  on  real  property,  after 
it  has  been  impressed  with  the  homestead 
character,  cannot  obtain  a  lien  thereon  for 
the  materials  furnished.  Eichards  v.  Shear, 
70  Cal.  187;  11  Pac.  607.  A  person  con- 
tracting with  the  owner  of  a  building  in 
process  of  erection,  to  put  in  grates  and 
tile  mantels,  the  tiling  of  which  is  to  be 
placed  in  the  building  by  permanently  at- 
taching it  to  the  brickwork  surrounding 
the  mantelpieces,  the  labor  of  putting  in 
the  mantels  being  small  as  compared  with 
the  value  of  the  mantels,  is  not  an  original 
contractor,  but  a  material-man.  Bennett 
V.  Davis,  113  Cal.  337;  54  Am.  St.  Eep. 
354;  45  Pac.  684.  The  materials  must  be 
used  not  merely  in  the  process  of  construc- 
tion, but  "in  the  structure,"  as  material 
of  which  it  is  constructed,  in  order  to  en- 
title a  material-man  to  a  lien.  Stimson 
Mill  Co.  V.  Los  Angeles  Traction  Co.,  141 
Cal.  30;  74  Pac.  357;  and  see  Houghton  v. 
Blake,  5  Cal.  240;  Patent  Brick  Co.  v. 
Moore,  75  Cal.  211;  16  Pac.  890;  Silvester 
v.  Coe  Quartz  Mine  Co.,  80  Cal.  513;  22 
Pac.  217;  Bewick  v.  Muir,  83  Cal.  373;  23 
Pac.  390;  Eoebling's  Sons  Co.  v.  Bear  Val- 
ley Irrigation  Co.,  99  Cal.  488;  34  Pac.  80; 
Hamilton  v.  Delhi  Mining  Co.,  118  Cal. 
148;  50  Pac.  378.  The  question  whether 
the  materials  furnished  by  a  material-man 
are  affixed  to  the  building  so  as  to  become 
a  part  thereof,  is  a  question  of  fact  to  be 
determined  upon  the  evidence.  Bianchi  v. 
Hughes,  124  Cal.  24;  56  Pac.  610.  The 
material  must  be  furnished  by  the  mate- 
rial-man expressly  for  the  building  on 
which  the  lien  is  asserted.  Weatherly  v. 
Van  Wyck,  128  Cal.  329;  60  Pac.  846; 
Bottomly  v.  Eector  of  Grace  Church,  2  Cal. 
90;  Houghton  v.  Blake,  5  Cal.  240;  Holmes 
V.  Eichet,  56  Cal.  307;  38  Am.  Eep.  54; 
Cohn  V.  Wright,  89  Cal.  86;  26  Pac.  643; 
Koebling  Sons  Co.  v.  Bear  Valley  Irriga- 
tion Co.,  99  Cal.  488;  34  Pac.  80.  The 
owner  of  a  Vjuilding  is  chargeable  with  the 
lien  of  a  material-man  furnishing  mate- 
rials to  a  subcontractor,  where  he  has  not 
fully  paid  the  contractor,  and  had  notice 
of  the  material-man's  lien:  in  such  case  the 
loss  must  fall  upon  the  contractor,  though 
he  innocently  paid  the  subcontractor  in 
full  without  notice  of  the   material-man's 


lien.  Controversy  between  Snell  and  Clark 
Construction  Co.,  16  Cal.  App.  253;  116 
Pac.  699. 

Lien  of  contractor.  A  contractor  per- 
forming labor  ujoon  a  house  by  moving  it 
from  one  place  to  another  is  entitled  to  a 
lien  thereon.  Palmer  v.  Lavigne,  104  Cal. 
30;  37  Pac.  775. 

Lien  of  subcontractor.  Under  this  sec- 
tion and  §  1184,  post,  a  subcontractor  has 
a  lien  for  work  done  on  a  building  by  his 
employees,  although  the  original  contract 
is  void.  Macomber  v.  Bigelow,  126  Cal.  9; 
58  Pac.  312.  A  subcontractor  who  dele- 
gates to  one  of  his  employees  the  work 
of  putting  on  the  roof  of  a  building,  is 
entitled  to  a  lien  therefor,  though  he  him- 
self bestows  no  labor  on  the  building.  Bar- 
rett-Hicks Co.  V.  Glas,  14  Cal.  App.  289; 
111  Pac.  760. 

Lien  of  drayman.  Cartage,  which  is  a 
portion  of  the  cost  of  materials  furnished 
for  the  construction  of  a  building,  may 
properly  be  allowed.  West  Coast  Lumber 
Co.  V.  Newkirk,  80  Cal.  275;  22  Pac.  231. 
Prior  to  the  amendment  of  this  section  in 
1911,  a  drayman  hauling  slate  to  the  build- 
ing, and  delivering  it  to  contractor,  was 
not  entitled  to  any  lien.  Wilson  v.  Nugent, 
125  Cal.  280;  57  Pac.  lOOS;  and  see  Adams 
V.  Burbank,  103  Cal.  646;  37  Pac.  640. 

Lien  for  traveling  expenses.  A  claim  of 
a  mechanic's  lien  for  work  and  labor  done 
pursuant  to  a  contract,  may  properly  in- 
clude traveling  expenses  expressly  pro- 
vided for  in  the  contract.  Kritzer  v.  Tracy 
Engineering  Co.,  16  Cal.  App.  287;  116  Pac. 
700. 

Lien  of  laborer.  Laborers  who  have  ac- 
tually performed  work  on  a  structure  are 
entitled  to  a  lien  thereupon  for  the  value 
of  such  labor,  notwithstanding  their  origi- 
nal employment  was  general,  and  not  for 
that  particular  structure.  Ah  Louis  v.  Har- 
wood,  140  Cal.  500;  74  Pac.  41.  A  person 
who  performs  labor  upon  and  in  the  con- 
struction of  a  building,  at  the  request  of 
the  contractor,  is  entitled  to  a  lien  thereon. 
Patent  Brick  Co.  v.  Moore,  75  Cal.  205; 
16  Pac.  890.  A  laborer  is  entitled  to  fore- 
close a  lien  for  work  done  for  the  con- 
tractor, although  the  contract  price  is  less 
than  one  thousand  dollars,  and  is  to  be 
paid  in  something  other  than  money. 
Schmid  v.  Busch,  97  Cal.  184;  31  Pac.  893. 
A  person  who  lets  his  horses  for  work 
upon  a  railroad,  at  a  stipulated  price  per 
month,  does  not  "bestow  labor"  upon  the 
work  so  as  to  entitle  him  to  a  mechanic's 
lien.  Wood  v.  El  Dorado  Lumber  Co.,  153 
Cal.  230;  126  Am.  St.  Eep.  80;  15  Ann.  Cas. 
382;  16  L.  E.  A.  (N.  S.)  585;  94  Pac.  877. 

Lien  of  cook  for  laborers.  The  cook  for 
laborers  working  in  a  tunnel  constructed 
by  a  municipality  is  not  entitled  to  a 
mechanic's  lien.  Clark  v.  Beyrle,  160  Cal. 
306;  116  Pac.  739. 
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Lien  of  lot-grader.  Liena  of  lot-graders, 
who  have  prepared  lots  for  the  construc- 
tion of  buildings,  under  a  void  contract, 
the  grading  being  a  part  thereof,  are  prop- 
erly enforced  under  this  section,  and  not 
under  §1191.  post.  Macomber  v.  Bigelow, 
126  Cal.9;  58  Pac.  312. 

Lien  of  partnership.  A  partnership  may 
claim  a  mechanic's  lien,  although  one  of 
its  members,  solely  in  his  individual  capa- 
city, is  a  surety  on  the  contractor's  bond. 
Burnett  v.  Glas.  154  Cal.  219;  97  Pac.  423. 

Lien  on  mining  claim.     This  section  con- 
tains two  distinct  and  separate  provisions 
allowing  distinct  classes  of  liens,  and  one 
of  these  gives  a  lien  for  work  done  in  or 
upon  mines.    Iliggins  v.  Carlotta  Gold  Min- 
ing Co.,  148  Cal.  700;  113  Am.  St.  Eep.  344; 
84  Pac.   758.     A   tract  of  land  in  process 
of  development  as  an  oil-mine  is  a  mining 
claim;   and  laborers  thereon  have  a  right 
of  lien  upon  the  entire  tract.    Berenfz  v. 
Belmont  Oil  Mining  Co.,  148  Cal.  577;  113 
Am.  St.  Eep.  308;  84  Pac.  47.     Where  sev- 
eral   claims    or    locations    are    owned    and 
operated  as  one  mine,  they  may,  as  against 
the  parties  so  uniting  them,  for   the  pur- 
poses   of   the    lien   law,    be    regarded   and 
treated  as  a  single  claim,  and  declared  on 
as   such.     Hamilton    v.   Delhi   Mining   Co., 
118  Cal.  148;  50  Pac.  378;  and  see  Malone 
V.  Big  Flat  Gravel  Mining  Co.,  76  Cal.  578; 
18  Pac.  772.     The  inclusion,  in  the  notice 
of    lien,    of    land    held    under    a    Spanish 
grant,  does  not  vitiate  it,  if  such  land  was 
any  part  of  the  mine.    Bewick  v.  Muir,  83 
Cal.  36S;   23  Pac.  389;   and  see  Malone  v. 
Big  Flat  Gravel  Mining  Co.,  76  Cal.  578;  18 
Pac.  772.     Land  held  under  an  agricultural 
patent  is  not  a  mining  claim,  within  the 
meaning  of  this  section,  and  is  not  subject 
to   a   lien   for   the   wages   of   laborers   em- 
ployed in  working  a  mine  upon  it.    Morse 
V.  De  Ardo,  107  Cal.  622;  40  Pac.  1018;  and 
see  Williams  v.  Santa  Clara  Mining  Ass'n, 
66    Cal.    193;    5    Pac.    85.     As   this    section 
stood  prior  to  the  amendment  of  1903,  the 
lessees  of  a  mine  were  the  agents  of  the 
owner,    and    laborers    performing    work    in 
the  extraction  of  ore  from  the  mine  were 
entitled   to   claim    a   lien   therefor    against 
both  the  lessees  and   the   owner.    Higgins 
V.  Carlotta  Gold  Mining  Co.,  148  Cal.  700; 
113  Am.  St.  Rep.  344;  84  Pac.  758.     Tools 
and  machinery  used  in  the  development  of 
a  mine  are,  while  so  used,  to  be  considered 
as  affixed  to  the  mine;  and  work  upon  such 
tools    and    machinery    is    work    upon    the 
mine.    Malone  v.  Big  Flat  Gravel  Mining 
Co.,  76  Cal.  578;  18  Pac.  772.     Mining  ma- 
chinery  and    implements,   not   used   in   the 
working  or   developing  of  a   mine,   nor  in 
any  manner  affixed  thereto,  are  not  a  part 
of  the   mine,   nor   subject   to   the   liens   of 
laborers  upon  the  mine.    Hamilton  v.  Delhi 
Mining  Co.,  118  Cal.  148;  50  Pac.  378.     A 
quartz-mill   upon   a   mining   claim   is   part 
2  Fair. — 84 


of  the  mine.   Williams  v.  Mountaineer  Gold 
Mining    Co.,    102    Cal.    134;    34    Pac.    702. 
Work  done  by  laborers  in  a  quartz-mine, 
in   taking  out  ore  or  breaking  down   and 
tearing  away  from  the  face  of  the  drifts 
and  mine  the  quartz  and  substance  of  the 
mine,  is  work  for  which   a  lien   upon   the 
mine  may  be  claimed,  under  this  section. 
Chappins   v.    Blankman,    128    Cal.   362;    60 
Pac.  925.     A  lien  is  not  given  for  any  and 
every  kind  of  work  that  may  be  done  upon 
or  about  a  mining  claim,  but  only  for  work 
done    in    the    development    thereof,    or    in 
working   thereon   by    the   subtractive   pro- 
cess.   Danaldson  v.  Orchard  Crude  Oil  Co., 
6  Cal.  App.  641;  92  Pac.  1046.     The  holder 
of  an  option  to  purchase   shares  of  stock 
in  a  mine,  and  who  is  authorized  to  enter 
upon    the    mining   property    and    repair    a 
flume  thereon,  and  to  extract  minerals,  is 
the    agent    of    the    owner    in    doing    such 
work,    which    is    "development-work"    and 
work    by   the    "subtractive    process."     Mc- 
Clung   V.   Paradise   Gold   Mining   Co.,    164 
Cal.   517;    129  Pac.  774.     This  section  im- 
plies  that   the   labor   to   be   performed   on 
any  mining  claim  for  which  a  lien  is  given 
must   be   performed   in   the   course    of   the 
actual  work   of  mining  or  development  in 
the  mining  claim,  and  such  labor  does  not 
include    the    services    of    a    watchman    in 
caring  for  the  mine  while  it  is  lying  idle. 
Williams  v.  Hawley,   144  Cal.  97;   77  Pac. 
762.     One  employed  as  a  watchman  for  an 
idle  mine,  and  who  occasionally  pumps  oil 
therefrom  for  use  in  a  boiler,"  is   not   en- 
titled to  a  lien  for  his  services  as  watch- 
man, but  is  entitled  to  one  for  the  other 
services.    Danaldson  v.  Orchard  Crude  Oil 
Co.,   6   Cal.   App.  641;   92  Pac.    1046.     The 
construction   of  a  flume  and   the   bringing 
of  water  to  a  hydraulic  mine,  for  the  "sole 
purpose    of    working   it   by    the    only    way 
that   it   can   be   worked,   is   "development- 
work."    McClung  v.  Paradise  Gold  Mining 
Co.,164Cal.  517;  129Pac.  774. 

Lien  of  foreman  of  a  mine.  The  fore- 
man of  a  mine,  employed  on  a  monthly 
salary,  is  entitled  to  a  lien  upon  such 
mine:  his  services  tend  directly  to  develop 
the  property.  Kritzer  v.  Tracv  Engineer- 
ing Co.,  16  Cal.  App.  2S7;  116  Pac.  700. 

Lien  of  surety  on  bond.  A  surety  on  a 
building  contractor's  bond,  who  guarantees 
the  delivery  of  the  building  free  of  liens, 
cannot  enforce  a  lien  against  the  building. 
Burnett  v.  Glas,  154  Cal.  249;  97  Pac.  423. 
Lien  on  homestead.  A  homestead,  prop- 
erly declared,  is  subject  to  a  lien  for  ma- 
terial. Davies-Henderson  Lumber  Co  v 
Gottschalk,  81  Cal.  641;  22  Pac.  860. 

Lien  on  public  property.  No  public 
property  or  public  building  is  subject  to 
a  mechanic's  lien.  Mayrhofer  v.  Board  of 
Education,  89  Cal.  110;  23  Am.  St.  Eep. 
451;  26  Pac.  646.  Hence,  a  mechanic's  lien 
cannot  be  asserted  against  a  public  build- 
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ing  erected  to  be  used  as  a  hall  of  records 
(Bates  V.  Santa  Barbara  County,  90  Cal. 
543;  27  Pae.  438);  nor  against  a  school- 
house  erected  by  a  public  school  district 
(Mayrhofer  v.  Board  of  Education,  89  Cal. 
110;  23  Am.  St.  Eep.  451;  26  Pac.  646; 
Kruse  v.  Wilson,  3  Cal.  App.  91;  84  Pac. 
442);  nor  against  a  tunnel  constructed  by 
a  municipality  as  a  public  improvement. 
Clark  V.  Beyrle,  160  Cal.  306;  116  Pac.  739. 

Jbien  on  bridge.  Material-men  cannot 
enforce  a  lien  upon  a  completed  bridge,  for 
materials  which  were  not  furnished  to  be 
used,  and  were  not  actually  used,  in  the 
bridge  as  contracted  for  and  completed, 
but  were  furnished  and  used  only  in  the 
erection  of  a  temporary  structure,  which 
formed  no  part  of  the  completed  bridge, 
and  which  was  properly  removed  when  the 
bridge  was  completed.  Stimson  Mill  Co.  v. 
Los  Angeles  Traction  Co.,  141  Cal.  30;  74 
Pac.  357. 

Lien  covers  what.  The  lien  is  imposed 
on  the  building  or  improvement,  and  so 
much  of  the  land  as  is  required  for  the 
convenient  use  thereof.  Harmon  Lumber 
Co.  V.  Brown,  165  Cal.  193;  131  Pac.  368. 

Constitutionality  of  section  requiring 
bond.  The  provision  of  §  1203,  as  enacted 
in  1893,  requiring  a  building  contract  to 
be  accompanied  by  a  bond,  was  unconsti- 
tutional and  void  (Gibbs  v.  Tally,  133  Cal. 
373;  60  L.  E.  A.  815;  65  Pac.  970);  in 
that  it  undertook  to  make  a  discrimination 
upon  the  subject,  not  founded  upon  any 
natural,  inherent  or  constitutional  distinc- 
tion (Shaughnessy  v.  American  Suretv  Co., 
138  Cal.  543;  69  Pac.  250;  71  Pac.  701); 
and  a  bond  given  in  pursuance  of  it,  under 
a  building  contract,  was  void,  and  could 
not  be  upheld  as  a  common-law  obliga- 
tion. Snell  v.  Bradbury,  139  Cal.  379;  73 
Pac.  150;  W.  W.  Montague  &  Co.  v.  Fur- 
ness,  145  Cal.  205;  78  Pac.  640.  A  bond 
required  of  a  contractor,  whether  consid- 
ered either  as  a  statutory  or  a  common- 
law  obligation,  cannot  be  upheld:  the  re- 
quirement is  unconstitutional.  Martin  v. 
McCabe,  21  Cal.  App.  658;  132  Pac.  606. 
A  contractor's  bond,  given  to  a  high-school 
district  to  secure  the  performance  of  a 
builJing  contract,  in  the  form  of  a  com- 
mon-law bond,  not  referring  to  the  statute 
providing  therefor,  though  made  in  pur- 
suance thereof,  is  valid  and  enforceable, 
without  reference  to  the  question  of  the 
validity  or  constitutionality  of  the  statute. 
People's  Lumber  Co.  v.  Gillard,  136  Cal. 
55;  68  Pac.  576. 

Lien  and  bond  compared.  The  lien  on 
real  property  is  a  thing  entirely  different 
and  distinct  from  the  personal  obligation 
in  the  form  of  a  bond:  the  bond  is  not  in- 
cluded in  the  lien,  and  is  a  totally  different 
kind  of  security.  Shaughnessy  v.  Ameri- 
can Surety  Co.,  138  Cal.  543;  69  Pac.  250; 
71  Pac.  701. 


Construction  of  bond.  The  terms  of  a 
bond  and  contract  for  the  delivery  of  a 
building  to  the  owner,  free  from  liens, 
claims,  and  demands,  are  to  be  construed 
as  limited  to  such  liens  as  are  enforceable 
against  the  building,  and  not  to  include 
any  unauthorized,  or  invalid,  or  excessive 
liens  or  claims.  Alcatraz  Masonic  Hall 
Ass'n  r.  United  States  Fidelity  etc.  Co., 
3Cal.  App.  338;  85  Pac.  156. 

Enforcement  of  bond.  A  bond  given  to 
secure  the  faithful  performance  of  a  con- 
tract to  build  a  public-school  house  may 
be  enforced  though  no  lien  can  be  filed 
upon  the  property  of  the  school  district. 
Union  Sheet  Metal  Works  v.  Dodge,  129 
Cal.  390;  62  Pac.  41.  A  bond,  voluntarily 
given,  derives  its  force  from  its  provisions, 
and  not  alone  from  the  statute;  hence,  it 
may  be  enforced  as  a  common-law  bond. 
People's  Lumber  Co.  v.  Gillard,  5  Cal.  App. 
435;  90  Pac.  556. 

Liability  of  sureties.  A  bond  to  secure 
the  performance  of  a  contract,  containing 
an  agreement  to  pay  in  full  all  persons 
performing  labor  or  furnishing  materials 
for  the  contractors,  or  any  person  acting 
for  them  or  under  their  authority,  in  con- 
nection with  the  contract,  does  not  bind 
the  sureties  to  repay  to  third  parties 
moneys  advanced  by  them  to  the  contract- 
ors, under  an  agreement  for  a  share  in  the 
profits  secured  by  an  assignment  of  the 
contract.  Cadenasso  v.  Antonelle,  127  Cal. 
382;  59  Pac.  765. 

Release  of  surety.  The  surety  on  a  con- 
tractor's bond  is  released  by  a  change  of 
the  building  from  one  story  to  two,  with- 
out his  consent.  Barrett-Hicks  Co.  v.  Glas, 
14  Cal.  App.  289;  111  Pac.  760. 

Delivery  of  bond  without  filing  is  in- 
valid. There  can  be  no  valid  delivery  of 
the  bond  without  a  filing  thereof  for  rec- 
ord. Mangrum  v.  Truesdale,  128  Cal.  145; 
60  Pac.  775. 

Bond  not  filed  is  invalid.  The  bond 
must  be  filed  for  record;  if  not,  it  is  in- 
valid, and  cannot  be  enforced.  Mangrum 
v.  Truesdale,  128  Cal.  145;  60  Pac.  775. 

Damages  where  bond  not  filed.  Where 
the  bond  is  not  filed  for  record,  laborers 
and  material-men  have  a  remedy  against 
the  owner  and  contractor  for  such  dam- 
ages as  they  may  have  suffered.  Mangrum 
v.  Truesdale,  128  Cal.  145;  60  Pac.  775. 

Error  at  trial.  It  is  not  the  province 
of  a  witness  to  determine  the  question 
whether  a  bond  is  a  common-law  bond  or 
a  statutory  bond;  and  it  is  not  error  to 
exclude  a  question,  asked  upon  cross-ex- 
amination, as  to  whether  the  plaintiff  re- 
lied upon  a  statutory  bond  at  the  time  of 
entering  into  the  contract.  Union  Sheet 
Metal  Works  v.  Dodge,  129  Cal.  390;  62 
Pac.  41. 

Lien  on  whole  or  part  of  property.  One 
who   performs  labor  in   any  pit,   shaft,   or 
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gallery  of  a  mining  claim  is  entitled  to  a 
lien  upon  the  whole  mining  claim.  Helm  v. 
Chapman,  G6  Cal.  291;  5  Pac.  352.  Work 
done  on  an  oil-well,  upon  an  eighty-acre 
oil-mining  claim,  creates  a  lien  that  ex- 
tends to  the  whole  eighty  acres.  Berentz 
V.  Belmont  Oil  Mining  Co.,  148  Cal.  577; 
113  Am.  St.  Rep.  308;  84  Pac.  47.  A  claim 
of  lien  which  states  that  the  claimant  fur- 
nished certain  materials  which  were  used  in 
the  construction  "of  that  certain  railway 
known  as  and  called,"  naming  it,  includes 
the  entire  railway  by  general  description; 
and  a  further  particular  description  of  the 
road  as  commencing  at  its  easterly  start- 
ing-])oint,  and  continuing  through  points 
epucified  "to  its  present  westerly  termi- 
nus," particularly  described,  which  was 
twelve  miles  short  of  its  proposed  west- 
erly terminus,  is  not  inconsistent  with  the 
general  description,  but  implies  that  the 
road  was  projected  westerly  beyond  the  de- 
scribed terminus,  and  the  claim  includes 
the  then  uncompleted  westerly  extension 
of  the  railroad.  Bringham  v.  Kftox,  127 
Cal.  40;  59  Pac.  198.  A  contractor  who 
grades  a  section,  only,  of  a  railroad  can- 
not file  a  lien  on  that  section  alone:  he 
must  file  a  lien  on  the  entire  road.  Cox  v. 
Western  Pacific  R.  R.  Co.,  44  Cal.  18;  and 
see  Bringham  v.  Knox,  127  Cal.  40;  59  Pac. 
198.  Where  a  canal  is  projected  in  sec- 
tions, one  who  has  contracted  to  supply 
materials  for  work  upon  one  of  such  sec- 
tions may  claim  and  enforce,  a  lien  thereon, 
without  including  other  parts  of  the  canal 
which  have  not  been  constructed,  or  other 
property  of  the  owner  forming  part  of  the 
general  system.  Pacific  Rolling  Mill  Co.  v. 
Bear  Valley  Irrigation  Co.,  120  Cal.  94;  65 
Am.  St.  Rep.  158;  52  Pac.  136. 

Lien  on  fixtures.  A  person  performing 
labor  on  a  mining  claim,  for  one  having 
a  contract  of  piirchase  thereof,  to  which 
the  latter  has  affixed  leased  mining  ma- 
chinery, the  terms  of  which  lease  were  suffi- 
cient, as  between  himself  and  the  lessor, 
to  continue  the  identity  of  the  machinery 
as  the  personal  property  of  the  lessor,  is 
not  entitled  to  a  lien  upon  such  machinery. 
Jordan  v.  Myres,  126  Cal.  565;  58  Pac. 
1061;  and  see  Williams  v.  Mountaineer  etc. 
Mining  Co.,  102  Cal.  134;  34  Pac.  702; 
Hamilton  v.  Delhi  IMining  Co.,  118  Cal. 
148;  50  Pac.  378.  Neither  swings  nor  seats 
in  a  dancing-hall  are  buildings  or  struc- 
tures, within  the  intent  and  meaning  of 
this  section  and  s  1192,  post,  for  which  a 
lien  may  be  filed,  and  the  owner  of  land, 
who  may  acquiesce  in  their  construction, 
be  made  liable.  Lothian  v.  Wood,  55  Cal. 
159. 

Lien  where  building  is  partially  de- 
stroyed. A  mechanic's  lien  may  be  had 
for  work  and  materials  furnislied  for  the 
construction  of  a   building,   which  is  par- 


tially destroyed  by  fire  before  its  comple- 
tion, and  of  which  a  substantial  part 
remains  to  the  owner.  Butler  v.  Ng  Chung, 
160  Cal.  437;  Ann.  Cas.  1913A,  940;  117 
Pac.  512. 

Agency.  The  agent  referred  to  in  this 
section  must  be  the  agent  of  the  owner 
of  the  building,  mine,  or  improvement. 
Reese  v.  Bald  Mountain  etc.  Mining  Co., 
133  Cal.  285;  65  Pac.  578.  A  person  not 
expressly  authorized  by  the  owner  of  a 
mine  to  act  in  his  behalf  cannot  be  his 
constructive  agent  for  the  purpose  of  a 
lien  against  the  owner,  under  the  statute, 
unless  he  is  a  person  in  charge  of  the 
actual  work  of  "mining,"  as  contemplated 
by  the  statute.  Williams  v.  Hawley,  144 
Cal.  97;  77  Pac.  762.  Open  declarations 
and  continued  acts  of  an  alleged  agent 
are  admissible  in  evidence,  under  this  sec- 
tion, to  prove  the  fact  of  agency.  Donohoe 
V.  Trinity  etc.  Mining  Co.,  113  Cal.  119; 
45  Pac.  259.  The  presumption  raised  by 
this  section,  that  the  person  in  charge  of 
mining  is  agent  for  the  owner  in  employ- 
ing labor,  may  be  repelled  by  other  proof. 
Jurgenson  v.  Diller,  114  Cal.  491;  55  Am. 
St.  Rep.  83;  46  Pac.  410;  and  see  Donohoe 
V.  Trinity  Gold  etc.  Mining  Co.,  113'  Cal. 
119;  45  Pac.  259.  A  finding  that  a  person 
was  in  possession  of  the  premises  under  a 
contract  with  the  owner,  and  that  the  con- 
tract authorized  such  person  to  occupy  and 
hold  possession,  and  to  make  improvements 
and  prosecute  development-work  and  pros- 
pect thereon,  is  not  a  finding  that  such 
person  was  an  agent,  within  the  meaning 
of  this  section,  nor  that  he  was  a  con- 
tractor, subcontractor,  or  builder,  nor  a 
person  having  cliarjre  of  any  mining,  or 
the  construction,  alteration,  addition  to,  or 
repair  of  any  building  or  other  improve- 
ment. Reese  v.  Bald  Mountain  etc.  Min- 
ing Co.,  133  Cal.  2S5;  65  Pac.  578. 

Enforcement  of  mechanic's  lien.  An 
action  to  enforce  a  mechanic's  lien,  though 
statutory,  is,  in  its  essential  features,  equi- 
table (Dunlop  v.  Kennedy,  4  Cal.  Unrep. 
196;  34  Pac.  92);  and  will  be  enforced 
according  to  equitable  principles.  Los 
Angeles  Pressed  Brick  Co.  v.  Los  Angeles 
Pacific  Boulevard  etc.  Co.,  7  Cal.  App.  460; 
94  Pac.  775.  The  action  to  enforce  a 
mechanic's  lien  is  in  the  nature  of  a  pro- 
ceeding in  rem,  in  which  no  personal  judg- 
ment can  be  recovered  against  an  estate, 
payable  in  due  course  of  administration; 
and  such  lien  is  not  a  "claim"  against 
the  estate,  within  the  meaning  of  the  third 
subdivision  of  §  1880,  ante.  Booth  v.  Pen- 
dola,  88  Cal.  36;  23  Pac.  200.  After  a 
valid  contract  has  been  filed,  the  right  of 
lion  claimants  to  enforce  their  liens  against 
the  owner  depends  on  whether  or  not  the 
original  contractor  has  a  money  demand 
a^'ainst    the    owner,    growing    out    of    the 
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building  contract.  Butler  v.  Ng  Chung,  160 
Cal.  435;  Ann.  Cas.  1913A,  940;  117  Pac. 
512. 

Jurisdiction  of  superior  court.  Where 
the  demand  of  each  lien  claimant  is  less 
than  three  hundred  dollars,  if  the  liens 
claimed  are  invalid,  and  the  equity  juris- 
diction to  enforce  them  fails,  the  superior 
court  has  no  jurisdiction  to  render  a  per- 
sonal judgment  against  the  owners  of  the 
land;  such  judgment,  if  rendered,  must  be 
several,  and  not  joint,  and  the  several 
demands  cannot  be  cumulated  for  the  pur- 
pose of  jurisdiction;  a  joint  personal  judg- 
ment in  favor  of  several  plaintiffs,  for  a 
sum  in  excess  of  three  hundred  dollars,  the 
respective  demands  being  severally  less 
than  that  sum,  cannot  be  sustained  (Miller 
V.  Carlisle,  127  Cal.  327;  59  Pac.  785); 
but  see  Mannix  v.  Tryon,  152  Cal.  31,  91 
Pac.  983,  vehich  holds  that  when  the 
superior  court  acquires  jurisdiction  of  a 
mechanic's  lien  suit,  it  can  render  a  per- 
sonal judgment  for  the  amount  claimed, 
although  the  right  to  a  lien  is  denied  and 
the  amount  claimed  is  less  than  three  hun- 
dred  dollars. 

Allegations  of  complaint.  An  allega- 
tion in  a  complaint  as  to  the  completion 
of  a  building  applies  to  all  the  parts  of 
the  building,  and  includes  the  excavation 
necessary  to  its  construction,  when  cov- 
ered by  the  contract.  Macomber  v.  Bige- 
low,  126  Cal.  9;  58  Pac.  312.  Where  the 
contract  to  construct  a  building  is  void, 
any  materials  furnished  to  the  contractor 
are  deemed  to  have  been  furnished  at  the 
instance  of  the  owner,  and  it  is  sufficient, 
in  an  action  to  foreclose  a  lien  therefor, 
to  allege  that  they  were  thus  furnished 
through  the  contractor  as  the  agent  of  said 
owner.  Lucas  v.  Gobbi,  10  Cal.  App.  648; 
105  Pac.  157;  Burnett  v.  Glas,  154  Cal. 
249;  97  Pac.  423;  Nofziger  Lumber  Co.  v. 
Solomon,  13  Cal.  App.  621;  110  Pac.  474. 
The  complaint  in  an  action  to  foreclose  a 
mechanic's  lien  is  ambiguous  and  uncer- 
tain, if  it  alleges  that  the  contract  on 
which  the  lien  is  based  was  "made  and  en- 
tered into  with  the  defendants,"  and  the 
claim  of  lien  attached  to  the  complaint 
states  that  the  contract  was  made  with 
one  of  the  defendants,  "with  the  full 
knowledge  and  consent  of  the  other,"  and 
that  "the  work  was  carried  on  with  his  full 
acquiescence."  Palmer  v.  Lavigne,  104  Cal. 
30;  37  Pac.  775. 

Variance.  Notices  of  claims  of  liens  by 
material-men,  which  untruly  state  the 
terms  and  conditions  of  the  contract  as 
being  "that  the  claimant  was  to  receive 
the  reasonable  market  value  of  the  mate- 
rials so  furnished,"  whereas  in  fact  the 
materials  were  furnished  in  each  case  to 
the  contractor  at  a  fixed  price,  are  invalid 
on    account    of     the    variance.     Wilson    v. 


Nugent,  125  Cal.  280;  57  Pac.  1008;  and  see 
Wagner  v.  Hansen  103  Cal.  104;  37  Pac. 
195. 

Set-oflf  by  owner.  An  owner  who  is  sued 
by  a  contractor,  who  erected  a  building  un- 
der an  unrecorded  contract,  for  the  reason- 
able value  of  the  work  and  labor  performed 
and  materials  furnished,  may  set  off  the 
amount  paid  by  him,  upon  foreclosure  of 
liens  of  material-men,  for  materials  fur- 
nished to  the  contractor,  including  the 
amount  allowed  and  paid  for  attorneys' 
fees  and  costs,  as  well  as  for  principal 
and  interest  O'f  the  liens.  Covell  v.  Wash- 
burn, 91  Cal.  560;  27  Pac.  859. 

Payments  on  contract  credited  how. 
Where,  at  the  time  payments  were  made 
by  a  debtor  to  his  creditor  upon  a  build- 
ing contract,  the  debtor  intended  them  to 
be  applied  upon  a  specific  obligation,  and 
the  creditor  "well  knew"  that  the  debtor 
so  intended,  nothing  further  is  required  to 
fix  the  application  of  the  payments,  and 
the  mode  by  which  the  debtor  manifested 
his  intention  in  such  ease  is  immaterial. 
Hanson  v.  Cordano,  96  Cal.  441;  31  Pac. 
457. 

Kinds  of  contracts.  Contracts  for  roof- 
ing and  to  lay  the  same  in  asphalt  pitch, 
and  to  furnish  and  set  roofing-tile,  are  not 
contracts  for  construction-work,  but  for 
materials,  and  work  to  be  done  in  their 
use.  California  Portland  Cement  Co.  v. 
Wentworth  Hotel  Co.,  16  Cal.  App.  701; 
118  Pac.  103. 

Validity  of  contract.  It  is  necessary 
that  the  whole  contract  for  a  building  or 
improvement,  at  a  price  exceeding  one 
thousand  dollars,  shall  be  in  writing,  and 
signed  by  the  parties  thereto;  and  where 
there  is  a  misreference,  in  such  a  contract, 
to  plans  and  specifications  signed  by  the 
parties,  which  were  not  in  fact  so  signed, 
the  contract  is  void,  and  cannot  be  made 
the  basis  of  a  lien  in  favor  of  the  con- 
tractor. Donnelly  v.  Adams,  127  Cal.  24; 
59  Pac.  208.  Where  there  are  two  con- 
tracts for  work  to  be  done  according  to 
certain  plans  and  specifications,  as  to  one 
of  which  no  specifications  are  signed,  and 
as  to  the  second  of  which  no  specifications 
are  filed,  both  contracts  are  void.  Coghlan 
V.  Quartararo,  15  Cal.  App.  662;  115  Pac. 
664.  A  false  reference,  in  a  contract,  to 
signed  plans  and  specifications  can  neither 
be  aided  by  parol  evidence,  nor  cured  by 
any  oral  waiver  or  oral  agreement  dis- 
pensing with  the  signatures  thereto.  Don- 
nelly V.  Adams,  127  Cal.  24;  59  Pac.  208 
and  see  Worden  v.  Hammond,  37  Cal.  61 
Willamette  Steam  Mills  etc.  Co.  v.  Los  An 
geles  College  Co.,  94  Cal.  229;  29  Pac.  629 
Donnelly  v.  Adams,  115  Cal.  129;  46  Pac 
916;  West  Coast  Lumber  Co.  v.  Knapp, 
122  Cal.  70;  54  Pac.  533.  The  provision  of 
this   section,    making  wholly   void,   as   be 
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tween  the  parties  thereto,  a  written  con- 
tract for  the  construction  of  a  building  for 
a  price  exceeding  one  thousand  dollars, 
unless  the  same  is  filed  before  the  com- 
mencement of  work  thereunder,  is  an  arbi- 
trary one,  and  is  not  to  be  extended  to 
any  contract  not  falling  strictly  within  its 
letter.  Kiessig  v.  Allspaugh,  99  Cal.  452; 
34  Pac.  106.  The  term  "wholly  void"  has 
the  same  Vneaning  as  the  term  "void"; 
hence,  when  an  instrument  is  void,  it  is 
void  from  one  end  to  the  other,  and  in  all 
its  parts.  Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  193;  20  Pac.  419. 

Effect  of  invalidity.  "Where  a  contract 
is  wholly  void  because  the  plans  and  speci- 
fications were  not  filed,  the  contractor 
must  be  held  to  be  the  agent  of  the  owner, 
and  the  owner  cannot  be  held  liable  to  him 
for  the  value  of  the  materials  furnished 
and  labor  bestowed  in  a  greater  amount 
than  he  paid  for  them.  Kuhlman  v.  Burns, 
117  Cal.  469;  49  Pac.  585.  The  statute 
declares  the  contract  void,  only  as  between 
the  parties  to  it  (Giant  Powder  Co.  v.  San 
Diego  Flume  Co.,  78  Cal.  193;  20  Pac.  419); 
and  it  is  provided  that  other  persons  than 
the  contractor,  furnishing  materials  and 
performing  labor,  may  have  a  lien  there- 
for; and  by  §  1197,  post,  it  is  provided  that 
any  person  to  whom  any  debt  may  be  due 
for  work  or  materials  may  have  a  personal 
action  to  recover  the  debt.  Palmer  v. 
White,  70  Cal.  220;  11  Pac.  647.  Where 
the  contract  between  the  owner  and  the 
contractor  is  void,  all  persons  who  have 
performed  labor  or  furnished  materials  are 
entitled  to  liens.  Stimson  Mill  Co.  v. 
Nolan,  5  Cal.  App.  754;  91  Pac.  262;  Nofzi- 
ger  Lumber  Co.  v.  Solomon,  13  Cal.  App. 
621;  110  Pac.  474.  Where  a  building  con- 
tract is  void,  persons  furnishing  materials 
to  a  subcontractor  may  claim  a  lien  for 
the  value  thereof,  as  if  there  were  no  con- 
tract, and  as  if  the  materials  had  been 
furnished  at  the  special  instance  of  the 
owner.  Davies  Henderson  Lumber  Co.  v. 
Gottschalk,  81  Cal.  641;  22  Pac.  860;  Smith 
v.  Bradbury,  148  Cal.  41;  113  Am.  St.  Rep. 
189;  82  Pac.  367.  A  contractor  cannot 
take  a  lien  under  a  contract  which  is 
wholly  void  under  this  section,  nor  has 
such  contractor  the  right  to  recover,  in 
such  case,  upon  a  quantum  meruit  for  ser- 
vices, or  upon  quantum  valebat  for  goods, 
wares,  and  merchandise  sold  and  deliv- 
ered. Spinney  v.  Griffith,  98  Cal.  149;  32 
Pac.  974.  Where  the  contract  is  void,  the 
contractor  can  claim  no  implied  right  to  a 
lien,  where  he  might  recover  under  a  writ- 
ten contract  projierly  filed:  the  law  gives 
him  the  right,  in  such  case,  to  recover  a 
personal  judgment  for  the  money,  as  on  an 
implied  contract.  Morris  v.  Wilson,  97  Cal. 
644;  32  Pac.  801.  Where  a  building  con- 
tract is  void,  a  lien  may  be  claimed  for  the 


full  amount  of  materials  furnished  and  put 
into  the  building,  without  regard  to  the 
contract  price,  or  the  balance  remaining 
unpaid  in  the  owner's  hands.  Coghlan  v. 
Quartararo,  15  Cal.  App.  662;  115  Pac.  664. 
No  notice  to  the  owner  to  stop  payments 
upon  a  building  contract  is  required,  where 
the  contract  is  void.  Davies  Henderson 
Lumber  Co.  v.  Gottschalk,  81  Cal.  641;  22 
Pac.  860.  There  can  be  no  recovery  upon 
a  cross-complaint  based  on  a  void  con- 
tract. Condon  v.  Donohue,  160  Cal.  749; 
118  Pac.  113. 

Provisions  of  contract.  A  provision  in 
the  contract  for  acceptance  by  the  archi- 
tect is  solely  for  the  owner's  benefit;  the 
certificate  of  the  architect  is  mere  evidence 
of  completion,  which  the  owner  may  either 
require  or  waive.  Valley  Lumber  Co.  v. 
Struck,  146  Cal.  266;  80  Pac.  405.  A  sub- 
contractor who  has  agreed  to  do  a  par- 
ticular portion  of  the  work  is  not  affected 
by  provisions  in  the  main  contract,  be- 
tween the  owner  and  original  contractor, 
constituting  an  express  warrantv.  Man- 
nix  V.  Tryon,  152  Cal.  31;  91  Pac.  983. 

Requirements  as  to  contract.  Under 
this  section,  it  is  necessary  that  the  whole 
contract  shall  be  in  writing,  and  signed  by 
the  parties  thereto.  Donnelly  v.  Adams, 
127  Cal.  24;  59  Pac.  208.  Under  this  sec- 
tion and  §  1184,  postj  if  the  contract  price 
does  not  exceed  one  thousand  dollars,  the 
contract  need  not  be  in  writing.  Sidlinger 
V.  Kerkow,  82  Cal.  42;  22  Pac.  932.  Where 
an  initial  building  contract  for  a  distinct 
piece  of  work,  such  as  the  reconstruction 
of  a  stable,  and  several  subsequent  sepa- 
rate contracts  therefor,  cannot  be  joined 
together  and  treated  as  one  individual  eon- 
tract,  they  must  be  treated  as  separate  and 
distinct  contracts;  and  if  each  one  is  for 
less  than  one  thousand  dollars,  it  is  not 
necessary  to  its  validity  that  it  be  in  writ- 
ing and  filed.  Acme  Lumber  Co.  v.  Wess- 
ling,  19  Cal.  App.  406;  126  Pac.  167.  The 
contract  of  a  mere  subcontractor  and 
material-man  is  not  required  to  be  in  writ- 
ing or  filed,  under  this  section,  although 
it  is  over  one  thousand  dollars.  Keed  v. 
Norton,  90  Cal.  590;  26  Pac.  767.  The  con- 
tract of  a  material-man,  though  in  excess 
of  one  thousand  dollars,  is  not  required 
to  be  filed.  California  Portland  Cement 
Co.  V.  Wentworth  Hotel  Co.,  16  Cal.  App. 
701;  118  Pac.  103.  The  fact  that  a  ver- 
bal building  contract,  as  made,  does  not 
specify  the  contract  price  and  the  mate- 
rials, cannot  be  set  up  as  an  excuse  for  the 
failure  to  commit  such  contract  to  writ- 
ing and  to  file  it  as  prescribed  by  law. 
Peterson  v.  Freiermuth,  17  Cal.  App.  609; 
121  Pac.  299.  This  section,  requiring 
building  contracts,  calling  for  the  payment 
of  more  than  one  thousand  dollars,  to  be 
filed,   does    not    ajiply   to    a    contract    to 
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furnish  elevators  for  a  building:  such  a 
contract  is  not  to  be  deemed  one  for  con- 
struction. California  Portland  Cement  Co. 
V.  Wentworth  Hotel  Co.,  16  Cal.  App.  701; 
118  Pac.  103. 

Effect  of  failure  to  file.  Under  this  sec- 
tion and  §  1184,  post,  a  contract  for  the 
construction  of  a  building,  for  a  prico 
more  than  one  thousand  dollars,  when  not 
in  writing,  or  not  filed  in  the  recorder's 
oflSce,  is  wholly  void.  Davies  Henderson 
Lumber  Co.  v.  Gottschalk,  81  Cal.  641;  22 
Pac.  860;  Sidlinger  v.  Kerkow,  82  Cal. 
42;  22  Pac.  932;  Smith  v.  Bradbury,  148 
Cal.  41;  113  Am.  St.  Eep.  189;  82  Pac.  367; 
and  see  also  Berentz  v.  Belmont  Oil  Min- 
ing Co.,  148  Cal.  577;  113  Am.  St.  Eep.  308; 
84  Pac.  47.  Where  no  contract  price  is 
named,  but  the  aggregate  price  of  the 
work  would  be  in  excess  of  one  thousand 
dollars,  the  contract  is  void,  unless  it  is 
filed.  Smith  v.  Bradbury,  148  Cal.  41;  113 
Am.  St.  Eep.  189;  82  Pac.  367.  A  con- 
tract for  more  than  one  thousand  dollars 
is  void,  if  not  filed  until  after  the  work  is 
begun,  and  particularly  where  the  plans 
and  specifications,  made  a  part  of  the  con- 
tract, have  not  been  filed.  Lucas  v.  Eea, 
10  Cal.  App.  641;  102  Pac.  822;  101  Pac. 
537.  Though  the  failure  to  file  a  building 
contract  before  the  work  is  commenced 
makes  the  contract  wholly  void,  yet  it  is 
only  void  as  between  the  parties  thereto: 
such  failure  does  not  vitiate  the  employ- 
ment of  a  material-man  by  the  contractor, 
nor  affect  the  material-man's  right  to  pur- 
sue his  lien  upon  the  structure  as  if  the 
contract  were  valid  (Giant  Powder  Co.  v. 
San  Diego  Flume  Co.,  78  Cal.  193;  20  Pac. 
419);  but  see  Kellogg  v.  Howes,  81  Cal. 
178,  6  L.  E.  A.  588,  22  Pac.  509,  where  it 
is  said,  referring  to  the  Giant  Powder  Com- 
pany case,  that  a  contract  wholly  void 
is  void  as  to  everybody  whose  rights  would 
be  affected  by  it  if  valid:  it  would  be  a 
strange  construction  of  the  statute  to  hold 
that  the  failure  to  file  an  instrument 
would  render  it  void  as  to  the  parties  to  it, 
who  certainly  have  notice  of  its  contents, 
and  not  affect  the  rights  of  the  only  per- 
sons sought  to  be  protected  by  such  filing, 
and  who  alone  could  be  affected  by  such 
failure:  the  court  meant  nothing  more 
than  that  the  material-man  was  entitled 
to  his  lien,  notwithstanding  the  contract 
was  not  filed  in  the  recorder's  office.  And 
see  also  Davies  Henderson  Lumber  Co.  v. 
Gottschalk,  81  Cal.  644;  22  Pac.  860.  The 
failure  to  file  a  building  contract  does  not 
render  it  void  as  between  the  parties 
thereto.  Lacy  Mfg.  Co.  v.  Los  Ansreles  Gas 
etc.  Co.,  12  Cal.  App.  37;  106  Pac.  413. 
Subcontractors,  material-men,  artisans,  and 
laborers  are  entitled,  under  the  law,  to  the 
value  of  their  material  and  labor,  and  are 
not  affected  by  the  remissness  of  the  par- 


ties to  the  contract  in  failing  to  file  it,  or 
by  the  contract  being  thereby  rendered 
void.  Laidlaw  v.  Marye,  133  Cal.  170;  65 
Pac.  391.  This  section  does  not  require 
contracts  with  material-men  to  be  filed:  a 
failure  to  file  them  does  not  render  them 
void.  Blanck  v.  Commonwealth  Amuse- 
ment Corporation,  19  Cal.  App.  720;  127 
Pac.  805.  The  contractor,  by  the  omis- 
sion to  file  the  contract,  is  deprived  of 
any  lien  for  his  labor  and  materials;  but 
he  does  not,  by  such  omission,  acquire  any 
greater  right  to  a  recovery  for  his  labor 
and  materials,  than  he  would  have  if  he 
should  bring  an  action  therefor,  irrespec- 
tive of  his  right  to  a  lien.  Marchant  v. 
Hayes,  117  Cal.  669;  49  Pac.  840.  The 
contractor  cannot  maintain  an  action 
against  the  owner  to  recover  damages  for 
not  being  allowed  to  complete  the  build- 
ing, where  the  contract  is  not  filed.  Palmer 
V.  White,  70  Cal.  220;  11  Pac.  647.  A  con- 
tract for  the  erection  of  a  building,  al- 
though void  because  of  a  failure  to  file 
the  same,  is  nevertheless  admissible  as 
evidence,  to  determine  the  character  of 
the  building  to  be  erected,  and  thereby  to 
furnish  the  test  by  which  it  may  be  known 
when  the  building  is  completed.  Barker  v. 
Doherty,  97  Cal.  10;  31  Pac.  1117.  Where 
only  a  sun-print  copy  of  the  plans  and 
drawings,  bearing  a  photographic  repre- 
sentation of  those  documents  and  of  the 
signatures  thereto,  is  filed  with  the  re- 
corder, the  filing  is  insufficient,  and  the 
contract  is  invalid.  San  Francisco  Lumber 
Co.  V.  O'Neil,  120  Cal.  455;  52  Pac.  728; 
and  see  Greig  v.  Eiordan,  99  Cal.  316;  33 
Pac.  913.  Where  a  building  contract  is 
void  because  not  filed,  the  owner  is  not 
personally  liable  either  for  labor  or  mate- 
rials furnished  to  the  contractor,  or  for 
any  damages  resulting  from  the  personal 
negligence  of  the  contractor  in  the  per- 
formance of  the  contract.  Smith  v.  Dry- 
den,  15  Cal.  App.  568;  115  Pac.  455.  The 
clause  in  this  section,  that  the  failure  to 
file  a  building  contract  in  the  county  re- 
corder's office  shall  render  it  wholly  void, 
is  penal  in  its  nature,  and  is  not  to  be 
extended  to  any  contract  not  falling 
strictly  within  its  letter.  Los  Angeles 
Pressed  Brick  Co.  v.  Higgins,  8  Cal.  App. 
514;  97  Pac.  414.  Where  one  undertakes 
employment,  not  as  a  contractor,  but 
merely  as  a  carpenter  at  a  fixed  rate  per 
day,  the  contract  of  employment  is  not 
void  because  of  the  fact  that  it  is  not  in 
writing  and  filed.  Farnham  v.  California 
Safe  Deposit  etc.  Co.,  8  Cal.  App.  266;  96 
Pac.  788.  The  relation  of  master  and  ser- 
vant is  not  established  between  the  owner 
and  an  independent  contractor,  where  the 
building  contract  is  not  filed.  Smith  v. 
Dryden,  15  Cal.  App.  568;  115  Pac.  455. 
Though     an     original     building     contract. 
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where  the  amount  agreed  to  be  paid  there- 
under exceeded  one  thousand  dollars,  was 
filed,  yet  a  subsequent  written  modilica- 
tion  thereof,  redueiiij^  the  contract  price, 
but  never  filed,  is  void  between  the  par- 
ties thereto,  and  neither  can  recover 
thereon.  Condon  v.  Douohue,  160  Cal.  749; 
llSPac.  113. 

Effect  of  absence  of  contract.  Where 
there  is  no  contract,  a  ])arty  furnishing 
materials  has  a  lien  for  the  entire  value 
thereof,  provided  he  complies  with  §  11S7, 
post.  Nofziger  Lumber  Co.  v.  Waters,  10 
Cal.  App.  89;  101  Pac.  38;  Nofziger  Lum- 
ber Co.  V.  Solomon,  13  Cal.  App.  621;  110 
Pac.  474. 

Liability  limited  to  contract  price.  The 
only  rights  possessed  by  laborers  or  ma- 
terial-men, where  a  building  contract  is 
valid,  is  to  cause  the  contract  price  to  be 
applied  to  the  payment  of  their  demands. 
National  Lumber  Co.  v.  Wickliffe,  19  Cal. 
App.  234;  125  Pac.  357.  The  liability  of 
the  owner,  where  he  has  complied  with  the 
terms  of  his  contract,  is  limited  to  the 
price  which,  by  his  contract,  he  has  agreed 
to  pay.  Hoffman-Marks  Co.  v.  Spires,  154 
Cal.  Ill;  97  Pac.  152;  Scheerer  &  Co.  v. 
Deming,  154  Cal.  138;  97  Pac.  155.  A 
mechanic's  lien,  where  the  contract  is 
valid,  extends  to  the  contract  price,  and 
such  contract  is  the  limit  of  liability  that 
may  be  imposed  upon  the  owner  or  his 
property.  National  Lumber  Co.  v.  Wick- 
liffe, 19  Cal.  App.  234;  125  Pac.  357. 
Where  a  building  contract  does  not  com- 
ply substantially  with  the  statute,  mate- 
rial-men have  a  lien  against  the  property 
for  the  value  of  materials  furnished  by 
them,  that  have  gone  into  the  building, 
regardless  of  the  amount  of  the  contract 
price.  Merced  Lumber  Co.  v.  Bruschi,  152 
Cal.  372;  92  Pac.  844. 

Contractor's  right  to  recover.  The  con- 
tractor has  no  right  of  recovery,  irre- 
spective of  his  right  to  a  lien,  unless  he 
completes  the  contract,  or  its  completion 
is  in  some  way  waived  or  excused.  Mar- 
chant  V.  Hayes,  117  Cal.  669;  49  Pac.  840. 

The  memorandum.  A  verbatim  copy  of 
a  contract  constitutes  a  complete  memo- 
randum. Blinn  Lumber  Co.  v.  Walker,  129 
Cal.  62;  61  Pac.  664.  A  memorandum  is 
sufficient,  where  it  sets  forth  the  names  of 
the  parties  to  the  contract,  and  further 
states  that  they  are  all  parties  thereto. 
Joost  V.  Sullivan,  111  Cal.  286;  43  Pac. 
896.  Under  the  amendment  to  this  sec- 
tion in  1887,  the  owner  or  contractor  could 
satisfy  the  requirements  of  the  statute  by 
filing  either  the  contract  or  the  memoran- 
dum provided  by  this  section:  if  he  filed 
the  contract,  he  was  required  to  file  the 
whole  of  it,  including  the  drawings  and 
specifications,  if  made  a  part  thereof;  or 
if  the   memorandum   were  filed,  it  had   to 


contain  all  the  matters  prescribed  by  the 
statute  (Willamette  Steam  Mills  etc.  Co. 
V.  Los  Angeles  College  Co.,  94  Cal.  229; 
29  Pac.  629);  but  that  amendment  did  not 
require  that  plans  and  specifications  should 
be  filed,  in  order  to  render  the  memoran- 
dum valid.  Eeed  v.  Norton,  90  Cal.  590;  26 
Pac.  767;  27  Pac.  426.  The  statute  doe.s 
not  require  the  memorandum  to  be  signed; 
and  the  absence  of  a  copy  of  the  signa- 
tures from  the  specifications,  and  from 
the  plans  and  drawings,  does  not  vitiate 
the  memorandum.  Blinn  v.  Walker,  129 
Cal.  62;  61  Pac.  664.  A  memorandum 
which  does  not  state  of  what  material  a 
building  is  to  be  constructed,  but  merely 
describes  it  as  a  two-story  building,  of  a 
certain  size,  to  be  constructed  in  conform- 
ity with  the  plans,  etc.,  in  the  office  of  the 
architect,  no  copy  of  which  is  inserted  in 
the  memorandum  or  filed  therewith,  is  in- 
sufficient. Butterworth  v.  Levy,  104  Cal. 
506;  38  Pac.  897;  and  see  Willamette  Stoam 
Mills  etc.  Co.  V.  Los  Angeles  College  Co., 
94  Cal.  229;  29  Pac.  629;  Greig  v.  Eiordan, 
99  Cal.  316;  33  Pac.  913. 

Plans  and  specifications.  Where  the 
validity  of  a  building  contract  is  attacked, 
the  fact  that  the  plans  and  specif-cations 
were  signed  only  by  the  contractor  does 
not  render  them  void,  if  the  papers  show 
upon  their  face  that  the  plans  and  speci- 
fications are  the  ones  referred  to  in  the 
contract  filed  therewith.  Hartwell  v. 
Ganahl  Lumber  Co.,  8  Cal.  App.  733;  97 
Pac.  901.  The  failure  to  file  the  plans  and 
specifications,  when  a  part  of  the  contract, 
renders  the  contract  void.  Kuhlman  v. 
Burns,  117  Cal.  469;  49  Pac.  585;  and  see 
Yancy  v.  Morton,  94  Cal.  558;  29  Pac. 
1111;  Barker  v.  Doherty,  97  Cal.  10;  31 
Pac.  1117;  Greig  v.  Eiordan,  99  Cal.  316; 
33  Pac.  913;  Dunlop  v.  Kennedy,  102  Cal. 
443;  36  Pac.  765;  Pierce  v.  Birkholm,  115 
Cal.  657;  47  Pac.  681;  Burnett  v.  Glas,  154 
Cal.  249;  97  Pac.  423;  Peterson  v.  Freier- 
muth,  17  Cal.  App.  609;  121  Pac.  299.  The 
rule  of  construction,  that  that  is  certain 
which  can  be  made  certain  from  an  inspec- 
tion of  instruments  forming  part  of  one 
whole,  applies  to  the  identification  of  plans 
and  specifications  in  a  building  contract. 
Hartwell  v.  Ganahl  Lumber  Co.,  8  Cal. 
App.  733;  97  Pac.  901. 

Complaint  on  contract.  Where  the  com- 
plaint in  an  action  on  a  building  contract 
shows  a  non-compliance  with  this  section, 
there  can  be  no  recovery.  Peterson  v. 
Freiorniuth,  17  Cal.  App.  609;  121  Pac.  2'.)9. 

Enforcement  of  bond.  A  bond  given  by 
a  contractor,  after  the  execution  of  an  un- 
filed building  contract,  for  more  than  one 
thousand  dollars,  to  secure  the  owner  of 
the  building  against  any  liens  for  material 
or  labor,  and  which  refers  to  the  contract 
as  an   inducement  or  consideration  for  its 


§1183 


LIENS  OP  MECHANICS  AND  OTHERS  UPON  REAL  PROPERTY. 


1336 


execution,  is  not  within  the  letter,  reason, 
or  spirit  of  this  section,  making  the  build- 
ing contract  void  for  want  of  filing,  and 
the  enforcement  of  the  bond  is  not  in  con- 
flict with  the  policy  of  this  section.  Kies- 
fiig  V.  Allspaugh,  91  Cal.  234;  27  Pac.  662. 
A  bond  given  by  a  contractor  to  the  owner 
of  a  building,  guaranteeing  the  perform- 
ance of  all  the  conditions  of  the  contract, 
is  binding  upon  the  sureties,  notwithstand- 
ing the  plans  and  specifications  are  not 
filed.  Blyth  v.  Eobinson,  104  Cal.  239;  37 
Pac.  904^;  McMenomy  v.  White,  115  Cal. 
339;  47  Pac.  109. 

Guaranty  does  not  release  lien.  Neither 
the  owner  nor  the  building  is  released  from 
the  operation  of  a  mechanic's  lien,  to 
which  the  person  supplying  the  materials 
is  entitled,  by  reason  of  the  fact  that  a 
third  person  has  assumed  the  relation  of 
guarantor  of  the  debt.  Barrett-Hicks  Co. 
V.  Glas,  9  Cal.  App.  491;  99  Pac.  856. 

Personal  liability  for  labor  and  mate- 
rials. The  lien  under  the  mechanic's  lien 
statute  is  but  a  security  for  the  debt:  the 
claimant  has  also  a  convenient  remedy  by 
personal  action.  Germania  Building  etc. 
Ass'n  V.  Wagner,  61  Cal.  349.  Even  though 
the  contract  is  void,  the  owner  is  not  per- 
sonally liable  for  labor  and  materials  fur- 
nished by  the  contractor:  the  remedy  is 
by  foreclosure  of  the  liens.  Hickman  v. 
Freiermuth,  21  Cal.  App.  629;  132  Pac. 
772.  A  material-man  is  not  entitled  to 
a  personal  judgment  against  the  owner  of 
a  building  for  material  furnished  the  con- 
tractor, where  the  contract  was  not  filed. 
Santa  Clara  Valley  Mill  etc.  Co.  v.  Wil- 
liams, 3  Cal.  Unrep.  700;  31  Pac.  1123. 
The  owner  is  not  personally  liable  for 
labor  done  and  materials  furnished  at  the 
instance  of  the  contractor,  even  though  the 
contract  is  void  because  the  plans  and 
specifications  were  not  filed:  the  only  rem- 
edy against  the  owner  is  the  foreclosure 
of  the  liens;  but  the  contractor  is  person- 
ally liable  for  the  labor  and  materials  so 
done  and  furnished  at  his  instance,  and  he 
may  be  made  a  party  defendant  in  an  ac- 
tion to  foreclose  the  lien,  and  a  personal 
judgment  may  be  entered  against  him.  Mc- 
Menomy V.  White,  115  Cal.  339;  47  Pac. 
109;  and  see  Southern  California  Lumber 
Co.  V.  Schraitt,  74  Cal.  625;  16  Pac.  516; 
Giant  Powder  Co.  v.  San  Diego  Flume  Co., 
78  Cal.  193;  20  Pac.  419;  Kellogg  v.  Howes, 
81  Cal.  170;  6  L.  R.  A.  588;  22  Pac.  509; 
Davies  Henderson  Lumber  Co.  v.  Gott- 
sehalk,  81  Cal.  641;  22  Pac.  860;  Wood  v. 
Oakland  etc.  Transit  Co.,  107  Cal.  502; 
40  Pac.  806;  McClain  v.  Hutton,  131  Cal. 
132;  61  Pac.  273.  The  statute  does  not 
create  a  contractual  relation  between  the 
owner  and  a  subcontractor  upon  which  a 
personal  action  will  lie;  the  subcontractor 
may   have    a   personal   action   against   the 


original  contractor,  but  as  against  the 
owner,  his  relief  is  confined  to  a  lien  upon 
the  property,  and  to  a  foreclosure  and  sale, 
as  provided  by  statute.  Gnekow  v.  Confer, 
5  Cal.  Unrep.  654;  48  Pac.  331.  A  sub- 
contractor who  purchases  material  for  a 
building  is  the  only  one  liable  therefor; 
but  this  does  not  affect  the  lien  of  the 
material-man  upon  the  building;  there 
need  be  no  personal  liability  on  the  part 
of  the  owner,  whose  property  is  made  lia- 
ble by  statute  to  a  lien  for  the  material 
he  has  actually  received  and  retained  in 
his  building.  Davies  Henderson  Lumber 
Co.  V.  Gottschalk,  81  Cal.  641;  22  Pac.  860. 
No  personal  liability  is  incurred  by  the 
owner  as  to  a  contract  between  employees 
and  a  subcontractor  for  labor,  but  the  im- 
provements are  subject  to  a  lien  therefor; 
and  the  subcontractor,  though  the  con- 
tract is  void,  may  include  in  his  claim  of 
lien  the  work  done  not  only  by  the  em- 
ployees paid  by  him,  but  also  that  done 
by  employees  for  whose  employment  he 
has  become  liable.  Macomber  v.  Bigelow, 
126  Cal.  9;  58  Pac.  312. 

Deposit  in  court  by  owner.  The  owner 
may  properly  pay  into  court  the  money 
due  from  himself  to  the  contractor,  to 
save  his  property  from  sale,  upon  the  fore- 
closure of  a  piechanic's  lien.  Stockton 
Lumber  Co.  v.  Schuler,  155  Cal.  411;  101 
Pac.  307. 

Who  may  garnish  moneys  in  hands  of 
owner.  The  right  to  garnish  the  moneys 
of  the  contractor  in  the  hands  of  the  owner 
is  limited  to  the  persons  mentioned  in  this 
section,  and  is  but  a  cumulative  or  addi- 
tional remedy,  given  for  the  purpose  of 
enforcing,  in  another  mode,  the  right  for 
which,  by  this  section,  a  lien  is  authorized 
upon  the  property  upon  which  the  labor 
has  been  bestowed,  or  for  which  the  ma- 
terials were  furnished.  Bianchi  v.  Hughes, 
124  Cal.  24;  56  Pac.  610. 

Twenty-five-per-cent  payment  distrib- 
uted how.  The  twenty-five  per  cent  made 
payable,  by  the  terms  of  a  building  con- 
tract, thirty-five  days  after  completion, 
is  an  unpaid  balance  constituting  a  fund 
set  apart  for  the  satisfaction  of  lien  claim- 
ants; when  paid  into  court  by  the  owner, 
it  takes  the  place  of  the  land,  and  is  to  be 
distributed  among  the  parties  entitled 
thereto,  according  to  their  respective  pri- 
orities and  equities.  Stockton  Lumber  Co. 
V.  Schuler,  155  Cal.  411;  101  Pac.  307. 

Interest  on  claims.  Interest  on  claim 
for  the  reasonable  value  of  services  and 
materials  is  not  authorized  prior  to  the 
rendition  of  the  judgment.  Macomber  v. 
Bigelow,  126  Cal.  9;  58  Pac.  312;  and  see 
Cox  v.  McLaughlin,  76  Cal.  60;  9  Am.  St. 
Rep.  164;  18  Pac.  100;  Easterbrook  v. 
Farquharson,   110   Cal.   311;    42   Pac.   811; 
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Swiniierton  v.  Argonaut  Land  etc.  Co.,  112 
Cal.  375;  44  Pac.  719. 

Buildings  and  structures  against  which  may  be 
enforced.    See  note  Trf  Am.  I)ic.  iiiM. 

Lien  of  materialmen,  whether  included  within 
mechanic's   lien.     Si^e    note    7;»    Am.   Ucc    2b,^. 

Lien  for  materials  furnished  to  be  used  but 
not  in  fact  used.  .See  notes  64  Am.  Dec.  078:  Hi 
L.   K.   A.    (\.   S.)    7-19. 

Mechanics'  liens  for  materials  consumed  in  use 
such  as  board  to  workmen,  fuel  and  luDricaLi.1.4 
oil  not  adding  value  to  the  property.  See  note 
116  Am.  St.  Kep.   1C>(}. 

Necessity  that  materials  for  which  mcchan:"'s 
lien  is  cliiimed  be  incorporated  in  structure.  See 
notes  l.i  Auu.  Cas.  i:j;  19  Ann.  Cas.  58S ;  Ann. 
Cas.   lOl^B,   502;    ;;(j   I,.   R.   A.    (N.   S.)    861). 

Eight  to  a  lien  for  labor  in  preparing  material 
in  manufactured  form,  under  a  statute  giving  a 
lien  for  work  or  labor  performed  on  the  uuxi^ag 
or  structure.    See  note  30  L.  K.  A.    (N.  S.  1    ,^2. 

When  public  buildings  subject  to  mechanics' 
liens.  See  notes  27  Am.  Rep.  83;  35  L.  R.  A. 
141;  20  L.  R.  A.  (N.  S. )  261;  41  L.  R.  A. 
(N.  S.)  315. 

Public  school  building  as  subject  to  mechanic's 
lien.  See  notes  17  Ann.  Cas.  131;  Ann.  Cas. 
1913A,   702:    35  L.  R.  A.   142. 

"Laborer,"  "workman,"  or  "servant,"  who  is 
within  the  meaning  of  statute  relating  to  mechan- 
ics' liens.     See   note   32   Am.   Rep.    264. 

Who  are  laborers.  See  notes  58  Am.  St.  Rep. 
303;    Ann.    Cas.    1913B,    138;    18   L.   R.   A.    305. 

Extension  of  mechanic's  lien  to  land  where  im- 
provement giving  rise  to  lien  has  been  destroyed 
or  removed.  See  notes  2  Ann.  Cas.  812;  Ann. 
Cas.    1913A,   943. 

Application  of  mechanic's  lien  laws  to  rail- 
roads.   See  note  7  Ann.  Cas.  269. 

Eight  of  architect  to  mechanic's  lien.  See  notes 
9  Ann.  Cas.  97;  Ann.  Cas.  1913A,  275;  16 
L.  R.  A.  600:  36  L.  R.  A.    (N.  S.)   354. 

Enforceability  of  mechanic's  lien  filed  after 
owner  has  paid  contractor  in  full.  See  note  Ann. 
Cas.   1913A.   405. 

Nature  of  improvement  for  which  mechanic's 
lien  may  exist.    See  note  Ann.   Cas.   191213,   5. 

Who  has  such  ownership  in  or  relation  to  the 
property  that  he  can  bind  it  by  mechanic's  lien. 
See  note  61   Am.  Dee.  221. 

When    married    woman's    property    subject    to 
mechanics'  liens.    See  note   83   Am.   St.  Rep.  517. 
Validity  of  mechanic's  lien  laws.    See  notes  4 
Ann.  Cas.   620;   Ann.   Cas.    1912(',   339. 

Explosive  for  blasting  as  "material"  for  which 
mechanic's  lien  may  be  had.  See  notes  5  Ann. 
Cas.  446;   2  L.  R.  A.    (N.  S.)    288. 

Construction  of  word  "materials"  as  used  in 
statute  giving  mechanic's  lien  for  materials  fur- 
nished for  railroad  construction.  See  note  9  Ann. 
Cas.  309. 

What  is  an  "appurtenance"  for  purpose  of  me- 
chanic's lien.    See  note  15  I;.  R.   A.  653. 

Mechanic's  lien  for  sinking  well.  See  note  6 
L.  R.   A.    (N.   S.)    550. 

CODE  COMMI.SSIONERS'  NOTE.  1.  Lien  of 
employees    of    contractor    and    of    subcontractor. 

The  employees  of  the  original  contractor  have 
no  lien  upon  the  snperstructure  as  principals, 
and  can  acquire  no  lien,  independent  of  the  one 
existing  on  the  orijcinal  contract,  which  they  may 
enforce  to  the  amount  due  them;  but  it  must  not 
exceed  the  sum  for  which  the  contractor  has  a 
lien.  If  the  original  contractor  has  paid  the 
subcontractor  according  to  the  terms  of  his  con- 
tract with  him,  and  has  not  made  premature  pay- 
ment, the  employees  of  the  subcontractor  are  not 
entitled  to  demand  anything  from  the  contractor 
or  employer.  The  employees  of  the  subcontractor 
cannot  intercept  any  money  due  from  the  em- 
ployer to  the  original  contractor,  nor  can  tliey 
enforce  the  lien  of  such  contractor  for  any  of 
the  same,  beyond  what  is  due  to  the  subcon- 
tractor from  him  at  the  time.  Dore  v.  Sellers,  27 
Cal.  58S;  Blythe  v.  Poultney,  31  Cal.  233. 

2.  Subcontractor  can  acquire  no  rights  in  con- 
travention of  the  contract  between  employer  and 
contractor.  When  an  owner  of  property  has  con- 
tracted with  another  to  erect  a  building  or  other 


superstructure,  or  do  any  other  work,  or  furnish 
materials  therefor,  all  subcontractors  and  parties 
agreeing  to  furnish  labor  or  materials  to  such 
original  contractor  do  so  with  reference  to  such 
original  contract,  in  subordination  to  its  provis- 
ions, and  to  tlie  rights  of  the  respective  parties 
thereto,  so  far  as  they  relate  to  tlie  liability  of 
the  owner  or  the  property,  or  so  far  as  they  rely 
on  such  liability;  and  any  agreement  such  par- 
ties may  make  with  such  original  contractor  is, 
so  far  as  rolates  to  the  owner  or  the  property, 
subject  to  all  the  terms,  agreements,  conditions, 
and  stipulations  of  such  original  contract;  and 
the  owner  or  the  property  cannot  be  held  liable 
or  bound  to  any  e.xtent  beyond  the  terms  of  the 
ori<Tinal  contract,  or  such  new  or  further  con- 
tract as  he  may  make  with  the  original  con- 
tractor or  the  subcontractors.  Any  other  rule 
would  place  the  owner  and  his  property  com- 
pletely at  the  mercy  of  the  contractor;  would 
give  the  contractor  the  power,  without  any  au- 
thority whatever,  to  make  contracts  binding  the 
owner  and  his  property.  There  is  nothing  in  the 
relation  of  the  parties  which  can,  by  any  rule 
of  law,  vest  in  the  contractor  any  such  power. 
The  owner  cannot  be  held  liable  upon  the  con- 
tract between  the  original  contractor  and  the 
subcontractor,  as  there  is  no  privity  of  contract 
between  them.  Pierce  on  American  Railroad  Law, 
p.  387;  Doughty  v.  Devlin,  1  E.  D.  Smith  (N.  Y.), 
625;  Foster  v.  Poillon,  2  E.  D.  Smith  (N.  Y.), 
556;  Grogan  v.  Mayor,  2  E.  D.  Smith  (N.  Y.j, 
695;  Benedict  v.  Danbury  and  Norfolk  R.  R. 
Co.,  24  Conn.  320.  In  the  present  case,  the  sub- 
contractor has  no  higher  rights  than  the  original 
contractor.  The  original  contractor  having,  by 
express  agreement,  waived  the  right  given  him 
by  the  statute  to  file  and  enforce  a  lien  upon 
the  property,  could  not  maintain  an  action  to  en- 
force any  such  lien.  A  party  may  always  waive 
a  right  created  by  statute  for  liis  benefit,  the 
same  as  any  other.  Tombs  v.  Rochester  etc.  R.  K. 
Co.,  18  Barb.  583;  Buel  v.  Trustees,  3  N.  Y.  197. 
The  original  contractor  having  thus  waived  his 
right  to  a  lien,  his  subcontractor  cannot  claim 
any  such  right.     Bowen  v.  Aubrey,  22  Cal.  571. 

3.  Lien  of  subcontractor  or  "material-man.  It 
was  held  that  the  subcontractor  or  material-man, 
in  order  to  hold  a  lien  for  work  done  for  or  ma- 
terials furnished  to  the  contractor,  must  comply 
strictly  with  the  provisions  of  the  act.  Davis 
V.  Livingston,  29  Cal.  283;  but  see  §  4,  ante. 

4.  No  lien  exists,  except  for  money  to  become 
due.  The  statute  grants  to  a  contractor,  who 
has  entered  into  a  contract,  in  writing,  to  con- 
struct a  building,  a  lien  on  the  same,  as  security 
for  the  payment  of  the  money  becoming  due  to 
him  under  the  contract.  The  lien  cannot,  how- 
ever, exceed  the  sum  to  become  due  the  con- 
tractor. If  the  contractor  was  to  construct  the 
building,  in  consideration,  in  whole  or  in  part. 
of  a  debt  due  from  him  to  the  employer,  or  of 
a  sum  paid  upon  the  contract  in  advance,  that 
portion  of  the  contract  represented  by  the  debt, 
or  the  advance  payment,  cannot  become  a  lien 
upon  the  superstructure.  Dore  v.  Sellers,  27  Cal. 
588;  Blythe  v.  Poultney,  31  Cal.  233. 

5.  Lien  for  materials  supplied  to  contractor. 
If  a  contractor  agrees  with  the  owner  to  erect 
the  structure  and  furnish  all  materials  for  a  cer- 
tain sum,  to  be  paid  as  the  work  progresses, 
twenty-five  per  cent  of  the  amounts  falling  duo 
to  be  reserved  until  the  completion  of  the  work, 
and  the  contractor  abandons  the  work,  having 
collected  all  that  is  due  him  except  the  twenty- 
five  per  cent  reservation,  a  party  who  has  sup- 
plied the  contractor  with  materials  has  no  lien 
as  against  the  owner.  Blythe  v.  Poultney.  31 
Cal.  233. 

6.  What  is  material.  It  would  seem  that  a 
lien  would  not  e.xist  under  the  former  statute, 
for  the  sale  of  a  house  already  constructed  and 
moved  upon  a  lot;  but  if  it  was  sold  in  order  to 
constitute  a  part  of  a  larger  structure,  the  erec- 
tion of  which  was  provided  for  by  agreement 
and  used  in  accordance  with  the  terms  of  the  con- 
tract, it  could  probably  be  regarded  as  material 
furnished.     Seldon  v.  Meeks,  17  Cal.  131. 

7.  Effect  on  lien  of  apportionment  of  job  among 
contractors.     If   joint    contractors    apportion    the 
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job  and  compensation  of  constructing  a  building 
among  themselves,  by  a  written  contract  to  which 
the  employer  is  not  a  party,  it  is  no  defense,  in 
an  action  by  a  materialman  to  enforce  a  lien  for 
materials  furnished  one  joint  contractor,  that, 
when  notice  was  given,  there  was  nothing  due 
the  contractor  furnished,  under  the  apportion- 
ment.   Davis  V.  Livingston,  29  Cal.  233. 

8.  For  what  amount  a  notice  gives  lien.  The 
lien  of  the  material-man  or  laborer  can  be  en- 
forced for  all  sums  to  be  paid  the  contractors, 
and  not  due  when  the  notice  is  given.  Davis  v. 
Livingston,  29  Cal.  283. 

9.  Who  are  original  contractors.  S.,  who,  as 
the  tenant  of  D.,  was  in  possession  of  D.'s  house 
and  lot,  in  Sacramento  City,  being  desirous,  for 
his  own  benefit,  of  having  said  house  raised  to 
the  high  grade,  agreed  with  D.,  the  owner,  to 
raise  the  house  at  his  own  cost,  upon  condition 
that  D.  should  extend  the  term  of  his  lease  for 
six  years  and  advance  three  thousand  dollars,  S. 
to  pay  thereafter  fifty  dollars  per  month  more 
rent  then  he  was  then  paying.  Whereupon  S. 
contracted  in  writing  with  J.  to  do  said  work 
for  the  sum  of  $6,180,  which  being  completed,  J. 
brought  action  against  D.  and  S.,  under  the  pro- 
visions of  the  act  of  1862,  (Stats.  1862,  p.  384,) 
in  relation  to  the  liens  of  mechanics  and  others, 
to  recover  an  unpaid  balance  of  said  contract 
price,  and  to  enforce  therefor  a  mechanic's  lien 
on  D.'s  interest  in  said  house  and  lot.  Held, 
first,  that,  in  the  sense  of  said  statute,  S. 
"caused"  said  house  to  be  raised,  and  that  J. 
and  S.  were  the  persons  who  "contracted"  there- 
for; and  second,  that  the  only  lien  acquired  by 
J.,  under  said  act,  was  upon  the  interest  of  S., 
as  lessee  of  said  house  and  lot.  Johnson  v. 
Dewey,  36  Cal.  623. 

10.  Generally,  who  are  entitled  to  liens.     The 


only  question  in  this  case  is,  whether  the  ma- 
chinery mentioned  in  the  pleadings  was  intended 
to  be  and  was  used  as  a  part  of  the  building  of 
the  sugar  refinery.  If  so,  the  price  stipulated  to 
be  paid  for  it  constituted  a  lien,  within  the 
meaning  of  the  statute.  It  is  argued,  that  parol 
proof  of  this  intended  use  or  purpose  cannot  be 
introduced  in  aid  of  the  written  contract  for  the 
machinery,  which  is  silent  on  the  subject.  But 
we  think  that  this  evidence  is  not  inadmissible. 
It  does  not  contradict  or  add  any  new  term  to 
the  written  contract:  it  merely  shows  the  pur- 
pose to  which  work  stipulated  for  in  the  written 
contract  is  or  was  designed  to  be  applied.  Wa 
think  there  is  no  force  in  the  point,  that,  to  con- 
stitute a  lien,  the  work  must  be  done  in  the 
making  or  erection  of  a  building;  but  that  the 
alteration  of  a  building  to  adapt  it  to  other  than 
the  original  uses,  or  even  to  change  its  form  or 
structure,  brings  it  within  the  provisions  of  the 
statute.  Donahue  v.  Cromartie,  21  Cal.  85.  It 
was  held  that  a  person  is  not  entitled  to  a  lien 
on  a  reservoir  for  the  value  of  his  services  ren- 
dered in  cooking  for  the  men  employed  in  the 
construction  of  such  reservoir,  although  the  cook- 
ing was  done  upon  the  ground  as  the  work  was 
progressing.  McCormick  v.  Los  Angeles  City 
Water  Co.,  40  Cal.  185.  A  prior  mortgagee,  it 
was  held,  should,  on  his  application,  be  admitted 
as  a  defendant  to  contest  plaintiff's  claim.  See 
Walker  v.  Hauss-Hijo,  1  Cal.  185.  It  was  held 
necessary  that  it  must  be  alleged  and  proved 
that  the  materials  were  furnished  e.xpressly  for 
the  building  in  question,  and  that  it  was  not  suffi- 
cient to  show  that  the  materials  were  used  in 
Kuch  building.  Bottomly  v.  Rector,  2  Cal.  90. 
Lien  on  land  covered  by  building.  See  note  to 
§  1185,  post. 


Repealed.' 


erecting   building   or   other   work.     See   notes    15 
Ann.    Cas.    383;    16   L.    R.    A.    (N.    S.)    585, 

Tools  and  appliances  used  for  construction 
work  as  materials  for  which  mechanic's  lien  may 
be  had.    See  note  Ann.  Cas.  1912B,  227. 


§  1183a.     [Persons  supplying  power  entitled  to  lien 

Legislation  §  1183a.  1.  Added  by  Stats.  1909, 
p.  1003. 

2.  Repealed  by  Stats.  1911,  p.  1319.  See 
ante.   Legislation    §1183,  par.  9. 

Eight  to  mechanic's  lien  of  one  who  rents  ap- 
pliances,   teams,    etc.,    to    contractor    for    use    in 

§  11831/2.  [Building  contracts,  what  provisions  must  contain.  Re- 
pealed.] 

Legislation   §    llSSVi.       1.   Added    by     Stats.  3.  Repealed  by  Stats.  1903,  p.  21. 

1901,   p.   817. 

§  1184.  Notice  to  owner  of  labor  performed  and  materials  furnished. 
Any  of  the  persons  mentioned  in  the  preceding  section,  except  the  con- 
tractor, may  at  any  time  give  to  the  owner  a  notice  that  they  have  per- 
formed labor  or  furnished  materials,  or  both,  to  the  contractor  or  other 
person  acting  by  the  authority  of  the  owner,  or  that  they  have  agreed  to 
do  so,  stating  in  general  terms  the  kind  of  labor  and  materials  and  the 
name  of  the  person  to  or  for  whom  the  same  was  done  or  furnished,  or 
both,  and  the  amount  in  value,  as  near  as  may  be,  of  that  already  done  or 
furnished,  or  both,  and  of  the  whole  agreed  to  be  done  or  furnished,  or 
both,  and  any  of  said  persons  who  shall  on  the  written  demand  of  the 
owner  refuse  to  give  such  notice  shall  thereby  deprive  himself  of  the  right 
to  claim  a  lien  under  this  chapter.  Such  notice  may  be  given  by  deliver- 
ing the  same  to  said  owner  personally,  or  by  leaving  it  at  his  residence  or 
place  of  business  with  some  person  in  charge,  or  by  delivering  it  to  his 
architect,  or  by  leaving  it  at  the  latter's  office  with  some  person  in  charge. 
No  such  notice  shall  be  invalid  by  reason  of  any  defect  in  form;  provided, 
it  is  sufficient  to  inform  the  owner  of  the  substantial  matters  herein  pro- 
vided for.  Upon  .such  notice  being  given  it  shall  be  lawful  for  the  owner 
to  withhold,  and  in  the  case  of  property  which,  for  reasons  of  public  policy 
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or  otherwise,  is  not  subject  to  the  liens  in  this  chapter  provided  for,  the 
owner  or  person  who  contracted  with  the  contractor,  shall  withhold  from 
his  contractor  sufficient  money  due  or  that  may  become  due  to  such  con- 
tractor to  answer  such  claim  and  any  lien  that  may  be  filed  therefor  includ- 
ing the  reasonable  cost  of  any  litigation  thereunder. 


Legislation  g  118i.  1.  Enacted  March  11, 
187»,  and  then  read:  "Any  person  who,  at  the 
request  ol'  the  owuer  of  any  lot  in  any  incorpo- 
rated city  or  town,  grades,  fills  in,  or  otherwise 
improves  the  same,  or  the  street  in  front  of  or 
adjoining  the  same,  has  a  lien  upon  such  lot 
lor  his  work  done  and  materials  furnished."  See 
post,  Legislation   §   1191,   subd.  2. 

2.  Amended  by  Stats.  18S5,  p.  144,  and 
differed  from  the  amendment  of  1837,  par.  3, 
infra,  in  that  it  (1)  did  not  have  the  word  "re- 
puted" before  "owner"  in  any  instance;  (2)  had 
"work  and"  before  "contract,"  at  end  of  first 
sentence;  (3)  in  sentence  beginning  "Xo  pay- 
ment," did  not  have  the  word  "that"  after  "not- 
withstanding" ;  (4)  the  sentence  beginning  "In 
case  such"  road,  "All  such  contract  and  altera- 
tions thereof  as  do  not  conform  substantially  to 
the  provisions  of  this  section,  shall  be  wholly 
void,  and  no  recovery  shall  be  had  thereon  by 
either  party  thereto;  and  in  such  case  the  labor 
done  and  materials  furnished  by  all  persons,  ex- 
cept the  contractor,  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance 
of  the  owner,  and  they  shall  have  a  lien  for  the 
value  thereof";  (5)  in  sentence  beginning  "Such 
notice,"  instead  of  "or  improvement,"  had  "build- 
ing, wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel, 
fence,  machinery,  railroad,  wagon-road,  or  other 
structure";  (6)  the  sentence  beginning  "No  such 
notice"  ended  with  the  words  "provided  for"  ; 
(7)  the  final  sentence,  beginning  "Upon  such 
notice,"  read,  "Upon  such  notice  being  given,  it 
chall  be  the  duty  of  the  owner  to,  and  he  shall 
withhold  from  his  contractor,  or  from  any  other 
person  acting  under  such  owner,  and  to__  whom 
by  said  notice  the  said  labor  or  materfals,  or 
both,  have  been  furnished  or  agreed  to  be  fur- 
nished, all  money  due  or  that  may  become  due  to 
such  contractor,  or  other  person,  or  sufficient  of 
such  money  to  answer  such  claim  and  any  lien 
that  may  be  filed  therefor,  for  record,  under  this 
chapter,  including  costs  and  counsel  fees  pro- 
vided for  in  this  chapter,  until  such  notice  is 
by  writing  withdrawn;  and  all  money  paid  there- 
after by  the  owner  to  the  contractor,  or  such 
other  person,  while  such  notice  is  in  force,  shall, 
for  the  purposes  of  all  liens  of  all  persons,  ex- 
cept that  of  the  contractor,  be  deemed  a  payment 
prior  to  the  time  the  same  was  due  within  the 
meaning  of  and  subject  to  the  provisions  of  this 
section." 

3.  Amended  by  Stats.  1887.  p.  153,  and  then 
read:  "§  1184.  No  part  of  the  contract  price 
shall,  by  the  terms  of  any  such  contract,  be  made 
payable,  nor  shall  the  same  or  any  part  thereof 
be  paid  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the  terms 
of  the  contract,  be  made  payable  in  installments 
at  specified  times  after  the  commencement  of 
the  work,  or  on  the  completion  of  specified  por- 
tions of  the  work,  or  on  the  completion  of  the 
whole  work;  provided,  that  at  least  twenty-five 
per  cent  of  the  whole  contract  price  shall  be 
made  payable  at  least  thirty-five  days  after  the 
final  completion  of  the  contract.  No  payment 
made  prior  to  the  time  when  the  same  is  due, 
under  the  terms  and  conditions  of  the  contract, 
shall  be  valid  for  the  purpose  of  defeating, 
diminishing,  or  discharging  any  lien  in  favor 
of  any  person,  except  the  contractor,  but  as  to 
such  liens,  such  payment  shall  be  deemed  as  if 
not  made,  and  shall  be  applicable  to  such  liens, 
notwithstanding  that  the  contractor  to  whom  it 
was  paid  may  thereafter  abandon  his  contract,  or 
be  or  become  indebted  to  the  reputed  owner  in 
any  amount  for  damages  or  otherwise,  for  non- 
performance of  his  contract  or  otherwise.  As  to 
all  liens,  except  that  of  the  contractor,  the  whole 
contract  price  shall  be  payable  in  money,  and 
shall  not  be  diminished  by  any  prior  or  sub- 
sequent  indebtedness,   offset,   or  counterclaim,   in 


favor  of  the  reputed  owner  and  against  the  con- 
tractor; no  alteration  of  any  such  contract  shall 
affect  any  lien  acquired  under  the  provisions  of 
this  chapter.  In  case  such  contracts  and  altera- 
tions thereof  do  not  conform  substantially  to  the 
provisions  of  this  section,  the  labor  done  and  ma- 
terials furnished  by  all  persons  except  the  con- 
tractor shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  and  request 
of  the  person  who  contracted  with  the  contractor, 
and  they  shall  have  a  lien  for  the  value  thereof. 
Any  of  the  persons  mentioned  in  section  eleven 
hundred  and  eighty-three,  except  the  contractor, 
may  at  any  time  give  to  the  reputed  owner  a 
written  notice  that  they  have  performed  labor  or 
furnished  materials,  or  both,  to  the  contractor, 
or  other  person  acting  by  authority  of  the  re- 
puted owner,  or  that  they  have  agreed  to  do  so, 
stating  in  general  terms  the  kind  of  labor  and 
materials,  and  the  name  of  the  person  to  or  for 
whom  the  same  was  done  or  furnished,  or  both, 
and  the  amount  in  value,  as  near  as  may  be,  of 
that  already  done  or  furnished,  or  both,  and  of 
the  whole  agreed  to  be  done  or  furnished,  or 
both.  Such  notice  may  be  given  by  delivering 
the  same  to  the  reputed  owner  personally,  or  by 
leaving  it  at  his  residence  or  place  of  business, 
with  some  person  in  charge,  or  by  delivering  it 
to  his  architects,  or  by  leaving  it  at  their  resi- 
dence or  place  of  business,  with  some  person  in 
charge,  or  by  posting  it  in  a  conspicuous  place 
upon  the  mining  claim  or  improvement.  No  such 
notice  shall  be  invalid  by  reason  of  any  defect 
of  form,  provided  it  is  sufficient  to  inform  the 
reputed  owner  of  the  substantial  matters  herein 
provided  for,  or  to  put  him  upon  inquiry  as  to 
such  matters.  Upon  such  notice  being  given,  it 
shall  be  the  dtity  of  the  person  who  contracted 
with  the  contractor  to,  and  he  shall,  withhold 
from  his  contractor,  or  from  any  other  person 
acting  under  such  reputed  owner,  and  to  whom 
by  said  notice  the  said  labor  or  materials,  or 
both,  have  been  furnished,  or  agreed  to  be  fur- 
nished, sutTicient  money  due,  or  that  may  become 
due  to  such  contractor,  or  other  person,  to  an- 
swer such  claim  and  any  lien  that  may  be  filed 
therefor  for  record  under  this  chapter,  including 
counsel  fees  not  exceeding  one  hundred  dollars 
in  each  case,  besides  reasonable  costs  provided 
for  in  this  chapter." 

4.  Amendment  by  Stats.  1901,  p.  189;  un- 
coiislitutioiiril.     See  note  ante,  §  5. 

5.  Amendment  by  Stats.  1911,  p.  1315.  See 
ante.  Legislation  §  1183,  par.  9. 

Constitutionality  of  section.  The  pro- 
vision in  this  section,  prior  to  the  ameml- 
ments  of  1911,  that,  "as  to  all  liens,  exeept 
that  of  the  contractor,  the  whole  contract 
price  shall  be  payable  in  money,"  is  an 
unconstitutional  invasion  of  the  right  of 
the  owner  in  the  possession  and  enjoyment 
of  his  property,  and  to  contract  respecting 
the  use  to  which  it  may  be  subjected,  and 
the  manner  in  which  it  may  be  enjoved. 
Stimson  Mill  Co.  v.  Braun,  136  Cal.  122; 
89  Am.  St.  Rep.  116;  57  L.  R.  A.  726;  68 
Pac.  481.  The  requirements  of  this  sec- 
tion as  to  withholding  payments,  are  not 
illegal  as  interfering  with  the  right  to  con- 
tract. Diamond  Match  Co.  v.  Silberstcin. 
16,0  Cal.  282;  131  Pac.  874. 

Construction  of  code  sections.  The  stat- 
ute must  have  a  reasonable  construction, 
as   well   for   the   protection   of   the   owner 
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as  of  the  material-man.  Dunlop  v.  Ken- 
nedy, 4  Cal.  Unrep.  196;  34  Pac.  92.  This 
section,  prior  to  the  amendment  of  1911, 
did  not  declare  that  a  contract  was  void, 
where  it  failed  to  conform  substantially  to 
its  provisions,  but  only  imposed  a  penalty 
upon  the  owner,  by  making  him  personally 
liable,  and  his  improved  property  subject 
to  liens,  for  the  labor  done  and  materials 
furnished  (Stimson  Mill  Co.  v.  Riley,  5 
Cal.  Unrep.  218;  42  Pac.  1072);  and  so  far 
as  it  had  the  effect  of  compelling  the 
owner  to  pay  more  than  he  had  agreed  to 
pay,  or  to  pay  his  debt  twice,  was  highly 
penal,  and  strictly  construed  in  his  favor 
(West  Coast  Lumber  Co.  v.  Knapp,  122 
Cal.  79;  54  Pac.  533);  and  every  reason- 
able intendment  indulged  to  avoid  the  pen- 
alty (San  Diego  Lumber  Co.  v.  Wooldredge, 
90  Cal.  574;  27  Pac.  431);  and  the  effect 
to  be  given  to  the  section  did  not  depend 
upon  the  lien  provided  for  in  §  1183,  ante. 
Weldon  v.  Superior  Court,  138  Cal.  427; 
71  Pac.  502.  The  offsets  and  counter- 
claims referred  to  in  the  third  sentence 
of  this  section,  prior  to  the  amendment  of 
1911,  were  those  not  arising  under  the 
terms  of  the  contract,  and  as  to  which, 
from  an  inspection  of  the  contract,  mate- 
rial-men and  laborers  could  have  no  notice. 
Hampton  v.  Christensen,  148  Cal.  729;  84 
Pac.  200;  Builders'  Supply  Depot  v.  O'Con- 
nor, 150  Cal.  265;  119  Am.  St.  Rep.  193; 
11  Ann.  Cas.  712;  17  L.  R.  A.  (N.  S.)  909; 
88  Pac.  982.  Under  this  section  and 
§  1187,  post,  a  provision  in  a  building  con- 
tract, that  the  last  payment  should  be 
made  thirty-five  days  after  completion, 
provided  the  property  is  clear  of  liens,  did 
not  preclude  the  contractor  from  filing  a 
lien  before  the  expiration  of  the  thirty-five 
days.  Knowles  v.  Baldwin,  125  Cal.  224; 
57  Pac.  988.  The  thirty-five-day  payment 
was  a  fund  for  lien  claimants,  where  the 
contractor  had  substantially  performed  his 
contract  and  had  earned  the  contract 
price,  but  not  where  he  had  abandoned 
the  contract  before  its  completion;  in  such 
a  case,  §  1200,  post,  provides  a  method 
of  determining  the  amount  payable  by  the 
owner.  Hoffman-Marks  Co.  v.  Spires,  154 
Cal.  Ill;  97  Pac.  152. 

Application  of  section.  This  section  re- 
fers only  to  the  contract  of  the  contractor. 
Hinckley  v.  Field's  Biscuit  etc.  Co.,  91  Cal. 
136;  27  Pac.  594.  The  provision  in  this 
section,  prior  to  the  amendment  of  1911, 
which  allowed  notice  to  be  served  upon 
the  reputed  owner  to  stop  further  payment 
to  the  contractor,  was  inapplicable  where 
the  owner  made  premature  payments,  and 
had  no  effect  upon  the  other  provision, 
that,  as  to  lions,  a  premature  payment  to 
the  contractor  should  be  deemed  as  if  not 
made,  and  should  be  applicable  to  such 
liens,  notwithstanding  the  contractor  there- 


after abandoned   his   contract.    Ganahl   v. 
Weir,  130  Cal.  237;  62  Pac.  512. 

No  lien  on  public  property.  The  pres- 
entation of  claims  of  material-men  can 
create  no  liability  against  a  school  dis- 
trict, nor  increase  its  contract  liability. 
Long  Beach  School  District  v.  Lutge,  129 
Cal.  409;  62  Pac.  36;  and  see  Newport 
Wharf  etc.  Co.  v.  Drew,  125  Cal.  585;  58 
Pac.  187. 

Building  contract,  what  is.  A  contract 
to  furnish  machinery  and  apparatus  for 
an  electric-light  plant,  and  to  put  in  a 
foundation,  and  to  furnish  the  labor  neces- 
sary to  set  up  and  connect  the  machinery, 
is  not  a  building  contract.  Roebling's  Sons 
Co.  V.  Humboldt  Electric-Light  etc.  Co., 
112  Cal.  288;  44  Pac.  568;  and  see  Donahues 
V.  Cromartie,  21  Cal.  80;  Sparks  v.  Butte 
County  Gravel  Mining  Co.,  55  Cal.  389; 
Hinckley  v.  Field's  Biscuit  etc.  Co.,  91 
Cal.  136;  27  Pac.  594. 

Contents  and  sufaciency  of  contract. 
The  requirements  of  this  section,  prior  to 
the  amendment  of  1911,  could  be  met  with- 
out stating  either  the  amount  of  each  pay- 
ment or  installment,  or  the  total  amount  of 
all  of  them,  in  the  contract.  Snell  v.  Brad- 
bury, 139  Cal.  379;  73  Pac.  150.  A  pro- 
vision, in  a  contract,  for  the  payment  of 
the  contractor,  that  the  last  and  final  pay- 
ment should  be  made  thirty-five  days 
after  the  completion  of  the  work,  without 
specifying  the  amount  of  that  payment, 
was  not  sufficient  (Willamette  etc.  Mftr. 
Co.  V.  Los  Angeles  College  Co.,  94  Cal.  229; 
29  Pac.  629);  but  where  it  was  evident 
that  a  mistake  was  made  in  calculating  the 
amount  of  twenty-five  per  cent  of  the  con- 
tract price  and  designating  it  as  the  last 
payment,  the  contract  was  not  thereby 
rendered  insufficient,  especially  where  more 
than  twenty-five  per  cent  was  in  fact  actu- 
allv  retained.  Stimson  Mill  Co.  v.  Riley, 
5  "Cal.  Unrep.  218;  42  Pac.  1072.  The 
terms  of  a  building  contract  were  required 
to  show  that  twenty-five  per  cent  of  the 
whole  contract  price  was  to  be  made  pay- 
able as  provided  in  the  section:  proof  of 
file  actual  retention  of  that  amount  was 
inadmissible.  Nofziger  Lumber  Co.  v.  Solo- 
mon, 13  Cal.  App.  621;  110  Pac.  474.  A 
provision  in  a  building  contract,  making 
the  whole  of  the  contract  price  due  and 
pa^'able  at  the  completion  of  the  building, 
was  a  substantial  departure  from  the  pro- 
visions of  the  section.  Merced  Lumber  Co. 
V.  Bruschi,  152  Cal.  372;  92  Pac.  844. 
The  contract  need  not  contain  a  descrip- 
tion of  the  property  upon  which  the  build- 
ing is  to  be  erected.  Yaney  v.  Morton,  94 
Cal.  558;  29  Pac.  1111;  and  see  San  Diego 
Lumber  Co.  v.  Wooldredge,  90  Cal.  574; 
27  Pac.  431. 

Validity     of     contract.     Prior     to     the 
amendineut  of  this  section  in  1911,  where 
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a  buildingj  contract  was  defective  in  not 
making  the  reservation  of  twenty-five  per 
cent  upon  the  basis  of  the  whole  contract 
price,  the  contract  was  void,  and  no  right 
of  lien  aii-rued  for  the  benefit  of  the  con- 
tractors (California  Portland  Cement  Co. 
V.  Went  worth  Hotel  Co.,  16  Cal.  A  pp.  701; 
118  Pae.  103);  and  a  contract  which 
omitted  to  provide  for  the  final  payment 
of  twenty-five  per  cent  of  the  contract 
price  at  least  thirty-five  days  after  com- 
pletion of  the  building  was  void  as  to  all 
persons  performing  labor  or  furnishing 
materials  therefor  (Stimson  Mill  Co.  v. 
Nolan,  5  Cal.  App.  754;  91  Pac.  762;  Nof- 
ziger  Lumber  Co.  v.  Solomon,  13  Cal.  App. 
621;  110  Pae.  474);  and  a  contract  reserv- 
ing less  than  twenty-five  per  cent  of  the 
contract  price  for  thirty-five  days  after 
the  completion  of  the  building  was  not  a 
compliance  with  the  section,  and  was  as 
no  contract.  Burnett  v.  Glas,  154  Cal.  249; 
97  Pac.  423;  Nofziger  Lumber  Co.  v.  Solo- 
mon, 13  Cal.  App.  621;  110  Pac.  474.  A 
contract  was  not  void,  where  it  provided 
that  the  last  payment  "should  be  made 
within  thirty-six  days  after  the  contract 
was  fulfilled,"  as,  under  the  provision  of 
the  section,  the  debt  could  not  be  said  to 
be  due  until  the  creditor  could  rightfully 
demand  and  insist  upon  payment.  West 
Coast  Lumber  Co.  v.  Knapp,  122  Cal.  79; 
54  Pae.  533. 

Effect  of  invalidity  of  contract  or  fail- 
ure to  file.  Material-men  and  laborers 
may  recover,  without  regard  to  the  amount 
due  upon  the  contract,  where  such  con- 
tract is  void  for  a  substantial  noncon- 
formitv  with  the  statute.  San  Diego  Lum- 
ber Co"  V.  Wooldredge,  90  Cal.  574;  27  Pac. 
431.  V>"bere  the  original  contract  is  in- 
valid, subcontractors,  laborers,  and  mate- 
rial-men are,  for  the  purposes  of  the  lien, 
deemed  to  have  contracted  directly  with 
the  owner,  and  may  enforce  their  liens  for 
the  value  of  the  work  or  material,  as  origi- 
nal contractors,  with  the  owner,  though 
they  cannot  recover  against  him  person- 
ally. Kellogg  V.  Howes,  81  Cal.  170;  6 
L.  E.  A.  588;  22  Pac.  509.  The  statute 
provides,  in  express  terms,  that,  where  the 
contract  is  not  filed,  the  material-man 
shall  have  a  lien  for  the  value  of  materials 
furnished;  hence,  in  such  a  case,  the  stat- 
ute, and  not  the  contract,  measures  the 
extent  of  the  recoverv.  Giant  Powder  Co. 
V.  San  Diego  Flume  "Co.,  97  Gal.  263;  32 
Pac.  172.  A  contractor's  right  to  a  lien 
is  lost  by  his  failure  to  file  the  contract 
with  the  recorder;  but  this  does  not  change 
the  basis,  measure,  or  test  of  recovery  of 
the  contractor  from  the  owner:  if  there  is 
no  lien  to  foreclose,  the  parties  are  rele- 
gated to  their  legal  rights.  Los  Angeles 
Pressed  Brick  Co.  v,  Higgins,  8  Cal.  App. 
514j  97  Pac.  414. 


Contract  under  one  thousand  dollars. 
The  use  of  the  phrase,  "any  such  contract," 
in  the  first  clause  of  this  section  prior  to 
the  amendment  of  1911,  indicated  that  the 
legislature  intended  to  refer  to  the  con- 
tracts spoken  of  in  §  1183,  ante,  namely, 
contracts  in  which  the  amount  agreed  to 
be  paid  thereunder  exceeded  one  thousand 
dollars.  Sidlinger  v.  Kerkow,  82  Cal.  42; 
22  Pac.  932.  Hence,  the  provirions  of  this 
section  relating  to  the  mode  and  time  of 
payment,  and  the  withholding  of  a  per- 
centage of  the  contract  price,  were  not 
applicable,  where  the  contract  price  was 
less  than  one  thousand  dollars;  in  such 
case,  it  was  permissible  for  the  owner  to 
contract  for  the  payment  of  the  whole 
amount  to  the  contractor  before  the  com- 
mencement of  the  work  or  after  the  build- 
ing was  completed  (Denison  v.  Burrell, 
119  Cal.  180;  51  Pac.  1;  Southern  Califor- 
nia Lumber  Co.  v.  Jones,  133  Cal.  242;  65 
Pac.  378;  and  see  Sidlinger  v.  Kerkow,  82 
Cal.  42;  22  Pac.  932;  Kerckhoff-Cuzner  Mill 
etc.  Co.  V.  Cummings,  86  Cal.  22;  24  Pac. 
814);  and  a  building  contract,  where  the 
contract  price  was  less  than  one  thousand 
dollars,  did  not  need  to  be  in  writing  nor 
recorded,  and  the  provisions  of  the  section 
with  reference  to  the  retention  of  twenty- 
five  per  cent  of  the  contract  price  did  not 
apply:  the  whole  contract  price  could  be 
paid  in  advance,  or  upon  completion  of 
the  work,  or  in  such  installments  as  the 
parties  might  agree  upon,  and  the  install- 
ments were  subject  to  change  by  agree- 
ment, both  as  to  time  and  amount. 
Southern  California  Lumber  Co.  v.  Jones. 
133  Cal.  242;  65  Pac.  378.  The  remedy  of 
mechanics,  laborers,  and  material-men, 
where  the  contractor  is  paid  in  full  upon 
a  contract  less  than  one  thousand  dollars, 
and  before  the  notice  prescribed  in  this 
section  is  given,  is  against  the  contractor 
personally.  Kerckhoff-Cuzner  Mill  etc.  v. 
Cummings,  86  Cal.  22;  24  Pac.  814. 

Separate  contracts.  The  character  of 
building  contracts,  that  are  separate  and 
distinct,  is  not  changed  by  the  fact  that 
a  single  bidder  happened  to  secure  all  of 
the  contracts;  they  will  not,  for  the  pro- 
tection of  material-men  and  laborers,  be 
treated  as  constituting  one  indivisible  con- 
tract for  the  doing  of  the  entire  work  de- 
scribed in  the  different  contracts.  Clark 
V.  Beyrle,  160  Cal.  306;  116  Pac.  739. 

Breach  of  contract  by  owner.  The  non- 
payment of  an  installment  of  the  contract 
when  due  is  such  a  breach  of  the  contract 
as  will  justify  a  contractor  in  leaving  the 
work  and  recovering  upon  a  quantum 
meruit.  Porter  v.  Arrowhead  Reservoir 
Co.,  100  Cal.  500;  35  Pac.  146;  Golden  Gate 
Lumber  Co.  v.  Sahrbacher,  105  Cal.  114; 
38  Pac.  635. 
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Architect's  certificate.  The  provision,  in 
a  building  contract,  for  an  architect's  cer- 
tificate, as  a  means  of  showing  to  the 
owner  the  amount  earned  and  due  under 
the  contract,  does  not  apply  where  the 
building  has  been  destroyed.  Hettinger  v. 
Thiele,  15  Cal.  App.  1;  113  Pac.  121. 

Time  of  payment  by  owner.  Where  the 
owner  is  satisfied  of  the  completion,  he  can 
safely  make  payment,  at  least  as  against 
third  parties  who  have  given  no  notice 
under  this  section.  Valley  Lumber  Co.  v. 
Struck,  116  Cal.  266;  SO  Pac.  405.  The 
owner's  guaranty,  that  a  contractor  will 
pay  material-men,  cannot  be  deemed  a 
prohibited  payment  before  maturity,  as 
against  other  creditors  of  the  contractor, 
who  had  neither  filed  liens  nor  given  no- 
tice to  withhold  the  completion  payment. 
Hampton  v.  Christensen,  IIS  Cal.  729;  84 
Pac.  200.  The  payment  of  the  third  in- 
stallment, when  the  building  was  com- 
pleted, does  not  affect  or  impair  any  claim 
or  lien  of  a  material-man,  where  his  right 
would  have  been  no  different  if  payment 
had  been  made  two  days  later,  when  the 
certificate  of  approval  was  given.  Valley 
Lumber  Co.  v.  Struck,  146  Cal.  266;  80  Pac. 
405. 

Deduction  from  payments.  The  thirty- 
five  day  payment  provided  for  by  this  sec- 
tion prior  to  its  amendment  in  1911,  could 
lawfully  be  depleted  or  reduced  to  the  in- 
jury of  any  lien  claimant  (Stimson  Mill 
Co.  v.  Nolan,  5  Cal.  App.  754;  91  Pac.  262; 
Nofziger  Lumber  Co.  v.  Solomon,  13  Cal. 
App.  621;  110  Pac.  474);  nor  could  any 
excess  due  to  the  owner  under  the  con- 
tract, above  the  amount  of  the  completion 
payment,  be  deducted  from  the  final  pay- 
ment of  twenty-five  per  cent,  to  the  injury 
of  lien  claimants.  Hampton  v.  Christensen, 
148  Cal.  729;  84  Pac.  200.  The  owner  was 
allowed  to  deduct  from  the  completion 
payment  the  value  of  materials  necessarily 
supplied  by  the  owner,  by  reason  of  the 
failure  of  the  contractor  to  place  them  in 
the  building,  and  also  stipulated  damages 
arising  under  the  terms  of  the  contract 
for  delay  of  the  contractor  in  the  com- 
pletion of  the  work  (Hampton  v.  Christen- 
sen, 148  Cal.  729;  84  Pac.  200);  but  the 
right  of  the  owner  to  deduct  stipulated 
damages,  as  against  the  contractor,  could 
not  be  allowed  as  a  deduction  from  the  last 
payment,  to  the  injury  of  lien  claimants. 
Mannix  v.  Wilson,  18  Cal.  App.  595;  123 
Pac.  981.  The  language  of  the  section  did 
not  permit  the  owner  to  deduct  from  the 
balance  applicable  to  the  payment  of  liens, 
under  §  1200,  post,  the  amount  of  payments 
prematurely  made:  what  he  was  entitled 
to  deduct  was  the  sum  of  the  payments 
then  due,  and  actually  paid,  according  to 
the  terms  of  the  contract.  Marshall  v. 
Vallejo    Commercial   Bank,    163    Cal.   469; 


126  Pac.  146.  Where  a  building  contract 
provides  for  the  allowance  of  damages  to 
the  owner  for  delay  in  finishing  the  build- 
ing, the  damages  proved  by  the  owner  to 
have  resulted  from  such  delay  should  be 
deducted  from  the  contract  price,  as 
against  lien-holders.  Builders'  Supply 
Depot  V.  O'Connor,  150  Cal.  265;  119  Am. 
St.  Eep.  193;  11  Ann.  Cas.  712;  17  L.  R.  A. 
(N.  S.)  909;  88  Pac.  982. 

Contents  and  sufficiency  of  claim.  A 
claim  of  lien  which  substantially  complies 
with  the  statute  is  sufiicient.  Euss  Lumber 
etc.  Co.  v.  Garrettson,  87  Cal.  589;  25  Pac. 
747.  A  statement,  in  a  claim  of  lien  for 
materials  furnished,  which  shows  unequiv- 
ocally that  all  of  them  were  used  on  the 
buildings,  and  shows  a  special  contract  to 
Y>ay  therefor,  and  sets  forth  facts  sufficient 
to  sustain  a  complaint  in  indebitatus  as- 
sumpsit or  debt,  is  not  defective  because 
it  fails  to  state  specifically  the  kind  of 
materials  furnished,  or  the  prices  of  the 
several  items.  McClain  v.  Hutton,  131  Cal. 
132;  61  Pac.  273;  and  see  Brennan  v. 
Swasey,  16  Cal.  140;  76  Am.  Dec.  507; 
Selden  v.  Meeks,  17  Cal.  129;  Davis  v. 
Livingston,  29  Cal.  283;  Tredinnick  v.  Red 
Cloud  Consolidated  Mining  Co.,  72  Cal. 
78;  13  Pac.  152;  Jewell  v.  McKay,  82  Cal. 
144;  23  Pac.  139.  A  claim  of  lien  stating 
that  a  person  named  was  the  owner  of  a 
lot  of  land  described,  and  that  he  entered 
into  a  contract  with  persons  named  to 
erect  and  finish  a  building  on  the  lot, 
which  was  completed  at  a  time  named, 
sufficiently  states  that  the  owner  of  the  lot 
was  the  owner  of  the  building,  and  desig- 
nates the  name  of  the  owner  of  the  build- 
ing. Euss  Lumber  etc.  Co.  v.  Garrettson, 
87  Cal.  589;  25  Pac.  747. 

Validity  of  claim.  The  validity  of  the 
claim  is  not  affected  by  a  mistake  in  at- 
tempting to  carry  out  the  requirements  of 
the  law  as  to  the  name  of  the  owner.  Mc- 
Clain V.  Hutton,  131  Cal.  132;  61  Pac.  273. 
The  fact  that  the  owner  may  have  to  pay 
the  full  value  of  materials  furnished  does 
not  estop  him  from  controverting  the  va- 
lidity of  a  lien,  upon  the  ground  that  the 
claimant  had  neglected  to  comply  with 
the  provisions  of  §  1187,  post.  Nofziger 
Lumber  Co.  v.  Waters,  10  Cal.  App.  89;  101 
Pac.  38. 

Result  of  failure  to  perfect  lien.  Pre- 
mature payments  made  by  the  owner  to 
the  contractor  are  available  to  material- 
men, who  served  on  the  owner  notices  to 
withhold,  although  they  failed  to  perfect 
their  claims  of  lien.  Diamond  Match  Co. 
V.  Silberstein,  165  Cal.  282;  131  Pac.  874. 

Lien  claim  not  assignable.  The  mere 
right  of  laborers  and  material-men  to  as- 
sert and  create  a  lien  is  a  personal  right, 
and  cannot  be  assigned  (Mills  v.  La  Verne 
Land   Co.,   97   Cal.   254;    33   Am.    St.   Eep. 
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168;  32  Pac.  169;  McCrea  v.  Johnson,  104 
Cal.  224;  37  Pac.  902;  Duncan  v.  Hawn, 
104  Cal.  10;  37  Pac.  626);  hence,  the  as- 
signee of  the  claim  of  a  mechanic  or  a 
material-man  has  no  right  to  file  a  notice 
of  claim  of  lien,  or  to  serve  upon  the 
owner  of  the  building  the  notice,  provided 
for  by  this  section,  requiring  him  to  with- 
hold from  the  contractor  sufficient  funds 
to  meet  his  demands.  McCrea  v.  Johnson, 
104  Cal.  224;  37  Pac.  902. 

Amounts  available  for  lien  claimants. 
Where  a  contract  for  less  than  one  thou- 
sand dollars  is  abandoned  by  the  con- 
tractor prior  to  the  completion  of  the 
work,  the  amount  available  for  the  lien 
of  the  material-men  is  only  the  excess  of 
the  contract  price  remaining  in  the  owner's 
hands  after  the  payment  of  the  cost  of 
completion.  Denison  v.  Burrell,  119  Cal. 
180;  51  Pac.  1;  and  see  Wiggins  v.  Bridge, 
70  Cal.  437;  11  Pac.  754;  Gibson  v.  Wheeler, 
110  Cal.  243;  42  Pac.  810. 

There  being  no  privity  of  contract  be- 
tween the  owner  and  laborers  and  material- 
men, they  have  no  right  to  a  lien  for  any 
amount  which  he  does  not  owe  the  con- 
tractor. Brill  V.  De  Turk,  130  Cal.  241;  62 
Pac.  462;  and  see  San  Diego  Lumber  Co.  v. 
Wooldredge,  90  Cal.  574;  27  Pac.  431;  West 
Coast  Lumber  Co.  v.  Knapp,  122  Cal.  79; 
54  Pac.  533. 

Remedies  by  notice  and  by  law  are  dis- 
tinct. Whether  the  notice  under  this  section 
results  in  establishing  an  equitable  garnish- 
ment or  assignment,  or  confers  an  equitable 
lien^  or  is  a  form  of  equitable  subrogation 
regulated  by  statute,  the  right  to  control 
and  direct  the  funds  remaining  in  the 
hands  of  the  owner  is  as  distinct  and  inde- 
pendent as  the  right  to  file  and  enforce  a 
lien  (Weldon  v.  Superior  Court,  138  Cal. 
427;  71  Pac.  502);  it  is  a  remedy  entirely 
disconnected  from  and  additional  to  the 
remedy  by  lien  upon  the  building,  and 
should  be  regarded  with  favor  by  the  court. 
Bates  V.  Santa  Barbara  County,  90  Cal. 
543;  27  Pac.  438;  Weldon  v.  Superior  Couit, 
138  Cal.  427;  71  Pac.  502.  The  remedy  pro- 
vided by  this  section  for  intercepting  the 
contract  price  in  the  hands  of  the  owner,  is 
not  dependent  upon  proceedings  to  enforce 
a  lien  against  the  property  (First  Xat. 
Bank  v.  Perris  Irrigation  Dist.,  107  Cal.  55; 
40  Pac.  45;  and  see  Bates  v.  Santa  Barbara 
County,  90  Cal.  543;  27  Pac.  438);  it  is  a 
cumulative  remedy,  and  the  right  to  a  re- 
covery of  the  money  so  garnished  by  the 
notice  does  not  depend  upon  the  establish- 
ment of  a  lien.  Diamond  !Match  Co.  v.  Sil- 
berstein,  165  Cal.  282;  131  Pac.  874.  A 
material-man  or  mechanic,  who  furnishes 
materials  to  or  does  work  for  a  contractor 
for  the  erection  of  a  county  building,  upon 
giving  written  notice  to  the  county  of  his 
claim,  acquires,  as  against  the  contractor. 


a  prior  right  of  payment  of  his  claim  from 
the  unpaid  portion  of  the  contract  price; 
and  this  right,  as  against  the  contractor, 
does  not  depend  upon  the  legality  of  the 
building  contract  nor  upon  the  right  to  ac- 
quire a  lien.  Bates  v.  Santa  Barbara 
County,  90  Cal.  543;  27  Pac.  438.  The  pro- 
vision, in  this  section,  for  service  of  notice 
and  request  to  withhold,  is  limited  to  cases 
where  the  property  may  be  made  subject 
to  a  mechanic's  lien,  under  §  1183,  ante,  for 
the  value  of  the  materials  furnished  or 
labor  bestowed.  Bianehi  v.  Hughes,  124 
Cal.  24;  56  Pac.  610.  The  notice  of  claim 
for  labor  bestowed  or  material  furnished  is 
not  the  notice  of  lien  which  is  to  be  re- 
corded: it  is  merely  a  measure  of  extra 
precaution  on  the  claimant's  part,  and  it  is 
optional  with  him  whether  to  give  it  or  not. 
Jewell  V.  McKay,  82  Cal.  144;  23  Pac.  139. 

Notice  is  a  garnishment.  A  sufficient 
notice  by  a  lien  claimant,  to  the  owner,  to 
withhold  the  completion  paym.^^nt  operates 
as  a  garnishment  of  such  payment,  with 
corresponding  duties.  Hampton  v.  Chria- 
tensen,  148  Cal.  729;  84  Pac.  200;  Diamond 
Match  Co.  V.  Silberstein,  165  Cal.  282;  131 
Pac.  874.  A  public  building,  itself,  is  in  no 
way  affected  by  the  remedy  under  this  sec- 
tion; and  where  the  contractor  fails  to  per- 
form his  contract,  the  notice  given  by  the 
subcontractor  or  material-man  operates 
merely  as  an  equitable  garnishment,  and  as 
an  assignment  pro  tanto  of  all  the  moneys 
due  from  the  owner  to  the  contractor. 
Bates  V.  Santa  Barbara  County,  90  Cal. 
543;  27  Pac.  438.  The  service  of  a  notice 
to  withhold  operates,  in  effect,  as  a  gar- 
nishment or  equitable  assignment  of  the 
amounts  due  or  thereafter  becoming  due  to 
the  contractors  under  the  contract,  and 
entitles  the  persons  serving  the  notice  to 
receive  so  much  of  said  amounts  as  would 
satisfy  their  claims,  and  to  recover  a  per- 
sonal judgment  against  the  owner  therefor. 
Butler  V.  Ng  Chung,  160  Cal.  435;  Ann. 
Cas.  1913A,  940;  117  Pac.  512. 

Remedy  is  exclusive  when.  The  only 
remedy  of  one  who  has  performed  labor 
upon  a  public  improremeut  is  to  intercept, 
bv  the  method  of  equitable  garnishment 
provided  by  this  section,  the  money  due 
the  contractor,  or  that  which  is  to  become 
due.  Clark  v.  Beyrle,  160  Cal.  306;  116 
Pac.  739.  Where  a  lien  is  claimed  for 
work  done  on  a  public  improvement,  the 
exclusive  method  of  enforcing  the  lien  is 
bv  notice  to  the  holder  of  the  fund  pro- 
vided to  pav  for  the  work.  Goldtree  v.  San 
Diego,  8  Cal.  App.  505;  92  Pac.  21G. 

Necessity  of  notice.  The  personal  notice 
provided  for  in  this  section  is  not  neces- 
sary, where  there  is  no  contract,  and  no 
pavments  to  stop.  Davies  Henderson  Lum- 
ber Co.  V.  Gotlschalk,  81  Cal.  641;  22  Pac. 
660.     Where  there  is  no  valid  contract,  or 
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the  contract  is  void  because  not  filed,  no 
notice  to  the  owner  to  stop  payments  is 
necessary:  the  statute  itself  is  notice  to 
him  not  to  pay  the  contractor.  Kellogg  v. 
Howes,  81  Cal.  170;  6  L.  R.  A.  5SS;  22  Pac. 
509. 

Purpose  and  effect  of  notice.  The  per- 
sonal notice  provided  for  in  this  section  is 
for  the  purpose  indicated  by  the  statute: 
to  compel  the  owner  to  withhold  the  pay- 
ments due  the  contractor,  for  the  better 
security  of  the  material-man  or  laborer. 
Davies  Henderson  Lumber  Co.  v.  Gott- 
schalk,  81  Cal.  641;  22  Pac.  860.  The  giving 
of  the  statutory  notice  does  not  establish  a 
lien  on  the  fund  in  the  owner's  hands,  in 
the  sense  that  the  recorded  lien  is  estab- 
lished on  the  buildings  and  land  under 
§  1183,  ante;  but  it  does  not  follow  that  no 
sort  of  equitable  lien  may  not  be  enforced 
against  the  fund  referred  to  in  this  section. 
Weldon  v.  Superior  Court,  138  Cal.  427;  71 
Pac.  502. 

Notice  given  to  whom.  Notice  of  the 
furnishing  of  materials  is  required  to  be 
given  only  to  the  reputed  owner,  although 
the  materials  may  have  been  furnished  to 
the  contractor  or  other  person,  acting  by 
authority  of  the  reputed  owner.  Los  An- 
geles Pressed  Brick  Co.  v.  Los  Angeles 
Pacific  Boulevard  etc.  Co.,  7  Cal.  App.  460; 
94  Pac.  775.  A  material-man,  who  fur- 
nishes materials  to  a  subcontractor  for  use 
in  a  building,  cannot,  by  serving  notice  of 
his  claim  on  the  contractor,  intercept  the 
moneys  which  may  be  due  from  the  con- 
tractor to  the  subcontractor.  Kruse  v. 
Wilson,  3  Cal.  App.  91;  84  Pac.  442. 

Time  of  giving  notice.  The  notice  may 
be  effectually  given,  so  long  as  the  money 
is  owed  to  the  contractor  himself,  although 
the  time  when  it  should  have  been  paid  has 
passed.  First  Xat.  Bank  v.  Perris  Irriga- 
tion Dist.,  107  Cal.  55;  40  Pac.  45. 

Wtat  moneys  affected  by  notice.  Where 
there  are  claims  under  different  contracts 
for  separate  and  distinct  structures  with 
the  same  contractor,  the  right  to  intercept 
the  contract  price  by  notice  to  the  owner 
to  withhold  does  not  give  the  right  to  com- 
pel the  application  of  what  is  due  under 
one  contract  to  the  payment  of  demands 
that  have  accrued  in  the  performance  of 
other  contracts.  Clark  v.  Beyrle,  160  Cal. 
306;  116  Pac.  739. 

Duty  of  owner  upon  receiving  notice. 
Whether  a  building  contract  is  recorded  or 
not,  if  proper  notice  is  given  to  the  owner, 
by  a  material-man,  of  the  material  fur- 
nished to  the  contractor,  it  is  the  duty  of 
the  owner  to  withhold  from  the  contractor 
sufficient  money  to  pay  the  claim,  if  it  is 
then  due  or  afterwards  to  become  due.  Russ 
Lumber  etc.  Co.  v.  Garrettson.  87  Cal.  5S9; 
25  Pac.  747.  The  remedy  provided  by  this 
Bection  for  garnishing  moneys  of  the  con- 


tractor in  the  hands  of  the  owner  is  limited 
to  the  cases  in  which  the  property  may  be 
made  subject  to  a  lien;  hence,  the  owner  is 
not  required,  upon  receiving  such  notice,  to 
withhold  from  the  contractor  any  moneys 
in  his  hands,  except  for  materials  fur- 
nished for  or  labor  bestowed  upon  the 
property.  Bianchi  v.  Hughes,  124  Cal.  24; 
56  Pac.  610;  and  see  Kruse  v.  Wilson,  3 
Cal.  App.  91;  84  Pac.  442.  Prior  to  the 
amendments  of  1885  to  the  mechanic's  lien 
statutes,  a  notice  by  a  subcontractor  to  the 
owner,  that  a  balance  was  due  him  on  his 
subcontract  from  the  original  contractor, 
did  not  impose  on  the  owner  the  duty  of 
retaining  a  portion  of  the  contract  price  to 
satisfy  any  lien  which  the  subcontractor 
might  subsequently  file.  McCants  v.  Bush, 
70  Cal.  125;  11  Pac.  601.  Where  the  certifi- 
cate of  the  architect  is  one  of  the  condi- 
tions of  maturity  of  a  payment,  the  owner 
has  no  power  to  waive  it,  as  against  claim- 
ants of  liens  who  have  garnished  the  pay- 
ment by  notice,  as  prescribed  in  this  sec- 
tion; though  a  premature  payment  would 
not  be  invalid  as  against  lien-holders  who 
have  given  no  such  notice.  Vallev  Lumber 
Co.  V.  Struck,  146  Cal.  266;  80  Pac.  405. 

Result  of  faUure  to  withhold  money. 
Progress  payments,  after  notice  to  with- 
hold, are  made  at  the  peril  of  the  owner. 
Diamond  Match  Co.  v.  Silberstein,  165  Cal. 
282;  131  Pac.  874.  Where  the  owner,  after 
notice  to  withhold,  settles  with  the  con- 
tractor, without  reserving  sufficient  money 
to  meet  the  demand  of  the  lien  claimant 
who  served  the  notice,  he  does  so  at  his 
peril.  Mannix  v.  Wilson,  18  Cal.  App.  595; 
123  Pac.  981.  Where  the  owner,  after  ser- 
vice upon  him  of  notice  of  labor  bestowed 
or  materials  furnished,  fails  to  withhold 
from  the  moneys  due  under  the  contract, 
or  from  the  first  moneys  that  may  become 
due,  a  sum  sufficient  to  protect  himself 
against  the  demand  of  the  notice,  he  be- 
comes liable  under  later  notices  that  may 
be  served  upon  him.  Diamond  Match  Co. 
V.  Silberstein.  165  Cal.  2S2;  131  Pac.  874. 

Effect  of  absence  of  notice.  In  the  ab- 
sence of  notice  to  the  owner,  subcon- 
tractors, prior  to  the  amendment  of  this 
section  in  1911,  had  to  rely  upon  the  per- 
sonal responsibility  of  the  contractor,  and 
the  twenty-five  per  cent  of  the  whole  con- 
tract price  required  to  be  retained  for 
thirty-five  days  after  the  completion  of  the 
work.  Dunlop  v.  Kennedy,  4  Cal.  Unrep. 
196;  34  Pac.  92.  A  payment  after  com- 
pletion, and  before  acceptance  by  the 
architect,  is  not  invalid  as  to  lien-holders 
who  have  not  given  previous  notice  of  their 
claims.  Valley  Lumber  Co.  v.  Struck,  146 
Cal.  266;  80  p"ac.  405;  overruling  Sweeney 
v.  Meyer,  124  Cal.  512;  57  Pac.  479. 

Knowledge  chargeable  to  material-man. 
A  material-man  is  not  charged  with  kuowl- 
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edge  of  prior  notices  to  withhold,  nor  with 
knowledge  that  the  owner  contemplates 
withholding  funds  out  of  the  last  payments 
that  may  become  due  the  contractor.  Dia- 
mond Match  Co.  V.  Silberstein,  163  Cal. 
282;  131  Pac.  874. 

Effect  of  assignment  by  contractor. 
Where  a  contractor  is  still  entitled  to  de- 
mand payment  of  installments  already  ma- 
tured at  the  time  of  the  notice,  payment  to 
him  is  intercepted  by  the  notice;  but  if  he 
has  already  assigned  them  to  a  third  party, 
the  notice  will  be  inoperative  to  prevent 
their  payment  to  such  party.  Newport 
Wharf  etc.  Co.  v.  Drew,  125  Cal.  585;  58 
Pac.  187;  and  see  Bates  v.  Santa  Barbara 
County,  90  Cal.  543;  27  Pac.  438.  No  as- 
signment made  by  the  contractor,  of  an 
amount  afterwards  to  become  due  to  him 
in  the  course  of  the  performance  of  the 
contract,  can,  before  the  time  of  payment, 
defeat  the  right  of  the  material-man  to 
give  the  notice  specified  in  this  section, 
and  obtain  the  benefit  thereof.  First  Nat. 
Bank  v.  Perris  Irrigation  District,  107  Cal. 
55;  40  Pac.  45. 

Effect  of  breach  of  contract  after  assign- 
ment. A  breach  of  the  contract  by  the  con- 
tractor, subsequently  to  the  assignment  of 
an  order  for  the  payment  of  installments 
due  him,  though  causing  increased  expense 
for  the  completion  of  the  contract,  cannot 
affect  the  right  of  the  assignee  of  the  order 
to  require  its  payment.  Long  Beach  School 
District  V.  Lutge,  129  Cal.  409;  62  Pac.  36. 

Injunction  to  prevent  payment  to  as- 
signee. An  injunction  does  not  lie  to  pre- 
vent the  payment  of  an  order  to  the 
assignee  of  a  contractor,  where  it  is  con- 
clusively established  by  stipulation  that 
the  sureties  upon  the  building  contract  are 
pecuniarily  able  to  respond  to  its  full 
amount.  Long  Beach  School  District  v. 
Lutge,  129  Cal.  409;  62  Pac.  36. 

Complaint  on  claim.  A  complaint  against 
the  owner  of  a  building  may  be  filed,  under 
this  section,  upon  a  claim  of  lien  setting  up 
a  contract  with  an  alleged  original  eon- 
tractor.  Coss  V.  MacDonough,  111  Cal. 
662;  44  Pac.  325.  A  complaint  is  insuffi- 
cient which  does  not  allege  that  at  the 
time  of  filing  the  notice  of  lien  or  bringing 
the  action  anything  was  due  to  the  con- 
tractor, nor  allege  any  premature  payment 
by  the  owner  to  the  contractor,  nor  any 
other  facts  giving  the  material-man  a  lien 
against  the  property  of  the  owner.  Nason 
V.  .John,  1  Cal.  App".  538;  82  Pac.  566. 

Contractor  as  defendant.  When  the  con- 
tractor is  personally  liable  for  the  debt, 
the  statute  authorizes  his  being  made  a  de- 
fendant along  with  the  owner,  and  a  de- 
termination, in  such  action,  of  the  amount 
for  which  he  is  liable  to  each  lieu-holder, 
and  in  case  of  a  deficiency,  a  docketing  of 
the  judgment  against  him  for  such  de- 
2  Fair. — 85 


ficieney  as  he  may  be  personally  liable  for. 
Giant  Powder  Co.  v.  San  Diego  Flume  Co., 
78  Cal.  193;  20  Pac.  419. 

Judgment  against  contractor.  Where  a 
subcontractor  abandoned  sewer-work,  which 
was  finished  by  the  contractor,  laborers  em- 
ployed by  the  subcontractor  may  enforce 
their  liens,  for  the  amount  earned  by  the 
subcontractor,  against  the  sewer  street  im- 
provement fund  in  the  city  treasury;  but 
they  are  not  entitled  to  a  personal'  judg- 
ment against  the  contractor.  Goldtree  v. 
San  Diego,  S  Cal.  App.  505;  92  Pac.  216. 

Jurisdiction  of  superior  court.  The  su- 
perior court  has  jurisdiction  in  equity  both 
of  a  proceeding  to  foreclose  a  mechanic's 
lien  and  also,  of  a  proceeding  to  reach  the 
funds  due  to  the  contractor  in  the  hands  of 
the  owner,  in  which  there  must  be  an  ac- 
counting and  adjustment  of  the  equities  of 
all  parties  concerned  in  such  funds.  Wel- 
don  v.  Superior  Court,  138  Cal.  427;  71  Pae 
502. 

Bonds.  The  results  following  the  failure 
of  the  owner  to  comply  with  the  provis- 
ions of  this  section  are  not  material  upon 
matters  pertaining  to  a  bond  given  by  the 
contractor  upon  the  contract.  Ganahl  v. 
Weir,  130  Cal.  237;  62  Pac.  512.  The  obli- 
gations of  a  bond  upon  a  building  contract 
do  not  extend  to  the  release  of  the  build- 
ing from  invalid  liens.  Brill  v.  De  Turk 
130  Cal.  241;  62  Pac.  462;  and  see  San 
Diego  Lumber  Co.  v.  Wooldredge,  90  Cal. 
579;  27  Pae.  434;  West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79;  54  Pac.  533. 

Liability  of  owner.  A  written  notice  of 
lien  claimants,  to  the  owner,  while  it  may 
intercept  the  sum  then  due  from  him  to 
the  contractor,  cannot  make  the  owner 
personally  answerable  to  them  bevond  that 
amount.  Hubbard  v.  Lee,  6  Cal.  App  60"^  • 
92  Pac.  744. 

Effect  of  abandonment  by  contractor. 
Prior  to  the  repeal  of  §  1200  in  1911,  that 
section  contained  the  rule  for  ascertaining 
the  amount  available  for  the  liens  of  per- 
sons, other  than  the  contractor,  where  the 
work  was  abandoned  before  completion;  it 
fixed,  in  such  cases,  the  measure  of  the 
owner's  liability  to  laborers  and  material- 
men, and  was  construed  in  Anderson  v. 
Quick.  163  Cal.  658;  126  Pac.  871;  Marshall 
v.  Vallejo  Commercial  Bank,  163  Cal.  469; 
126  Pae.  146;  Butler  v.  Ng  Chung,  160  Cal. 
435;  Ann.  Cas.  1913 A,  940;  117' Pac.  512; 
Raphael  Co.  v.  Grote,  154  Cal.  137;  97  Pac. 
155;  Hoffman-Marks  Co.  v.  Spires,  154  Cal. 
Ill;  97  Pac.  152;  Golden  Gate  Lumber  Co. 
v.  Sahrbacher,  105  Cal.  114;  38  Pae.  635; 
Willamette  Steam  Mills  etc.  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229;  29  Pae. 
629;  Olson-Mahoney  Lumber  Co.  v.  Max- 
well, IS  Cal.  App.  668;  124  Pac.  100; 
Quartaroli  v.  Sonoma,  18  Cal.  App.  400; 
123  Pac.  533;  California  Portland  Cement 
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Co.  V.  Wentworth  Hotel  Co.,  16  Cal.  App. 
701;  118  Pac.  103;  Steiger  Terra  Cotta  etc. 
Works  V.  Sonoma,  9  Cal.  App.  69S;  100  Pac. 
714;  Duffy  Lumber  Co.  v.  Stanton,  9  Cal. 
App.  38;  98  Pac.  38;  McCue  v.  Jackman,  7 
Cal.  App.  703;  95  Pac.  673. 

Resort  to  final  payment.  Under  §  1200, 
prior  to  its  repeal  in  1911,  in  ease  of 
abandonment  the  final  payment  could  not 
be  resorted  to  by  the  lien  claimants. 
Hoffman-Marks  Co.  v.  Spires,  154  Cal.  Ill, 
97  Pac.  152;  Raphael  Co.  v.  Grote,  154  Cal. 
137;  97  Pac.  155. 

Materials  on  the  ground.  Under  §  1200, 
prior  to  its  repeal  in  1911,  materials  ac- 
quired for  use  in  the  building,  but  left  on 
the  ground,  were  to  be  treated  as  the  prop- 
erty of  the  owner,  who  was  entitled  to  use 
them  in  completing  the  building  according 
to  contract.  Quartaroli  v.  Sonoma,  18  Cal. 
App.  400;  123  Pac.  533. 

Credits  allowed  owner  for  completing 
contract.  Under  §  1200,  prior  to  its  repeal 
in  1911,  where  the  owner  completed  the 
contract  on  the  abandonment  of  the  con- 
tractor, he  was  entitled  to  credit  for  what 
he  necessarily  and  reasonably  expended; 
he  was  liable  to  claimants  only  for  any 
balance  remaining.  Growall  v.  Pacific 
Surety  Co.,  21  Cal.  App.  185;  131  Pac.  73. 

Personal  judgment  against  owner.  A 
personal  judgment  against  the  owner  is  not 
necessary,  in  order  to  support  the  lien. 
Paiss  Lumber  etc.  Co.  v.  Garrettson,  87  Cal. 
589;  25  Pac.  747.  Material-men  who  have 
served  on  the  owner  notices  to  withhold, 
when  there  was  suflScient  money  due  or  to 

§  1185.  Land  subject  to  lien.  The  land  upon  which  any  building,  im- 
provement, well  or  structure  is  constructed,  together  with  a  convenient 
space  about  the  same,  or  so  much  as  may  be  required  for  the  convenient  use 
and  occupation  thereof,  to  be  determined  by  the  court  on  rendering  judg- 
ment, is  also  subject  to  the  lien,  if  at  the  commencement  of  the  work,  or  of 
the  furnishing  of  the  material  for  the  same,  the  land  belonged  to  the  person 
who  caused  said  building,  improvement,  well  or  structure  to  be  constructed, 
altered  or  repaired,  but  if  such  person,  owned  less  than  fee-simple  estate 
in  such  land,  then  only  his  interest  therein  is  subject  to  such  lien,  except 
as  provided  in  section  1192  of  this  code. 

4.   Amended  by  Stats.   1911,  p.   1316,  adding 

the  pxccntion  at  the  end  of  the  section.  See  ante. 
Legislation  §  1183,  par.  9. 

Construction     of     code     sections.      The 

phrase  in  this  section,  "The  land  upon 
which  any  building  ...  is  constructed,  to- 
gether with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for 
the  convenient  use  and  occupation  there- 
of," should  be  construed  to  mean  such 
space  or  area  of  land  as  is  necessary  to  the 
enjoyment  of  the  building  for  the  purposes 
in  view  in  its  construction.  Tunis  v.  Lake- 
port  Agricultural  Park  Ass'n,  98  Cal.  285; 
33  Pac.  63.     This  section  and  §  1192,  post, 


become  due  to  satisfy  their  demands,  are 
entitled  to  recover  personal  judgments 
against  the  owner,  with  interest  on  their 
demands.  Diamond  Match  Co.  v.  Silber- 
stein,  165  Cal.  282;  131  Pac.  874.  When 
the  contract  is  void,  materials  are  deemed 
to  have  been  furnished  at  the  special  in- 
stance and  request  of  the  owner,  and  the 
building  is  subject  to  a  lien  for  the  same; 
but  the  lien-holders  can  get  no  personal 
judgment  against  the  owner.  Lucas  v. 
Rea,  10  Cal.  App.  641;  102  Pac.  822;  101 
Pac.  537;  Hubbard  v.  Lee,  6  Cal.  App.  602; 
92  Pac.  744;  Burnett  v.  Glas,  154  Cal.  249; 
97  Pac.  423;  Nofziger  Lumber  Co.  v.  Sol- 
omon, 13  Cal.  621;  110  Pac.  474.  Personal 
judgments  in  favor  of  material-men  who 
have  not  established  a  mechanic's  lien,  but 
who  have  served  notice  to  withhold,  are 
enforceable  by  the  usual  remedies  of  execu- 
tion levy,  and  should  not  be  made  payable 
out  of  the  money  arising  from  the  sale  of 
the  property.  Diamond  Match  Co.  v.  Sil- 
berstein,  165  Cal.  282;  131  Pac.  874. 

Terms  defined.  A  painter,  who  contracts 
with  the  owner  to  paint  a  building  and 
furnish  the  necessary  materials  therefor,  is 
an  original  contractor.  Baird  v.  Peall,  92 
Cal.  235;  28  Pac.  285.  Claims  which  can- 
not be  legally  enforced  against  a  building 
cannot  be  said  to  have  accrued  against  it. 
Brill  v.  De  Turk,  130  Cal.  241;  62  Pac.  462; 
and  see  San  Diego  Lumber  Co.  v.  Wool- 
dredge,  90  Cal.  574;  27  Pac.  431;  West 
Coast  Lumber  Co.  v.  Knapp,  122  Cal.  79; 
54  Pac.  533. 


Legislation  8  1185.  1.  Enacted  March  11, 
1872,  and  then  read:  "The  land  upon  which 
any  building,  improvement,  or  structure  is  con- 
structed, together  with  a  convenient  space  about 
the  same,  or  so  much  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,  is  also 
subject  to  the  liens,  if,  at  the  time  the  work  was 
commenced  or  the  materials  for  the  same  had 
commenced  to  be  furnished,  the  land  belonged  to 
the  person  wlio  caused  said  building,  improve- 
ment, or  structure  to  be  constructed,  altered,  or 
repaired:  but  if  such  person  owned  less  than  a 
fee-simple  estate  in  such  land,  then  only  his  in- 
terest therein  is  sub.iect  to  such  lien." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  3.51, 
and  then  differed  from  the  amendment  of  1899, 
merely  in  not  having  the  word  "well,"  after  "im- 
provement,"   in   either   instance. 

3.  Amended  by  Stats.  1899,  p.  24,  the  sec- 
tion tlien  ending  with  the  words  "subject  to  such 
lien." 
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must  be  construed  together  harmoniously, 
if  possible;  and  while  this  section  charges 
the  holder  of  a  leasehold  interest  with  a  lien 
only  to  the  extent  of  hia  interest,  §  1192 
adds  a  provision,  that  if  the  building 
is  constructed  with  the  knowledge  of  the 
owner  of  the  fee,  it  must  be  held  to  have 
been  constructed  at  his  instance,  so  as  to 
charge  his  estate  with  the  lien,  unless  he 
gives  notice,  as  therein  provided,  that  he 
will  not  be  responsible  therefor.  West 
Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275,  22  Pac.  231.  The  sale  of  a  homestead, 
under  a  lien  for  materials  furnished,  does 
not  come  within  any  of  the  exceptions 
enumerated  in  §  1240  of  the  Civil  Code, 
■^'alsh  v.  McMenomv,  74  Cal.  356;  16  Pac. 
17. 

Interest  subject  to  lien.  The  interest  of 
the  owner  of  the  fee,  as  well  as  the  estate 
of  the  owner  of  a  leasehold  interest  there- 
in, is  subject  to  a  lien.  West  Coast  Lum- 
ber Co.  V.  Newkirk,  SO  Cal.  275;  22  Pac. 
231.  Any  interest  of  the  owner  in  lands  is 
subject  to  a  lien.  Parke  and  Lacy  Co.  v. 
Inter  Xos  Oil  etc.  Co.,  147  Cal.  490;  82  Pac. 
51.  The  equitable  estate  is  equally  bound 
with  the  legal  title  to  satisfy  the  liens  of 
mechanics  or  material-men,  growing  out  of 
contracts  made  with  the  holder  of  the  legal 
title  in  the  construction  of  a  building. 
Hinckley  v.  Field's  Biscuit  etc.  Co.,  91  Cal. 
136;  27  Pac.  594.  It  is  only  when  the  land 
belongs  to  the  person  who  caused  the  build- 
ing to  be  constructed,  or  who  has  an  in- 
terest therein,  that  such  land  or  interest 
mav  also  be  charged  (Linck  v.  Meikeljohn, 
2  Cal.  App.  506;  84  Pac.  309;  Harmon 
Lumber  Co.  v.  Brown,  165  Cal.  193;  131 
Pac.  368);  but,  under  §  1192,  post,  the  in- 
terest of  other  persons,  who,  with  knowl- 
edge of  the  construction,  fail  to  disclaim, 
is  also  subject  to  the  lien.  Harmon  Lum- 
ber Co.  v.  Brown,  165  Cal.  193;  131  Pac. 
368.  Where  the  owner  of  land,  on  which 
stands  a  stable  that  is  being  reconstructed, 
looks  on  and  sees  the  work  done,  without 
posting  a  notice  of  non-liability,  as  author- 
ized by  §  1192,  post,  both  such  stable  and 
land  are  subject  to  foreclosure,  both  as 
against  the  owner  and  the  tenant.  Acme 
Lumber  Co.  v.  Wessling,  19  Cal.  App.  406; 
126  Pac.  167. 

Mine  is  a  structure.  A  mine,  or  pit  sunk 
within  a  mining  claim,  is  a  structure,  within 
the  meaning  of  this  section.  Helm  v.  Chap- 
man. 66  Ca!.  291;  5  Pac.  352. 

L?.nd  necessary  to  use  of  building.  A 
race-track,  covering  about  sixty  acres  of 
ground,  with  its  training-stables,  grand- 
stand, corrals,  and  other  improvements,  be- 
longing to  an  agricultural  association,  and 
situated  upon  a  fair-grounds  tract,  is  not 
necessary  to  the  convenient  use  and  occu- 
pation of  a  building  erected  for  a  hotel, 
club-house,    and    saloon    upon    such    fair- 


grounds tract,  and  cannot  be  made  subject 
to  a  lien  for  the  erection  of  such  building. 
Tunis  v.  Lakeport  Agricultural  Park  Ass'n, 
98  Cal.  2S5;  33  Pac.  63. 

Lien  on  land  dependent  on  lien  on  build- 
ing. Where  no  lien  is  ever  acquired  upon 
the  building,  no  lien  is  acquired  upon  the 
land.  Kern  v.  San  Francisco  Co.,  19  Cal. 
App.  157;  124  Pac.  862.  The  primary  thing 
is  the  lien  upon  the  building:  the  lien  upon 
the  land  is  only  an  incident  thereto. 
Harmon  Lumber  Co.  v.  Brown,  165  Cal. 
193;  131  Pac.  368.  A  claim  of  lien  has 
nothing  upon  which  it  can  attach,  where 
the  building,  while  uncompleted,  was  de- 
stroyed by  fire  without  the  fault  of  the 
owner,  and  the  claim  was  subsequently 
tiled  only  upon  the  vacated  land:  the  com- 
pleted building  is  made  the  principal  thing 
upon  which  the  right  of  lien  is  given,  and 
the  land  upon  which  it  is  situated  is  an 
incident  of  its  completion;  and  if  there  is 
no  building,  the  court  cannot  determine 
that  any  land  "may  be  required  for  its 
convenient  use."  Humboldt  Lumber  Mill 
Co.  v.  Crisp,  146  Cal.  686;  106  Am.  St.  Rep. 
75;  2  Ann.  Cas.  811;  81  Pac.  30. 

Removal  of  building.  A  laborer  is  not 
entitled  to  a  lien  against  the  owner  of 
land,  upon  which  a  building,  constructed 
elsewhere,  is  temporarily  placed,  without 
the  knowledge  or  consent  of  the  owner. 
Fresno  Loan  etc.  Bank  v.  Husted,  5  Cal. 
Unrep.  715;  49  Pac.  195. 

False  representation  of  ownership.  A 
person  furnishing  materials  for  the  erec- 
tion of  a  building  by  a  contractor,  who 
falsel}'  represents  himself  to  be  the  owner 
of  the  land,  has  a  right  of  lien  upon  the 
building.  Linck  v.  Meikeljohn,  2  Cal.  App. 
506;  S4  Pac.  309. 

Averments  of  complaint.  The  land  upon 
which  the  building  is  constructed  is  neces- 
sarily subject  to  the  lien,  to  the  extent  of 
the  owner's  interest  therein;  but  if  the 
plaintiff  would  claim  that  more  than  that 
is  required  for  the  convenient  use  and 
occupation  of  the  building,  and  have  the 
same  sold  in  satisfaction  of  his  lien,  he 
must  make  appropriate  averments  there- 
for. Willamette  Steam  Mills  Co.  v.  Kremer, 
94  Cal.  201;  29  Pac.  633. 

Issues.  The  amount  of  land  required 
"for  convenient  use"  is  an  issuable  fact. 
Willamette  Steam  ]\Iills  Co.  v.  Kremer,  94 
Cal.  205;  29  Pac.  633;  Union  Lumber  Co. 
V.  Simon,  150  Cal.  751;  89  Pac.  1077;  and 
see  Green  v.  Chandler,  54  Cal.  626. 

Findings  necessary  to  sustain  judgment. 
A  finding  that  the  whole  of  defendant's 
land  is  required  for  the  convenient  use  and 
occupation  of  the  structure,  when  there  is 
no  allegation  in  the  complaint  upon  the 
point,  is  not  within  the  issues,  and  cannot 
sustain  the  judgment.  Green  v.  Chandler, 
54  Cal.  626;  and  see  Morenhout  v.  Barron, 
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42  Cal.  591;  Devoe  v.  Devoe,  51  Cal.  543. 
The  failure  of  the  court  to  define  the  exact 
amount  or  extent  of  the  land  necessary 
for  the  building  does  not  invalidate  the 
decree,  and  does  not  render  the  findings 
and  judgment  indefinite  and  uncertain  as 
to  what  property  should  be  sold  by  the 
sheriff  in  execution  of  the  lien.  Sidlinger 
V.  Kerkow,  82  Cal.  42;  22  Pac.  932;  and 
see  Tibbetts  v.  Moore,  23  Cal.  208. 

Destruction  of  building  destroys  lien 
when.  The  mechanic's  lien  law  proceeds 
upon  the  theory  that  the  laborer  or  ma- 
terial-man has  an  equitable  right  to  follow 
his  labor  and  material  into  the  building,  of 
which  it  is  a  component  part,  and  that  the 
benefit  conferred  upon  the  owner  thereby 
is  the  consideration  for  conferring  the 
right  of  lien;  but  this  consideration  does 
not  exist  where  the  building  is  destroyed 
before  the  completion  and  delivery  thereof 
to  the  owner;  and  the  lien,  in  such  case, 
must  share  the  fate  of  the  building.  Hum- 
boldt Lumber  Mill  Co.  v.  Crisp,  146  Cal. 
686;  106  Am.  St.  Kep.  75;  2  Ann.  Cas.  811; 
81  Pac.  30. 


Estates  and  interests  affected  by  mechanics' 
liens.     See  note  45   Am.   Dec.   678. 

When  mechanics'  liens  may  include  property  in 
addition  to  that  upon  which  work  was  performed. 
See   note   65   Am.    St.    Rep.    165. 

Mechanic's  lien  on  buildings  or  improvements 
as  distinct  from  land  on  which  located.    See  notes 

2  Ann.  Cas.  689:   62  L.  R.  A.  369. 
Mechanic's  lien  on  leasehold  estate.    See  notes 

3  Ann.   Cas.   1096;    14   Ann.   Cas.   1031. 
"Owner"   as   including   tenant   for   years.     See 

note  Ann.   Cas.   1912A,   316. 

CODE  COMMISSIONERS'  NOTE.  The  inten- 
tion of  this  title  appears  to  be  +0  give  mechanics, 
artisans,  etc.,  a  lien  for  all  work  done  by  them 
iipon  any  description  of  property.  Section  1183 
gives  a  lien  upon  the  superstructure  itself,  while 
§  1185  gives  a  lien  also  upon  the  land  when  the 
same  is  owned  by  the  person  causing  the  super- 
structure to  be  erected.  The  object  of  this  title 
is  to  give  the  mechanic,  etc.,  a  lien  upon  what- 
ever interest  the  person  causing  the  erection  of 
the  superstructure  had,  and  which  could  be  sold 
under  execution:  McGreary  v.  Osborne,  9  Cal. 
119.  A  description  of  land  around  a  building  in 
a  lien,  in  the  following  terms:  "with  such  con- 
venient space  of  land  around  the  same  [quartz- 
mill]  as  may  be  required  for  the  convenient  use 
and  occupation  thereof,"  was  held  to  be  a  suffi- 
cient description  in  the  lien;  but  the  court,  in 
its  decree,  should  define  the  amount  and  extent 
of  the  land,  and,  if  the  court  does  not  do  this, 
it  is  doubtful  whether  the  purchaser  acquires  any 
land  bevond  that  which  is  actually  covered  by 
the  building.     Tibbetts  v.  Moore,  23  Cal.  213. 


§  1186.  Effect  of  liens.  The  liens  provided  for  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgage,  or  other  encumbrance  which  may  have 
attached  subsequent  to  the  time  when  the  building,  improvement,  or  struc- 
ture was  commenced,  work  done,  or  materials  were  commenced  to  be  fur- 
nished ;  also,  to  any  lien,  mortgage,  or  other  encumbrance  of  which  the 
lien-holder  had  no  notice,  and  w^hieh  was  unrecorded  at  the  time  the  build- 
ing, improvement,  or  structure  was  commenced,  work  done,  or  the  mate- 
rials were  commenced  to  be  furnished. 

Pac.  85.  Where  there  is  no  valid  contract 
between  the  owner  and  the  contractor,  the 
priority  of  the  liens  is  to   be   determined 


Parties  to  suit.    Post,  §  1195. 

Legislation  8  1186.     Enacted  March  11,  1873. 

Construction  of  section.  Under  this  sec- 
tion, the  cases  must  be  divided  into  two 
categories,  distinguished  by  the  existence 
or  the  non-existence  of  a  valid  contract: 
in  the  former  case,  the  priority  of  the  liens 
is  to  be  determined  by  the  date  of  the 
commencement  of  the  building;  in  the  lat- 
ter, by  the  time  the  work  was  done,  or 
the  materials  commenced  to  be  furnished. 
McClain  v.  Hutton,  131  Cal.  132;  61  Pac. 
273.  The  rights  of  mortgagees  and  en- 
cumbrancers, with  reference  to  those  to 
whom  the  provisions  of  the  code  concede 
a  lien,  are  fixed  and  determined  by  this 
section.  Williams  v.  Santa  Clara  Mining 
Ass'n,  66  Cal.  193;  5  Pac.  85. 

Application  of  cede  sections.  The  pro- 
visions of  this  section  and  that  preceding 
relate  to  liens  generally,  and  apply  to  all 
property  to  which  liens  can  attach.  Walsh 
v.  McMenomy,  74  Cal.  356;  16  Pac.  17. 

Priority  of  liens.  Liens  have  precedence 
in  the  order  of  their  record  or  notice,  in 
the  absence  of  any  statutory  provisions 
regulating  such  precedence.  Williams  v. 
Santa  Clara  Mining  Ass'n,  66  Cal.  193;  5 


"by  the  time  the  work  was  done,  or  the 
materials  commenced  to  be  furnished." 
Burnett  v.  Glas.  154  Cal.  249;  97  Pac.  423. 

Priority  between  mortgage  and  lien. 
The  provision  of  §  2898  of  the  Civil  Code, 
that  a  mortgage  given  for  the  price  of  real 
property,  at  the  time  of  its  conveyance, 
has  priority  over  all  other  liens  created 
against  the  purchaser,  subject  to  the  re- 
cording laws,  does  not  give  priority  to  a 
mortgage  over  a  lien  for  building  mate- 
rials furnished  to  the  vendee  of  the  land 
prior  to  the  conveyance.  Avery  v.  Clark, 
87  Cal.  619;  22  Am.  St.  Rep.  272;  25  Pac. 
919.  A  lien  for  materials  commenced  to 
be  furnished  before  the  execution  of  a 
mortgage  is  properly  preferred  to  and 
given  priority  over  such  mortgage.  Ger- 
mania  Building  etc.  Ass'n  v.  \Vagner,  61 
Cal.  349;  Burnett  v.  Glas,  154  Cal.  249; 
97  Pac.  423.  A  lien  for  work  bestowed 
and  materials  furnished  for  the  reconstruc- 
tion of  a  building,  where  the  work  was 
commenced  and  all  the  materials  furnished 
before  the  execution  or  record  of  a  deed 
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of  trust,  prevails  over  such  deed  of  trugt. 
Farnham  v.  California  Safe  Deposit  etc. 
Co.,  8  Cal.  App.  2G6;  96  Pac.  788.  The  lien 
of  a  mechanic  or  material-man  has  priority 
over  a  mortgage  executed  after  the  com- 
pletion of  the  building.  Pugh  v.  Moxley, 
164  Cal.  374;  128  Pac.  1037.  Where,  in- 
termediate the  execution  and  recording  of 
a  mortgage,  work  is  commenced  upon  the 
mortgaged  premises,  and  a  mechanic's  lien 
is  claimed  therefor,  the  lien  of  the  mort- 
gage is  superior  to  the  mechanic's  lien, 
unless  the  mechanic,  at  the  time  he  com- 
menced the  worlv,  had  no  notice  of  the  ex- 
istence of  the  mortgage.  Boot  v.  Bryant, 
57  Cal.  48.  A  recorded  mortgage  or  deed 
of  trust  takes  priority  over  a  lien  for 
materials  commenced  to  be  furnished  after 
such  mortgage  or  deed  of  trust  has  been 
recorded.  Valley  Lumber  Co.  v.  Wright,  2 
Cal.  App.  288;  84  Pac.  58.  A  new  or  sepa- 
rate notice  of  lien  is  not  required,  in  order 
to  bring  in,  as  defendant,  the  original 
owner,  who  has  a  mortgage  interest  in  the 
property,  for  the  purpose  of  having  prior- 
ity of  liens  determined.  Ah  Louis  v.  Har- 
wood.  140  Cal.  500;  74  Pac.  41. 

Agreement  subordinate  to  lien.  An 
agreement  with  a  lessee  or  conditional  pur- 
chaser, that  improvements  must  be  at  his 
cost,  and  that  the  lessor  or  seller  will  not 
be  liable  for  labor  or  materials,  will  not, 
alone,  satisfy  the  statute  or  protect  the 
land  from  liens.  Ah  Louis  v.  Harwood,  140 
Cal.  500;  74  Pac.  41. 

Lien  relates  to  what  time.  A  lien  for 
material  furnished  relates  to  the  time  such 
material  was  furnished,  and  is  not  defeated 
by  filing  a  declaration  of  homestead  on  the 
property  before  the  lien  is  filed.  Davies 
Henderson  Lumber  Co.  v.  Gottschalk,  81 
Cal.  641;  22  Pac.  860. 

Protection  against  liens.  The  owner  of 
land  cannot  protect  it  from  the  statutory 
liens,  unless  he  gives  the  statutory  notice, 
or  some  other  notice  equivalent  thereto. 
Ah  Louis  V.  Harwood,  140  Cal.  500;  74  Pac. 
41. 

Apportionment.  Equity  will  apportion 
liens  of  employees  according  to  equitable 
principles.  Macomber  v.  Bigelow,  126  Cal. 
9;  58  Pac.  312.  Where  some  mechanics' 
liens  are  superior  to  a  mortgage,  and  also 

§  1187.  Claim  of  lien  filed  in  recorder's  office.  Owner  may  file  record  of 
completion  with  recorder.  Every  original  contractor,  claiming  the  benefit 
of  thi.s  chapter,  within  sixty  days  after  the  completion  of  his  contract,  and 
every  person  save  the  original  contractor  claiming  the  benefit  of  this  chap- 
ter, within  thirty  days  after  he  has  ceased  to  labor  or  has  ceased  to  fnrnish 
materials,  or  both ;  or  at  his  option,  within  thirty  days  after  the  comple- 
tion of  the  original  contract,  if  any,  under  which  he  was  employed,  must 
file  for  record  with  the  county  recorder  of  the  county  or  city  and  county 
in  which  such  property  or  some  part  thereof  is  situated,  a  claim  of  lien 


to  other  liens,  and  the  rest  are  inferior  to 
the  mortgage,  the  decree  should  provide 
that  prior  claimants  be  paid  as  if  there 
were  no  mortgage,  and  that  the  residue 
be  applied,  first  to  the  mortgage,  and  then 
to  the  inferior  liens.  Burnett  v.  Glas,  154 
Cal.  249;  97  Pac.  423. 

Merger.  A  mechanic's  lien  is  not  merged 
or  destroyed  by  a  judgment  against  the 
party  personally  liable.  Gei  mania  Build- 
ing etc.  Ass'n  v.  Wagner,  61  Cal.  349. 

Effect  of  invalidity  of  building  contract. 
Where  the  original  building  contract  is 
void,  all  liens  attach  as  in  cases  of  direct 
contract  with  the  owner.  Davies  Hender- 
son Lumber  Co.  v.  Gottschalk,  81  Cal.  641; 
22  Pac.  860;  Smith  v.  Bradbury,  148  Cal. 
41;  113  Am.  St.  Rep.  189;  82  Pac.  367. 

Priority  as  between  mechanic's  lien  claimant 
and  assignee  of  amount  due  contractor.  See  note 
19   Ann.   Cas.   435. 

Priority  as  between  mechanic's  lien  claimant 
and  assignee  of  amount  due  contractor.  See  note 
Ann.   Cas.    191 3D,    514. 

Priority  of  statutory  preference  of  claim  for 
labor  over  pre-existing  mortgage.  See  note  2 
L.  R.  A.    (X.   S.)    615. 

Priority  of  claims  against  property  in  hands 
of  receiver  over  mechanics'  liens.  .See  note  2 
L.  R.  A.    (N.   S.)    1013. 

CODE  COMMISSIONERS'  NOTE.  Lien  com- 
mences and  attaches  to  the  property  when  the 
work  begins,  or  at  the  commencing  to  furnish 
materials.  McCrea  v.  Craig,  23  Cal.  523,  citing 
eases  of  Tuttle  v.  Montford,  7  Cal.  358;  Soule 
V.  Dawes,  7  Cal.  575;  Crowell  v.  Gilmore,  13 
Cal.  54.  It  was  held,  under  the  statute  of  1856, 
that  the  mechanic  making  the  first  contract,  or 
first  commencing  work  on  a  building,  has  no 
priority  over  other  mechanics  commencing  work 
afterwards.  All  the  claimants  stand  upon  an 
equal  footing,  and  the  proceeds  of  the  sale  of 
the  property  is  applied  to  the  claims  of  all,  with- 
out any  preference,  unless  a  mortgage  was  exe- 
cuted after  some  mechanics  began  work,  and 
before  others  began  work,  in  which  ease  the 
parties  commencing  work  before  the  execution  of 
the  mortgage  would  have  priority  over  the  mort- 
gagee, while  the  others  would  not.  See  Crowell 
V.  Gilmore,  18  Cal.  370.  M.  owned  a  quartz- 
mill,  and  mortgaged  it  to  A.  Subsequently,  M. 
bought  a  steam-engine,  and,  to  secure  the  pur- 
chase-money, gave  L.  a  chattel  mortgage  of  the 
same.  M.  then  placed  the  engine  in  the  mill, 
so  that  it  became  a  part  of  the  realty.  It  was 
held,  that  the  mortgage  of  L.  on  the  engine  had 
priority  over  A.'s  mortgage,  and  after  these  came 
next  in  order  the  mechanics'  liens  for  work  after- 
wards performed  on  mill  (see  facts  of  case). 
Tibbetts  v.  Moore,  23  Cal.  213.  As  to  conflict- 
ing rights  of  mortgagees,  material-men,  laborers, 
etc.,  the  rule  is,  that  he  has  the  better  right  who 
is  first  in  point  of  time.  Preston  v.  Sonora  Lodge, 
39  Cal.  116. 
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containing  a  statement  of  his  demand  after  deducting  all  just  credits  and 
offsets,  with  the  name  of  the  owner  or  reputed  owner,  if  known,  also  the 
name  of  the  person  by  whom  he  was  employed,  or  to  whom  he  furnished 
the  materials,  with  a  statement  of  the  price,  if  any,  agreed  upon  for  the 
same  and  when  payable,  and  of  the  work  agreed  to  be  done  and  when  the 
same  was  to  be  done,  if  agreed  upon,  and  also  a  description  of  the  prop- 
erty to  be  charged  with  the  lien,  sufficient  for  identification,  which  claim 
must  be  verified  by  the  oath  of  himself  or  of  some  other  person.  Any 
trivial  imperfection  in  the  said  work,  or  in  the  completion  of  any  contract 
by  any  lien  claimant,  or  in  the  construction  of  any  building,  improvement 
or  structure,  or  of  the  alteration,  addition  to,  or  repair  thereof,  shall  not 
be  deemed  such  a  lack  of  completion  as  to  prevent  the  filing  of  any  lien; 
and.  in  all  cases,  any  of  the  following  shall  be  deemed  equivalent  to  a  com- 
pletion for  all  the  purposes  of  this  chapter:  the  occupation  or  use  of 
a  building,  improvement,  or  structure,  by  the  owner,  or  his  representative ; 
or  the  acceptance  by  said  owner  or  said  agent,  of  said  building,  improve- 
ment, or  structure,  or  cessation  from  labor  for  thirty  days  upon  any  con- 
tract or  upon  any  building,  improvement  or  structure  or  the  alteration, 
addition  to,  or  repair  thereof;  the  filing  of  the  notice  hereinafter  provided 
for.  The  owner  may  within  ten  days  after  completion  of  any  contract,  or 
within  forty  days  after  cessation  from  labor  thereon,  file  for  record  in  the 
office  of  the  county  recorder  of  the  county  where  the  property  is  situated, 
a  notice  setting  forth  the  date  when  the  same  was  completed,  or  on  which 
cessation  from  labor  occurred,  together  with  his  name  and  the  nature  of 
his  title,  and  a  description  of  the  property  sufficient  for  identification, 
which  notice  shall  be  verified  by  himself  or  some  other  person  on  his  behalf. 
The  fee  for  recording  the  same  shall  be  one  dollar.  In  case  such  notice 
be  not  so  filed  then  the  said  owner  and  all  persons  deraigning  title  from  or 
claiming  any  interest  through  him  shall  be  estopped  in  any  proceedings 
for  the  foreclosure  of  any  lien  provided  for  in  this  chapter  from  maintain- 
ing any  defense  therein  based  on  the  ground  that  said  lien  was  not  filed 
within  the  time  provided  in  this  chapter;  provided,  that  all  claims  of  lien 
must  be  filed  within  ninety  days  after  the  completion  of  any  building,  im- 
provement or  structure,  or  the  alteration,  addition  or  repair  thereto. 

Verification  of  claim.    Ante,  §  446.  3.   Amended  by  Stats.   1887,  p.   154,    (1)   in- 

Berting,    in    first    part    of    section,    "addition    to" 

Legislation  §  1187.  1.  Enacted  March  11,  after  "alteration,"  and  (2)  adding,  at  end  of  sec- 
187;i,  and  then  read:  "Evi-ry  oriy;in;il  contractor,  tion,  "any  trivial  imperfection  iu  the  said  work, 
within  sixty  days  after  the  completion  of  his  or  in  the  construction  of  any  building,  improve- 
contract,  and  every  person,  save  the  original  con-  ment,  or  structure,  or  of  the'  alteration,  addition 
trader,  claiming  the  benefit  of  this  chapter,  must,  to,  or  repair  thereof,  shall  not  be  deemed  such  a 
within  thirty  days  after  the  completion  of  any  lack  of  completion  as  to  prevent  the  filing  of  any 
building,  improvement,  or  structure,  or  after  the  lien;  and  in  case  of  contracts,  the  occupation  or 
completion  of  the  alteration  or  repair  thereof,  or  use  of  the  building,  improvement,  or  structure  by 
the  performance  of  any  labor  in  a  mining  claim,  the  owner,  or  his  representative,  or  the  aceept- 
file  with  the  county  recorder  of  the  county  in  ance  by  said  owner  or  his  agent  of  said  building, 
which  such  property,  or  some  part  thereof,  is  improvement,  or  structure,  shall  be  deemed  con- 
situated,  a  claim  containing  a  statement  of  his  elusive  evidence  of  completion;  and  cessation 
demand,  after  deducting  all  just  credits  and  off-  from  labor  for  thirty  days  upon  any  un.lnished 
sets,  with  the  name  of  the  owner,  or  reputed  contract  or  upon  any  unfinished  building,  im- 
owner,  if  known,  and  also  the  name  of  the  per-  provement,  or  structure,  or  the  alteration,  addi- 
son  by  whom  he  was  employed,  or  to  whom  he  tion  to,  or  repair  thereof,  shall  be  deemed 
furnished  the  materials,  with  a  statement  of  the  equivalent  to  a  completion  thereof  for  all  the 
terms,   time  given   and  conditions   of  his  contract,  purposes  of  this   chapter." 

and  also  a  description  of  the  property  to  be  4.  Amended  by  Stats.  1897,  p.  202,  and  then 
charged  with  the  lien  sufficient  for  identification,  read:  "§1187.  The  owner  of  any  property  on 
which  claim  must  be  verified  by  the  oath  of  him-  which  labor  has  been  performed,  or  for  which 
self  or  of  some  other  person.  If  his  contract  or  materials  have  been  furnished  to  be  used  in  the 
any  part  thereof  is  in  writing,  a  copy  of  such  construction,  alteration,  addition  to,  or  repair, 
writing  must  be  filed  with  and  made  part  of  his  either  in  whole  or  in  part,  of  any  work  men- 
claim."  tioned  in  section  eleven  hundred  and  eighty-three 

2.   Amended    by  Code  Amdts.  1873-74,  p.  410,  of  this  code,  must,  within  tin  days  after  the  cora- 

(1)    in.^crting   "for   record"    after  "file,"    and    (2)  plelion   thereof,  or  within   forty  days  after  cessa- 

omitling  the  last  sentence.  tiou    iivm    labor    upon    any    unfinished    contract, 
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or  upon  any  unfinished  buildinp,  improvement,  or 
structure,  or  the  alteration,  addition  to,  or  the 
repair  thereof,  tile  for  record  in  tlie  office  of  the 
county  recorder  of  the  county,  or  city  and  county, 
in  which  such  property  or  some  part  thereof  is 
situated,  a  notice  setting  forth  the  date  when 
such  building,  improvement,  or  structure,  or  the 
alteration,  addition  to,  or  repair  thereof,  was 
actunllv  completed,  or  in  case  of  cessation  from 
labor  for  thirty  days,  the  date  on  which  such 
cessation  actually  occurred,  and  said  notice  shall 
also  contain  the  name  and  the  nature  of  the  title 
of  the  person  who  caused  the  said  building,  im- 
provement, or  structure  to  be  erected,  or  said 
alteraiioii,  addition  to,  or  repair  to  be  made,  and 
also  a  description  of  the  property  sufficient  for 
identification,  and  said  notice  must  be  verified 
by  said  owner  or  some  other  person  in  his  be- 
half. In  case  any  such  owner  neslect  to  file 
said  notice  as  herein  required,  within  the  time 
herein  required,  then  the  said  owner  and  all  per- 
sons deraigning  title  from  him,  and  all  persons 
claiminp  an  interest  in  said  property,  shall  be 
estopped,  in  any  proceedings  brought  to  foreclose 
any  mechanics'  lien  or  liens  provided  for  in  this 
chapter,  from  maintaining  a  defense  therein  based 
on  the  ground  that  said  lien  or  liens  have  not 
been  filed  within  the  time  provided  in  this  chap- 
ter. Said  notice,  when  so  filed  for  record,  must 
be  recorded  by  the  county  recorder  with  whom 
the  same  is  filed  for  record,  and  the  fee  for 
recording  the  same  shall  be  the  sum  of  one  dol- 
lar. Every  original  contractor,  at  any  time  after 
the  completion  of  his  contract,  and  until  the  ex- 
piration of  sixty  days  after  the  filing  of  said 
notice  of  completion  or  notice  of  cessation  of 
labor  by  the  owner,  and  every  person,  save  the 
original  contractor,  claiming  the  benefit  of  this 
chapter,  at  any  time  after  the  completion  of  any 
building,  improvement,  or  structure,  or  of  the 
alteration,  addition  to,  or  repair  thereof,  and 
until  the  expiration  of  thirty  days  after  the  fil- 
ing of  said  notice  of  completion  or  cessation,  by 
said  owner,  or  within  thirty  days  after  the  per- 
formance of  any  labor  in  a  mining  claim,  must 
file  for  record  with  the  county  recorder  of  the 
county,  or  city  and  county,  in  which  such  prop- 
erty or  some  part  thereof  is  situated,  a  claim 
containing  a  statement  of  his  demand,  after  de- 
ducting all  just  credits  and  offsets,  with  the 
liame  of  the  owner  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he 
was  employed,  or  to  whom  he  furnished  the  ma- 
terials, with  a  statement  of  the  terms,  time 
given,  and  conditions  of  his  contract,  and  alsj 
a  description  of  the  property  to  be  charged  with 
the  lien,  sufficient  for  identification,  which  claim 
must  be  verified  by  the  nath  of  himself  or  of  some 
other  person:  provided,  however,  that  in  any 
event  all  claims  of  lien  must  be  filed  within 
ninety  days  after  the  completion  of  said  build- 
ing, improvement,  or  structure,  or  the  alteration, 
addition  to,  or  repair  thereof.  Any  trivial  im- 
perfection in  the  said  work,  or  in  the  construc- 
tion of  any  building,  improvement,  or  structure, 
or  of  the  alteration,  addition  to.  or  repair  thereof. 
shall  not  be  deemed  such  a  lack  of  completion 
as  to  prevent  the  filing  of  any  lien :  and  in  all 
cases  the  occupation  or  use  of  a  building,  im- 
provement, or  structure,  by  the  owner,  or  his 
representative,  or  the  acceptance  by  said  owner 
or  his  agent  of  said  building,  improvement,  or 
structure,  and  cessation  from  labor  for  thirty 
days  upon  any  contract  or  upon  any  building, 
.  improvement,  or  structure,  or  the  alteration,  ad- 
dition to,  or  repair  thereof,  shall  be  deemed 
equivalent  to  a  completion  thereof  for  all  the 
purposes  of  this  chapter." 

5.  Amended  by  Stat.s.  1911,  p.  1316.  See 
ante.  Legislation  §  1183,  par.  9. 

Construction  of  code  sections.  The  con- 
tents of  the  notice  of  lien  to  be  recorded 
are  prescribed  by  this  section;  the  parties 
entitled  to  liens  are  defined  in  §  1183,  ante. 
Jewell  V.  McKay,  82  Cal.  144;  23  Pac.  139. 
All  claims  of  lien  for  any  and  every  im- 
provement for  v^'hich  a  lien  is  given,  in- 
cluding  those   under  §  1191,   post,    as   vvell 


as  those  under  §  1183,  ante,  must  be  filed 
within  ninety  days  after  the  completion 
of  the  improvement;  and  the  provisions  of 
this  section,  prescribing  the  form  of  the 
statement  of  liens,  and  requiring  that  such 
statement  be  filed,  apply  to  all  such  liens. 
Mever  v.  Citv  Street  Improvement  Co.,  164 
Caf.  645;  is'o  Pac.  215.  The  mechanic's 
lien  statute  is  remedial,  adopted  in  obedi- 
ence to  the  requirements  of  the  constitu- 
tion, and  is  to  be  liberally  construed,  in 
furtherance  of  the  purposes  for  which  it 
was  authorized.  Corbett  v.  Chambers,  109 
Cal.  178;  41  Pac.  873.  This  section  is  re- 
medial, and,  for  the  purpose  of  carrying 
into  effect  the  object  for  which  it  was  en- 
acted, is  to  receive  a  liberal  construction, 
and  notices  which,  under  its  provisions, 
are  to  be  given  have  regard  to  substance, 
rather  than  to  form.  McGinty  v.  Morgan, 
122  Cal.  103;  54  Pac.  392;  Macomber  v. 
Bigelow,  126  Cal.  9;  58  Pac.  312.  The 
words  of  this  section,  "occupy  or  use,"  or 
"accept,"  have  reference  not  only  to  the 
occupation,  use,  or  acceptance  of  a  dwell- 
ing or  other  house,  but  to  any  kind  of 
structure,  building,  or  improvement,  in 
which  the  materials  of  a  lien  claimant 
have  been  used.  Giant  Powder  Co.  v.  San 
Diego  Flume  Co.,  88  Cal.  20;  25  Pac.  976. 
The  amendment  of  1887  to  this  section 
did  not  have  a  retroactive  effect  (Kerck- 
hoff-Cuzner  Lumber  Co.  v.  Olm&tead,  85 
Cal.  80;  24  Pac.  648);  and  the  amendment 
of  1897  is  considered  and  analyzed  in  Rob- 
ison  v.  Mitchel,  159  Cal.  581;  114  Pac.  984. 
Under  this  section  prior  to  the  revision  of 
the  mechanics'  lien  law  in  1911,  notice  of 
the  completion  of  work  was  required  in 
every  case  in  which  a  lien  could  be  filed 
under  §  1183,  ante,  but  notice  of  comple- 
tion was  not  required  in  the  case  of  street 
improvements  under  §  1911,  post.  Meyer  v. 
Citv  Street  Improvement  Co.,  164  Cal.  645; 
ISO^Pac.  215. 

Purpose  of  section.  The  provision  of 
this  section,  that,  in  case  of  contracts,  the 
occupation  or  use  of  the  building,  etc.,  or 
the  acceptance  thereof,  shall  be  deemed 
conclusive  evidence  of  completion,  was  en- 
acted in  the  interest  and  for  the  better 
protection  of  lien  claimants.  Giant  Powder 
Co.  V.  San  Diego  Flume  Co.,  88  Cal.  20;  25 
Pac.  976. 

No  privity  between  parties.  No  privity 
of  contract  exists  between  the  owner  of 
a  building  and  the  subcontractor,  but  the 
subcontractor's  rights  aro  based  simply  and 
solely  upon  his  contract  with  the  con- 
tractor; the  contractor,  and  not  the  owner 
of  the  building,  is  the  subcontractor's 
debtor,  and  the  subcontractor  has  no  right 
to  claim  that  the  building  is  completed 
until  the  contractor  under  whom  he  claims 
has  such  right.  Roylance  v.  San  Luis  Hotel 
Co.,  74  Cal.  273;  20  Pac.  573.  The  purpose 
of    the   legislature   is,   that    the   rights   of 
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subcontractors  and  material-men  shall  be 
ascertained  by  reference  to  the  liens  as 
filed,  or  shall  rest  upon  proof  of  contracts 
between  them  and  the  original  contractor, 
Buch  as  accord  with  the  terms  and  condi- 
tions set  forth  in  the  claims  of  lien;  the 
statute  does  not  attempt  to  create  a  privity 
between  the  subcontractors  or  material- 
men and  the  owner,  by  which  the  latter 
shall  become  personally  indebted  to  the 
former:  it  is  the  liens  that  are  to  be  mar- 
shaled, and  their  relative  rank  declared. 
Goss  V.  Strelitz,  54  Cal.  640. 

Nature  of  claim  of  lien.  A  claim  of  lien 
is  not  an  instrument  in  the  nature  of  a 
written  contract,  to  be  reformed  by  a  court 
of  equity  in  appropriate  cases:  it  is  a  pre- 
requisite to  the  maintenance  of  a  proceed- 
ing which  gives  a  plaintiff  an  extraordi- 
nary remedy,  to  secure  the  benefit  of  which 
he  must  comply  with  the  terms  of  the  stat- 
ute.  Goss  V.  Strelitz,  54  Cal.  640. 

Assignment  of  claim.  The  mere  right  of 
a  laborer  or  material-man  to  assert  and 
create  a  lien  is  a  personal  right:  it  cannot 
be  assigned.  Mills  v.  La  Verne  Land  Co., 
97  Cal.  254;  33  Am.  St.  Rep.  168;  32  Pac. 
169;  and  see  Patent  Brick  Co.  v.  Moore, 
75  Cal.  205;  16  Pac.  890.  Where  a  me- 
chanic's lien  claim  is  assigned  prior  to  its 
recordation,  the  claimant  may  delegate  to 
the  assignee,  as  his  agent,  power  to  file 
the  claim  with  the  county  recorder;  but 
the  assignment  does  not  take  effect  until 
after  recordation.  McClung  v.  Paradise 
Gold  Mining  Co.,  164  Cal.  517;  129  Pac. 
774. 

Partnership  may  claim  lien.  A  partner- 
ship may  assert  a  claim  of  lien  on  a  build- 
ing, for  materials  furnished  by  it.  Bur- 
nett V.  Glas,  154  Cal.  249;  97  Pac.  423. 

Claim  recorded  where.  The  statute  does 
not  require  a  claim  of  lien  to  be  recorded 
in  each  county  in  which  a  railroad  is  sit- 
uated: where  the  railroad  lies  in  two  coun- 
ties, the  claim  may  be  recorded  in  either. 
Bringham  v.  Knox,  127  Cal.  40;  59  Pac. 
198. 

Claim  must  be  filed.  No  lien  is  acquired 
by  the  mere  completion  of  a  building:  such 
completion  must  be  followed  by  the  filing 
of  a  claim  of  lien;  and  until  this  is  done, 
no  lien  is  acquired  either  upon  the  build- 
ing or  the  land.  Kern  v.  San  Francisco 
Co.,  19  Cal.  App.  157;  124  Pac.  862.  Where 
the  notice  of  claim  of  a  mechanic's  lien  is 
not  recorded,  it  is  not  enforceable.  People 
V.  Moxley,  17  Cal.  App.  466;  120  Pac.  43. 

Time  of  filing  claim.  The  time  for  fil- 
ing liens  begins  to  date  from  the  actual 
or  constructive  com})letion  of  the  work. 
Farnham  v.  California  Safe  Deposit  etc. 
Co.,  8  Cal.  App.  266;  96  Pac.  788.  Where 
the  owner  decides  to  stop  the  work  of  con- 
struction, after  four  stories  out  of  six  have 
been  completed,  accepts  the  building  as  a 
completed    structure,    and    files    notice    of 


completion,  the  time  for  the  filing  of  liens 
commences  to  run,  and  a  lien  filed  too  late 
thereafter  cannot  be  enforced.  California 
Portland  Cement  Co.  v.  Wentworth  Hotel 
Co.,  16  Cal.  App.  701;  118  Pac.  103.  The 
contractor,  at  any  time  after  the  comple- 
tion of  his  contract,  and  until  the  expira- 
tion of  sixty  days,  may  file  his  notice  of 
lien.  Knowies  v.  Baldwin,  125  Cal.  224; 
57  Pac.  988.  Where  the  contract  is  wholly 
void,  and  therefore  there  is  neither  a  con- 
tract nor  an  original  contractor,  every  per- 
son claiming  a  lien  must  file  his  claim 
within  thirty  days  after  the  completion 
of  the  building,  as  he  is  required  to  do 
whenever  he  makes  a  direct  contract  with 
the  owner  in  person.  Sparks  v.  Butte 
County  Gravel  Mining  Co.,  55  Cal.  389; 
Schwartz  v.  Knight,  74  Cal.  432;  16  Pac. 
235;  Willamette  Steam  Mills  etc.  Co.  v. 
Los  Angeles  College  Co.,  94  Cal.  229;  29 
Pac.  629.  Where  the  original  contractor 
abandons  the  work  under  a  void  contract, 
and  the  owner  finishes  the  building,  claim- 
ants of  liens  are  not  required  to  file  their 
claims  within  thirty  days  after  cessation 
of  labor  by  the  contractor,  but  may  file 
them  within  thirty  days  after  the  comple- 
tion of  the  building.  Pierce  v.  Birkholm, 
115  Cal.  657;  47  Pac.  681.  Where  a  build- 
ing is  constructed  by  the  owner,  under  dis- 
tinct contracts  for  the  different  depart- 
ments of  work  involved  therein,  each  per- 
son contracting,  being  an  original  con- 
tractor, can  file  his  claim  of  lien  within 
sixty  days  after  the  completion  of  his  con- 
tract, irrespective  of  the  time  when  the 
building  is  completed.  Pacific  Mutual  Life 
Ins.  Co.  V.  Fisher,  106  Cal.  224;  39  Pac. 
758.  A  lien  claim  filed  within  thirty  days 
after  the  owner  had  released  the  con- 
tractor, and  after  their  connections  were 
completed  and  ended,  and  the  owner  had 
accepted  the  work  done,  and  used  and 
occupied  it  so  far  as  it  was  capable  of 
being  so  used  and  occupied,  is  sufficient, 
under  this  section.  Giant  Powder  Co.  v.  San 
Diego  Flume  Co.,  88  Cal.  20;  25  Pac.  976. 
Material-men  furnishing  materials  for  the 
construction  of  a  building,  under  a  con- 
tract with  the  owner,  and  persons  di- 
rectly employed  by  the  owner  to  work  on 
the  building,  are  not  original  contractors, 
within  the  meaning  of  this  section,  and 
must  file  their  claims  within  thirty  days 
after  the  completion  of  the  building. 
Sparks  v.  Butte  County  Gravel  Mining 
Co.,  55  Cal.  389;  Schwartz  v.  Knight,  74 
Cal.  432;  16  Pac.  235;  Pacific  Mutual  Life 
Ins.  Co.  V.  Fisher,  106  Cal.  224;  39  Pac. 
758.  The  provision  of  this  section,  that 
notice  of  claims  by  persons  other  than  an 
original  contractor  must  be  filed  withiu 
thirty  days  after  completion,  does  not  refer 
to  the  operation  of  a  mine,  which  may  be 
continuous  in  its  nature,  as  the  thing  to 
be  completed;   hence,  a  material-man  does 
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not  lose  his  liuht  to  a  lien  by  a  failure 
to  file  his  claim  within  thirty  days  after 
the  materials  are  furuished:  it  is  only 
necessary  that  the  claim  shall  be  filed 
within  a  reasonable  time.  California  Pow- 
der Works  V.  Blue  Tent  Consolidated  etc 
Gold  Mines,  3  Cal.  Unrep.  145;  22  Pac.  391. 
A  laborer  upon  a  mining  claim  must  file 
his  lien  within  thirty  days  after  the  per- 
formance of  his  work,  without  regard  to 
the  filing,  by  the  owner,  of  any  notice  of 
completion.  Eobison  v.  Mitehel,  159  Cal. 
581;  114  Pac.  984.  The  giving  of  credit 
for  a  longer  period  than  that  prescribed 
by  the  statute  does  not  affect  the  time 
within  which  the  notice  of  lien  must  be 
filed.  Knowles  v.  Baldwin,  125  Cal.  224; 
57  Pac,  988.  Where  there  is  a  cessation 
from  labor  upon  an  unfinished  structure 
for  a  period  of  thirty  days,  and  notice  of 
cessation  is  filed  within  ten  days  there- 
after, a  claim  of  lien,  not  filed  within 
thirty  days  after  the  filing  of  such  notice 
of  cessation,  is  too  late.  Eobison  v.  Mit- 
ehel, 159  Cal.  581;  114  Pac.  984.  The 
cessation  of  work  upon  the  building  for 
thirty  days  before  lien  claims  are  filed  is 
a  suflScient  completion  to  entitle  subcon- 
tractors and  material-men  to  file  claims  of 
lien.  Reed  v.  Norton,  90  Cal.  590;  26  Pac. 
767;  and  see  Kerckhoff-Cuzner  Lumber  Co. 
V.  Olmstead,  85  Cal.  80;  24  Pac.  648.  A 
claim  of  lien  must  be  filed  not  more  than 
ninety  days  after  the  completion  of  the 
building.  Hickman  v.  Freiermuth,  21  Cal. 
App.  629;  132  Pac.  772. 

Premature  filing  of  claim.  The  right  to 
file  a  mechanic's  lieu  does  not  accrue  until 
actual  completion  of  the  structure,  or  a 
deemed  completion  thereof.  Baker  v.  Lake 
Land  Canal  etc.  Co.,  7  Cal.  App.  482;  94 
Pac.  773.  The  claim  must  be  filed  after 
the  completion  of  the  contract  or  building. 
French  v.  Powell,  135  Cal.  636;  68  Pac.  92. 
The  completion  of  the  building  is  essential 
to  the  validity  of  liens;  and  it  must  appear 
that  the  building  was  completed  when  the 
claims  were  filed.  Johnson  v.  La  Grave, 
102  Cal.  324;  36  Pac.  651;  Marchant  v. 
Haves,  120  Cal.  137;  52  Pac.  154;  .lones  v. 
Kruse,  138  Cal.  613;  72  Pac.  146.  The  fil- 
ing of  a  claim  before  the  completion  of 
the  building  is  premature,  and  confers  no 
right  of  recovery.  Rovlance  v.  San  Luis 
Hotel  Co.,  74  Cal.  273;  20  Pac.  573;  Wil- 
lamette Steam  Mills  etc.  Co.  v.  Los  An- 
geles College  Co.,  94  Cal.  229;  29  Pac.  629; 
Perry  v.  Brainard,  2  Cal.  Unrep.  591;  8 
Pac.  882.  The  filing  of  claims  of  lien  be- 
fore the  expiration  of  thirty  days  from 
the  cessation  from  labor  is  premature: 
such  liens  cannot  be  enforced.  Baker  v. 
Lake  Land  Canal  etc.  Co.,  7  Cal.  App.  482; 
94  Pac.  773.  A  finding  that  the  owner 
accepted  the  building  as  finished,  cannot 
be  construed  as  a  finding  that  such  build- 
ing was  in  fact  finished   or  completed  as 


required  by  the  act,  in  order  to  permit  the 
filing  of  liens,  and  as  the  starting-point 
of  the  time  within  which  liens  may  b© 
filed.  Jones  v.  Kruse,  138  Cal.  613;  72  Pac. 
146;  and  see  Willamette  Steam  Mills  etc. 
Co.  v.  Krcmer,  94  Cal.  205;  29  Pac.  633. 

Contents  ?.nd  sufficiency  of  claim.  While 
the  courts  always  require  a  substantial 
compliance  with  the  statute  in  regard  to 
the  statement  in  the  notice  of  lien  and 
the  proceedings  thereunder,  yet  they  will 
not  give  the  statute  such  a  narrow  or  tech- 
nical construction  as  to  fritter  away,  im- 
pede, and  destroy  the  right  of  the  lien 
claimant.  Castagnetto  v.  Coppertown  Min- 
ing etc.  Co.,  146  Cal.  329;  80  Pac.  74.  One 
who  claims  a  mechanic's  lien  must  show  a 
substantial  compliance  with  the  statute, 
whether  he  deals  with  the  owner  or  with 
the  contractor.  California  Portland  Ce- 
ment Co.  V.  Wentworth  Hotel  Co.,  16  Cal. 
App.  701;  118  Pac.  103.  A  claim  of  lien 
is  sufficient  if  it  substantially  complies 
with  the  statute.  Euss  Lumber  etc.  Co. 
V.  Garrettson,  87  Cal.  589;  25  Pac.  747. 
Where  a  claim  of  lien  substantially  states 
w^hat  is  required  by  statute,  it  is  suffi- 
cient, irrespective  of  its  name.  Madary  v. 
Smartt,  1  Cal.  App.  498;  82  Pac.  561; 
Union  Lumber  Co.  v.  Simon,  150  Cal.  751; 
89  Pac.  1077,  A  notice  of  lien  is  suffi- 
cient if  it  is  not  misleading  to  the  injury 
of  the  owner.  Barrett-Hicks  Co.  v.  Glas, 
14  Cal.  App.  289;  111  Pac.  760.  A  claim  of 
lien  for  materials  furnished  must  state 
the  facts  required  by  the  statute;  but 
it  need  not  state  that  which  is  properly 
matter  of  pleading  or  proof.  Davies  Hen- 
derson Lumber  Co.  v.  Gottschalk,  81  Cal. 
641;  22  Pac.  860.  Where  the  precise  words 
of  the  statute  have  not  been  used  by  a 
lien  claimant,  but  substantially  equivalent 
expressions  have  been  resorted  to,  tliis  is 
sufficient.  Ascha  v.  Fitch,  5  Cal.  Unrep. 
481;  46  Pac.  298.  A  notice  of  lien  for 
labor  is  sufficient  if  it  substantially  states 
the  facts  required  by  the  statute:  mere 
technical  objections  as  to  its-form  will  not 
be  regarded.  Castagnetto  v.  Coppertown 
Mining  etc.  Co.,  146  Cal.  329;  SO  Pac.  74. 
The  statement  in  the  notice  of  lien  must 
be  true  in  all  essential  particulars,  and 
must  be  verified  by  the  lienor  (Wagner 
v.  Hansen,  103  Cal.  104;  37  Pac.  195;  see 
Frazer  v.  Barlow,  63  Cal.  71;  Malone  v. 
Big  Flat  Gravel  Mining  Co.,  76  Cal.  578; 
18  Pac.  772;  Eaton  v.  Malatesta,  92  Cal. 
75;  28  Pac.  54);  and  unless  the  facts  are 
correctly  set  out  in  the  statement,  no  lien 
can  be  enforced.  Santa  Monica  Lumber 
etc.  Co.  v.  Hege,  119  Cal.  376;  51  Pac.  555. 
Matters  implied  by  law  are  not  required 
to  be  stated  in  the  notice  of  lien.  Jewell 
V.  McKay,  82  Cal.  144;  23  Pac.  139. 

Mistake  in  claim.  A  mistake  due  to 
mere  inadvertence  does  not  invalidate  a 
claim    of    lien.     Stockton    Lumber    Co.    v. 
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Schuler,  155  Cal.  411;  101  Pac.  307.  A 
claim  of  too  much  in  tlie  notice  does  not 
invalidate  it.  Lucas  v.  Gobbi,  10  Cal.  App. 
64S;  103  Pac.  157. 

Statement  of  demand.  The  notice  of 
lieu  need  not  give  an  itemized  account: 
nothing  more  is  required  than  a  statement 
of  the  demand,  showing  its  nature  and 
character,  and  the  amount  due  thereon. 
Jewell  V.  McKay,  82  Cal.  144;  23  Pac.  139; 
and  see  Brennan  v.  Swasey,  16  Cal.  140; 
76  Am.  Dec.  507. 

It  is  not  necessary  to  the  validity  of  a 
claim  of  lien,  that  it  set  forth  that  the 
demand  is  based  upon  more  than  one  con- 
tract, and  then  segregate  and  separately 
state  the  amount  of  each.  Acme  Lumber 
Co.  V.  Wessling,  19  Cal.  App.  406;  126  Pac. 
167. 

Statement  of  name  of  owner.  This  sec- 
tion requires  the  lien  claimant  to  state  the 
name  of  the  owner  or  reputed  owner,  if 
known,  of  the  property  to  be  charged  with 
the  lien;  but  if  the  name  is  not  known, 
the  claim  filed  is  sufficient  if  it  is  silent 
on  the  subject.  West  Coast  Lumber  Co. 
V.  Newkirk,  80  Cal.  275;  22  Pac.  231;  Cor- 
bett  V.  Chambers,  109  Cal.  178;  41  Pac. 
873;  McClain  v.  Hutton,  131  Cal.  132;  61 
Pac.  273.  Hence,  a  mistake  in  the  name 
of  the  owner,  or  reputed  owner,  does  not 
invalidate  a  lien.  Lucas  v.  Gobbi,  10  Cal. 
App.  648;  103  Pac.  157.  A  statement  in 
a  claim  of  lien,  to  the  effect  that  one  of 
the  defendants,  naming  him,  "was,  and 
still  is,  the  reputed  owner"  of  the  land 
on  which  the  house  was  moved,  and  that 
the  defendants,  naming  them,  are  the  "re- 
puted owners"  of  the  house,  sufficiently 
shows  the  name  of  the  owner  or  reputed 
owner  of  the  property.  Palmer  v.  Lavigne, 
104  Cal.  30;  37  Pac.  775.  A  lien-holder, 
who,  in  good  faith,  files  a  lien  and  gives 
the  name  of  the  reputed  owner,  does  not 
lose  his  lien  if  he  afterwards  ascertains 
that  some  other  person  is  the  owner.  Santa 
Cruz  Rock  Pavement  Co.  v.  Lyons,  133  Cal. 
114;  65  Pac.  329;  Ah  Louis  v.  Harwood, 
140  Cal.  500;  74  Pac.  41.  The  name  of  the 
owner  or  reputed  owner  of  the  premises 
may  be  stated  in  the  alternative,  in  the 
notice  of  the  claim  of  lien,  without  im- 
pairing its  sufficiency,  under  this  section. 
Corbett  v.  Chambers,  109  Cal.  178;  41  Pac. 
873.  The  same  person  may  be  both  the 
owner  and  the  reputed  owner,  and  a  state- 
ment that  a  given  name  is  the  name  of 
the  owner  is  none  the  less  positive  because 
it  is  declared  to  be  the  name  of  the  re- 
puted owner.  Arata  v.  Tellurium  Gold  etc. 
Mining  Co.,  65  Cal.  340;  4  Pac.  195.  An 
omission  to  state,  in  the  claim  of  lien,  the 
name  of  the  owner  or  reputed  owner  is 
fatal.  Hooper  v.  Flood,  54  Cal.  218.  The 
name  of  the  owner  who  originally  entered 
into  the  contract  under  which  the  work 
was  done,  is  not  required  to  be  stated  in 


the  notice  of  lien.  Corbett  v.  Chambers, 
109  Cal.  178;  41  Pac.  873.  The  fact  that 
a  notice  of  lien  does  not  state  at  what 
time  during  the  course  of  the  lien  claim- 
ant's employment  title  passed  from  one 
owner  to  another,  does  not  affect  the  valid- 
ity of  the  notice:  the  notice  is  sufficient 
if  only  the  name  of  the  person  is  given 
who  was  the  owner  when  the  lien  was 
filed.  Ah  Louis  v.  Harwood,  140  Cal.  500; 
74  Pac.  41. 

Statement  of  name  of  person  to  v/hom 
materials  furnished.  The  notice  of  a  me- 
chanic's lien  does  not  comply  with  the 
statute,  and  the  lien  is  lost,  where  the 
name  of  the  person  to  whom  the  materials 
were  furnished  is  not  truly  stated.  Hogan 
V.  Bigler,  8  Cal.  App.  71;  96  Pac.  97. 
Where  a  claim,  filed  by  a  material-man, 
gives  the  names  of  several  persons  to 
whom  different  portions  of  the  material 
were  furnished  at  different  times,  without 
any  designation  as  to  what  portion  was 
furnished  to  each  severally,  there  is  not 
a  sufficient  compliance  with  this  section. 
Gordon  Hardware  Co.  v.  San  Francisco  etc. 
R.  R.  Co.,  3  Cal.  Unrep.  140;  22  Pac.  406. 

Statement  of  terms,  etc.,  of  contract. 
The  requirement  of  this  section  prior  to 
the  amendment  of  1911,  that  the  notice  of 
lien  should  state  the  terms,  time  given, 
and  the  conditions  of  the  contract,  meant 
the  terms,  time,  and  conditions  expressly 
agreed  upon;  and  if  none  such  were  agreed 
upon,  the  notice  did  not  need  to  state  any. 
Reed  v.  Norton,  90  Cal.  590;  26  Pac.  767. 
A  substantial  compliance  with  the  statute 
as  to  a  statement  of  the  terms,  time  given, 
and  conditions  of  the  contract,  was  all  that 
was  required.  Newell  v.  Brill,  2  Cal.  App. 
61;  83  Pac.  76.  The  "conditions"  of  the 
contract  meant  those  provisions  that  enter 
into  and  form  part  of  the  contract,  and 
make  it  a  binding  contract.  Acme  Lum- 
ber Co.  V.  Wessling,  19  Cal.  App.  406;  126 
Pac.  167.  A  statement  in  the  notice  of 
lien,  that  the  labor  was  performed  by 
the  day,  at  an  agreed  price  per  day,  be- 
tween specified  dates,  and  that  the  amount 
thereof  was  justly  due  and  owing,  suffi- 
ciently showed  the  terms,  time,  place,  and 
conditions  of  the  contract,  and  substan- 
tially complied  with  the  statute.  Castae;- 
netto  V.  Coppcrtown  Mining  etc.  Co.,  146 
Cal.  329;  SO  Pac.  74.  A  claim  of  lien  for 
labor  performed  on  a  mining  claim,  which 
stated  the  kind  and  number  of  days  of 
labor,  with  the  dates  between  which  it 
was  performed,  the  price  agreed  to  be 
paid  therefor  per  day,  and  the  aggregate 
amount  due,  and  that  "the  terms  of  pay- 
ment for  said  labor  were  cash,  as  soon  as 
said  labor  was  performed,"  sufficiently 
showed  the  terms,  time  gi^■en,  and  condi- 
tions of  the  contract.  Tredinnick  v.  Red 
Cloud  Consol.  Mining  Co.,  72  Cal.  78;  13 
Pac.  152;  and  see  Blackman  v.  Marsicano, 
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01  Cal.  638;  Hills  v.  Ohlig,  63  Cal.  104. 
The  words  "time  given"  meant,  not  the 
date  nor  the  time  when  the  contract  was 
made,  but  the  time  of  payment  for  the 
work  and  labor  performed  and  materials 
furnished  as  agreed  on  and  expressed  in 
the  contract.  Hills  v.  Ohlig,  63  Cal.  104; 
California  Powder  Works  v.  Blue  Tent 
Consol.  Gold  Mines,  3  Cal.  Unrep.  145;  22 
Pac.  391.  Where  no  distinct  time  was 
agreed  on,  but  the  time  of  payment  was 
left  to  the  rule  fixed  by  the  law  on  such 
a  state  of  facts,  in  contemplation  of  law 
no  time  is  given,  and  the  requirement  that 
the  claim  should  state  the  "time  given" 
did  not  apply.  Hills  v.  Ohlig,  63  Cal.  104. 
The  word  "cash,"  used  in  the  statement, 
did  not  suflSciently  show  the  terms  and 
conditions  of  the  contract.  Hooper  v. 
Flood,  54  Cal.  218.  A  claim  of  lien  which 
does  not  set  forth  that  the  contract  price 
was  to  be  paid  in  installments  as  the  work 
progressed,  but  which  states  the  correct 
amount  of  the  contract  price,  and  the 
amount  paid  thereon,  substantially  com- 
plies with  this  section,  and  entitles  the 
claimant  to  enforce  the  lien  for  the  unpaid 
part.  McGinty  v.  Morgan,  122  Cal.  103;  54 
Pac.  392.  The  statements  in  the  notice  of 
lien  are  not  required  to  be  made  with 
greater  fullness  or  formality  than  is  neces- 
sary in  a  pleading;  hence,  in  case  of  a  con- 
tract which  went  into  details  of  amount, 
etc.,  a  general  statement  thereof  is  suffi- 
cient in  the  notice  of  lien.  Jewell  v.  Mc- 
Kay, 82  Cal.  144;  23  Pac.  139.  The  fact 
that  the  contract  is  verbal,  and  not  re- 
corded, does  not  relieve  the  lien  claimant 
from  compliance  with  the  provision  of  this 
section.  Madera  Flume  etc.  Co.  v.  Kendall, 
120  Cal.  182;  65  Am.  St.  Eep.  177;  52  Pac. 
304. 

Statement  of  time  of  payment.  A  mis- 
statement as  to  the  time  of  payment,  in 
a  notice  of  lien,  fails  to  comply  with  the 
statute,  and  vitiates  the  lien.  California 
Portland  Cement  Co.  v.  Wentworth  Hotel 
Co.,  l(i  Cal.  App.  092;  118  Pac.  103. 

Statement  of  work  done.  A  workman 
can  claim  a  lien  for  labor  bestowed  on  a 
building,  without  setting  forth  in  his  claim 
any  work  previously  "bestowed  on  another 
building  belonging  to  the  same  owner,  on 
the  same  grounds,  and  fully  paid  for.  Cali- 
fornia Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  692;  118  Pac.  103. 
Under  this  section  prior  to  the  amendment 
of  1911,  it  was  not  necessary  to  state  in 
a  claim  of  lien  for  labor  done  on  mining 
property  the  particular  character  of  the 
labor  done,  but  it  was  necessary  to  show 
that  it  was  development-work,  or  mining 
by  the  subtractive  process.  McClung  v. 
Paradise  Gold  Mining  Co.,  164  Cal.  517; 
129  Pac.  774. 

Statement  of  materials  furnished.  A  de- 
scription of  materials  furnished,  that  they 


consisted  of  nails,  spikes,  iron,  steel,  picks, 
shovels,  and  other  like  material,  is  too  in- 
definite, and  hence  insufficient  to  sustain 
a  lien.  Gordon  Hardware  Co.  v.  San  Fran- 
cisco etc.  R.  R.  Co.,  3  Cal.  Unrep.  140;  22 
Pac.  406. 

Description  of  property.  A  notice  of 
lien  is  insufficient,  unless  it  contains  a  de- 
scription of  the  property  sought  to  be 
charged  with  the  lien,  sufficient  to  identify 
it.  Nofziger  Lumber  Co.  v.  Waters,  10  Cal. 
App.  89;  101  Pac.  38.  The  description  of 
the  property  sought  to  be  charged  is  suffi- 
cient if  the  property  can,  by  means  of 
such  description,  be  identified.  Union  Lum- 
ber Co.  V.  Simon,  150  Cal.  751;  89  Pac. 
1077.  One  of  the  most  important  require- 
ments of  the  statute  governing  creation  of 
liens  is,  that  the  notice  shall  contain  a 
description  of  the  property  to  be  charged, 
sufficient  for  identification;  and  if  there  is 
a  mistake  as  to  some  incident  of  the  de- 
scription, the  mistaken  circumstance,  like 
a  false  call  in  a  deed,  will  be  rejected. 
Fernandez  v.  Burleson,  110  Cal.  164;  52 
Am.  St.  Rep.  75;  42  Pac.  566.  The  de- 
scription in  a  claim  of  lien  is  not  required 
to  be  either  full  or  precise:  there  is  great 
reluctance  to  set  aside  a  mechanic's  claim, 
merely  for  loose  description,  as  it  is 
generally  contemplated  that  the  claim- 
ants shall  prepare  their  own  papers.  Wil- 
lamette Steam  Mills  Co.  v.  Kremer,  94 
Cal.  205;  29  Pac.  633.  A  description  of 
a  mine  by  name,  in  a  claim  of  lien,  is 
sufficient  to  identify  the  property  to  be 
charged  with  the  lien,  where  the  mine 
is  well  known  by  such  name.  Tredinnick 
v.  Red  Cloud  Consol.  Mining  Co.,  72  Cal. 
78;  13  Pac.  152.  A  mining  claim  may 
stand  in  place  of  the  structure,  as  the 
property  to  be  charged  with  a  lien,  under 
this  section,  and  may  be  described  as  such 
in  the  notice  and  claim  of  lien.  Williams 
V.  Mountaineer  Gold  Mining  Co.,  102  Cal. 
134;  34  Pac.  702.  As  a  general  rule,  the 
sufficiency  of  the  description  in  a  claim 
of  lien  is  a  question  of  fact  to  be  deter- 
mined by  the  trial  court.  Willamette 
Steam  Mills  Co.  v.  Kremer,  94  Cal.  205; 
29  Pac.  633;  Union  Lumber  Co.  v.  Simon, 
150  Cal.  751;  89  Pac.  1077. 

Dates  in  claim.  This  section,  prior  to 
the  amendment  of  1911,  did  not  require 
that  the  notice  of  lien  should  state  the 
date  of  the  completion  of  the  work  or 
structure,  nor  even  that  the  filing  of  the 
notice  was  within  thirty  days  after  the 
completion  of  the  work.  Slight  v.  Patton, 
96  Cal.  3S4;  31  Pac.  248;  and  see  Harmon 
v.  Ashmead,  68  Cal.  321;  9  Pac.  183;  .Jewell 
V.  McKay,  82  Cal.  144;  23  Pac.  139.  An 
error  in  the  date,  in  a  notice  of  lien,  is 
immaterial,  where  it  does  not  affect  the 
substantial  rights  of  the  parties.  Boscow 
V.  Patton,  136  Cal.  90;  68  Pac.  490. 
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Verification  of  claim.  The  verification 
of  a  notice  of  lien  is  required  as  evidence 
of  good  faith.  Nofziger  Lumber  Co.  v. 
Solomon,  13  Cal.  App.  621;  110  Pac.  474. 
A  claim  of  lien  may  be  verified  by  the 
attorney  of  the  claimant,  where  he  states 
that,  as  such  attorney,  he  has  knowledge 
of  the  facts,  and  that  he  makes  the  affi- 
davit on  account  of  the  absence  of  the 
claimant  from  the  state.  Jones  v.  Kruse, 
138  Cal.  613;  72  Pac.  146.  The  signature 
and  certificate  of  the  magistrate  fixes  the 
taatter  of  the  verification  as  to  the  per- 
son sworn;  and  a  verification  is  sufficient, 
where  it  is  signed  by  the  affiant  and  the 
magistrate,  even  though  the  name  of  the 
affiant  is  not  inserted  in  the  blank  at  the 
beginning  of  the  verification.  San  Diego 
Lumber  Co.  v.  Wooldredge,  90  Cal.  574;  27 
Pac.  431.  This  section  does  not  require 
that  the  verification  shall  be,  in  form,  like 
that  attached  to  a  pleading;  hence,  an  affi- 
davit attached  to  a  claim,  that  the  same 
"is  true,"  is  sufficient,  and  the  omission  to 
state  "of  his  own  knowledge,"  is  not  a  de- 
fect. Arata  v.  Tellurium  Gold  etc.  Mining 
Co.,  65  Cal.  340;  4  Pac.  195.  It  is  no  ob- 
jection to  a  claim  of  lien,  that  the  verifi- 
cation thereof  recites  that  "the  facts  stated 
therein  are  true,"  instead  of  stating  that 
"the  claim  is  true,"  or  that  it  states  that 
a  given  person  was  the  owner  of  the 
"premises,"  instead  of  the  owner  of  the 
"building":  such  objections  are  frivolous. 
Corbett  v.  Chambers,  109  Cal.  178;  41  Pac. 
873.  It  is  only  required  that  the  verifica- 
tion shall  state  that  the  claim  is  true,  with- 
out setting  out  the  particulars  which  the 
law  requires  to  be  contained  in  the  body 
of  the  claim.  Eeed  v.  Norton,  90  Cal.  590; 
26  Pac.  767;  and  see  Arata  v.  Tellurium 
Gold  etc.  Mining  Co.,  65  Cal.  340;  4  Pac. 
195. 

No  refonnation  of  claim.  The  notice  of 
lien  is  not .  an  instrument  susceptible  of 
reformation,  and  the  monuments  and  lines 
by  which  property  is  said  in  the  notice  to 
be  particularly  described  cannot  be  ex- 
punged from  the  notice,  but  must  be  read 
as  part  of  it  and  are  of  the  essence  of 
the  description,  and  must  control  it.  Fer- 
nandez V.  Burleson,  110  Cal.  164;  52  Am. 
St.  Eep.  75;  42  Pac.  566. 

No  lien  on  part  of  structure.  A  lien 
cannot  be  claimed  upon  part  of  a  struc- 
ture, or  upon  a  structure  which  is  part  of 
a  larger  structure  or  part  of  an  entire 
property,  although  the  work  entitling  to 
the  lien  is  bestowed  only  upon  a  part  of 
the  structure.  Williams  v.  Mountaineer 
Gold  Milling  Co.,  102  Cal.  134;  34  Pac.  702. 

No  lien  when  building  destroyed.  Where 
the  building  is  destroyed  before  the  filing 
of  a  claim  of  lien,  there  can  be  no  lien, 
either  upon  the  building  or  the  land.  Kern 
v.  San  Francisco  Co.,  19  Cal.  App.  157;  124 
Pac.  802. 


Amounts  of  subcontractors'  claims.     The 

amounts  of  claims  of  subcontractors  can 
be  ascertained,  only  after  all  the  work 
has  been  bestowed  and  the  materials  have 
been  furnished  and  after  the  building  has 
been  completed,  so  far  as  the  contractor 
is  required  to  complete  the  same.  Roy- 
lance  V.  San  Luis  Hotel  Co.,  74  Cal.  273; 
20  Pac.  573. 

Extent  of  owner's  liability.  Where  there 
is  a  valid  contract  between  the  owner  and 
the  contractor,  it  is  the  measure  of  the 
owner's  liability.  McDonald  v.  Hayes,  132 
Cal.  490;  64  Pac.  850.  The  owner's  lia- 
bility is  limited  to  the  price  which,  by  his 
contract,  he  has  agreed  to  pay;  up  to  this 
limit  of  liability,  claimants,  by  filing  their 
liens,  acquire  a  right  to  share  in  any  money 
owing  from  the  owner  to  the  original  con- 
tractors on  account  of  the  contract,  and 
their  right,  to  this  extent,  is  secured  by 
a  lien  on  the  property.  Butler  v.  Ng 
Chung,  160  Cal.  435;  Ann.  Cas.  1913A,  940; 
117  Pac.  512. 

Constructive  completion.  The  operation 
of  this  section  cannot  be  restricted  in 
meaning,  only  to  make  it  possible  for  a 
material-man  or  laborer  to  file  his  claim 
of  lien  before  the  actual  completion  of 
the  building,  and  not  to  make  it  neces- 
sary for  him  to  do  so;  the  words,  "shall 
be  deemed  equivalent  to  a  completion," 
mean  "shall  be  equal,  in  legal  effect,  to 
a  completion,"  that  is,  shall  be  treated,  for 
the  purpose  of  filing  a  lien,  as  an  actual 
completion.  Kerckhoff-Cuzner  Mill  etc.  Co. 
V.  Olmstead,  85  Cal.  80;  24  Pac.  648.  Con- 
structive completion,  by  way  of  "occupa- 
tion or  acceptance,"  applies  to  all  cases, 
whether  the  work  has  been  performed  or 
not.  Eobison  v.  Mitehel,  159  Cal.  5S1;  114 
Pac.  984.  The  occupation  of  the  building 
by  the  owner  is  conclusive  evidence  of  its 
completion,  within  the  meaning  of  this 
section,  only  when  it  is  open,  entire,  and 
exclusive,  and  inconsistent  with  a  continu- 
ance by  the  contractor  in  the  completion 
of  his  contract,  and  such  as  to  give  notice 
that  the  building  is  accepted  in  satisfac- 
tion of  the  contract;  if  the  contractor  con- 
tinues the  work  of  construction,  or  labor 
is  done  and  materials  are  furnished,  pur- 
suant to  the  contract,  after  the  occupation 
by  the  owner,  such  occupation  is  not  con- 
clusive evidence  of  completion,  and  does 
not  start  the  statute  in  motion  as  to  the 
time  when  liens  should  be  filed.  Orlaudi 
V.  Gray,  125  Cal.  372;  58  Pac.  15.  W^here 
the  contractor's  connection  with  the  owner 
is  comjileted,  and  endeil,  and  the  owner  ac- 
cepts the  work,  and  uses  and  occupies  it 
so  far  as  it  is  capable  of  beiug  so  used 
and  occupied,  there  is  a  sufficient  comple- 
tion, under  this  section.  Giant  Powder  Co. 
V.  San  Diego  Flume  Co.,  88  Cal.  20;  25  Pac. 
976.  Occupation  of  premises  and  cessation 
of  labor  for  thirty  days  must  concur  be- 
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fore  the  work  is  deemed  complete.  Baker 
V.  Lake  Land  Canal  etc.  Co.,  7  Cal.  App. 
482;  94  Pac.  773.  Occupation  or  accept- 
ance, by  the  owner  or  his  agent  must  be 
coupled  with  cessation  from  labor,  which 
cannot,  of  itself,  be  deemed  a  constructive 
completion;  the  owner,  to  set  the  time  for 
filing  liens  in  motion,  must  first  file  his 
notice  of  cessation.  Eobison  v.  Mitehel, 
159  Cal.  581;  114  Pac.  984.  Where  a  build- 
ing is  not  actually  completed  when  all 
work  ceases  thereon,  it  must  be  deemed 
completed  thirty  days  thereafter,  and  the 
original  contractor  has  ninety  days  from 
the  cessation  of  labor  in  which  to  file  his 
lien,  if  no  notice  of  cessation  or  comple- 
tion is  filed  by  the  owner.  Farnham  v. 
California  Safe  Deposit  etc.  Co.,  8  Cal. 
App.  266;  96  Pac.  788.  A  building  will 
be  deemed  completed,  even  though  not 
constructed  in  accordance  with  the  plans 
and  specifications,  where  the  owner  aban- 
dons the  intent  to  make  it  a  completed 
structure  at  any  time  during  the  course 
of  work  upon  it.  California  Portland  Ce- 
ment Co.  V.  Wentworth  Hotel  Co.,  16  Cal. 
App.  701;  118  Pac.  103.  The  provision  of 
this  section,  that  the  owner's  occupation  or 
use  of  a  building  shall  be  deemed  equiva- 
lent to  a  completion  thereof,  does  not  refer 
to  such  occupation  as  would  be  created  by 
the  owner's  assuming  to  comjilete  the  build- 
ing after  the  contractor  has  abandoned  his 
contract.  Ganahl  Lumber  Co.  v.  Weins- 
veig,  16  Cal.  App.  687;  117  Pac.  954. 

Completion  of  building  or  contract. 
Where  the  right  of  completion  is  given 
to  the  owner  by  the  terms  of  the  contract, 
under  a  notice  provided  for  therein,  the 
completion  of  the  work  by  the  owner,  after 
said  notice,  must  be  deemed  a  comple- 
tion under  the  contract.  Hughes  Bros.  v. 
Hoover,  3  Cal.  App.  145;  84  Pac.  681. 
Where  an  elevator  is  provided  for  in  the 
plans  and  specifications  of  a  building,  and 
a  contract  is  let  for  its  construction  when 
the  other  contracts  are  let,  the  building 
is  not  completed  until  the  elevator  is  con- 
structed: the  fact  that  the  building  may 
be  used  without  the  elevator,  and  that  it 
is  a  mere  convenience,  is  immaterial.  Coss 
V.  MacDonough,  111  Cal.  662;  44  Pac.  325. 
A  building,  erected  in  part  only,  should  be 
held  to  be  completed,  within  the  meaning 
of  this  section,  when  it  appears  that  it 
was  the  original  purpose  of  the  owner  so 
to  erect  it  in  part  only,  or  when,  having 
proceeded  to  erect  it  in  part,  he  abandoned 
his  design  of  finishing  it.  Schwartz  v. 
Knight,  74  Cal.  432;  16  Pac.  235.  The 
time  of  completion  is  a  question  of  fact 
for  the  court.  Willamette  Steam  Mills  Co. 
v.  Kremer,  94  Cal.  205 ;  29  Pac.  633.  Where 
the  omissions  in  the  construction  of  a 
building  are  so  substantial  that  the  eon- 
tractor  would  not  have  a  right  of  recovery 
upon    his    contract,    he    cannot    enforce    a 


lien.  Bianchi  v.  Hughes,  124  Cal.  24;  56 
Pac.  610;  and  see  Marchant  v.  Hayes,  117 
Cal.  669;  49  Pac.  840.  When  the  con- 
tractor abandons  the  work,  and  the  owner 
comjdetes  it  under  a  right  reserved  in  the 
contract,  the  work  of  completion  is  deemed 
to  be  done  under  the  contract;  but  the  con- 
tractor is  entitled  to  receive  only  any  sur- 
plus over  and  above  the  cost  of  comjiletion. 
O'Brien  v.  Garibaldi,  15  Cal.  App.  518;  115 
Pac.  249.  The  owner  cannot  deprive  the 
material-man  or  laborer  of  his  lien  by  re- 
fusing or  omitting  to  finish  the  building. 
Schwartz  v.  Knight,  74  Cal.  432;  16  Pac. 
235. 

Trivial  imperfections.  A  trivial  imper- 
fection is  a  mere  imperfect  or  defective 
performance  of  work:  it  differs  from  a 
substantial  failure  to  perform  the  work. 
Bianchi  v.  Hughes,  124  Cal.  24;  56  Pac. 
610.  It  is  something  so  slight  that  it  can- 
not be  regarded  as  an  integral  or  substan- 
tive part  of  the  original  contract.  Schind- 
ler  V.  Green,  149  Cal.  752;  87  Pac.  626. 
This  term,  as  used  in  this  section,  relates 
to  the  question  whether  there  is  an  actual 
completion  of  the  building  (Marble  Lime 
Co.  V.  Lordsburg  Hotel  Co.,  96  Cal.  332; 
31  Pac.  164;  Bianchi  v.  Hughes,  124  Cal. 
24;  56  Pac.  610);  and  refers  to  imperfect 
or  defective  performance  of  the  work  upon 
a  building  claimed  to  be  completed,  and 
not  to  a  case  in  which  the  building  is 
admittedly  incomplete,  and  workmen  are 
still  engaged  in  constructing  substantial 
portions  thereof.  Bianchi  v.  Hughes,  124 
Cal.  24;  56  Pac.  610.  The  question  whether 
an  omitted  portion  of  a  building  is  a  trivial 
imperfection,  or  a  substantial  failure  in 
its  completion,  is  not  to  be  determined  by 
its  relative  cost  to  that  of  the  entire  build- 
ing. Bianchi  v.  Hughes,  124  Cal.  24;  56 
Pac.  610.  Alterations  to  the  extent  of 
seven  dollars  are  trivial  imperfections,  as 
compared  with  a  contract  price  of  four 
thousand  seven  hundred  dollars.  Santa 
Clara  Valley  Mill  etc.  Co.  v.  Williams,  3 
Cal.  Unrep.  700;  31  Pac.  1128.  A  lien 
filed  before  the  doors  of  a  house  are  hung, 
the  plumbing  finished,  the  ventilators 
placed,  and  the  moldings  put  in,  cannot 
be  enforced:  these  things  are  necessary  to 
complete  the  building,  and  are  not  trivial 
imperfections.  Schallert-Ganahl  Lumber 
Co.  V.  Sheldon,  3  Cal.  Unrep.  779;  32  Pae. 
235.  What  constitutes  a  trivial  imper- 
fection is  a  question  of  fact  for  the  court. 
Willamette  Steam  Mills  Co.  v.  Kremer, 
94  Cal.  205;  29  Pac.  633;  Willamette  Steam 
Mills  etc.  Co.  V.  Los  Angeles  College  Co., 
94  Cal.  229;  29  Pac.  629;  Bianchi  v.  Hughes, 
124  Cal.  24;  56  Pac.  610;  Schindler  v. 
Green,  149  Cal.  752;  87  Pac.  626.  A  trivial 
imperfection  in  the  work  done  will  not 
defeat  a  lien  (Harlan  v.  Stufilebeem,  87 
Cal.  508;  25  Pac.  686);  nor  affect  the  eon- 
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tractor's    right    of     action.      Schindler    v. 
Green,  149  Cal.  752;  87  Pac.  626. 

Cessation  from  labor  for  thirty  days. 
The  phrase,  "cessation  from  labor  upon 
any  unfinished  contract,  or  upon  any  un- 
finished building,"  in  the  first  sentence  of 
this  section  as  amended  in  1897,  and  the 
phrase  "cessation  from  labor  for  thirty 
days  upon  any  unfinished  contract  or  upon 
any  unfinished  building,"  added  by  the 
amendment  of  1887,  refer  to  cessation 
from  labor  upon  any  "unperformed  con- 
tract," and  import  that  cessation  from 
labor  for  the  prescribed  period  is  the 
equivalent  of  an  actual  completion  for  the 
purpose  of  filing  liens,  regardless  of 
whether  the  work  was  prosecuted  under  a 
contract  or  not.  Eobison  v.  Mitehel,  159 
Cal.  581;  114  Pac.  984.  Cessation  from 
labor  for  thirty  days  upon  an  unfinished 
contract  is  equivalent  to  completion 
thereof,  for  all  who  claim  a  lien  by  virtue 
of  that  contract,  as  fully  as  though  the 
building  were  actually  completed.  John- 
son V.  La  Grave,  102  Cal.  324;  36  Pac.  651; 
and  see  Kerckhoff-Cuzner  Mill  etc.  Co.  v. 
Olmstead,  85  Cal.  80;  24  Pac.  648;  Willam- 
ette Steam  Mills  etc.  Co.  v.  Los  Angeles 
College  Co.,  94  Cal.  229;  29  Pac.  629. 
There  must  be  a  continuous  cessation  from 
labor  upon  any  unfinished  contract,  or 
upon  any  unfinished  building,  for  thirty 
days,  to  meet  the  statutory  exaction.  Eob- 
ison V.  Mitehel,  159  Cal.  581;  114  Pac.  984. 
The  fact  that  the  owner  does  not  resume 
work  within  thirty  days  after  the  con- 
tractor ceased,  does  not  render  him  liable 
to  material-men  who  furnished  materials 
to  the  contractor,  to  the  full  amount  of 
the  contract  price  remaining  unpaid,  where 
the  owner  was  compelled  to  finish  the  work 
at  an  expense  which,  added  to  the  pay- 
ments made  to  the  original  contractor  in 
accordance  with  the  contract,  exceeded  the 
contract  price.  McDonald  v.  Hayes,  132 
Cal.  490;  64  Pac.  850.  The  term  "cessation 
from  labor"  is  used  in  reference  to  the 
time  within  which  notices  or  claims  to 
liens  should  be  filed.  McDonald  v.  Hayes, 
132  Cal.  490;  64  Pac.  850.  Whenever  there 
is  a  cessation  from  labor  for  thirty  days 
upon  any  unfinished  building,  the  time 
within  which  a  material-man  or  laborer 
must  file  his  claim  of  lien  begins  to  run 
at  once.  Kerckhofif-Cuzner  Mill  etc.  Co.  v. 
Olmstead,  85  Cal.  80;  24  Pac.  648. 

Effect  of  filing  notice  of  cessation.  Un- 
der this  section  prior  to  its  amendment  in 
1911,  where  the  owner  filed  a  notice  of 
cessation,  the  original  contractor  was  lim- 
ited to  sixty  days  thereafter  within  which 
to  file  a  claim  of  lien,  and  all  other  per- 
Bons,  except  laborers  upon  a  mining  claim, 
were  limited  to  thirty  days.  Robison  v. 
Mitehel,  159  Cal.  5S1;  114  Pac.  984.  A 
filed  notice  of  cessation  from  labor,  where 
there  was  not  a  cessation  from  labor  for 


the  time  prescribed  by  statute,  cannot  de- 
prive lien  claimants  of  their  right  to  file 
their  liens  in  time  after  the  final  comple- 
tion of  the  building.  Ganahl  Lumber  Co.  v. 
Weinsveig,  16  Cal.  App.  687;  117  Pac.  954. 

Effect  of  failure  to  file  notice  of  com- 
pletion or  cessation.  Where  no  notice  of 
completion  is  given,  a  lien  claimant  has 
ninety  days  from  the  actual  completion 
of  the  building  in  which  to  file  his  notice 
of  lien.  Lucas  v.  Gobbi,  10  Cal.  App.  648; 
103  Pac.  157.  Where  the  owner  fails  to 
file  for  record  a  notice  of  the  date  when 
the  structure  was  actually  completed,  he 
is  estopped,  in  an  action  to  foreclose  a  lien 
for  materials,  from  urging  the  exclusion 
of  all  testimony  tending  to  show  his  own 
acts  and  conduct  in  relation  to  the  fact 
as  to  when  the  structure  was  completed. 
Hubbard  v.  Lee,  6  Cal.  App.  602;  92  Pac. 
744.  The  failure  of  the  owner  to  file  and 
record  the  notice  of  cessation  from  labor 
does  not  have  the  effect  of  indefinitely 
postponing  the  time  within  which  the 
claim  of  lien  may  be  filed:  the  material- 
man is  given  thirty  days,  after  the  filing 
of  the  notice  of  cessation  from  labor  by 
owner,  in  which  to  file  his  claim  of  lien, 
or  in  case  the  owner  does  not  file  such 
notice,  then  one  hundred  and  twenty  days 
after  such  cessation  from  labor.  Buell  v. 
Brown,  131  Cal.  158;  63  Pac.  167.  Where 
the  whole  work  was  done  by  the  owner, 
without  the  intervention  of  a  contractor, 
the  claimant  of  a  lien  who  had  ceased 
work,  no  notice  of  such  cessation  or  of  the 
completion  of  the  work  being  filed,  by  the 
owner,  had  ninety  days  from  the  actual 
cessation  of  labor,  in  which  to  file  his  lien. 
Farnham  v.  California  Safe  Deposit  etc. 
Co.,  8  Cal.  App.  266;  96  Pac.  788. 

Effect  of  acceptance  of  building.  The 
acceptance  of  a  building,  in  the  absence  of 
a  showing  of  fraud,  implies  a  waiver  of 
any  claim  for  damages  against  the  con- 
tractor by  the  owner,  on  account  of  the 
non-performance  of  the  contract  in  any 
particular.  Mannix  v.  Wilson,  18  Cal.  App. 
595;  123  Pac.  981. 

Time  of  filing  action.  Recorded  liens 
bind  a  building  only  ninety  days,  unless 
in  the  mean  time  suits  are  brought  to  fore- 
close them.    Goss  v.  Strelitz,  54  Cal.  640.  _ 

Parties  defendant.  Where  the  owner, 
who  contracted  for  the  improvement,  has 
in  the  mean  time  parted  with  all  interest 
in  the  property,  whether  before  or  after 
filing  the  notice,  the  lien  claimant  cannot 
enforce  his  lien  in  an  action  against  him 
alone,  but  must  make  as  a  defendant  the 
party  who  was  the  owner  at  the  time  of 
bringing  suit.  Corbett  v.  Chambers,  109 
Cal.  17S;  41  Pac.  873. 

Pleading.  A  complaint  to  foreclose  a 
lien,  which  fails  to  show  a  comjdiance  with 
this  section,  does  not  state  a  cause  of  ac- 
tion.   Davis  V.  Treacy,  8  Cal.  App.  395;  97 
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Pac.  78.  Where  tlie  complaint  shows  that 
the  claim  of  lien  states  all  the  matters 
required  by  this  section,  and  was  filed  in 
due  time,  it  shows  that  a  lien  attached; 
and  it  is  of  little  consequence  whether  the 
claimant  styles  it  a  claim  of  lien  or  a  claim 
of  benefit  under  the  lien  law.  Madary  v. 
Smartt,  1  Cal.  Aj.p.  498;  82  Pac.  561.  A 
contract  made  by  an  agent  should,  as  a 
matter  of  strict  pleading,  be  alleged  to 
have  been  made  by  the  principal;  but  no 
such  recognition  of  the  maxim,  '"He  who 
does  a  thing  by  another,  does  it  himself," 
is  requisite  to  the  validity  of  a  notice 
under  the  mechanic's  lien  law.  Mclntyre 
V.  Trautner,  63  Cal.  429. 

Allegation  and  proof.  "Whether  the  per- 
son in  possession  of  the  property,  or  the 
person  by  whom  the  laborer  was  employed, 
had  authority  to  bind  the  owner,  as  agent, 
is  a  matter  for  allegation  and  proof  at  the 
trial.  Castagnetto  v.  Coppertown  Mining 
etc.  Co..  146  Cal.  329;  80  Pac.  74. 

Variance.  The  contract  stated  in  the 
notice  of  lien  must  be  the  same,  in  all  es- 
sentials, as  the  contract  stated  in  the  com- 
plaint; hence,  it  is  a  fatal  variance  if  the 
complaint  is  on  a  quantum  meruit,  and 
the  contract  stated  in  the  notice  is  for  a 
fixed  price.  Malone  v.  Big  Flat  Gold  Min- 
ing Co.,  76  Cal.  578;  18  Pac.  772;  Santa 
Monica  Lumber  etc.  Co.  v.  Hege,  119  Cal. 
376;  51  Pac.  555.  Where  the  notice  of 
lien  states  that  the  terms,  time,  or  con- 
ditions were  agreed  upon,  the  proof  must 
come  up  to  such  statement.  Reed  v.  Nor- 
ton, 90  Cal.  590;  26  Pac.  767.  Where  the 
claim  of  lien  sets  forth  a  contract  to  de- 
liver materials  at  the  reasonable  market 
rates,  and  the  court  finds  that  the  contract 
is  an  express  one  to  pay  a  fixed  price,  the 
variance  is  fatal,  and  prevents  a  recovery 
by  the  material-man.  Buell  v.  Brown,  131 
Cal.  158;  63  Pac.  167.  The  fact  that  the 
complaint  is  for  a  sum  less  than  that  erro- 
neously stated  to  be  due  in  the  notice  of 
lien,  after  deducting  payments  made,  is 
unimportant.  Lucas  v.  Rea,  10  Cal.  App. 
641;  'lOl  Pac.  537;  102  Pac.  822.  A  vari- 
ance between  the  pleadings  and  the  proof 
is  not  governed  by  the  same  strict  rules 
which  apply  to  a  variance  between  the 
claim  of  a  mechanic's  lien  and  the  proof: 
the  claim  of  lien  must  contain  a  true  state- 
ment of  the  facts  required  by  the  statute, 
and  unless  so  stated,  the  variance  is  fatal; 
the  variance,  however,  between  a  plead- 
ing and  the  proof  is  not  material,  unless 
the  adverse  party  has  been  thereby  misled 
to  his  prejudice.  Acme  Lumber  Co.  v. 
Wessling,  19  Cal.  App.  406;  126  Pac.  167. 
Where  there  is  an  essential  agreement  be- 
tween a  building  contract  and  the  notice 
of  lien,  so  that  there  can  be  no  misap- 
prehension, in  the  mind  of  the  owner,  as 
to  the  extent  and  nature  of  the  lienor's 
claim,  then  any  technical  variance  which 


might  appear  would  be  immaterial.  Bar- 
rett-Hicks Co.  v.  Glas,  14  Cal.  App.  289; 
111  Pac.  760. 

Findings.  Findings  are  not  contradic- 
tory because  stating  a  date  of  completion 
of  the  building,  and  also  that  it  was  never 
actually  completed,  where  they  show  that 
the  work  ceased  on  a  certain  day,  and  such 
cessation  continued  for  more  than  thirty 
days,  which  facts  constitute  a  completion 
under  this  section.  Marble  Lime  Co.  v. 
Lordsburg  Hotel  Co.,  96  Cal.  332;  31  Pac. 
164.  A  finding  that  the  owner  of  the 
building,  by  agreement  with  the  contractor 
and  architect,  "accepted  the  said  building 
as  finished,"  cannot  be  construed  as  find- 
ing that  the  building  was  in  fact  finished, 
or  completed,  as  required  by  the  act,  in 
order  to  permit  the  filing  of  liens,  and  as 
the  starting-point  of  the  time  within  which 
liens  may  be  filed.  Jones  v.  Kruse,  138  Cal. 
613;  72  Pac.  146.  Whether  a  contract  has 
been  substantially  performed  is  a  question 
of  fact,  to  be  determined  from  the  facts 
and  circumstances  of  the  case,  and  a  find- 
ing upon  that  point  is  as  conclusive  as  a 
finding  upon  any  other  question  of  fact. 
Harlan  v.  Stufflebeem,  87  Cal.  508;  25  Pac. 
686. 

Personal  judgment.  A  lien  claimant  is 
entitled  to  a  personal  judgment  for  the 
amount  due  him,  although  the  claim  of  lien 
is  insufiicient.  Ascha  v.  Fitch,  5  Cal. 
Unrep.  481;  46  Pac.  298;  and  see  Lacore 
V.  Leonard,  45  Cal.  394;  Morris  v.  Wilson, 
97  Cal.  644;  32  Pac.  801.  Where  laborers, 
employed  by  a  contractor,  who  was  work- 
ing under  a  void  contract,  have  lost  their 
claims  of  lien,  they  are  entitled  to  per- 
sonal judgment  only  against  the  contractor. 
Marchant  v.  Hayes,  120  Cal.  137;  52  Pac. 
154.  Where  material-men  have  not  filed 
any  lien,  and  the  original  contractor  has 
not  filed  his  contract,  a  personal  judg- 
ment cannot  be  rendered  against  the  owner 
for  materials  furnished  the  contractor. 
Santa  Clara  Valley  etc.  Lumber  Co.  v.  Wil- 
liams, 3  Cal.  Unrep.  700;  31  Pac.  1128. 

Interest.  Interest  may  be  allowed  upon 
the  liens  of  claimants  up  to  the  time  of 
entering  judgment  upon  the  principal  sura 
found  due  from  the  date  of  payment, 
where  the  contract  prescribed  the  time  of 
payment;  and  where  no  time  for  payment 
is  provided,  interest  may  be  allowed  from 
the  time  of  filing  a  complaint  to  foreclose 
the  lien.  Pacific  Mutual  Life  Ins.  Co.  v. 
Fisher,  106  Cal.  224;  39  Pac.  758. 

Terms  defined.  Material-men,  as  such, 
are  not  original  contractors,  within  the 
meaning  of  this  section.  Hinckley  v. 
Field's  Biscuit  etc.  Co.,  91  Cal.  136;  27  Pac. 
594.  Unless  a  person  who  works  for  a 
material-man,  upon  materials  which  the 
latter  furnishes  to  the  owner,  would  have 
a  lien  upon  the  building,  in  the  construc- 
tion  of   which   such   materials   were   used, 
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for  the  value  of  his  labor,  he  is  not  an 
original  contractor,  within  the  meaning  of 
the  statute.  Sparks  v.  Butte  County  etc. 
Mining  Co.,  55  Cal.  389.  There  is  no  limi- 
tation upon  the  term  "owner,"  as  used  in 
this  section;  nor  does  the  term  refer  to 
the  owner  with  whom  the  contract  for  the 
improvement  was  made,  nor  to  any  owner 
other  than  the  owner  at  the  date  of  filing 
the  claim.  Corbett  v.  Chambers,  109  Cal. 
178;  41  Pac.  873.  The  terms  "mining 
claim"  and  "mining  location"  are  iden- 
tical, and  the  two  designations  may  be 
indiscriminately  used  to  denote  the  same 
thing.  Castagnetto  v.  Coppertown  Mining 
etc.  Co.,  146  Cal.  329;  80  Pac.  74. 

Death  of  owner  before  filing  claim  for  mechan- 
ic's lien.    See  note  43  Am.   St.  Rep.  778. 

Eight  to  mechanic's  lien  when  without  fault  of 
the  owner  the  building  is  not  completed.  See 
note  43  Am.  St.  Rep.  900. 

Commencement  of  running  of  time  against  me- 
chanic's lien  for  materials  furnished  on  running 
account.    See  note   7  Anp.  Cas.   947. 

Effect  of  incorrect  designation  of  owner  of 
property  in  statement  of  claim  for  mechanic's 
lien.     See  note   14  Ann.   Cas.   689. 

Bight  of  mechanic's  lien  claimant  to  file  new 
claim  when  first  claim  is  invaUd.  See  note  15 
Ann.   Cas.   1086. 

Effect  of  default  of  contractor  on  lien  of  sub- 
contractor, materialman,  or  workman.  See  note 
17  Ann.  Cas.   116. 

Sufficency  of  statement  or  notice  of  mechanic's 
lien  naming  in  caption  but  not  in  body  of  state- 
ment or  notice  owner  or  person  against  whose 
interest  lien  is  claimed.  See  note  20  Ann.  Cas. 
1162. 

Time  to  file  mechanic's  Uen  as  computed  from 
date  of  actual  completion  or  date  of  acceptance 
of  work.    See  note  Ann.  Cas.   1912A,  908. 

Time  for  filing  mechanic's  lien  as  extended  by 
substituting  new  materials  for  those  already  fur- 
nished.    See  note  Ann.   Cas.   1912C.   217. 

Effect  of  addition  of  new  items  to  extend  time 
for  filing  Uen.    See  note  35  L.  R.  A.   (N.  S.)  902. 


CODE  COMMISSIONERS'  NOTE.  1.  Claim, 
when  to  be  filed.  Material-men  must  file  claim, 
etc.,  within  sixty  da.vs,  or  lien  is  lost.  See 
Walker  V.  Hauss-Hijo,  1  Cal.  183. 

2.  Credits  and  offsets.  The  words  "payments 
and  offsets,"  used  in  the  statement  filed,  were 
held  to  be  equivalent  to  "credits  and  offsets." 
Preston  v.  Sonora  Lodge,  39  Cal.  116;  see  also 
Davis  V.  Livingston,  29  Cal.  283,  cited  in  note 
3  to  §  1183,  ante. 

3.  Description  of  property  sought  to  be  charged. 
It  is  sufficient  if  the  property  be  described  with 
convenient  certainty.  Hotalins  v.  Cronise,  2  Cal. 
61.  See  Tibbetts  v.  Moore,  ~23  Cal.  212,  cited 
in  note  to  §  1185,  ante. 

4.  Claim,  containing  statement  of  demand. 
Items  of  work  and  material  not  required.  It  is 
not  necessary  to  give  the  items  of  work  and  ma- 
terials in  the  statement  filed,  if  the  contract  for 
the  erection  of  the  building  is  in  a  sum  gross. 
Heston  v.  Martin,  11  Cal.  42.  The  items  of 
account  need  not  be  stated.  A  general  state- 
ment of  the  demand,  showing  its  nature  and 
character,  was  held  sufficient.    Brennan  v.  Swasey, 

16  Cal.  141;   76  Am.  Dec.  507;   Selden  v.  Meeks, 

17  Cal.  129. 

5.  Notice  claiming  a  mechanic's  lion.  The  no- 
tice of  a  subcontractor  or  material-man,  given 
to  the  employer,  claiming  a  lien  under  the  con- 
tract of  the  contractor  for  labor  done  for,  or 
materials  furnished  to,  the  contractor,  should 
contain  a  statement  that  the  amount  for  wiiich 
the  lien  is  claimed  is  due  over  and  above  all  pay- 
ments and  offsets.  Davis  v.  Livingston,  29  Cal. 
283. 

6.  Sufaciency  of  notice  claiming  lien.  The  no- 
tice of  a  material-man,  claiming  a  lien  for  ma- 
terials furnished  the  contractor,  need  not  state 
the  particular  character  of  the  materials  fur- 
nished, nor  that  the  materials  were  used  in  con- 
structing the  building;  and  if  there  are  several 
contractors,  the  notice  is  sufficient  if  it  name  one 
of  them.    Davis  v.  Livingston,  29  Cal.  283. 

7.  Several  notices  claiming  same  lien.  If  the 
subcontractor  or  material-man  serves  more  than 
one  notice  claiming  a  lien  for  the  same  account, 
the  several  notices  cannot  be  considered  together 
for  the  purpose  of  determining  the  sufficiency  of 
notice  to  hold  a  lien,  but  each  must  stand  on  its 
own  merits;  and  the  lien  will  not  exist  unless 
one  of  the  notices  is  sufficient  in  itself  to  give 
it.     Davis  v.  Livingston,  29  Cal.  283. 


§  1188.  Liens  upon  two  or  more  pieces  of  property.  Amount  due  from 
each  to  be  designated.  In  every  case  in  which  one  claim  is  hied  against 
two  or  more  buildings,  mining  claims,  or  other  improvements  owned  by  the 
same  person,  the  person  filing  such  claim  must  at  the  same  time  designate 
the  amount  due  to  him  on  each  of  such  buildings,  mining  claims,  or  other 
improvements;  otherwise,  the  lien  of  such  claim  is  postponed  to  other  liens. 
The  lien  of  such  claimant  does  not  extend  bej^ond  the  amount  designated, 
as  against  other  creditors  having  liens,  by  judgment,  mortgage,  or  other- 
wise, upon  either  of  such  buildings  or  other  improvements,  or  upon  the 
land  upon  which  the  same  are  situated. 
Legislation  §  1188.     Enacted  March  11,  1873.       two  or  more  separate  and  distinct  "build- 


Construction  of  section.  This  section 
must  be  construed  in  harmony  with  the 
constitutional  provisions  for  the  protection 
of  the  liens  of  mechanics  and  material- 
men. Southern  California  Lumber  Co.  v. 
Peters,  3  Cal.  App.  478;  8G  Pac.  816. 

Application  of  section.  This  section 
applies  only  to  those  cases  in  which  it  is 
possible  to  designate  the  amount  due  in 
each  of  several  buildings.  Southern  Cali- 
fornia Lumber  Co.  v.  Peters,  3  Cal.  App. 
478;  86  Pac.  816.  This  sf^etion  applies  only 
to  cases  in  which  one  claim  ia  filed  against 


mgs,  mining  claims,  or  other  improve- 
ments, owned  by  the  same  person,"  and 
not  to  a  case  where  all  of  the  work  was 
performed  upon  one  and  the  same  piece  of 
property,  although  upon  different  portions 
of  it.  Dickenson  v.  Bolyer,  55  Cal.  285. 
Where  there  is  a  contract  to  build  three 
cottages  upon  three  city  lots  owned  by 
one  person,  and  lumber,  furnished  upon  a 
single  order,  is  used  upon  all  of  them,  with 
nothing  to  show  how  much  was  used  upon 
each,  there  is  nothing  due  on  each  build- 
ing:    a    claim    of    lien,    therefore,    exists 
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against  the  buildings  jointly,  and  this  sec- 
tion is  not  applicable.  Southern  California 
Lumber  Co.  v.  Peters,  3  Cal.  App.  478;  86 
Pac.  816.  Several  mining  locations,  where 
consolidated  together,  and  thereafter  held, 
worked,  and  treated  as  one  claim,  become 
in  law,  as  they  are  in  fact,  only  parts  of 
one  claim,  and  the  provisions  of  this  sec- 
tion do  not  applv.  Tredinnick  v.  Red  Cloud 
Consol.  Mining  Co.,  72  Cal.  78;  13  Pac.  152. 
Designation  of  amount  due  on  each  im- 
provement. While  this  section  requires  a 
claimant  who  files  a  lien  against  two  or 
more  buildings,  or  other  improvements,  to 
designate  the  specific  amount  for  which 
he  claims  a  lien  upon  each  of  such  im- 
provements, yet  it  does  not  require  him 
to  make  such  designation,  unless  there  is 
in  fact  a  specific  amount  due  to  him  on 
each  of  such  improvements.  Warren  v. 
Hopkins,  110  Cal.  506;  42  Pac.  986;  South- 
ern California  Lumber  Co.  v.  Peters,  3  Cal. 
App.  478;  86  Pac.  816;  Pugh  v.  Moxley,  164 
Cal.  374;  128  Pac.  1037.  Where  a  mine 
and  mill  site  constitute  one  plant,  and 
there  is  a  contract  for  the  performance  of 
labor  and  the  furnishing  of  materials  for 
the  entire  plant,  so  that  it  is  impossible 
to  designate  the  work  done  or  materials 
furnished  for  distinct  parts  thereof,  a  lien 
is  properly  enforced  upon  the  one  plant, 
covering  all  the  improvements  thereon,  at 
least  in  the  absence  of  other  lien  claim- 
ants.  Kritzer  v.  Tracy  Engineering  Co.,  16 

§  1189.  Claim  to  be  recorded.  Fees  of  recorder.  The  recorder  must 
record  the  claim  in  a  book  kept  by  him  for  that  purpose,  which  record  must 
be  indexed  as  deeds  and  other  conveyances  are  required  by  law  to  be  in- 
dexed, and  for  which  he  may  receive  the  same  fees  as  are  allowed  by  law 
for  recording  deeds  and  other  instruments. 

Legislation  §  1189.     Enacted  March  11,  1873. 

§  1190.  Time  of  continuance  of  lien.  No  lien  provided  for  in  this  chap- 
ter binds  any  property  for  a  longer  period  than  ninety  days  after  the  same 
has  been  filed,  unless  proceedings  be  commenced  in  a  proper  court  within 
that  time  to  enforce  the  same;  or,  if  a  credit  be  given,  then  ninety  days 
after  the  expiration  of  such  credit ;  but  no  lien  continues  in  force  for  a 
longer  time  than  one  year  from  the  time  the  work  is  completed,  by  any 
agreement  to  give  credit,  and  in  case  such  proceedings  be  not  prosecuted 
to  trial  within  two  years  after  the  commencement  thereof,  the  court  may 
in  its  discretion  dismiss  the  same  for  want  of  prosecution,  and  in  all  cases 
the  dismissal  of  such  action  (unless  it  be  expressly  stated  that  the  same  is 
without  prejudice)  or  a  judgment  rendered  therein  that  no  lien  exists,  shall 
be  equivalent  to  the  cancellation  and  removal  from  the  record  of  such  lien. 

matter   after    the    phrase    "by   any    agreement    to 
give  credit."    See  ante,  Legislation  §  1183,  par.  9. 

Application  of  section.  The  time  pre- 
scribed in  this  section  for  the  commence- 
ment of  an  action  to  enforce  a  lien  applies 
to  actions  for  the  enforcement  of  liens  for 
work   done   under   §  1191,   post.    Meyer   v. 


Cal.  App.  287;  116  Pac.  700.  The  failure 
of  a  lien  claimant  to  specify  in  his  claim 
of  lien  the  amount  of  labor  and  material 
done  upon  and  furnished  for  two  separate 
buildings  erected  upon  the  same  lot,  at  dif- 
ferent times  and  under  different  unre- 
corded contracts,  merely  has  the  effect  to 
postpone  his  lien,  and  to  give  precedence 
to  other  specific  liens  upon  each  building, 
and  is  of  no  concern  to  the  owner  of  the 
lot.  Booth  V.  Pendola,  88  Cal.  36;  23  Pac. 
200;  25  Pac.  1101;  and  see  Southern  Cali- 
fornia Lumber  Co.  v.  Peters,  3  Cal.  App. 
478;  86  Pac.  816.  This  section  does  not 
require  separate  statements  of  the  amount 
due  on  each  building  or  improvement, 
where  two  or  more  buildings  or  improve- 
ments are  constructed  under  a  single  con- 
tract for  a  single  consideration.  Pugh  v. 
Moxley,  164  Cal.  374;  128  Pac.  1037. 

Grading  of  streets.  While  the  grading 
of  streets  has  the  effect  to  improve  the 
land,  yet  it  does  not  constitute  such  "im- 
provements" to  the  different  blocks  as  are 
contemplated  in  this  section,  or  for  which 
separate  liens  are  authorized.  Warren  v. 
Hopkins,  110  Cal.  506;  42  Pac.  9S6. 

Priority  of  mechanic's  lien  over  mort- 
gage.  See  note  ante,  §  1186. 

Mechanic's  lien  on  separate  buildings  located 
on  non-contiguous  lots.    See  note  2  Ann.  Cas.  685. 

Eight  to  joint  or  separate  mechanics'  liens  on 
building  or  buildings  erected  or  improved  under 
entire  contract  on  lots  owned  in  severalty.  See 
note  Ann.   Cas.   1912C,   873. 


Complaint,  generally.    Ante,  §  426. 
Personal  action.    Post,  §  1197. 

Legislation  §  1190.  1.  Enacted  March  11, 
187a. 

2.  Amended  by  Stats.  1911,  p.  1317,  (1)  in 
first  clause,  substituting  "any  property"  for  "any 
building,  mining  claim,  improvement",  or  struc- 
ture"; (2)  substituting  "one  year"  for  "two 
years,"  in  the  first  instance;  (3)  adding  all  the 
2  Fair. — 86 
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LIENS   OF    MECHANICS   AND   OTHERS   UPON   REAL    PROPERTY. 
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City  Street  Improvement  Co.,  164  Cal.  645; 
ISOPac.  215. 

Construction  of  code  sections.  The  legis- 
lature has  no  power  to  declare  that  the 
liens  of  mechanics  and  material-men  shall 
cease  to  exist:  such  liens  are  protected  by 
the  constitution.  Hughes  v.  Hoover,  3  Cal. 
App.  145;  84  Pac.  681.  A  material-man  is 
not  required  to  record  notice  of  his  claim 
of  lien,  as  in  case  of  claiming  a  lien 
against  the  building  or  structure,  in  order 
to  avail  himself  of  the  remedy  provided 
for  by  §  1184,  ante,  for  intercepting  the 
contract  price  in  the  hands  of  the  owner 
by  notice,  and  the  validity  of  such  notice 
is  not  dependent  upon  proceedings  to  en- 
force a  lien  upon  the  property  affected  by 
the  contract,  nor  is  such  notice  subject  to 
the  limitation  provided  for  by  this  section. 
First  Nat.  Bank  v.  Perris  Irrigation  Dist., 
107  Cal.  55;  40  Pae.  45.  The  only  force 
that  this  section  can  possibly  have  is  that 
of  a  statute  of  limitation  fixing  the  time 
within  which  an  action  may  be  brought 
for  the  enforcement  of  a  right.  Hughes  v. 
Hoover,  3  Cal.  App.  145;  84  Pac.  681. 

Lien  attaches  when.  The  lien  of  a 
mechanic  or  material-man  is  a  constitu- 
tional right,  and  attaches  to  the  structure 
as  the  material  is  furnished  or  the  labor  is 
performed.  People  v.  Moxley,  17  Cal.  App. 
466;  120  Pac.  43. 

Continuation  of  lien.  A  mechanic's  lien 
exists  with  all  of  its  force  at  all  times  be- 
tween the  furnishing  of  the  material  or 
the  performing  of  the  labor,  and  the  ex- 
piration of  the  time  within  which  notices 
of  lien  may  be  filed.  People  v.  Moxley,  17 
Cal.  App.  466;  120  Pac.  43. 

Commencement  of  action,  A  cross-com- 
plaint to  enforce  a  lien,  filed  within  ninety 
days  after  the  expiration  of  a  credit  given 
on  the  claim,  must  be  deemed  the  com- 
mencement of  an  action.  Hughes  v. 
Hoover,  3  Cal.  App.  145;  84  Pac.  681. 

Extension  of  credit.  Where,  under  the 
terms  of  the  contract,  the  owner,  upon  the 


default  of  the  contractor,  completed  the 
work,  a  credit  extended  for  thirty-five 
days  cannot  be  construed  as  expiring 
within  thirty-five  days  after  the  default 
of  the  contractor,  there  being  no  actual 
abandonment  of  the  work  within  the  stat- 
ute: such  credit  extends  to  thi^'ty-five  days 
after  the  completion  of  the  work  by  the 
owner.  Hughes  v.  Hoover,  3  Cal.  App.  145; 
84  Pac.  681. 

Limitation  runs  from  completion.  The 
limitation  of  actions  to  foreclose  the  liens 
of  mechanics  and  material-men  begins  to 
run  when  the  owner  completes  the  build- 
ing on  the  contractor's  default,  and  not 
from  the  date  on  which  the  contractor 
quits  work  on  the  building.  Hughes  v. 
Hoover,  3  Cal.  App.  145;  84  Pac.  681. 

Computation  of  time.  An  action  begun 
on  June  5th,  to  foreclose  a  lien  filed  on 
March  7th,  of  the  same  year,  is  within  the 
period  of  ninety-day  limitation  of  this  sec- 
tion. Pacific  Sash  etc.  Co.  v,  Bumiller,  162 
Cal.  664;  124  Pac.  230. 

Limitation  from  expiration  of  credit. 
Installments  due  a  contractor  cannot  be 
deemed  barred  as  against  lien-holders,  un- 
der this  section;  and  where  the  cause  of 
action  upon  the  entire  claim  of  the  lien 
claimant  does  not  accrue  until  the  expira- 
tion of  the  credit  given  to  him  by  the 
contractor,  the  ninety  days'  limitation  of 
his  action  does  not  begin  to  run  until  the 
expiration  of  such  credit.  Hughes  v. 
Hoover,  3  Cal.  App,  145;  84  Pac.  681. 
Where  a  credit  is  given  by  the  terms  of 
the  contract,  suit  may  be  brought  upon 
the  lien  within  ninety  days  after  the  ex- 
piration of  the  credit,  Knowles  v,  Bald- 
win, 125  Cal.  224;  57  Pac.  988,  Where  a 
credit  of  thirty-five  days  was  extended,  a 
lien  for  installments  is  not  lost,  if  an  ac- 
tion was  commenced  within  ninety  days 
from  the  expiration  of  the  thirty-five  day 
period,  though  more  than  ninety  days  after 
the  completion  of  the  building.  Hughes  v. 
Hoover,  3  Cal,  App.  145;  84  Pac,  681, 


§  1191.  Lien  on  lots  for  improvements.  Any  person  who,  at  the  request 
of  the  owner  of  any  lot  or  tract  of  land,  grades,  fills  in,  or  otherwise  im- 
proves the  same,  or  the  street,  highway,  or  sidewalk  in  front  of  or  adjoin- 
ing the  same,  or  constructs  any  areas,  or  vaults,  or  cellars,  or  rooms,  under 
said  sidewalks,  or  makes  any  improvements  in  connection  therewith,  has 
a  lien  upon  said  lot  or  tract  of  land  for  his  work  done  and  materials  fur- 
nished; provided,  that  in  cases  where  the  improvement  made  or  work  done 
is  subject  to  acceptance  by  any  municipal  board  or  officer,  the  time  for  fil- 
ing claims  of  lien  shall  not  commence  to  run  until  after  such  acceptance 
shall  have  been  made. 


Legislation  g  1191.  1.  Enacted  March  11, 
lS7:i.  and  then  read:  "§1101.  If  service  of 
summons  be  made  by  publication,  the  time  of 
publication,  where  the  defendant  resides  out  of 
or  is  absent  from  the  state,  or  for  any  other 
cause  cannot  be  served  personally,  need  be  but 
once  a  week  for  four  successive  weeks." 


3.  Amended  by  Stats.  1885,  p.  145,  to  read: 
"§  1191.  Any  person  who,  at  the  request  of  the 
owner  of  any  lot  in  any  incorporated  city  or 
town,  grades,  fills  in,  or  otherwise  improves  the 
s.ime,  or  the  street  or  sidewalk  in  front  of  or 
adjoining  the  same,  has  a  lien  upon  such  lot  for 
his   work  done  and  materials  furnished."     See  ante, 
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Legislation  §  1184,  par.  1;  that  section,  as  en- 
acted in  1872,  being  the  same  as  this  amend- 
ment of  §  1191,  except  that  it  did  not  have  the 
words  "or  sidewalk." 

3.  Amended  by  Stats.  1887,  p.  155,  to  read: 
"§  1191.  Any  person  who,  at  the  request  of  the 
reputed  owner  of  any  lot  in  any  incorporated 
city  or  town,  grades,  fills  in,  or  otherwise  im- 
proves the  same,  or  the  street  or  sidewalk  in 
front  of  or  adjoining  the  same,  or  constructs  any 
areas,  or  vaults,  or  cellars,  or  rooms,  under  said 
sidewalks,  or  makes  any  improvements  in  con- 
nection therewith,  has  a  lien  upon  said  lot  for 
his  work  done  and  materials  furnished." 

4.  Amendment  by  Stats.  1901,  p.  190;  un- 
constitutional.    See  note  ante.  §  5. 

5.  Amended  by  Stats.  1913,  p.  333. 

Application  of  section.  This  section  ap- 
plies to  grading  or  other  improvement  of  a 
lot,  done  independently,  and  not  as  a  neces- 
sary part,  of  the  coustruction  of  a  build- 
ing. Maeomber  v.  Bigelow,  126  Cal.  9;  58 
Pac.  312.  A  contract  for  the  construction 
of  a  sidewalk  in  a  city  is  governed  by 
this  section,  and  such  contract  is  not  void 
because  not  in  writing,  when  the  price 
exceeds  one  thousand  dollars.  Kreuzberger 
V.  Wingfield,  96  Cal.  251;  31  Pac.  109. 

Construction  of  section.  The  partial  un- 
constitutionality of  this  section,  prior  to 
the  amendment  of  1913,  in  so  far  as  it  pro- 
vided a  lien  for  street-work  done  at  the 
mere  request  of  a  reputed  owner,  without 
the  consent,  or  authority,  or  proved  estop- 
pel in  pais,  of  the  real  owner,  did  not 
affect  the  validity  of  a  lien  for  such  work 
done  at  the  request  of  the  real  owner; 
nud  the  amendment  of  this  section  in  1887 
did  not  effect  the  repeal  of  the  lien  as  to 
the  real  owner,  but  is  to  be  construed  with 
the  same  effect  as  the  prior  provision. 
Santa  Cruz  Eock  Pavement  Co.  v.  Lyons, 
133  Cal.  114;  65  Pac.  329.  This  section 
gives  a  lien  for  street  improvements  made 
by  any  one  at  the  request  of  the  owner  of 
a  lot  in  any  incorporated  city  or  town. 
Meyer  v.  City  Street  Improvement  Co., 
164  Cal.  645;  130  Pac.  215. 

Lot  includes  what  territory.  The  lot 
upon  which  a  lien  is  authorized  by  this 
section  is  not  limited  to  any  artficial  sub- 
division or  official  designation  of  a  lot 
upon  a  maj),  but  includes  in  its  meaning 
whatever  territory  is  caused,  by  the  owner 
thereof,  to  be  worked  upon  under  a  single 
contract.  Warren  v.  Hopkins,  110  Cal.  506; 
42  Pac.  986. 

Time  of  filing  lien.  A  claim  of  lien  for 
work  done  on  a  street,  under  a  contract 
providing  that  the  work  should  be  done 
"to  the  satisfaction  of  the  superintendent 
of  public  streets,"  was,  prior  to  the  amend- 
ment of  this  section  in  1913,  required  to 
be  filed  within  sixty  days  after  the  com- 
pletion of  the  work:  a  subsequent  filing, 
although  within  sixty  days  after  the  super- 
intendent had  given  a  certificate  that  the 
work  was  doue  to  his  satisfaction,  was 
ineffectual.  Beatty  v.  Mills,  113  Cal.  312; 
45  Pac.  468. 

Lien  allowed  for  what  work.  Under  this 
section,  a  lien  is  properly  allowed  for  the 


grading  and  improvement  of  a  hotel  lot, 
within  the  incorporated  limits  of  a  city  or 
town,  and  for  the  furnishing  of  trees, 
shrubs,  plants,  flowers,  seeds,  bulbs,  etc., 
to  be  used  in  making  such  improvements. 
California  Portland  Cement  Co.  v.  W'ent- 
worth  Hotel  Co.  16  Cal.  App.  701;  118  Pac. 
103. 

Extent  of  lien.  A  system  of  sewers  is 
an  improvement  to  lots  within  a  sewer  dis- 
trict; and  where  the  lot-owners,  within 
I>art  of  a  sewer  district  established  by  a 
town,  made  a  private  contract  for  the  con- 
struction of  sewers  according  to  the  proper 
plans  and  specifications  of  the  town,  in 
proportion  to  frontage  on  their  lots,  the 
contractor  has  a  lien,  under  this  section, 
upon  each  lot,  for  the  price  which  the 
owner  has  agreed  to  pay  therefor,  which 
the  court  has  jurisdiction  to  enforce,  re- 
gardless of  the  amount  thereof.  Williams 
V.  Powell,  145  Cal.  259;  78  Pac.  725. 

Sufficiency  of  notice  of  lien  and  com- 
plaint. Where  the  notice  of  lien,  as  filed, 
conforms  substantially  with  the  require- 
ments of  the  statute,  it  is  sufficient.  Rauer 
V.  Fay,  110  Cal.  361;  42  Pac.  902.  The  lien 
provided  for  in  this  section  could,  prior 
to  the  amendment  of  1913,  be  acquired 
and  enforced  only  against  a  lot  in  an  in- 
corporated city  or  town;  and  a  complaint 
to  enforce  such  a  lien,  setting  forth  a  con- 
tract for  grading  and  other  work,  which 
showed  upon  its  face  that  the  work  was 
to  be  done  outside  of  any  city  or  town, 
and  was  to  be  done  in  accordance  with  an 
ordinance  to  be  passed  by  the  board  of 
supervisors  of  the  county,  did  not  state  a 
cause  of  action;  and  where  such  complaint 
left  it  uncertain  whether  the  work  to  be 
done  under  the  contract  was  within  an  in- 
corporated city  or  town,  and  uncertain  as 
to  whether  an  ordinance  was  passed  by 
the  board  of  supervisors  of  the  county,  it 
was  subject  to  a  demurrer  for  uncertainty. 
Durrell  v.  Dooner,  119  Cal.  411;  51  Pac. 
C28.  The  failure  of  a  notice  of  lien,  and 
of  a  complaint,  to  allege  that  a  lot,  im- 
proved by  a  sidewalk,  was  in  an  incor- 
porated city  or  town,  did  not  fail  to  show 
a  lien  therefor,  prior  to  the  amendment  of 
1913,  where  the  lot  was  described  as  being 
in  a  certain  city:  the  court  takes  judicial 
notice  that  a  city  is  incorporated.  Brvan 
v.  Abbott,  131  Cal.  222;  63  Pac.  363. 

Pleading.  A  lien  may  be  enforced 
against  a  lot  for  the  amount  of  street  im- 
provements, and  the  lien  claimant  can 
neither  counterclaim  damages  arising  from 
the  piling  of  dirt  by  the  contractor  on  the 
land,  nor  claim  the  same  by  way  of  cross- 
complaint.  Engebretsen  v.  Gay,  158  Cal. 
27;  109  Pac.  879;  158  Cal.  30;  Ann.  Cas. 
1912A.  690;  109  Pac.  880. 

Admissibility  of  evidence.  In  an  action 
to  foreclose  a  lien  for  street-work,  where 
the  contract  and  the  contents  of  the  lien 
are  pleaded  merely  according  to  their  legal 
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effect     and   the   complaint   counts   upon    a  before  the  appellate  court  is  the  judgment 

contract  to  grade  the  south  half  of  a  street  roll,   and   the   bill   of   exceptions   prepared 

between   certain   cross   streets,   a   contract  and  settled  for  the  purposes  of  the  motion 

offered  in  evidence,  which  merely  provides  in  the  court  below,  and  there  are  no  speci- 

for  the  grading  of  half  of  the  street,  but  is  fications  in  the  bill  directed  at  the  insuffi- 

silent  as  to  which  half  is  to  be  graded,  is  ciency  of  the  evidence  in  that  respect.    De 

too  uncertain   and  indefinite  to  be  admis-  Haven  v.  McAuley,  138  Cal.  573;   72  Pac. 

sible  in  evidence  under  the  allegations  of  152. 

the  complaint.   Eauer  v.  Fay,  110  Cal.  361;  Allowance  of  attorney's  fee  on  foreclos- 

42  Pac.  902.  ure  of  lien  for  street  assessment.    See  note 

Findings.     "Where  a  husband  signs  a  con-  post,  §  1195. 

tract  for  street-work,  to  be  done  in  front  ,,    ^     •  ,     ,.       ,  ^      ^-         *      .,       ,. 

.      ,,       „      v-v,!,-        -fi     i,„ii„+i,„  ^^„^-rA  Mechanic's   hen  for   construction   of    sidewalii. 

of  a  lot,  of  which  his  wife  holds  the  record       g^g  ^^jg  4  ^^^    ^as.  1015. 

title,  and  he  states  to  the  contractors  that  „^^„    „^-,;r.,rTocx^xT^x.o.   xr/^mx.      t 

,,       1    ,     •                        -4.       v^„^+,.     o    fl^riino-  CODE    COMMISSIONERS'    NOTE.      It    would 

the  lot  is  community  property,  a  tindmg  ^^^^_^^  ^j^^^_  ^^  ^^.^  section,  the  time  for  answer- 
that  he  is  the  "reputed  owner"  is  proper.  i^g  jg  greater  than  under  the  former  statute, 
Santa  Cruz  Rock  Pavement  Co.  v.  Lyons,  since  summons  will  only  commence  to  run  from 
r  ri  ^  TJ  OCA  AO  T>nn  i^QQ  t^6  expiration  of  time  of  publication,  and  in  case 
0  Oal.  Unrep.  ZOU;  I6  rat.  ojy.  _  defendant  was  absent  from  the  state,  he  would 
Appeal.  The  question  whether  there  is  have  forty  days  after  expiration  of  time  of  pub- 
evidence  to  show  a  request,  and  therefore  lication  within  which  to  file  his  answer  See 
,.  ,  ,.  T  ,,■  „„ A^^v,  .>ov,^^+  Ko  note  to  §  412,  ante.  The  statute  of  1867-68  pro- 
no  valid  lien  under  this  section,  cannot  be  ^^^^^  ^j^^^  ..j,^^  ^-^^  ^^^  answering  should  expire 

considered    upon     appeal    from    an    order       when  the  publication  was  complete." 
granting  a  new  trial,  where  the  only  record 

§  1191a.  Lien  for  work  done  after  owner  refuses  to  connect  building 
with  sewer.  Any  health-officer  or  governing  board  of  any  city,  town  or 
sanitary  district,  having  served  written  notice  upon  the  owner  or  reputed 
owner  of  real  estate  upon  which  there  is  a  dwelling-house,  and  such  ow^ner 
or  reputed  owner,  after  thirty  days,  having  refused,  neglected  or  failed  to 
connect  such  dwelling-house,  together  with  all  toilets,  sinks,  and  other 
plumbing  therein,  properly  vented,  and  in  a  sanitary  manner,  with  the  ad- 
joining street  sewer,  may  construct  the  same  at  a  reasonable  cost,  and  the 
person  doing  said  work  at  the  request  of  such  health-officer  or  governing 
board,  has  a  lien  upon  said  real  estate  for  his  work  done  and  materials 
furnished,  and  such  work  done  and  materials  furnished  shall  be  held  to 
have  been  done  and  furnished  at  the  instance  of  such  owner  or  reputed 
owner,  or  person  claiming  or  having  any  interest  therein. 

Legislation  §  1191a.     Added   by    Stats.    1909, 
p.  986. 

§  1192.  Building  held  to  have  been  constructed  at  owner's  instance. 
Every  building  or  other  improvement  or  work  mentioned  in  any  of  the 
preceding  sections  of  this  chapter  constructed,  altered  or  repaired  upon 
any  land  with  the  knowledge  of  the  owner  or  of  any  person  having  or 
claiming  any  estate  therein,  and  the  work  or  labor  done  or  materials  fur- 
nished mentioned  in  any  of  said  sections  with  the  knowledge  of  the  owner 
or  persons  having  or  claiming  any  estate  in  the  land,  shall  be  held  to  have 
been  constructed,  performed  or  furnished  at  the  instance  of  such  owner  or 
person  having  or  claiming  any  estate  therein,  and  such  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed  in  accordance  with  the  provisions 
of  this  chapter,  unless  such  owner  or  person  having  or  claiming  any  es- 
tate therein  shall,  within  ten  days  after  he  shall  have  obtained  knowledge 
of  such  construction,  alteration  or  repair  or  work  or  labor,  give  notice  that 
he  will  not  be  responsible  for  the  same  by  posting  a  notice  in  writing 
to  that  effect  in  some  conspicuous  place  upon  the  property,  and  shall  also, 
within  the  same  period,  file  for  record  a  verified  copy  of  said  notice  in  the 
office  of  the  county  recorder  of  the  said  county  in  which  said  property  or 
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some  part  thereof  is  situated.  Said  notice  shall  contain  a  description  of 
the  property  affected  thereby  sufficient  for  identification,  with  the  name, 
and  the  nature  of  the  title  or  interest  of  the  person  giving  the  same,  said 
copy  so  recorded  may  be  verified  by  any  one  having  a  knowledge  of  the 
facts,  on  behalf  of  the  owner  or  person  for  whose  protection  the  notice  is 


given. 

Legislation  §  1192.  1.  Enacted  March  11, 
ISr::^,  and  then  read:  "§1192.  All  persons  en- 
titled to  liens  on  the  structure  or  improvement, 
except  those  who  contracted  with  the  owner 
thereof,  are  subcontractors,  and  the  court,  in  the 
judgment,  must  direct  the  amount  due  subcon- 
tractors to  be  paid  out  of  the  proceeds  of  sales 
before  any  part  of  such  proceeds  are  paid  to  the 
contractor."  _  ,  ,,  ^ 

2.  Amended  bv  Code  Amdts.  1873-74.  p.  410, 
to  read:  "§  1192.  Every  building  or  other  im- 
provement mentioned  in  the  eleven  hundred  and 
eighty-third  section  of  this  code,  constructed  upon 
anv  lands  with  the  knowledge  of  the  owner,  or 
the  person  having  or  claiming  any  interest  there- 
in, shall  be  held  to  have  been  constructed  at  the 
instance  of  such  owner  or  person  having  or  claim- 
ing any  interest  therein,  and  the  interest  owned 
or  claimed  shall  be  subject  to  any  lien  filed  in 
accordance  with  the  provisions  of  this  chapter, 
unless  such  owner  or  person  having  or  claiming 
an  interest  therein  shall,  within  three  days  after 
he  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  con- 
struction, alteration,  or  repair,  give  notice  that 
he  will  not  be  responsible  for  the  same,  by  post- 
ing a  notice  in  writing  to  the  [sic]  effect,  in 
some  conspicuous  place  upon  said  land,  or  upon 
the  building  or  other  improvement  situated  there- 
on." 

3.  Amended  by  Stats.  1907,  p.  577,  to  read: 
"§  1192.  Every  building  or  other  improvement 
mentioned  in  "section  one  thousand  one  hundred 
and  eighty-three  of  this  code,  constructed  upon 
any  lands  with  the  knowledge  of  the  owner,  or 
the  person  having  or  claiming  any  interest  there- 
in, and  the  work  or  labor  of  every  character 
whatsoever  done  and  materials  furnished,  men- 
tioned in  said  section,  upon,  in  or  to  any  mining 
claim  or  claims,  or  real  property  worked  as  a 
mine,  with  the  knowledge  of  the  owner,  or  the 
person  having  or  claiming  any  interest  therein, 
shall  be  held  to  have  been  constructed,  per- 
formed or  furnished  at  the  instance  of  such 
owner  or  person  having  or  claiming  any  interest 
therein,  and  the  interest  owned  or  claimed  shall 
be  subject  to  any  lien  filed  in  accordance  with 
the  provisions  of  this  chapter,  unless  such  owner 
or  person  having  or  claiming  any  interest  therein 
shall,  within  ten  days  after  he  sliall  obtain  knowl- 
edge of  the  construction,  alteration,  repair,  or 
work  or  labor,  give  notice  that  he  will  not  be 
responsible  for  the  same,  by  posting  a  notice  in 
writing  to  that  effect,  in  some  conspicuous  place 
upon  the  said  land  or  mining  claim  or  claims,  or 
upon  the  building  or  other  improvements  situ- 
ated thereon,  or  file  and  record  a  copy  of  such 
notice  in  the  office  of  the  county  recorder  of  the 
county  wherein  such  mining  claim  or  real  prop- 
erty worked  as  a  mine  is  situate.  And  all  min- 
ing macliinery  placed  upon  or  in  any  mining 
claim  or  claims,  or  real  property  used  as  a  mine, 
under  a  lease  or  other  agreement  by  the  terms 
of  which  such  machinery  shall  not  lose  its  iden- 
tity as  the  personal  property  of  the  lessor,  und 
which  is  used  in  the  operation  and  working  of 
such  mining  claim  or  claims,  or  real  property 
used  as  a  mine,  shall  be  deemed  to  be  a  fi.xture 
attached  to  such  mining  claim  or  claims,  or  real 
property  used  as  a  mine,  for  the  purposes  only 
of  the  lien  hereinbefore  mentioned,  and  shall  be 
subject  to  such  lien,  unless  such  lessor  shall 
within  ten  days  after  such  machinery  shall  have 
been  delivered  at  such  mining  claim  or  claims,  or 
real  property  used  as  a  mine,  file  and  record 
such  lease  or  other  agreement  in  the  office  of  the 
county  recorder  of  the  county  in  which  such 
m.-chinery  shall  be  used  as  aforesaid;  or  within 
said  ten  days  shall  post  a  notice  in  some  con- 
spicuous place  in  some  building  on  said  mining 
claim  wherR:n  said  machinery  is  to  be  used,  stat- 


ing therein  that  said  machinery  is  the  property 
of  said  lessor  and  has  been  leased  or  contracted 
to  be  sold  to  the  person  operating  said  mine,  and 
that  said  machinery  will  not  be  liable  for  any 
lien  provided  for  in  this  chapter.  Any  person 
performing  labor  on  such  mining  claim  or  real 
property  worked  as  a  mine  may  post  and  keep 
posted  in  a  conspicuous  place  thereon  a  notice 
containing  the  substance  of  either  or  both  of  the 
notices  above  provided  and  it  shall  He  a  mis- 
demeanor for  any  person  to  take  down,  remove 
or  deface  such  notice." 

4.  Amended  by  Stats.  1911,  p.  1317.  See 
ante,   Legislation  §  1183,   par.  9. 

Construction  of  code  sections.  The  rule, 
Noscitur  a  sociis,  is  applicable  to  the  per- 
son having  or  claiming  an  interest,  men- 
tioned in  this  section,  which  provides  a 
mode  for  binding  the  owner,  or  person 
having  an  interest,  that  is,  one  having  a 
legal  estate  less  than  the  fee,  or  such  an 
equity  as  may  be  enforced  by  securing  a 
transfer  of  a  legal  estate.  Williams  v. 
Santa  Clara  Mining  Ass'n,  66  Cal.  193;  5 
Pae.  85.  The  owner  does  not  have  two 
periods  at  which  he  may  give  the  notice 
provided  for  by  this  section.  Western 
Lumber  etc.  Co.  v.  Merchants'  etc.  Co.,  13 
Cal.  App.  4;  108  Pac.  891.  This  section 
refers  to  an  estate  or  interest  in  land 
which  may  be  sold  and  conveyed,  and  does 
not  provide  that  a  mere  lien  shall  become 
"subject"  to  another  and  subsequent  lien, 
in  the  sense  that  the  later  lien  shall  ac- 
quire precedence  over  the  prior  lien.  Wil- 
liams V.  Santa  Clara  Mining  Ass'n,  66  Cal. 
193;  5  Pae.  8.5. 

Wliat  work  requires  notice.  The  owner 
of  a  lot  to  which  a  house  has  been  re- 
moved, where,  according  to  agreement,  it 
is  to  remain  but  a  few  days,  is  not  re- 
quired to  give  the  three  days'  notice  to 
escape  liability  for  materials  used  in  the 
construction  of  such  house,  it  being  per- 
sonal property  while  on  such  lot.  Fresno 
Loan  etc.  Bank  v.  Husted,  5  Cal.  Unrep. 
715;  49  Pac.  195.  Work  consisting  of 
"drifting  in  a  tunnel"  is  not  the  construc- 
tion, alteration,  or  repair  of  any  building, 
or  improvement  on  or  in  a  mine,  within 
the  meaning  of  this  section;  and  a  laborer 
doing  such  work  at  the  instance  of  a  per- 
son not  the  owner,  is  not  entitled  to  a  lien 
therefor,  upon  the  owner's  failure  to  post 
a  notice  of  non-liability.  Jurgenson  v. 
Diller,  114  Cal.  491;  55  Am.  St.  Rep.  83; 
46  Pae.  610;  and  see  Reese  v.  Bald  Moun- 
tain Consol.  Gold  Mining  Co.,  133  Cal.  285; 
65  Pae.  578;  but  these  decisions  were  ren- 
dered before  the  amendment  of  this  sec- 
tion in  1907.  Where  lessees  are  to  improve 
a  mine  by  drifting  and  stoping,  for  the 
purpose  of  discovering  and  opening  up  new 
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ore  bodies  for  the  benefit  of  the  lessor  and 
owner,  liens  may  be  enforced  against  the 
latter  for  the  work  so  done,  unless  he  gives 
notice  disclaiming  liability.  Higgins  v. 
Carlotta  Gold  Mining  Co.,  148  Cal.  700; 
113  Am.  St.  Kep.  344;  84  Pac.  758. 

Application  of  ssction.  This  section, 
prior  to  the  amendment  of  1911,  limited 
the  right  of  lien  to  every  building  or  other 
imjjruvement  mentioned  in  §  1183,  ante: 
it  was  not  applicable  to  street-work  (Santa 
Cruz  Eoek  Pavement  Co.  v.  Lyons,  117 
Cal.  212;  59  Am.  St.  Eep.  174;  48  Pac. 
1097);  nor  to  mining-work,  which  did  not 
constitute,  for  any  purpose,  an  improve- 
ment to  the  mine  or  to  the  land.  Higgins 
V.  Carlotta  Gold  Mining  Co.,  148  Cal.  700; 
113  Am.  St.  Eep.  344;  84  Pac.  758.  Labor 
in  a  mine  is  not  on  a  building  or  improve- 
ment constructed  upon  lands;  hence,  this 
section  is  not  applicable  to  a  claim  by  a 
miner  for  labor  in  a  mine  (Eeese  v.  Bald 
Mountain  Consol.  Gold  Mining  Co.,  133 
Cal.  285;  65  Pac.  578);  nor  to  mining  work 
which  consists  of  removing  ore  solely  by 
the  "subtractive  process"  (Higgins  v.  Car- 
lotta Gold  Mining  Co.,  148  Cal.  700;  113 
Am.  St.  Rep.  344;  84  Pac.  758);  nor  does 
it  apply  to  or  affect  the  interest  of  the 
holder  of  a  vendor's  lien.  Kuschel  v.  Hun- 
ter, 5  Cal.  Unrep.  793;  50  Pac.  397. 

Necessity  of  knowledge  by  owner.  A 
mechanic's  lien  cannot  be  enforced  against 
a  corporation  for  structures  placed  upon 
its  land,  if  it  did  not  knowingly  permit 
the  improvements  to  be  constructed.  Lo- 
thian V.  Wood,  55  Cal.  159. 

Knowledge  of  owner,  what  constitutes. 
The  knowledge,  upon  the  owner's  part, 
sutScient  to  place  him  in  default  for  fail- 
ure to  give  the  notice  required,  is  that 
which  would  put  a  prudent  man  upon  in- 
quiry. Gentle  v.  Britton,  158  Cal.  328;  111 
Pac.  9;  National  Lumber  Co.  v.  Whalley, 
162  Cal.  224;  121  Pac.  729;  Harmon  Lum- 
ber Co.  V.  Brown,  165  Cal.  193;  131  Pac. 
368.  Where  the  owner  had  knowledge  of 
the  intention  to  build,  under  the  amend- 
ment of  1873-74  he  was  required  to  act 
on  that  knowledge  within  three  days  there- 
after; and  where  he  had  not  such  knowl- 
edge, he  was  required  to  move  with  like 
promptness  upon  obtaining  knowledge  of 
the  construction.  Western  Lumber  etc.  Co. 
V.  Merchants'  Amusement  Co.,  13  Cal.  App. 
4;  108  Pac.  891.  Knowledge  of  an  agent 
as  to  matters  affecting  the  property  is 
knowledge  of  the  owner.  Pacific  Lumber 
Co.  V.  Wilson,  6  Cal.  App.  561;  92  Pac.  654. 
In  an  action  to  enforce  a  lien  for  work 
done  in  cleaning  out  a  tunnel  on  the  min- 
ing property  of  a  corporation  defendant, 
where  the  findings  and  the  evidence  show 
that  the  work  was  done  wholly  upon  the 
individual  credit  of  one  of  the  directors  of 
the  corporation,  and  wholly  apart  from  any 
ofiScial  relation  of  such  director  to  the  cor- 


poration, the  doctrine  of  constructive  or 
implied  notice  to  the  corporation  of  the 
doing  of  the  work  is  inapplicable;  and  no 
lien  can  be  enforced  against  the  mining 
property  of  the  corporation  for  the  work 
so  done.  Ayers  v.  Green  Gold  Mining  Co., 
116  Cal.  333;  48  Pac.  221.  Where  the 
owner  of  a  lot  gives  permission  to  his  ten- 
ant to  construct  a  building  of  a  certain 
character  on  the  lot,  and  the  tenant  does 
so,  the  owner  lias  knowledge  of  the  con- 
struction or  intended  construction  of  the 
building,  and  a  lien  will  attach,  where  the 
owner  does  not  file  the  required  notice 
within  the  time  stated.  Santa  Monica 
Lumber  etc.  Co.  v.  Hege,  5  Cal.  Unrep.  628; 
48  Pac.  69. 

Work  done  under  lease.  Where  the  les- 
sor is  charged  with  constructive  notice  of 
the  erection  of  contemplated  improvements 
by  his  lessee,  the  interest  of  the  owner  of 
the  land  is  subject  to  mechanics'  liens, 
where  he  fails  to  give  the  required  notice 
of  non-liability.  Harmon  Lumber  Co.  v. 
Brown,  165  Cal.  193;  131  Pac.  368.  Work 
done  by  lessees  in  sinking  a  shaft,  under  a 
lease  from  the  owners  of  a  mine,  which,  by 
its  terms,  expressly  provides  that  the  les- 
sees may  sink  shafts  and  run  tunnels  in 
working  and  developing  the  mine,  and  that 
the  lessors  shall  receive  a  certain  share 
of  the  gross  output,  must  be  deemed  done 
with  the  knowledge  of  the  owners,  and, 
in  the  absence  of  the  notice  provided  for 
in  this  section,  liens  may  be  enforced  by 
the  laborers  employed  in  the  work.  Hines 
v.  Miller,  122  Cal.  517;  55  Pac.  401.  Where 
improvements  to  a  building  are  constructed 
by  a  lessee  with  the  previous  knowledge 
and  permission  of  the  owner,  the  failure 
of  the  owner  to  give  the  notice  required 
by  this  section  renders  his  interest  in  the 
land  subject  to  the  lien  of  one  furnishing 
material  for  the  improvements;  and  it  is 
immaterial  whether  they  were  constructed 
in  the  particular  form  or  at  the  particular 
place  authorized  by  the  owner.  Santa 
Monica  Lumber  etc.  Co.  v.  Hege,  119  Cal. 
376;  51  Pac.  555.  Under  a  lease  for  six 
months,  giving  the  lessee  the  privilege  to 
make  and  remove  certain  improvements, 
but  providing  that  if  the  improvements 
should  be  incorporated  with  existing  struc- 
tures, so  that  removal  would  leave  the 
latter  in  worse  condition  than  at  the  date 
of  the  contract,  they  should  become  the 
property  of  the  lessor,  the  lessor  has  suffi- 
cient interest  in  the  contemjilatcd  improve- 
ments, and  sufficient  knowledge  of  the 
intentions  of  the  lessee  to  make  improve- 
ments, to  put  him  upon  inquiry  as  to  the 
nature  of  the  improvements  made,  and  to 
charge  him  with  notice  of  the  improve- 
ments, and  to  make  the  land  subject  to 
liens,  where  the  lessor  posted  no  notice 
disclaiming  responsibility  for  the  improve- 
ments,   t'vans  v.  Judson,  120  Cal.  282;  52 
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Pac.  5S5.  The  interest  of  the  owner  of 
leased  land  is  subject  to  a  lien  for  mate- 
rials used  in  the  construetion  of  a  building 
thereon,  erected  under  a  contract  by  the 
lessee,  if  the  owner  fails  to  give  notice 
that  he  will  not  be  responsible  for  the 
same.  Harlan  v.  Stufilcbcem,  87  Cal.  508; 
25  Pac.  6S6.  Although  a  lease  exempts 
the  landlord  from  liability  for  alterations 
made  by  the  lessee,  and  provides  that  no 
alterations  shall  be  made  without  the  writ- 
ten consent  of  the  owner,  yet  the  interest 
of  the  owner  is  subject  to  a  lien  on  ac- 
count of  an  alteration  made  by  a  sublessee, 
where  the  owner,  after  knowledge  that  the 
work  of  alteration  has  begun,  fails  to  post 
a  notice  of  non-liability.  Pacific  Sash  etc. 
Co.  V.  Bumiller,  162  Cal.  664;  124  Pac. 
230.  The  failure  to  post  the  notice  men- 
tioned in  this  section,  where  labor  is  be- 
stowed and  materials  are  furnished  in  the 
remodeling  of  a  building  on  leased  prem- 
ises, is  without  effect,  if  there  is  no  valid 
lien  in  existence,  and  there  is  no  privity 
of  contract  between  the  owner  and  the 
lessee.  Peterson  v.  Freiermuth,  17  Cal. 
App.  609;  121  Pac.  299. 

Person  having  interest  in  lands,  who  Is. 
A  mortgagee  is  not  a  person  having  "an 
interest  in  the  lands,"  within  the  meaning 
of  this  section:  a  mortgagee  has  but  a 
mere  right  to  have  his  debt  paid  out  of  the 
proceeds  of  a  sale  of  the  mortgaged  prop- 
erty, unless  it  should  be  otherwise  paid. 
Williams  v.  Santa  Clara  Mining  Ass'n,  66 
Cal.  193;  5  Pac.  85.  The  estate  created  by 
a  trust  deed  is  not  an  interest  in  the  land, 
requiring  the  trustee  to  give  notice  under 
this  section.  Hollywood  Lumber  Co.  v. 
Love,  155  Cal.  270*';  100  Pac.  698.  "The 
owner,  or  the  person  having  or  claiming 
any  interest"  in  the  lands  on  which  an 
improvement  is  erected,  referred  to  in  this 
section,  is  not  the  person  referred  to  in 
§  1186,  ante,  as  having  a  lien,  mortgage, 
or  other  encumbrance.  Williams  v.  Santa 
Clara  Mining  Ass'n,  66  Cal.  193;  5  Pac.  85. 

Who  may  give  notice.  A  corporation 
lessee,  the  mere  agent  of  the  owner  of  the 
land,  in  the  erection  and  construction  of  a 
building,  is  not  an  owner  entitled  to  give 
the  notice  under  this  section.  Western 
Lumber  etc.  Co.  v.  Merchants'  etc.  Co.,  13 
Cal.  App.  4;  108  Pac.  891. 

Necessity  of  notice  by  vendor.  A  ven- 
dor's lieu  has  priority  over  a  subsequent 
mechanic's  lien  for  work  done  on  the  prem- 
ises; hence,  the  holder  of  the  vendor's  lien 
is  not  required  to  give  notice,  under  this 
section,  that  he  will  not  be  responsible 
for  such  work.  Kuschel  v.  Hunter,  5  Cal. 
Unrep.  793;  50  Pac.  397.  A  vendor  under 
a  contract  for  the  sale  of  land,  with 
knowledge  that  the  vendee  is  constructing 
a  building  thereon,  must  give  notice  that 
he  will  not  be  responsible  for  the  improve- 
ment; otherwise  his  interest  iu  the  land  to 


its  entire  extent  becomes  subject  to  liens 
filed  pursuant  to  the  law  regulating  me- 
chanics' liens.  Avcrv  v.  Clark,  87  Cal.  619; 
22  Am.  St.  Rep.  272;  25  Pac.  919. 

Time  of  giving  notice.  The  notice  pro- 
vided for  in  this  section  could,  under  the 
amendment  to  this  section  in  1873-74,  be 
posted  within  three  days  after  construc- 
tion was  actually  commenced  on  leased 
land,  although  the  owner  of  such  land  had 
actual  knowledge  of  the  intended  construc- 
tion prior  to  the  commencement  thereof. 
Birch  v.  Magic  Transit  Co.,  139  Cal.  496; 
73  Pac.  238. 

Effect  of  failure  to  give  notice.  Under 
this  section,  where  the  owners,  having  con- 
structive notice  of  the  erection  of  a  build- 
ing on  the  lots  of  different  lessors,  fail  to 
give  notice  of  non-liability,  a  lien  for  labor 
bestowed  or  materials  furnished  attaches 
to  the  entire  building,  and  to  so  much  of 
each  lot  as  may  be  required  for  the  con- 
venient use  and  occupation  of  such  build- 
ing. Harmon  Lumber  Co.  v.  Brown,  165 
Cal.  193;  131  Pac.  368.  The  effect  of  the 
failure  of  the  owner  to  post  the  notice  is 
merely  to  charge  him  with  a  valid  lien  on 
the  premises,  in  favor  of  the  one  entitled 
thereto:  such  failure  does  not  make  him 
personally  liable.  Peterson  v.  Freiermuth, 
17  Cal.  A'pp.  609;  121  Pac.  299.  Under  the 
amendment  to  this  section  in  1907,  im- 
provements erected  upon  land  of  one  who 
did  not  authorize  the  same,  but  who  failed 
to  give  notice  of  non-liability,  are  deemed 
constructed  by  the  authority  of  the  owner. 
Harmon  Luinber  Co.  v.  Brown,  165  Cal. 
193;  131  Pac.  368. 

Computation  of  time.  Under  this  sec- 
tion, an  owner,  to  avoid  a  lien,  has  the 
privilege  of  objecting  formally  to  the  work 
within  ten  days  after  his  discovery  that  it 
is  under  way,  and  that  privilege  is  not 
curtailed  by  intervening  holidavs.  Gentle 
v.  Britton.  158  Cal.  328;  111  Pac."  9. 

Lien  on  homestead.  The  joint  action  of 
a  husband  and  wife  is  not  necessary  to  the 
creation  of  a  lien  upon  a  homestead. 
Palmer  v.  Lavigne,  104  Cal.  30;  37  Pac. 
775. 

Estoppel  of  owner  to  deny  lien.  The 
doctrine  upon  which  this  section  rests  is 
that  of  estoppel.  Gentle  v.  Britton,  158 
Cal.  328;  111  Pac.  9.  Where  the  owner  of 
land  stands  b}'  and  sees  his  tenant  erect  a 
large  and  costly  building  upon  such  land, 
without  giving  notice  under  this  section, 
he  will  not  be  heard  to  say  that  the  men 
who  bestowed  the  labor  upon  and  fur- 
nished the  materials  for  such  building  have 
no  lien  upon  such  laud  therefor,  because 
the  building  has  not  become  a  part  of  the 
realty  and  is  not  an  improvement  ujion 
his  property.  West  Coast  Lumber  Co.  v. 
Apfield,  86  Cal.  335;  24  Pac.  993.  The 
owners  of  several  mining  locations,  which, 
without  any  express  authorization  on  their 
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be  stated  in  the  notice  of  lien.    Jewell  v. 
McKay,  S2  Cal.  144;  23  Pac.  139. 

Conclusiveness  of  finding  on  appeal.  A 
finding  supported  by  evidence  that  the 
owner  gave  the  required  notice  of  non- 
responsibility  is  conclusive  on  appeal. 
Hickman  v.  Freiermuth,  21  Cal.  App.  629; 
132  Pac.  772. 

Mechanic's  lien  on  realty  for  iraprovementa 
made  with  consent  but  not  at  expense  of  owner. 
See  notes  11  Ann.  Gas.  1082;  19  Ann.  Gas.  734; 
11  L.  R.  A.    (X.  S.)   764. 

Eight  to  mechanic's  lien  on  property  of  infant 
under  contract  made  by  guardian.  See  notes  15 
Ann.   Gas.   1089;    15  L.  R.  A.    (N.   S.)    1159. 

Requiring  another  to  make  improvements  unon 
land  at  his  own  ezpeuse  as  consent  by  the  owner 
which  will  subject  his  interest  to  a  lien.  See  note 
11  L.  R.   A.    (N.   S.)    764. 

Power  of  lessee  or  vendee  to  subject  owner's 
interests  to  liens.  See  note  23  L.  R.  A.  (N.  S.) 
601. 


part,  are,  to  their  knowledge,  being  oper- 
ated as  a  single  mine,  are  estopped,  as 
against  lien  claimants,  from  objecting  to 
the  whole  property  being  treated  as  a  sin- 
gle mine.  Hamilton  v.  Delhi  Mining  Co., 
118  Cal.  118;  50  Pac.  378. 

Allegations  in  claim  and  complaint.  It 
is  not  necessary  that  the  complaint  in  an 
action  to  foreclose  a  mechanic's  lien  shall 
aver  that  the  owner  did  not  give  notice 
that  he  would  not  be  responsible  for  the 
construction  of  the  building:  such  notice, 
if  given,  is  matter  of  defense  to  be  set  up 
by  the  defendant.  West  Coast  Lumber  Co. 
V.  Newkirk,  80  Cal.  275;  22  Pac.  231.  The 
want  of  knowledge  is  to  be  alleged  and 
proved,  in  order  to  charge  the  interest  of 
the  owner  of  the  soil,  although  it  need  not 

§  1193.  Contractor  may  recover  only  amount  due.  Any  contractor  shall 
be  entitled  to  recover,  upon  a  lien  filed  by  him,  only  such  amount  as  may 
be  due  him  according  to  the  terms  of  his  contract,  after  deducting  all 
claims  of  other  parties  for  work  done  and  materials  furnished,  as  afore- 
said, and  embraced  within  his  contract;  and  in  all  cases  where  a  lien  shall 
be  filed  under  this  act  for  work  done  or  for  materials  furnished  to  any 
contractor,  he  shall  defend  any  action  brought  thereon  at  his  own  expense ; 
and  during  the  pendency  of  such  action,  the  owner  may  withhold  from  the 
contractor  the  amount  of  money  for  which  such  lien  is  filed ;  and  in  case  of 
judgment  against  the  owner  or  his  property  upon  the  lien,  the  said  owner 
shall  be  entitled  to  deduct  from  any  amount  due,  or  to  become  due  by  him 
to  the  contractor,  the  amount  of  such  judgment  and  costs;  and  if  the 
amount  of  such  judgment  and  costs  shall  exceed  the  amount  due  by  him 
to  the  contractor,  or  if  the  owner  shall  have  settled  with  the  contractor  in 
full,  he  shall  be  entitled  to  recover  back  from  the  contractor,  or  his  bonds- 
men or  sureties  on  any  bond  given  for  the  faithful  performance  of  his  con- 
tract, any  amount  so  paid  by  him,  the  said  owner,  in  excess  of  the  contract 
price,  and  for  which  the  contractor  was  originally  the  party  liable.  No 
act  done  by  such  owner  in  compliance  with  any  of  the  provisions  of  this 
chapter  shall  be  held  to  be  a  prevention  of  the  performance  of  any  such 
contract  by  the  contractor,  or  to  have  exonerated  the  sureties  on  such  or 
any  bond  given  for  faithful  performance,  or  for  the  payment  of  liens  of 
persons  performing  labor  or  furnishing  materials,  or  both;  provided,  that 
such  act  was  done  in  good  faith  and  without  design  to  injure  or  harass  any 
one. 

ful  performance  of  his  contract";  (5)  adding  the 
second  sentence.  See  ante,  Legislation  §  1183, 
par.  9. 

Contractor's  right  of  recovery.  Where 
a  building  is  partially  destroyed  before  its 
completion,  the  contractor  is  not,  in  an 
action  to  recover  damages,  entitled  to  any- 
thing more  than  what  is  due  him,  at  the 
time  of  such  destruction,  under  the  terms 
of  his  contract.  Anderson  v.  Quick,  163 
Cal.  658;  126  Pac.  871.  Where,  after  the 
ascertainment  of  the  amount  due  a  con- 
tractor for  extras,  the  whole  amount  of 
the   contract  price  and  extras,  and  after 


Legislation  8  1193.  1.  Enacted  March  11, 
1873,  and  then  read;  "§  1193.  The  court  may 
also  allow,  as  part  of  the  costs,  the  moneys  paid 
for  filing  and  recording  the  lien,  and  a  reasonable 
attorney's  fee  in  the   district   and   supreme  courts." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  411. 

3.  Amended  by  Stats.  1911,  p.  1318,  (1)  in 
the  first  clause  of  the  first  sentence,  substituting, 
(a)  "Any  contractor"  for  "The  contractor,"  (b) 
"due  him"  for  ''due  to  him,"  (c)  adding  at  the 
end  of  the  clause,  "and  embraced  within  his  con- 
tract"; (2)  in  the  second  clause,  substituting 
"under  this  act  for  work  done  or  for  materials 
furnished"  for  "under  this  chapter,  for  work 
done  or  materials  furnished";  (3)  in  the  third 
clause,  inserting  the  word  "such"  in  the  phrase 
"for  which  sucrh  lien  is  filed"  ;  (4)  in  the  final 
clause  of  the  first  sentence,  adding  "or  his  bonds- 
men or  sureties  on  any  bond  given  for  the  faith- 
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deduction  of  all  claims  of  other  parties 
for  work  done  and  materials  furnished, 
nothing  remains  due  him,  he  is  not  entitled 
to  recover  upon  the  lien  filed  by  him,  and 
cannot  recover  costs.  Stiuisou  v.  Dunham, 
146  Cal.  281;  79  Pac.  9GS. 

What  owner  may  deduct.  It  is  the  duty 
of  the  contractor  to  protect  the  property 
of  the  owner  against  any  lien  preferred 
by  subcontractors,  laborers,  or  material- 
men employed  by  him;  and  the  owner  is 
entitled  to  deduct  from  any  amount  due  to 
the  contractor  the  amount  of  judgment 
and  costs,  recovered  ujion  foreclosure  of 
the  lien  of  a  subcontractor.  Clanc}'  v. 
Plover,  107  Cal.  272;  40  Pac.  394;  and  see 
Covell  V.  Washburn,  91  Cal.  560;  27  Pac. 
859.  Where  the  owner  pays  off  a  lien  for 
materials  put  into  the  building,  and  ex- 
penses in  connection  therewith,  where  the 
contract  required  the  contractor  to  do  so, 
the  amount  may  be  allowed  as  a  counter- 
claim, and  deducted  from  the  amount 
otherwise  due  the  contractor.  Wyman  v. 
Hooker,  2  Cal.  App.  36;  83  Pac.  79. 

Contractor  must  defend  action  when. 
The  requirement  of  this  section,  that  the 
contractor  shall  defend,  at  his  own  ex- 
pense, any  action  brought  against  the  prop- 
erty which  is  the  subject  of  the  contract, 
for  work  done  or  materials  furnished,  ap- 
plies to  a  contract  void  for  failure  to  com- 
ply with  the  requirements  of  the  statute  as 
to  recording,  as  well  as  to  a  valid  con- 
tract. Macomber  v.  Bigelow,  123  Cal.  532; 
56  Pac.  449. 

Contractor  not  liable  to  subcontractor's 
material-man.  The  contractor  is  under  no 
personal  liability  to  a  material-man  who 
furnished  materials  to  a  subcontractor  for 
use  in  the  building.  Kruse  v.  Wilson,  3 
Cal.  App.  91;  84  Pac.  442. 

Subcontractor  not  bound  by  main  con- 
tract. The  subcontractor,  not  being  a 
party  to  the  original  contract,  is  not 
bound  by  the  main  contract,  where  its  pro- 
visions are  not  incorporated  in  his  con- 
tract with  the  original  contractor.  Man- 
nix  V.  Tryon,  1.52  Cal.  31;  91  Pac.  983. 

Interest  on  extras.  A  demand  for  ex- 
tras does  not  draw  interest  until  the 
amount  is  ascertained  by  the  judgment  of 
the  court.  Stimson  v.  Dunham,  146  Cal. 
281;  79  Pac.  968. 

§  1194.  Deficiency  of  proceeds  under  decree  of  foreclosure.  Whenever 
on  the  sale  of  the  property  subject  to  any  of  the  liens  provided  for  in  this 
chapter,  under  the  judgment  or  decree  of  foreclosure  of  such  lien,  there  is 
a  deficiency  of  proceeds,  judgment  for  the  deficiency  may  be  docketed 
against  the  party  personally  liable  therefor  in  like  manner  and  with  like 
effect  as  in  action  for  the  foreclosure  of  mortgages. 


Right     to    share    of     insurance-money. 

Whore  the  owner  is  under  a  contractual 
obligation  to  insure,  for  the  mutual  benetit 
of  himself  and  the  contractor,  to  the  full 
value  of  the  labor  and  material  that  may- 
be subject  to  destruction  by  fire  during 
the  progress  of  the  work,  and  the  building 
is  destroyed  by  fire  before  completion,  the 
loss  is  upon  the  owner,  and  the  contractors 
are  entitled,  on  equitable  principles,  upon 
abandonment  of  the  building  by  mutual 
consent  after  the  fire,  to  share  in  the 
amount  realized  from  the  insurance,  to  the 
extent  that  they  were  unpaid  for  the  work 
done  at  the  time  of  the  fire.  Butler  v.  Ng 
Chung,  160  Cal.  435;  Ann.  Cas.  1913A,  940; 
117  Pac.  512. 

One  action  to  settle  all  rights.  Where 
material-men  and  laborers  serve  written 
notices  upon  the  owners,  of  their  claims 
against  the  contractor,  which,  in  the  aggre- 
gate, are  in  excess  of  the  contract  price 
for  the  improvements  constructed,  the 
owner  cannot  be  held  beyond  the  contract 
price,  and  charged  with  additional  costs 
created  or  incurred  by  the  contractor,  and, 
having  the  funds  to  pay  to  the  parties  en- 
titled, may  maintain  an  action  to  bring 
in  all  interested  parties,  so  that  one  decree 
may  settle  all  rights,  and  may  offer  to  pay 
into  court  the  amount  due  the  contractor 
as  soon  as  the  amount  due  for  extras  may 
be  judicially  determined.  Stimson  v.  Dun- 
ham, 146  Cal.  281;  79  Pac.  968. 

Continuance.  In  an  action  for  the  value 
of  services  performed  and  materials  fur- 
nished under  a  void  contract,  where  it  is 
pleaded  in  the  answer  and  admitted  at  the 
trial  that  actions  are  pending  for  the  fore- 
closure of  liens  in  favor  of  subcontractors, 
it  is  the  duty  of  the  court  to  continue  the 
trial  of  the  case  until  such  actions  are 
tried  and  determined,  in  order  to  secure 
to  the  defendant  the  right  of  set-off  of 
the  amount  of  costs  in  such  actions  against 
the  claim  of  the  contractor,  it  being  his 
duty  to  pay  his  debts  to  the  subcontract- 
ors, or  to  defend,  at  his  own  expense,  suits 
brought  by  them.  Macomber  v.  Bigelow, 
123  Cal.  533;  56  Pac.  449. 

CODE  COMMISSIONERS'  NOTE.  See  §  1196, 
post,  and  note. 


Deficiency  judgment.    Ante,  §  726 

Legislation  §  1194.  1.  Enacted  March  11, 
1872,  and  then  read:  "§  1194.  Tn  every  casein 
which    different    liens   are    asserted   against    prop- 


erty, the  court  in  the  judgment  must  declare  the 
rank  of  each  lien  or  class  of  liens,  and  the  pro- 
ceeds of  the  sale  of  the  property  must  be  applied 
to  each  lien  or  class  of  lieus  in  the  order  of  its 
rank." 
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2.  Amended  by  Code  Amdts.  1873-74,  p.  412, 
and  differed  from  the  amendment  of  18S5,  in  that 
it  (1)  had  only  three  subdivisions,  reading, 
"First.  All  persons  other  than  the  original  con- 
tractors and  subcontractors.  Second.  The  sub- 
contractors. Third.  The  original  contractors"' ; 
and  (2)  had  the  word  "on"  instead  of  "in,"  after 
"whenever,"   in  final  clause. 

3.  Amended  by  Stats.  18S5,  p.  145,  and  then 
read:  "§  1194.  In  every  case  in  which  different 
liens  are  asserted  against  any  property,  the  court 
in  the  judgment  must  declare  the  rank  of  each 
lien,  or  class  of  liens,  which  shall  be  in  the  fol- 
lowing order,  viz.:  1.  All  persons  performing 
manual  labor  in,  on,  or  about  the  same.  2.  Per- 
sons furnishing  materials.  3.  Subcontractors. 
4.  Original  contractors.  And  the  proceeds  of  the 
sale  of  the  property  must  be  applied  to  each  lien 
or  class  of  liens  in  the  order  of  its  rank:  and 
whenever,  in  the  sale  of  the  property  subject  to 
the  lien,  there  is  a  deficiency  of  proceeds,  judg- 
ment may  be  docketed  for  the  deficiency  in  like 
manner  and  with  like  effect  as  in  actions  for  the 
foreclosure  of  mortgages." 

4.  Amended  by  Stats.  1911,  p.  1318.  See 
ante,  Legislation  §  1183,  par.  9. 

Construction  of  constitution.  The  con- 
stitutional provision  conferring  a  lien  is 
self-executing,  to  the  extent  that  it  con- 
fers a  lien  upon  the  classes  of  persons 
enumerated  therein,  and  it  makes  them 
equal,  in  point  of  rank,  with  regard  to 
each  other.  Miltimore  v.  Nofziger  Bros. 
Lumber  Co.,  1.50  Cal.  790;  90  Pac.  114. 

Constitutionality  of  section.  This  sec- 
tion, prior  to  the  amendment  of  1911,  was 
unconstitutional,  in  so  far  as  it  attempted 
to  give  a  priority  to  persons  performing 
manual  labor  over  persons  furnishing  ma- 
terials. Miltimore  v.  Xofziger  Bros.  Lum- 
ber Co..  150  Cal.  790;  90  Pac.  114. 

Parties  defendant.  It  is  proper,  in  an 
action  to  foreclose  a  lien  upon  a  structure, 
in  favor  of  a  laborer  or  material-man,  to 
make  both  the  owner  and  the  original  con- 
tractor parties  defendant,  and  to  unite  a 
personal  action  against  the  contractor  with 
the  foreclosure  suit  against  the  owner,  in 
order  to  prevent  a  multiplicity  of  suits. 
Giant  Powder  Co.  v.  San  Diego  Flume  Co., 
78  Cal.  193;  20  Pac.  419. 

Nature  of  personal  action.  The  per- 
sonal action  provided  for  is  a  simple  action 
upon  the  contract,  against  the  person  who 


purchases  materials,  whether  the  con- 
tractor or  the  owner,  and  has  no  reference 
to  the  lien  given  by  the  statute.  Central 
Lumber  etc.  Co.  v.  Center,  107  Cal.  193; 
40  Pac.  334. 

Personal  judgment.  Where  no  judgment 
in  a  mechanic's  lien  case  could  be  docketed 
against  the  defendant,  excci3t  for  a  defi- 
ciency, and  the  judgment  itself  cannot  be 
enforced  as  a  purely  personal  judgment 
against  the  defendant,  except  in  the  con- 
tingency that  a  deficiency  might  be  shown 
by  the  return  of  the  sheriff,  such  judg- 
ment is  not  a  personal  one  in  violation  of 
the  provisions  of  this  section.  Blanck  v. 
Commonwealth  Amusement  Corporation,  19 
Cal.  App.  720;  127  Pac.  805.  A  judgment 
in  an  action  to  enforce  the  liens  of  labor- 
ers is  not  enforceable  as  a  personal  judg- 
ment, except  for  such  deficiency  as  may 
be  shown  upon  the  sheriff's  return  of  the 
sale.  Hines  v.  Miller,  126  Cal.  683;  59  Pac. 
142.  The  right  to  a  money  judgment 
against  a  person  who  employs  mechanics 
or  purchases  material  is  not  lost  or  waived 
by  a  proceeding  to  enforce  the  lien,  or  to 
recover  from  the  owner  the  balance  of  the 
contract  price  remaining  in  his  hands. 
Bates  V.  Santa  Barbara  County,  90  Cal. 
543;  27  Pac.  438. 

Share  in  fund  for  lien  claimants.  No 
one  who  fails  to  establish  his  right  to  a 
lien  is  entitled  to  share  in  the  fund  set 
apart  by  law  for  the  satisfaction  of  lien 
claimants.  Stockton  Lumber  Co.  v.  Schuler, 
155  Cal.  411;  101  Pac.  307. 

Lien  prior  to  mortgage  when.  Liens  for 
materials  furnished,  which  the  material- 
men commenced  to  furnish  before  the  exe- 
cution of  mortgages  sued  upon,  have  pri- 
ority over  such  mortgages.  Germania 
Building  etc.  Ass'n  v.  Wagner,  61  Cal.  349. 

Right  to  personal  judgment  in  action  to  fore- 
close mechanic's  lien.  See  note  Ann.  Cas.  191-  . 
129. 

CODE  COMMISSIONERS'  NOTE.  See  note  to 
§  1186,  ante;  Crowell  v.  Gilmore,  18  Cal.  370; 
Tibbetts  v.  Moore,  23  Cal.  208;  Preston  v.  So- 
nera Lodge,  39  Cal.  116. 

§  1195.  Persons  claiming  liens  may  join  in  action.  Any  number  of  per- 
sons claiming  liens  may  join  in  the  same  action  and  when  separate  actions 
are  commenced,  the  court  may  consolidate  them.  The  court  must  also 
allow,  as  a  part  of  the  costs,  the  money  paid  for  verifying  and  recording 
the  lien,  such  costs  to  be  allowed  to  each  claimant  whose  lien  is  established, 
whether  he  be  plaintiff  or  defendant,  or  whether  they  all  join  in  one  action 
or  separate  actions  are  consolidated. 


Consolidation 
§  1048. 


of     actions,     generally.     Ante, 


Legislation  §  1195.  1.  Enacted  March  11, 
1872,  and  then  read:  "Whenever,  on  the  sale  of 
the  property  subject  to  the  lien,  there  is  a  defi- 
ciency of  proceeds,  judgment  may  be  docketed  for 
the  deficiency  in  like  manner  and  with  like  effect 
as  in  actions   for  the   foreclosure  of  mortgages." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  412, 
(1)  the  first  clause  of  the  section  being  in  the 
exact   words   of   the   first   sentence   of   the   present 


amendment  (1911),  (2)  the  second  clause  read- 
ing, "the  court  may  also  allow  as  part  of  the 
costs  the  moneys  paid  for  filing  and  recording  the 
lien  and  reasonable  attorney's  fee  in  the  district 
and  supreme  court."  See  ante.  Legislation  §  1193. 
3.  Amended  by  Stats.  1885.  p.  146,  (1)  mak- 
ing a  sentence  of  the  first  clause  of  the  preceding 
amendment,  and  (2)  changing  the  second  sen- 
tence to  read:  "The  court  must  also  allow,  as  a 
part  of  the  costs,  the  money  paid  for  filing  and 
recording  the  lien,  and  reasonable  attorneys'  fees 
in   the   superior   and   supreme   courts,    such   costs 
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and  attorneys'  fees  to  be  allowed  to  each  lien 
claimant,"  the  rest  of  the  sentence  thereafter 
being  in  the  exact  words  of  the  present  section. 

4.  Amended  by  Stats.  1»11,  p.  1319,  the 
changes  being  in  the  first  part  of  the  second  sen- 
tence.    See  ante.  Legislation  §  1183,  par.  9. 

Constitutionality  of  section.  Upon  the 
foreclosure  of  mechanics'  liens,  no  attor- 
ney's fee  can  be  allowed  to  the  successful 
claimants:  the  provision  in  this  section 
prior  to  the  amendment  of  1911,  making 
such  allowance,  was  unconstitutional.  Bur- 
nett V.  Glas,  154  Cal.  249;  97  Pac.  423; 
Raphael  Co.  v.  Grote,  154  Cal.  137;  97  Pac. 
155;  Merced  Lumber  Co.  v.  Bruschi,  152 
Cal.  372;  92  Pac.  844;  Mannix  v.  Tryon, 
152  Cal.  31;  91  Pac.  983;  Union  Lumber 
Co.  V.  Simon,  150  Cal.  751;  89  Pac.  1077; 
Builders'  Supply  Depot  v.  O'Connor,  150 
Cal.  265;  119  Am.  St.  Eep.  193;  11  Ann. 
Cas.  712;  17  L.  R.  A.  (N.  S.)  909;  88  Pac. 
982;  Los  Angeles  Pressed  Brick  Co.  v.  Hig- 
gins,  8  Cal.  App.  514;  97  Pac.  414;  Farn- 
ham  V.  California  Safe  Deposit  etc.  Co., 
8  Cal.  App.  266;  96  Pac.  788;  Los  Angeles 
Pressed  Brick  Co.  v.  Los  Angeles  Pacific 
Boulevard  etc.  Co.,  7  Cal.  App.  460;  94 
Pac.  775;  Danaldson  v.  Orchard  Crude  Oil 
Co.,  6  Cal.  App.  641;  92  Pac.  1046;  Pacific 
Lumber  Co.  v.  Wilson,  6  Cal.  App.  561;  92 
Pac.  654;  Stimson  Mill  Co.  v.  Nolan,  5  Cal. 
App.  754;  91  Pac.  262.  That  provision 
was  violative  of  both  the  Federal  and  state 
constitutions.  Engel  v.  Ehret,  21  Cal.  App. 
112;  130  Pac.  1197.  But  an  attorney's  fee 
may  be  allowed  in  an  action  to  enforce  the 
lien  of  a  street  assessment.  Engebretsen 
V.  Gay,  158  Cal.  30;  Ann.  Cas.  1912A,  690; 
109  Pac.  880. 

Joinder  of  several  liens  in  same  action. 
Where  several  mining  claims  adjoin  one 
another,  and  are  owned  by  one  company 
and  worked  as  one  mine,  the  liens  of  dif- 
ferent persons  upon  different  portions  of 
the  property  may  be  joined  in  the  same 
action,  the  counts  being  separately  stated. 
Malone  v.  Big  Flat  Gravel  Mining  Co.,  76 
Cal.  578;  18  Pac.  772.  Where  several  me- 
chanics' liens  are  united  in  one  complaint, 
and  there  is  a  distinct  statement  of  the 
facts  as  to  each  lien,  there  is  a  sufficient 
separate  statement  of  each  cause  of  action, 
though  they  are  not  numbered  or  other- 
wise formally  designated.  Booth  v.  Pen- 
dola,  88Cal.  36;  23  Pac.  200. 

Consolidation.  There  is  only  one  single 
action  upon  consolidation;  the  decision 
thereon  is  to  be  made  as  if  the  cause  had 
been  presented  in  a  single  complaint,  and 
is  to  be  embodied  in  a  single  set  of  find- 
ings, in  which  all  facts  in  issue  in  the  con- 
solidated action  are  to  be  incorporated. 
Union  Lumber  Co.  v.  Simon,  150  Cal.  751; 
89  Pac.  1077.  After  the  consolidation  of 
several  actions  for  the  foreclosure  of  dif- 
ferent mechanics'  liens,  as  provided  in  this 
section,  the  actions  should  be  treated  as 
a  single  action  by  the  respective  plaintiffs 


against  the  defendants,  and  the  decision 
of  the  court  should  be  embodied  in  a  single 
set  of  findings,  upon  which  a  single  judg- 
ment should  be  entered.  Willamette  Steam 
Mills  etc.  Co.  V.  Los  Angeles  College  Co., 
94  Cal.  229;  29  Pac.  629.  A  single  judg- 
ment is  authorized  in  a  consolidated  action 
to  enforce  mechanics'  liens,  though  dis- 
tinct causes  of  action  are  set  forth.  Nord- 
strom V.  Corona  City  Water  Co.,  155  Cal. 
206;  132  Am.  St.  Eep.  81;  100  Pac.  242. 

Allowance  of  costs.  Costs  are  properly 
allowed  and  made  payable  out  of  the  pro- 
ceeds of  the  property  ordered  to  be  sold, 
where  claimed  in  the  complaint  in  an  ac- 
tion where  the  defendant  defaulted.  De 
Camp  Lumber  Co.  v.  Tolhurst,  99  Cal.  631; 
34  Pac.  438.  A  party  establishing  a  claim 
is  properly  allowed,  as  a  part  of  the  costs 
on  the  foreclosure  of  a  mechanic's  lien,  the 
money  paid  for  filing  and  recording  the 
lien.  Linck  v.  Johnson,  6  Cal.  Unrep.  817; 
66  Pac.  674.  The  expense  of  filing  me- 
chanics' liens  is  properly  a  part  of  the 
"costs  and  disbursements"  upon  foreclos- 
ure. Builders'  Supply  Depot  v.  O'Connor, 
150  Cal.  265;  119  Am.  St.  Rep.  193;  11 
Ann.  Cas.  712;  17  L.  R.  A.  (N.  S.)  909;  88 
Pac.  982.  The  claimant  of  a  mechanic's 
lien  is  not  entitled  to  recover  expenses  in- 
curred by  him  for  filing  a  notice  of  lien, 
in  an  action  to  subject  the  unpaid  portion 
of  the  contract  price  to  the  payment  of 
his  claim.  Bates  v.  Santa  Barbara  County, 
90  Cal.  543;  27  Pac.  438.  The  cost  of  re- 
cording the  lien  is  required  to  be  provided 
for  by  the  court,  "as  an  incident  to  the 
judgment."  Peckham  v.  Fox,  1  Cal.  App. 
307;  82  Pac.  91.  Where  the  contractor 
fails  to  establish  his  lien  for  the  amount 
due  him  according  to  the  terms  of  his  con- 
tiact,  he  docs  not  come  within  the  pro- 
visions of  this  section  as  to  costs.  Stimsou 
V.  Dunham,  146  Cal.  281;  79  Pac.  968. 

Allegations  of  complaint.  Prior  to  the 
amendment  of  this  section  in  1911,  no 
allegation  was  required  to  be  inserted  in 
a  complaint  for  the  foreclosure  of  a  me- 
chanic's lien  relative  to  the  claim  of  the 
jilaiutiff  for  attornej^s'  fees;  and  an  allega- 
tion on  that  subject,  if  made,  did  not  bind 
the  partj'  making  it.  Clancy  v.  Plover,  107 
Cal.  272;  40  Pac.  394. 

Jurisdiction  of  superior  court.  In  an 
action  to  foreclose  several  mechanics'  lions, 
whore  the  demand  of  each  claimant  is  less 
than  three  hundred  dollars,  if  the  liens 
claimed  are  invalid,  and  the  equity  juris- 
diction to  enforce  them  fails,  the  superior 
court  has  no  jurisdiction  to  render  a  per- 
sonal judgment  against  the  owners  of  the 
land;  such  judgment,  if  rendered,  must  be 
several,  and  not  joint,  and  the  several  de- 
mands cannot  be  cumulated  for  the  pur- 
pose of  jurisdiction;  a  joint  personal  judg- 
ment in  favor  of  several  plaintiffs,  for  a 
sum  in  excess  of  three  hundred  dollars,  the 
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respective    demands    being    severally    less  for  recording  the  lien,  as  provided  in  this 

than  that  sum,  cannot  be  sustained.   Miller  section.     Seammon   v.   Denio,   72   Cal.   393; 

V.  Carlisle,  127  Cal.  327;  59  Pac.  785.  14  Pac.  98. 

Appeal.      Where  a  judgment  fails  to  al-  Assignment   of  mechanics'   liens.     See   note   40 

low   costs,   it   will   be   modified,   on    appeal,  '^'"vaUdiS'^of  ^mechanic's  lien  providing  for  f-- 

80  as  to  include  costs,  including  expenses  ing  of  attorneys'  fees.    See  note  11  Ann.  Gas.  714. 

§  1196.  Attachments,  etc.,  against  materials.  Whenever  materials  shall 
have  been  furnished  for  use  in  the  construction,  alteration,  or  repair  of  any 
building  or  other  improvement,  such  materials  shall  not  be  subject  to 
attachment,  execution,  or  other  legal  process,  to  enforce  any  debt  due  by 
the  purchaser  of  such  materials,  except  a  debt  due  for  the  purchase-monej 
thereof,  so  long  as  in  good  faith  the  same  are  about  to  be  applied  to  the 
construction,  alteration,  or  repair  of  such  building,  mining  claim,  or  other 
improvement. 

Legislation  §   1196.       1.   Enacted     March     11,  CODE    COMMISSIONERS'    NOTE.      Material- 

lS7a,  and  read:   "Any  number  of  persons  claim-  men    and    mechanics,    whose    claims    are    several, 

ing  liens  may  join  in  the   same  action,   and  when  without  any   community  of  interest  in  the   claims 

separate    actions    are    commenced    the    court    may  themselves,    may    be    joined    as    plaintiffs    in    an 

consolidate  them."  action  to   establish  and  enforce  their  liens.    Bar- 

3.    Amended  by  Code  Amdts.  1873-74,  p.  412.  ber  v.  Reynolds,  33  Cal.  497. 

3.   Repeal   by    Stats.    1901,   p.    190;    unconsti- 
tutional.   See  note  ante,  §  5. 

§  1197.     Lien  does  not  impair  right  of  personal  action  to  recover  debt. 

Nothing  contained  in  this  chapter  shall  be  construed  to  impair  or  affect  the 
right  of  any  person  to  whom  any  debt  may  be  due  for  work  done  or  mate- 
rials furnished  to  maintain  a  personal  action  to  recover  said  debt  against 
the  person  liable  therefor;  and  the  person  bringing  such  personal  action 
may  take  out  an  attachment  therefor,  notwithstanding  his  lien,  and  in  his 
affidavit  to  procure  an  attachment  need  not  state  that  his  demand  is  not 
secured  by  a  lien;  but  the  judgment,  if  any,  obtained  by  the  plaintiff  in 
such  personal  action  shall  not  be  construed  to  impair  or  merge  any  lien 
held  by  said  plaintiff  under  this  chapter;  provided,  only,  that  any  money 
collected  on  said  judgment  shall  be  credited  on  the  amount  of  such  lien  in 
any  action  brought  to  enforce  the  same,  in  accordance  with  the  provisions 
of  this  chapter. 

Legislation  §  1197.      1.  Enacted    March    11,  fornia  Portland  Cement  Co.  v.  Wentworth 

1872,  the  changes  therefrom  being  noted  infra.  rr^fol    Tr,      IK    Pol      A  T^T^     7(11.    no   T>n^     im 

3.  Amended  by  Code  Amdts.  1873-74,  p.  351,  ^lotel  Co.,  16  Cal.  App.  701,  118  Pac.  103. 
(1)  in  first  clause,  substituting  "shall  be  con-  Under  the  provisions  of  this  section,  any 
strued"  for  "can  be  construed" ;  (2 )  striking  out  person  to  whom  a  debt  is  due  for  mate- 
the  second  and  third  clauses  of  the  original  code  ■  ,  j.  ■  i.  j  j?  xi.  i.-  i?  i_  -u 
section,  the  second  clause  being  in  the  exact  rials  furnished  for  the  erectionof  a  build- 
words  of  the  second  clause  of  the  present  amend-  jng  may,  in  addition  to  an  action  to  fore- 

l^^"^J^^"f^Vi,^°^  *^^  ^'"''"^  ''Hr.^.f'^'nn[l"fn  h:,'v"  f^ose  &  lieu  against  the  building  and  its 
the  third  of  the  present  amendment,   only  in  nav-  .         ip  & 

ing  (a)  "cannot  be  construed"  instead  of  /'shall  owner,  maintain  a  personal  action  to  re- 
not  be  construed,"  and  (b)  "held  by  plaintiff"  cover  such  debt  against  the  person  liable 
'"st'imend'ed'bv'strts.  teSlf  p.  1319,  (1)  in  therefor.  Fresno  Planing  Mill  Co.  v.  Man- 
first  clause,  sub.stituting  "recover  said  debt"  for  ning,  20  Cal.  App.  766;  130  Pac.  196.  The 
"recover  such  debt";  (2)  inserting  the  second  right  to  a  lien  is  not  an  exclusive  remedy: 
and  third  clauses  (see  par.  2,  supra);  (3)  add-  ■,  ■  ±.  v  i  ,.■ 
ing  the  proviso  at  the  end  of  the  section.  See  »  claimant  may  have  a  personal  action 
ante.  Legislation  §  1183,  par.  9.  and  attachment  lien  when  the  owner  is 
Personal  action  on  debt.  Notwithstaud-  personally  liable;  the  two  remedies  are 
ing  the  general  procedure  for  the  fore-  cumulative.  Hickman  v.  Freiermuth,  21 
closure  of  mechanics'  liens,  a  separate  ac-  Cal.  App.  629;  132  Pac.  772.  The  personal 
tion  on  the  debt  may  be  maintained.  Los  action  provided  for  in  this  section  is  a 
Angeles  Pressed  Brick  Co.  v.  Higgins,  8  simple  action  upon  the  contract,  against 
Cal.  App.  514;  97  Pac.  414.  Until  mate-  the  person  who  purchases  the  materials, 
rials  furnished  for  a  structure  are  actually  whether  contractor  or  owner,  and  has  no 
enii)loyed  in  some  part  thereof,  no  right  reference  to  the  lien  given  by  the  statute. 
of  lien  exists  on  the  part  of  the  person  Central  Lumber  etc.  Co.  v.  Center,  107  Cal. 
furnishing  them,  but  there  is  a  personal  193;  40  Pac.  334.  An  action  may  be  main- 
tight   of   action   against   the   owner.     Cali-  tained  by  a  material-man  or  mechanic  to 
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subject  the  unpaiil  portion  of  the  contract 
price  to  the  payment  of  a  claim  against 
a  building,  without  his  seeking  to  enforce 
a  lien  against  the  building,  and  in  such 
action  there  may  be  a  deficiency  judgment. 
Bates  V.  Santa  Barbara  County,  90  Cal. 
543;  27  Pac.  438.  The  statute  does  not 
expressly  or  by  necessary  implication  pro- 
hibit an  action  upon  an  implied  contract 
to  recover  the  value  of  labor  or  materials, 
although  such  value  may  exceed  one  thou- 
sand dollars.  Rebman  v.  San  Gabriel  Val- 
ley Land  etc.  Co.,  95  Cal.  390;  30  Pac.  564. 
Right  to  personal  judgment.  The  right 
to  a  personal  judgment  is  not  dependent 
on  the  constitutional  right  to  a  lien,  or  on 
the  mechanic's  lien  law.  Los  Angeles 
Pressed  Brick  Co.  v.  Higgins,  8  Cal.  App. 
514;  97  Pac.  414.  Where  work  was  done 
and  materials  furnished  at  the  instance  of 
the  owner,  the  lien-holders  are  entitled  to 
a  personal  judgment  against  the  owner,  as 
well  as  to  a  judgment  foreclosing  their 
liens.  Farnham  v.  California  Safe  Deposit 
etc.  Co.,  8  Cal.  App.  266;  96  Pac.  788. 
Subcontractors  are  entitled  to  a  lien  for 
materials  furnished,  but  are  not  entitled 
to  a  personal  judgment  against  owners. 
Builders'  Supply  Depot  v.  O'Connor,  150 
Cal.  265;  119  Am.  St.  Eep.  193,  11  Ann. 
Gas.  712;  17  L.  R.  A.  (N.  S.)  909;  88  Pac. 

§  1198.  Rules  of  practice.  Except  as  otherwise  provided  in  this  chap- 
ter, the  provisions  of  part  two  of  this  code  are  applicable  to,  and  constitute 
the  rules  of  practice  in,  the  proceedings  mentioned  in  this  chapter. 


982.  A  material-man  cannot,  by  notice  to 
the  owner  to  withhold  money,  become  en- 
titled to  a  personal  judgment  against  the 
owner,  who  completed  the  building,  where 
there  is  nothing  payable  from  him  to  the 
contractor  after  the  liens  are  extinguished. 
Hughes  Bros.  v.  Hoover,  3  Cal.  App.  145; 
84  Pac.  681. 

Jurisdiction  of  superior  court.  When 
the  superior  court  acquires  jurisdiction  of 
a  suit  to  enforce  a  mechanic's  lien,  it  has 
jurisdiction  to  render  a  personal  judgment 
for  the  amount  claimed,  although  the  right 
to  the  lien  is  denied,  and  the  amount 
claimed  is  less  than  three  hundred  dollars. 
Mannix  v.  Tryon,  152  Cal.  31;  91  Pac.  983. 

Eight  to  enforce  mechanic's  lien  and  to  pursue 
other  remedy  simultaneously.  See  note  3  Ann. 
Cas.   1100. 

CODE    COMMISSIONERS'    NOTE.      A    person 

having  secured  a  lien  under  the  statute  does 
not  forfeit  or  waive  it  by  causing  an  attachment 
to  be  issued  and  levied  upon  property  of  the 
debtor  to  secure  the  same  demand.  The  two 
remedies  are  cumulative,  and  both  may  be  pur- 
sued at  the  same  time.  If  the  party  attempts 
to  pursue  them  in  separate  actions,  he  might  be 
put  to  his  election;  but  it  is  no  defense  to  an 
action  for  the  enforcement  of  a  lien,  that,  in  a 
previous  action  for  the  same  debt,  an  attach- 
ment was  issued  and  levied  upon  the  property 
of  the  debtor,  especially  if  nothing  was  realized 
by  the  attachment,  and  the  suit  had  been  dis- 
missed. Brennan  v.  Swasey,  16  Cal.  141;.  76 
Am.  Dec.  507. 


Provisions  of  Part  11.    See  ante,  §§  307  et  seq. 

Legislation  §  1198.     Enacted  March  11,  1873. 

Right  of  action.  There  can  be  no  fore- 
closure of  a  mechanic's  lien  until  the  debt 
for  which  the  lien  is  made  and  held  as 
security  has  become  payable.  Harmon  v. 
Ashmead,  60  Cal.  439.  No  right  of  action 
accrues  to  the  contractor  for  extra  work 
done  by  him,  until  the  same  is  valued,  or 
some  good  and  sufficient  excuse  for  a  fail- 
ure to  value  the  same  in  accordance  with 
the  agreement  is  shown;  and  in  cases  where 
no  valuation  is  made,  and  no  reason  is 
shown  for  a  failure  to  make  such  a  valu- 
ation, the  contractor  is  not  entitled  to  re- 
cover anything.  Holmes  v.  Richet,  56  Cal. 
307;  38  Am.  Rep.  54.  The  claimant  of  a 
lien  for  the  drilling  of  an  oil-well  is  not 
entitled  to  foreclose,  except  as  against 
such  land  as  was  necessary  for  the  con- 
venient use  and  occupation  of  the  well. 
Berentz  v.  Kern  King  Oil  etc.  Co.,  7  Cal. 
Unrep.  214;  84  Pac.  45.  A  default  in  pay- 
ment is  a  prevention  of  performance:  the 
contractor  is  then  entitled  to  discontinue 
the  work,  and  to  recover  upon  a  quantum 
meruit.  Tubbs  v.  Delillo,  19  Cal.  App.  612; 
127  Pac.  514.  A  building  contract,  invalid 
for  failure  of  the  contractor  to  file  it,  and 
absolutely  void  as  against  subcontractors 
and    material-men,    though    it    cannot    be 


made  the  basis  of  recovery  by  the  eon- 
tractor,  yet  it  nevertheless  constitutes  the 
measure  and  test  of  the  right  of  the  con- 
tractor to  recover  in  assumpsit.  Laidlaw 
v.  Marye,  133  Cal.  170;  65  Pac.  391;  over- 
ruling Rebman  v.  San  Gabriel  Land  etc. 
Co.,  95  Cal.  390;  30  Pac.  564. 

Assignment.  The  assignment  of  a  debt 
secured  by  a  mechanic's  lien  does  not 
carry  the  lien  with  it,  unless  the  lien  was 
perfected  prior  to  the  assignment.  Cali- 
fornia Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  701;  US  Pac.  103. 
The  assignee  of  a  mechanic's  lien  claim, 
not  to  take  effect  until  after  its  recorda- 
tion, may  maintain  an  action  in  his  own 
name  to  foreclose  it.  McClung  v.  Paradise 
Gold  Mining  Co.,  164  Cal.  517;  129  Pac. 
774. 

Parties  defendant.  The  practice  in  ac- 
tions for  the  foreclosure  of  the  liens  of 
material-men  and  others,  in  making  the 
owner  and  the  contractor  parties  defend- 
ant, and  uniting  a  personal  action  against 
the  contractor  for  the  money  with  the  ac- 
tion to  establish  the  lien  and  for  its  fore- 
closure against  the  owner,  is  a  commend- 
able practice,  in  that  it  prevents  a  multi- 
plicity of  suits,  and  thus  saves  labor  and 
expense.  Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  193;  20  Pac.  419.     The 
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person  who  contracts  for  materials  to  be 
used  in  the  erection  of  a  building  may  be 
made  a  party  defendant  with  the  owner 
of  the  building,  in  an  action  to  foreclose 
a  mechanic's  lien,  in  which  a  personal 
judgment  may  be  rendered  against  the 
contractor,  even  though  the  lien  be  denied: 
the  contractor  is  a  proper  defendant,  to 
avoid  a  multiplicity  of  suits.  Fresno  Plan- 
ing Mill  Co.  V.  Manning,  20  Cal.  App.  766; 
130  Pac.  196. 

Allegations  of  complaint  and  proof.  In 
an  action  brought  to  recover  an  amount 
claimed  as  wages,  and  to  have  such  amount 
declared  to  be  a  lien  upon  mining-land  de- 
scribed in  the  complaint,  it  is  essential  for 
the  plaintiff  to  allege  and  prove  that  the 
labor  was  performed  at  the  instance  of  the 
owner,  or  of  his  agent,  within  the  mean- 
ing in  §  1183,  ante,  thereof  as  to  who  shall 
be  held  to  be  such  agent.  Reese  v.  Bald 
Mountain  Consol.  Gold  Mining  Co.,  133 
Cal.  285;  65  Pac.  578.  In  the  action  to 
enforce  the  lien,  the  claimant  must  state 
in  his  complaint  all  the  facts  essential  to 
a  recovery,  and  show  that  the  person  with 
whom  he  dealt  had  authority  from  the 
owner,  either  express  or  implied,  to  create 
a  lien  upon  his  property.  Corbett  v.  Cham- 
bers, 109  Cal.  178;  41  Pac.  873.  A  com- 
plaint which  fails  to  set  forth  the  plans 
and  specifications  of  the  original  contract 
in  regard  to  a  portion  of  the  work  pro- 
vided for  in  the  contract  is  not  fatally 
defective  as  against  a  general  demurrer. 
Slight  V.  Patton,  96  Cal.  381;  31  Pac.  248. 
Where  the  contract  was  not  recorded,  it 
is  not  essential  to  the  plaintiff's  cause  of 
action  that  the  exact  amount  of  the  con- 
tract should  be  averred.  Christenson  Lum- 
ber Co.  v.  Buckley,  17  Cal.  App.  37;  118 
Pac.  466.  The  complaint  for  the  foreclos- 
ure of  a  claim  of  lien  sufficiently  alleges 
the  value  of  the  materials,  by  alleging  the 
contract  price  at  which  they  were  fur- 
nished, in  the  absence  of  a  demurrer  for 
uncertaintv  in  this  particular.  Bringham 
V.  Knox,  127  Cal.  40;  59  Pac.  198;  and  see 
Himmelmann  v.  Spanagel,  39  Cal.  401; 
Tehama  County  v.  Brvan,  68  Cal.  57;  8 
Pac.  673;  Grant  v.  Sheerin,  84  Cal.  197; 
23  Pac.  1094.  Though  a  complaint  in  an 
action  to  foreclose  a  mechanic's  lien  pro- 
ceeds upon  the  theory  that  the  contract 
between  the  owner  and  the  contractor  is 
void,  and  seeks  to  recover  the  reasonable 
value  of  the  services  rendered,  it  is  not 
subject  to  a  general  demurrer  because  of 
an  allegation  therein  that  there  is  suffi- 
cient money  in  the  hands  of  the  owner  to 
pay  all  claims.  Anderson  v.  Bloan,  19  Cal. 
App.  581;  126  Pac.  859.  The  materials 
must  not  only  have  been  used  in  the  con- 
struction of  the  building,  but  they  must 
have  been,  by  the  oxjircss  terms  of  the  con- 
tract, furnished  for  the  particular  build- 
ing on  which  the  lien  is  claimed;  and,  to 


entitle  a  material-man  to  enforce  such  a 
lien  at  law,  these  terms  of  the  contract 
must  be  alleged  and  proved.  Holmes  v. 
Richet,  56  Cal.  307;  38  Am.  Rep.  54.  The 
assumption  that  a  "well"  is  an  oil-well  is 
not  warranted  from  the  corporate  name  of 
a  party  where  there  is  no  allegation  com- 
pelling such  assumption.  Parke  &  Lacy 
Co.  V.  Inter  Nos  Oil  etc.  Co.,  147  Cal.  490; 
82  Pac.  51.  Where  materials  are  furnished 
to  a  contractor,  to  be  used  in  a  school- 
house,  the  one  who  supplies  them  cannot 
recover  against  the  school  district,  with- 
out pleading  and  relying  upon  the  notice 
given  in  §  1184,  ante;  if  he  fails  to  do  this, 
the  judgment,  as  between  the  same  par- 
ties, is  conclusive  in  a  subsequent  action 
involving  identically  the  same  question. 
Suisun  Lumber  Co.  v.  Fairfield  School  Dis- 
trict, 19  Cal.  App.  587;  127  Pac.  349. 

Verification  of  complaint.  The  com- 
plaint for  the  foreclosure  of  a  mechanic's 
lien  is  not  required  to  be  verified.  Parke 
&  Lacy  Co.  v.  Inter  Nos  Oil  etc.  Co.,  147 
Cal.  490;  82  Pac.  51. 

Amendment  of  complaint.  Where  a  suit 
to  enforce  a  lien  was  brought  within  the 
statutory  time,  and  the  complaint  was 
amended  about  two  years  thereafter,  but 
was  based  upon  the  same  cause  of  action, 
the  amendment  relates  back  to  the  date 
upon  which  the  original  complaint  was 
filed.  White  v.  Soto,  82  Cal.  654;  23  Pac. 
210. 

Complaint  in  intervention.  A  mechan- 
ic's lien  may  be  foreclosed,  through  the 
agency  of  a  complaint  in  intervention. 
Tubbs  V.  Delillo,  19  Cal.  App.  612;  127 
Pac.  514. 

Denial  in  answer.  The  rule,  that  where 
facts  are  alleged  in  a  verified  complaint, 
which  are  presumptively  within  the  knowl- 
edge of  the  defendant,  he  is  not  permitted 
to  deny  them  upon  information  and  belief, 
but  must  answer  positively,  does  not  apply 
to  the  denial  of  the  sufficiency  of  a  re- 
corded claim  of  lien.  Hagman  v.  Williams, 
88  Cal.  146;  25  Pac.  1111. 

Refusal  of  separate  trials.  Where  an 
action  is  brought,  under  §  1195,  ante,  for 
the  foreclosure  of  two  laborers'  liens,  sepa- 
rately claimed  by  the  plaintiffs  against  the 
same  property,  there  is  no  prejudicial  error 
in  the  refusal  of  the  court  to  grant  sepa- 
rate trials;  but  the  defendant,  by  with- 
drawing his  answer  as  to  one  plaintiff  and 
proceeding  with  the  trial  as  to  the  other, 
waives  error,  if  any.  Curnow  v.  Happy 
Valley  Blue  Gravel  etc.  Co.,  68  Cal.  262; 
9  Pac.  149.  The  contractor  is  a  proper 
party  to  an  action  by  a  material-man  to 
enforce  his  lien,  but  he  is  not  a  necessary 
party;  hence,  the  owner  cannot  complain, 
upon  appeal,  because  he  was  not  joined  as 
a  co-defendant,  where  he  did  not  ask  the 
trial  court  for  an  order  to  have  him  so 
joined.    Yancy  v.  Morton,  94  Gal.  558;  29 
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Pac.  1111;  and  seo  Euss  Lumber  Co.  v. 
Garrcttson,  87  Cal.  59G;  25  Pac.  747;  Green 
V.  Clifford,  94  Cal.  49;  29  Pac.  331. 

Jury  trial.  An  action  to  foreclose  a  me- 
chanic's lien  is  equitable,  and  a  party 
thereto  is  not  entitled  to  a  jury  trial  as 
a  matter  of  right;  granting  or  refusing  a 
jury  trial  is  within  the  discretion  of  the 
court,  which  may  impose  conditions  to  be 
complied  with  as  terms  for  granting  the 
same.  Curnow  v.  Happy  Valley  Blue 
Gravel  etc.  Co.,  68  Cal.  262;  9  Pac.  149. 
The  owner  of  property,  against  whom  no 
personal  judgment  is  sought,  is  not  en- 
titled to  demand  a  jury  trial  in  an  action 
to  foreclose  a  mechanic's,  subcontractor's, 
or  material-man's  lien:  such  a  suit  is  one 
in  equity.  Coghlan  v.  Quartararo,  15  Cal. 
App.  662;  115  Pac.  664. 

Question  of  fact.  Whether  a  building 
contract  has  been  substantially  performed 
is  a  question  of  fact.  Harlan  v.  Stufifle- 
beem,  87  Cal.  508;  25  Pac.  686. 

Evidence.  Parol  evidence  is  inadmis- 
sible to  show  what  plans  and  specifications 
were  intended  to  be  part  of  a  building 
contract.  Hartwell  v.  Ganahl  Lumber  Co., 
8  Cal.  App.  733;  97  Pac.  901.  A  notice  of 
mechanic's  lien,  properly  verified  and  filed 
for  record,  is  admissible  in  evidence.  Nof- 
ziger  Lumber  Co.  v.  Solomon,  13  Cal.  App. 
621;  110  Pac.  474. 

Knowledge  of  agent.  Knowledge  of  an 
agent  as  to  matters  affecting  the  property 
is  the  knowledge  of  the  owner.  Pacific 
Lumber  Co.  v.  Wilson,  6  Cal.  App.  561;  92 
Pac.  654. 

Estoppel.  A  party  who  gives  a  bond  as 
an  independent  security,  and  thereby  in- 
duces another  to  make  full  payment  of  the 
contract  price  for  the  construction  of  a 
building,  is  not  in  a  position  to  deny  his 
liability  upon  it;  and  if,  in  order  to  sus- 
tain an  action,  it  is  necessary  that  the 
bond  be  based  upon  a  valid  building  con- 
tract, it  will  be  held  that  the  obligor  is 
estopped  to  dispute  the  truth  of  the  par- 
ticular recital  contained  in  the  bond  as 
to  such  contract.  Kiessig  v.  Allspaugh,  91 
Cal.  234;  13  L.  R.  A.  418;  27  Pac.  662.  A 
contractor  who  delivers  a  bond  as  an  inde- 
pendent security,  and  thereby  induces  a 
party  to  make  full  payment  of  the  con- 
tract price,  cannot  deny  his  liability  upon 
it,  and  he  is  estopped  to  dispute  the  truth 
of  the  particular  recital  contained  in  the 
bond  as  to  such  fact.  Union  Sheet  Metal 
Works  V.  Dodge,  129  Cal.  390;  62  Pac.  41. 

Variance.  The  technical  doctrine  of 
variance  does  not  apply  to  notice  of  a 
mechanic's  lien:  all  that  is  required  is  that 
the  statement  of  the  terms  of  the  contract 
shall  be  substantially  true.  Lucas  v.  Eea, 
10  Cal.  App.  641;  102  Pac.  822;  7  Cal. 
Unrep.  363;  101  Pac.  537;  Lucas  v.  Gobbi, 
10  Cal.  App.  648;  103  Pac.  157.  Variances 
that  are  not  misleading  should  be  treated 


as  immaterial.  Christenson  Lumber  Co.  v. 
Buckley,  17  Cal.  App.  37;  118  Pac.  466. 
A  material  variance  between  the  notice  of 
lien  and  the  proof  is  fatal  to  the  lien. 
California  Portland  Cement  Co.  v.  Went- 
worth  Hotel  Co.,  16  Cal.  App.  701;  118  Pac. 
103.  A  material  variance  in  a  contract 
as  set  forth  in  a  claim  of  lien  and  that 
proven  is  shown,  where  the  notice  of  lien 
states  that  the  contract  was  for  what  the 
goods  were  reasonably  worth,  and  the  evi- 
dence shows  that  the  goods  were  bought 
at  a  fixed  price,  and  that  there  was  no 
agreement  in  regard  to  the  contract  price. 
Wilson  V.  Hind,  113  Cal.  357;  45  Pac.  695. 
A  variance  between  the  notice  of  lien  and 
the  proof,  showing  that  the  statement  of 
the  contract  set  forth  in  the  notice  is  un- 
true, is  fatal  to  the  lien.  Santa  Monica 
Lumber  etc.  Co.  v.  Hege,  119  Cal.  376;  51 
Pac.  555. 

Nonsuit.  Where  there  is  a  fatal  vari- 
ance between  the  evidence  and  the  state- 
ment in  the  complaint  and  in  the  claim  of 
lien  stated,  a  nonsuit  should  be  granted. 
Wagner  v.  Hansen,  103  Cal.  104;  37  Pac. 
195.  It  is  not  error  to  refuse  the  defend- 
ant's motion  for  a  nonsuit,  where  the 
plaintiff  has  made  out  a  prima  facie  case. 
Olson-Mahoney  Lumber  Co.  v.  Maxwell,  18 
Cal.  App.  668;  124  Pac.  100. 

Findings.  Any  uncertainty  in  the  find- 
ings is  to  be  construed  so  as  to  support  the 
judgment  as  to  a  lien,  rather  than  to  de- 
feat it.  Warren  v.  Hopkins,  110  Cal.  506; 
42  Pac.  986.  Where  the  complaint  to  sub- 
ject land  to  a  mechanic's  lien  fails  to  state 
a  cause  of  action,  a  finding  in  the  lan- 
guage of  the  complaint  cannot  support  a 
judgment  foreclosing  such  lien.  Kern  v. 
San  Francisco  Co.,  19  Cal.  App.  157;  124 
Pac.  862.  Where  causes  of  action  on  sev- 
eral mechanics'  liens  are  joined  in  one 
complaint,  the  court  may  make  a  single 
set  of  findings,  so  far  as  based  on  allega- 
tions common  to  each  cause  of  action,  and 
make  separate  findings  upon  each  matter 
peculiar  to  any  one  cause  of  action.  An- 
derson v.  Blean,  19  Cal.  App.  581;  126  Pac. 
859.  Findings  that  the  contractor  will- 
fully abandoned  his  contract,  and  left  the 
building  unfinished  and  incomplete  in 
many  material  rcsj)ects,  indicates  a  will- 
ful breach  by  him  of  his  agreement,  and 
is  inconsistent  with  a  bona  fide  attempt 
to  perform  his  contract.  Marchant  v. 
Hayes,  117  Cal.  669;  49  Pac.  840.  A  find- 
ing that  a  notice  of  claim  of  lien  filed  by 
a  material-man  was  "in  due  form,  as  re- 
quired by  law,"  is  not  sustained  by  the 
evidence,  where  the  notice  stated  that  the 
materials  were  to  be  paid  for  on  the  basis 
of  whp.t  they  were  reasonably  worth,  and 
the  evidence  shows  that  part  of  them  were 
furnished  at  an  agreed  price,  and  the  re- 
mainder without  any  agreement  as  to 
price,  though  it  is  testified  that  they  were 
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all  reasonably  worth  the  amount  charged; 
nor  does  such  evidence  sustain  a  finding 
of  an  agreement  to  pay  for  them  all  at 
what  they  were  reasonably  worth.  Eeed 
V.  Norton,  90  Cal.  590;  26  Pac.  767. 

Failure  to  find.  The  failure  of  the  court 
to  find  that  the  materials  furnished  by  the 
lien  claimants  were  furnished  to  be  used, 
and  that  they  were  used,  in  the  building, 
and  in  the  construction  thereof,  is  fatal 
to  the  judgment  (Wilson  v.  Nugent,  125 
Cal.  280;  57  Pac.  1008;  Bewick  v.  Muir,  83 
Cal.  368;  23  Pac.  389);  and  the  failure  to 
find  upon  the  issue  of  agency,  where  the 
work  is  alleged  to  have  been  performed 
at  the  instance  of  a  person  in  possession 
of  the  premises,  is  error:  such  findings  are 
necessary.  Eeese  v.  Bald  Mountain  Consol. 
Gold  Mining  Co.,  133  Cal.  285;  65  Pac.  578. 

Judgment.  A  judgment  on  demurrer,  in 
an  action  to  foreclose  a  laborer's  lien, 
is  proper,  where  the  notice  of  lien  was 
not  filed  within  the  time  allowed  by  the 
statute.  Weithofe  v.  Murray,  76  Cal.  508; 
18  Pac.  435.  Where  there  is  a  mortgage 
lien  on  premises,  the  judgment,  in  an  ac- 
tion to  foreclose  a  mechanic's  lien  thereon, 
should  direct  that  the  premises  be  sold 
subject  to  the  subsisting  mortgage  lien. 
Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App. 
289;  111  Pac.  760.  The  interest  of  an 
owner  in  a  mining  claim,  who  is  not  made 

§  1199.  New  trials  and  appeals.  The  provisions  of  part  two  of  this  code 
relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  apply  to  the  proceedings  mentioned  in 
this  chapter. 


a  party  in  an  action  to  foreclose  miners' 
liens  thereon,  is  not  affected  by  the  judg- 
ment in  such  action,  or  by  a  sale  had 
thereunder.  Eobinson  v.  Muir,  151  Cal. 
118;  90  Pac.  521.  A  judgment  is  not  un- 
intelligible, and  incapable  of  being  exe- 
cuted by  the  sheriff,  because  it  is  not 
stated  therein  which  of  the  defendants 
shall  pay  the  amount  found  due  the  plain- 
tiffs, where  there  is  no  personal  judgment 
against  any  one  of  the  defendants;  such 
judgment  being  that  the  plaintiffs  have  a 
valid  lien  upon  the  buildings  and  lots,  and 
that  the  sheriff  sell  the  same,  and  from  the 
proceeds  pay  the  plaintiffs  the  sums  re- 
spectively due  them.  Neihaus  v.  Morgan, 
5  Cal.  Unrep.  391;  45  Pac.  255.  In  an 
action  to  foreclose  miners'  liens  upon  a 
mining  claim,  a  defendant,  in  whose  favor 
judgment  has  been  rendered,  is  not  affected 
by  a  judgment  of  foreclosure  rendered 
against  other  defendants.  Eobinson  v. 
Muir,  151  Cal.  118;  90  Pac.  521. 

Res  adjudlcata.  The  plea  of  res  adjudi- 
cata  applies  to  every  point  that  properly 
belongs  to  the  subject  of  the  litigation, 
and  which  the  parties,  exercising  reason- 
able diligence,  might  have  put  forward 
at  the  time.  Suisun  Lumber  Co.  v.  Fair- 
field School  District,  19  Cal.  App.  587;  127 
Pac.  349. 


Provisions  of  Part  II.  See  ante,  §§  656  et  seq., 
and  §§  935  et  seq. 

Legislation  §  1199.      Enacted   March  11,  1873. 

New  trial.  An  order  granting  a  new 
trial,  after  judgment  for  defendant  in  an 
action  to  foreclose  a  mechanic's  lien,  will 
not  be  disturbed,  where  the  findings  are 
based  upon  conflicting  evidence,  and  the 
trial  court  could  decide  either  way  as  to 
whether  the  plaintiff's  contract  was  or  was 
not  fully  performed.  De  Haven  v.  Mc- 
Auley,  138  Cal.  573;  72  Pac.  152. 

Appeal.  To  confer  jurisdiction  upon  an 
appellate  court  in  a  mechanic's  lien  case, 
the  notice  of  appeal  must  be  served  on 
adverse  parties.  Mannix  v.  Tryon,  152 
Cal.  31;  91  Pac.  983.  The  proceeding  to 
foreclose  mechanics'  liens  is  a  suit  in 
equity;  and  an  appeal  taken  from  the 
judgment,  after  several  distinct  actions 
have  been  consolidated,  should  be  taken 
directly  to  the  supreme  court.  Stockton 
Lumber  Co.  v.  Schuler,  7  Cal.  App.  257; 
94  Pac.  399.  The  owner,  pending  an  ap- 
peal, cannot  withdraw  a  deposit  made  by 
him  in  court,  and  substitute  an  undertak- 
ing therefor:  it  must  remain  in  court  to 
abide  the  final  judgment  in  the  cause.  Los 
Angeles   Pressed  Brick   Co.   v.   Higgins,   8 


Cal.  App.  514;  97  Pac.  414.  Where  a  com- 
plaint alleges  that  one  of  the  defendants 
is  the  owner  of  the  land,  and  that  the 
other  defendant  is  the  ovv^ner  and  holder 
of  an  interest  in  said  land  and  the  owner 
of  a  well,  and  the  complaint  was  dis- 
missed as  to  the  owner  of  the  land,  it  is 
sufficient  to  support  a  judgment  of  fore- 
closure upon  the  interest  of  the  well-owner 
in  the  land  and  well,  and  any  uncertainty 
of  description  of  that  interest  cannot  be 
urged  for  the  first  time  upon  appeal. 
Parke  &  Lacy  Co.  v.  Inter  Nos  Oil  etc.  Co., 
147  Cal.  490;  82  Pac.  51. 

Review  of  findings.  A  finding  upon  a 
matter  not  made  an  issue  in  the  case  can- 
not be  considered.  Eobison  v.  Mitchel, 
159  Cal.  581;  114  Pac.  984.  The  findings 
of  the  court  will  not  be  disturbed  on  ap- 
peal, as  to  the  question  whether  the  liens 
were  filed  within  the  time  required  by 
law  after  the  last  work  was  done  on  the 
building,  where  some  were  filed  before  all 
the  work  had  ceased,  but  not  until  the 
building  was  so  nearly  completed  as  that 
only  trivial  imperfections  remained  in  the 
work.  West  Coast  Lumber  Co.  v.  Apfiold, 
86  Cal.  335;  24  Pac.  993.  Where  a  wife 
is  the  real  owner  of  property  as  her  sepa- 
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rate  estate,  but  the  husband  is  the  re- 
puted owner,  and  he  makes  a  contract  for 
an  improvement,  the  finding  of  the  court, 
that  he  entered  into  the  contract  both  in- 
dividually and  as  the  ostensible  agont  of 
his  wife,  and  in  her  behalf,  and  that  she 
had  full  knowledge  of  the  contract  and  its 
performance,  and  did  not  object  thereto, 
will  not  be  disturbed  upon  appeal,  where 
the  evidence  is  conflicting.  Santa  Cruz 
Rock  Pavement  Co.  v.  Lyons,  133  Cal.  114; 
65  Pac.  329.  The  owner,  or  other  person 
in  interest,  may  overthrow  the  presump- 
tion arising  from  the  declarations  and  acts 
of  an  alleged  agent  as  to  his  agency,  by 
proof  of  his  want  of  knowledge  and  non- 
employment  of  the  alleged  agent,  coupled 
with  a  showing  that  he  had  exercised  or- 
dinary care  in  the  premises;  but  where 
no  such  proof  is  offered,  and  the  evidence 
supporting  the  agency  stands  uncontra- 
dicted, the  findings  of  the  court  will  not 
be  disturbed  on  appeal.  Donohoe  v.  Trin- 
ity Consol.  Gold  etc.  Mining  Co.,  113  CaL 
119;  45  Pac.  259. 


Eeversal  of  judgment.  Judgment  will 
be  reversed,  if  the  findings  are  unsup- 
ported, and  the  cause  remanded  for  proper 
findings.  Ganahl  Lumber  Co.  v.  Weinsveig, 
16  Cal.  App.  687;  117  Pac.  954.  An  omis- 
sion in  conclusions  of  law,  merely  as  to 
matter  of  form,  does  not  warrant  a  re- 
versal of  the  judgment.  Anderson  v. 
Blean,  19  Cal.  App.  581;  126  Pac.  859. 
The  failure  of  the  trial  court,  upon  the 
foreclosure  of  a  mechanic's  lien,  to  define 
the  exact  amount  or  extent  of  land  neces- 
sary for  the  building,  does  not  invalidate 
the  decree,  and  is  not  ground  for  reversing 
it  upon  defendant's  appeal.  Sidlinger  v. 
Kerkow,  82  Cal.  42;  22  Pac.  932. 

Presumptions.  Where  the  complaint  to 
enforce  a  mechanic's  lien  fails  to  state  the 
contract  price,  which  does  not  appear  in 
the  record,  it  must  be  presumed  on  appeal 
that  the  contract,  as  to  amount,  was  valid. 
National  Lumber  Co.  v.  Yv'ickliffe,  19  Cal. 
App.  234;  125  Pac.  357. 


§  1200.     [Where  contractor  fails  to  perform  contract.     Repealed.] 


Legislation  §  1200. 
p.  146. 


1.  Added  by  Stats.  1885, 


3.   Repealed    by    Stats.    1911,    p.    1319.      See 
ante,  Legislation  §  1183,  par.  9. 


Waiver  of  mechanic's  lien.  See  note  41  Am. 
Dec.  221. 

Waiver  of  mechanic's  lien  by  taking  notes  or 
other  securities.    See  note  41  Am.  St.  Rep.  761. 

Stipulations  in  contracts,  whether  may  destroy 
the  lien  of  subcontractors  and  materialmen.  See 
note  19  Am.   St.  Rep.  699. 

Waiver  of  mechanic's  lien  by  contract  incon- 
sistent with  lien.    See  note   1   Ann.   Cas.   9.54. 

Effect  as  to  subcontractor  of  stipulation  against 
lien  in  building  contract.  See  note  14  Ann.  Cas. 
144. 

Extension  of  credit  as  waiver  of  mechanic's  lien. 
See  note  20  Ann.  Cas.  522. 


§  1201.  Written  consent  to  waive  claims.  It  shall  not  be  competent 
for  the  owner  and  contractor,  or  either  of  them,  by  any  term  of  their  con- 
tract, or  otherwise,  to  waive,  affect,  or  impair  the  claims  and  liens  of  other 
persons,  Avhether  with  or  without  notice,  except  by  their  written  consent, 
and  any  term  of  the  contract  to  that  effect  shall  be  null  and  void. 

Legislation  §  1201.  Added  by  Stats.  1885, 
p.  146. 

Application  of  section.  This  section  has 
no  application  where  the  contract  price  is 
less  than  one  thousand  dollars  (Southern 
California  Lumber  Co.  v.  Jones,  133  Cal. 
242;  65  Pac.  378);  nor  does  it  apply  to  an 
installment  payable  at  the  completion  of 
the  building,  or  to  the  waiver  of  the  cer- 
tificate of  the  architect  as  evidence  of 
such  completion.  Valley  Lumber  Co.  v. 
Struck,  146  Cal.  266;  80  Pac.  405. 

§  1202.  Forfeit  of  lien.  Any  person  who  shall  willfully  orive  a  false 
notice  of  his  claim  to  the  owner  under  the  provisions  of  section  one  thou- 
sand one  hundred  and  eighty-four  shall  forfeit  his  lien.  Any  person  who 
shall  willfully  include  in  his  claim  filed  under  section  one  thousand  one 
hundred  and  eighty-seven  work  or  materials  not  performed  upon  or  fur- 
nished for  the  property  described  in  the  claims  shall  forfeit  his  lien. 

all  persons,  except  the  contractor,  shall  be  deemed 
to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have  a 
lien   for  the  value  thereof. " 

2.  Amended  by  Stats.  lOll.  p.  1319,  strik- 
infj  out  the  final  sentence,  quoted  supra  See 
ante,  Legislation  §  1183,  par.  9. 

Application   of    .section.     The    provision 

of  this  section  stricken  out  in  the  amend- 
ment of  1911  referred  to  a  case  where  the 
entire   contract,   as  written,   was  properly 


LegisUtion  §  1202.  1.  Added  by  Stats.  1885, 
p.  146,  and  then  contained  three  sentences,  the 
first  two  of  which  were  in  the  exact  language  of 
the  two  sentences  contituting  the  present  amend- 
ment, the  third  (stricken  out  in  1911)  reading, 
"If  the  owner  and  his  contractor  shall  directly 
or  indirectly  conspire  to  or  agree  that  the  writ- 
ten contract  filed  shall  appear  to  show  the  con- 
tract price  to  be  less  than  it  really  is,  and  it 
shall  accordingly  so  show,  then  such  contract 
shall  be  wholly  void,  and  no  recovery  shall  be 
had  thereon  by  either  party  thereto,  and  in  such 
case  the  labor  done  and  materials  furnished  by 
2  Fair. — 87 
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filed  in  the  recorder's  office,  but,  as  writ- 
ten, failed,  by  design  of  the  parties,  to 
state  the  real  consideration:  it  did  not 
apply  where  a  part  of  the  contract  had 
not  been  filed.  Condon  v.  Donohue,  160 
Cal.  749;  118  Pac.  113. 

Construction  of  section.  The  notice  of 
claim  to  the  owner,  in  this  section,  which, 
when  willfully  false,  is  ground  for  a  for- 
feiture, is  not  the  notice  of  lien  required 
to  be  filed  by  the  claimant.  Schallert- 
Ganahl  Lumber  Co.  v.  Neal,  91  Cal.  362; 
27  Pac.  743.  The  second  sentence  of  this 
section  is  penal  in  character,  and  must  be 
strictly  construed.  California  Portland  Ce- 
ment Co.  V.  Wentworth  Hotel  Co.,  16  Cal. 
App.  701;  118  Pac.  103;  Schallert-Ganahl 
Lumber  Co.  v.  Neal,  91  Cal.  362;  27  Pac. 
743. 

Showing  necessary  to  forfeit  lien.  The 
provisions  of  this  section  for  the  forfeit- 
ure of  a  lien  cannot  be  applied  for  the 
rejection  of  a  lien  claimed  for  labor  and 
materials,  under  which  the  claim  for  labor 
was  disallowed,  where  there  is  no  showing 
of  a  willful   and  intentional   violation   of 


the  statute.  Pacific  Mutual  Life  Ins.  Co. 
V.  Fisher,  106  Cal.  224;  39  Pac.  758. 
Where  the  benefit  of  this  section  is  in- 
voked, the  evidence  should  be  clear  and 
convincing  that  its  violation  was  willful 
and  intentional.  Schallert-Ganahl  Lumber 
Co.  V.  Neal,  91  Cal.  362;  27  Pac.  743. 

Claiming  excessive  amount.  Claiming 
an  excessive  amount  for  work  done  or 
materials  furnished  does  not  forfeit  the 
claimant's  right  to  lien:  it  is  the  inclusion, 
in  the  claim,  of  work  not  done  or  mate- 
rials not  furnished  that  is  ground  for  for- 
feiture of  the  lien.  Schallert-Ganahl  Lum- 
ber Co.  V.  Neal,  91  Cal.  362;  27  Pac.  743. 

Failure  to  recite  ofiset.  The  failure  of 
the  notice  of  a  mechanic's  lien  to  recite  a 
small  offset  is  not  fatal  to  the  lien,  in  the 
absence  of  clear  and  convincing  evidence 
of  an  intent  on  the  part  of  the  claimant 
to  assert  what  he  knew  to  be  false.  Cali- 
fornia Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  701;  118  Pac.  103. 

Effect  of  filing  excessive  lien.  See  note  29  L. 
R.  A.  (N.  S.)  30G. 


§  1203.  Mistakes  in  statement  not  to  invalidate  lien.  No  mistake  or 
errors  in  the  statement  of  the  demand,  or  of  the  amount  of  credits  and  off- 
sets allowed  or  of  the  balance  asserted  to  be  due  to  claimant,  nor  in  the 
description  of  the  property  against  which  the  claim  is  filed,  shall  invalidate 
the  lien,  unless  the  court  iinds  that  such  mistake  or  error  in  the  statement 
of  the  demand,  credits  and  offsets,  or  of  the  balance  due,  was  made  with 
the  intent  to  defraud,  or  the  court  shall  find  that  an  innocent  third  party, 
without  notice,  direct  or  constructive,  has  since  the  claim  was  filed,  become 
the  bona  fide  owner  of  the  property  liened  upon,  and  that  the  notice  of 
claim  was  so  deficient  that  it  did  not  put  the  party  upon  further  inquiry 
in  any  manner. 

not  retroactive.  Nofziger  Lumber  Co.  v. 
Waters,  10  Cal.  App.  89;  101  Pac.  38. 

What  works  forfeiture  of  lien.  Un- 
intentional mistakes  or  errors  in  claims 
of  lien,  free  from  fraud,  do  not  invalidate 
such  claims.  Blanck  v.  Commonwealth 
Amusement  Cori:)oration,  19  Cal.  App.  720; 
127  Pac.  805.  An  excess  in  a  claim  of  lien 
does  not  invalidate  it,  where  no  fraud  is 
shown,  and  none  is  clearly  inferable  from 
the  facts:  fraud  is  never  to  be  presumed. 
Henloy  v.  Pacific  Fruit  Cooling  etc.  Co., 
19  Cal.  App.  728;  127  Pac.  800. 

Mistake  in  claim  of  lien.  See  note  ante, 
§  1183. 


Legislation  §  1203.  1.  Added  by  Stats.  1907, 
p.  853,  as  §  1203a,  and,  as  thus  added,  differed 
from  the  amendment  of  1911,  only  in  having, 
(1)  at  the  beginning  of  the  section,  "No  mistakes 
or  errors"  instead  of  "No  mistake  or  errors," 
and  (2)  near  the  end.  "the  innocent  third  party" 
instead   of   "an  innocent  third   party." 

3.  Amended  by  Stats.  1911,  p.  1319,  CI) 
changing  the  section  number,  and  (2)  making 
the  changes  from  §  1203a,  noted  supra.  See  ante. 
Legislation  §  1183,  par.  9. 

The  original  §  1203  was  (1)  added  by  Stats. 
1885,  p.  147.  and  was  entitled  "Bond  of  (yon- 
tractor  to  be  Filed"  ;  (2)  repealed  by  Stats.  1887, 
p.  155;  (3)  a  new  §  1203  added  by  Stats.  1893, 
p.  202,  entitled  "Bond  to  be  Filed,  Terms  of 
Bond.  Failure  to  Comply,";  (4)  amendment  by 
Stats.  1901;  unconstitutional  (see  note  ante, 
§  5).      See  ante,  Legislation  §  1183,  par.  9. 

Section  not  retroactive.     This  section  is 


§  1203a.     [See  supra,  §  1203,  for  this  section ;  and  ante,  Legislation  §  1183." 


Legislation  g  1203a.  The  title  of  the  act 
amending  and  repealing  certain  sections  of  this 
chapter  provided  for  a  repeal  of  §  1203a,  but  it 
•was  merely  renumbered  §  1203  and  only  two  ver- 


bal changes  made  in  the  text.  One  section  of 
this  act  repealed  §  1200a,  among  other  sections; 
but,  as  there  never  has  been  a  §  1200a  in  this 
code,  this  may  be  a  misprint  for  §  1203a. 
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CHAPTER  III. 
CERTAIN  LIENS  FOR  SALARY  AND  WAGES. 


S  1204.    Preferred  creditors  when  assignment   of 

property  is  made. 
§  1205.     Same  against  estates. 
§  1206.     Same  in  cases  of  execution  or  attachment. 

Legislation  Chapter  III.  1.  Enacted  March  11, 
1S7»,  and  then  contained  only  §§  1204,  1205, 
12  06. 

2.  By  an  act  approved  March  16,  1907  (Stats. 
1907,  p.  321),  the  chapter  was  repealed  and  a 
new  chapter  substituted  by  "An  Act  to  repeal 
Chapter  III  of  Title   IV  of   Part  III  of  the   Code 


§  1207.    Dispute  of  claim,  or  some  portion  thereof. 

§  1208.    Distribution  of  proceeds  where  the  entire 
claims  cannot  be  paid. 

of  Civil  Procedure  and  each  and  every  section  of 
said  Chapter  III,  and  to  substitute  a  new  Chapter 
III,  to  take  the  place  thereof  in  said  code,  relat- 
ing to  liens  for  salaries  and  wages."  Complete 
history  is  given  under  tit.  Legislation,  in  each 
section. 


§1204.  Preferred  creditors  when  assignment  of  property  is  made. 
When  any  assignment,  whether  voluntary  or  involuntary,  is  made  for  the 
benefit  of  the  creditors  of  the  assignor,  or  results  from  any  proceeding  in 
insolvency  commenced  against  him,  the  wages  and  salaries  of  miners, 
mechanics,  salesmen,  servants,  clerks,  laborers,  and  other  persons,  for  ser- 
vices rendered  for  him  within  sixty  days  prior  to  such  assignment,  or  to  the 
commencement  of  such  proceeding,  and  not  exceeding  one  hundred  dollars 
each,  constitute  preferred  claims,  and  must  be  paid  by  the  trustee  or  as- 
signee before  the  claim  of  any  other  creditor  of  the  assignor  or  insolvent. 


Assignments  for  benefit  of  creditors.  Civ.  Code, 
§§  3449-3473. 

Legislation  §  1204.  1.  Enacted  March  11, 
1873,  and  read  "In  all  assignments  of  property, 
made  by  anj-  person  to  trustees  or  assignees,  on 
account  of  the  inability  of  the  person,  at  the  time 
of  the  assignment,  to  pay  his  debts,  or  in  pro- 
ceedings in  insolvency,  the  wages  of  the  miners, 
mechanics,  salesmen,  servants,  clerks,  or  laborers 
employed  by  such  person,  to  the  amount  of  one 
hundred  dollars,  and  for  services  rendered  within 
si.xty  days,  are  preferred  claims,  and  must  be 
paid  by  such  trustees  or  assignees  before  any 
other  creditor  or  creditors  of  the  assignor." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  352, 
inserting  (1)  "each"  after  "one  hundred  dollars" 
and  (2)   "previously"  after  "si.xty  days." 

3.  Amended  by  Stats.  1907,  p.  321;  the  code 
commissioner  saying  in  his  note  to  §§  1204—1207, 
"[These  sections]  have  been  rewritten  and  1203 
added,  because  the  first  four  sections  were  am- 
biguous and  carelessly  drawn.  Xolhing  new  is 
intended  by  the  chapter.  It  having  been  noticed 
too   late    for   correction   that   a    §  1208    had   been 

§  1205.  Same  against  estates.  Upon  the  death  of  any  employer,  the 
wages,  not  exceeding  one  hundred  dollars  in  amount,  of  each  miner, 
mechanic,  salesman,  clerk,  servant,  laborer,  or  other  employee,  for  work 
done  or  services  rendered  within  sixty  days  prior  to  such  death,  must  be 
paid  before  any  other  claim  against  the  estate  of  such  employer,  except  his 
funeral  expenses,  and  expenses  of  the  last  sickness,  the  allowance  to  the 
widow  and  infant  children,  and  the  charges  and  expenses  of  administration. 

Post, 


added  to  this  code  at  the  session  of  1905  (1905: 
632),  the  §  1208  passed  at  the  session  of  1907 
should  be  renumbered  1207a.  The  §  1208  which 
had  been  passed  in  1905  was  merely  a  codifica- 
tion of  the  provisions  concerning  foreclosure  of 
liens  in  the  statutes  of  1873-74,  p.  499,  and  1901, 
p.  287,  relating  to  cruelty  to  animals,  the  penal 
features  whereof  have  already  been  codified  in  the 
Penal  Code  and  the  civil  features  into  the  Civil 
Code." 

Application  of  section.  This  section  ap- 
plies to  all  assignments:  it  is  not  limited 
to  assignments  made  in  insolvent  proceed- 
ings, or  assignments  made  for  the  benefit 
of  creditors.  Bank  of  Visalia  v.  Dillon- 
wood  Lumber  Co.,  148  Cal.  18;  82  Pac.  374. 

Lien  at  common  law  for  services.    See  note  37 

Am.  Dec.  52  2. 

CODE  COMMISSIONERS'  NOTE.    Stats.  1868, 

p.  213. 


Payment  of  debts  of  estate,  generally 
§S  1643  et  seq. 

Legislation  §  1205.  1.  Enacted  March  11, 
1872,  and  read:  "In  case  of  the  death  of  any 
employer,  the  wages  of  each  miner,  mechanic, 
sali-sman,  clerk,  servant,  and  laborer,  for  strvices 
rendered  within  the  forty  days  next  precedin;^  the 
death  of  the  employer,  not  exceeding  one  hundred 
dollars,  rank  in  priority  next  after  the  funeral  ex- 
penses, expenses  of  the  last  sickness,  the  char;;es 
and  expenses  of  administering  upon  the  estate, 
and  the  allowance  to  the  widow  and  infant  chil- 


dren, and  must  be  paid  before  other  claims  against 
the  estate  of  the  deceased  person." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  352, 
changing  "forty"  to  "sixty"  before  "days." 

3.  Amended  by  Stats.  1S93,  p.  97,  (1)  omit- 
ting "and"  before  "laborer,"  and  (2)  after 
"laborer,"  inserting  "or  any  other  person  who 
renders  services  or  performs  work." 

4.  Amendment  by  Stats.  1801,  p.  191;  un- 
constitutional.   See  note  ante,  §  5. 

5.  Ame.ided  by  Stats.  1907,  p.  321.  See  code 
commissioners'  note,  ante.  Legislation  §  1204. 


§  1206,     Same  in  cases  of  execution  or  attachment.     Upon  the  levy  of 
any   attachment  or   execution,   not  founded  upon  a   claim  for  labor,   any 
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miner,  mechanic,  salesman,  servant,  clerk,  laborer,  or  other  person  who  has 
performed  work  or  rendered  services  for  the  defendant  within  sixty  days 
prior  to  the  levy,  may  file  a  verified  statement  of  his  claim  therefor  with 
the  officer  executing  the  writ,  and  give  copies  thereof  to  the  debtor  and 
the  creditor,  and  such  claim,  not  exceeding  one  hundred  dollars,  unless  dis- 
puted, must  be  paid  by  such  officer  from  the  proceeds  of  such  levy  remain- 
ing in  his  hands  at  the  filing  of  such  statement.  If  any  claim  is  disputed, 
within  the  time,  and  in  the  manner  prescribed  in  section  twelve  hundred 
and  seven,  the  claimant  must  within  ten  days  thereafter  commence  an  ac- 
tion for  the  recovery  of  his  demand,  which  action  must  be  prosecuted  with 
due  diligence,  or  his  claim  to  priority  of  payment  is  forever  barred.  The 
officer  must  retain  in  his  possession  until  the  determination  of  such  action 
so  much  of  the  proceeds  of  the  writ  as  may  be  necessary  to  satisfy  the 
claim,  and  if  the  claimant  recovers  judgment,  the  officer  must  pay  the 
same,  including  the  cost  of  suit,  from  such  proceeds. 


Legislation  §  1206.  1.  Enacted  March  11, 
1872,  and  then  read:  "In  cases  of  executions, 
attachments,  and  writs  of  a  similar  nature,  issued 
against  any  person,  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  have  claims 
against  the  defendant  for  labor  done,  may  give 
notice  of  their  claim,  and  the  amount  thereof, 
sworn  to  by  the  person  making  the  claim,  to  the 
officer  executing  either  of  such  writs,  at  any  time 
before  the  actual  sale  of  property  levied  on;  and 
such  officers  must  pay  to  such  persons,  out  of  the 
proceeds  of  the  sale,  the  amount  each  is  entitled 
to  receive  for  services  rendered  within  the  forty 
days  next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hundred  dollars.  If  any  or  all  of  the 
claims  so  presented,  and  claiming  preference  un- 
der this  section,  are  disputed  by  either  the  debtor 
or  creditor,  the  person  presenting  the  same  must 
commence  an  action  within  ten  days  for  the  re- 
covery thereof,  and  must  prosecute  his  action  with 
due  diligence,  or  be  forever  barred  from  any 
claim  of  priority  of  payment  thereof;  but  in  case 
action  is  rendered  necessary  by  the  act  of  either 
debtor  or  creditor,  and  judgment  be  had  for  the 
claim,  or  any  part  thereof,  carrying  costs,  the 
costs  taxable  therein  are  likewise  a  preferred 
claim,  with  the  same  rank  as  the  original  claim." 

3.  Amended  by  Code  Amdts.  1873-74,  p.  352, 
(1)  inserting  "except  for  claims  for  labor  done, 
any"  after  "person";  (2)  changing  "claim"  to 
"claims"  after  "notice  of  their";  (.3)  adding  (a) 
"the  creditor  and"  before  "the  officer,"  and  (b) 
"unless  such  claim  is  disputed  by  the  debtor  or  a 
creditor"  before  "such  officers";  (4)  changing  (a) 
"ofiicers,"  in  the  preceding  change,  to  "officer," 
and  (b)  "forty"  to  "sixty"  before  "days";  (5) 
in  sentence  beginning  "If  any,"  (a)  inserting 
"a"  before  "creditor,"  and  (b)  after  "payment 
thereof,"  the  sentence  proceeding,  "and  the  offi- 
cer shall  retain  possession  of  so  much  of  the  pro- 
ceeds of  the  sale  as  may  be  necessary  to  satisfy 
such  claim  until  the  determination  of  such  ac- 
tion; and  in  case  judgment  be  had  for  the  claim, 
or  any  part  thereof,  carrying  costs,  the  costs  tax- 
able therein  shall  likewise  be  a  preferred  claim, 
with  the  same  rank  as  the  original  claim." 

3.  Amended  by  Stats.  1893,  p.  87,  in  first 
sentence,  (1)  inserting  (a)  "or  any  other  person 
who  renders  services  or  performs  work"  after 
"laborers,"  (b)  "or  work  performed"  after  "labor 
done,"  and  (c)  "or  in  the  event  of  a  levy  upon 
money,  at  any  time  before  the  transfer  of  such 
money  under  execution,"  after  "levied  on,"  (2) 
changing  "persons"  to  "person"  after  "pay  to 
such";  (3)  adding  "or  in  the  event  of  a  levy  on 
money,  out  of  such  money,"  after  "proceed.s  of  the 
sale";  (4)  in  second  sentence,  (a)  changing  "of" 
to  "or"  before  "priority"  (claim  or  priority ),  and 
(b)  adding  "or  money"  before  "as  may  be  neces- 
sary." 

4.  Amendment  by  Stats.  1901,  p.  191;  un- 
constitutional.     See  note  ante,  §  5. 


5.   Amended  by  Stats.  1907,  p.  321.    See  code 

commissioner's  note,  ante,  Legislation  §  1204. 

Constitutionality  of  section.  This  sec- 
tion is  not  unconstitutional.  Mohle  v. 
Tschirch,  63  Cal.  381.  Notice  and  oppor- 
tunity to  the  debtor  to  dispute  the  claim 
is  essential  to  the  constitutionality  of.  the 
act,  which  would  otherwise  deprive  the 
debtor  of  his  property  without  due  process 
of  law.  Taylor  v.  Hill,  115  Cal.  143;  44 
Pac.  336;  46  Pac.  922. 

Construction.  This  section  gives  pre- 
ferred claims  to  laborers  for  their  wages, 
and  prescribes  a  remedy  for  their  enforce- 
ment, which  is  exclusive,  and  creates  no 
lien  upon  the  debtor's  property  which  can 
be  enforced  or  foreclosed  in  equity.  Win- 
rod  V.  Welters,  141  Cal.  399;  74  Pac.  1037. 

Nature  of  proceeding.  A  laborer  has  an 
interest  in  the  action  already  commenced, 
as  against  both  plaintiff  and  defendant, 
and  his  proceeding  is  in  the  nature  of  an 
intervention.  Carter  v.  Green  Mountain 
Gold  Mining  Co.,  83  Cal.  222;  23  Pac.  317. 

The  notice.  The  purpose  of  the  notice 
provided  for  in  this  section  is  to  divert 
from  the  execution  or  attaching  creditor 
money  which  he  would  otherwise  be  en- 
titled to  claim  and  receive  as  the  result  of 
his  levy.  Carter  v.  Green  Mountain  Gold 
Mining  Co.,  83  Cal.  222;  23  Pac.  317.  The 
statute,  prior  to  the  amendment  of  1907, 
did  not  expressly  require  service  of  notice 
of  claims  for  wages  upon  the  attachment 
or  execution  debtor,  but  it  clearly  implied 
that  he  was  to  have  notice,  for  it  provided 
that  if  the  debtor  disputed  the  claim,  he 
should,  within  ten  days  after  receiving 
notice,  serve  upon  the  claimant,  and  the 
officer  executing  the  writ,  a  verified  state- 
ment, in  writing,  setting  forth  that  no 
part,  or  not  more  than  a  specific  portion, 
of  said  claim  was  justly  due.  Taylor  v. 
Hill,  115  Cal.  143;  44  Pac.  336.  The  no- 
tice is  not  the  initiation  of  a  new  and 
independent  proceeding  requiring  service, 
like  a  summons,  upon  the  parties,  and  not 
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upon  their  attorney.  Carter  v.  Green 
Mountain  Gold  Mining  Co.,  83  Cal.  222;  23 
Pac.  317. 

Duty  of  sheriff  upon  receiving  notice. 
The  statute  does  not  require  the  sheriff  to 
make  any  response  to  the  claim,  notice  of 
■which  is  served  upon  hira  for  his  protec- 
tion, as  well  as  for  the  protection  of  all 
parties  interested.  Eauer  v.  Silva,  128  Gal. 
42;  CO  Pac.  525. 

Effect  of  sale  under  stipulation.  Where 
a  sale  under  stii)ulation  is  substituted  for 
the  sale  under  execution,  the  preference 
of  claimants  upon  their  claims  for  labor 
is  not  thereby  lost.  Mohle  v.  Tschirch,  63 
Cal.  3S1. 

Effect  of  assignment  of  claim.  Laborers 
asserting  their  preferred  claims  do  not,  by 
the  assignment  thereof,  lose  the  benefit  of 
the  liens  conferred  by  this  section,  after 
the  same  have  attached  by  reason  of  no- 
tice.  Mohle  V.  Tschirch,  63  Cal.  381. 

Necessity  for  suit,  A  laborer  is  not  re- 
quired to  commence  an  action  to  establish 
his  claim,  unless  it  is  disputed.  Carter  v. 
Green  Mountain  Gold  Mining  Co.,  83  Cal. 
222;  23  Pac.  317.  Where  laborers  give 
notice  of  a  laborer's  lien  upon  money  at- 
tached, and  the  debtor  denies  or  disputes 
the  claims,  it  is  necessary  for  the  claim- 
ants to  bring  suit  vrithin  ten  days,  or  be 
barred.  Eauer  v.  Silva,  128  Cal.  42;  60 
Pac.  525. 

Issues  before  trial  court.  It  is  for  the 
trial    court    to    determine    whether   notice 


was  served,  where  there  are  conflicting 
affidavits  as  to  such  service.  Eauer  v. 
yilva,  128  Cal.  42;  60  Pac.  525. 

Costs  of  claimant.  This  section  is  a 
mere  privilege  to  laborers,  entitling  them, 
under  certain  circumstances,  to  enjoy  the 
fruits  of  the  attachment  and  sale  in  pref- 
erence to  the  attaching  plaintiff,  if  pro- 
ceeds of  sale  beyond  costs  are  realized; 
and,  as  to  costs,  the}'  are  bound  by  the 
orders  of  the  court  made  upon  due  notice, 
whether  they  appeared  or  not.  Legg  & 
Shaw  Co.  V.  Worthington,  157  Cal.  488; 
108  Pac.  284. 

Jurisdiction  of  supreme  court.  The  su- 
preme court  has  no  jurisdiction  of  an  ap- 
peal from  a  judgment  of  a  superior  court, 
rendered  upon  an  appeal  from  a  judgment 
of  a  justice's  court,  in  an  action,  brought 
under  this  section,  to  enforce  disputed 
claims  of  employees  of  an  execution  debtor 
for  wages,  of  which  payment  was  claimed 
out  of  the  proceeds  of  sale  of  personal  prop- 
erty levied  upon  by  the  sheriff,  whether 
the  action  be  viewed  as  a  suit  in  equity 
to  enforce  liens  upon  personal  property, 
or  as  an  ordinary  action  for  wages  due. 
Edsall  V.  Short,  122  Cal.  533;  55  Pac.  327. 

Presumption  on  appeal.  The  appellate 
court,  where  the  record  is  absolutely  silent 
as  to  whether  the  debtor  disputed  the 
claims,  will  not  presume  that  the  suit  was 
unnecessary:  it  is  the  duty  of  the  appel- 
lant to  make  it  so  appear  by  the  record. 
Eauer  v.  Silva,  128  Cal.  42;  60  Pac.  525. 


§  1207.  Dispute  of  claim,  or  some  portion  thereof.  Costs.  Within  five 
days  after  receiving  a  copy  of  the  statement  provided  for  in  the  preceding 
section,  either  the  debtor  or  the  creditor  may  file  with  the  officer  a  verified 
statement  denying  that  any  part  of  such  claim  is  due  for  services  rendered 
within  sixty  days  next  preceding  the  levy  of  the  writ,  or  denying  that  any 
part  of  such  claim,  beyond  a  sum  specified,  is  so  due.  If  a  part  of  the  claim 
is  admitted  to  be  due,  and  the  claimant  nevertheless  brings  suit  and  does 
not  recover  more  than  the  amount  so  admitted,  he  cannot  recover  costs,  but 
the  costs  must  be  adjudged  against  him,  and  the  amount  thereof  deducted 
from  the  sum  found  due  him. 


Legislation  g  1207.  1.  Added  by  Stats.  1883, 
p.  47,  and  then  read:  "The  debtor  or  creditor  in- 
tending to  dispute  a  claim  presented  under  the 
provisions  of  the  last  section  shall,  within  ten 
days  after  receiving  notice  of  such  claim,  serve 
upon  the  claimant  and  the  officer  executing  the 
writ  a  statement,  in  writing,  verified  by  the  oath 
of  the  debtor,  or  the  person  disputing  such  claim, 
setting  forth  that  no  part  of  said  claim,  or  not 
exceeding  a  sum  specified,  is  justly  due  from  the 
debtor  to  the  claimant  for  services  rendered 
within  the  sixty  days  next  preceding  the  levy  of 
the  writ.  If  the  claimant  bring  suit  on  a  claim 
which  is  disputed  in  part  only  and  fail  to  recover 
a  sum  exceeding  that  which  was  admitted  to  be 


due,  he  shall  not  recover  costs,  but  costs  shall  be 
adjudged  against  him." 

2.  Amendment  by  Stats.  lOOt,  p.  192;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  322.  See  code 
commisbioner's  note,  ante,  Legislation  §  1204. 

Notice  served  how.  The  service  of  no- 
tice upon  the  attorney  of  the  claimant 
meets  the  requirements  of  the  statute. 
Carter  v.  Green  Mountain  Gold  Mining 
Co.,  83  Cal.  222;  23  Pac.  317;  Taylor  v. 
Hill,  115  Cal.  143;  44  Pac.  336. 


§  1208.    Distribution  of  proceeds  where  the  entire  claims  cannot  be  paid 

If  the  claims  presented  under  section  twelve  hundred  and  six  and  not  dis- 
puted, or,  if  disputed,  established  by  judgment,  exceed  the  proceeds  of  the 
writ  not  disposed  of  before  their  presentation,  such  proceeds  must  be  dis- 
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tributed  among  the  claimants  in  proportion  to  the  amount  of  their  respec- 
tive claims. 

Legislation    §    1208.      1.   Addition     by     Stats.  2.  Re-enacted   by    Stats.    1907,    p.    322.     See 

1901,   p.   192;   unconstitutional.    See  note  ante,        code  commissioner's  note,  Legislation  §  1204,  and 
I  5.  post,  Legislation  §  1208. 

CHAPTER  IV. 

CEETAIN  LIENS  UPON  ANIMALS. 
§  1208.     Liens  arising  from  acts  done  in  preventing  cruelty  to  animals,  how  enforced. 

§  1208.  Liens  arising  from  acts  done  in  preventing  cruelty  to  animals, 
how  enforced.  Any  person  having  a  lien  upon  any  animal  or  animals  under 
the  provisions  of  sections  five  hundred  and  ninety-seven  a,  or  five  hundred 
and  ninety-seven  b,  of  the  Penal  Code  may  satisfy  such  lien  as  follows:  If 
such  lien  be  not  discharged  and  satisfied,  by  the  person  responsible,  within 
three  days  after  the  obligation  becomes  due,  then  the  person  holding  such 
lien  may  resort  to  the  proper  court  to  satisfy  the  claim;  or  he,  three  days 
after  the  charges  against  such  property  become  due,  may  sell  the  same,  or 
such  undivided  fraction  thereof  as  may  become  necessary,  to  defray  the 
amount  due  and  costs  of  sale,  by  giving  three  days  notice  of  the  sale  by 
advertising  in  some  newspaper  published  in  the  county,  or  city  and  county, 
in  which  the  lien  has  attached  to  the  property;  or,  if  there  is  no  paper  pub- 
lished in  the  county,  then  by  posting  notices  of  the  sale  in  three  of  the 
most  public  places  in  the  town  or  township  for  three  days  previous  to  the 
sale.  Said  notices  shall  contain  an  accurate  description  of  the  property 
to  be  sold,  together  with  the  terms  of  sale,  which  must  be  for  cash,  payable 
on  the  consummation  of  the  sale.  The  proceeds  of  the  sale  must  be  applied 
to  the  discharge  of  the  lien  and  the  costs  of  sale ;  the  remainder,  if  any, 
must  be  paid  over  to  the  owner,  if  known,  and  if  not  known  must  be  paid 
into  the  treasury  of  the  humane  society  of  the  county,  or  city  and  county, 
wherein  the  sale  takes  place;  if  no  humane  society  exists  in  the  county, 
then  the  remainder  shall  be  paid  into  the  county  treasury. 

Legislation   §    1208.     Added  by    Stats.    1905,  animals,  the  penal  features  whereof  have  already 

p.    632:    the    code    commissioner    saying,    "This    is  been    codified    into    the    Penal    Code    and    the    civil 

merely  a  codification  of  the  provisions  concerning  features   into   the   Civil   Code."     See  code  commis- 

foreclosure   of   liens   in   the   statutes   of   1873-74,  sioner's  note,  ante,  Legislation  §  1204. 
p.  499,   and  1901,  p.  285,  relating  to  cruelty  to 


1383  PROCEEDS — DISTRIBUTION — CONTEMPTS,  DEFINED.  §  1209 

TITLE  V. 
CONTEMPTS. 

i  1209.    What   acts   or    omissions    are    contempts  §  1215.    Bail  bond,  form  and  conditions  of. 

of  court.  §  1216.     Officer   must   return   warrant   and   under- 
§  1210.     Re-entry  on  property  after  ejection,  when  taking,  if  any. 

a  contempt.  g  1''17      Hearing  ' 

§  1211.    A    conttmpt    committed    in    the    presence  j  j-jg-     j^jm  ^nd  penalty,  if  guilty. 

t.V^'whl^n^  Z'^c^Z^r^:^^  §  1219.     If  the   contempt   is   the  omission  to  per- 

davit  or  statement  shall  be  made.  ^"'■™   '»">'   ^^h,  the  person   may   be   im- 

§1212.     A   warrant   of   attachment  may   issue,    or  ,,,„„„  prisoned   until  performance. 

a  notice  to  show  cause.  §  ^220.     If  a  party  fail  to  appear,   proceedings. 

§  1213.    Bail  may  be  given  by  a  person  arrested  §  1221.    Illness    sufficient    cause    for    nonappear- 

under  such  warrant.  ance    of   party   arrested.      Confinement 

§1214.     Sherift'    must,    upon    executing   the    war-  under  arrests  for  contempt. 

rant,  arrest  and  detain  the  person  uu-  §  1222.     Judgment  and  orders  in  such  cases  final. 

til   discharged. 

§  1209.  What  acts  or  omissions  are  contempts  of  court.  The  following 
acts  or  omissious  in  respect  to  a  court  of  justice,  or  proceedings  therein, 
are  contempts  of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  judge  while 
holding  the  court,  tending  to  interrupt  the  due  course  of  a  trial  or  other 
judicial  proceeding ; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance,  tend- 
ing to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  violation  of  duty  by 
an  attorney,  counsel,  clerk,  sheriff,  coroner,  or  other  person,  appointed  or 
elected  to  perform  a  judicial  or  ministerial  service ; 

4.  Abuse  of  the  process  or  proceedings  of  the  court,  or  falsely  pretending 
to  act  under  authority  of  an  order  or  process  of  the  court; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  process  of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  or  counselor  of  a  court,  and  acting 
as  such,  without  authority; 

7.  Rescuing  any  person  or  property  in  the  custody  of  an  officer  by  virtue 
of  an  order  or  process  of  such  court ; 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action,  while  going  to, 
remaining  at,  or  returning  from  the  court  where  the  action  is  on  the  cal- 
endar for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or  proceedings  of 
a  court ; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be  sworn  or 
answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  attend  or  serve 
as  such,  or  improperly  conversing  with  a  party  to  an  action,  to  be  tried 
at  such  court,  or  with  any  other  person,  in  relation  to  the  merits  of  such 
action,  or  receiving  a  communication  from  a  party  or  other  person  in  re- 
spect to  it,  without  immediately  disclosing  the  same  to  the  court ; 

12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  officer,  of  the 
lawful  judgment,  order,  or  process  of  a  superior  court,  or  proceeding  in  an 
action  or  special  proceeding  contrary  to  law,  after  such  action  or  special 
proceeding  is  removed  from  the  jurisdiction  of  such  inferior  tribunal, 
magistrate,  or  officer ; 

13.  Practicing  law,  or  advertising  or  holding  one's  self  out  as  practicing 
or  as  entitled  to  practice  law,  in  any  court,  except  a  justice's  or  police 
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court,  without  having  received  a  license  as  attorney  and  counselor,  issued 
under  the  laws  of  this  state.  But  no  speech  or  publication  reflecting  upon 
or  concerning  any  court  or  any  officer  thereof  shall  be  treated  or  punished 
as  a  contempt  of  such  court  unless  made  in  the  immediate  presence  of  such 
court  while  in  session  and  in  such  a  manner  as  to  actually  interfere  with 
its  proceedings. 


Powers  of  courts.    Ante,  §§  128,  177,  178. 
Juror  willfully  failing  to  attend.    Ante,  §  238. 
Dispossession  of  party  possession  under  process. 
Post,  §  1210. 

In  justices'  courts.    Ante,  §§  906-910. 
Misbehavior  of  attorney.      Ante,  §§  287,  et  seq. 
Disobedience. 

1.  Of    citation    In   probate    court.     Post.    §§ 
1440,  1460.  1461. 

2.  Of  lawful  judgment  or  order,  by  executor. 

Post,  §  1440. 

3.  Of  mandate.    Ante,  §  1097. 

4.  Of   orders  in   supplementary  proceedings, 
contempt.    See  ante,  §  721. 

5.  Of  subpcena.    See  post,  §  1991. 

6.  Of    subposna    to    appear    before    commis- 
sioner.   See  post,  §  1986. 

7.  Of  witness.      Post,  §§  1991-1994. 
Befusal. 

1.  Of  witness  to  be  sworn.    See  post,  §  1991. 

2.  To  obey  order  for  inspection  of  writings. 
See  ante,  §  1000. 

3.  To  sign  affidavit  or  deposition.    See  post, 
§  1991. 

Officer  taking  proof  of  Instrument  may  punish 
for  contempt.    See  Civ.  Code,  §  1201. 

Arrest  of  witness  is  contempt.    See  post,  §  2068. 

Failure  of  interpreter  to  obey  summons.  See 
post,  §  1884. 

Legislation  §  1209.  1.  Enacted  March  11, 
1872  (adopted  from  Minn.  Rev.  Stats.,  c.  Ixxxvii), 
(1)  subd.  4  then  reading,  "Deceit  or  abuse  of 
the  process  or  proceedings  of  the  court  by  a  party 
to  an  action  or  special  proceeding";  (2)  subd. 
12  containing  a  final  sentence  (stricken  out  in 
1907),  reading,  "Disobedience  of  the  lawful  or- 
ders or  process  of  a  judicial  officer  is  also  a  con- 
tempt of  the  authority  of  such  officer,"  this 
subdivision  then  ending  the  section. 

2.  Amended  by  Stats.  1891,  p.  6,  (1)  in  subd. 
5,  omitting  "the"  before  "court,"  and  (2)  add- 
ing to  end  of  subd.  12  the  second  sentence  of  the 
present  subd.  13,  beginning  "But  no,"  this  sen- 
tence then  endins  the  section. 

3.  Amendment  by  Stats.  1901,  p.  192;  un- 
constitutional.   See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  319,  (1) 
changing  subd.  4  to  read  as  at  present;  (2)  in 
subd.  5,  restoring  "the"  before  "court";  (3)  in 
subd.  6,  changing  "counsel"  to  "or  counselor"  ; 
(4)  omitting  the  final  sentence  of  subd.  12  of 
original  code,  supra;  and  (5)  adding  subd.  13, 
the  first  sentence  of  which  is  new,  the  second 
being  the  addition  of  1891  to  subd.  12;  the  code 
commissioner  saying,  "In  subd.  4  'deceit'  is  omit- 
ted, and  in  place  thereof  are  substituted  the  words 
'falsely  pretending  to  act  under  authority  of  an 
order  or  process  of  court.'  From  subd.  12  has 
been  omitted  the  sentence  'Disobedience  ...  of 
such  officer.'  This  matter  is  already  covered  by 
§§  177  and  178,  and  subd.  13  has  been  added." 

Construction  of  constitution.  A  con- 
Btriiction  cannot  be  given  to  a  provision 
of  the  constitution  which  would  vest  min- 
isterial officers  with  power  to  punish  in- 
flividuals  with  fine  and  imprisonment: 
such  power  involves  the  personal  liberty 
of  the  citizen,  and  is,  in  its  nature,  a 
judicial  power  of  the  highest  degree;  it 
can  be  exercised  only  after  due  process 
of  law,  and  it  must  be  vested  in  some 
court  in  all  cases,  except  those  where  the 
constitution  either  expressly  or  by  neces- 


eary  implication  vests  it  elsewhere.    Burns 
V.  Superior  Court,  140  Cal.  1;  73  Pae.  597. 

Construction  of  section.  The  second  sen- 
tence of  the  thirteenth  subdivision  of  this 
section,  added  to  the  twelfth  subdivision 
by  the  amendment  of  1891,  did  not  modify 
or  impliedly  repeal  the  third  subilivision: 
it  applies  to  ordinary  citizens,  not  to  offi- 
cers of  the  court.  In  re  Shay,  160  Cal.  399; 
117  Pae.  442. 

Application  of  section.  The  provisions 
of  this  section  are  as  applicable  to  pro- 
bate courts  as  to  superior  courts.  Ex  parte 
Smith,  53  Cal.  204.  They  also  apply  to 
justices'  courts.  Ex  parte  Latimer,  47  Cal. 
131. 

Power  of  legislature.  It  is  not  compe- 
tent for  the  legislature  to  provide  a  dif- 
ferent procedure  for  contempts  of  the 
superior  court,  committed  while  such  court 
is  exercising  its  jurisdiction  in  proceed- 
ings for  insolvency,  from  that  provided 
for  those  committed  while  exercising  its 
jurisdiction  in  any  other  matter.  Ex  parte 
Clancy,  90  Cal.  553;  27  Pae.  411. 

Power  of  court  to  punish  for  contempt. 
The  power  to  punish  for  contempt  is 
vested  in  courts  for  their  own  protection: 
its  object  is,  to  insure  respect  for  their 
rules  and  orders;  obedience  to  their  pro- 
cesses; freedom  from  disturbance,  or  in- 
terference with  the  due  and  regular  course 
of  their  proceedings.  People  v.  Durrant, 
116  Cal.  179;  48  Pae.  75.  The  source  of 
the  power  of  the  superior  court  to  punish 
for  contempt  is  not  statutory:  it  is  de- 
rived from  the  constitution,  which  creates 
the  court,  and  thereby  invests  it  with  all 
the  powers  incidental  to  courts  of  common 
law  and  courts  of  equity,  of  which  courts 
it  is  the  successor.  Burns  v.  Superior 
Court,  140  Cal.  1;  73  Pae.  597.  A  court 
has  the  inherent  power,  in  the  absence  of 
a  limitation  placed  upon  it  by  the  power 
which  created  it,  to  punish  as  a  contempt 
any  act  which  tends  to  impede,  embarrass, 
or  obstruct  it  in  the  discharge  of  its 
duties,  regardless  of  whether  or  not  the 
act  is  committed  in  or  out  of  its  presence. 
In  re  Shortridge,  99  Cal.  526;  37  Am.  St. 
Kep.  78;  21  L.  R.  A.  755;  34  Pae.  227.  The 
power  of  a  court  to  punish  for  an  alleged 
contempt  of  its  authority,  though  un- 
doubted, is,  in  its  nature,  arbitrary,  and 
its  exercise  is  not  to  be  upheld,  except 
under  the  circumstances  and  in  the  man- 
ner prescribed  by  law.  Lezinsky  v.  Su- 
perior Court,  72' Cal.  510;  14  Pae.  104; 
Batchelder  v.  Moore,  42  Cal.  412.     The  ju- 
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risdiction  of  equity  to  restrain  a  publica- 
tion rests  ouly  upon  the  protection  of 
rights  of  property  in  that  which  is  sought 
to  be  published;  equity  has  no  jurisdiction 
to  restrain  any  publication  of  a  literary 
work,  upon  the  mere  ground  that  it  is 
of  a  libelous  character,  and  tends  to  the 
degradation  or  injury  of  the  reputation 
or  business  of  the  plaintiff.  Dailey  v.  Su- 
perior Court,  112  Cal.  94;  53  Am.  St.  Rep. 
160;  32  L.  E.  A.  273;  44  Pac.  458.  Where 
the  legislative  enactment  omits  a  branch 
of  the  power  existing  inherently  in  the 
court  to  punish  for  contempt,  it  does  not 
follow  therefrom  that  such  power  has 
ceased  or  has  been  taken  away:  it  still 
remains  as  a  part  of  the  powers  given  by 
the  constitution.  Burns  v.  Superior  Court, 
140  Cal.  1;  73  Pac.  597.  It  is  not  proper 
practice  for  a  court  to  command  a  person 
not  to  commit  a  contempt  of  court;  though 
the  court  has  ample  power  to  protect  itself 
in  the  administration  of  justice  after  a 
contempt  has  been  committed.  Dailey  v. 
Superior  Court,  112  Cal.  94;  53  Am.  St. 
Eep.  160;  32  L.  R.  A.  273;  44  Pac.  458. 
The  codes  provide  the  manner  for  punish- 
ment of  a  violation  of  this  section:  the 
court  cannot  refuse  to  hear  a  cause  be- 
cause of  the  disrespectful  conduct  of  an 
attorney.  Zumbusch  v.  Superior  Court,  21 
Cal.  App.  76;  130  Pac.  1070. 

Taking  of  deposition  is  "proceeding." 
The  ninth  subdivision  of  this  section  is 
intended  to  invest  the  superior  court  with 
power  to  prevent  interference  with  any 
and  all  proceedings  taken  by  the  court, 
or  agencies  acting  in  its  behalf;  and  the 
word  "proceedings,"  as  used  therein,  should 
be  given  a  meaning  broad  enough  to  em- 
brace its  intended  purpose,  and  to  include 
the  taking  of  the  deposition  of  a  witness, 
to  be  used  in  an  action,  as  a  "proceeding 
of  the  court"  in  that  action.  Burns  v. 
Superior  Court,  140  Cal.  1;  73  Pac.  597. 

Misbehavior  of  officer  or  attorney.  Not 
every  misbehavior  in  office  by  any  of  the 
officers  mentioned  in  this  section  consti- 
tutes a  contempt  of  the  authority  of  a 
court:  the  misbehavior  by  such  an  officer 
must  be  "in  respect  to"  such  court,  or 
some  proceeding  therein.  Hutton  v.  Su- 
perior Court,  147  Cal.  156;  81  Pac.  409. 
An  attorney  or  other  officer  of  the  court 
may  be  punished  for  contemptuous  acts, 
not  done  in  the  immediate  presence  of  the 
court,  but  which  tend  to  degrade  it  in  the 
minds  of  the  people.  In  re  Shay,  160  Cal. 
399;  117  Pac.  442.  An  attorney  filing  an 
answer  as  a  guardian  ad  litem  for  infants, 
without  an  order  appointing  him,  would 
be  guilty  of  contempt  for  misbehavior, 
and  might  be  dealt  with  for  it,  and  would 
probably  be  subject  to  a  proceeding  for 
removal  or  suspension  from  the  discharge 
of  his  function  as  attorney.  Emeric  v. 
Alvarado,    64    Cal.   529;    2    Pac.    418.     An 


attorney  at  law,  who  writes  a  letter  to 
another  attorney,  containing  a  false  state- 
ment of  the  writer's  intimacy  with  jus- 
tices of  the  supreme  court,  does  an  act 
constituting  a  contempt  of  that  court. 
In  re  Shay,  160  Cal.  399;  117  Pac.  442. 

Right  to  defend  one's  self  against  as- 
persions cast  by  judge.  A  judge  on  the 
bench  has  no  more  right  than  any  other 
person  to  cast  aspersions  upon  the  charac- 
ter of  a  person  not  a  party  or  participant 
in  a  case  on  trial,  without  a  right  in  the 
latter  to  defend  himself.  McClatchy  v. 
Superior  Court,  119  Cal.  413;  39  L.  R.  A. 
691;  51  Pac.  696. 

Duty  of  attorney  and  counselor.  See 
note,  ante  §  282. 

Brief  or  motion  containing  abuse  of 
judge.  Abuse  of  the  trial  judge,  in  a  brief 
filed  in  the  appellate  court,  is  a  contempt 
of  such  court,  and  the  brief  will  be 
stricken  from  the  files.  Sears  v.  Starbird, 
75  Cal.  91;  7  Am.  St.  Rep.  123;  16  Pac. 
531;  First  Nat.  Bank  v.  Superior  Court, 
12  Cal.  App.  335;  106  Pac.  598;  and  see 
Friedlander  v.  Sumner  Gold  etc.  Mining 
Co.,  61  Cal.  116.  A  party  making  the  bias 
and  prejudice  of  the  judge  a  ground  of 
objection  to  his  competency  to  try  a  cause, 
may  file  affidavits  in  support  of  his  motion 
for  a  change  of  trial  judges,  without  being 
guilty  of  a  contempt,  unless  he  purposely 
includes  matters  wholly  irrevelant  and 
immaterial,  and  which  are  justly  offen- 
sive to  the  judge,  who  must  pass  upon  the 
motion.  Works  v.  Superior  Court,  130  Cal. 
304;  62  Pac.  507;  and  see  In  re  Jones,  103 
Cal.  397;  37  Pac.  385. 

Bringing  unmaintainable  action.  The 
bringing  of  an  action  which  cannot  be 
maintained  rarely  affords  grounds  for  pro- 
ceedings against  the  parties  for  contempt, 
•any  more  than  would  the  setting  up  of  aa 
unmaintainable  defense;  such  action  may 
be  instituted  in  entire  good  faith,  and  if 
so,  there  is  no  use  of  process;  the  law 
affords  redress  against  parties  bringing 
such  actions,  by  the  costs  which  they  in- 
cur, and  which  are  taxe<l  against  them; 
and  if  the  action  is  instituted  and  prose- 
cuted maliciously,  and  without  reasonable 
or  probable  cause,  the  party  aggrieved 
mav  have  his  action  for  damages.  Reay 
V.  Butler,  69  Cal.  572;  11  Pac.  463. 

Abuse  of  liberty  of  press.  The  pub- 
lisher of  a  newspaper,  who  assumes  to  criti- 
cise or  censure  a  public  officer,  or  the  pro- 
ceedings of  a  court,  must  know  whereof  he 
speaks;  should  he  censure  unjustly  or 
charge  falsely,  he  must  be  held  strictly 
accountable;  and  while  his  right  of  free 
speech  is  protected,  yet  his  abuse  of  it 
must  be  punished.  E'x  parte  Barry,  85  Cal. 
603;  20  Am.  St.  Rep.  248;  25  Pac.  256. 

Executor  officer  of  court  when.  In  re- 
spect to  those  matters  in  which  an  execu- 
tor acts  only  under  the  direction  and  sub- 
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ject  to  the  approval  of  the  court,  he  may 
be  regarded  as  an  officer  of  the  court,  and 
his  obedience  to  the  orders  of  the  court 
may  be  enforced  by  attachment  for  con- 
tempt.  Ex  parte  Smith,  53  Cal.  204. 

Punishment  of  executor.  An  executor 
is  subject  to  attachment  for  contempt,  as 
a  trustee  for  the  heirs  and  creditors,  and 
as  an  oflBcer  of  the  court.  Ex  parte  Smith, 
53  Cal.  204. 

Disobedience  of  judgment  or  order.  Dis- 
obedience of  an  order  of  final  distribution 
of  an  estate  is  a  contempt  of  court,  within 
the  meaning  of  this  section  (Ex  parte 
Smith,  53  Cal.  204);  as  is  also  the  dis- 
obedience of  a  lawful  order  of  the  court 
to  turn  over  property  to  a  receiver  (Ex 
parte  Clancy,  90  Cal.  553;  27  Pac.  411); 
and  the  willful  refusal  of  a  party  to  com- 
ply with  the  decree  of  a  court  of  compe- 
tent jurisdiction,  directing  him  to  execute 
a  conveyance.  '76  Land  and  Water  Co.  v. 
Superior  Court,  93  Cal.  139;  28  Pac.  813. 
An  attorney  who,  although  ignorant  of  an 
injunction  at  the  time  of  filing  a  pleading 
violating  it,  is  guilty  of  contempt,  if  he 
contumaciously  insists  on  maintaining 
such  pleading  after  he  has  knowledge  of 
the  injunction.  Lake  v.  Superior  Court, 
163  Cal.  182;  131  Pac.  371.  Where  an 
injunction,  though  couched  in  terms  of 
prohibition,  is  mandatory  in  effect,  a  pro- 
ceeding by  the  court  issuing  it  to  punish 
a  violation  as  a  contempt  is  in  the  nature 
of  process  for  the  enforcement  of  the 
affirmative  feature  of  the  writ.  Clute  v. 
Superior  Court,  155  Cal.  15;  132  Am.  St. 
Rep.  54;  99  Pac.  362.  The  superior  court 
has  no  jurisdiction  to  punish  for  disobedi- 
ence of  a  mandatory  injunction,  pending 
an  appeal  (Clute  v.  Superior  Court,  155 
Cal.  15;  132  Am.  St.  Rep.  54;  99  Pac.  362) ; 
though  it  may  punish  for  disobedience  of 
a  prohibitory  injunction:  the  object  of  the 
rule  in  both  cases  is  to  preserve  the  status 
quo.  Dewey  v.  Superior  Court,  81  Cal.  64; 
22  Pac.  333.  Failure  to  obey  an  unau- 
thorized order  does  not  render  a  party 
guilty  of  a  contempt  of  court.  Hennessy 
V.  Nicol,  105  Cal.  138;  38  Pac.  649. 

Rescuing  property  from  officer.  One 
who  obstructs  and  takes  from  a  police- 
officer,  by  means  of  legal  process,  personal 
])roperty  taken  by  such  officer  under  a 
search-warrant  issued  by  a  judge  of  the 
superior  court,  is  guilty  of  a  contempt  of 
court,  and  in  a  proper  proceeding  there- 
for may  be  fined  and  imprisoned.  In  re 
Lowcnthal,  74  Cal.  109;  5  Am.  St.  Rep. 
424;  15  Pac.  359. 

Interference  with  proceedings  of  court. 
Every  court  of  general  jurisdiction  has 
inherent  power  to  punish  for  contempt, 
persons  who  obstruct  or  interfere  with  its 
jiroceedings:  such  power  is  essential  to  the 
preservation  of  order  in  judicial  proceed- 
ings,  and  the   enforcement   of  judgments, 


orders,  and  writs  of  the  court.  Burns  v. 
Superior  Court,  140  Cal.  1;  73  Pac.  597. 
The  publication,  in  a  newspaper,  of  an  ar- 
ticle charging  a  judge  with  "deliberate 
lying  about  the  law,  deliberate  intentional 
falsification  in  his  ofiicial  capacity,  and 
deliberate  intentional  denial  of  justice," 
in  a  trial  of  a  case  before  him,  the  case 
not  being  finally  disposed  of,  is  an  "unlaw- 
ful interference  with  the  proceedings  of  a 
court,"  and  constitutes  a  contempt  of 
court,  within  the  ninth  subdivision  of  this 
section.  Ex  parte  Barry,  85  Cal.  603;  20 
Am.  St.  Rep.  248;  25  Pac.  256.  A  publica- 
tion, during  the  course  of  a  trial,  which 
reflects  on  the  court,  or  assails  the  liti- 
gants, or  seeks  to  intimidate  the  wit- 
nesses, or  spreads  before  the  jury  an 
opinion  upon  the  merits  of  the  contro- 
versy, or  threatens  them  with  public 
odium,  or  attempts  to  dictate  the  decision, 
or  in  any  improper  way  endeavors  to  in- 
fluence the  determination,  is  unquestion- 
ably a  contempt  of  court.  People  v. 
Durrant,  116  Cal.  179;  40  Pac.  75.  Where 
the  language  used  is  improper,  but  affects 
the  judge  in  his  individual  capacity,  and 
is  not  an  interference  with  the  proceed- 
ings of  the  court  over  which  he  is  presid- 
ing, the  remedy  is  not  by  a  proceeding  for 
contempt.  Ex  parte  Barry,  85  Cal.  603;  20 
Am.  St.  Rep.  248;  25  Pac.  256.  The  pub- 
lication of  the  truth  as  to  legal  proceed- 
ings is  not  a  contempt  of  court;  nor  is  a 
criticism  of  the  action  of  the  judge,  where 
made  in  proper  response  to  an  unjust 
charge  against  the  publisher's  veracity, 
and  without  intent  improperly  to  influence 
the  proceedings  of  the  court.  McClatchy 
V.  Superior  Court,  119  Cal.  413;  39  L.  R.  A. 
691;  51  Pac.  696.  While  the  liberty  of 
the  press  to  criticise  fairly  the  official  con- 
duct of  a  judge,  or  the  decisions  of  the 
proceedings  of  the  courts,  should  be  pre- 
served and  protected  by  the  courts,  yet 
the  abuse  of  that  liberty,  so  far  as  it 
affects  the  courts  in  relation  to  pending 
causes,  should  be  restrained  and  pun- 
ished. Ex  parte  Barry,  85  Cal.  603;  20  Am. 
St.  Rep.  248;  25  Pac.  256.  A  stranger 
exhorting  the  jury  in  a  criminal  case  not 
to  convict  the  defendant,  naming  him,  is 
guilty  of  a  contempt  of  court.  Ex  parte 
Creely,  8  Cal.  App.  713;  97  Pac.  766.  An 
execution  debtor,  who,  upon  his  examina- 
tion before  a  referee,  discloses  his  posses- 
sion and  ownership  of  personalty  liable 
to  levy,  but,  during  a  continuance  of  the 
proceeding,  delivers  the  pro]it'rty  to  an- 
other creditor,  may  properly  be  panished 
for  contempt.  Ex  parte  Kellogg,  64  Cal. 
343;  30  Pac.  1030.  An  attorney  writing 
and  sending  an  accusatory,  threatening, 
and  insulting  communication  to  a  jury  sit- 
ting in  or  in  connection  with  a  court,  of 
which  it  is  a  component  part,  is  guilty  of 
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a  contempt  of  court.    In  re  Tyler,  64  Cal. 
434;  IPac.  884. 
Disobedience  of  subpoena.     The  superior 

court  in  which  an  action  is  pending  has 
jurisdiction,  upon  a  proper  showing  by 
affidavit,  to  punish  as  a  contempt  the  dis- 
obedience of  a  witness  to  the  subpcena  of 
a  notary  public,  requiring  him  to  attend 
and  give  his  deposition  to  be  used  as  evi- 
dence in  such  action.  Burns  v.  Superior 
Court,  140  Cal.  1;  73  Pac.  597.  To  justify 
striking  out  the  complaint  or  answer  of  a 
party  for  disobedience  to  a  notary's  sub- 
poena, the  disobedience  must  be  so  willful 
or  intentional  as  to  constitute  a  contempt. 
Clifford  v.  Allman,  84  Cal.  528;  24  Pac. 
292.  The  tenth  subdivision  of  this  sec- 
tion does  not  apply,  where  a  person  refuses 
to  obey  a  subpojna  issued  by  a  notary 
public,  before  whom  his  deposition  was  to 
be  taken,  in  an  action  pending  in  the 
superior  court.   Lezinsky  v.  Superior  Court, 

72  Cal.  510;  14  Pac.  104.  Where  the  depo- 
sition of  a  witness,  in  a  case  pending  in 
the  superior  court,  is  taken  before  a  jus- 
tice of  the  peace,  such  officer  cannot  pun- 
ish the  disobedience  of  a  witness  to  appear 
before  him  in  response  to  a  subpcEna,  as 
a  contempt.  Gay  v.  Thorpe,  1  Cal.  App. 
312;  82  Pac.  221. 

Refusal  to  be  sworn  as  witness.  The 
refusal  of  a  witness  to  comply  with  an 
order  of  the  court,  directing  him  to  be 
sworn  in  a  case  on  trial,  is  a  contempt  of 
court,  and  is  not  excused  by  his  assertion, 
as  a  reason  for  such  refusal,  that  his  tes- 
timony will  have  a  tendency  to  subject 
him  to  punishment  for  a  felony:  this  privi- 
lege cannot  be  urged  until  a  question  is 
put  to  him  after  being  sworn,  the  answer 
to  which  would  have  that  tendency.  Ex 
parte  Stiee,  70  Cal.  51;  11  Pac.  459. 

Eefusal  of  witness  to  answer.  A  judge, 
in  whose  court  an  action  is  pending,  may 
order  the  attendance  of  a  witness  before 
him  to  give  a  deposition,  and  may  com- 
mand him  to  answer  proper  interroga- 
tories; if  his  orders  are  disobeyed,  he  may 
punish  the  witness  summarily  for  con- 
tempt.    Crocker   v.    Conrev,    140    Cal.   213; 

73  Pac.  1006.  The  questions  asked  of  a 
witness  must  be  pertinent  and  material  to 
the  issue:  the  court  has  no  power  to  com- 
pel a  witness  to  answer  any  others,  and 
the  refusal  to  answer  a  question  not  per- 
tinent and  material  is  not  a  contempt  of 
the  court.  Overend  v.  Superior  Court,  131 
Cal.  280;  63  Pac.  372.  The  refusal  of  a 
witness  to  answer  a  question  not  pertinent 
to  the  issues  on  trial  is  not  a  contempt: 
an  order  adjudging  him  guilty  of  a  con- 
tempt, which  fails  to  show  the  pertinency 
of  the  question,  is  invalid.  Ex  parte  Zee- 
handelaar,  71  Cal.  238;  12  Pac.  259.  Where 
any  one  of  many  questions  propounded  to 
a  witness  is  relevant  and  pertinent,  the 
witness  may  be  properly  adjudged  to   be 


in  contempt  for  refusing  to  answer  such 
one  question,  unless  he  fairly  shows  that 
his  answer  will  have  a  tendency  to  in- 
criminate or  degrade  him.  In  re  Rogers, 
129  Cal.  468;  62  Pac.  47.  The  court  has 
no  power  to  compel  a  witness  to  answer 
questions  after  the  issue  to  which  they 
were  material  has  been  determined,  and 
an  investigation  thereof  by  the  grand  jury 
finally  concluded.  Rogers  v.  Superior 
Court,  145  Cal.  88;  78  Pac.  344.  Where  a 
question  propounded  to  a  witness  fails  to 
disclose  upon  its  face  whether  or  not  it 
will  have  a  tendency  to  incriminate  or  de- 
grade him,  and  because  it  will  have  such 
effect  he  refuses  to  answer,  it  then  be- 
comes his  duty  to  make  it  appear  to  the 
court  that  his  answer  will  have  such  ten- 
dency: the  determination  of  the  objection 
to  the  question,  on  this  ground,  is  for  the 
court.  lu  re  Rogers,  129  Cal.  468;  62  Pac. 
47.  A  judge,  before  whom  the  deposition 
of  a  defendant  is  taken  at  the  instance 
of  the  plaintiff,  should  compel  the  witness 
to  answer,  and  he  has  no  discretion  to  re- 
fuse to  exercise  the  powers  vested  in  him 
by  law,  so  far  as  necessary  to  secure  to 
such  plaintiff  the  right  to  take  such  depo- 
sition: mandamus  lies  to  compel  such 
judge  to  take  the  deposition,  and  to  em- 
ploy the  process  of  contempt  against  the 
witness  to  compel  him  to  answer.  Crocker 
V.  Conrey,  140  Cal.  213;  73  Pac.  1006.  A 
grand  jury  is  part  of  the  court  by  which 
it  is  convened,  and  the  court  has  juris- 
diction to  adjudge  a  witness  who  defies 
the  authority  of  the  grand  jury,  by  refus- 
ing to  testify  before  it,  guilty  of  con- 
tempt, and  to  punish  him  therefor.  In  re 
Gannon,  69  Cal.  541;  11  Pac.  240.  A  grand 
juror  cannot  be  compelled  to  disclose  how 
he  voted  upon  the  finding  of  an  indict- 
ment; nor  is  his  refusal  to  do  so  a  con- 
tempt of  court.  Ex  parte  Sontag,  64  Cal. 
525;  2  Pac.  402. 

Punishment  of  corporation.  A  munici- 
pal  corporation  cannot  be  attached  for 
violation  of  an  injunction,  but  its  officers 
who  disobey  the  writ  may  be;  other  cor- 
porations may  be  punished  for  contempts. 
Golden  Gate  Consol.  etc.  Mining  Co.  v. 
Superior  Court,  65  Cal.  187;  3  Pac.  628. 

Fonnal  notice  of  order  unnecessary  to 
constitute  contempt.  Disobedience  of  an 
order  may  be  shown  without  proof  of 
formal  service  and  demand  to  comply 
therewith.  Ex  parte  Cottrell,  59  Cal.  420. 
A  party  cannot  excuse  himself  from  con- 
tempt by  showing  that  he  had  no  notice 
of  the  making  of  the  order  which  he  dis- 
obeyed, where  he  had  notice  of  applica- 
tion for  such  order,  and  was  present  and 
resisted  it.  Romine  v.  Cralle,  S3  Cal.  432; 
23  Pac.  525.  Where  the  officers  and 
agents  of  a  corporation  have  actual  notice 
of  an  injunction  against  the  corporation, 
they  are  bound  by  it,  although  it  is  not 
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served,  and  disobedience  of  such  injunc- 
tion is  contempt.  Golden  Gate  Consol.  etc. 
Mining  Co.  v.  Superior  Court,  65  Cal.  187; 
3  Pac.  628.  Where  it  is  alleged,  and  not 
denied,  that  a  husband  was  present  when 
an  order  was  made  directing  him  to  pay 
alimony,  and  he  is  charged  with  contempt 
in  failing  to  pay,  it  is  not  necessary  to 
allege,  or  to  prove  on  the  hearing  of  the 
contempt,  that  he  had  been  served  with 
notice  of  the  original  order.  Mitchell  v. 
Superior  Court,  163  Cal.  423;  125  Pac. 
1061. 

No  contempt  without  intent.  Contempt 
proceedings  are  quasi-criminal  in  their 
nature,  and  an  intent  to  commit  a  for- 
bidden act  is  as  essential  to  guilt  as  in  the 
case  of  a  criminal  offense.  Hutton  v. 
Superior  Court,  147  Cal.  156;  81  Pac.  409. 

Separate  contempts.  Disobedience  of  a 
restraining  order  on  three  several  days 
constitutes  three  separate  contempts:  each 
act  violative  of  an  injunction  is  a  sepa- 
rate contempt  (Golden  Gate  Consol.  etc. 
Mining  Co.  v.  Superior  Court,  65  Cal.  187; 
3  Pac.  628);  and  the  continuous  operation 
of  a  ferry  service,  in  violation  of  a  tem- 
porary restraining  order,  constitutes  a 
contempt  for  each  day.  Solano  Aquatic 
Club  V.  Superior  Court,  165  Cal.  278;  131 
Pac.  874;  but  see  Maxwell  v.  Rives,  11 
Nev.  213,  opinion  by  Justice  Beatty,  hold- 
ing that  the  refusal  to  testify  in  a  given 
case  constitutes  but  one  contempt,  how- 
ever frequently  such  refusal  is  repeated. 

Liability  for  contempt  is  independent 
of  other  liability.  The  fact  that  a  party 
may  be  prosecuted  in  both  criminal  and 
civil  actions  does  not  prevent  a  prosecu- 
tion for  contempt:  a  party  may  be  liable 
civilly  and  criminally  for  an  assault  upon 
an  officer  in  open  court,  and  at  the  same 
time  may  be  punished  for  the  indignity 
laid  upon  the  court.  Ex  parte  Acock,  84 
Cal.  50;  23  Pac.  1029.  It  is  immaterial 
to  any  inquiry  arising  in  a  contempt  pro- 
ceeding under  this  section,  whether  the 
particular  act  is  punishable  as  a  criminal 
contempt  or  not,  under  §  166  of  the  Penal 
Code.  Ex  parte  Karlson,  160  Cal.  378; 
Ann.  Cas.  1912D,  1334;  117  Pac.  447. 

Relief  from  contempt.  A  party  cannot 
shield  himself  from  the  legal  consequences 
of  his  acts  constituting  contempt,  by  a 
dismissal  of  the  action.  Ex  parte  Acock, 
84  Cal.  50;  23  Pac.  1029. 

Result  of  failure  to  punish.  Where  the 
court  fails  to  proccc  >  against  editors  who 
publish  matter  detrimental  to  a  defendant 
in  a  criminal  action,  whereby  he  fails  to 
obtain  a  fair  and  impartial  trial,  he  may 
make  that  appear  upon  his  motion  for  a 
new  trial,  and  the  question  will  thus  come 
properly  before  the  supreme  court  for  re- 
view. People  v.  Durrant,  116  Cal.  179;  48 
Pac.  75. 

Wife  may  inaugurate  contempt  proceed- 
ings.    A   wife   may,   on   her    affidavit,   in- 


augurate contempt  proceedings  against 
her  husband  for  the  non-payment  of  ali- 
mony, and  may  testify  in  such  proceed- 
ings. Mitchell  V.  Superior  Court,  163  Cal. 
423;  125  Pac.  1061. 

Title  of  contempt  proceedings.  A  pro- 
ceeding to  punish  a  husband  for  contempt 
in  failing  to  pay  alimony,  is  properly  en- 
titled in  the  style  of  the  divorce  proceed- 
ing itself,  and  not  as  a  separate  action. 
Mitchell  V.  Superior  Court,  163  Cal.  423; 
125  Pac.  1061. 

Allegations  of  affidavit  or  complaint  for 
contempt.  In  proceedings  against  a  hus- 
band for  contempt  in  failing  to  pay  ali- 
mony, it  is  not  necessary  to  set  forth,  in 
the  affidavit  or  complaint,  the  fact  of  the 
pendency  of  the  action  itself,  or  the  pro- 
visions of  the  order  violated.  Mitchell  v. 
Superior  Court,  163  Cal.  423;  125  Pac. 
1061. 

Contents  of  record.  The  facts  consti- 
tuting a  contempt  must  appear  in  the  rec- 
ord. In  re  McCarty,  154  Cal.  534;  98  Pac. 
540;  Application  of  Northern,  18  Cal.  App. 
52;  121  Pac.  1010. 

Habeas  corpus.  A  proceeding  for  con- 
tempt of  court,  for  the  violation  of  an 
injunction  in  a  civil  cause,  is  in  the  nature 
of  a  criminal  prosecution,  and  the  court 
is  not  authorized  to  compel  the  defendant 
to  be  sworn  as  a  witness  in  such  proceed- 
ing against  himself,  or  to  adjudge  him 
guilty  of  contempt  for  refusal  to  be  sworn 
as  such,  and  punish  him  therefor;  and  a 
defendant  so  wrongfullj'  held  guilty,  and 
imprisoned  until  he  shall  answer  as  such 
witness,  should  be  discharged  upon  habeas 
corpus.  Ex  parte  Gould,  99  Cal.  380;  37 
Am.  St.  Rep.  57;  21  L.  R.  A.  751;  33  Pac. 
1112.  To  attempt  to  punish  as  a  contempt 
a  violation  of  an  unlawful  order,  is  an 
excess  of  jurisdiction,  remediable  by  the 
writ  of  habeas  corpus.  Ex  parte  Brown, 
97  Cal.  83;  31  Pac.  840. 

Certiorari.  The  publication,  in  a  news- 
paper, of  a  true  report  of  the  testimony 
of  the  witnesses  in  a  divorce  case,  cannot 
be  said  to  tend  to  embarrass,  impede,  or 
obstruct  the  administration  of  justice,  and 
is  not  a  contempt  of  court,  although  the 
court  orders  that  no  publication  shall  be 
made  of  such  testimony;  and  an  order  pun- 
ishing the  editor  and  publisher  of  the 
paper  for  contempt  of  court  on  account  of 
such  publication  will  be  annulled  upon  cer- 
tiorari. In  re  Shortridge,  99  Cal.  526;  37 
Am.  St.  Rep.  78;  21  L.  R.  A.  755;  34  Pac. 
227.  An  order  of  the  superior  court  for- 
bidding the  representation,  upon  the  stage 
of  a  theater,  of  the  facts  in  a  criminal 
case,  pending  the  trial  of  such  case,  is  an 
infringement  of  that  provision  of  the  con- 
stitution which  protects  the  right  of  the 
citizen  freely  to  speak,  write,  and  publish 
his  sentiments,  without  censorsliip  over 
him;  and  such  order  will  be  annulled  upon 
certiorari.    Dailey  v.  Superior   Court,   112 
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Cal.  94;  53  Am.  St.  Eep.  IGO;  32  L.  R.  A. 
273;44Pac.  458. 

Power  of  courts  to  punish  for  contempt.  See 
notes  12  Am.  Dec.  178;  117  Am.  St.  Rep.  950. 

Liability  of  corporation  to  punishment  for  con- 
tempt.   See  note  133  Am.  St.  Rep.  779. 

Criminal  contempt  defined.  See  note  135  Am. 
St.  Rep.  27:;. 

Eight  of  one  court  to  punish  as  contempt  vio- 
latiou  of  order  of  another  court.  See  note  11  Ann. 
Cas.  1037. 

jjegislative  regulation  of  power  of  court  to  pun- 
ish for  contempt.    See  note  16  Ann.  Cas.  759. 

Contempt  hy  newspaper  publications.  See  notes 
97  Am.  Dec.  630;  40  Am.  Rep.  642;  50  Am.  St. 
Rep.  572. 

Contempt  of  court  in  publication  of  evidence 
or  proceedings.    See  note  98  Am.  Dec.  414. 

Constructive  contempt  by  publications  concern- 
ing pending  cases.    See  note    2  Am.  Dec.  391. 

Pendency  of  cause  as  essential  element  of  con- 
tempt by  publication  in  newspaper.  See  notes  3 
Ann.  Cas.  763;   18  Ann.  Cas.  664. 

Truth  of  newspaper  publication  as  justification 
or  defense  to  charge  of  contempt.  See  note  10 
Ann.  Cas.  692. 

Disclaimer  of  intent  as  defense  to  charge  of 
contempt  by  newspaper  publication.  See  note  13 
Ann.  Cas.  503. 

Contempt  by  publication  or  statement  reflecting 
upon  judge  in  performance  of  ministerial  duties. 
See  note  15  Ann.  Cas.  658. 

Contempt  of  court  by  insulting  written  commu- 
nications addressed  to  judge.  See  note  26  Am. 
Rep. 752. 

Criticism  of  grand  jury  as  contempt  of  court. 
See  note  Ann.  Cas.  1912A,  165. 

Assault  on  or  abuse  of  judge  after  he  has  re- 
tired from  courtroom.  See  note  2  L.  R.  A.  (N.  S.) 
603. 

Attorney's  statement  in  court  concerning  de- 
cisions as  contempt.  See  note  5  L.  R.  A.  (N.  S.) 
916. 

Reflection  on  judge  as  ministerial  officer.  See 
note,   15  L.  R.  A.   (X.  S.)   621. 

Criticism  of  decision  or  of  court  after  deter- 
mination of  cause.  See  note  17  L.  R.  A.  (N.  S.) 
572. 

Publication  of  evidence  taken  in  suit  heard  in 
camera  as  contempt.  See  note  Ann.  Cas.  1912B, 
542. 

Fighting  in  court  as  contempt.  See  note  Ann. 
Cas.  1912A,  581. 

Attempt  to  deceive  court  as  contempt.  See  note 
Ann.  Cas.  1912B,  1310. 

Being  dri;nk  in  presence  of  court  as  contempt. 
See  notes  Ann.  Cas.  1913B,  282;  33  L.  R.  A. 
(N.  S.)  133. 

Failure  to  appear  or  tardiness  of  attorney  as 
contempt.    See  note   15  L.  R.  A.    (N.   S.)    3S9. 

Aiding,  procuring,  or  advising  disobedience  to 
subpoena  as  contempt  of  court.  See  note  18  Ann. 
Cas.  319. 

Obstruction  or  delaying  service  or  execution  of 
process  as  contempt.  See  note  Ann.  Cas.  1913A, 
909. 

Procuring  one  having  knowledge  of  offense  to 
leave  jurisdiction  as  contempt.  See  note  33  L. 
R.  A.    (S.  S.)    976. 

Refusal  to  produce  books  or  papers  in  response 
to  su;:pcp,na  upon  the  ground  that  they  contain 
private  n;atter.    See  note  29  L.  R.  A.   (N.  S.)  716. 

Evasive  or  false  answer  by  witness  as  con- 
tempt.   See  note  41   L.  R.  A.   (N.  S.)   478. 

Violation  cf  injunction  by  person  not  party  to 
suit  as  criminal  contempt.  See  notes  3  Ann.  Cas. 
28:  'JO  Ann.  Cas.  118. 

Necessity  ana  sufficiency  of  notice  of  injunction 
to  render  one  not  a  party  guilty  of  contempt  in 
disobeying  it.    See  note  23  L.  K.  A.   (X.  S.)    1295. 

Contempt  in  violation  of  preliminary  injunction 
which  would  have  efTect  of  transferring  possession 
of  property  from  defendant  to  plaintiff.  See  note 
39  L.  R.  A.   (N.  S.)   32. 


Attempt  to  bribe  or  influence  juror  as  con- 
tempt.   See  note  15  Ann.  Cas.  747. 

Diclosure  by  grand  juror  of  proceedings  of 
grand  jury  as  contempt  of  court.  See  notes  15 
Ann.  Cas.  257;   17  L.  R.  A.   (N.  £  )   1049. 

Summoning  biased  or  otherwise  improper  jurors 
or  talesmen  as  contempt.  See  note  2  0  L.  R.  A. 
(X.  S.)  1013. 

Rem.oval  or  destruction  of  subject  matter  of 
litigation  pending  appeal  as  contempt  of  appellate 
court.    See  note  Ann.  Cas.  1912A,  516. 

CODE      COBIMISSIONERS'     NOTE.     Revised 

Statutes  of  Minnesota,  chap.  87. 

1.  Disobedience  to  any  lawful  judgment,  order, 
or  process  of  the  court.  Appeals.  If  a  court, 
havinK  jurisdiction,  issues  an  erroneous  order,  a 
disoliedience  of  it  is  contempt.  E.x  parte  Cohen, 
5  Cal.  494.  But  a  commitment  for  contempt  for 
disobedience  to  an  unlawful  order  of  a  lower 
court  can  be  reviewed  and  set  aside  by  the  ap- 
pellate court.  Ex  parte  Rowe,  7  Cal.  181.  In 
an  action  for  divorce,  the  court  may  order  the 
husband  to  pay  for  the  support  of  the  wife  dur- 
ing the  litigation,  and  for  legal  expenses ;  and 
obedience  to  such  order  may  be  enforced  by  im- 
prisonment for  contempt.  In  the  regular  course 
of  judicial  proceedings  before  a  court  of  general 
jurisdiction,  the  petitioner,  having  notice  of  the 
proceedings,  has  been  ordered  by  the  judgment  of 
the  court  to  pay  a  certain  sum  of  money,  and  in 
default  of  obedience  to  the  order,  has  been  com- 
mitted for  contempt.  The  only  question  which 
petitioner  in  the  supreme  court  can  make,  as 
affecting  the  legality  of  his  commitment,  involves 
the  power  of  the  court  to  make  the  order:  he 
cannot  question  the  regularity  of  the  facts.  E.k 
parte  Perkins,  18  Cal.  63.  If  the  order  of  the 
court,  fining  and  imprisoning  for  contempt,  does 
not  specify,  on  its  face,  wherein  the  contempt 
existed,  it  will  be  reversed  on  certiorari.  Ex 
parte  Field,  1  Cal.  187.  In  a  case  where  such 
an  order  was  made,  it  was  held  that  a  certiorari 
should  issue  to  review  the  proceedings  in  the 
appellate  court,  and  a  mandamus  is  not  the 
proper  remedy  in  such  case.  People  v.  Turner, 
1  Cal.  152.  The  supreme  court,  on  habeas  cor- 
pus, must  review  the  decisions  of  inferior  courts 
in  cases  of  contempt.  Ex  parte  Rowe,  7  Cal.  181. 
A  county  treasurer,  who  does  not  obey  an  order 
of  court,  directing  him  to  pay  money  to  a  wit- 
ness for  expenses,  cannot  be  punished  for  con- 
tempt without  some  proceeding  to  which  the 
treasurer  is  made  a  partv.  Sargent  v.  Cavis,  36 
Cal.  553. 

2.  Refusing  to  be  sworn  as  witness.  A  party 
committed  for  refusing  to  answer  questions  pro- 
pounded to  him  as  a  witness,  under  an  order 
that  he  stand  committed  till  he  answer  the  ques- 
tions, will  be  discharged  on  habeas  corpus,  where 
it  appears  that  the  suit  has  abated;  there  being 
no  longer  parties  or  subject-matter  before  the 
court,  there  is  no  longer  a  case  in  which  the 
questions  can  be  asked.  Ex  parte  Rowe,  7  Cal. 
175. 

3.  Disobeying  injunction.  Punishable  only  by 
district  court.  A  county  judge,  in  granting  an 
injunction  upon  a  bill  filed  in  the  district  court, 
acts  as  an  injunction  master,  and  exercises  a 
power  auxiliary  to  the  jurisdiction  of  the  district 
court.  The  effect  of  the  order  is  the  same  as 
if  made  by  the  district  court,  and  the  injunction 
is  subject  to  be  controlled,  modified,  or  dissolved 
by  the  district  .iudge,  the  same  as  if  issurd  bv 
his  order  in  the  first  instance.  Crandall  r. 
Woods,  6  Cal.  449;  Borland  v.  Thornton,  12  Cal. 
440.  The  contempt  complained  of  was  neither 
a  contempt  of  the  county  court  nor  of  the  county 
judge,  but  of  the  district  court  in  which  the 
action  was  pending,  and  by  whose  authority,  in 
legal  contemplation,  the  writ  of  injunction  was 
issued;  and  it  follows,  if  the  relators  were  guilty 
of  disobeying  the  writ,  that  the  jurisdiction  to 
trv  and  punish  them  for  the  contempt  is  in  the 
district  court  alone.  People  v.  County  Judge, 
27  Cal.  152. 


§1210.     Re-entry  on  property  after  ejection,  when  a  contempt, 
irson  dispossessed  or  ejected  from  any  real  property  by  tlie  jiidg 
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process  of  any  court  of  competent  jurisdiction,  who,  not  having  right  so  to 
do,  re-enters  into  or  upon  or  takes  possession  of  any  such  real  property, 
or  induces  or  procures  any  person  not  having  right  so  to  do,  or  aids  or 
abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by  which  such 
judgment  was  rendered  or  from  which  such  process  issued.  Upon  a  con- 
viction for  such  contempt  the  court  must  immediately  issue  an  alias  pro- 
cess, directed  to  the  proper  officer,  and  requiring  him  to  restore  such  pos- 
session to  the  party  entitled  under  the  original  judgment  or  process,  or  to 
his  lessee,  grantee,  or  successor  in  interest,  and  no  appeal  from  the  order 
directing  the  issuance  of  an  alias  writ  of  possession  stays  the  execution 
thereof,  unless  a  written  u.ndertaking  is  executed  on  the  part  of  the  appel- 
lant, with  two  or  more  sureties  to  the  effect  that  he  will  not  commit  or 
suffer  to  be  committed  any  waste  thereon,  and  if  the  order  is  affirmed,  or 
the  appeal  dismissed,  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  time  of  his  unlawful  re-entry  until  the  delivery  of  the 
possession  thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a 
sum  to  be  fixed  by  the  judge  of  the  court  by  which  the  order  for  the  alias 
writ  was  made,  and  which  must  be  specified  in  the  undertaking. 

Who  may  be  guilty  of  contempt.     It  is 
essential   that   the   person   accused  be   one 


Legislation  §  1210.  1.  Enacted  March  11, 
1873  (based  on  Stats.  1862,  p.  115),  and  then 
read:  "Every  person  dispossessed  or  ejected  from, 
or  out  of,  any  real  property,  by  the  judg:ment  or 
process  of  any  court  of  competent  jurisdiction, 
and  who,  not  having  right  so  to  do,  re-enters  into 
or  upon,  or  takes  possession  of,  any  such  real 
property,  or  induces  or  procures  any  person  not 
having  right  so  to  do,  or  aids  or  abets  him  therein, 
is  guilty  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered,  or  from  which  such 
process  issued.  Upon  a  conviction  for  such  con- 
tempt, the  court  or  justice  of  the  peace  must 
immediately  issue  an  alias  process,  directed  to 
the  proper  officer,  and  requiring  him  to  restore 
the  party  entitled  to  the  possession  of  such  prop- 
erty, under  the  original  judgment  or  process,  to 
such  possession." 

2.  Amended  by  Stats.  1893,  p.  281,  changing 
the  section,  after  the  first  sentence,  to  read, 
"Upon  a  conviction  for  such  contempt,  the  court 
must  immediately  issue  an  alias  process,  directed 
to  the  prope.-  officer,  and  requiring  him  to  restore 
such  possession  to  the  party  entitled  under  the 
original  judgment  or  process  (or  to  his  lessor  or 
to  his  grantor).  And  no  appeal  from  the  order 
directing  the  issuance  of  an  alias  writ  of  posses- 
sion shall  stay  the  execution  thereof,  unless  a 
written  undertaking  be  executed  on  the  part  of 
the  appellant,  with  two  or  more  sureties,  to  the 
effect  that  he  will  not  commit  or  sutler  to  be  com- 
mitted any  waste  therein,  and  if  the  order  be 
affirmed  or  the  appeal  dismissed  he  will  pay  the 
value  of  the  use  and  occiipation  of  the  property 
from  the  time  of  his  unlawful  re-entry  until  the 
delivery  of  the  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be 
fixed  by  the  judge  of  the  court  by  which  the  or- 
der for  the  alias  writ  was  made,  and  which  must 
be  specified  in  the  undertaking." 

3.  Amendment  by  Stats.  1901,  p.  193;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  320. 

Purpose  of  section.  The  section  is  de- 
signed not  only  to  protect  the  court  from 
contempt  of  its  authority,  its  judgment 
and  process,  but  also  to  give  to  the  party 
materially  injured  an  additional  remedy, 
by  restoring  to  him  the  possession  of  the 
property  from  which  he  was  dispossessed 
by  the  acts  constituting  the  contempt. 
People  V.  Dwinelle,  29  Cal.  632. 


ejected  or  dispossessed,  as  provided  in  the 
statute;  otherwise  he  cannot  be  guilty  of 
contempt.  Batehelder  v.  Moore,  42  Cal. 
412.  Where  a  person  has  been  removed 
from  a  tract  of  land,  under  a  judgment  in 
ejectment,  and  afterwards  acquires  title  to 
the  same,  he  is  not  guilty  of  a  contempt 
of  court  in  re-entering:  proceedings  to 
punish  for  contempt  are  not  appropriate  to 
try  the  issue  of  title.  Larrabee  v.  Selby, 
52  Cal.  506. 

Time  of  re-entry  as  affecting  guilt.  A 
defendant  in  an  action  to  recover  the  pos- 
session of  land  is  guilty  of  contempt  if  he 
enters  thereon  after  being  dispossessed 
under  the  judgment  rendered  therein,  not- 
withstanding the  re-entry  was  piade  move 
than  five  years  after  the  date  of  the  judg- 
ment. Temple  v.  Superior  Court,  70  Cal. 
211;  llPac.699. 

Alias  writ  may  issue  when.  An  alias 
writ  of  possession  cannot  issue,  except 
upon  an  adjudication  that  the  person 
against  whom  the  writ  is  to  run  is  guilty 
of  contempt,  where  the  judgment  for 
plaintiff  in  ejectment  is  fully  executed  by 
putting  him  in  possession.  Eousset  v. 
Reay,  3  Cal.  Unrep.  717;  31  Pae.  900. 

Court  must  decide  contempt.  Where  the 
facts  stated  bring  the  case  clearly  within 
this  section,  the  court  cannot,  by  holding, 
without  reason,  that  it  has  no  jurisdiction 
of  the  proceeding,  divest  itself  of  juris- 
diction, and  evade  the  duty  of  hearing 
and  determining  it.  Temple  v.  Superior 
Court,  70  Cal.  211 ;  11  Pac.  699. 

Discretion  of  court  to  refuse  alias  writ. 
Upon  a  judgment  for  contempt  for  re- 
entering upon  land  from  which  the  de- 
fendant has  been  ejected,  the  court  has  no 
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discretion  to  refuse  an  alias  writ  of  resti- 
tution.   Huerstal  v.  Muir,  62  Cal.  479. 

Mandamus.  Mandamus  lies  to  compel 
the  superior  court  to  hear  and  determine 
a  proceeding  to  have  the  defendant  in  an 
action  to  recover  the  possession  of  land 
adjudged  guilty  of  contempt  for  re-enter- 
ing upon  the  laud,  from  which  he  had  been 
ejected  under  an  execution  issued  in  such 


action.    Temple  v.  Superior  Court,  70  Cal. 
211;  llPac.699. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1862, 
p.  115.  District  courts  may  punish  for  contempt 
persons  who  re-enter  upon  a  tract  of  land,  after 
having  been  dispossessed  by  a  judgment  and 
process  of  a  court  of  competent  jurisdiction. 
This  provision  is  designed  not  only  to  proie'^t 
the  court  from  contempt,  but  to  give  a  party 
injured  an  additional  remedy  in  the  action,  for 
the  resturation  of  what  he  was  entitled  to  by 
the  judgment.    People  v.  Dwindle,  29  Cal.  632. 


§  1211.  A  contempt  committed  in  the  presence  of  the  court  may  be  pun- 
ished summarily.  When  not  so  committed,  an  affidavit  or  statement  shall 
be  made.  When  a  contempt  is  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  judge  at  chambers,  it  may  be  punished  summarily; 
for  which  an  order  must  be  made,  reciting  the  facts  as  occurring  in  such 
immediate  view  and  presence,  adjudging  that  the  person  proceeded  against 
is  thereby  guilty  of  a  contempt,  and  that  he  be  punished  as  therein  pre- 
scribed. When  the  contempt  is  not  committed  in  the  immediate  view  and 
presence  of  the  court,  or  judge  at  chambers,  an  affidavit  shall  be  presented 
to  tlie  court,  or  judge,  of  the  facts  constituting  the  contempt,  or  a  statement 
of  the  facts  by  the  referees  or  arbitrators,  or  other  judicial  officer. 

Attachment.  Post,  shall  be  stated  in  the  order  adjudging  a 
party  guilty  of  contempt,  demands  that 
the  question  addressed  to  the  witness,  for 
the  refusal  to  answer  which  he  was  ad- 
judged guilty  of  contempt,  shall  be  stated 
in  the  order.  Overend  v.  Superior  Court, 
131  Cal.  280;  63  Pac.  372. 

Contempt  not  in  presence  of  court,  steps 
required.  Where  the  alleged  contempt  was 
committed  out  of  the  presence  of  the  court 
or  judge,  no  step  essential  to  a  proper 
accusation  and  plea  in  a  criminal  case 
should  be  omitted.  Reymert  v.  Smith,  5 
Cal.  App.  380;  90  Pac.  470. 

Necessity  of  affidavit.  A  citation  to 
show  cause  why  a  contempt  committed  in 
the  presence  of  the  court,  consisting  of 
the  filing  and  presentation  to  the  judge 
in  open  court  of  contemptuous  affidavits, 
should  not  be  punished,  does  not  require 
an  affidavit  to  support  it.  Lamberson  v. 
Superior  Court,  151  Cal.  458;  11  L  E.  A. 
(N.  S.)  619;  91  Pac.  100.  Where  a  party 
instructs  a  witness  not  to  produce  in  court 
certain  books  ordered,  and  does  other  acts 
to  prevent  their  production,  but  none  of 
the  acts  done  were  in  the  immediate  view 
and  presence  of  the  court,  an  imprison- 
ment for  contempt  is  not  authorized,  if 
the  warrant  of  commitment  is  not  pre- 
ceded either  by  an  affidavit  showing  the 
facts  constituting  the  contempt,  or  by  a 
citation  or  notice  to  show  cause.  Ex  parte 
Eickert,  126  Cal.  244;  58  Pac.  549.  Where 
the  alleged  contempt  is  not  committed  in 
the  presence  of  the  court,  an  affidavit  of 
the  facts  constituting  the  contempt  must 
be  presented;  and  an  affidavit  defective  in 
stating  the  facts  is  equivalent  to  the  utter 
absence  of  an  affidavit.  Batchelder  v. 
Moore,  42  Cal.  412.     The  facts  essential  to 


Contempt  away  from  court 

§§  1212  et  seq. 

Reciting  the  facts.    Post,  §  1219. 

Legislation  §  1211.  Enacted  March  11,  1873 
(based  on  Practice  Act,  §481),  (1)  substituting 
I'must"  for  "shall"  after  "order,"  and  (2)  insert- 
ing "or  other  judicial  officer"  at  end  of  section. 

Object  of  requirements  of  section.  The 
object  of  the  requirement  of  this  section, 
that  the  act  to  be  performed  shall  be  speci- 
fied in  the  warrant  of  commitment,  is  to 
afford  to  other  courts  the  means  of  judg- 
ing of  its  correctness.  Ex  parte  Eowe,  7 
Cal.  181. 

Refusal  to  answer  question  not  contempt 
"When.  Where  neither  the  petition  for  a 
writ  of  habeas  corpus,  sued  out  by  a  wit- 
ness committed  for  contempt  in  refusing 
to  answer  a  question,  nor  the  return 
thereto,  shows  the  pertinency  of  the  ques- 
tion to  the  issue  on  trial,  the  refusal  to 
answer  the  question  is  not  a  contempt.  Ex 
parte  Zeehandelaar,  71  Cal.  238;  12  Pac. 
259. 

Contempt  Is  separate  proceeding.  A 
contempt  proceeding,  though  a  specific 
criminal  offense,  is  presented,  for  conveni- 
ence, in  the  cause  out  of  which  it  arises; 
but  it  is  a  separate  and  distinct  proceed- 
ing, and  no  part  of  the  original  case. 
People  V.  Durrant,  116  Cal.  179;  48  Pac.  75. 

Contents  of  order  punishing  contempt. 
An  order  punishing  a  witness  for  con- 
tempt must  contain  a  recital  of  the  facts 
constituting  the  contempt.  Overend  v. 
Superior  Court,  131  Cal.  280;  63  Pac.  372; 
People  V.  Turner,  1  Cal.  152;  Ex  parte 
Eowe,  7  Cal.  181;  Batchelder  v.  Moore,  42 
Cal.  412;  Ex  parte  Zeehandelaar,  71  Cal. 
238;  12  Pac.  259;  Schwarz  v.  Superior 
Court,  111  Cal.  106;  43  Pac.  580.  The  re- 
quirement  of  this  section,  that  the  facts 
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show  the  jurisdiction  of  the  court  to  pun- 
ish a  contempt  committed  out  of  the  view 
of  the  court,  such  as  a  refusal  to  pay  tem- 
porary alimony  and  counsel  fees  ordered 
hy  the  court,  must  be  embodied  in  an  affi- 
davit, presented  to  the  court  or  judge,  in 
the  absence  of  any  other  showing.  Rey- 
mert  v.  Smith,  5  Cal.  App.  380;  90  Pac. 
470;  Application  of  Northern,  IS  Cal.  App. 
52;  121  Pac.  1010;  In  re  McCarty,  154  Cal. 
534;  98  Pac.  540. 

Requirements  and  sufficiency  of  affi- 
davit. In  a  constructive  contempt,  the 
aiSdavit  which  is  made  the  basis  of  the 
proceeding  should  show  upon  its  face  the 
acts  which  constitute  the  contempt.  Frow- 
ley  V.  Superior  Court,  158  Cal.  220;  110 
Pac.  817;  In  re  McCarty,  154  Cal.  534; 
98  Pac.  540.  It  is  unnecessary  to  set  forth 
in  the  affidavit  the  pendency  of  the  cause 
or  proceeding,  or  the  provisions  of  the 
order  or  writ  violated:  if  the  acts  done 
iu  violation  of  the  order  or  writ  are  set 
forth,  though  the  affidavit  is  inartifieially 
drawn,  the  facts  constituting  the  contempt 
are  sufficiently  stated.  Ex  parte  Ah  Men, 
77  Cal.  198;  11  Am.  St.  Eep.  263;  19  Pac. 
380.  After  a  full  and  fair  hearing,  in 
which  the  prisoner  has  been  given  full 
opportunity  for  defense,  a  judgment  of 
conviction  for  contempt  cannot  be  held 
to  be  void  because  some  of  the  charges 
in  the  affidavits  are  made  upon  informa- 
tion and  belief.  Ex  parte  Acock,  84  Cal. 
50;  23  Pac.  1029.  Where  one  is  accused 
of  contempt  in  violating  an  order  of  court, 
the  affidavit  is  fatally  defective,  unless  it 
shows  that  the  accused  had  knowledge  of 
such  order.  Frowlev  v.  Superior  Court,  158 
Cal.  220;  110  Pac.  817;  In  re  McCarty,  154 
Cal.  534;  98  Pac.  540. 

Jurisdiction.  Proceedings  in  contempt 
are  in  their  nature  criminal  in  character, 
and  the  court  exercises  but  a  limited  juris- 
diction as  to  them.  Frowley  v.  Superior 
Court,  158  Cal.  220;  110  Pac.  817;  In  re 
McCarty,  154  Cal.  534;  98  Pac.  540;  Rey- 
mert  v.  Smith,  5  Cal.  App.  380;  90  Pac. 
470;  Application  of  Northern,  18  Cal.  App. 
52;  121  Pac.  1010.  An  order  adjudging  a 
district  attorney  in  contempt  of  court  for 
refusal  "to  answer  certain  interrogatories 
after  having  been  ordered  to  do  so  by  the 
court,"  and  committing  him  for  contempt 
"until  he  shall  answer  said  interrogtories," 
is  wholly  insufficient  to  show  jurisdiction 
to  make  the  order.  Ex  parte  Hoar,  146 
Cal.  132;  79  Pac.  853.  An  order  punishing 
a  husband  for  contempt  in  failing  to  pay 
alimony  to  a  wife,  is  void  for  want  of 
jurisdiction,  in  the  absence  of  an  affidavit 
setting  forth  the  fact  of  non-compliance 
and  of  a  citation  to  the  husband;  such 
failure  is  a  constructive  contempt  of 
court.  In  re  McCarty,  154  Cal.  534;  98 
Pac.  540.  Where  a  husband  is  charged 
with  contempt  in  failing  to  pay  alimony, 


the  affidavits  upon  which  the  proceeding 
is  based  constitute  the  complaint,  and  un- 
less they,  upon  their  face,  charge  facts 
constituting  a  contempt,  the  court  is  with- 
out jurisdiction  to  proceed.  Mitchell  v. 
Superior  Court,  163  Cal.  423;  125  Pac. 
1061.  The  affidavit  upon  which  the  con- 
tempt proceeding  is  based  constitutes  the 
complaint,  and  unless  upon  its  face  it 
charges  facts  constituting  a  contempt,  the 
court  is  without  jurisdiction  to  proceed. 
Hutton  V.  Superior  Court,  147  Cal.  156;  81 
Pac.  409.  In  determining  whether  the 
trial  court  had  jurisdiction,  the  appellate 
court  will  distinguish  between  an  affidavit 
which  charges  no  offense  at  all,  and  one 
which,  though  inartifieially  drawn,  inti- 
mates the  existence  of  the  facts  necessary 
to  constitute  the  offense,  and  indicates  a 
purpose  to  declare  thereon.  Ex  parte  Ah 
Men,  77  Cal.  198;  11  Am.  St.  Rep.  263;  19 
Pac.  380.  There  is  no  jurisdiction  to  com- 
mit for  a  contempt  committed  out  of  the 
presence  of  the  court,  where  the  record 
does  not  show  proper  notice  and  service. 
Eeymert  v.  Smith,  5  Cal.  App.  380;  90  Pac. 
470;  Frowley  v.  Superior  Court,  158  Cal. 
220;  110  Pac.  817.  Where  a  defendant  is 
summoned,  without  an  attachment,  war- 
rant of  arrest,  or  subpoena,  under  an  order 
to  show  cause  in  person  why  he  should  not 
be  punished  for  contempt  in  failing  and 
refusing  to  obey  a  previous  order  of  court, 
that  part  of  the  order  commanding  him  to 
appear  in  person  is  beyond  the  power  of 
the  court.  E'x  parte  Gordan,  92  Cal.  478; 
27  Am.  St.  Rep.  154;  28  Pac.  489. 

Loss  of  jurisdiction.  The  superior  court 
loses  jurisdiction  to  punish  for  a  contempt 
committed  in  its  presence,  where  it  delays 
to  take  any  proceedings  in  the  matter  for 
a  period  of  fifty  days  after  the  alleged 
commission  of  the  contempt,  and  then 
proceeds  without  notice  to  the  respondent. 
In  re  Foote,  76  Cal.  543;  18  Pac.  678. 

Judicial  notice.  The  court  takes  ju- 
dicial notice  of  the  proceedings,  in  an  ac- 
tion pending  before  it,  upon  a  proceeding 
therein  for  contempt.  Ex  parte  Ah  Men, 
77  Cal.  198;  11  Am.  St.  Rep.  263;  19  Pac. 
380. 

Record  should  show  what.  The  record 
of  the  court,  upon  which  a  party  was  ad- 
judged guilty  of  contempt,  should  show 
upon  its  face  the  facts  upon  which  the 
judicial  action  was  based,  and  upon  which 
its  jurisdiction  depended.  In  re  McCarty, 
154  Cal.  534;  98  Pac.  540;  Application  of 
Northern,  18  Cal.  App.  52;  121  Pac.  1010. 

Habeas  corpus.  The  failure  of  a  party 
adjudged  guilty  of  a  contempt,  to  urge 
want  of  jurisdiction  before  the  trial  court, 
does  not  preclude  such  party  from  avail- 
ing himself  of  such  objection  on  writ  of 
habeas  corpus  before  the  supreme  court. 
Ex  parte  Zeehandelaar,  71  Cal.  238;  12 
Pac.  259. 
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Certiorari.  A  proceeding  to  punish  a 
defendant  for  contempt  being  a  criminal 
proceeding,  and  the  party  being  entitled 
to  know  with  what  he  is  charged,  it  will 
not  be  presumed  by  the  supreme  court,  in 
proceedings  on  certiorari,  that  he  was  held 
guilty  of  some  act  not  specifically  alleged 
in  the  affidavit  or  covered  thereby;  and 
the  offense  being  criminal  in  its  nature, 
both  the  charge,  and  the  finding  and  judg- 
ment of  the  court  thereon,  are  to  be 
strictly  construed  in  favor  of  the  accused. 
Schwarz  v.  Superior  Court,  111  Cal.  106; 
43  Pac.  580. 


SUiflciency  of  affidavit  on  information  and  be- 
lief to  support  contempt  proceedings.  See  note  14 
Ann.  Cas.  1042. 

When  contempt  is  committed  in  "presence"  of 
court.    See  note  17  Ann.  Cas.  220. 

Eight  of  one  charged  with  contempt  to  notice 
and  hearing.    See  note  10  L.  R.  A.   (N.  S.)    1098. 

CODE  COMMISSIONERS'  NOTE.  Order  pun- 
ishing for  contempt  must  state  facts  upon  which 
the  exercise  of  the  power  is  founded.  People  v. 
Turner,  1  Cal.  152;  Ex  parte  Field,  1  Cal.  187; 
Ex  parte  Rowe,  7  Cal.  175.  If  the  order  fining 
and  imprisoning  for  contempt  does  not  specify 
on  its  face  wherein  the  contempt  consisted,  it 
will  be  reversed  on  certiorari.  Ex  parte  Field, 
1  Cal.  187;  see  notes  to  §§  1209,  1210,  ante. 


§  1212.    A  warrant  of  attachment  may  issue,  or  a  notice  to  show  cause. 

When  the  contempt  is  not  eomraitted  in  the  immediate  view  and  presence 
of  the  court  or  judge,  a  warrant  of  attachment  may  be  issued  to  bring  the 
person  charged  to  answer,  or,  without  a  previous  arrest,  a  warrant  of  com- 
mitment may,  upon  notice,  or  upon  an  order  to  show  cause,  be  granted; 
and  no  warrant  of  commitment  can  be  issued  without  such  previous  attach- 
ment to  answer,  or  such  notice  or  order  to  show  cause. 

present,  nor  can  he  be  required  to  be 
present.  Foley  v.  Foley,  120  Cal.  33;  68 
Am.  St.  Eep.  147;  52  Pac".  122. 

Jurisdiction  to  order  arrest.  Where  a 
person  is  summoned,  without  an  attach- 
ment, warrant  of  arrest,  or  subpoena,  on 
an  order  to  show  cause  why  he  should  not 
be  adjudged  guilty  of  contempt  for  fail- 
ing to  obey  a  previous  order  of  the  court, 
and  he  appears  by  his  attorney,  and  offers 
to  show  cause  by  his  sworn  answer  and 
other  affidavits,  an  order  for  his  arrest  for 
contempt  for  not  appearing  personall}^  has 
no  jurisdictional  basis.  Ex  parte  Gordan, 
92  Cal.  478;  27  Am.  St.  Rep.  154;  28  Pac. 
489. 

No  judgment  without  hearing.  No  per- 
son can  be  personally  bound  until  he  has 
had  his  day  in  court,  that  is,  until  he  has 
been  duly  cited  to  appear,  and  has  been 
afforded  an  opportunity  to  be  heard;  and 
a  judgment  without  such  citation  and  op- 
portunity lacks  all  the  attributes  of  a 
judicial  determination:  it  is  judicial  usur- 
pation and  oppression,  and  can  never  be 
upheld  where  justice  is  justly  adminis- 
tered. McClatchy  v.  Superior  Court,  119 
Cal.  413;  39  L.  R.  A.  691;  51  Pac.  696. 

Habeas  corpus.  Where  the  warrant  of 
commitment  is  not  preceded  by  an  affi- 
davit showing  the  facts  constituting  the 
contempt,  or  by  a  citation  or  notice  to 
show  cause,  the  party  must  be  discharged 
upon  habeas  corpus.  Ex  parte  Rickert, 
126  Cal.  244;  58  Pac.  549.  A  person  should 
not  be  punished  for  contempt,  where  he  is 
unable  to  comply  with  an  order;  the  ques- 
tion whether  he  is  able  is  one  of  fact 
for  the  court  making  the  order,  and  it 
may  have  good  and  sufficient  reasons  for 
disbelieving  the  statement  of  the  party 
that  he  is  unable;  his  statement,  under 
oath,  to  that  effect,  is  not  conclusive;  and 


Service  of  papers  in  proceeding  for  contempt. 
See  ante,  §§  1015,  1016. 

Legislation  §  1212.  Enacted  March  11,1873 
(based  on  Practice  Act,  §  4S2),  substituting  "can" 
for  "shall"  before  "be  issued." 

Proceedings  necessary  to  bring  party 
into  contempt.  The  proceedings  required 
by  this  section  to  bring  a  party  into  con- 
tempt must  be  taken,  otherwise  he  will  be 
discharged  upon  habeas  corpus;  he  is  en- 
titled to  notice  of  order,  and  an  oppor- 
tunity to  show  cause  why  he  should  not  be 
imprisoned  for  disobedience  of  the  order 
of  the  court.  Ex  parte  Rush,  60  Cal.  5. 
The  order  must  be  served  upon  the  party, 
before  he  can  be  brought  into  contempt 
for  not  complying  therewith:  the  mere  de- 
livery to  a  person  in  another  state,  of  a 
certified  copy  of  the  order,  is  not  such  a 
service  as  the  law  requires.  Johnson  v. 
Superior  Court,  63  Cal.  578.  Where  the 
officers  of  a  corporation,  charged  with  con- 
tempt in  disobeying  a  legal  order,  will- 
fully conceal  themselves  to  avoid  service 
of  an  order  to  show  cause,  the  court  may 
order  service  to  be  made  upon  its  attorney 
in  the  action.  Golden  Gate  Consol.  etc. 
Mining  Co.  v.  Superior  Court,  65  Cal.  187; 
3  Pac.  628. 

Order  to  show  cause,  issued  on  afladavit. 
An  order  to  show  cause  may  be  issued 
upon  an  affidavit  stating  facts  constituting 
a  contempt,  not  committed  in  the  presence 
of  the  court.  Ex  parte  Henshaw,  73  Cal. 
486;  15  Pac.  110. 

Necessity  of  personal  appearance. 
Where  a  person  ajipears  by  counsel  in  an- 
swer to  an  order  to  show  cause,  and  sub- 
mits evidence  upon  the  merits,  and  resists 
the  same,  without  objection  to  the  want 
of  perFonal  service,  this,  of  itself  is  suffi- 
cient to  give  the  court  jurisdiction:  it  is 
not  necessary  that  he  shall  be  personally 
2  Fair. — 88 
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the  appellate  court  cannot  determine  that  evidence  introduced  upon  the  hearing, 
question,  upon  application  for  a  writ  of  which  cannot  be  done  in  that  proceeding, 
habeas   corpus,  without  reviewing  all  the        Ex  parte  Cottrell,  59  Cal.  420. 

§  1213.  Bail  may  be  given  by  a  person  arrested  under  such  warrant. 
"Whenever  a  warrant  of  attachment  is  issued,  pursuant  to  this  title,  the 
court  or  judge  must  direct,  by  an  indorsement  on  such  warrant,  that  the 
person  charged  may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
specified  in  such  indorsement. 

Legislation  §  1213.     Enacted  March   11,    1873         Stats.  1859,  p.  140),  substituting   (1)   "title"  for 
(based    on    Practice    Act,  §  483,    as    amended    by         "chapter,"  and  (2)   "must"  for  "shall." 

§  1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain  the 
person  until  discharged.  Upon  executing  the  warrant  of  attachment,  the 
sheriff  must  keep  the  person  in  custody,  bring  him  before  the  court  or 
judge,  and  detain  him  until  an  order  be  made  in  the  premises,  unless  the 
person  arrested  entitle  himself  to  be  discharged,  as  provided  in  the  next 
section. 

Legislation  §  1214.      Enacted   March   11,1873         "must"  for  "shall." 
(based    on     Practice    Act,    §    484),     substituting 

§  1215.  Bail  bond,  form  and  conditions  of.  When  a  direction  to  let  the 
person  arrested  to  bail  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest,  upon  executing  and 
delivering  to  the  officer,  at  any  time  before  the  return-day  of  the  warrant, 
a  written  undertaking,  with  two  sufficient  sureties,  to  the  effect  that  the 
person  arrested  will  appear  on  the  return  of  the  warrant  and  abide  the 
order  of  the  court  or  judge  thereupon ;  or  they  will  pay  as  may  be  directed, 
the  sum  specified  in  the  warrant. 

Legislation  §  1215.      Enacted  March  11,  1873         "must"  for  "shall." 
(based     on     Practice     Act,     §  485),     substituting 

§  1216.  Ofl&cer  must  return  warrant  and  undertaking,  if  any.  The  offi- 
cer must  return  the  warrant  of  arrest  and  undertaking,  if  any,  received  by 
him  from  the  person  arrested,  by  the  return-day  specified  therein. 

Legislation  §  1216.  Enacted  March  11,  1873  "must"  for  "shall,"  and  (2)  omitting  "the"  be- 
(based  on  Practice  Act,   §  486),    (1)    substituting         fore    "undertaking." 

§  1217.  Hearing.  When  a  person  arrested  has  been  brought  up  or  ap- 
peared, the  court  or  judge  must  proceed  to  investigate  the  charge,  and 
must  hear  any  answer  which  the  person  arrested  may  make  to  the  same, 
and  may  examine  witnesses  for  or  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

Legislation,   §  1217.      1.  Enacted    March    11,  right,  to   show  that  the  publications  were 

1873    (based  on   Practice  Act     §437),   subslitut-  j^     fg^^     ^  ^^^     ^^^     ^^^^       ^-^j^ 

ing     must     for     shall     m  both  instances.  n    ■,    ■    j_      j.  -,    ■ ,    •  ,  ,. 

3.  Amendment  by   Stats.    1901,   p.   193;   un-  wrongful  intent,  and  it  IS  error  to  retuse 

constitutional.    See  note  ante,  §  5.  to    permit   him    to    establish    this    defense. 

Waiver  of  presence  of  witnesses.     The  McClatehy  v.  Superior  Court,  119  Cal.  413; 

produrtion    of    wUiicsses    may    be    waived,  39  L.  R.  A.  691;  51  Par.  (396. 
in    contempt    proceedings,    and    the    party  Procedure     where     contempt    not     com- 

may   consent   to  try   the   case   on   the  evi-  mitted  in  presence   of   court.     Wliere   the 

dcnce.    Roe  v.  Superior  Court,  60  Cal.  93.  contempt    is    not    committed    within    the 

Error    in    disallowing    defense.     Where  presence   of   the    court,   an   issue   is   made 

the  gravamen  of  the  charge  is  the  alleged  up    by    the    answer,    witnesses    are    called 

false  character  of  publications  in  a  news-  and    examined,   and   a   trial   is   had   as   in 

paper,  relating  to  the  evidence  in  a  case  on  other  cases.    In  re  Buckley,  69  Cal.   1;   10 

trial,    and    a    wrongful    intent   in    making  Pac.  69. 

them,  to  bring  the  court  into  contemi)t  Jurisdiction.  The  jurisdiction  of  the 
and  thus  to  interfere  with  the  orderly  ad-  court  to  make  the  order  in  contempt  pro- 
ministration    of   justice,   the   party    has   a  ceedings  must  affirmatively  appear.    Over- 
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end  V.  Superior  Court,  131  Cal.  2S0;  63 
Pac.  372;  Rogers  v.  Superior  Court,  145 
Cal.  88;  7S  Pac.  344. 

Duty  of  court.  The  court  must  be 
clearly  satisfied  of  the  party's  guilt,  be- 
fore adjudging  him  guiltv  of  contempt. 
In  re  Buckley,  69  Cal.  1;  10  Pac.  69. 

Certiorari.  Proceedings  for  contempt 
■will  be  annulled  upon  certiorari,  where 
the  party  has  been  denied  the  right  to 
present  a  valid  defense.  McClatchy  v, 
Superior  Court,  119  Cal.  413;  39  L.  R.  A, 
€91;  51  Pac.  696.  The  record  is  taken  as 
true,  upon  an  application  for  a  writ  of 
certiorari  to  set  aside  a  commitment  for 
contempt;  and  if  the  party  raises  an  ob- 
jection in  the  supreme  court  that  the  wit- 
nesses were  not  examined,  and  the  record 
is  silent  upon  that  point,  the  presumption 


is  in  favor  of  the  judgment;  should  the 
contrary  be  the  fact,  it  must  be  corrected 
by  motion  or  suggestion  to  the  court  be- 
low: the  supreme  court  cannot  alter  the 
record.    Roe  v.  Superior  Court,  60  Cal.  93. 

Inquiry  by  supreme  court.  The  supreme 
court  is  not  precluded  from  inquiring 
whether  the  acts  charged,  and  found  to 
have  been  done,  really  constitute  a  con- 
tempt, although  the  superior  court  has 
determined  that  the  averments  of  the  affi- 
davit on  which  the  order  to  show  cause 
was  based  were_  true,  and  that  the  com- 
mission of  the  acts  affirmed  in  the  affi- 
davit constitute  a  contempt.  Ex  parte 
Henshaw,  73  Cal.  486;  15  Pac.  110. 

Proof  in  prosecution  for  constructive  contempt. 
See  notes  4  Ann.  Cas.  183;   11  Ann.  Cas.  532. 

Eight  to  jury  trial  in  contempt  proceedings. 
See  note  Ann.  Cas.  1913D,  458. 


§  1218.  Judgment  and  penalty,  if  giiilty.  Upon  the  answer  and  evi- 
dence taken,  the  court  or  judge  must  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if  it  be  adjudged 
that  he  is  guilty  of  the  contempt,  a  fine  may  be  imposed  on  him  not  exceed- 
ing five  hundred  dollars,  or  he  may  be  imprisoned  not  exceeding  five  days, 
or  both. 


Contempt  by  party,  punishment  of.  See  post, 
§  1991. 

Legislation  §  1218.  1.  Enacted  March  11, 
1S72  (based  on  Practice  Act,  §  488),  substitut- 
ing "must"  for  "shall." 

3.  Amendment  by  Stats.  1901,  p.  193;  un- 
constitutional.    See   note   ante,  §  5. 

Construction  of  code  sections.  The  pro- 
vision of  §  1007,  ante,  that  an  order  for 
the  payment  of  money  may  be  enforced 
by  execution  against  property,  is  merely 
a  cumulative  remedy:  it  applies  to  all 
orders;  but  it  does  not  take  away  the 
common-law  power  to  enforce  a  fine  for 
contempt  by  imiirisonment.  Ex  parte 
Karlson,  160  Cal.  378;  Ann.  Cas.  1912D, 
1334;  117  Pac.  447.  The  provisions  of 
§  1205  of  the  Penal  Code  have  no  appli- 
cation to  a  civil  contempt.  Ex  parte  Karl- 
son,  160  Cal.  378;  Ann.  Cas.  1912D,  1334; 
117  Pac.  447;  In  re  Jorgensen,  19  Cal.  App. 
217;  124  Pac.  1055. 

Validity  of  order  of  arrest.  An  order 
of  arrest,  made  prior  to  the  filing  of  the 
complaint,  is  void  for  want  of  jurisdic- 
tion.   Ex  parte  Cohen,  6  Cal.  318. 

Evidence  necessary  to  convict.  A  mere 
preponderance  of  evidence  is  not  sufficient 
to  warrant  the  infliction  of  so  serious  a 
punishment  as  fine  and  imprisonment:  the 
guilt  must  be  established  by  clear  and 
satisfactory  proof,  and  in  criminal  actions, 
generallv,  if  not  always,  bevond  a  reason- 
able doubt.  In  re  Buckley,'  69  Cal.  1;  10 
Pac.  69. 

Power  of  court  to  punish  for  contempt. 
The  power  of  a  court  to  punish  for  con- 
tempt is  regulated  by  statute,  and  pun- 
ishment is  limited  therein:  courts  of 
equity  have   no   right  to   deny   to  parties 


in  contempt  for  disobedience  of  orders  all 
the  rights  to  which  such  parties  would 
otherwise  be  entitled,  nor  to  strike  out 
the  answers  of  parties  so  in  contempt. 
Johnson  v.  Superior  Court,  63  Cal.  578. 
The  power  to  punish  for  contempt,  con- 
ferred by  this  section,  is  not  affected  by 
any  provision  of  the  Penal  Code.  Ex 
parte  Abbott,  94  Cal.  333;  29  Pac.  622. 
Hence,  the  court,  in  imposing  punishment 
for  a  contempt,  is  not  bound  by  §  1205  of 
that  code.  Ex  parte  Karlson,  160  Cal.  378; 
Ann.  Cas.  1912D,  1334;  117  Pac.  447.  The 
fact  that  a  court  imposes  a  punishment  for 
contempt  by  both  imprisonment  and  a  fine 
does  not  take  from  it  the  power  to  en- 
force the  payment  of  the  fine  by  impris- 
onment at  the  special  statutory  rate.  In 
re  Jorgensen,  19  Cal.  App.  217;  124  Pac. 
1055.  The  court  exceeds  its  jurisdiction, 
where  it  commits  a  party  for  contempt  for 
refusing  to  obey  an  order,  and  directs  his 
imprisonment  until  such  order  shall  be 
complied  with,  there  being  no  finding  that 
it  is  within  the  power  of  the  party  to 
comply  therewith.  Ex  parte  Cohen,  6  Cal. 
318.  There  can  be  no  more  than  one  pun- 
ishment for  several  refusals  to  testify  in 
the  same  case.  Maxwell  v.  Rives,  11  Xev. 
213.  The  court  has  no  power,  upon  the 
violation  of  an  order  on  successive  days, 
to  split  the  transaction  up  into  so  many 
daily  offenses,  and  to  punish  for  each. 
State  V.  King,  47  La.  Ann.  701;  17  So.  Rep. 
2S8.  The  court  in  which  a  decree  of 
divorce  is  entered,  including  an  order  that 
the  defendant  pay  permanent  alimony  in 
specified  installments,  has  no  jurisdiction 
to  compel  the  defendant,  where  he  has  no 


§1218 


CONTEMPTS. 


1396 


money  or  other  means  of  payment,  and 
has  made  no  fraudulent  disposition  of 
property,  to  seek  employment  in  order  to 
earn  money  to  pay  the  alimony  decreed, 
nor  to  punish  him  for  contempt  for  fail- 
ing so  to  do.  Ex  parte  1'odd,  119  Cal.  57; 
50Pac.  1071. 

Judgment  of  fine  enforced  how.  A 
judgment  of  fine  in  a  contempt  proceed- 
ing is  enforceable  by  an  execution  as  on 
a  judgment  in  a  civil  action,  or  by  com- 
mitment under  the  criminal  law;  if  the 
fine  is  paid,  there  can  be  no  commitment, 
but  if  not  paid,  the  commitment  follows 
as  an  incident  to  the  judgment.  In  re 
Tyler,  64  Cal.  434;  1  Pac.  884.  Where 
the  court,  in  a  contempt  case  for  the  viola- 
tion of  an  injunction,  imposes  a  fine,  it 
has  jurisdiction  to  impose  imprisonment 
for  the  non-payment  of  the  fine,  at  the 
rate  of  two  dollars  per  diem  until  the 
fine  is  paid.  In  re  Jorgensen,  19  Cal.  App. 
217;  124  Pac.  1055.  Where  the  court  im- 
poses, under  this  section,  a  fine  of  five 
hundred  dollars,  it  exhausts  its  statutory 
power  of  punishment:  a  committal  until 
such  fine  is  paid,  at  the  rate  of  two  dol- 
lars per  diem,  is  not  an  additional  pun- 
ishment, but  simply  a  written  mandate 
or  process  to  enforce  the  judgment.  In 
re  Tyler,  64  Cal.  434;  1  Pac.  884.  Where 
a  fine  is  imposed  as  a  punishment  for  con- 
tempt, the  court  has  power  to  enforce  its 
payment  by  imprisonment  until  the  fine  is 
paid,  though  the  term  of  imprisonment 
may  exceed  five  davs.  Ex  parte  Karlson, 
160  Cal.  378;  Ann.  "Cas.  1912D,  1334;  117 
Pac.  447. 

Judgment  of  imprisonment  enforced 
how.  A  judgment  of  imprisonment  for 
contempt  of  court  cannot  authorize  or  jus- 
tify imprisonment  at  hard  labor;  nor  has 
a  board  of  supervisors  power  to  make  a 
police  regulation  ordering  persons  impris- 
oned for  contempt,  or  as  a  means  adopted 
to  enforce  collection  of  a  fine,  to  be 
worked  on  the  streets  or  other  public 
places.  In  re  Fil  Ki,  80  Cal.  201;  22  Pac. 
146. 

Effect  of  unauthorized  release  of  pris- 
oner. Where  a  person  has  been  regularly 
adjudged  guilty  of  contempt,  and  has  been 
fined  therefor,  and  ordered  to  be  impris- 
oned until  the  fine  be  paid,  at  the  rate  of 
one  dollar  per  diem,  an  unauthorized  re- 
lease of  the  prisoner  by  the  sheriff,  pend- 
ing an  appeal,  until  after  the  term  of 
imprisonment  which  would  have  satisfied 
the  fine  has  expired,  has  not  the  effect  of 
extinguishing  the  fine,  nor  of  shortening 
the  term  of  actual  imprisonment  required 
to  satisfy  it  if  not  otherwise  paid.  Ex 
parte  Vance,  90  Cal.  210;  13  L.  R.  A.  574; 
27  Pac.  209. 

Order  adjudging  contempt  should  show 
what.  Tlie  final  order  of  t>ie  court,  ml- 
judging  a  party  guilty  of  contempt,  should 


always  show  upon  its  face  the  facts  upon 
which  the  exercise  of  the  power  is  based 
and  the  adjudication  made.  People  v. 
Turner,  1  Cal.  152. 

Nature  and  purpose  of  contempt  pro- 
ceedings. The  purpose  of  a  proceeding  for 
contempt  is  to  vindicate  the  dignity  and 
authority  of  the  court,  not  to  indemnify 
the  plaintiff  for  any  damages  he  may  have 
sustained  by  reason  of  the  misconduct  of 
the  party;  it  is  a  special  proceeding,  crim- 
inal in  character,  in  which  the  state  is 
the  real  plaintiff  or  prosecutor.  Ex  parte 
Gould,  99  Cal.  360;  37  Am.  St.  Rep.  57; 
21  L.  R.  A.  751;  33  Pac.  1112.  The  pro- 
ceeding is  criminal  or  quasi-criminal,  and 
the  punishment  may  be  a  fine  or  impris- 
onment, or  both:  a  punishment  appropriate 
to  a  criminal  offense.  In  re  Buckley,  69 
Cal.  1;  10  Pac.  69. 

Process  of  contempt,  court  uses  how. 
From  the  earliest  times,  courts  of  equity 
have  used  the  process  of  contempt  for  the 
purpose  of  compelling  a  party  to  pay 
money  or  to  perform  some  pecuniary  obli- 
gation which  may  have  been  ordered  paid 
or  performed  by  a  decree  of  the  court,  as 
well  as  to  enforce  obedience  to  a  decree 
directing  the  performance  of  some  other 
act,  such  as  the  execution  of  deeds  or  the 
delivering  up  of  documents.  Galland  v. 
Galland,  44  Cal.  475;  13  Am.  Rep.  167. 

Contempt  is  criminal  offense.  Contempt 
of  court  is  a  public  offense,  and  by  §  166 
of  the  Penal  Code  it  is  expressly  declared 
to  constitute  a  misdemeanor;  it  is  none 
the  less  a  criminal  offense  because,  under 
this  title  of  the  code,  it  may  be  punished 
by  the  summary  proceedings  therein  pro- 
vided. Ex  parte  Gould,  99  Cal.  360;  37 
Am.  St.  Rep.  57;  21  L.  R.  A.  751;  33  Pac. 
1112. 

Contempt  by  defendant  does  not  justify 
denying  him  process.  A  defendant  can- 
not legally  be  denied  the  process  provided 
by  law  for  procuring  the  testimony  of  wit- 
nesses residing  beyond  the  jurisdiction  of 
the  state,  on  the  ground  that  he  had  not 
obeyed  the  order  of  the  court  requirin'r 
him  to  pay  the  plaintiff  costs  and  counsel 
fees.  Johnson  v.  Superior  Court,  63  Cal. 
578. 

Mandamus  to  compel  punishment. 
"Where  the  orderly  proceedings  of  a  court 
have  been  subjected  to  an  unseemly  in- 
terruption, and  the  only  question  is, 
whether  the  offender  shall  be  punished  by 
fine  or  imprisonment  in  order  to  vindicate 
the  dignity  of  the  tribunal  and  as  an  ex- 
am[ile  to  others,  the  discretion  of  the  court 
to  punish  or  to  condone  the  offense  is  abso- 
lute; but  where  the  right  of  a  party  can 
be  secured  only  by  committing  to  prison 
a  contemner  of  the  lawful  orders  of  a 
court  until  he  offers  to  purge  himself  of 
the  contempt,  the  exercise  of  the  power 
to  commit  becomes  obligatory;  and  in  such 
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case  the  word  "may,"  in  this  section, 
means  "must";  hence,  the  court  will  be 
compelled  by  mandamus  to  proceed 
against  the  offending  party  for  a  con- 
tempt. Crocker  v.  Conrey,  140  Cal.  213; 
73Pac.  1006. 
Imprisonment  for  refusal  to  obey  an  order  of 


court  as  imprisonment  for  debt.  See  note  56  Am. 
Rep.  36:;. 

Imprisonment  for  contempt,  when  constitutional. 
See  note  37  Am.  St.  Rep.  763. 

Term  of  imprisonment  for  civil  contempt.  See 
note  6  Ann.  Cas.  535. 

Right  to  enforce  payment  of  fine  imposed  for 
contempt  by  imprisonment.  See  note  Ann.  Cas. 
1912D,  1339. 


Enacted  March  11,  1873 
Act,     §  489),     substituting 


§  1219.  If  the  contempt  is  the  omission  to  perform  any  act,  the  person 
may  be  imprisoned  until  performance.  When  the  contempt  consists  in  the 
omission  to  perform  an  act  which  is  yet  in  the  power  of  the  person  to  per- 
form, he  may  be  imprisoned  until  he  have  performed  it,  and  in  that  case 
the  act  must  be  specified  in  the  warrant  of  commitment. 

Executor    or   administrator.     Contempt.     Post,        tution  forbidding  the  imprisonment  of  any 

person  for  debt  in  any  civil  action,  except 
in  case  of  fraud.  Knutte  v.  Superior 
Court,  134  Cal.  660;  66  Pac.  875. 

Necessity  of  recital,  finding,  or  affidavit 
showing  ability  to  obey  order.  A  com- 
mitment for  contempt,  for  refusing  to 
obey  an  order,  commanding  the  imprison- 
ment of  the  party  until  he  shall  comply 
with  the  order,  is  be^vond  the  jurisdiction 
of  the  court,  where  there  is  no  finding  that 
it  is  within  the  power  of  the  party  to  com- 
ply. Ex  parte  Cohen,  6  Cal.  318.  A  de- 
fendant, ordered  to  pay  alimony,  pendente 
lite,  cannot  be  imprisoned  for  contempt  in 
the  non-payment  thereof,  until  such  pay- 
ment shall  be  made,  in  the  absence  of  a 
finding  that  he  is  able  to  comply  with  the 
order;  nor  can  he  be  required  to  sell  or 
encumber  his  homestead,  where  he  is  other- 
wise unable  to  pay.  Ex  parte  Silvia,  123 
Cal.  293;  69  Am.  St.  Rep.  58;  55  Pac.  988. 
An  order  for  imprisonment  of  a  defendant 
for  contempt,  in  failing  to  pay  alimony 
ordered,  is  not  valid,  unless  he  has  the 
ability  to  comply  with  the  order  imposing 
the  alimony;  and  where  there  is  no  re- 
cital in  the  order,  nor  finding,  nor  afSdavit, 
to  that  effect,  a  mere  recital  that  the  de- 
fendant willfully  refuses  to  pay  the  ali- 
mony is  insufficient  to  show  jurisdiction 
to  imprison  the  defendant  for  contempt. 
In  re  Cowden,  139  Cal.  241;  73  Pac.  156. 
Where  a  husband  is  ordered  to  pay  ali- 
mony to  his  wife,  the  court  finding  that 
he  has  the  ability  to  pay,  it  is  unneces- 
sary, to  confer  jurisdiction  on  the  court  of 
a  subsequent  proceeding  to  punish  him  for 
contempt  in  failing  to  comply  with  the  or- 
der, that  the  affidavit  of  the  wife,  on 
which  the  proceeding  is  based,  should  state 
that  he  then  had  the  ability  to  make  the 
payments.  In  re  McCarty,  154  Cal.  534; 
98  Pac.  540. 

Wording  of  judgment.  A  judgment  for 
contempt,  imposing  a  fine  of  one  hundred 
dollars,  and  in  default  of  the  payment  of 
the  fine,  adjudging  imprisonment  "until 
the  said  fine  is  paid,"  such  imprisonment 
not  to  exceed  one  day  for  each  twenty 
dollars  of  said  fine  that  shall  so  remain 
unpaid,  is  not  void  because  the  words  "un- 
til the  said  fine  is  paid"  are  used,  instead 
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Legislation  §  1219. 
(based  on  Practice 
"must"  for  "shall." 

Application  of  section.  This  section 
applies  to  justices'  courts.  Ex  parte  Lat- 
imer, 47  Cal.  131. 

Construction  of  statute.  The  court  may 
direct  that  a  party  stand  committed  until 
the  fine  be  paid,  although  there  is  no  spe- 
cific affirmative  grant  of  power  in  the  stat- 
ute to  make  such  direction.  Ex  parte 
Crittenden,  62  Cal.  534. 

Jurisdiction  of  justice  of  the  peace.  The 
jurisdiction  of  a  justice  of  the  peace  to 
punish  for  contempt  in  refusing  to  obey 
an  order  in  proceedings  supplementary  to 
execution  is  not  limited  to  the  punishment 
indicated  in  §  909,  ante.  Ex  parte  Lati- 
mer, 47  Cal.  131. 

Imprisonment  until  order  is  obeyed.  A 
husband,  who  is  found  by  the  court  to 
have  the  present  ability  to  comply  with 
an  order  directing  him  to  pay  alimony, 
may  be  imprisoned  until  he  has  complied 
with  the  order.  Ex  parte  Joutsen,  154  Cal. 
540;  98  Pac.  391.  The  court  may  punish 
a  witness  for  a  past  contempt  for  refus- 
ing to  answer  questions  at  a  trial,  but  it 
cannot  indefinitely  imprison  the  witness 
for  such  refusal,  until  he  shall  have  an- 
swered the  questions,  under  this  section, 
excepting  while  it  is  within  the  power  of 
the  witness  to  testify  at  the  trial.  Ex 
parte  Overend,  122  Cal.  201;  54  Pac.  740. 
A  justice  of  the  peace  may  adjudge  a 
party  guilty  of  contempt,  who,  in  pro- 
ceedings supplementary  to  execution,  re- 
fuses to  obey  an  order  directing  him  to 
deliver  to  an  officer  property  in  his  pos- 
session, which  is  liable  to  execution,  and 
may  direct  him  to  be  imprisoned  until 
he  complies  with  the  order.  Ex  parte  Lat- 
imer, 47  Cal.  131. 

Imprisonment  for  debt.  Upon  a  ten- 
ant's refusal  to  pay  rent  to  a  receiver,  in 
pursuance  of  an  order  made  in  an  action 
to  foreclose  a  mortgage  of  the  leased 
premises,  the  court  has  no  authority  to 
punish  its  non-payment  by  imprisonment 
for  contempt:  such  a  proceeding  is  in  con- 
travention of  the  provision  of  the  consti- 
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of  the  statutory  words,  "until  the  fine  be 
satisfied."  Ex  parte  Krouse,  148  Cal.  232; 
82  Pac.  1043. 

Habeas  corpus  when  act  impossible. 
Where  it  is  no  longer  possible  for  a  wit- 
ness, committed  until  he  shall  answer  ques- 
tions put  to  him  at  the  trial,  to  purge  hia 
alleged  contempt  by  answering,  by  reason 


of  the  discontinuance  of  the  trial  and  the 
discharge  of  the  jury  before  whom  he  was 
to  testify,  he  is  entitled  to  his  discharge 
from  custody  upon  habeas  corpus.  Ex 
parte  Overend,  122  Cal.  201;  54  Pac.  740. 

Inability  to  comply  with  order  or  decree  as  de- 
fense to  charge  of  contempt.  See  note  15  Ann. 
Cas.  943. 


§  1220.  If  a  party  fail  to  appear,  proceedings.  When  the  warrant  of  ar- 
rest has  been  returned  served,  if  the  person  arrested  do  not  appear  on  the 
return-day,  the  court  or  judge  may  issue  another  warrant  of  arrest,  or  may 
order  the  undertaking  to  be  prosecuted,  or  both.  If  the  undertaking  be 
prosecuted,  the  measure  of  damages  in  the  action  is  the  extent  of  the  loss 
or  injury  sustained  by  the  aggrieved  party  by  reason  of  the  misconduct  for 
which  the  warrant  was  issued,  and  the  costs  of  the  proceeding. 

Legislation  §  1220.     Enacted  March  11,  1873         for  "shall  be"  before  "the  extent." 
(based  on  Practice  Act,   §  491),  substituting  "is" 

§  1221.  Illness  sufficient  cause  for  non-appearance  of  party  arrested. 
Confinement  under  arrests  for  contempt.  Whenever,  by  the  provisions  of 
this  title,  an  officer  is  required  to  keep  a  person  arrested  on  a  warrant  of 
attachment  in  custody,  and  to  bring  him  before  a  court  or  judge,  the  in- 
ability, from  illness  or  otherwise,  of  the  person  to  attend,  is  a  sufficient 
excuse  for  not  bringing  him  up ;  and  the  officer  must  not  confine  a  person 
arrested  upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of  per- 
sonal liberty,  except  so  far  as  may  be  necessary  to  secure  his  personal  at- 
tendance. 

before  "not  confine." 


Legislation  §  1221.  Enacted  March  11,  1873 
(based  on  Practice  Act',  §492),  substituting  (1) 
"title"  for  "chapter,"  (2)  "is"  for  "shall  be" 
before  "a  sufficient,"  and   (3)    "must"  for  "shall" 


Disabilities    of    person   In    contempt    of    court. 

See  note  2  Ann.  Cas.  463. 


§  1222.  Judgment  and  orders  in  such  cases  final.  The  judgment  and 
orders  of  the  court  or  judge,  made  in  cases  of  contempt,  are  final  and  con- 
clusive. 

litigant  may  not  control  this  process, 
which  is  designed  for  the  protection  of 
the  court,  to  be  invoked  or  not,  as  its 
discretion  may  dictate,  but  the  process 
should  be  employed  freely,  where  the  in- 
terests of  justice  and  the  rights  of  the 
litigants  demand  it.  People  v.  Currant, 
116  Cal.  179;  48  Pac.  75. 

Validity  of  judgment.  The  fact  that 
the  process  has  not  been  served  by  the 
proper  person,  or  at  the  proper  place  or 
time,  or  that  the  warrant  or  order  upon 
which  the  prisoner  has  been  arrested  is 
void,  and  the  arrest  unlawful,  does  not 
render  the  judgment  void  and  subject  to 
collateral  attack.  Ex  parte  Ah  Men,  77 
Cal.  198;  11  Am.  St.  Rep.  263;  19  Pac.  380. 
No  appeal  from  judgment  of  contempt. 
The  judgment  or  order  in  a  case  of  con- 
tempt is  final  and  conclusive:  no  apjical 
lies  therefrom.  People  v.  Latimer,  100  C'ai. 
716;  117  Pac.  1051.  The  appellate  court 
has  no  jurisdiction  to  correct  errors  of  lav/ 
or  fact  committed  by  the  trial  court  in 
granting  a  restraining  order:  an  appeal 
docs  not  lie  from  a  judgment  of  contempt 


Legislation  §  1222.  Enacted  March  11,  1873; 
based  on  Practice  Act,  §493,  which  read:  "The 
judgment  and  orders  of  the  court  or  judge  made 
in  cases  of  contempt,  shall  be  final  and  conclu- 
sive. The  punishment  shall  be  by  fine  or  by  im- 
prisonment, but  no  fine  shall  exceed  the  sum  of 
five  hundred  dollars,  and  no  imprisonment  shall 
exceed  the  period  of  five  days,  except  as  provided 
in  section  489." 

Construction  of  section.  To  give  effect 
to  the  language  of  this  section,  judgments 
and  orders  in  cases  of  contempt  must  be 
held  to  be  final  and  conclusive,  in  the 
sense  that  they  are  not  appealable:  the 
section  is  not  intended  to  declare  the  ab- 
surdity, that  such  judgments  and  orders, 
when  rendered  without  jurisdiction,  may 
not  be  annulled  by  a  proper  proceeding. 
Huerstal  v.  Muir,  62  Cal.  479;  Dewey  v. 
Superior  Court,  81  Cal.  64;  22  Pac.  333; 
Frazcr  v.  Lynch,  88  Cal.  621;  26  Pac.  344; 
Ex  parte  Clancy,  90  Cal.  553;  27  Pac.  411; 
Natoma  Water  etc.  Co.  v.  Hancock,  4  Cal. 
Unrep.  529;  36  Pac.  100;  Cosby  v.  Supe- 
rior Court,  no  Cal.  45;  42  Pac.  460;  People 
V.  Kuhlman,  118  Cal.  140;  50  Pac.  382. 
A  litigant  has  no  appeal  from  the  action 
of  the  judge  in  matters  of  contempt:  the 
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for  a  violation  of  such  order.  Xatoma 
Water  etc.  Co.  v.  Hancock.  4  Cal.  Unrep. 
529;  36  Pac.  100.  Where  the  question  of 
jurisdiction  was  involved,  appeals  have 
been  entertained,  in  some  cases,  from  or- 
ders punishing  for  contempt  of  court;  but 
where  that  question  is  not  involved,  al- 
though the  order  may,  in  its  effect,  be  as 
important  as  a  judgment  for  the  recovery 
of  the  possession  of  land,  yet,  under  the 
provisions  of  this  section,  it  must  be  held 
that  an  appeal  does  not  lie  from  an  order 
made  in  a  contempt  case.  Larrabee  v. 
Selby,  52  Cal.  506;  Tyler  v.  Connolly,  65 
Cal.  28;  2  Pac.  414.  An  order  adjudging 
a  party  guilty  of  contempt  cannot  be  ap- 
pealed from,  simply  on  the  ground  that 
the  record  shows  want  of  jurisdiction  to 
render  the  judgment.  Huerstal  v.  Muir,  62 
Cal.  479;  Tvler  v.  Connollv,  65  Cal.  28;  2 
Pac.  414. 

Presumption  of  jurisdiction.  Where  the 
record  is  silent  as  to  the  jurisdictional 
facts,  jurisdiction  will  be  presumed.  Ex 
parte  Ah  Men,  77  Cal.  198;  11  Am.  St.  Rep. 
263;  19  Pac.  380;  and  see  Eoe  v.  Superior 
Court,  60  Cal.  93;  White  v.  Superior  Court, 
110  Cal.  60;  42  Pac.  480. 

Conclusiveness  of  adjudication  of  juris- 
diction. The  court  may  determine  conclu- 
sively its  own  jurisdiction  of  power,  by 
adjudicating  the  existence  of  facts,  upon 
the  existence  of  which  its  jurisdiction  or 
power  depends.  Ex  parte  Sternes,  77  Cal. 
156;  11  Am.  St.  Eep.  251;  19  Pac.  275; 
Ex  parte  Ah  Men,  77  Cal.  198;  11  Am.  St. 
Eep.  263;  19  Pac.  380;  '76  Land  and  Water 
Co.  V.  Superior  Court,  93  Cal.  139;  28  Pae. 
813;  Farmers'  etc.  Bank  v.  Board  of  Equal- 
ization, 97  Cal.  318;  32  Pac.  312;  White 
v.  Superior  Court,  110  Cal.  60;  42  Pac.  480; 
Ex  parte  Clark,  110  Cal.  405;  42  Pae.  905. 
Where  jurisdiction  depends  upon  litigated 
facts,  an  adjudication  that  the  requisite 
facts  exist  is  conclusive  evidence  of  juris- 
diction, until  vacated  or  set  aside  in  a 
direct  proceeding,  and  cannot  be  contra- 
dicted upon  a  collateral  attack.  E'x  parte 
Sternes,  77  Cal.  156;  11  Am.  St.  Eep.  251; 
19  Pac.  275;  and  see  Romine  v.  Cralle,  83 
Cal.  432;  23  Pac.  525. 

Remedies  in  case  of  excess  of  jurisdic- 
tion. Where  the  court  is  about  to  exceed 
its  jurisdiction  by  trying  for  a  contempt 
without  legal  power,  the  party  threatened 
may  stay  the  proceeding  by  prohibition; 
and  if  it  actually  adjudges  a  party  guilty 
of  contempt  without  jurisdiction,  the  juilg- 
ment  may  be  annulled  by  certiorari,  and 


if  imprisonment  is  imposed,  the  prisoner 
may  be  discharged  on  habeas  corpus. 
Huerstal  v.  Muir,  62  Cal.  479.  Where  a 
person  is  sent  to  the  county  jail  for  con- 
tempt in  refusing  to  pay  temporary  ali- 
mony and  counsel  fees,  he  may  be  dis- 
charged on  habeas  corpus,  where  there  is 
nothing  in  the  record  to  show  the  juris- 
diction of  the  court  to  commit  him.  Ap- 
plication of  Northern,  18  Cal.  App.  52;  121 
Pac.  1010.  A  commitment  for  contempt, 
made  by  a  court  without  jurisdiction,  may 
be  reviewed  on  a  writ  of  review.  Eeymert 
V.  Smith,  5  Cal.  App.  380;  90  Pac'.  470. 
Upon  certiorari  to  review  a  judgment  im- 
posing a  fine  for  contempt  of  court  io 
refusing  to  answer  questions,  a  former 
judgment  of  the  appellate  court,  upon 
habeas  corpus  to  review  contempt  pro- 
ceedings for  refusal  to  answer  the  same 
questions,  is  not  res  adjudicata,  nor  a  bar 
to  the  subsequent  proceedings  upon  cer- 
tiorari. Eogers  v.  Superior  Court,  145  Cal. 
88;  78  Pac.  344. 

What  may  be  inquired  into  on  habeas 
corpus.  In  contempt  cases,  as  in  others, 
proceedings  on  habeas  corpus  go  only  to 
the  question  of  jurisdiction.  Ex  parte 
Joutsen,  154  Cal.  540;  98  Pac.  391.  No 
mere  irregularity  or  omission  in  a  com- 
plaint, not  going  to  the  jurisdiction  of 
the  court,  can  be  inquired  into  on  habeas 
corpus.  Ex  parte  Fil  Ki,  79  Cal.  584;  21 
Pac.  974. 

E«me(iies  of  person  convicted  of  contempt.  See 
note  22  Am.  St.  Rep.  417. 

Appealability  of  judgments  in  contemDt  pro- 
ceedings. See  notes  3  Ann.  Cas.  759;  17  Ann. 
Cas.  321. 

CODE  COMMISSIONERS'  NOTE.  In  the  case 
of  Ex  parte  Cnhen.  5  Cal.  494,  the  supreme  court 
say:  "The  judgments  and  orders  of  courts  or 
judges  on  the  subject  of  contempts  are  by  our 
statutes  declared  to  be  final  and  conclusive. 
Under  the  writ  of  habeas  corpus,  we  cannot  re- 
view the  orders  of  another  court  in  such  cases. 
Our  investigation  must  be  confined  to  the  sinele 
point  of  jurisdiction.  If  the  court  had  poorer 
to  make  the  order,  we  cannot  inquire  whether 
the  case  under  consideration  is  a  proper  one  for 
the  exercise  of  that  power."  But,  it  seems,  a 
commitment  for  a  contempt  for  disobedience  to 
an  unlawful  order  of  court  can  be  reviewed  and 
set  aside  by  a  superior  court.  Ex  parte  Rowe, 
7  Cal.  175,  commenting  on  the  case  of  Ex  parte 
Cohen,  5  Cal.  494,  and  in  some  respects  modify- 
ing it.  And  in  some  instances,  where  the  pro- 
ceeding is,  in  form,  a  contempt,  yet  is,  in  sub- 
stance, a  private  risht,  as  in  this  case  (tho 
order  of  the  court  denying  a  motion  for  an  at- 
tachment for  a  contempt  in  disregarding  an  in- 
junction), the  supreme  court  will  reverse  the 
order  of  the  court  below,  and  compel  the  issu- 
ance of  an  attachment  to  punish  for  contempt. 
Merced  Mining  Co.  v.  Fremont,  7  Cal.  130. 
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TITLE  VI. 
VOLUNTAEY  DISSOLUTION  OF  CORPORATIONS. 


§  1227.     Corporation,  how  dissolved. 

§  1223.  Application  for  dissolution  of  corpora- 
tion, what  to  contain. 

§  1229.     Application,  how  signed  and  verified. 

§  1230.  Filing  application  and  publication  of 
notice. 

§  1231.     Objections  may  be  filed. 

§  1232.     Hearing  of  application  for  dissolution. 


§  1233.    Judgment  roll  and  appeals. 

§  1234.  Application  by  savings  and  loan  society. 
Unclaimed  deposits  in  savings  associa- 
tions, proceedings.  Disposition  of  un- 
claimed deposits. 

§  1235.  Application  by  trust  company.  Must 
state  what.  Proceedings.  Trustee. 
Decree.     Disposition  of  funds. 


§  1227.     Corporation,   how  dissolved.     A  corporation  may  be  dissolved 

by  the  superior  court  of  the  county  where  its  principal  place  of  business 

is  situated,  upon  its  voluntary  application  for  that  purpose. 

finally  administered;  in  advance  of  such 
final  distribution,  the  stockholders  cannot 
even  unanimously  agree  to  a  distribution 
or  division  of  any  part  of  the  capital 
stock  of  the  corporation  which  the  direct- 
ors are  forbidden  to  make.  Kohl  v.  Lilien- 
thal,  81  Cal.  378;  6  L.  R.  A.  520;  20  Pac. 
401;  22  Pac.  689. 

Involuntary  dissolution  of  corporations. 
See  note  ante,  §§  S02-810. 


Dissclutijn. 

1.  Voluntary.     Receiver.    Ante,  §  565. 

2.  Involuntary.     Ante,  §§  802  et  seq. 

3.  Receiver    for    corporation    on.     See    ante, 
§§  564,  565. 

Legislation  §  1227.  1.  Enacted  March  11, 
1872,  and  then  read:  "A  corporation  may  be 
dissolved  by  the  county  judge  of  the  county  where 
its  office  or  principal  place  of  business  is  situ- 
ated, upon  its  voluntary  application  for  that  pur- 
pose." 

3.  Amended  by  Code  Amdts.  1877-78,  p.  108, 
(1)  substituting  "court"  for  "judge,"  and  (2)  in- 
serting "and"  after  "situated." 

3.   Amended    by    Code    Amdts.    18SO,    p.    109, 

(1)  substituting    "superior"    for    "county,"    and 

(2)  omitting    (a)    "office   or"    before    "principal" 
and  (b)   "and"  before  "upon." 

Construction  of  code  sections.  Under 
§§  400,  565,  ante,  both  of  which  refer  to 
involuntary  as  well  as  voluntary  dissolu- 
tions of  corporations,  the  administration 
and  distribution  of  the  assets  of  a  dis- 
solved corporation  are  left,  as  a  rule,  to 
the  directors  in  office  at  the  date  of  dis- 
solution, though  suc*h  dissolution  be  upon 
judgment  of  forfeiture;  and  the  appoint- 
ment of  a  receiver  is  an  exception,  to  be 
made  only  in  cases  of  neglect  of  duty  or 
abuse  of  power  by  the  directors,  when 
required  for  the  protection  of  the  rights 
of  a  creditor  or  stockholder.  Havemeyer 
V.  Superior  Court,  84  Cal.  327;  18  Am. 
St.  Rep.  192;  10  L.  R.  A.  627;  24  Pac.  121. 
The  method  prescribed  by  the  code  for  the 
dissolution  of  a  corporation  is  exclusive, 
and  there  can  be  no  distribution  of  its 
capital  stock  under  any  other  circum- 
stances. Kohl  V.  Lilienthal,  81  Cal.  378; 
6  L.  R.  A.  520;  20  Pac.  401;  22  Pac.  689. 

Eight  of  stockholders  to  distribute  capi- 
tal stock.  The  stockholders  have  no  title 
to  the  property  of  the  corporation,  as  that 
remains  in  the  corporation:  the  shares  sim- 
ply represent  the  right  of  the  shareholders 
to  share  in  the  distribution  of  the  profits 
of  the  corporation,  and  in  the  final  dis- 
tribution of  its  estate  when  it  shall  cease 
to    exist    and   its   estate    shall    have    been 


Power  of  courts  to  decree  dissolution  of  cor- 
porations.   See  note  96  Am.  Dec.  756. 

Right  of  majority  of  stockholders  to  dissolve 
going  corporation  against  protest  of  majority.  See 
note  Ann.  Cas.  1913A,  375. 

CODE  COMMISSIONERS'  NOTE.  Under  the 
law  as  it  existed  prior  to  the  adoption  of  the 
code,  the  provision  for  the  voluntary  dissolution 
of  corporations  was  as  follows:  "Any  corpora- 
tion wishing  to  dissolve  and  disincorporate  it- 
self, shall  present  a  petition  to  the  county  judge 
of  the  county  in  which  the  meetings  of  the  stock- 
holders are  usually  held,  accompanied  by  a  cer- 
tificate, signed  by  its  proper  officers,  and  setting 
forth  that,  at  a  general  or  special  meeting  of  the 
stockholders,  called  for  that  purpose,  it  was  de- 
cided, by  a  vote  of  two  thirds  of  the  stockholders, 
to  disincorporate  and  dissolve  the  incorporation. 
The  clerk  shall  enter  such  petition  and  certifi- 
cate of  record,  and  the  judge  shall,  after  thirty 
days'  notice  by  publication  in  some  newspaper 
published  in  the  county,  and  if  there  are  none 
such,  then  by  advertisements,  posted  up  in  the 
principal  public  places  in  the  county,  proceed 
to  consider  the  same;  and  if  the  judge  be  of 
opinion  that  such  incorporation  has  taken  the 
necessary  preliminary  steps,  and  obtained  the 
necessary  vote  to  dissolve  itself,  and  that  all 
claims  against  the  incorporation  are  discharged, 
he  shall  declare  such  incorporation  dissolved." 
Stats.  1850,  p.  350,  §  31.  In  the  cage  of  People 
V.  President  and  Trustees,  38  Cal.  167,  it  was 
held  that  there  was  no  statutory  provision  for  the 
dissolution  of  corporations  for  literary  purposes 
having  no  stockholdors.  This  defect,  which  is 
particularly  pointed  out  in  the  case  above  cited, 
has  been  remedied  by  this  title.  By  this,  mem- 
bers of  corporations  are  no  longer  left  in  sus- 
pense as  to  when  dissolution  takes  place.  It 
was  said  by  Chancellor  Kent:  "The  better  opin- 
ion would  seem  to  be,  that  a  corporation  aggre- 
gate may  surrender,  and  in  that  way  dissolve 
itself;  but  then  the  surrender  must  be  accepted 
by  government,  and  be  made  by  some  solemn  act 
to  render  it  complete."  2  Kent's  Com.,  p.  311. 
This  title  obviates  the  necessity  of  a  legislative 
acceptance. 


§  1228.    Application  for  dissolution  of  corporation,  what  to  contain.    The 
application  must  be  in  writing,  and  must  set  forth: 


1401 


DISSOLUTION  OF  CORPORATIONS — PLEADINGS.  §§  1229-1232 


1.  That  at  a  meeting  of  the  stockholders  or  members  called  for  that  pur- 
pose, the  dissolution  of  the  corporation  was  resolved  upon  by  a  vote  of  two 
thirds  of  the  members  or  of  the  holders  of  two  thirds  of  the  subscribed 
capital  stock ; 

2.  That  all  claims  and  demands  against  the  corporation  have  been  satis- 
fied and  discharged. 


liCgislation  §  1228.  1.  Enacted  March  11, 
1873;  subd.  1  then  reading,  "That  at  a  meeting 
of  the  stockholders  or  members  called  for  that 
purpose,  the  dissolution  of  the  corporation  was 
resolved  upon  by  a  two-third  vote  of  all  the 
stockholders  or  members." 

3.  Amendment  by  Stats.  1901,  p.  194;  un- 
constitutional.   See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  318;  the  code 
commissioner  saying,  "The  amendment  is  in  subd. 
1  and  substitutes  the  words  'vote  of  two  thirds 
of  the  members  or  of  the  holders  of  two  thirds 
of  the  subscribed  capital  stock,'  for  the  ambiguous 
words  in  the  former  statute,  the  words  in  the 
quotation-marks  being  what  was  really  intended 
by  the  legislature." 

Construction  of  section.  This  section 
prescribes  the  essential  averments  of  a 
petition  for  the  voluntary  dissolution  of 
a  corporation.  Application  of  Balfour  & 
Garrette,  14  Cal.  App.  261;  111  Pac.  615. 

Sufficiency  of  vote  and  petition.  It  is 
sufficient  that  the  vote  and  petition  were 


in  the  form  prescribed  b}^  this  section  as 
amended  in  1907,  although  the  law  was 
then  so  changed  that  the  dissolution  might 
be  had  upon  a  "vote  of  the  holders  of  two 
thirds  of  the  capital  s'tock."  Dissolution 
of  College  Hill  Land  Ass'n,  157  Cal.  596; 
108  Pac.  681. 

Jurisdiction.  An  alleged  false  state- 
ment in  the  application,  that  all  claims 
and  demands  against  the  corporation  had 
been  satisfied  and  discharged,  is  not  a 
matter  going  to  the  jurisdiction  of  the 
court  to  decree  the  dissolution.  Grossman 
V.  Vivienda  Water  Co.,  150  Cal.  575;  89 
Pac.  335. 

Burden  of  proof.  The  burden  of  prov- 
ing all  the  facts  required  to  be  set  out  in 
the  petition  is  upon  the  corporation.  Ap- 
plication of  Balfour  &  Garrette,  14  Cal. 
App.  261;  111  Pac.  615. 


§  1229.  Application,  how  signed  and  verified.  The  application  must  be 
signed  by  a  majority  of  the  board  of  trustees,  directors,  or  other  officers 
having  the  management  of  the  affairs  of  the  corporation,  and  must  be  veri- 
fied in  the  same  manner  as  a  complaint  in  a  civil  action. 

Verification.  Ante,  §  446.  Legislation  §  1229.     Enacted  March  11,  1873. 

§  1230.  Filing  application  and  publication  of  notice.  Upon  the  filing  of 
the  application,  the  clerk  must  give  notice  of  the  same  for  such  time  as  the 
court  may  order,  but  not  less  than  thirty  nor  more  than  fifty  days,  by  pub- 
lication in  some  newspaper  published  in  the  county ;  or  if  there  be  no  ncAvs- 
paper  published  therein,  then  by  notices  posted  in  three  of  the  principal 
public  places  in  the  county. 


Legislation  §  1230.  1.  Enacted  March  11, 
1872,  and  then  read:  "If  the  judge  is  satisfied 
that  the  application  is  in  conformity  with  this 
title,  he  must  order  it  to  be  filed  with  the  clerk, 
and  that  the  clerk  give  not  less  than  thirty  nor 
more  than  fifty  days  notice  of  the  application,  by 
publication  in  some  newspaper  published  in  the 
county,  and  if  there  are  none  such,  then  by  ad- 
vertisements, posted  up  in  three  of  the  principal 
public  places  in  the  county." 

2.  Amended  by  Code  Amdts.  1877-78,  p.  103, 
substituting  (1)  "court"  for  "judge,"  (2)  "the 
judge  thereof"  for  "he,"  and  (3)  "gives"  for 
"give"  after  "clerk." 

3.  Amended  by  Code  Amdts.  Ig80,  p.  109, 
(1)  changing  "the"  to  "a"  before  "judge  there- 
of," and  (2)  restoring  "gives"  to  "give"  after 
"clerk." 


4.  Amendment  by  Stats.  1901,  p.  194;  uncon- 
stitutional.    See  note  ante,  §  5. 

5.  Amended  by  Stats.  1907,  p.  318;  the  cods 
commissioner  saying,  "To  provide  for  the  notice 
to  be  given,  and  by  whom,  in  proceedings  for  the 
voluntary  dissolution   of   corporation.s." 

Constitutionality  of  code  sections.  The 
code  sections  respecting  the  voluntary  dis- 
solution of  corporations  are  not  unconsti- 
tutional on  the  ground  that  the  only  no- 
tice required  is  by  publication,  and  that 
the  opportunity  of  creditors  to  recover  is 
thereby  impaired.  Grossman  v.  Vivienda 
Water  Co.,  150  Gal.  575;  89  Pac.  335. 


§1231.  Objections  may  be  filed.  At  any  time  before  the  expiration  of 
the  time  of  publication  any  person  may  file  his  objections  to  the  application. 

Legislation  §  1231.      Enacted  March  11,  1872. 

§  1232.  Hearing  of  application  for  dissolution.  After  the  time  of  publi- 
cation has  expired,  the  court  may,  upon  five  daA^s'  notice  to  the  persons  who 
have  filed  objections,  or  without  further  notice,  if  no  objections  have  been 
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filed,  proceed  to  hear  and  determine  the  application,  and  if  all  the  state- 
ments therein  made  are  shown  to  be  true,  mnst  declare  the  corporation 
dissolved.  A  certified  copy  of  the  decree  and  order  of  the  court  dissolving 
the  corporation  must  be  filed  in  the  office  of  the  secretary  of  state. 

Notices.     Service,  etc.    Ante,  §§  1010  et  seq.  ty  COurt.      The  question  as  to  the  truth  of 

Legislation  §   1232.      1.  Enacted    March    11,        an  allegation  in  the  application  is,  so  far 

1872.  ^t,~~  ~a       lOQ         as  the  dissolution  proceeding  is  concerned, 
3.   Amended  by  Code    Amdts.  1877-78,  p.  108,  ^  •       x-  j:    4.1,' 

(1)    substituting   "court"   for  "judge,"   and    (2)  one    solely   for    the    determination    of   the 

omitting  "he"  before  "must."  court  to  which  the  application  was  made. 

3.  Amended  by  Stats.   1907,  p.  744,   adding  Grossman  v.  Vivienda  Water  Co.,  150  Cal. 

the  last  sentence.  _^_.  go  p         335 

Truth  of  application  to  be  determined  ' 

§  1233.  Judgment  roll  and  appeals.  The  application,  notices,  and  proof 
of  publication,  objections  (if  there  be  any),  and  declaration  of  dissolution, 
constitute  the  judgment  roll;  and  from  the  judgment  an  appeal  may  be 
taken,  as  from  other  judgments  of  the  superior  courts. 

Appeals  to  supreme  court.    Ante,  §§  963-966.  and   (2)   inserting  "other"  before  "judgments." 

,      .  ,  ^.        „    ,„„„       ^     _,        .   J      ,r       V      -11  3.   Amended    by    Code    Amdts.    1880,    p.    109, 

Legislation  §   1233.      1.  Enacted     March     11,  substituting    (1)     "(if    there    be    any)"    for    "(if 

1873.  ,    ,    ,        _,    ,       A     ji       ..ow^   va  any),"    (2)    changing    (a)    "constitutes"   to   "con- 
3.  Amended    by    Code    Amdts     1877-78,    p  stitute"  and   (b)   "county"  to  "superior." 

108,    (1)    changing     constitute     to     constitutes, 

§  1234.  Application  by  savings  and  loan  society.  Unclaimed  deposits  in 
savings  associations,  proceedings.    Disposition  of  unclaimed  deposits.    If 

the  applicant  is  a  savings  and  loan  association,  or  engaged  in  the  business 
of  receiving  money  on  deposit,  and  there  is  any  unclaimed  deposit  or  divi- 
dend in  its  hands  belonging  to  a  person  whose  whereabouts  are  unknown 
to  the  trustees,  directors,  or  other  officers  presenting  the  application,  the 
application  must  set  forth  the  name  of  the  person  making  such  deposit,  or 
entitled  to  such  dividend,  the  time  when  such  deposit  was  made  or  dividend 
declared,  the  residence,  if  known,  of  such  person  at  the  time  of  such  deposit, 
the  amount  of  such  deposit  or  dividend,  and  the  fact  that  the  whereabouts 
of  such  person  are  unknown.  The  same  facts  must  be  stated  in  the  notice 
of  the  application  given  by  the  clerk.  If,  at  any  time  before  the  expiration 
of  the  time  of  publication,  any  person  files  a  claim  to  such  deposit  or  divi- 
dend, the  court  must,  at  the  hearing  and  upon  five  days'  notice  to  him,  hear 
and  determine  his  claim,  and,  if  such  claim  is  established,  order  such  money 
to  be  paid  to  him.  All  such  deposits  or  dividends  not  so  claimed,  or  as 
to  which  no  claim  shall  be  established,  must,  upon  order  of  the  court,  be 
paid  into  the  state  treasury,  accompanied  with  a  copy  of  the  order,  which 
must  set  forth  the  facts  hereinbefore  required  to  be  stated  concerning  such 
depo.sits  or  dividends;  and,  upon  production  of  the  treasurer's  receipt  for 
such  payment,  the  court  may  proceed  to  declare  the  corporation  dissolved 
as  in  other  cases.  All  unclaimed  deposits  and  dividends  so  paid  into  the 
state  treasury  must  be  received,  invested,  accounted  for,  and  paid  out,  in 
the  same  manner  and  by  the  same  officers  as  is  provided  by  law  in  the  case 
of  escheated  estates,  and  in  section  twelve  hundred  and  seventy-two. 

Legislation  §  1234.      1.   Added  by  Stats.  1897,  stead    of    "is";     (4)    had.    in    sentence    beginning 

p.  33,  and  differed  from  the  amendment  of  1907,  "All    such,"    the   word    "sh.Tll"    instcnd   of   "must" 

in    that    it    (1)    had,    in    first    sentence,    (a)    "be"  in  both  instances;  and    (5)   had,  in   final  sentence, 

instead     of     "is"     after     "apnlicant"     and     before  (a)    "shall"   instead  of   "must,"   and    (b)    "of  this 

"any  unclaimed,"    (b)    "shall"   instead  of   "must"  code"    at   end   of   section. 

before  "set  forth,"  and  (c)  "known"  (sic)  in-  3.  Amendment  by  Stats.  1901,  p.  194;  un- 
stead  of  "unknown"  at  end  of  sentence;  (2)  had,  constitutional.  See  note  ante,  §  5. 
in  sentence  beginning  "The  same,"  the  word  3.  Amended  by  Stats.  1907.  p.  318;  the  code 
"shall"  instead  of  "must";  (3)  had,  in  sentence  commissioner  sayinc,  "The  word  'unknown,' sub- 
beginning  "If,"  (a)  "shall  file"  instead  of  "files,"  stituted  for  the  word  'known,'  to  correct  a  mani- 
(b)    "shall"  instead  nt  "must,"  and   (c)   "be"  in-  fest  error." 
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§  1235.  Application  by  trust  company.  Must  state  what.  Proceeding's. 
Trustee.  Decree.  Disposition  of  funds.  If  the  applicant  is  a  trust  com- 
pany as  defined  by  the  Bank  Act  the  application  must  be  in  writing  and 
signed  and  verified  as  in  this  title  provided,  and  need  set  forth  only  that 
at  a  meeting  of  the  stockholders  called  for  that  purpose  the  dissolution  of 
the  corporation  was  resolved  upon  by  a  vote  of  the  holders  of  two  thirds  of 
the  subscribed  capital  stock ;  that  all  the  debts  of  the  corporation  have  been 
paid  and  that  the  applicant  has  either  executed  or  been  discharged  from  all 
court  trusts,  as  defined  by  said  Bank  Act,  theretofore  accepted  by  it.  The 
application  shall  request  that  the  applicant  be  discharged  as  trustee  from 
all  of  its  trusts.  There  shall  be  attached  to  said  application  a  schedule  show- 
ing, wherever  possible,  the  name  or  names  of  the  trustor  or  trustors,  and  the 
name  or  names  of  the  beneficiary  or  beneficiaries,  and  a  description  of  the 
property  of  each  trust  of  which  the  applicant  is  trustee.  Upon  the  filing  of 
the  application,  the  court  shall  make  an  order  setting  forth  the  filing  of  the 
application  and  the  name  of  the  corporation  by  which  it  is  filed,  and  direct- 
ing all  persons  interested  in  said  matter  to  appear  before  the  court  at  a  time 
and  place  specified  not  less  than  four  nor  more  than  eight  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  the  application  shall  not  be 
granted.  A  copy  of  the  order  to  show  cause  must  be  published  for  four  suc- 
cessive weeks  in  some  newspaper  of  general  circulation,  to  be  designated  in 
the  order,  printed  in  the  county,  if  a  newspaper  be  printed  therein,  or  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  order  to  show  cause  shall 
be  posted  by  the  clerk  of  the  court  in  three  of  the  most  public  places  in  the 
county  in  which  the  court  is  held  for  a  like  period.  Proof  must  be  made  to 
the  satisfaction  of  the  court  of  such  publication  or  posting  at  the  time  of 
hearing  of  the  application.  Such  application  must  be  heard  at  such  time 
as  the  court  may  appoint,  and  objections  may  be  filed  by  any  person  who 
can  in  such  objections  show  to  the  court  good  grounds  therefor.  Upon  the 
hearing  the  court  may  examine  on  oath  any  of  the  applicants,  remonstra- 
tors,  or  other  persons  touching  the  application.  The  court  may  by  decree 
discharge  the  applicant  as  trustee  from  all  of  its  trusts  and  declare  it  dis- 
solved, and  appoint  a  person  or  persons,  natural  or  corporate,  duly  qualified 
to  accept  and  administer  trusts  under  the  laws  of  the  state  of  California, 
to  be  designated  by  the  court  and  named  in  the  decree,  trustee  or  trustees 
of  said  trusts  in  the  place  of  and  instead  of  the  applicant.  If,  however,  at 
the  time  of  the  hearing,  the  trustor  and  all  of  the  beneficiaries  under  any 
particular  trust,  nominate  a  person  or  persons,  natural  or  corporate,  duly 
qualified  to  accept  and  administer  trusts  under  the  laws  of  the  state  of  Cali- 
fornia, to  act  as  trustee  or  trustees  of  such  trust,  then  such  nominated  per- 
son or  persons  shall  be  appointed  trustee  or  trustees  of  such  trust  in  place 
of  and  instead  of  the  applicant  for  dissolution.  The  provisions  of  section 
two  thousand  two  hundred  eighty-seven  of  the  Civil  Code  shall  not  be  appli- 
cable to  any  proceeding  pursuant  to  the  provisions  of  this  section.  There- 
upon the  applicant  shall  be  discharged  as  trustee  from  all  of  its  trusts,  and 
the  person  or  persons,  trust  company  or  trust  companies,  appointed  in  its 
place  and  stead  shall  be  trustee  or  trustees  of  each  and  every  of  said  trusts 
respectively,  to  administer  the  said  trusts  for  fees  not  exceeding  those  agreed 
to  be  paid  to  the  dissolved  trust  company.  A  certified  copy  of  the  decree  of 
the  court  must  be  filed  as  is  provided  on  dissolution  of  other  corporations. 
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The  application  with  its  accompanying  schedule,  the  order  to  show  cause, 
proofs  of  publication  or  posting,  objections,  if  there  be  any,  nominations,  if 
there  be  any,  and  the  decree  shall  constitute  the  judgment  roll,  and  from  the 
judgment  an  appeal  may  be  taken  as  from  other  judgments  of  the  superior 
court.  The  state  treasurer,  or  other  state  officer  or  official  having  charge 
or  custody  of  any  securities,  deposits  or  funds  belonging  to  such  corporation 
shall  return  all  of  the  same  to  the  directors  of  the  corporation  dissolved,  or 
to  such  other  persons  as  may  be  appointed  by  the  court  to  wind  up  the  affairs 
of  such  corporation,  when  furnished  with  a  certified  copy  of  the  decree  of 
the  court,  dissolving  such  corporation. 

Legislation  g  1235.      Added    by    Stats.    1915, 
p.  1072. 
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TITLE  VII. 
EMINENT  DOMAIN. 


§  1237.    Eminent  domain  defined. 

§  1238.  Eminent  domain,  in  what  behalf  it  may 
be  exercised. 

§  1239.  Classification  of  rights  in  land  subject 
to  be  taken  for  public  use.  Ease- 
ment.     Right  of  entry. 

§  1240.  Private  property  which  may  be  taken. 
Lands  of  United  States.  Property  for 
public  use.  Franchises  for  public  util- 
ities.     Kights  of  way. 

§  1241.  Facts  necessary  before  condemnation. 
Property  already  appropriated  to  pub- 
lic use. 

§  1242.  Parties  may  make  location.  May  enter 
to  make  surveys. 

§  1243.    Jurisdiction  in  superior  court. 

§  1244.     The  complaint  and  its  contents. 

§  1245.  Summons,  what  to  contain.  How  issued 
and  served. 

§  1246.  Who  may  defend.  What  the  answer  may 
show. 

§  1247.  Court  shall  have  jurisdiction  to  regulate 
the  mode  of  making  crossings  or  of 
enjoying   a    common   use. 

§  1247a.  Court  may  regulate  removing  structures. 

§  1248.     Court  or  jury  to  assess  damages. 

§  1248a.  Removal  of  railroads,  etc.,  from  rights 
of  way  taken  for  roads. 

§  1237.    Eminent  domain  defined. 

people  or  government  to  take  privat 
may  be  exercised  in  the  manner  prov 

Constitutional  provisions.  See  Const.,  art.  i, 
§  14;  art.  xii,  §  8;  art.  xv,  §  1. 

State  may  exercise  right  of.    Pol.  Code,  §  44. 

Legislation  §  1237.     Enacted  March  11,  1873. 

Construction  of  constitution.  The  pro- 
vision of  the  constitution,  that  private 
property  shall  not  be  taken,  or  damaged, 
for  public  use,  without  just  compensation 
being  first  made  or  paid  into  court,  is  an 
extension  of  the  common-law  provision  for 
the  protection  of  private  property;  hence, 
a  municipal  corporation  is  liable  for  such 
special  consequential  damages  as  an  ad- 
joining proprietor  receives,  over  and  above 
the  common  injury  to  the  other  abutters 
on  the  street,  or  the  general  public.  Rear- 
don  V.  San  Francisco,  66  Cal.  492;  56  Am. 
Eep.  1C9;  6  Pac.  317.  The  right  of  the 
state  to  appropriate  private  property  for 
public  use  is  an  element  of  sovereignty, 
but,  in  §  14  of  article  I  of  the  constitution, 
the  people  have  limited  this  right,  by  de- 
claring the  conditions  upon  which  alone 
it  mav  be  exercised.  San  Mateo  County 
V.  Coburn.  l.'^.O  Cal.  631;  63  Pac.  78,  621. 

Construction  of  statute.  The  right  of  a 
person,  natural  or  artificial,  to  exercise  the 
power  of  eminent  domain  must  be  found 
in  the  statutory  provisions,  and  those  most 
important  are  this  section  and  §  1240,  post. 
Marin  County  Water  Co.  v.  Marin  County, 
145  Cal.  586;  79  Pac.  2S2.  The  provisions 
of  the  street-improvement  act  of  18S9 
(Stats.  1889,  p.  70),  so  far  as  they  per- 
tain to  the  assessment  of  the  lands  in  the 


§  1249. 


§  1250. 
§  1251. 

§  1252. 
§  1253. 

§  1254. 


§  1255. 

§  1255a, 

§  1256. 
§  1257. 

§  1258. 

§  1259. 
§  1260. 
§  1261. 
§  1262. 
§  1263. 
§  1264. 


Date  from  which  compensation  shall  be 
assessed.  Damage  on  letting  into  pos- 
session. 

New  proceedings  to  cure  defective  title. 

Payment  of  assessment.  Time  of  litiga- 
tion excluded.    Property  taken  by  state. 

Damages,  to  whom  paid. 

Final  order  of  condemnation,  what  to 
contain.     When  filed,  title  vests. 

Putting  plaintiff  in  possession,  pending 
conclusion  of  litigation.  County  clerk 
liable  for  money  deposited. 

Costs  may  be  allowed.  Distribution 
thereof. 

Abandonment  of  condemnation  proceed- 
ings. 

Rules  of  practice. 

New  trials  and  appeals.  Improvements 
may  continue. 

When  title  takes  effect,  and  construction 
of. 

When  title  takes  effect. 

Construction. 

Pending  proceedings  not  affected. 

Rules  of  practice. 

Exceptions. 

Actions  in  eminent  domain  to  have  pref- 
erence. 


Eminent  domain  is  the  right  of  the 
e  property  for  public  use.  This  right 
ided  in  this  title. 

district  for  special  benefits,  have  no  rela- 
tion to  the  exercise  of  the  power  of  emi- 
nent domain.  Clute  v.  Turner,  157  Cal. 
73;  106  Pac.  240. 

Province  of  legislature  and  courts.  It 
is  the  function  of  the  legislative  depart- 
ment to  determine,  in  the  first  instance, 
what  shall  constitute  a  public  ur,e,  and 
whether  any  private  property  shall  be 
taken  for  such  use,  as  well  as  the  extent 
to  which  such  property  may  be  taken. 
San  Mateo  County  v.  Coburn,  130  Cal.  631; 
63  Pac.  78,  621.  It  is  the  general  rule, 
that  where  there  is  any  doubt  whether 
the  use  to  which  property  is  proposed  to 
be  devoted  is  of  a  public  or  private  charac- 
ter, it  is  a  matter  to  be  determined  by 
the  legislature,  and  courts  will  not  under- 
take to  disturb  its  judgment  in  that  re- 
gard; but  where  a  tax  is  imposed,  or  the 
property  of  a  citizen  is  taken  for  a  use 
or  purpose  in  no  sense  public,  it  is  the 
duty  of  the  court  to  interfere  and  afford 
relief.  Consolidated  Channel  Co.  v.  Cen- 
tral Pacific  R.  E.  Co.,  51  Cal.  269;  Madera 
Ey.  Co.  V.  Raymond  Granite  Co.,  3  Cal. 
App.  66S;  87  Pac.  27. 

Municipality  may  condemn  what  lands. 
The  words  "land"  and  "lands,"  in  the 
street-improvement  act  of  1889  (Stats. 
1889,  p.  70),  authorizing  a  municipality 
to  condemn  and  acquire  lands,  are  em- 
ployed in  their  ordinary  and  popular  mean- 
ing, and  the  municipality  has  power  to 
open  and  extend  its  streets  over  tide-lands. 
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West  Berkeley  Land  Co.  v.  Berkeley,  164 
Cal.  406;  129  Pac.  281.  A  muuieipality 
may  condemn,  for  tlie  public  use,  all  neces- 
sary means  of  access  from  the  uplands  to 
the  water-front,  at  a  cost  not  in  excess  of 
the  reasonable  value  of  the  land  taken  or 
subjected  to  the  servitude.  Oakland  v. 
Oakland  Water  Front  Co.,  118  Cal.  160;  50 
Pac.  268. 

Grant  from  state  necessary  to  exercise 
of  power.  No  person  or  corporation  can 
exercise  the  power  of  eminent  domain  ex- 
cept by  a  grant  from  the  state.  San 
Joaquin  etc.  Irrigation  Co.  v.  Stevinson, 
164  Cal.  221;  128  Pac.  924. 

Liability  for  damages.  Unless  imposed 
by  statute  or  organic  law,  no  liability  at- 
taches to  a  municipal  corporation  for  con- 
sequential damages  to  adjoining  property, 
resulting  from  a  street  improvement  done 
by  it  in  a  lawful  manner  and  without 
malice;  under  such  circumstances,  it  is  the 
duty  of  adjoining  proprietors  to  protect 
their  property.  Eeardon  v.  San  Francisco, 
66  Cal.  492;  56  Am.  Eep.  109;  6  Pac.  317. 

Owner's  right  to  contest.  The  mere  dec- 
laration, by  the  legislature,  that  the  object 
for  which  private  property  may  be  taken 
is  a  public  use,  does  not  preclude  the 
owner  from  contesting  the  right  to  de- 
prive him  of  his  property.  San  Mateo 
County  V.  Coburn,  130  Cal.  631;  63  Pac. 
78,  621;  Laguna  Drainage  District  v. 
Charles  Martin  Co.,  144  Cal.  209;  77  Pac. 
933. 

"Public  use,"  defined.  The  term  "public 
use,"  used  in  this  section,  is  an  expression 
of  indefinite  signification,  and  its  applica- 
tion to  the  facts  of  any  particular  case  is 
to  be  determined  from  the  evidence.  Lind- 
say Irrigation  Co.  v.  Mehrtens,  97  Cal. 
676;  32  Pac.  802.  The  dedication  of  elec- 
trical works,  and  the  product  thereof,  to 
the  purpose  of  supplying  electric  power  to 
the  inhabitants  of  a  city  for  their  private 
use,  is  a  dedication  to  a  public  use.  Clark 
V.  Los  Angeles,  160  Cal.  30;  116  Pac.  722. 
Land  can  be  condemned,  only  by  one  who 
is  in  charge  of  a  public  use:  one  who  seeks 
a  right  of  way  to  sell,  merely,  is  not  in 
charge  of  a  public  use.  Beveridge  v. 
Lewis,  137  Cal.  619;  92  Am.  St.  Rep.  188; 
59  L.  R.  A.  581;  67  Pac.  1040;  70  Pac.  1083. 


Nature  of  eminent  domain.  See  note  22  L.  R. 
A.   (N.  S.)   7. 

CODE  COMMISSIONERS'  NOTE.  The  words 
"upon  making  just  compensation  therefor,"  which 
are  sometimes  used  in  defining  the  power  of 
eminent  domain,  are  omitted  in  this  definition. 
Compensation  is  not  an  inscredient  of  eminent 
domain,  and  therefore  cannot  be  referred  to  for 
the  purpose  of  defining  it.  Instead  of  being  an 
ingredient  of  the  power,  it  is  a  restriction  put 
upon  its  exercise  by  the  constitution.  Had  it 
been  an  ingredient  of  the  power,  there  would 
have  been  no  occasion  to  provide  for  it  in  the 
constitution.  The  following  was  the  first  draft 
of  §  1237,  and  was  intended  as  a  legislative  dec- 
laration, settling,  as  far  as  practicable,  the 
doubts  manifested  in  Gilmer  v.  Lime  Point,  18 
Cal.  229:  "Eminent  domain  is  tho  sovereign 
right  of  a  people  to  take  private  property  for 
public  use,  paying  just  compensation  therefor. 
This  right  exists  in  the  limited  sovereignty  of 
the  Federal  government,  as  well  as  in  the  more 
general  sovereignty  of  the  states.  Pertaining  to 
the  former,  the  public  use  must  be  within  the 
scope  of  its  limited  powers,  and  necessary  for 
their  preservation;  but  cannot  be  exercised  for 
the  enlargement  of  such  powers,  or  in  deroga- 
tion of  the  reserved  sovereign  rights  of  states. 
The  right  of  eminent  domain  in  each  is  com- 
mensurate with  the  extent  of  their  respective 
sovereign  powers.  The  mode  of  effectuating  such 
right  shall  be  by  special  proceedings,  as  pre- 
scribed in  this  title,  and  not  otherwise."  See 
also  Pol.  Code,  §§  30,  44.  and  notes.  As  to  gen- 
eral matters  connected  with  the  subject  of  emi- 
nent domain,  see  the  following  cases:  Const., 
art.  I,  §  8  ;  Surocco  v.  Geary,  3  Cal.  69 ;  58  Am. 
Dec.  385;  San  Francisco  v.  Scott,  4  Cal.  114; 
People  v.  Folsom,  5  Cal.  373;  Sacramento  Valley 
R.  R.  Co.  V.  Moffatt,  6  Cal.  74  ;  McCann  v.  Sierra 
Countv,  7  Cal.  121;  Sacramento  Valley  R.  R. 
Co.  V.  Moffatt,  7  Cal.  577:  Colton  v.  Rossi,  9 
Cal.  595;  McCauley  v.  Weller,  12  Cal.  500; 
Bensley  v.  Mountain  Lake  Water  Co.,  13  Cal. 
306;  73  Am.  Dec.  575;  Johnson  v.  Alameda 
County,  14  Cal.  106;  Gillan  v.  Hutchinson,  16 
Cal.  153;  Koppikus  v.  State  Capitol  Commis- 
sioners, 16  Cal.  248;  Gilmer  v.  Lime  Point,  13 
Cal.  229;  Gilmer  v.  Lime  Point,  19  Cal.  47; 
People  V.  Blake  County  Judge.  19  Cal.  579 ; 
Harper  v.  Richardson,  22  Cal.  251;  Spring  Val- 
ley Water  Works  v.  San  Francisco,  22  Cal.  434; 
Contra  Costa  Coal  Mines  R.  R.  Co.  v.  Moss,  23 
Cal.  323;  Curran  v.  Shattuck,  24  Cal.  427;  Stan- 
ford V.  Worn,  27  Cal.  171 ;  Creighton  v.  Manson, 
27  Cal.  613;  Leach  v.  Day,  27  Oal.  643;  Emery 
V.  San  Francisco  Gas  Co.,  28  Cal.  345;  Lincoln 
V.  Colusa  County,  28  Cal.  662;  Emery  v.  Brad- 
ford, 29  Cal.  75 ;  San  Francisco  etc.  R.  R.  Co. 
V.  Mahonev,  29  Cal.  112;  Walsh  v.  Mathews,  29 
Cal.  123;  Grigsby  v.  Burtnett,  31  Cal.  406;  Lake 
Merced  Water  Co.  v.  Cowles,  31  Cal.  215;  San 
Francisco  etc.  R.  R.  Co.  v.  Caldwell,  31  Cal.  367; 
Fox  V.  Western  Pacific  R.  R.  Co.,  31  Cal.  538; 
Sherman  v.  Buick,  32  Cal.  241;  91  Am.  Dec. 
577;  .A,ppeal  of  North  Beach  etc.  R.  R.  Co.,  32 
Cal.  499 ;  San  Francisco  etc.  Water  Co.  v.  Ala- 
meda Water  Co.,  36  Cal.  639;  American  authori- 
ties cited  in  Bouvier's  Law  Diet.,  12th  ed.,  title 
"Eminent  Domain,"  p.  3. 


§  1238.  Eminent  domain,  in  what  behalf  it  may  be  exercised.  Subject 
to  the  provisions  of  this  title,  the  riglit  of  eminent  domain  may  be  exer- 
cised in  behalf  of  the  following  public  uses : 

1.  Fortifications,  magazines,  arsenals,  navy-yards,  navy  and  army  sta- 
tions, lighthouses,  range  and  beacon  lights,  coast  surveys,  and  all  other 
public  ujses  authorized  by  the  government  of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state,  or  any  state 
institution,  and  all  other  public  uses  authorized  by  the  legislature  of  the 
state. 

3.  Any  public  utility,  and  public  buildings  and  grounds,  for  the  use  of 
any  county,  incorporated  city,  or  city  and  county,  village,  town  or  school 


1407  EXERCISE  OF  RIGHT.  §  1238 

districts,  ponds,  lakes,  canals,  aqueducts,  reservoirs,  tunnels,  flumes,  ditches 
or  pipes,  lands,  water-system  plants,  buildings,  rights  of  any  nature  in  water, 
and  any  other  character  of  property  necessary  for  conducting  or  storing 
or  distributing  water  for  the  use  of  any  county,  incorporated  city,  or  city 
and  county,  village  or  town  or  municipal  water  district,  or  the  inhabitants 
thereof,  or  any  state  institution,  or  necessary  for  the  proper  development 
and  control  of  such  use  of  said  water,  either  at  the  time  of  the  taking  of 
said  property,  or  for  the  future  proper  development  and  control  thereof, 
or  for  draining  any  county,  incoi-porated  city,  or  city  and  county,  village 
or  town;  raising  the  banks  of  streams,  removing  obstructions  therefrom, 
and  widening  and  deepening  or  straightening  their  channels;  roads,  high- 
ways, boulevards,  streets  and  alleys;  public  mooring-places  for  water-craft; 
public  parks,  including  parks  and  other  places  covered  by  water,  and  all 
other  public  uses  for  the  benefit  of  any  county,  incorporated  city,  or  city 
and  county,  village  or  town,  or  the  inhabitants  thereof,  which  may  be  au- 
thorized by  the  legislature;  but  the  mode  of  apportioning  and  collecting 
the  costs  of  such  improvements  shall  be  such  as  may  be  provided  in  the 
statutes  by  which  the  same  may  be  authorized. 

4.  Wharves,  docks,  piers,  warehouses,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads;  paths  and  roads  either 
on  the  surface,  elevated,  or  depressed,  for  the  use  of  bicycles,  tricycles, 
motor-cycles  and  other  horseless  vehicles,  steam,  electric,  and  horse  rail- 
roads, canals,  ditches,  dams,  poundings,  flumes,  aqueducts  and  pipes  for 
irrigation,  public  transportation,  supplying  mines  and  farming  neighbor- 
hoods with  water,  and  draining  and  reclaiming  lands,  and  for  floating  logs 
and  lumber  on  streams  not  navigable,  and  lands  with  all  wells  and  water 
therein  adjacent  to  the  lands  of  any  municipality  or  of  any  corporation, 
or  person  supplying  water  to  the  public  or  to  any  neighborhood  or  com- 
munity for  domestic  use  or  irrigation. 

5.  Roads,  tunnels,  ditches,  flumes,  pipes  and  dumping-places  for  work- 
ing mines;  also  outlets,  natural  or  otherwise,  for  the  flow,  deposit  or  con- 
duct of  tailings  or  refuse  matter  from  mines ;  also  an  occupancy  in  com- 
mon by  the  owners  or  possessors  of  different  mines  of  any  place  for  the 
flow,  deposit,  or  conduct  of  tailings  or  refuse  matter  from  their  several 
mines. 

6.  By-roads  leading  from  highways  to  residences,  farms,  mines,  mills, 
factories  and  buildings  for  operating  machinery,  or  necessary  to  reach  any 
property  used  for  public  purposes. 

7.  Telegraph  and  telephone  lines,  systems  and  plants. 

8.  Sewerage  of  any  incorporated  city,  city  and  county,  or  of  any  village 
or  town,  whether  incorporated  or  unincorporated,  or  of  any  settlement 
consisting  of  not  less  than  ten  families,  or  of  any  buildings  belonging  to 
the  state,  or  to  any  college  or  university,  also  the  connection  of  private 
residences  and  other  buildings,  through  other  property,  with  the  mains  of 
an  established  sewer  system  in  any  such  city,  city  and  county,  town  or 
village. 

9.  Roads  for  transportation  by  traction-engines  or  road-locomotives. 

10.  Oil-pipe  lines. 

11.  Railroads,  roads  and  flumes  for  logging  or  lumbering  purposes. 
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12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts  and  pipes  and 
outlets  natural  or  otherwise  for  supplying,  storing,  and  discharging  water 
for  the  operation  of  machinery  for  the  purpose  of  generating  and  trans- 
mitting electricity  for  the  supply  of  mines,  quarries,  railroads,  tramways, 
mills,  and  factories  with  electric  power ;  and  also  for  the  applying  of  elec- 
tricity to  light  or  heat  mines,  quarries,  mills,  factories,  incorporated  cities 
and  counties,  villages  or  towns;  and  also  for  furnishing  electricity  for 
lighting,  heating  or  power  purposes  to  individuals  or  corporations,  together 
with  lands,  buildings  and  all  other  improvements  in  or  upon  which  to  erect, 
install,  place,  use  or  operate  machinery  for  the  purpose  of  generating  and 
transmitting  electricity  for  any  of  the  purposes  or  uses  above  set  forth. 

13.  Electric-power  lines,  electric-heat  lines,  electric-light  lines,  electric- 
light,  heat  and  power  lines,  and  works  or  plants,  lands,  buildings  or  rights 
of  any  character  in  water,  or  any  other  character  of  property  necessary 
for  the  generation,  transmission  or  distribution  of  electricity  for  the  pur- 
pose of  furnishing  or  supplying  electric  light,  heat  or  power  to  any  county, 
city  and  county  or  incorporated  city  or  town,  or  the  inhabitants  thereof, 
or  necessary  for  the  proper  development  and  control  of  such  use  of  such 
electricity,  either  at  the  time  of  the  taking  of  said  property,  or  for  the  future 
proper  development  and  control  thereof. 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging  and  adding  to 
the  same  and  the  grounds  thereof. 

15.  The  plants,  or  any  part  thereof  or  any  record  therein,  of  all  persons, 
firms  or  corporations  heretofore,  now  or  hereafter  engaged  in  the  business 
of  searching  public  records,  or  publishing  public  records  or  insuring  or 
guaranteeing  titles  to  real  propert}^  including  all  copies  of,  and  all  ab- 
stracts or  memoranda  taken  from,  public  records,  which  are  owned  by,  or 
in  the  possession  of  such  persons,  firms  or  corporations,  or  which  are  used 
by  them  in  their  respective  businesses;  provided,  however,  that  the  right 
of  eminent  domain  in  behalf  of  the  public  uses  mentioned  in  this  subdivis- 
ion may  be  exercised  only  for  the  purpose  of  restoring  or  replacing,  in 
whole  or  in  part,  public  records,  or  the  substance  of  public  records,  of  any 
city,  city  and  county,  county  or  other  municipality,  w^hich  records  have 
been,  or  may  hereafter  be,  lost  or  destroyed  by  conflagration  or  other  public 
calamity;  and  provided,  further,  that  such  right  shall  be  exercised  only  by 
the  city,  city  and  county,  county  or  municipality,  whose  records,  or  part 
of  whose  records,  have  been,  or  may  be,  so  lost  or  destroyed. 

16.  Expositions  or  fairs  in  aid  of  which  the  granting  of  public  moneys  or 
other  thing  of  value  has  been  authorized  by  the  constitution. 

17.  Works  or  plants  for  supplying  gas,  heat,  refrigeration  or  power  to 
any  county,  city  and  county,  or  incorporated  city  or  town,  or  the  inhabi- 
tants thereof,  together  with  lands,  buildings,  and  all  other  improvements 
in  or  upon  which  to  erect,  install,  place,  maintain,  use  or  operate  ma- 
chinery, appliances,  Vv'^orks  and  plants  for  the  purpose  of  generating,  trans- 
mitting and  distributing  the  same  and  rights  of  any  nature  in  water,  or 
property  of  any  character  necessary  for  the  purpose  of  generating,  trans- 
mitting and  distributing  the  same,  or  necessary  for  the  proper  development 
and  control  of  sucli  use  of  such  gas,  heat,  refrifjreration,  or  power,  either 
at  the  time  of  the  taking  of  said  property,  or  for  the  future  proper  develop- 
ment and  control  thereof. 
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18.  Standing  trees  and  ground  necessary  for  the  support  and  maintenance 
thereof,  along  the  course  of  any  highway,  within  a  maximum  distance  of 
three  hundred  feet  on  each  side  of  the  center  thereof;  and  ground  for  the 
culture  and  growth  of  trees  along  the  course  of  any  highway,  within  a  maxi- 
mum distance  of  three  hundred  feet  on  each  side  of  the  center  thereof. 

domain,    generally.     See    Civ.    Code, 


Eminent 
§  1001. 

Condemnation   of   state  land  for   governmental 
purposes.    Pol.  Code,  §§  33,  34. 

Reclamation  purposes.     Pol.  Code,  §  3471. 

Road  purposes.    Pol.  Code,  §  2690. 

Toll-roads.     Pol.  Code,  §  2787. 

Toll-bridge  or  ferry.    Pol.  Code,  §  2855. 

Wharves,  chutes,  and  piers.    Pol.  Code,  §  2913. 

Streets  or  alleys.    Pol.  Code,  §  4372. 

Legislation  §  1238.  1.  Enacted  April  1,  1872 
(see  Code  Cumiuissioners'  note,  infra),  the  intro- 
ductory paragraph  being  in  the  exact  words  of 
the  present  amendment  (1915),  the  te.xt  there- 
after proceeding:  "1.  Fortifications,  magazines, 
arsenals,  navv-yards,  navy  and  army  stations, 
lighthouses,  range  and  beacon  lights,  coast  sur- 
veys, and  all  other  public  uses  authorized  by  the 
government  of  the  United  States;  2.  Public  build- 
ings and  grounds  for  the  use  of  the  state;  and 
all  other  public  uses  authorized  by  the  legisla- 
ture of  this  state ;  3.  Public  buildings  and  grounds 
for  the  use  of  any  county,  incorporated  city,  or 
city  and  county,  village,  toven;  or  school  dis- 
tricts, canals,  aqueducts,  flumes,  ditches,  or  pipes 
for  conducting  water  for  the  use  of  the  inhabi- 
tants of  any  county,  incorporated  city,  or  city 
and  county,  village,  or  town  ;  or  for  draining  any 
county,  incorporated  city,  or  city  and  county, 
village,  or  town;  raising  the  banks  of  streams, 
removing  obstructions  therefrom,  and  widening, 
deepening,  or  straightening  their  channels;  roads, 
streets,  and  alleyi,  and  all  other  public  uses  for 
the  benefit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  inhabi- 
tants thereof,  which  may  be  authorized  by  the 
legislature;  but  the  mode  of  apportioning  and 
collecting  the  costs  of  such  improvements  shall 
be  such  as  may  be  provided  in  the  statutes  by 
which  the  same  may  be  authorized;  4.  Wharves, 
docks,  piers,  chutes,  booms,  ferries,  bridges,  toll- 
roads,  byroads,  plank  and  turnpike  roads,  steam 
and  horse  railroads;  canals,  ditches,  flumes,  aque- 
ducts, and  pipes,  for  public  transportation,  sup- 
plying mines  and  farming  neighborhoods  with 
wafer,  and  draining  and  reclaiming  lands,  and 
for  floating  logs  and  lumber  on  streams  not  navi- 
gable: 5.  Roads,  tunnels,  ditches,  flumes,  pipes, 
and  dumping-places  for  working  mines;  also,  out- 
lets, natural  or  otherwise,  for  the  flow,  deposit, 
or  conduct  of  tailings  or  refuse  matter  from 
mines;  also,  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any 
place  for  the  flow,  deposit,  or  conduct  of  tailings 
or  refuse  matter  from  their  several  mines;  6.  I5y- 
roads  leading  from  highways  to  residences  and 
farms." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  353, 

(1)  in  gubd.  3,  striking  out  the  semicolon  after 
"town,"  in   the  phrase  "town  or  school  districts"; 

(2)  adding  subds.  7,  8,  then  reading,  "Seven. 
Telegraph  lines.  Eight.  Sewerage  of  any  incorpo- 
rated city,  or  city  and  county,  or  of  any  village 
or  town,  whether  incorporated  or  unincorporated, 
or  of  any  settlement  consisting  of  not  less  than 
ten  families,  or  of  any  public  buildings  belonging 
to  the  state,  or  to  any  college  or  university." 

3.  Amended  by  Stats.  1891,  p.  48,  (1)  in 
subd.  3,  inserting  "and"  between  "wideninfc"  and 
"deepening";  (2)  in  subd.  4,  inserting  "electric" 
before    the    phrase    "steam    and   horse    railroads"; 

(3)  adding  subds.  9,  10,  11,  reading,  "9.  Roads 
for  transportation  by  traction-engines  or  road- 
locomotives.  10.  Oil-pipe  lines.  11.  Roads  for 
logging  or  lumbering  purposes." 

4.  Amended  by  Stats.  1893,  p.  146,  adding 
Bubds.  12,  13,  reading,  "12.  Canals,  reservoirs, 
dams,    ditches,    flumes,    aqueducts,    and   pipes   for 
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supplying  and  storing  water  for  the  operating  of 
machinery  for  the  purpose  of  generating  and 
transmitting  electricity  for  the  supplying  of  mines, 
quarries,  railroads,  tramways,  mills,  and  factories 
with  electrical  power;  and  also  for  supplying 
electricity  to  light  or  heat  mines,  quarries,  mills, 
factories,  incorporated  cities,  cities  and  counties, 
villages,   or  towns.      13.   Electric-light  lines." 

5.  Amended  by  Stats.  1895,  p.  89,  (1)  in 
subd.  3,  inserting  (a)  "reservoirs,  tunnels,"  after 
"aqueducts,"  and  (b)  "or  storing,"  after  "con- 
ducting," in  tte  phrase  "pipes  for  conducting 
water";  (2)  in  subd.  4,  inserting  (a)  "dams, 
pondings,"  between  "ditches"  and  "flumes,"  and 
(b)    "irrigation,"   before   "public  transportation"; 

(3)  inserting  new  matter  in  subd.  6,  which  then 
read,  "6.  Byroads  leading  from  highways  to  resi- 
dences, farms,  mines,  mills,  factories,  and  build- 
ings for  operating  machinery,  or  necessary  to 
reach    any    property    used    for    public    purposes"; 

(4)  in  subd.  12,  (a)  substituting  "operation"  for 
"operating."  (b)  inserting  "the"  before  "supply- 
ing electricity."  and  (c)  adding  at  the  end  of  the 
subdivision  the  matter  beginning  with  the  words 
'together  with  all,"  as  in  the  present  aTnendment 
(1915);  (5)  the  section  then  ending  with  subd. 
13,  as  in  1893. 

6.  Amended  by  Stats.  1897,  p.  70,  in  subd.  4, 
inserting  "paths  and  roads,  either  on  the  surface, 
elevated,  or  depressed,  for  the  use  of  bicycles,  tri- 
cycles, motorcycles,  and  other  horseless  vehicles." 

7.  Amended  by  Stats.  1901,  p.  72,  (1)  in 
subd.  2,  changing  "this"  to  "the"  before  "state," 
at  end  of  subdivision;  (2)  in  subd.  3,  after 
"alleys,"  inserting  "public  mooring-places  for 
water-craft,  public  parks,  including  parks  and 
other  places  covered  by  water";  (3)  in  subd.  8, 
omitting  "or"  before  "city  and  county";  (4)  in 
subd.  11,  inserting  "and  flumes"  after  "Roads," 
then  the  first  word  of  the  subdivision;  (5)  in 
subd.  13,  after  "Electric-light  lines,"  inserting 
"electric-power  lines,  electric-heat  lines  ;  and  elec- 
tric light,  heat  and  power  lines,"  this  subdivision 
then  ending  the  section. 

8.  Amended  by  Stats.  1905,  p.  637,  (1)  in 
subd.  3,  inserting  (a)  "the"  (sic)  before  "con- 
ducting," and  (b)  "the"  before  "draining,"  and 
"of"  after  that  word;  (2)  in  subd.  5,  inserting 
"the"  in  the  phrase  "matter  from  the  mines"; 
(3)  in  subd.  7,  inserting  "and  telephone"  in  the 
phrase  of  the  original  enactment  of  1873—74, 
"Telegraph  and  telephone  lines";  (4)  in  subd. 
12,  (a)  changing  "supplying"  to  "supply,"  after 
"electricity  for  the,"  (b)  changing  "quarries"  to 
"cars"  before  "railroads"  and  before  "mills,"  (c) 
changing  "electrical"  to  "electric"  after  "fac- 
tories with,"  (d)  inserting  "of"  before  "elec- 
tricity to  light,"  (e)  omitting  "cities"  before 
"and  counties,"  (f)  after  "or  towns,"  inserting 
"and  also  for  furnishing  electricity  for  lighting, 
heating  or  power  purposes  to  individuals  or  cor- 
porations"; (5)  changing  subd.  13  to  read:  "13. 
Electric-power  lines,  electric-heat  lines;  and  elec- 
tric light,  heat  and  power  lines";  (6)  adding 
subd.  14,  which  read  as  at  present;  this  sub- 
division   then    ending    the    section. 

9.  Amended  by  St.its.  Extra  Sess.  1906,  p.  68, 
(1)  in  subd.  3,  omitting  (a)  "the"  before  "con- 
ducting" and  (b)  before  "draining,"  and  (c) 
"of"  after  that  word:  (2)  in  subd.  5,  omitting 
"the"  after  "matter  from":  (3)  in  subd.  12, 
changing  "cars"  to  "quarries"  in  both  instances 
(restorations:  compare  par.  8,  supra);  (4)  add- 
ing subd.  15,  the  changes  therefrom  being  noted 
infra. 

10.  Amended  by  Stats.  1907,  p.  742,  in  subd. 
12,  (1)  in  first  line,  omitting  "and"  before 
"pipes,"  (2)  and  after  that  word,  inserting  "and 
outlets,  natural  or  otherwise,  from  sources  other 
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than  a  navigable  lake,"  (3)  omitting  and  be- 
fore '-storing,"  (4)  changing  (a)  after  "supply- 
ing," the  words  "and  storing  water  for"  to  "stor- 
ing and  discharging  water  for  or  in  connection 
with,"  and  (5)  "purpose"  to  "purposes,"  before 
"of  generating." 

11.  Amended  by  State.  1909,  p.  1032,  (1) 
in  subd.  3,  (a)  inserting  "ponds,  lakes,"  before 
"canals,"  (b)  changing  the  comma  to  a  semicolon 
after  "channels,"  and  (c)  inserting  a  comma  be- 
fore   "and   all    other";    (2)    in    subd.    4,    inserting 

(a)  a  comma  after  "plank"  and  after  "electric," 
and  (b)  "in"  before  "neighborhoods"  (evidently 
an  error:  corrected  in  1911);  (3)  in  subd.  8, 
omitting  "public"  before  "buildings"  and  a  comma 
after  this  word;  (4)  in  subd.  12,  (a)  adding 
"and"  after  "aqueducts,"  (b)  after  "natural  or 
otherwise,"  striking  out  "from  sources  other  than 
a  navigable  lake,"  (c)  after  "discharging  water 
for,"  striking  out  "or  in  connection  with,"  (d) 
before  "of  generating,"  changing  "purposes"  to 
"purpose,"  and  (e)  before  "of  electricity,"  chan- 
ging "supplying"  to  "applying"  (quajre  as  to  this 
last  change);  (5)  in  subd.  15,  in  the  phrase 
"county  or  other  municipality,"  substituting  "of" 
for  "or"    (an   evident   error;   corrected  in   1911). 

12.  Amended  by  Stats.  1911,  p.  431,  (1)  in 
subd.  8,  adding,  at  the  end  of  the  subdivision, 
the  matter  beginning  "also  the  connection";  (2) 
in  subd.  15,  substituting  (a)  "respective  busi- 
ness" for  "respective  businesses"  (probably  a 
typographical  error),  and  (b)  "county  or  other 
municipality"  for  "county  of  other  municipality"; 

(3)  adding  subd.   16. 

13.  Amended  by  Stats.  1911,  p.  1206,  (1) 
the  first  part  of  subd.  3  then  reading,  "3.  Public 
buildings  and  grounds  for  the  use  of  any  county, 
incorporated  city,  or  city  and  county,  village, 
town  or  school  districts;  ponds,  lakes,  canals, 
aqueducts,  reservoirs,  tunnels,  flumes,  ditches  or 
pipes  for  conducting  or  storing  water  for  the 
use  of  any  county,  incorporated  cily,  or  city  and 
county,  village  or  town,  or  the  inhabitants  thereof, 
or  for  draining  any  county,  incorporated  city, 
or  city  and  county,  village  or  town,"  the  re- 
mainder of  the  subdivision  being  the  same  as  the 
present  amendment  of  the  text  (1913);  (2)  in 
subd.  4,  striking  out  the  preposition  "in,"  in 
the  phrase  "farming  in  neighborhood"  (the  cor- 
rection cf  an  error  made  in  1909)  ;    (3)    in   subd. 

r,     adding     the     words     "systems     and     plants" ; 

(4)  changing  subd.  13,  as  amended  in  1905, 
to  read;  "13.  Electric-power  lines,  electric-heat 
lines,  electric-light  lines,  electric  light,  heat  and 
power  lines,  and  works  or  plants,  for  the  gen- 
eration, transmission  or  distribution  of  electricity 
for  the  purpose  of  furnishing  or  supplying  elec- 
tric light,  heat  or  power  to  any  county,  city  and 
county  or  incorporated  city  or  town,  or  the  in- 
habitants thereof";  (5)  in  subd.  15,  substituting 
"respective  businesses"  for  "respective  business" 
(compare  par.  12,  supra);  (6)  adding  subd.  17, 
which  then  ended  with  the  words  "distributing 
the  same,"  before  the  words  of  the  amendment 
of  1913,  "and  rights  of  any  nature  in  v/ater." 
The  act  amending  this  section  in  1911  had  a  re- 
pealing clause  (p.  1208),  which  read:  "Sec.  2. 
All  acts  and  parts  of  acts  in  conflict  with  this  act 
are  hereby  repealed." 

14.  Amended  by  Stats.  1913,  p.  544,  (1) 
recasting  the  first  part  of  subd.  3  (compare  par. 
13,  supra);  (2)  in  subd.  4,  (a)  inserting  "ware- 
houses" between  "piers"  and  "chutes,"  and  add- 
ing, at  the  end  of  the  subdivision,  the  matter 
beginning  with  the  words  "and  lands  with  all 
wells";  (3)  in  subd.  11,  inserting  "Railroads"  at 
the  beginning  of  the  subdivision;  (4)  in  subd. 
13,  inserting  (a)  after  "works  or  plants,"  "lands, 
buildings  or  rights  of  any  character  in  water,  or 
any   other   character  of   property   necessary,"    and 

(b)  at  the  er.d  of  the  subdivision  (mmp.nre  par. 
13,  supra),  "or  necessary  for  the  proper  develop- 
ment and  control  of  such  use  of  such  electricity, 
either  at  the  time  of  the  taking  of  said  properly, 
or  for  the  future  proper  development  and  control 
thereof";  (5)  in  subd.  17,  inserting,  at  the  end 
of  the  subdivision,  all  the  matter  beginning  with 
the  words  "and  riehts  of  any  nature  in  water" 
(compare    par.    13,    supra). 


15.  Amended  by  Stats.  1915,  p.  38,  adding 
subd.  18. 

Constitutionality  of  section.  A  pro- 
posed flume,  to  be  constructed  upon  the 
lands  of  another,  solely  for  the  purpose 
of  advantageously  and  profitably  washing 
and  mining  the  plaintiff's  mining-ground, 
is  not  within  the  provision  of  the  consti- 
tution permitting  "-the  taking  of  private 
property  for  a  public  use  after  just  com- 
pensation made.  Consolidated  Channel  Co. 
V.  Central  Pacific  E.  E.  Co.,  51  Cal.  269. 

Construction  of  act.  The  provisions  of 
the  act  relative  to  the  condemnation  of 
private  property,  land,  water,  etc.,  for  the 
uses  prescribed  therein,  are  in  harmony 
with  the  constitution  and  the  state  laws, 
and  in  strict  consonance  with  the  views 
of  the  supreme  court  in  the  case  of  Lux 
v.  Haggin,  69  Cal.  255;  10  Pac.  674;  Tur- 
lock  Irrigation  Dist.  v.  Williams,  76  Cal. 
360;  18  Pac.  379;  Central  Irrigation  Dist. 
V.  De  Lappe,  79  Cal.  351;  21  Pac.  825; 
Crall  V.  Board  of  Directors,  87  Cal.  140; 
26  Pac.  797;  Board  of  Directors  v.  Tregea, 
88  Cal.  334;  26  Pac.  237;  In  re  Madera 
Irrigation  Dist.,  92  Cal.  296;  27  Am.  St. 
Eep.  106;  14  L.  E.  A.  755;  28  Pac.  272,  675; 
Woodward  v.  Fruitvale  Sanitary  Dist.,  99 
Cal.  554;  34  Pac.  239;  In  re  Central  Irri- 
gation Dist.,  117  Cal.  382;  49  Pac.  354. 
A  private  individual  may  construct  and 
operate  a  railroad  on  his  own  land,  or  on 
the  land  of  another,  without  statutory 
license;  but  if  the  necessity  of  condemn- 
ing the  lands  of  another  arises,  in  order 
to  construct  the  road,  he  must  have  con- 
stitutional or  statutory  authority  to  en- 
title him  to  proceed,  and  this  authority 
is  given,  in  exi)res9  terms,  by  this  section, 
and  §  1001  of  the  Civil  Code.  Moran  v. 
Eoss,  79  Cal.  159;  21  Pac.  547;  Pasadena 
V.  Stimson,  91  Cal.  238;  27  Pac.  604.  The 
provision  of  a  city  charter,  that  when  the 
council  shall  judge  it  necessary  to  take 
private  property  for  pubUc  uses,  it  may 
direct  proceedings  by  the  city  attorney 
under  §§  1237-1264  of  this  code,  does  not 
make  these  sections  a  part  of  the  charter, 
so  as  to  confer  upon  the  city  the  power  to 
supply  light  to  the  city  and  its  inhabi- 
tants. Hyatt  V.  Williams,  148  Cal.  585;  84 
Pac.  41. 

Construction  of  city  charter.  The  power 
conferred  by  a  city  charter  to  condemn 
land  for  ptiblic  use  cannot  be  construed  as 
authorizing  public-utility  enterprises,  such 
as  the  furnishing  of  water,  gas,  and  light 
for  the  general  use  of  the  inhabitants. 
Hyatt  V.  Williams,  148  Cal.  585;  84  Pac. 
41. 

Power  of  legislature.  Whether  an  im- 
provement is  of  sufficient  importance  to 
justify  the  right  of  eminent  domain,  is 
a  question  for  the  legislature  to  deter- 
mine, subject  only  to  the  requirement  that 
such  improvement  shall  be  for  the  public 
benefit,    and     not     for    private    purposes. 
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Moran  v.  Eoss,  79  Cal.  159;  21  Pae.  547. 
Whether  the  reelamatiou  of  land  be  from 
excessive  moisture  to  a  condition  suitable 
for  cultivation,  or  from  excessive  aridity 
to  the  same  condition,  the  right  of  the 
legislature  to  authorize  such  reclamation 
must  be  upheld  upon  the  principle  of  the 
welfare  of  the  public,  and  particularly  of 
that  portion  of  the  public  within  the  dis- 
trict affected  by  the  means  adopted  for 
such  reclamation.  In  re  Madera  Irrigation, 
Dist.  92  Cal.  296;  27  Am.  St.  Rep.  106;  14 
L.  R.  A.  755;  28  Pae.  272;  Laguna  Drain- 
age Dist.  V.  Charles  Martin  Co.,  144  Cal. 
209;  77  Pac.  933.  It  is  the  rule,  that 
where  there  is  any  doubt  whether  the  use 
to  which  the  property  is  proposed  to  be  de- 
voted is  of  a  public  or  private  character, 
it  is  a  matter  to  be  determined  by  the 
legislature;  and  the  courts  will  not  under- 
take to  disturb  its  judgment  in  that  re- 
gard. Lux  V.  Haggin,  69  Cal.  255;  10  Pac. 
674;  Stockton  etc.  R.  R.  Co.  v.  Common 
Council,  41  Cal.  147;  In  re  Madera  Irriga- 
tion Dist.,  92  Cal.  296;  27  Am.  St.  Rep. 
106;  14  L.  R.  A.  755;  28  Pac.  272;  San 
Mateo  County  v.  Coburn,  130  Cal.  631;  63 
Pac.  78.  The  mode  of  exercising  the 
power  of  eminent  domain,  and  the  condi- 
tions upon  which  it  may  be  invoked,  are 
no  part  of  municipal  organization:  they 
are  the  subject  of  general  laws,  applicable 
to  every  person  alike;  and  the  legislature 
has  no  power  to  make  arbitrary  discrimi- 
nations, in  this  respect,  between  different 
classes  of  persons.  Pasadena  v.  Stimson, 
91  Cal.  238;  27  Pac.  604;  Santa  Cruz  v. 
Enright,  95  Cal.  105;  30  Pac.  197. 

Province  and  duties  of  courts.  Where 
railroads  are  authorized  by  a  special  act 
of  the  legislature,  it  is  an  unwarranted 
interference  with  legislative  discretion  for 
the  courts  to  inquire  into  the  policy  or 
wisdom  of  the  legislature  in  declaring  that 
the  building  of  such  roads  concerns  the 
public  interest.  Madera  Ry.  Co.  v.  Ray- 
mond Granite  Co.,  3  Cal.  App.  668;  87  Pac. 
27;  Contra  Costa  Coal  Mines  R.  R.  Co.  v. 
Moss,  23  Cal.  323;  San  Mateo  Countv  v. 
Coburn,  130  Cal.  631;  63  Pac.  78.  Rail- 
roads concern  the  public  interest,  as  a 
matter  of  legal  judgment,  and  the  action 
of  the  legislature  to  that  effect  is  not  open 
to  review  bv  the  courts.  Stockton  etc. 
R.  R.  Co.  V.  Common  Council,  41  Cal.  147; 
San  Mateo  County  v.  Coburn,  130  Cal.  631; 
03  Pac.  78.  The  courts  should  not  give  a 
narrow  and  restricted  construction  to  the 
words  "public  use,"  as  used  by  the  legis- 
lature or  in  the  constitution.  Tuolumne 
Water  etc.  Co.  v.  Frederick,  13  Cal.  App. 
498;  110  Pac.  134;  Central  Pacific  Rv.  Co. 
v.  Foldman,   152  Cal.  303;   92  Pac.  489. 

Who  may  condemn  property.  The  right 
of  eminent  domain  is  inherent  in  the  state, 
and  not  conferred  In'  the  constitution;  it 
may   be    delegated    by   the    legislature    to 


any  corporation  or  individual  who  shall 
comply  with  the  terms  upon  which  the 
right  is  given;  the  codes  confer  upon  pri- 
vate individuals  the  right  of  eminent  do- 
main for  railroad  purposes,  and  that  right 
may  be  exercised  by  a  partnership.  Moran 
V.  Ross,  79  Cal.  159;  21  Pac.  547.  A  cor- 
poration, private  or  public,  being  a  jierson, 
it  follows  that  any  public  or  private  cor- 
l)oration,  or  an}'  natural  person,  may,  for 
any  of  the  uses  defined  in  this  section, 
acquire  private  property  without  the  con- 
sent of  the  owner,  by  means  of  the  pro- 
ceedings prescribed  in  this  title  of  the 
code.  Los  Angeles  v.  Leavis,  119  Cal.  164; 
51  Pac.  34.  A  proceeding  may  be  main- 
tained by  a  municipal  corporation  to  con- 
demn lands  for  sewer  purposes  (Pasadena 
V.  Stimscn,  91  Cal.  238;  27  Pac.  604);  or 
for  a  right  of  way  for  a  steam-railroad. 
Madera  Ry.  Co.  v.  Ravmond  Granite  Co., 
3  Cal.  App.  668;  87  Pac.  27.  A  railway 
crossing  may  be  condemned  by  another 
railway.  Boca  etc.  R.  R.  Co.  v.  Sierra 
Valleys  R.  R.  Co.,  2  Cal.  App.  546;  84  Pac. 
298.  Our  statute  does  not  define  "steam- 
railroads,"  nor  make  any  distinction  be- 
tween main  lines  and  branches;  a  corpo- 
ration may  be  formed  to  build  a  particular 
road  which  will  connect  with  another  road 
and  become  a  branch  thereof;  such  a  cor- 
poration has  the  right  to  condemn  land 
for  its  right  of  way.  Madera  Ry.  Co.  v. 
Raymond  Granite  Co.,  3  Cal.  App"!  668;  87 
Pac.  27. 

Use  must  be  public.  The  term  "public 
uses,"  as  used  in  this  section,  is  an  ex- 
pression of  indefinite  signification.  Lind- 
say Irrigation  Co.  v.  Mehrtens,  97  Cal. 
676;  32  Pac.  802.  No  property  can  be 
condemned  for  a  private  use,  or  to  accom- 
plish any  purpose  not  of  a  public  charac- 
ter. Northern  Light  etc.  Co.  v.  Stacher, 
13  Cal.  App.  404;  109  Pac.  896;  Madera 
Ry.  Co.  V.  Raymond  Granite  Co.,  3  Cal. 
App.  668;  87  Pac.  27.  A  corporation  can- 
not condemn  property  for  purposes  not 
declared  to  be  public  uses.  Hercules 
Water  Co.  v.  Fernandez,  5  Cal.  App.  726; 
91  Pac.  401;  Madera  Ry.  Co.  v.  Raymond 
Granite  Co.,  3  Cal.  App.  668;  87  Pac.  27. 
The  public  use  required  need  not  be  of 
the  whole  state,  or  any  considerable  por- 
tion thereof,  but  the  use  and  benefit  must 
be  in  common,  and  not  confined  to  par- 
ticular individuals;  every  public  use  is,  in 
more  or  less  degree,  local,  and  benefits  a 
particular  section  more  than  others;  this 
is  true  of  railroads,  as  well  as  of  ordinary 
highways.  Madera  Rv.  Co.  v.  Rajanond 
Granite  Co.,  3  Cal.  App.  668;  87  Pac.  27. 
The  extent  of  the  area  of  the  land  over- 
flowed cannot  affect  the  question  of  public 
use  in  providing  for  its  drainage;  hence, 
it  is  no  objection  that  the  area  of  the 
overfloweil  land  in  the  drainage  district 
amounts  to  less  than  a  quarter-section:  the 
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legislature  has  power  and  full  discretion 
to  provide  for  such  districts,  without  ref- 
erence to  the  extent  of  the  flooded  area. 
Laguna  Drainage  Dist.  v.  Charles  Martin 
Co.,  144  Cal.  209;  77  Pac.  933.  To  render 
the  supplying  of  water  a  public  use,  it  is 
not  necessary  that  the  entire  public  shall 
enjoy  the  use,  or  even  that  it  be  capable 
thereof:  the  use  must  be  capable  of  en- 
joyment by  all  within  the  neighborhood, 
and  there  must  be  within  that  neighbor- 
hood so  great  a  number  of  the  entire  pub- 
lic as  to  destroy  its  character  as  a  private 
use.  Lindsay  Irrigation  Co.  v.  Mehrtens, 
97  Cal.  676;  32  Pac.  802.  Water  may  be 
condemned  for  a  public  use,  though  a  part 
of  it  would  necessarily  be  lost  in  trans- 
mission to  the  place  of  use,  by  seepage  and 
evaporation,  and  though  a  part  of  it  may 
be  devoted  to  a  private  use.  San  Joaquin 
etc.  Irrigation  Co.  v.  Stevinson,  164  Cal. 
221;  128  Pac.  924.  The  use  is  not  any 
the  less  public  because  the  advantage  of 
the  railroad  will  inure  to  a  particular  in- 
dividual, or  class  of  individuals,  where  it 
is  to  be  built  primarily  to  reach  some  in- 
dustry about  to  be  established,  or  that 
is  struggling  under  difficulties  for  lack  of 
transportation  facilities.  Madera  Ry.  Co. 
V.  Eaymond  Granite  Co.,  3  Cal.  App.  668; 
87  Pac.  27.  The  right  of  eminent  domain 
cannot  be  exercised  in  favor  of  the  owners 
of  mining  claims,  to  enable  them  to  obtain 
water  for  their  own  use  in  working  such 
claims,  though  the  intention  may  be  also 
to  supply  water  to  others  for  mining  and 
irrigating  purposes.  Lorenz  v.  Jacob,  63 
Cal.  73;  and  see  Saint  Helena  Water  Co. 
V.  Forbes,  62  Cal.  182;  4.5  Am.  Eep.  659. 
The  fact  that  stockholders  of  one  company 
also  become  stockholders  of  the  plaintiff 
company,  and  that  the  incorporation  of 
such  company  is  designed  to  enable  the 
former  company  to  market  its  product, 
does  not  prove  a  private  use,  nor  render 
the  use  less  public,  where  it  will  be  open 
to  the  public,  to  be  used  upon  equal  terms 
by  all  patrons.  Madera  Ey.  Co.  v.  Eay- 
mond Granite  Co.,  3  Cal.  App.  668;  87  Pac. 
27.  All  may  not  enjoy  the  use,  but  the 
use  must  be  capable  of  enjoyment  by  all. 
Hercules  Water  Co.  v.  Fernandez,  5  Cal. 
App.  726;  91  Pac.  401.  This  section  em- 
bodies a  legislative  declaration,  that  the 
draining  and  the  reclaiming  of  lands  are 
public  uses,  and  constitute  a  matter  of 
public  utility  and  benefit,  and  the  act  of 
1885  establishing  drainage  districts,  and 
providing  for  the  reclamation  of  lands  for 
drainage  districts,  is  in  harmony  with  that 
declaration,  though  such  declaration  is  not 
conclusive  as  against  one  whose  land  is 
sought  to  be  condemned.  Laguna  Drain- 
age Dist.  V.  Charles  Martin  Co.,  144  Cal. 
209;  77  Pac.  933.  Neither  the  length  of 
a  railroad,  nor  the  fact  that  it  is  a  short 
branch  ox  spur,  bears  any  necessary  rela- 


tion to  the  question  of  public  use,  except 
possibly  as  a  circumstance  bearing  upon 
the  alleged  fact  that  the  road  is  solely 
for  the  private  use  of  the  plaintiff;  short 
roads,  as  connecting  links  between  inde- 
pendent railroad  systems,  or  as  branches 
and  feeders  to  established  systems,  are 
often  necessary,  and  fall  within  the  gen- 
eral rules  governing  condemnation  as  com- 
pletely as  main  lines  of  road;  hence,  it  is 
the  public  purpose  that  is  to  govern,  and 
not  the  length  of  the  road,  nor  the  man- 
ner of  its  connection  with  another  road 
or  roads.  Madera  Ey.  Co.  v.  Eavmond 
Granite  Co.,  3  Cal.  App.  668;  87  Pac.  27. 
Canals  and  ditches  are  a  public  use  (Cum- 
niings  V.  Peters,  56  Cal.  593) ;  and  the  use 
of  water  for  sale,  rental,  and  distribution 
to  the  public  generally,  is  a  public  use 
(San  Joaquin  etc.  Irrigation  Co.  v.  Stevin- 
son, 164  Cal.  221;  128  Pac.  924);  as  is 
also  a  ditch  or  aqueduct  for  draining  and 
reclaiming  lands  (Laguna  Drainage  Dis- 
trict V.  Charles  Martin  Co.,  5  Cal.  App. 
166;  89  Pac.  993);  and  the  widening  of 
a  public  highway  (Mendocino  County  v. 
Peters,  2  Cal.  App.  24;  82  Pac.  1122);  and 
a  steam-railroad.  Madera  Ry.  Co.  v.  Eay- 
mond Granite  Co.,  3  Cal.  App.  668;  87  Pac. 
27. 

Railroad  freight-house.  Land  may  be 
condemned  for  the  purpose  of  erecting  a 
railroad  freight-house.  Central  Pacific  Ey. 
Co.  v.  Feldman,  152  Cal.  303;  92  Pac.  849. 

Ferry  landing.  The  right  of  eminent 
domain  may  be  invoked  for  the  acquisi- 
tion of  landings  for  ferry  purposes,  under 
the  fourth  subdivision  of  this  section.  Los 
Anjreles  Terminal  Land  Co.  v.  Muir,  136 
CaL36;  68  Pac.  308. 

Canals  and  ditches.  Land  may  be  con- 
demned for  canals  and  ditches.  Cummings 
V.  Peters,  56  Cal.  593.  Where  the  loca- 
tion of  a  proposed  canal  for  the  distribu- 
tion of  water  for  a  public  use  is  shown,  the 
fact  that  there  may  be  several  separate 
farming  neighborhoods  along  the  canal  of 
the  plaintiff  does  not,  within  the  meaning 
of  the  fourth  subdivision  of  this  section, 
destroy  its  right  of  condemnation.  San 
Joaquin  etc.  Irrigation  Co.  v.  Stevinson, 
164  Cal.  221;  128  Pac.  924. 

Water  for  irrigation.  Water  may  be 
condemned  for  a  public  use,  but  not  to 
be  allowed,  unnecessarily,  to  run  to  waste. 
San  Joaquin  etc.  Irrigation  Co.  v.  Stevin- 
son. 164  Cal.  221;  128  Pac.  924. 

Streets  and  highways.  Land  may  be 
condemned  for  the  alteration  of  a  public 
road  by  widening  the  same.  Mendocino 
County  V.  Peters,  2  Cal.  App.  24;  82  Pac. 
1122.  Where  the  city  of  San  Francisco, 
by  proper  proceedings,  under  the  act  of 
April  25,  1863,  determined  to  widen  a 
street  therein,  it  was  competent  for  it  to 
acquire  by  condemnation  the  land  neces- 
sary therefor,  in  the  manner  prescribed  in 
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this  title  of  the  code.  San  Praiicisco  v. 
Kiernan,  98  Cal.  614;  33  Pac.  720;  Santa 
Ana  V.  Harlin,  99  Cal.  538;  34  Pac.  224. 
Land  may  be  condemned  for  a  public  high- 
way. Sacramento  County  v.  Glann,  14  Cal. 
App.  780;  113  Pac.  360. 

Levees.  The  easement  of  a  reclamation 
district  for  its  levee  constitutes  a  "right 
of  way"  for  a  purpose  mentioned  in  this 
section.  Reclamation  District  v.  Superior 
Court,  151  Cal.  263;  90  Pac.  545. 

Right  of  way  through  mining  claim. 
The  condemnation  of  a  right  of  way 
through  a  mining  claim,  for  the  private 
use  of  another  mine-owner  in  working  his 
mine,  is  not  within  the  meaning  of  the 
fifth  subdivision  of  this  section.  Amador 
Queen  Mining  Co.  v.  Dewitt,  73  Cal.  482; 
15  Pac.  74;  and  see  Dower  v.  Eicharda, 
73  Cal.  447;  15  Pac.  105. 

Telegraph  lines.  Under  the  Federal  stat- 
utes, a  telegraph  company  has  the  right 
to  construct  and  maintain  its  lines  of  tele- 
graph over  and  along  "post-roads,"  which 
include  railroads,  and  any  hostile  state 
legislation  is  void.  Western  Union  Tel.  Co. 
V.  Superior  Court,  15  Cal.  App.  679:  115 
Pac.  1091. 

Sewerage.  This  section  defines  the  pur- 
poses for  which  the  power  of  eminent  do- 
main may  be  exercised,  and  among  these 
is  the  sewerage  of  any  city;  whether  in- 
corporated or  unincorporated.  Bishop  v. 
Superior  Court,  87  Cal.  226;  25  Pac.  435. 
A  city,  having  a  sewer-farm,  to  which  it 
has  apparently  a  right  to  conduct  sew- 
age, has  necessarily  the  right  to  construct 
such  a  sewer  as  this  section  contemplates, 
which  cannot  be  a  nuisance,  in  the  strict 
sense  of  the  term.  Pasadena  v.  Stimson, 
91  Cal.  238;  27  Pac.  604. 

Drainage.  The  claim  that  the  drainage 
of  land  will  inure  mainly  to  the  benefit 
of  those  within  the  drainage  district  pre- 
sents no  valid  reason  against  the  condem- 
nation of  the  land  for  a  public  use,  where 
all  of  the  lands  in  the  district  are  sus- 
ceptible of  one  mode  of  drainage,  and 
such  a  system  for  the  common  benefit  is 
sought  to  be  provided;  nor  is  it  an  objec- 
tion, that  the  public  benefit  to  be  sub- 
served is  practically  limited  to  those  in 
the  district  whose  lands  are  to  be  drained, 
and  that  they  will  thereby  be  rendered 
valuable,  but  it  is  sufficient  that  all  within 
the  district  will  be,  in  common,  benefited 
by  it.  Laguna  Drainage  Dist.  v.  Charles 
Martin  Col,  144  Cal.  209;  77  Pac.  933. 

Canals  and  conduits.  The  right  to  con- 
demn property  for  canals  and  conduits, 
under  the  third  subdivision  of  this  section, 
implies  the  right  to  carry  water  therein. 
San  Joaquin  etc.  Irrigation  Co.  v.  Stevin- 
son,  164  Cal.  221;  128  Pac.  924. 

Water-supply  systems.  The  supplying 
of  the  inhabitants  of  an  incorporated  city 
with  pure  fresh  water  is,  by  this  section, 


declared  to  be  a  public  use  (Saint  Helena 
Water  Co.  v.  Forbes,  62  Cal.  182;  45  Am. 
Rep.  659);  and,  under  this  section  and 
§  1239,  post,  a  corporation,  organized  and 
existing  under  the  laws  of  this  state  for 
that  purpose,  may  exercise  the  right  of 
eminent  domain  for  the  acquisition  of  land 
needed  as  a  reservoir  in  the  prosecution 
of  its  business.  Lake  Pleasanton  Water 
Co.  V.  Contra  Costa  Water  Co.,  67  Cal. 
659;  8  Pac.  501;  Spring  Valley  Water 
Works  V.  Drinkhouse,  92  Cal.  528;  28  Pac. 
681;  Los  Angeles  v.  Pomeroy,  124  Cal.  597; 
57  Pac.  585.  The  mere  facts,  that  the  ac- 
quisition of  certain  lands  by  a  water  com- 
pany would  be  a  great  convenience  to  it, 
and  wouhl  enhance  the  value  of  the  prop- 
erty of  the  corporation,  and  secure  a  fuller 
water-supply  to  the  inhabitants  of  the 
city,  do  not  constitute  the  degree  of  neces- 
sity required  for  the  taking  of  private 
property  for  public  use.  Spring  Valley 
Water  Works  v.  San  Mateo  Water  Works, 
64  Cal.  123;  28  Pac.  447.  The  right  to 
condemn  water  in  a  county  for  a  public 
use  may  be  exercised  without  supplying 
all  of  the  inhabitants  thereof:  it  is  suffi- 
cient if  all  who  are  capable  of  enjoying 
the  water  have  an  equal  right  to  it.  San 
Joaquin  etc.  Irrigation  Co.  v.  Stevinson, 
164  Cal.  221;  128  Pac.  924. 

Canals  and  reservoirs  for  generating 
electricity.  Water  may  be  taken  by  the 
right  of  eminent  domain  in  behalf  of 
canals  and  reservoirs,  in  connection  with 
the  operation  of  machinery  for  the  pur- 
pose of  generating  electricity.  Northern 
Light  etc.  Co.  v.  Stacher,  13  Cal.  App.  404; 
109  Pac.  896. 

Electric  power.  A  right  of  way  may 
be  condemned  for  an  electric-power  line. 
Tuolumne  Water  Power  Co.  v.  Frederick, 
13  Cal.  App.  498;  110  Pac.  134.  Water 
flowing  over  land  is  real  property,  and 
may  be  condemned  for  public  use  for  elec- 
tric power  by  electric-light  and  power 
companies.  Northern  Light  etc.  Co.  v. 
Stacher,  13  Cal.  App.  404;  109  Pac.  896. 
The  supplying  of  electric  power  is  a  pub- 
lic service,  in  which  a  municipal  corpora- 
tion may  engage.  Clark  v.  Los  Angeles, 
160  Cal.  30;  116  Pac.  722. 

Sufficiency  of  complaint.  The  right  of 
action  by  a  city  to  condemn  an  easement 
or  right  of  way  for  an  alley  is  derived 
from  statute,  and  is  given  in  the  interest 
of  the  general  public;  the  complaint  in 
such  action  need  not  show  any  previous 
right  of  the  city  to  the  easement,  nor  any 
previous  user  or  servitude.  Santa  Ana  v. 
Brunner,  132  Cal.  234;  64  Pac.  287.  A 
railroad  companj^  organized  to  construct 
and  operate  a  steam-railroad  to  carry 
passengers  and  freight  for  hire,  is  a  com- 
mon carrier,  and  is  authorized  to  con- 
demn land  for  its  use;  it  need  not  aver 
in  its  complaint  that  it  was  organized  for 
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"public  transportation,"  as  mentioned  in 
the  fourth  subdivision  of  this  section,  that 
term  being  intended  to  qualify  the  words 
"canals,  ditches,"  and  having  no  applica- 
tion to  railroads.  San  Francisco  etc.  Ey. 
Co.  V.  Leviston,  134  Cal.  412;  66  Pac.  473. 

Issue  of  fact.  The  questions,  whether 
a  particular  region  is  a  farming  neighbor- 
hood, and  whether  the  supplying  of  water 
to  that  neighborhood  constitutes  a  public 
use  within  the  meaning  of  this  section, 
are  questions  of  fact  for  the  trial  court 
to  determine,  and  its  decision  thereon  is 
conclusive,  where  there  is  any  evidence  to 
support  it,  and  there  is  no  abuse  of  dis- 
cretion shown.  Lindsay  Irrigation  Co.  v. 
Mehrtens,  97  Cal.  676;  32  Pac.  802. 
Whether  workshops  for  the  repair  and 
safe-keeping  of  the  cars  and  locomotives 
of  a  railroad  company  are  necessary  ap- 
pendages to  a  railroad,  and  whether  land 
sought  to  be  condemned  as  a  site  for  such 
buildings  is  really  needed  for  that  pur- 
pose, are  questions  of  fact  on  which  issues 
may  be  joined,  to  be  decided  at  the  trial. 
Southern  Pacific  E.  E.  Co.  v.  Eaymond,  53 
Cal.  223;  Moran  v.  Eoss,  79  Cal.  159;  21 
Pac.  547.  Whether  the  use  of  the  waters 
of  a  proposed  ditch  in  working  a  mine  is 
a  private  use,  is  an  issue  of  fact,  which 
should  be  submitted  to  a  jury,  where  a 
jury  trial  is  not  waived  nor  a  reference 
ordered.    Cummings  v.  Peters,  56  Cal.  593. 

Burden  of  proof.  A  highway  or  public 
road  is  prima  facie  a  public  use,  for  which 
land  may  be  condemned;  if  claimed  other- 
wise in  any  particular  case,  or  that  the 
road  is  in  fact  for  private  use,  the  burden 
of  showing  such  fact  rests  upon  the  con- 
testant. San  Mateo  County  v.  Coburn,  130 
Cal.  631;  63  Pac.  78. 

Matters  to  be  determined  from  evidence. 
The  terms  "public  uses"  and  "farming 
neighborhood,"  as  used  in  the  fourth  sub- 
division of  this  section,  are  indefinite  ex- 
pressions, and  whether  they  can  be  ap- 
j)lied  to  any  particular  tract  of  land  must 
be  determined  from  the  evidence.  Lindsay 
Irrigation  Co.  v.  Mehrtens,  97  Cal.  676;  32 
Pac.  CT2. 

Powers  of  corporation  limited  how.  The 
powers  of  a  corporation  are  limited  by 
its  charter.  Boca  etc.  E.  R,  Co.  v.  Sierra 
Vallevs  R.  R.  Co.,  2  Cal.  App.  546;  84 
Pac.  298. 

Farming  neighborhood,  defined.  A  "farm- 
ing neighborhood,"  as  used  in  the  fourth 
subdivision  of  this  section,  is  a  region  in 
which  there  are  several  tracts  of  farming 
land  with  a  proximity  of  location,  and 
which  can  be  regarded  as  a  whole  with 
reference  to  some  common  interests,  al- 
though they  are  distinct  in  boundaries  and 
held  in  individual  proprietorship;  its  ex- 
tent need  not  be  characterized  by  fixed 
boundaries,  nor  is  its  existence  determined 
by  any  definite  number  of  proprietors;  and 


while  a  tract  of  land,  though  large  in  ex- 
tent, may,  if  held  in  different  proprietor- 
ships, constitute  a  neighborhood,  yet  it 
would  not  if  held  in  single  ownership. 
Lindsay  Irrigation  Co.  v.  Mehrtens,  97  Cal. 
676;  32  Pac.  802. 

Uses  which  will  justify  exercise  of  power  of 
eminent  domain.  See  notes  22  Am.  Dec.  686;  2 
Ann.  Cas.  50 ;  14  Ann.  Cas.  903  ;  Ann.  Cas.  1912D, 
1002. 

Right  to  condemn  lands  for  private  road.  See 
notes  91  Am.  Dec.  585;   16  L.  R.  A.  81. 

Uses  for  which  power  of  eminent  domain  can- 
not te  exercised.    See  note  102  Am.  St.  Rep.  809. 

Condemnation  of  property  for  private  use.  See 
note  1  Ann.  Cas.  188. 

Irrigation  as  public  use  or  benefit.  See  notes 
1  Ann.  Cas.  304;  1  L.  R.  A.  (N.  S.)  208;  22 
L.  R.  A.   (N.  S.)   162;  33  L.  R.  A.   (N.  S.)    162. 

Taking  or  damaging  land  to  create  water-power 
for  mills  and  manufactories.  See  notes  4  Ann. 
Cas.  992;   10  Ann.  Cas.  1060. 

Right  of  railroad  to  condemn  land  for  spur  to 
private  establishment.  See  notes  7  Ann.  Cas.  835  ; 
13  Ann.  Cas.  1012;  Ann.  Cas.  1912D,  234;  20 
L.  R.  A.  434;   22  L.  R.  A.   181;   35  L.  R.  A.  636. 

Drainage  of  land  as  public  use  within  law  of 
eminent  domain.  See  notes  20  Ann.  Cas.  272;  49 
L.  R.  A.  781. 

Eight  of  municipality  to  condemn  land  for  con- 
struction of  spur  track  to  connect  municipal  works 
with  railroad.    See  note  Ann.  Cas.  1912B.  382. 

Exercise  of  power  of  eminent  domain  by  one 
corporation  for  a  public  purpose  to  be  subserved 
by  another.    See  note  21  L.  R.  A.  (N.  S.)   448. 

Combination  of  public  and  private  uses.  See 
notes  21  L.  R.  A.  (N.  S.)  539;  22  L.  R.  A. 
(N.  S.)  77. 

Power  of  railroad  to  condemn  property  to  ob- 
tain construction  material.  See  note  40  L.  R.  A. 
(N.  S.)793. 

CODE  COMMISSIONERS'  NOTE.  1.  Gener- 
ally. This  section  was  amended  so  as  to  read 
as  published  in  the  text  by  the  act  of  April  1, 
1872. 

2.  Subd.    1.      See    Stats.    1859,    p.    26;    Stats. 

1852,  p.  147;  People  v.  Folsom,  5  Cal.  373; 
Gilmer  v.  Lime  Point,  18  Cal.  229. 

3.  Subd.  2.  Koppikus  v.  State  Capitol  Com- 
missioners, 16  Cal.  248;  Stanford  v.  Worn,  27 
Cal.  171. 

4.  Subd.  3.  Subd.  3  supplies  a  mode  for  tak- 
ing property  for  town  purposes,  required  by 
§  6  of  an  act  to  provide  for  incorporation  of 
towns,  no  mode  having  been  provided  tlicrefor. 
fStats.  1856,  p.  198.)  It  supersedes  §§  14,  15, 
17,  and  18  of  an  act  to  provide  for  the  incorpo- 
ration of  cities.  (Stats.  1850,  p.  87.)  It  su- 
persedes, also,  all  similar  provisions  in  the  more 
general  laws  concerning  roads  and  highways,  also 
in  the  numerous  special  laws  pertaining  to  the 
same  in  cities  and  counties.  See  Stats.  1850, 
p.  87;  Stats.  1856.  p.  198;  Stats.  1870,  p.  763; 
Stats.  1868,  p.  507;  Sherman  v.  Buick.  32  Cal. 
241;  Creighton  v.  Manson,  27  Cal.  613;  Kmery 
V.  San  Francisco  Gas  Co.,  28  Cal.  345;  Emery 
V.  Bradford,  29  Cal.  75. 

5.  Subd.  4.  Subd.  4  supersedes  §§9  and  10  of 
an  act  concerning  jjublic  ferries  and  toll-bridges, 
as  ameiuled  in  1864  (Stats.  1864,  p.  192);  also 
§  15  of  Corporation  Act,  concerning  plank  and 
turnpike  roads  (Stats.  1853,  p.  169).  Sees.  24 
to  39,  inclusive,  of  the  railroad  law,  are  adopted 
as  a  basis  of  the  plan  of  proceedings  provided  in 
this  title,  and  will  of  course  be  superseded.  Tho 
substantial  features  of  these  sections  are  pre- 
served, and  only  modified  where  necessary  to 
give  perspicuity,  and  to  make  them  general  or 
adaptable  to  all  cases  of  condemnation.  (Stats. 
1861,  pp.  619-622.)  There  appears  to  be  no 
mode  of  taking  property  for  wbarfing  or  docket- 
ing, being  public  uses  mixed  with  several  private 
callings,  in  the  act  to  provide  for  the  formation 
of     corporations     for     certain    purposes.       C  Stats. 

1853,  p.  87.)  This  subdivision  supplies  the  de- 
fect.    It   also   supersedes    §§1    and  2    of   an   act 
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to  provide  for  the  incorporation  of  water  com-  in  the  act  to  provide  for  tho  formation  pf  <•<"■• 
panics.  These  sections  adopt,  by  reference,  the  porations  for  certain  purposes,  but  the  right  of 
mode  of  proceedings  for  tal<ing  private  property  way  is  not  there  conferred;  but  it  is  conferred 
provided  for  in  the  railroad  law  of  1853.  That  in  an  act  to  regulate  the  rights  of  tho  owners  of 
law  has  since  been  repealed — in  existence  only  mines  (Stats.  1870,  p.  569),  as  is  also  the  mode 
for  the  purpose  of  ascertaining  damages  arising  of  proceedings.  The  rights  contained  in  that  act 
from  location  of  water-works,  ditches,  flumes,  etc.  are  sought  to  be  condensed  into  this  subdivision, 
(Stats.  1858,  p.  218.)  Canal  companies  are  re-  and  the  remedy  provided  by  this  title, 
ferred  to  the  railroad  law  of  1861,  p.  607,  for  7.  Subd.  6.  Subd.  6  supersedes  a  part  of  §  7 
their  mode  of  obtaining  right  of  way.  (Stats.  (Stats.  1861,  p.  392),  which  prescribes  the  mode 
1862,  p.  540.)  It  also  supersedes  the  special  of  laying  out  private  roads.  This  clause  has 
proceedings  for  acquiring  right  of  way  in  ro-  been  drawn  to  make  it  conformable  to  the  de- 
claiming swamp-lands.  (Stats.  1868,  p.  517,  §  38.)  cision  in  Sherman  v.  Buick,  32  Cal.  241;  91  Am. 
6.    Subd.    5.      Mining    companies    are    included  Dec.  577. 

§  1239.  Classification  of  rights  in  land  subject  to  be  taken  for  public  use. 
Easement.  Right  of  entry.  The  follo-\ving  is  a  classification  of  the  estates 
and  rights  in  lands  subject  to  be  taken  for  public  use  : 

1.  A  fee-simple,  when  taken  for  public  buildings  or  grounds,  or  for  per- 
manent buildings,  for  reservoirs  and  dams,  and  permanent  flooding  occa- 
sioned thereby,  or  for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of 
debris  or  tailings  of  a  mine,  or  for  the  protection  of  water-bearing  lands 
from  draught  therefrom  of  any  character  whatsoever  from  any  adjacent 
lands,  or  when  the  property  is  taken  by  any  mutual  water  system,  county, 
city  and  county,  or  incorporated  city  or  town  or  a  municipal  water  district, 
or  other  political  subdivision. 

2.  An  easement,  when  taken  for  any  other  use;  provided,  however,  that 
when  the  taking  is  by  a  municipal  corporation,  and  is  for  the  purpose  of 
constructing,  equipping,  using,  maintaining  or  operating  any  works,  road, 
railroad,  tramway,  power  plant,  telephone  line,  or  other  necessary  works  or 
structures,  for  the  preparation,  manufacture,  handling  or  transporting  of 
any  material  or  supplies  required  in  the  construction  or  completion  by  such 
municipal  corporation  of  any  public  work,  improvement,  or  utility,  a  fee- 
simple  may  be  taken  if  the  legislative  body  of  such  municipal  corporation 
shall,  by  resolution,  determine  the  taking  thereof  to  be  necessary ;  and  pro- 
vided, further,  that,  when  any  land  is  taken  for  the  use  of  a  by-pass,  or 
drainage-way,  or  over-flow  channel,  or  a  levee,  or  an  embankment,  or  a  cut 
required  by  the  plans  of  the  California  debris  commission  referred  to  in  that 
certain  act  of  the  legislature,  entitled  "An  Act  approving  the  report  of  the 
California  debris  commission  transmitted  to  the  speaker  of  the  House  of 
Representatives  by  the  Secretary  of  War  on  June  27,  1911,  directing  the 
approval  of  plans  of  reclamation  along  the  Sacramento  River  or  its  tribu- 
taries or  upon  the  swamp-lands  adjacent  to  said  river,  directing  the  state 
engineer  to  procure  data  and  make  surveys  and  examinations  for  the  pur- 
pose of  perfecting  the  plans  contained  in  said  report  of  the  California  debris 
commission,  and  to  make  reports  thereof,  making  an  appropriation  to  pay 
the  expenses  of  such  examinations  and  surveys,  and  creating  a  reclamation 
board  and  defining  its  power,"  approved  December  24,  1911,  or  any  modifica- 
tions or  amendments  that  may  be  adopted  to  the  same,  either  a  fee-simple  or 
easement  may  be  taken  as  the  reclamation  board  shall  by  resolution  deter- 
mine may  be  necessary.  Such  resolution  shall  be  conclusive  evidence  that  a 
taking  of  a  fee-simple  or  easement,  as  the  case  may  be,  is  necessary. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and  the  riglit  to  take 
therefrom  such  earth,  gravel,  stoues,  trees,  and  timber  as  may  be  necessary 
for  some  public  use. 

Legislation  §  1239.  1.  Enacted  April  1,1872  read:  "§  1239.  The  following  is  a  classification 
(see   code   commissioners'   note,   infra),   and  theu        of  the  interests,  estates,  and  rights  in  lands  sub- 
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ject  to  be  taken  for  public  use:  1.  A  fee-simple,  serve   the  purpose   of  a  reservoir,  the  fee- 
when  taken  for  public  buildings  on  grounds    or  simple  of  the  land  may  be  taken  for  such 
for    permanent    buildings    for    use    in    connection  .,„„     t„      a          i             n                     i  r, ,   r,    i     -rv- 
with  a  right  of  way,  or  for  an  outlet  for  the  flow  ^se.    I^os  Angeles  V.  Pomeroy,  124  Gal.  o9/ ; 
or  a  place  for  the  deposit  of  tailings  from  a  mine;  57  Pac.  585. 

2.  An    easement   when   taken    for   any    other   use;  Eight    tO    flow    Of    water    may    be     COn- 

3.  Right   of  entrv  upon  and  occupation   of   lands,  j«.™„„j        mv,         •    i_i      j?                     7      ■     t    ■  ^ 
and  the  right  to  take  therefrom  such  earth,  gravel,  demned.      The    right    of    a    private    ludivid- 
stones,  trees,  and  timber  as  may  be  necessary  for  Ual     to     enjoy     the     flow     of     water     in     its 
some  public  use."  natural   channel,   upon   or   along  his  land, 

2.  Amended  by  Stats.  1873-74,  p.  355,  (1)  „„„  u^  „  a  j  £  i_i-  a  ■  L 
in  introductory  paragraph,  striking  out  "inter-  ^^^  ^e  condemned  for  public  use.  Saint 
ests";  (2)  recasting  subd.  1  to  read:  "One.  A  Helena  Water  Co.  V.  Forbes,  62  Cal.  182; 
fee-simple,  when  taken  for  public  buildings  or  45  Am.  Rep.  659;  Lux  V.  Haggin,  69  Cal. 
grounds,    or   for   permanent    buildings,    for    reser-  255'  10  Pac    674 

voirs  and  dams,  and  permanent  flooding  occasioned  '^00,  iv  rdL.  o  t '±. 

thereby,   or   for   an   outlet   for   a   flow,    or   a   place  Appeal.      In    an    action    for    the    condem- 

for  the  deposit  of  debris  or  tailings  of  a  mine"  ;  nation  of  land  for  a  Street,  a  finding  con- 

of^ihe"secHon.^'  ''^'"^'"^  "'^^""  ^*  '^'  beginning  cerning    the    dedication,    which    was    not 

3.  Amended  by  Stats.  1911,  p.  618,  in  subd.  within  the  issues,  cannot  be  considered  on 
2,   adding  the   first   proviso,    "provided,   however,  appeal.    San  Jose  v.  Freyschlag,  56  Cal.  8; 

•     4.   Am'end^d'bTltL'ts.   1913.  p.  853,    (1)   add-  ?^^  ^^'^  Y'  ^^^J,'   ^5  Cal.  241;   3   Pac    806; 
ing  at  the  end  of  subd.   1   all  the  matter  begin-  ■L'OS  Angeles  V.  Pomeroy,  124  Cal.  597;   5/ 
ning  with  the  words  "or  for  the  protection";    (2)  Pac.  585. 
in   subd.   2.   adding  the  second  proviso,   "and  pro- 
vided, further,   ...  is  necessary."  Interest  acquired  by  condemnation  of  right  of 

■r,         •        ,       .    ,           ~                         .  way.    See  note  93  Am.  Dec.  729. 

±  ee-simple  taKen  for  reservoir,      where  interest  acquired  by  condemnor  as  easement  or 
the   land   to   be   condemned   "for   the   pur-  fee.   See  note  20  Ann.  Cas.  568. 
pose    of    constructing    head    works    for    a  Condemnation  of  land  for  railroad  right  of  way 
^     ,              .,,   ■                ^        X1-.L,           ,  aa   carrying  right  to   lateral  and   subjacent   sup- 
water  system'  is  so  saturated  with  water  port.   See  note  32  L.  R.  A.  (N.  s.)  155. 
to  within  a  few  feet  of  the  surface  as  to  Uses  to  which  railroad  right   of  way  may  be 
be  a  natural  reservoir,  and  it  is  proposed  f|^L  ^R^l^f  x^f  j^^s^"'™"  °^  *^'  ^®*'    ^'^^  °°*® 
to  construct  a  subsurface  dam,  and  to  con- 
struct   a    tunnel    and    lateral    galleries    to  .  ^OBE    COMMISSIONERS'   NOTE.     This   sec- 
J      •       ,1              ,              J            J      i    •?  i                1  tion  was   amended  so   as   to  read  as  publisned  in 
dram  the  water  and  conduct  it  to  supply-  the  text,  by  act  of  April  l,  1872. 
pipes,   thus   making  the   land   better   sub- 

§  1240.  Private  property  which  may  be  taken.  Lands  of  United  States. 
Property  for  public  use.  Franchises  for  public  utilities.  Rights  of  way. 
The  private  property  which  may  be  taken  under  this  title  includes  : 

1.  All  real  property  belonging  to  any  person ; 

2.  Lands  belonging  to  this  state,  including  tide  and  submerged  lands,  not 
within  the  corporate  limits  of  any  city,  or  city  and  county,  or  to  any  county, 
incorporated  city,  or  city  and  county,  village  or  town,  not  appropriated  to 
some  public  use ;  provided,  that  all  sixteenth  and  thirty-sixth  sections,  both 
surveyed  and  unsurveyed,  owned  by  the  state  or  the  United  States,  which 
may  now  or  may  hereafter  be  included  within  the  exterior  boundaries  of  a 
national  reservation,  or  of  a  reserve,  or  within  the  exterior  boundaries  of 
lands  withdrawn  from  public  entry,  shall  be  and  hereby  are  withheld  from 
the  operation  of  this  title  and  shall  not  be  condemned  as  against  the  state  or 
the  United  States; 

3.  Lands  belonging  to  the  United  States  or  owned  or  held  by  the  United 
States  in  trust,  or  otherwise,  for  any  purpose,  except  lands  owned  or  held  for 
lighthouses,  post-offices  or  other  government  buildings,  forts,  arsenals,  or 
other  military  purposes;  and  except  lands  mentioned  in  the  proviso  to  sub- 
division two  hereof ; 

4.  Property  appropriated  to  public  use ;  but  such  property  shall  not  be 
taken  unless  for  a  more  necessary  public  use  than  that  to  which  it  has  al- 
ready been  appropriated;  provided,  that  where  any  such  property  has  been 
so  appropriated  by  any  individual,  firm  or  private  corporation,  the  use 
thereof  for  a  public  street  or  highway  of  a  county,  city  and  county,  or  in- 
corporated city  or  town  or  the  use  thereof  by  a  county,  city  and  county, 
incorporated  city  or  town,  irrigation  or  municipal  water  district,  for  the 
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same  public  purpose  to  which  it  has  been  so  appropriated,  or  for  any  other 
public  purpose,  shall  be  deemed  more  necessary  uses  than  the  public  use  to 
which  such  property  has  already  been  appropriated;  and  provided,  further, 
that  where  property  already  appropriated  to  a  public  use  or  purpose,  by  any 
person,  firm  or  private  corporation,  is  sought  to  be  taken  by  a  county,  city 
and  county,  incorporated  city  or  toAvn,  irrigation  or  municipal  water  dis- 
trict, for  another  public  use  or  purpose,  which  is  consistent  wuth  the  continu- 
ance of  the  use  of  such  property  or  some  portion  thereof  for  such  existing 
purpose,  to  the  same  extent  as  such  property  is  then  used,  or  to  a  less  or 
modified  extent,  then  the  right  to  use  such  property  for  such  proposed  public 
purpose,  in  common  with  such  other  use  or  purpose,  either  as  then  existing, 
or  to  a  less  or  modified  extent,  may  be  taken  by  such  county,  city  and  county, 
incorporated  city  or  town,  irrigation  or  municipal  water  district,  and  the 
court  may  fix  the  terms  and  conditions  upon  which  such  property  may  be 
so  taken,  and  the  manner  and  extent  of  the  use  thereof  for  each  of  such  pub- 
lic purposes,  and  may  order  the  removal  or  relocation  of  any  structures,  or 
improvements  therein  or  thereon,  so  far  as  may  be  required  by  such  common 
use.  But  property  appropriated  to  the  use  of  any  county,  city  and  county, 
incorporated  city  or  town  or  municipal  water  district,  may  not  be  taken  by 
any  other  county,  city  and  county,  incorporated  city  or  town,  or  municipal 
water  district,  while  such  property  is  so  appropriated  and  used  for  the  pub- 
lic purposes  for  which  it  has  been  so  appropriated. 

5.  Property  appropriated  to  any  public  use  by  any  irrigation  district,  may 
be  taken  by  another  irrigation  district  for  another  public  use  and  purpose, 
which  is  consistent  with  the  use  of  such  property  for  such  existing  purposes 
to  the  same  extent  as  such  property  is  then  used;  provided,  that  the  right 
to  such  limited  use  in  common  shall  include  the  right  to  enlarge,  change  or 
improve  the  property  so  taken;  provided,  further,  that  such  enlargement, 
change  or  improvement  shall  not  interfere  with  the  original  use  or  any  neces- 
sary extension  or  enlargement  of  such  use. 

6.  Franchises  for  any  public  utility,  and  all  kinds  of  property  of  any  na- 
ture whatsoever  used,  either  during  the  existence  of  or  at  the  termination  of 
said  franchise,  to  supply  and  furnish  the  service  of  such  public  utility,  but 
such  franchise  or  property  shall  not  be  taken  except  for  a  more  necessary 
public  use. 

7.  All  rights  of  way  for  any  and  all  the  purposes  mentioned  in  section 
one  thousand  two  hundred  thirty-eight,  and  any  and  all  structures  and  im- 
provements on,  over,  across  or  along  such  rights  of  way,  and  the  lands  held 
or  used  in  connection  therewith  shall  be  subject  to  be  connected  w^ith, 
crossed,  or  intersected  by  or  embraced  within  any  other  right  of  way  or  im- 
provements, or  structures  thereon.  They  shall  also  be  subject  to  a  limited 
use,  in  common  with  the  owner  thereof,  when  necessary ;  but  such  uses,  cross- 
ings, intersections,  and  connections  .;hall  be  made  in  manner  most  compatible 
with  the  greatest  public  benefit  and  least  private  injury ;  no  railroad  main- 
track  crossing,  outside  the  limits  of  any  incorporated  town,  city  or  city  and 
county,  shall  be  at  grade,  unless  the  party  proposing  such  crossing  at  grade 
shall,  at  its  own  sole  cost  and  expense,  protect  such  crossing  by  the  construc- 
tion, operation  and  maintenance  of  an  interlocking  plant,  with  suitable  sig- 
nals and  derails;  but  either  party  to  such  crossing  may  insist  upon  a 
separation  of  grades,  in  which  case  the  cost  of  constructing  such  crossing 
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with  separate  grades  shall  be  equally  divided  between  the  railroad  companies 
concerned;  and  provided,  further,  that  where  any  such  crossing  has  been 
constructed  at  grade,  either  company  may,  at  any  time  thereafter,  require  a 
separation  of  the  grades  at  such  crossing,  each  company  paying  one  half  of 
the  expense  of  such  separation;  and  provided,  further,  that  the  foregoing 
provisions  shall  not  be  construed  as  requiring  a  separation  of  grades  where 
such  separation  is  physically  impracticable,  and  in  case  of  any  dispute  or 
controversy  as  to  the  physical  practicability  of  any  undergrade  or  overhead 
crossing,  the  same  shall  be  determined  by  the  superior  court  of  the  county 
in  which  such  crossing  is  situate  in  an  action  or  proceeding  brought  by  either 
party  for  that  purpose ; 

8.  All  classes  of  private  property  not  enumerated  may  be  taken  for  public 
use,  when  such  taking  is  authorized  by  law ; 

9.  Proceedings  to  condemn  lands  belonging  to  this  state  are  hereby  author- 
ized, and  must  be  maintained  and  conducted  in  the  same  manner  as  are  other 
condemnation  proceedings  provided  for  in  this  title  ;  except,  that  in  such  pro- 
ceedings the  summons  and  a  copy  of  the  complaint  must  be  served  on  the 
governor,  attorney-general,  and  surveyor-general  of  this  state. 

10.  Proceedings  to  condemn  any  of  said  lands  belonging  to  the  United 
States  or  owned  or  held  by  the  United  States  in  trust,  or  otherwise,  for  any 
purpose,  are  hereby  authorized ;  and  must  be  maintained  and  conducted  in 
the  same  manner  as  are  other  condemnation  proceedings  provided  for  in  this 
title ;  except,  that  in  such  proceedings,  the  summons  and  a  copy  of  the  com- 
plaint must  be  served  on  the  United  States  district  attorney  for  the  district 
in  which  the  land  sought  to  be  condemned  is  situated  and  also  upon  the 
United  States  surveyor-general  for  this  state. 

More  necessary  public  use.    Post,  §  1241,  subd.  sentence  of  subd.  7  beginning  with  "no  railroad 

3  main-track  crossing"  to  the  end  of  the  subdivision. 

'crossings.     Post,  §  1247,  subd.  1.  .    "*•   Amended  by  Stats.  1907,  p.  339,   (1)  add- 
ing   the    present    subd.    3     (text    unchanged    until 

Legislation  §  1240.  1.  Enacted  March  11,  1915);  (2)  renumbering  the  old  subds.  3,  4,  5,  6, 
1872,  and  then  read:  "§  1240.  The  private  prop-  7,  subds.  4,  5,  6,  7,  8,  respectively;  (3)  adding 
erty  which  may  be  taljen  under  this  title,  in-  subd.  9  (text  unchanged  until  1915) . 
eludes:  1.  All  real  property  belonging  to  any  5.  Amended  by  Stats.  1911,  p.  280,  (1)  adding 
person;  2.  Lands  belonging  to  this  state,  or  to  to  subd.  4  (original  code  subd.  3)  a  proviso  read- 
any  county,  incorporated  city,  or  city  and  county,  ing,  "provided,  that  property  owned  by  any  per- 
village,  or  town,  not  appropriated  to  some  public  son,  firm  or  private  corporation  may  be  taken  by 
use;  3.  Property  appropriated  to  public  use;  but  a  municipal  coiporation  for  the  purpose  of  sup- 
such  property  shall  not  be  taken  unless  for  a  plying  water  to  such  corporation  or  the  inhabi- 
more  necessary  public  use  than  that  to  which  it  tants  thereof,  and  such  use  by  any  municipal 
has  been  already  appropriated;  4.  Franchises  for  corporation  shall  be  held  to  be  a  more  necessary 
toll-roads,  toll-bridges,  and  ferries,  and  all  other  use  than  by  a  person,  firm  or  private  corpora- 
franchises;  but  such  franchises  shall  not  be  taken  tion"  ;  (2)  making  minor  changes  in  the  punctua- 
unless  for  free  highways,  railroads,  or  other  more  tion  of  subd.  6  (the  present  subd.  7),  not  raateri- 
necessary    public    use;    5.   All    rights    of    way    for  ally  affecting  the  sense. 

any  and  all  the  purposes  mentioned  in  section  6.  Amended  by  Stats.  1911,  p.  620,  (1)  in 
1238,  and  any  and  all  structures  and  improvements  subd.  4  (original  code  subd.  3),  (a)  substituting 
thereon,  and  the  lands  held  or  used  in  connec-  "already  been  appropriated"  for  "been  already  ap- 
tion  therewith,  shall  be  subject  to  be  connected  propriated,"  and  (b)  recasting  the  proviso  previ- 
with,  crossed,  or  intersected  by  any  other  right  of  ously  added  at  the  same  session  (see  par.  5, 
way  or  improvements  or  structures  thereon.  They  supra),  and  adding  another  proviso,  both  read- 
shall  also  be  subject  to  a  limited  use,  in  common  ing,  "provided,  that  where  any  such  property  has 
with  the  owner  thereof,  when  neces.sary;  but  such  been  so  appropriated  by  any  individual,  firm  or 
uses,  crossings,  intersections,  and  connections  private  corporation,  the  use  thereof  for  a  public 
ehall  be  made  in  manner  most  compatible  with  the  street  or  highway  of  a  municipal  corporation,  or 
{.rcatpst  public  benefit  and  least  private  injury;  the  use  thereof  by  a  municipal  corporation  for  the 
6.  All  classes  of  private  property  not  enumerated  same  public  purpose  to  which  it  has  been  so  ap- 
may  be  taken  for  public  use,  when  such  taking  propriated,  shall  be  deemed  more  necessary  use!» 
is  authorized  by  law."  than   the   imblic   use   to    which   such   properly   has 

2.  Amended  by  Stats.  1901,  p.  307,  (1)  in  been  already  appropriated;  and  provided,  further, 
subd.  2,  inserting  "including  tide  and  submerged  that  where  property  already  appropriated  to  a 
lands,  not  within  the  corporate  limits  of  any  city,  public  use  or  purpose,  by  any  person,  firm  or 
or  city  and  county";  (2)  adding  subd.  7,  in  the  private  corporation,  is  sought  to  be  taken  by  a 
exact  language  of  the  present  subd.  9  (renum-  municipal  cori)oration,  for  another  public  use  or 
bered  subd.  8  in  1907).  purpose,  which  is  consistent  with  the  continuance 

3.  Amended  by  StaVs.  1905,  p.  126,  adding  of  the  use  of  such  property  or  some  portion  thereof 
a  paragraph  after  subd.  5  (the  present  subd.  7).  for  such  existing  jjurpose,  to  the  same  extent  as 
in  the  exact  language  ot  that  part  of  the  second  such  property  is  then  used,  or  to  a  less  or  modi- 
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fied  extent,  then  the  right  to  use  such  property 
for  such  proposed  public  purpose,  iu  common  with 
such  other  use  or  purpose,  either  as  then  exist- 
ing, or  to  a  less  or  modified  extent,  may  be  taken 
by  such  municipal  corporation,  and  the  court  may 
fix  the  terms  and  conditions  upon  which  such 
property  mav  be  so  taken,  and  the  manner  and 
extent  of  the  use  thereof  for  each  of  such  public 
purposes,  and  may  order  the  removal  or  reloca- 
tion of  any  structures  or  improvements  therein  or 
thereon,  bo  far  as  may  be  required  by  such  com- 
mon use";  (2)  in  subd.  6  (original  code  subd.  5; 
the  present  subd.  6),  first  sentence,  (a)  substitut- 
ing "on,  over,  across  or  along  such  rights  of  way." 
for  "thereon,"  and  (b)  insertiiig  "or  embraced 
within"  in  the  phrase  "intersected  by  or  embraced 
within  any  other  rignt  of  way";  (3)  making  imma- 
terial changes  in  the  punctuation  of  the  section. 
The  act  amending  this  section,  and  §§  1241,  1248, 
and  adding  §  1247a,  post,  had  a  repealing  section, 
which  read:  "Sec.  5.  All  acts  and  parts  of  acts 
in  conflict  with  this  act  are  hereby  repealed." 

7.  Amended  by  Stats.  1913,  p.  547,  (1)  in 
Bubd.  4  (original  code  subd.  3),  substituting 
(a)  "county,  city  and  county,  or  incorporated 
city  or  town,"  for  "municipal  corporation,"  where 
these  words  were  first  used,  and  "county,  city  and 
county,  incorporated  city  or  town,  or  municipal 
water  district,"  for  "municipal  corporation,"  in 
the  three  instances  where  these  words  were  after- 
wards used,  in  the  subdivision,  and  (b)  in  the 
first  proviso,  "already  been"  for  "been  already"  ; 
(c)  adding  the  final  sentence,  beginning  "But 
property  appropriated";  (2)  recasting  subd.  5 
(original  code  subd.  4;  the  present  subd.  6)  ;  (3) 
in  subd.  6  (original  code  subd.  5;  the  present 
subd.  7),  making  the  second  paragraph  of  the 
subdivision  a  part  of  the  second  sentence. 

8.  Amended  by  Stats.  1915,  p.  711,  (1)  in 
subd.  2,  adding  the  proviso;  (2)  in  subd.  3,  add- 
ing the  second  exception;  (3)  in  subd.  4,  insert- 
ing "irrigation"  before  "municipal  water  district," 
in  the  two  provisos  of  the  first  sentence;  (4)  add- 
ing the  present  subd.  5;  (5)  renumbering  the  old 
subds.  5,  6,  7,  8,  9,  subds.  6,  7,  8,  9,  10,  re- 
spectively. 

Construction  of  constitution.  The  prop- 
erty referred  to  in  that  clause  of  the  con- 
stitution which  declares  that  private  prop- 
erty shall  not  be  taken  for  public  use 
without  just  compensation,  is  other  kinds 
of  property  than  money;  and  the  com- 
pensation referred  to  is  a  compensation 
to  be  made  in  monev.  Emery  v.  San  Fran- 
cisco Gas  Co.,  28  Cal.  346. 

Application  of  section.  The  application 
of  the  present  sixth  subdivision  of  this 
section  is  not  restricted  to  property  owned 
by  private  persons  or  corporations;  it 
therefore  applies  to  the  right  of  way  of 
a  reclamation  district  for  levee  purposes, 
and  the  levee  constructed  thereon,  al- 
though such  right  of  way  and  levee  con- 
stitute public  property  acquired  by  the 
agents  of  the  state  for  state  purposes. 
Reclamation  District  v.  Superior  Court, 
1.51  Cal.  263;  90  Pac.  54.5. 

Property  of  state.  The  right  to  take 
private  property  of  the  state  in  condemna- 
tion proceedings  is  granted  by  the  second 
subdivision  of  this  section:  a  proceeding 
therefor,  begun  one  day  before  the  taking 
effect  of  the  eighth  subdivision,  cannot 
be  abated  as  premature.  California  and 
Northern  Ry.  v.  State,  1  Cal.  App.  142; 
81  Pac.  971. 

Property  appropriated  to  public  use. 
Under   the   present   fourth   subdivision   of 


this  section,  property  which  is  appropri- 
ated to  a  public  use  is  that  which  is  pro- 
tected from  condemnation,  except  "for  a 
more  necessary  public  use":  lands  not  thus 
a{ipropriated,  and  which  are  not  likely  to 
be  needed  for  an  existing  public  use,  are 
not  within  the  inhibition.  Southern  Pacific 
R.  R.  Co.  V.  Southern  California  Rv.  Co., 
Ill  Cal.  221;  43  Pac.  602;  and  under  the 
present  fourth  subdivision  a  water  com- 
pany, engaged  in  the  public  use  of  supply- 
ing pure  and  fresh  water  to  the  inhabi- 
tants of  a  county,  and  which  has  the  title 
to  lands  subject  to  the  easement  of  a  pub- 
lic road  thereon,  may,  maintain  a  proceed- 
ing in  eminent  domain  against  the  county 
to  condemn  part  of  such  road  for  the  con- 
struction and  maintenance  of  a  dam  and 
reservoir  thereon,  where  such  use  is  a 
more  necessary  public  use  than  that  of  the 
road.  Marin  County  Water  Co.  v.  Marin 
County,  145  Cal.  586;  79  Pac.  282.  The 
appropriation  of  a  portion  of  the  right 
of  way  of  a  railroad,  not  essential  to  the 
enjoyment  of  its  franchise  and  property 
as  such,  where  essential  to  the  construc- 
tion and  existence  of  another  railroad,  ii? 
to  and  for  a  more  necessary  public  use: 
and  the  fact  that  some  interference  may 
be  occasioned  thereby,  but  which  does  not 
materially  curtail  the  rights  and  privi- 
leges of  the  former,  does  not  take  the  case 
out  of  the  wholesome  rule  adopted  in  the 
code.  Southern  Pacific  R.  R.  Co.  v.  South- 
ern California  Ry.  Co.,  Ill  Cal.  221;  43 
Pac.  602.  All  property  appropriated  to  a 
public  use,  both  public  and  private,  not 
excepted  by  some  other  provision,  is  pri- 
vate property  for  the  purpose  of  the  exer- 
cise of  eminent  domain  and  can  be  taken 
for  a  more  necessary  public  use.  Marin 
County  Water  Co.  v.  Marin  County,  145 
Cal.  586;  79  Pac.  282;  Reclamation  Dis- 
trict V.  Superior  Court,  151  Cal.  263;  90 
Pac.  545.  The  construction,  by  the  de- 
fendant, of  a  spur-track  across  the  pro- 
posed roadbed  of  the  plaintiff,  without 
necessary  use  therefor,  and  for  the  pur- 
pose of  preventing  the  plaintiff  from  hav- 
ing and  using  the  portion  of  the  right 
of  way  sought  to  be  condemned,  does 
not  give  the  defendant  any  advantage, 
nor  prevent  the  condemnation  for  a  more 
necessary  public  use.  Southern  Pacific 
R.  R.  Co.  V.  Southern  California  Ry.  Co., 
Ill  Cal.  221;  43  Pac.  602. 

Condemnation  of  water  rights.  The 
right  of  a  private  individual  to  enjoy  the 
flow  of  water  in  its  natural  channel,  upon 
or  along  his  land,  comes  within  the  cate- 
gory of  real  property,  and  may  be  con- 
demned for  a  public  use.  Saint  Helena 
Yv'ater  Co.  v.  Forbes,  62  Cal.  182;  45  Am. 
Rep.  659.  This  section,  properly  con- 
strued, includes  riparian  rights  to  water 
as  the  subject  of  condemnation.  Northern 
Light  etc.  Co.  v.  Stacher,  13  Cal.  App.  404: 
109  Pac.  896. 
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divested  by  another  company,  which  seeks 
to  appropriate  the  land  to  the  same  use. 
Contra  Costa  etc.  R.  R.  Co.  v.  Moss,  23 
Cal.  323. 

Eisht  of  one  railroad  to  condemn  property  of 
another.    See  note  24  Am.  Rep.  55]„ 

Right  to  take  lands  already  held  for  a  public 
use.    See  note  40  Am.  Rep.  743. 

When  property  of  corporations  is  subject  to 
proceedings  in  eminent  domain.  See  note  9  Am. 
St.  Rep.  137. 

What  constitutes  appropriation  of  land  for 
right  of  way  by  one  railroad  which  will  prevent 
its  condemnation  by  another  railroad.  See  note 
13  L.  R.  A.   (N.  S.)   197. 

Priority  of  right  to  land  between  conflicting 
condemnors.    See  note  9  Ann.  Cas.  689. 

Water  apart  from  land  as  subject  to  law  of 
eminent  domain.    See  note  13  Ann.  Cas.  72. 

State  or  public  lands  as  subject  to  condemna- 
tion under  power  of  eminent  domain.  See  note  15 
Ann.  Cas.  4S8. 

Power  to  condemn  riparian  rights  apart  from 
the  land  to  which  they  are  appurtenant.  See  note 
17  L.  R.  A.   (N.  S.)    1005. 

Property  subject  to  appropriation  for  a  public 
use.    See  note  22  L.  R.  A.   ( N.  S.)   6. 

Right  to  condemn  property  previously  con- 
demned or  purchased  for  public  use,  but  which  is 
not  actually  so  used.    See  note  24  L.  R.  A.  (N.  S.) 

Power  to  lay  out  street  or  highway  across  rail- 
road property  or  right  of  way.  See  note  24  L.  R. 
A.    (N.  S.)   1213. 

Power  to  take  property  already  devoted  to  a 
public  use  by  a  political  or  governmental  agency. 
See  note  37  L.  R.  A.    (N.  S.)    101. 


1.   Subd.  3. 
7.    Alameda 


Franchises  and  property.  The  property 
and  franchises  of  corporations,  as  well  as 
those  of  individuals,  although  dedicated 
to  public  uses,  may  be  taken  for  other 
public  uses.  Southern  Pacific  R.  R.  Co.  v. 
Southern  California  Ry.  Co.,  Ill  Cal.  221; 
43  Pac.  602. 

Eiglit  of  way.  The  right  of  way  of  a 
reclamation  district  for  levee  purposes, 
and  the  levee  constructed  thereon,  may 
be  subjected  to  a  limited  use  by  a  rail- 
road company  for  right  of  way  purposes 
for  its  railroad,  such  use  to  be  in  common 
with  that  of  the  district.  Reclamation 
District  v.  Superior  Court,  151  Cal.  263; 
90  Pac.  54.5. 

"Eight  of  way,"  defined.  The  easement 
of  a  reclamation  district  for  its  levee  con- 
stitutes a  "right  of  way."  Reclamation 
District  V.  Superior  Court,  151  Cal.  263; 
90  Pac.  545. 

Crossing.  Property  appropriated  by  one 
railroad  for  public  use  for  a  right  of  way 
is  private  property;  and  the  condemna- 
tion of  a  crossing  thereof  by  another  rail- 
road company  is  the  taking  of  private 
property  for  a  public  use,  and  must  be 
done,  if  at  all,  under  the  provisions  of  the 
law  regulating  eminent  domain.  Boca  etc. 
R.  R.  Co.  V.  Sierra  Valleys  R.  R.  Co.,  2 
Cal.  App.  546;  84  Pac.  298. 

Vested  right  acquired  how.  By  priority 
of  location  and  appropriation,  a  railroad 
company  acquires  a  vested  right  to  its 
line  of  road,  and  to  the  land  necessary  for 
its    construction,   of    which   it    cannot   be 

§  1241.  Facts  necessary  before  condemnation.  Property  already  appro- 
priated to  public  use.     Before  property  can  be  taken,  it  must  appear : 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized  by  law ; 

2.  That  the  taking  is  necessary  to  such  use;  provided,  when  the  legislative 
body  of  a  county,  city  and  county,  or  an  incorporated  city  or  town,  shall,  by 
resolution  or  ordinance,  adopted  by  vote  of  two  thirds  of  all  its  members, 
have  found  and  determined  that  the  public  interest  and  necessity  require  the 
acquisition,  construction  or  completion,  by  such  county,  city  and  county,  or 
incorporated  city  or  town,  of  any  proposed  public  utility,  or  any  public  im- 
provement, and  that  the  property  described  in  such  resolution  or  ordinance 
is  necessary  therefor,  such  resolution  or  ordinance  shall  be  conclusive  evi- 
dence; (a)  of  the  public  necessity  of  such  proposed  public  utility  or  public 
improvement;  (b)  that  such  property  is  necessary  therefor,  and  (c)  that  such 
proposed  public  utility  or  public  improvement  is  planned  or  located  in  the 
manner  which  will  be  most  compatible  with  the  greatest  public  good,  and  the 
least  private  injury ;  provided,  that  said  resolution  or  ordinance  shall  not  be 
such  conclusive  evidence  in  the  case  of  the  taking  by  any  county,  city  and 
county,  or  incorporated  city  or  town,  of  property  located  outside  of  th'i  ter- 
ritorial limits  thereof. 

3.  If  already  appropriated  to  some  public  use,  that  the  public  use  to  which 
it  is  to  be  applied  is  a  more  necessary  public  use,  provided,  that  where  such 
property  has  been  so  appropriated  by  any  individual,  firm  or  private  corpora- 
tion the  use  thereof  for  a  public  street  or  highway  of  a  county,  city  and 


CODE  COMMISSIONERS'  NOTE. 

See    San    Francisco    etc.    Water    Co 
Water  Co.,  36  Cal.  639. 

2.  Subd.  4.      West  River  Bridge  Co.  v.  Dix,   6 
How.  (U.  S.)  529-548;  12  L.  Ed.  544. 

3.  Subd.    6.      Contra   Costa   Coal   Mines   R.    R. 
V.  Moss,  23  Cal.  323. 
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county,  or  any  incorporated  city  or  town,  or  the  use  thereof  by  a  county,  city 
and  county,  or  any  incorporated  city  or  town,  or  a  municipal  water  district 
for  the  same  purposes  to  which  it  has  been  appropriated,  or  for  any  other 
public  purpose,  shall  be  deemed  a  more  necessary  use  than  the  public  use  to 
which  such  property  has  been  already  appropriated;  and  provided,  further, 
that  property  of  any  character,  Avhether  already  appropriated  to  public  use 
or  not,  including  all  rights  of  any  nature  in  water,  owned  by  any  person, 
firm  or  private  corporation  may  be  taken  by  a  county,  city  and  county,  or 
any  incorporated  city  or  town  or  by  a  municipal  water  district,  for  the  pur- 
pose of  supplying  water,  or  electricity  for  power,, lighting  or  heating  pur- 
poses to  such  county,  city  and  county,  or  incorporated  city  or  town,  or 
municipal  water  district,  or  the  inhabitants  thereof,  or  for  the  purpose  of 
supplying  any  other  public  utility,  or  for  any  other  public  use.  And  such 
taking  may  be  made,  either  to  furnish  a  separate  and  distinct  supply  of  such 
water,  and  such  electricity  for  power,  lighting  or  heating  purposes,  or  to  pro- 
vide for  any  such  separate  and  distinct  other  public  utility  or  other  public 
use ;  or  to  furnish  such  a  supply  or  provide  for  any  such  other  public  utility 
or  other  public  use  in  conjunction  with  any  other  supply  or  with  any  other 
public  utility  or  other  public  use  that  may  have  been  theretofore  provided 
for  or  that  may  thereafter  be  provided  for  in  so  supplying  or  providing  for 
such  county,  city  and  county,  or  incorporated  city  or  town,  or  municipal 
water  district  or  the  inhabitants  thereof;  or  in  conjunction  with  any  other 
supply  or  with  any  3ther  public  utility  or  other  public  use  that  may  have 
been  theretofore  determined  upon  or  that  may  thereafter  be  determined  upon 
in  accordance  with  law  by  the  people  of  any  such  county,  city  and  county, 
incorporated  city  or  town  or  municipal  water  district.  Nothing  herein  con- 
tained shall  be  construed  as  in  any  way  limiting  such  rights  as  may  be  given 
by  any  other  law  of  this  state  to  counties,  cities  and  counties,  incorporated 
cities  or  towns  or  municipal  water  districts.  But  private  property  api^ro- 
priated  to  the  use  of  any  county,  city  and  county,  incorporated  city  or  town, 
or  municipal  water  district,  may  not  be  taken  by  any  other  county,  city  and 
county,  incorporated  city  or  town,  or  municipal  district,  while  such  property 
is  so  appropriated  and  used  for  the  public  purposes  for  which  it  has  been  so 
appropriated. 

Legisiatio-n   §    1241.       1.   Enacted    March     11,  appropriated";   this  proviso  then  ending  the  sec- 

1S72,  and  then  read:   "§  1241.      Before  property  tion.    See  ante,  Legislation  §  1240,  par.   6. 
can  be  talven,  it  must  appear:   1.   That  the  use  to  4.   Amended   by    Stats.    1913,   p.    549,    (1)    in 

which  it   is   to  be   applied  is   a  use  authorized  by  subd.   2,    adding   to    the   end   of   the   original    code 

law;  2.   That  the  taking  is  necessary  to  such  use;  subdivision,  the  two  provisos  of  the  present  text- 

3.    If    already    appropriated    to    some    public    use,  (2)    recasting  the  proviso   added  and   amended  iii 

that  the  public  use  to   which  it  is  to  be  applied  1911,    and    adding    the    other    provisos    and    text 

is  a  more  necessary  public  use."  following  the  same. 

2.  Amended  by  Slats.   1911,  p.  282,  adding  a  -kit      i   i      ^  -r  ^j  • 

proviso  at  the  end  of  subd.  3,  reading,  "provided.  Municipal  Incorporation  Act,  validity  of 

that  property  owned  by  any  person,  firm  or  pri-       requirement   of.     The   requirement   of   the 

lollor^ZTurZ^l.lV''^'f  ^^  ?  .niinicipal  Municipal  Incorporation  Act  of  1883,  that 

coiporation    lor    the    purpose    of    supplying   water  „;+;ao    Xf    +\,       fifitu  j       ■    ii.       i  ^     ,, 

to   such  municipal   corporation   or  the   inhabitants  Cities    ot    the     hfth    and    Sixth    class    shall 

thereof,   and   such  use   by  any  municipal  corpo-  make  an  effort  to  agree  with  the   owners 

ration   shall   be   held   to   be   a   more   necessary  use  of  land  sought  to  be  condemned,  before  iu- 

than  by  a  person,  firm  or  private  corporation."  Qti  +  iit;,,^       n^,^^^,..„„4^- ^  j-  ■ 

3.  Amended  by  Stats.  1911,  p.  622,  chan-  stituting^  condemnation  proceedings,  is 
Ring  the  proviso  in  subd.  3,  previously  added  at  void:  it  is  a  special  law  making  a  forbid- 
the  same  session,   to  read:    "provided,   that  where  den    discrimination   against    two    classes    of 

rnd^Vi^uX^L'^^r  'p^r^i va?:   ^^r^p^S,'  th^e    us^         '^''-'^l^^  rj^ro'T'-    ^n?"'^""  "^  ^''"^ 
thereof   for  a   public   street   or  highway   of   a   mu-  ^°°'  ^^  ^^'-  ^^S;  2 1  Pac.  604. 

nicipai    corporation,    or    the    use    thereof    by    a  Construction  of  code  title.     This  title  of 
municipal    corporation   for   the    same   public   jjur-  the  code    entitlerl   "Eminent  Dnmnin  "  nrn 
pose  to  which  it  has  been  so  appropriated,   shall  '■,        i  '  ^""'^'/''     £.minent  IJomain,     pro- 
be  deemed   more    necessary   uses    than    the   public  titles    tor    What    purposes    real    estate    may 
use    to    which    such    property    has    been    already  be   condemned,  and   the  terms  upon   which 
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the  right  may  be  enforced  and  the  manner 
in  which  it  shall  be  exercised.  Moran  v. 
Ross,  79  Cal.  159;  21  Pac.  547. 

Province  of  legislature  and  courts  in  de- 
termining whether  use  is  public  or  private. 
Where  the  political  department  of  the  gov- 
ernment has  recognized  the  public  char- 
acter and  necessity  for  public  use  of  any 
particular  proposed  railroad,  the  courts 
will  not,  in  a  proceeding  to  condemn 
lands,  investigate  and  determine  this  pre- 
liminary question.  Contra  Costa  Coal 
Mines  R.  R.  Co.  v.  Moss,  23  Cal.  324. 
Where  the  legislature  has  determined  that 
a  given  purpose  is  a  public  purpose,  the 
courts  will  consider  it  as  such,  unless  it 
can  be  seen  at  first  blush  that  it  is  not 
possible.  Stockton  etc.  R.  R.  Co.  v.  Com- 
mon Council,  41  Cal.  147.  Where  the  pub- 
lic use  is  declared  by  general  statute, 
enumerating  the  many  objects  that  are 
thus  designated,  the  courts  are  not  pre- 
cluded from  determining  from  all  the 
circumstances  whether  or  not,  in  the  par- 
ticular ease,  the  purpose  is  a  public  use. 
Madera  Ry.  Co.  v.  Raymond  Granite  Co.,  3 
Cal.  App.  668;  87  Pac.  27.  The  ques- 
tion whether  the  uses  for  which  property 
is  sought  to  be  taken,  under  the  exercise 
of  eminent  domain,  are  in  fact  public,  is 
a  judicial  question,  to  be  determined  by 
the  court:  if  it  can  be  shown  that  the  end 
sought  is  solely  for  private  purposes,  con- 
demnation must  be  denied.  San  Mateo 
County  V.  Coburn,  130  Cal.  631;  63  Pac. 
78,  621;  Madera  Ry.  Co.  v.  Raymond  Gran- 
ite Co.,  3  Cal.  App.  668;  87  Pac.  27. 

Evidence  as  to  character  of  use.  The 
owner  of  the  land  sought  to  be  condemned 
may  show  that  the  use  and  its  purpose 
are  private,  and  not  public:  the  existence 
of  the  corporation  plaintiff  proves  no  more 
than  would  the  existence  of  a  natural  per- 
son seeking  to  condemn  under  authority  of 
the  statute.  Madera  Ry.  Co.  v.  Raymond 
Granite  Co.,  3  Cal.  App.  6G8;  87  Pac.  27. 

Presumption  and  burden  of  proof.  The 
right  of  eminent  domain  exists  in  behalf 
of  a  steam-railroad  company  to  condemn 
a  right  of  way  therefor,  which  must  be 
presumed  to  be  a  public  use:  the  burden 
of  proving  the  contrary  is  upon  the  de- 
fendant. Madera  Ry.  Co.  v.  Raymond 
Granite  Co.,  3  Cal.  App.  668;  87  Pac.  27. 

Scope  of  inquiry  in  determining  char- 
acter of  use.  The  good  faith  of  the 
corporators  of  the  plaintiff  corporation 
cannot  be  inquired  into  in  proceedings  in 
eminent  domain,  for  the  purpose  of  de- 
termining the  public  or  private  character 
of  the  uso.  Madera  Rv.  Co.  v.  Ravmond 
Granite  Co..  3  Cal.  App"  GG8;  87  Pac"  27. 

Nature  of  question  of  necessity  of  tak- 
ing land.  The  necessity  of  taking  land 
for  a  public  use  is  a  question  of  fact,  to 
be  determined  by  the  court  or  the  jury,  in 
view  of  all  the  evidence  in  the  case:   the 


burden  of  proof  is  upon  the  plaintiff. 
Spring  Valley  Water  Works  v.  Drinkhouse, 
92  Cal.  528;  28  Pac.  681.  The  determina- 
tion of  the  questions  whether  the  right  of 
eminent  domain  shall  be  exercised,  and 
what  lands  are  necessary  to  be  taken  in 
the  exercise  of  that  right,  are  political  and 
legislative,  and  not  judicial:  if  the  use  is 
a  public  use,  the  power  of  the  court  is 
confined  to  seeing  to  it  that  the  burdens 
cast  upon  the  citizen  are  in  conformity 
with  the  methods  prescribed  by  the  legis- 
lature, and  that  those  methods  are  not  in 
conflict  with  the  fundamental  rights  of 
the  people.  Wulzen  v.  Board  of  Super- 
visors, 101  Cal.  15;  40  Am.  St.  Rep.  17;  35 
Pac.  353. 

Necessity  for  taking  land  must  be 
shown.  Under  the  first  and  second  sub- 
divisions of  this  section,  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that 
the  taking  is  necessary  to  the  public  use. 
Madera  Ry.  Co.  v.  Raymond  Granite  Co.,  3 
Cal.  App.  668;  87  Pac.  27.  That  the  ac- 
quisition of  certain  lands  by  a  water  com- 
pany would  be  a  great  convenience  to  it, 
and  enhance  the  value  of  the  corporation, 
and  secure  a  fuller  water-supply,  does  not 
satisfy  the  requirements  of  the  code. 
Spring  Valley  Water  Works  v.  San  Mateo 
Water  Works,  64  Cal.  123;  28  Pac.  447. 
Before  land  can  be  taken  for  a  public  use, 
it  must  appear  that  the  taking  is  neces- 
sary for  such  use.  Spring  Valley  Water 
Works  v.  Drinkhouse,  92  Cal.  528;  28  Pac. 
681.  In  proceedings  by  a  city  to  condemn 
a  right  of  way  for  an  alley,  it  need  only 
be  shown  that  the  taking  is  necessary  for 
the  purpose  of  an  alley.  Santa  Ana  v. 
Brunner,  132  Cal.  234;  64  Pac.  287.  The 
legislature  having  declared  by  statute  that 
sewerage  is  a  public  use,  the  inquiry  on 
that  head  is  closed;  and  when  a  city  or 
town  decides  that  a  sewer  is  desirable,  and 
institutes  condemnation  proceedings  for  a 
right  of  way  therefor,  it  is  bound  to  prove 
only  that  the  taking  of  the  property 
sought  to  be  condemned  is  necessary  for 
the  construction  of  the  sewer,  and  a  non- 
suit cannot  be  granted  for  want  of  proof 
that  the  sewer  is  a  necessity.  Pasadena  v. 
Stimson,  91  Cal.  238;  27  Pac.  604.  The 
evidence  must  be  sufficient  to  show  that 
land  sought  to  be  taken  for  a  public  use 
is  reasonably  required  for  the  purpose  of 
effecting  the  object  or  carrying  on  the 
business  for  which  the  plaintiff  corpora- 
tion was  organized.  Spring  Vallev  ^Vater 
Works  V.  Drinkhouse,  92  Cal.  528;"' 28  Pac. 
681.  A  corporation  in  charge  of  a  public 
use  cannot  condemn  whatever  it  may  find 
convenient  and  profitable  to  acquire, 
merely  on  the  ground  that  it  will  save  ex- 
pense. Spring  Valley  Water  Works  v.  San 
Mateo  Water  Works,  64  Cal.  123;  28  Pac. 
447. 
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Duty  of  court  to  determine  what  land 
necessary.  Where  the  court  has  jurisdic- 
tion, its  duty  is  to  determine  what  part 
of  the  land  sought  to  be  condemned,  if 
any,  is  necessary  for  the  purpose  of  the 
plaintiff.  Beaulieu  Vineyard  v.  Superior 
Court,  6  Cal.  App.  242;  91  Pac.  101.5. 

What  must  be  considered  in  determining 
necessity  of  taking  land.  In  determin- 
ing whether  land  is  reasonably  required 
for  a  reservoir  site,  by  a  water  company 
organized  to  supply  a  city  with  water, 
not  only  the  present  demands  of  the  public 
upon  the  water  company  are  to  be  consid- 
ered, but  those  also  which  may  be  fairly 
anticipated  on  account  of  the  future 
growth  of  the  city.  Spring  Valley  Water 
Works  V.  Drinkhouse,  92  Cal.  528;  28  Pac. 
681;  Los  Angeles  v.  Pomeroy,  12-4  Cal.  597; 
57  Pac.  585. 

Admissibiiity  of  evidence.  Evidence 
for  the  defendants,  in  a  suit  to  condemn 
a  right  of  way  for  a  sewer,  to  the  clfeet 
that  a  much  shorter  route  than  that  pro- 
posed had  been  surveyed,  upon  a  better 
grade,  through  lands  not  thickly  settled, 
though  not  conclusive,  is  relevant  to  a 
material  issue,  and  should  be  admitted 
subject  to  the  plaintiff's  right  of  rebuttal. 
Pasadena  v.  Stimson,  91  Cal.  238;  27  Pac. 
604. 

Court  camiot  disregard  finding  of  jury. 
Where,  in  proceedings  to  condemn  prop- 
erty for  a  public  use,  the  question  whether 
the  taking  of  the  same  is  necessary  for 
such  use  is  submitted  to  a  jury,  and  the 
jury  finds  on  the  issue,  the  court  has  no 
power  to  disregard  such  finding  and  make 
a  finding  of  its  own.  Wilmington  Canal 
etc.  Co.  V.  Dominguez,  50  Cal.  505. 

Necessity  of  second  route  for  railroad. 
A  particular  route,  sought  to  be  con- 
demned by  a  railroad  company  for  the  use 
of  its  road,  is  not  rendered  unnecessary  by 
reason  of  the  existence  of  another  route, 
equally  good  and  convenient  for  both  the 
property-owner  and  the  company.  Califor- 
nia Central  Ey.  Co.  v.  Hooper,  76  Cal.  404; 
18  Pac.  599;  and  see  Rialto  Irrigation  Dist. 
V.  Brandon,  103  Cal.  384;  37  Pac.  484. 

Necessity  of  showing  new  use  superior 
to  prior  use.  Where  it  is  clearly  shown 
that  a  sewer,  when  constructed,  will  not 
interfere  with  the  use  of  the  highway 
along  which  it  is  to  be  built,  and  that  dur- 
ing its  construction  such  use  will  not  be 
seriously  interrupted,  it  is  not  necessary 
to  show  that  the  new  use  is  superior  to  the 
prior  appropriation:  the  third  subdivision 
of  this  section  has  no  application  to  a 
case  where  the  same  land  can  be  subjected 
to  a  second  servitude  without  disturbing 
the  first.  Pasadena  v.  Stimson,  91  Cal. 
238;  27  Pac.  604. 

What  not  required  of  plaintiff.  It  is 
not  necessary  that  the  plaintiff,  seeking 
to  condemn  a  right  of  way  for  an  electric- 


power  line,  should  have  made  a  contract 
to  furnish  electric  power  before  the  in- 
stalling of  its  plant  and  the  procuring  of 
a  right  of  way  for  its  line,  or  that  it 
should  have  procured  a  franchise  from 
some  city  or  village.  Tuolumne  Water 
Power  Co.  v.  Frederick,  13  Cal.  App.  498; 
110  Pac.  134. 

Non."3uit.  The  failure  of  a  city,  which 
seeks  to  condemn  a  right  of  way  for  a 
sewer,  to  prove  that  the  location  of  such 
sewer  is  most  compatible  with  the  greatest 
possible  good  and  the  least  private  injury, 
is  not  a  ground  for  a  nonsuit;  a  sewer, 
properly  constructed,  is  not  a  nuisance  per 
se,  and  nothing  done  or  maintained  under 
the  express  authority  of  a  statute  can  be 
deemed  a  nuisance.  Pasadena  v.  Stimson, 
91  Cal.  238;  27  Pac.  604. 

Judicial  notice.  The  court  takes  ju- 
dicial notice  of  the  fact  of  the  incorpora- 
tion of  a  city  or  town.  Pasadena  v.  Stim- 
son, 91  Cal.  238;  27  Pac.  604. 

Questions  to  be  determined  by  board  of 
supervisors.  Before  any  steps  can  be 
taken  in  the  courts  for  the  condemnation 
of  private  property  for  road  purposes,  the 
board  of  supervisors  must  determine  the 
necessity  of  the  use,  its  public  character, 
the  route  and  termini  of  the  road,  the  land 
necessary  therefor,  and  the  apparent  own- 
ership thereof.  Tehama  County  v.  Brj^an, 
68  Cal.  57;  8  Pac.  673.  Whether  a  public 
highway  is  demanded  in  any  particular 
region,  as  well  as  its  location  and  extent, 
are  questions  referred  by  the  legislature 
to  the  board  of  supervisors,  and  where 
the  board,  by  taking  proper  steps  under 
the  law,  has  jurisdiction  to  determine 
these  questions,  its  determination  is  not 
subject  to  collateral  attack,  nor  to  review 
by  the  courts.  San  Mateo  County  v.  Co- 
burn,  130  Cal.  631;  63  Pac.  78,  621;  Madera 
Ry.  Co.  v.  Raymond  Granite  Co.,  3  Cal. 
App.  668;  87  Pac.  27. 

What  is  taking  for  public  nse.  See  notes  20 
Am.   lU-p.   457;    16   Am.   St.    Rep.  610. 

Whether  public  use  and  necessity  for  taking 
is  a  legislative  or  judicial  question.  See  note  42 
Am.  St.  Rep.  406. 

V/ben  question  of  public  use  may  be  considered 
by  ths  courts.    See  note  88  Am.  St.  Rep.   9-J6. 

Mc.ining  of  "damaged"  as  used  in  constitutional 
provision  against  taking  property  without  com- 
pensation.   See  note   109  Am.  St.  Rep.  90.5. 

Consequential  damages  to  property  from  proper 
exercise  of  governmental  power  as  taking  gener- 
ally.   See  note  4  Ann.  Cas.  1185. 

Necessity  for  taking  particular  land  by  emi- 
nent domain  as  a  judicial  question.  See  note  11 
L.  R.  A.   (N.  S.)   940. 

Necessity  for  taking.  See  note  22  L.  R  A 
(N.    S.)    55. 

CODE  COMMISSIONERS'  NOTE.  There  is 
no  doubt  that  the  Ii-Kislature  has  the  power  to 
declare  that  the  takintr  of  the  property  is  neces- 
sary or  expedient.  There  is  a  ques'tion,  how- 
ever, as  to  whether  the  action  of  the  legislature 
in  declaring  a  certain  use  to  be  a  public  use  can 
be  reviewed  by  the  courts.  On  this  question  the 
authorities  are  conflicting.  In  support  of  the 
proposition,  that  the  legislative  power  to  declare 
a  public  use  is  subject  to  no  review  by  the  courts. 


§1241 


EMINENT   DOMAIN. 


1424 


but  that  such  declaration  of  the  legislature  is 
final  and  conclusive,  we  here  cite  the  following 
authorities:  People  v.  Burr,  13  Cal.  350;  Napa 
Vallev  R.  R.  Co.  v.  Board  of  Supervisors,  30  Cal. 
438;  'Sherman  v.  Buick,  32  Cal.  253;  91  Am. 
Dec.  577;  People  v.  Board  of  Supervisors,  36 
Cal.  601;  Ex  parte  Smith,  38  Cal.  707;  Com- 
monwealth v.  Breed,  4  Pick.  (Mass.)  460;  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  (Mass.) 
453  ;  Boston  Water  Power  Co.  v.  Boston  etc.  R.  R. 
Corp.,  23  Pick.  (Mass.)  394;  Frost  v.  Butler,  7 
Me.  229;  22  Am.  Dec.  199;  Beekman  v.  Saratoga 
etc.  R.  R.  Co.,  3  Paige,  73;  22  Am.  Dec.  679; 
Taylor  v.  Porter,  4  Hill,  151;  40  Am.  Dec.  274; 
Van  Home  v.  Dorrance,  2  Dall.  (U.  S.)  312;  1 
L.  Ed.  395;  De  Yaraigne  v.  Pox,  2  Blatehf.  95; 
Fed.  Cas.  No.  3836.  Upon  this  topic,  says  Mr. 
Sedgwick,  in  his  work  upon  Statutory  and  Con- 
stitutional Law,  p.  1513  :  "As  the  power  to  take  is 
universal,  so  it  is  absolute;  that  is  to  say,  the  leg- 
islature are  the  sole  judges  of  the  existence  of  the 
exigency  which  demands  the  sacrifice  of  the  rights 
of  individuals."  And  again,  upon  p.  514:  "We 
have  also  stated  that  the  power  to  take  private 
property  applies  to  all  property,  and  that  the 
legislature  is  the  sole  judge  as  to  the  fact  whether 
the  public  welfare  demands  the  sacrifice  of  the 
private  right."  "I  admit,"  says  Chancellor  Wal- 
worth in  Varick  v.  Smith,  5  Paige,  160,  28  Am. 
Dec.  417,  "that  the  legislature  are  the  sole 
judges  as  to  the  expediency  of  exercising  the 
right  of  eminent  domain,  for  the  purpose  of  mak- 
ing public  improvements  for  the  benefit  of  the 
inhabitants  of  the  state  generally,  or  of  any  par- 
ticular section  thereof."  "It  is  the  undoubted 
and  exclusive  province  of  the  legislature,"  says 
the  supreme  court  of  Maine,  in  Spring  v.  Russell, 
7  Greenl.  (Me.)  292,  "to  decide  when  the  public 
exigencies  require  that  private  property  be  taken 
for  public  uses."  In  De  Varaigne  v.  Fox,  2 
Blatehf.  95,  Fed.  Cas.  No.  3836,  the  circuit 
court  of  the  United  States  held  "that  in  the 
exercise  of  the  power  of  eminent  domain,  the 
legislature  are  the  exclusive  judges  of  the  degree 
and  quality  of  interest  which  are  proper  to  be 
taken  from  an  individual  and  dedicate  to  the 
public  use,  as  well  as  of  the  necessity  of  taking 
it."  In  Raleigh  etc.  R.  R.  Co.  v.  Davis,  2  Dev. 
&  B.  (N.  C.)  467,  the  supreme  court  of  North 
Carolina  held  "that  it  is  for  the  legislature  to 
judge  .  .  .  whether  in  fact  the  public  good  re- 
quires the  property,  and  to  what  extent."  See 
also  authorities  cited  in  Gilmer  v.  Lime  Point, 
;L8  Cal.  229.  On  the  other  hand,  the  following 
authorities  sustain  the  power  of  the  court  to 
review  an  act  of  the  legislature  declaring  a  pub- 
lic use.  In  the  case  of  a  dam  across  the  Merri- 
mac  River,  etc.,  cited  on  p.  535,  Cooley's  Con- 
stitutional Limitations,  Shaw,  C.  J.,  speaking  of 
the  import  of  the  words  "public  use,"  says:  "In 
determining  it,  we  must  look  to  the  declared  pur- 
poses of  the  act,  and  if  a  public  use  is  declared, 
it  will  be  so  held,  unless  it  manifestly  appears 
by  the  provisions  of  the  act  they  can  have  no 
tendency  to  advance  and  promote  such  public 
use."  These  cases  and  authorities  strongly  sup- 
port the  right  and  power  of  the  courts  to  inquire 
into  the  fact  whether  the  use  for  which  private 
property  is  sought  to  be  taken  is  a  "public  use" 
or  not,  and  if  not,  to  declare  the  legislation 
nugatory  or  invalid,  as  being  unauthorized  by  the 
constitution.  In  the  case  of  West  River  Bridge 
Co.  V.  Dix,  6  How.  (U.  S.)  520,  521,  12  L.  Ed. 
540.  Messrs.  Webster  and  Collamer,  in  their 
brief,  hold  this  language:  "This  power — the  emi- 
nent domain — which  only  within  a  few  years  was 
first  recognized  and  naturalized  in  this  country, 
is  unknown  to  our  constitution  or  that  of  the 
states.  It  has  been  adopted  from  writers  from 
other  and  arbitrary  governments,  and  goes  on 
the  ground  that  all  the  powers  heretofore  re- 
garded as  incidents  of  sovereignty  must  be  exist- 
ing in  some  department  of  state  authority,  which 
is  far  from  true.  Lut  being  now  recognized  in 
court,  our  only  security  is  to  be  found  in  this 
tribunal,  to  keep  it  within  some  safe  and  well- 
defined  limits,  or  our  state  governments  will  be 
but  unlimited  despotisms  over  the  private  citi- 
zen. They  will  soon  rrsolve  thf>mselv(s  into  the 
existing  will  of  the  existing  majority,  as  to  what 


shall  be  taken  and  what  shall  be  left  to  any 
obnoxious,  natural,  or  artificial  person.  It  it. 
easy  to  see,  that,  by  a  very  slight  improvement 
on  the  proceedings  in  this  case,  and  in  pursu- 
ance of  the  avowed  principle,  that  as  to  the  exer- 
cise of  this  power  of  eminent  domain,  if  the 
legislature  or  their  agents  are  to  be  the  sole 
judges  of  what  is  to  be  taken,  and  to  what  public 
use  it  is  to  be  appropriated,  the  most  leveling 
ultraisms  of  anti-rentism,  or  agrarianism,  or  aboli- 
tionism, may  be  successfully  advanced."  This 
language  was  employed  in  a  case  where  the  ques- 
tion was  one  of  power  to  impair  the  obligation  of 
a  legislative  contract  by  a  subsequent  act  author- 
izing a  previously  chartered  bridge  to  be  taken 
for  a  more  extended  "public  use."  The  question 
of  whether  the  use  was  a  "public  use"  was  not 
particularly  involved;  nor  could  it  have  been  in 
the  United  States  supreme  court ;  but  in  defer- 
ence to  the  very  able  brief  of  Mr.  Webster,  Jus- 
tice Levi  Woodbiiry,  in  his  opinion  concurring, 
uses  the  following  language  (V.'est  River  Bridge 
Co.  v.  Dix,  6  How.  (U.  S.)  548;  12  L.  Ed.  552): 
"And  though  I  agree  that,  for  most  cases  and 
purposes,  the  pulslic  authorities  in  a  state  are 
the  suitable  judges  as  to  this  point,  and  that  the 
judiciary  only  decide  if  their  laws  are  constitu- 
tional (2  Kent,  p.  340;  1  Rice,  p.  383);  that 
the  legislature  generally  acts  for  the  puljlic  in 
this;  that  road  agents  are  their  agents  under  this 
limitation;  yet  I  am  not  prepared  to  agree  that 
if,  on  the  face  of  the  whole  proceedings — the 
law,  the  report  of  commissioners,  and  the  doings 
of  the  court — it  is  manifest  that  the  object  was 
not  legitimate,  or  that  illegal  intentions  wtre 
covered  up  in  forms,  or  the  whole  proceedings  a 
mere  'pretext,'  our  duty  would  require  us  to 
uphold  them." 

Under  our  constitutional  provision,  there  are 
three  requisites  recognized,  one  whch  may  be  de- 
nominated a  designation  of  power,  and  two  of 
limitation  used  negatively  with  regard  to  private 
property:  1.  Power  to  take  it;  2.  The  purpose 
for  which  it  may  be  taken;  and  3.  Remunera- 
tion. In  the  original  or  first  adoption  of  this 
constitutional  provision,  it  was  intended  to  be 
a  limitation  upon  governmental  power  over  pri- 
vate property,  rather  than  a  recognition  and 
adoption  of  the  English  "eminent  domain,"  which 
existed  in  the  ownership  of  the  entire  domain 
by  the  king,  with  a  reserved  power  to  resume 
it  from  his  feoffment.  Our  constitutional  pro- 
vision is  upon  an  entirely  different  theory,  for  it 
simply  negatively  defines  the  state's  right  to  take 
private  property,  even  a  fee  vested  in  the  citizen 
or  any  lesser  estate  or  property,  with  two  limi- 
tations or  conditions — it  must  be  for  a  public 
use,  and  on  compensation  being  made.  It  can- 
not therefore  be  said  to  be  an  adoption  of  the 
"eminent  domain,"  in  the  English  acceptation  of 
the  term,  which  is  used  to  "take  private  prop- 
erty for  public  use"  without  any  condition  or 
limitation  whatever.  Sedgwick,  in  his  Consti- 
tutional and  Statutory  Law,  pp.  179  et  seq.,  and 
particularly  in  chap.  X,  p.  4  75,  discusses  the 
power  of  courts  over  legislation,  embracing  the 
constitutionality  of  all  laws  fully  and  fairly.  On 
page  478,  he  says:  "The  subject  was  early  con- 
sidered in  a  case  in  Pennsylvania,  and  Mr.  Jus- 
tice Patterson  asserted  the  power  of  the  judiciary 
in  very  distinct  and  emphatic  terms.  He  said: 
'It  is  an  important  principle,  which,  in  the  dis- 
cussion of  questions  of  the  present  kind,  ouglit 
never  to  be  lost  sight  of — that  the  judiciary  of 
this  country  is  not  a  subordinate  but  co-ordinate 
branch  of  the  government;  and,  whatever  may  be 
the  case  in  other  countries,  yet  in  this  there  can 
be  no  doubt  that  every  act  of  the  legislature 
repugnant  to  the  constitution  is  absolutely  void.'  " 
Mr.  Sedgwick  treats  of  the  subject  of  constitu- 
tional checks  and  limitations  on  legislative  power 
in  this  country  with  great  clearness,  and  ranks 
two  of  them  as  of  paramount  importance;  "one 
guaranteeing  the  inviolability  of  private  prop- 
erty," and  the  other  "protecting  the  obligation  of 
contracts."  On  p.  514  of  his  work  above  quoted, 
he  says  of  the  taking  of  private  property:  "It 
sooms  to  be  the  sounder  construction,  that  the 
declaration  that  private  property  shall  not  be 
taken    for   public    use    without    compensation    im- 
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pliedly  prohibits  private  property  from  being 
taken  for  private  use  at  all.  So  in  New  York, 
the  supreme  court  has  said  (in  re  Albany  Street, 
11  Wend.  151;  25  Am.  Dec.  618):  'The  "constitu- 
tion, by  authorizing  the  appropriation  of  private 
property  to  public  use,  impliedly  declares  that, 
for  any  other  use,  private  property  shall  not 
be  taken  from  one  and  applied  to  the  private 
use  of  another."  "  The  same  is  declared  by  Mr. 
Senator  Tracy,  of  the  court  of  errors.  The  case 
of  Talbot  V.  Hudson,  16  Gray  (Mass.),  421, 
rendered  in  1860,  is  pertinent.  In  rendering 
the  decision,  Bigelow,  C.  J.,  says:  "In  consider- 
ing this  objection,  we  are  met,  at  the  outset, 
with  the  suggestion  that  it  is  the  exclusive  prov- 
ince of  the  legislature  to  determine  whether  the 
purpose  or  object  for  which  property  is  taken  is 
a  public  use,  and  that  it  is  not  within  the 
province  of  the  judicial  department  of  the  gov- 
ernment to  revive  or  control  the  will  or  judgment 
of  the  legislature  upon  the  subject,  when  ex- 
pressed iri  the  form  of  a  legal  enactment.  But 
this  position  seems  to  us  to  be  obviously  unten- 
able. The  provision  in  the  constitution,  that  no 
part  of  the  property  of  an  individual  can  be 
taken  from  him  or  applied  to  public  uses  without 
his  consent,  or  that  of  the  legislature,  and  that 
when  it  is  appropriated  to  public  uses  he  shall 
receive  a  reasonable  compensation  therefor,  neces- 


sarily implies  that  it  can  be  taken  only  for  such 
a  use,  and  is  equivalent  to  a  declaration  that  it 
cannot  be  taken  and  appropriated  to  a  purpose 
in  its  nature  private,  or  for  the  benefit  of  a  few 
individuals.  In  this  view,  it  is  a  direct  and  posi- 
tive limitation  upon  the  exercise  of  legislative 
power,  and  any  act  whch  goes  beyond  this  limi- 
tation must  be  unconstitutional  and  void.  No 
one  can  doubt  that  if  the  legislature  should,  by 
statute,  take  the  property  of  A  and  transfer  it 
to  B,  it  would  transcend  its  constitutional  power. 
In  all  cases,  therefore,  where  this  power  is  exer- 
cised, it  necessarily  involves  an  innuiry  into  the 
rightful  authority  of  the  legislature  under  the 
organic  law.  But  the  legislature  have  no  power 
to  determine  finally  upon  the  extent  of  their 
authority  over  private  rights.  That  is  a  power 
in  its  nature  essentially  judicial,  which  they  are, 
by  article  XXX  of  the  Declaration  of  Rights, 
expressly  forbidden  to  exercise.  The  question 
whether  a  statute,  in  a  particular  instance,  ex- 
ceeds the  just  limits  prescribed  by  the  constitu- 
tion, must  be  determined  by  the  judiciary.  In 
no  other  way  can  the  rights  of  the  citizen  be  pro- 
tected, when  they  are  invaded  by  legislative  acts 
which  go  beyond  the  limitations  imposed  by  the 
constitution."  Section  1241  does  not  conflict 
with  either  view  of  the  case,  leaving  the  ques- 
tion open. 


§  1242.  Parties  may  make  location.  May  enter  to  make  surveys.  In  all 
cases  where  land  is  required  for  public  use,  the  state,  or  its  agents  in  charge 
of  such  use,  may  survey  and  locate  the  same ;  but  it  must  be  located  in  the 
manner  which  will  be  most  compatible  wdth  the  greatest  public  good  and  the 
least  private  injury,  and  subject  to  the  provisions  of  section  twelve  hundred 
and  forty-seven.  The  state,  or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examinations,  surveys,  and  maps  thereof,  and 
such  entry  shall  constitute  no  cause  of  action  in  favor  of  the  owners  of  the 
land,  except  for  injuries  resulting  from  negligence,  wantonness,  or  malice 
state   or  its  agents.    Civ.  Code,  §  1001.  map  accompanying  it,   does  not   definitely 

Legislations  1242.     Enacted  March  11,  1S73.        describe  or  identify  the  l^ne  of  ^he  roS 


Authority  of  plaintiff  to  act  as  agent  of 
state.  It  is  only  in  a  modified  sense  that 
the  state  is  the  principal,  and  the  plain- 
tiff, in  a  proceeding  to  condemn  lands, 
the  agent  of  the  state;  and  the  plaintiff  is 
not  prevented  by  the  law  of  agency  from 
questioning  the  conditions  upon  which  the 
state  authorizes  him  to  act.  Pasadena  v. 
Stimson,  91  Cal.  238;  27  Pac.  604. 

Burden  of  proving  injurious  acts  of 
state,  or  its  agents.  The  acts  of  the  state, 
or  its  agents  in  charge  of  a  public  use,  in 
surveying  and  locating  land,  under  express 
statutory  authority,  in  the  exercise  of  the 
right  of  eminent  domain,  are  presumed 
correct  and  lawful,  in  the  absence  of  evi- 
dence to  the  contrary;  and  where  it  is 
attempted  to  show  that  the  location  made 
is  unnecessarily  injurious  to  the  owners  of 
the  property  affected  thereby,  the  burden 
of  proof  is  upon  them,  and  the  proof 
should  be  clear  and  convincing.  Pasadena 
V.  Stimson,  91  Cal.  23S;  27  Pac.  604. 

Complaint  must  contain  description  of 
land.  In  an  action  to  condemn  a  right 
of  way  for  a  railroad,  the  complaint  must 
sufficiently  describe  each  piece  of  land 
sought  to  be  taken,  so  that  it  may  be 
readily  and  clearly  identified  prior  to  the 
construction  of  the  road;  and  where  the 
description  in  the  complaint,  and  in  the 
2  Fair. — 90 


or  the  land  sought  to  be  taken,  and  the 
same  cannot  be  accurately  determined 
therefrom  by  a  surveyor,  it  cannot  sus- 
tain a  judgment  of  condemnation.  Sau 
Francisco  etc.  Ry.  Co.  v.  Gould  122  Cal 
601;  55  Pac.  411. 

Questions  for  jury.  The  question  of  the 
necessity  of  the  condemnation  involves  a 
consideration  of  facts  which  relate  to  the 
public,  and  also  to  the  private  citizen, 
whose  property  may  be  injured:  the  great- 
est good  on  the  one  hand,  and  the  least 
injury  on  the  other,  are  the  questions  to 
be  determined,  and  these  are  for  the  jury, 
in  passing  on  the  question  of  necessity! 
Santa  Ana  v.  Gildmacher,  133  Cal  395-  65 
Pac.  883. 

Entry  before  condemnation  is  trespass. 
A  railroad  corporation  cannot,  under  sanc- 
tion of  the  statute  relating  to  eminent 
domain,  enter  upon  land  and  construct  its 
road,  before  commencing  condemnation 
proceedings:  if  it  does  so,  it  is  a  tres- 
jiasser,  and  the  ordinary  common-law  reme- 
dies are  open  to  the  owner.  Eobinson  v. 
Southern  California  Rv.  Co.,  129  Cal  8: 
61  Pac.  947.  ' 

Discretion  allowed  to  grantee  of  power  of  emi- 
r.ent  domain  as  to  location  and  quantity  of  prjp- 
e.ty  to  le  tsken.  See  notes  2  Ann.  Cas.  946- 
Ann.  Cas.  1912C,  1118. 
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§  1243.  Jurisdiction  in  superior  court.  All  proceedings  under  this  title 
must  be  commeuced  in  the  superior  court  of  the  county  in  which  the  property- 
sought  to  be  taken  is  situated ;  provided,  that  where,  of  any  one  piece  or  arti- 
cle of  property,  or  of  any  one  interest  in  or  to  property,  sought  to  be  taken, 
a  portion  thereof  is  situated  in  one  county  and  another  portion  thereof  is 
situated  in  another  county,  the  plaintiff  may  commence  such  proceedings  in 
any  of  the  counties  where  any  portion  of  such  piece  or  article  of  property,  or 
interest  in  or  to  property,  is  situated,  and  the  county  so  selected  is  the 
proper  county  for  the  trial  of  such  proceedings ;  and  provided,  further,  that 
when  the  plaintiff  is  a  county,  city  and  county,  incorporated  city  or  town,  or 
a  municipal  water  district,  and  the  property  sought  to  be  taken  is  situated  in 
more  than  one  county,  then  the  proceeding  may  be  brought,  at  the  option  of 
the  plaintiff,  in  any  county  wherein  is  situated  any  of  the  property  sought  to 
be  taken,  and  said  proceeding  may  be  tried  in  said  county,  with  reference  to 
any  property  situated  in  the  state ;  provided,  however,  that  the  right  in  this 
section  granted  to  any  plaintiff  to  commence  and  try  an  action  in  any  county 
other  than  the  county  in  which  may  be  located  any  property  in  said  action 
sought  to  be  taken,  shall  be  limited  to  property  which  is  owned  by  the  de- 
fendant, or  by  the  defendant  in  common  with  the  other  defendants,  or  some 
of  them.  All  such  proceedings  must  be  commenced  by  filing  a  complaint  and 
issuing  a  summons.  The  provisions  of  this  code  for  the  change  of  place  of 
trial  of  actions  shall  apply  to  proceedings  under  this  title  except  as  in  this 
section  otherwise  provided.  Nothing  herein  contained  shall  be  construed  to 
repeal  any  law  of  this  state  giving  jurisdiction  to  the  state  railroad  commis- 
sion to  ascertain  the  just  compensation  which  must  be  paid  in  eminent 
domain  proceedings.  A  lis  pendens  shall  be  filed  at  the  time  of  the  com- 
mencement of  the  action  in  every  county  in  which  any  of  the  property  to  be 
aft'ected  shall  be  located. 

Complaint.     Post,    §    1244.     Generally.     Ante,  a   railroad  right   of  way,   a   strip   of  land 
§ -^^s.                                                           ,,<,<,  which   is   already   subject  to   an   easement 
406™er'"                  ''^''     ^^'''''^^^^-   ^'''''  ^^  for  a  levee  of  a  reclamation  district.    Bee- 
Legislation  §  1243.      1.  Enacted    March    11,  lamation    District   V.    Superior   Court,    151 
1872,    and    then    read:     "§1243.      All    proceed-  Cal.  263;  90  Pac.  545. 

ings   under  this   title  must  be   brought   in   the  Proceeding    deemed    commenced    when. 

district   court   for   the   county   in   which   the   prop-  .  t         j-       i.i  j  x-  x'  i        i 

erty  is  situated.     They  must  be  commenced  by  fll-  ^  proceeding  for  the  condemnation  of  land, 

iuK  a  complaint  and  issuing  a  summons  thereon."  under    this    title,   is   not   commenced    until 

2.  Amended  by   Code   Amdts.    1880,   p.   US,  the    issuance    of    summons.      Los    Angeles 
substituting    '-superior    court    of"    for    "district  ^    Pomeroy,  124  Cal.  597;  57  Pac.  585. 
court  for.  i        .    ,        T 

3.  Amended  by  Stats.  1913,  p.  349.  Place  of  tnal.     In  an  action  against  a 
Construction  of    Municipal  Government       corporation   to  condemn  lands,  under  the 

Act.     The  provisions  of  §  870  of  the  Mu-  provisions  of  this  title,  the  place  of  trial 

nicipal  Government  Act  do  not  affect  the  is  the  county  where  the  lands  sought  to  be 

jurisdiction  of  the  superior  court  to  hear  condemned  are  situated  (California  South- 

and  determine  all  questions  that  may  arise  ern   E.    R.   Co.   v.   Southern   Pacific   R.   R. 

in  a  condemnation  proceeding  by  a  city  or  Co.,    65    Cal.   394;   4   Pac.   344;    California 

town,   although   a   failure   to   agree,   or   to  Southern    R.    R.    Co.    v.    Southern    Pacific 

direct  suit  to  be   brought  as  therein  pro-  R.  R.  Co.,  65  Cal.  409;  4  Pac.  388;  Fresno 

vided,  may  affect  the  right  of  the  munici-  Nat.  Bank  v.  Superior  Court,  83  Cal.  491; 

pality  to  maintain  the  action  and  to  secure  24    Pac.    157) ;    unless    transferred   by   the 

the   relief   demanded.    Bishop  v.   Superior  court    to    another   county,   as   required    or 

Court,  S7  Cal.  226;  25  Pac.  435.  authorized   by   §  394,   ante;   but   the   place 

Jurisdiction  of  superior  court.     The  su-  of  trial  cannot,  in  such  special  proceeding, 

perior  court  has  jurisdiction  of  an  action  be   changed   to   the   place   of   residence   of 

to  condemn  lands  for  a  right  of  way  for  the    defendant.     Santa    Rosa    v.    Fountain 

a  railroad   (Beaulieu  Vineyard  v.  Superior  Water  Co.,  13S  Cal.  579;  71  Pac.  1123. 
Court,  6  Cal.  App.  242;  91  Pac.  1015);  and  Duty   of   disqualified  judge  to   transfer 

of  an  action  to  condemn,  for  the  use  of  proceeding.     Where   the   judge,   in    a   pro- 


1427  JURISDICTION — VENUE — COMPLAINT.  §  1244 

ceeding  in  eminent  domain,  is  disqualified,  CODE  COMMISSIONERS'  NOTE    Strts.  1861. 

it  is  his   legal   duty   to   transfer  the   pro-  P-/f  ■,L;t^  ircars'^^sf  stn^o^d  v'^'w^or?;  ^7 

ceeding.     John    Heinlein    Co.    v.    Superior  q^\    171 ;  Lincoln  v.  Colusa  County,  28  Cal.  662 ; 

Court,  17  Cal.  App.  660;   121  Pac.  293.  San  Francisco   etc.   Water  Co.   v.   Alameda  Water 

„  ,  ,        \-  J-  *     1   „j  Co.,    36    Cal.    639;    Western   Pacific   R.   B.    Co.   v. 

Venue  of  condemnation  proceedings  as  to  land  w     j   qc  p„i   coo 

located   in   more   than   one   county.     See   note    19  "^''°'  '^^  ^"'-  "'"'• 
Ann.  Cas.  984. 

§  1244.     The  complaint  and  its  contents.     The  complaint  must  contain : 

1.  The  name  of  the  corporation,  association,  commission,  or  person  in 
charge  of  the  public  use  for  which  the  property  is  sought,  who  must  be  styled 
plaintiff. 

2.  The  names  of  all  owners  and  claimants  of  the  property,  if  known,  or  a 
statement  that  they  are  unknow^n,  who  must  be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the  location,  gen- 
eral route,  and  termini,  and  must  be  accompanied  Avith  a  map  thereof,  so  far 
as  the  same  is  involved  in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land,  or  other  property  or  interest  in  or 
to  property,  sought  to  be  taken,  and  whether  the  same  includes  the  whole  or 
only  a  part  of  an  entire  parcel  or  tract  or  piece  of  property,  or  interest  in 
or  to  property.  All  parcels  of  land,  or  other  property  or  interest  in  or  to 
property,  lying  in  the  county,  and  required  for  the  same  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the  option  of  the  plaintiff, 
but  the  court  may  consolidate  or  separate  them  to  suit  the  convenience  of 
the  parties.  When  application  for  the  condemnation  of  a  right  of  way  for 
the  purpose  of  sewerage  is  made  on  behalf  of  a  settlement,  or  of  an  incor- 
porated village  or  town,  the  board  of  supervisors  of  the  county  may  be 
named  as  plaintiff. 

Legislation  §  12ii.  1.  Enacted  March  11,  property  by  condemnation  in  this  state 
1872.  for  any  public  use  specified  in  this  section. 

o.?-  ^T''^\i  ^I   9°^^    ^°"^l'-    18''3-''4.   p.  San  Joaquin  etc.  Irrigation  Co.  v.  Steviu- 
355,   adding:  the   final   paragraph.  1  £. ,  Vi    1     om       -i  no    ti  «n .      -nr      ^ 

3.  Amended  by  Code  Amdts.  1880.  p.  118,  son,  164  Cal.  221;  128  Pac.  924;  Western 
(1)  in  subd.  4,  substituting,  "a  map  thereof,  so  Union  Tel.  Co.  V.  Superior  Court,  1-5  Cal. 
far  as  the  same  is  involved  in  the  action  or  pro-  App    679*  11.5  Pac    1091 

ceeding,"    for    "surveys    and    maps    thereof,"     (2)  tj„,-h„„'     „i„,-„4.4*p        r>              t             j. 
in  the  final  paragraph,   added  in   1873-74,   sub-  Parties    plaintiff.     Proceedings    to    con- 
stituting   "board    of    supervisors    of    the    county  demn  land  for  the  purposes  of  a  road  may 
may   be   named   as   plaintiff"   for   "county  judge  properly   be   brought   in   the   name    of   the 
alone  must  he  named  as  plaintiff.  4.         -\t      ^              r<         1.              /-1      1  ■           00 

4.  Amended  by  Stats.  1913,  p.  555,  (1)  in  county.  Monterey  County  v.  Cushmg,  8.3 
subd.  5,  adding  (a)  "or  other  property  or  in-  Cal.  507;  23  Pac.  700.  Where  a  railroad 
terest  in  or  to  property,"  after  "piece  of  land,"  corporation,  pending  a  proceeding  insti- 
(b)  "or  piece  of  property,  or  interest  in  or  to  tuted  bv  it  for  the  condemnation  of  land 
properly,"  after  "parcel  or  tract,"  (c)  "of  land,  tuiea  oy  it  lor  xne  c  onaemnarion  or  lami 
or  other  property  or  interest  in  or  to  property,"  for  the  Use  of  its  road,  becomes  COnsoll- 
after  "All  parcels,"  (d)  "the"  in  the  phrase  "con-  dated  with  other  similar  corporations,  the 
venience  of  the  parties."  ng^    Corporation    may    be    substituted    in 

Construction  of  statute.  A  proceeding  place  of  the  original  plaintiff.  California 
by  a  railroad  company  to  condemn  land  Central  Ry.  Co.  v.  Hooper,  76  Cal.  404;  18 
being  a  special  proceeding  to  acquire  a  Pac.  599.  Where  a  proceeding  for  con- 
portion  of  the  defendant's  land  without  demiiation  may  be  in  the  name  of  an  agent 
his  consent  and  against  his  will,  the  re-  or  other  representative,  such  agency  should 
quirements  of  the  statute  must  be  fully  be  stated.  Beveridge  v.  Lewis,  137  Cal. 
and  fairly  complied  with.  San  Francisco  619;  92  .\m.  St.  Rcji.  188;  59  L.  R.  A.  581; 
etc.  Ry.  Co.  v.  Gould,  122  Cal.  605;  55  Pac.  67  Pac.  1040;  70  P;,c.  1083. 
411.  Parties  defendant.     Proceedings  to  con- 

Who  may  acQuire  property  by  condemna-  demn  land  for  the  purposes  of  a  road  may 

tion.     Any    corporation    authorized   to    do  be  brought  against  an  executrix.   Monterey 

business   in    this    state    may    exercise    the  County   v.   Cushing,   83   Cal.   507;   23   Pac. 

right  of  eminent  domain  for  the  uses  au-  700.     Where    it    is    sought    to    condemn    a 

thorized  by  law.   Western  Union  Tel.  Co.  v.  particular     riparian     right,     persons     who 

Superior  Court,  15  Cal.  App.  679;  115  Pac.  claim,    adversely,    a   paramount     right     to 

1091.     A  foreign  corporation  may  acquire  divert  from  the  stream,  at  a  point  above 
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the  defendant's  land  and  below  the  plain- 
tiff's place  of  diversion,  the  same  quantity 
of  water  as  that  sought  to  be  condemned, 
are  not  authorized  to  be  joined  as  parties 
defendant  in  the  condemnation  suit:  they 
have  no  interest  in  or  right  to  the  prop- 
erty sought  to  be  condemned.  San  Joaquin 
etc.  Irrigation  Co.  v.  Stevinson,  164  Cal. 
221;  12SPac.  924. 

Sufficient  averments  of  complaint.  In 
an  action  to  condemn  land  for  the  use  of 
the  public  as  a  highway,  a  complaint 
which  avers,  in  effect,  that  the  petition 
for  the  road  was  signed  by  more  than  ten 
freeholders  of  the  road  district,  and  that 
each  of  them  is  a  taxpayer  within  such 
district,  which  petition  is  set  out  in  the 
complaint,  and  is  signed  by  seventeen  per- 
sons, who  describe  themselves  as  free- 
holders of  the  district,  and  taxable  therein 
for  road  purposes,  sufficiently  avers  that 
the  persons  so  petitioning  are  taxable  in 
such  district  for  road  purposes  (Tehama 
County  V.  Bryan,  68  Cal.  57;  8  Pac.  673; 
San  Luis  Obispo  County  v.  Simas,  1  Cal. 
App.  175;  81  Pac.  972);  and  a  complaint 
in  such  an  action,  which  avers  that  the 
board  of  supervisors  ordered  the  setting 
apart  of  the  amount  of  damages  awarded 
the  defendant,  and  that  the  county  treas- 
urer set  apart  the  sum  so  awarded,  suffi- 
ciently alleges  that  at  the  time  the  super- 
visors so  awarded  damages  there  was 
money  in  the  fund  with  which  to  pay 
such  sum.  Tehama  County  v.  Bryan,  68 
Cal.  57;  8  Pac.  673. 

Statement  of  right  of  plaintiff.  The 
phrase  constituting  the  third  subdivision 
of  this  section,  "A  statement  of  the  right 
of  the  plaintiff,"  evidently  means  a  state- 
ment of  the  facts,  sufficient  to  show  that 
the  plaintiff  is  authorized  to  maintain 
the  condemnation  suit.  Tuolumne  Water 
Power  Co.  v.  Frederick,  13  Cal.  App.  498; 
110  Pac.  134. 

Allegation  and  proof  of  public  use,  and 
necessity  of  taking.  The  public  use  for 
which  property  may  be  taken  must  be  de- 
clared by  law,  and  the  complaint  must 
show  such  use.  Northern  Light  etc.  Co. 
V.  Stacher,  13  Cal.  App.  404;  109  Pac.  896; 
Tuolumne  Water  Power  Co.  v.  Frederick, 
13  Cal.  App.  498;  110  Pac.  134.  A  com- 
plaint in  a  proceeding  to  condemn  land 
for  a  ditch  or  canal,  which  shows  that 
the  uses  for  the  water  to  be  conveyed  are 
mining,  irrigation,  manufacturing,  house- 
hold, etc.;  that  the  line  has  been  surveyed 
and  marked  out,  etc.;  that  along  the  line 
of  the  ditch  there  are  many  mining  claims 
and  much  agricultural  land,  etc.;  that 
such  claims  cannot  be  worked  nor  the  land 
cultivated  without  water  carried  thereto 
artificially;  that  the  canal  proposed  will 
supplv  such  water  along  its  line;  that  such 
use  is  a  public  use,  and  the  taking  of  the 
land    of    the    defendant-  is    necessary    for 
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such  use,  etc., — sufficiently  alleges  a  public 
use.    Cummings  v.  Peters,  56  Cal.  593.     A 
complaint  alleging  plaintiff's  organization 
into  an  irrigation  district,  and  the  purpose 
of  its  organization,  and  showing  that  the 
object    sought   by   the    use    is    to   provide 
water  for  irrigating  lands  within  the  dis- 
trict,   particularly    describing    them;    that 
the   defendant  owns  the  land  over  which 
the  right  of  way  is  sought,  particularly  de- 
scribing it;  that,  in  order  properly  to  irri- 
gate the  lands  of  the  district,  it  is  neces- 
sary to   construct  a  pipe  line,  particulnrly 
described,  across  the   defendant's  land   at 
the  point  designated;   and  that  the  right 
of  way  is  sought  for  the  purpose  of  estab- 
lishing and  maintaining  such  pipe  line,  the 
complaint    being    accompanied    by    proper 
maps,  made  a  part  thereof,   showing  sur- 
vey and  delineation   of  the  proposed  line 
upon    the    ground, — is    sufficient    to    show 
that  the  use  is  a  public  one,  and  that  the 
taking  is  necessary  for  a  public  vise.   Eialto 
Irrigating  Dist.  v.  Brandon,  103  Cal.  384; 
37  Pac.  484.     The  necessity  for  the  taking 
must    be    alleged    and    proved.     Northern 
Light    etc.    Co.    v.    Stacher,    13    Cal.    App. 
4(J4;  109  Pac.  896;  Tuolumne  Water  Power 
Co.   v.   Frederick,    13    Cal.    App.   498;    110 
Pac.  134;  Central  Pacific  Ey.  Co.  v.  Feld- 
man,   152   Cal.   303;   92   Pac.   489;   Madera 
v.  Raymond  Granite  Co.,  3  Cal.  App.  668; 
87  Pac.  27.     A  complaint  in  an  action  by 
a  water  company  to  condemn  water  rights 
and  a  strip  of  land,  which  alleges  that  it 
is   necessary   to   condemn     and     take     the 
water  rights,  in  order  to  carry  out  the  pur- 
pose  of   the   water   company   to   supply   a 
farming   neighborhood,   composed   of   land 
riparian    to    the     creek,    with    water     for 
domestic    use    and    irrigation,    but    which 
does  not  otherwise  show  whether  the  farm- 
ing   neighborhood    is    inhabited,    not    only 
fails  to  show  that  the  use  for  which  con- 
demnation is  sought  is  a  public  use,  but 
shows   affirmatively   that  it   is   not.    Aliso 
Water  Co.  v.  Baker,  95  Cal.  268;   30  Pac. 
537.     A   petition   by   a   city   for   the   con- 
demnation   of    certain    land    for   a    street, 
which   recites   that   the   city   council    duly 
passed  and  adopted  an  ordinance,  in  writ- 
ing, directing  the  proceeding,  and  that  it 
is  now  necessary  to  condemn  the  said  land 
for  public  use,  agreeably  to  the  provisions 
of  such  ordinance,  sufficiently  alleges  the 
necessity    of    taking    the    land    for    public 
use.    Los  Angeles  v.  Waldron,  65  Cal.  283; 
3  Pac.  890. 

Description  of  right  of  way.  A  com- 
plaint in  a  proceeding  to  condemn  a  right 
of  way  for  a  sewer,  which  shows  that  the 
termini  of  the  proposed  sewer  are  the 
city  from  which  it  is  to  be  constructed, 
and  a  certain  sewer  farm,  described  as 
consisting  of  certain  subdivisions  of  the 
government  survey,  and  which  also  shows 
the   general  and  particular  route  thereof. 
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and  is  accompanied  by  a  map  of  so  much 
of  the  route  as  is  involved  in  the  con- 
denmatiou  proceeding,  is  sullicieut:  minute 
exactitude  in  minor  particulars  is  not  re- 
quired. Pasadena  v.  fcjtimson,  91  Cal.  238; 
27  Pac.  604.  A  complaint  showing  an  in- 
corporation for  the  purpose  of  construct- 
ing a  railroad,  commencing  at  a  certain 
city,  and  running  in  a  general  easterly 
direction  to  another  city  named,  and 
thence  in  a  general  easterly  and  southerly 
direction  to  a  j^oint  in  the  vicinity  of  an- 
other city  named,  shows  the  location,  gen- 
eral route,  and  termini  with  sufficient 
certainty.  San  Francisco  etc.  R.  R.  Co.  v. 
Leviston,  134  Cal.  412;  66  Pac.  473.  A 
complaint  which,  after  stating  the  general 
route  of  the  proposed  railroad,  alleges  that 
the  termini  were  to  be  a  certain  city,  and 
a  connection  with  a  certain  railroad  com- 
pany, at  or  near  a  certain  parallel  of  north 
latitude,  in  this  state,  alleges  the  termini 
with  sufficient  certainty.  California  South- 
ern R.  R.  Co.  V.  Southern  Pacific  R.  R.  Co., 
67  Cal.  59;  7  Pac.  123.  A  complaint  alleg- 
ing "that  said  railroad  has  been  definitely 
located  by  the  plaintiff,  over  and  through 
the  parcel  of  land  hereinafter  described," 
but  not  showing  or  aljeging  that  it  was 
marked  upon  the  ground  by  stakes,  or  in 
any  other  manner  than  mentioning  two 
"engineers'  stations,"  nearly  a  mile  apart, 
and  not  intimating  whether  the  line  be- 
tween them  is  straight  or  curved,  although 
the  map  shows  that  a  portion  of  the  line 
is  curved,  but  the  radius  of  the  curve,  or 
where  it  begins,  cannot  be  accurately  de- 
termined from  the  map,  is  insufficient. 
San  Francisco  etc.  Ry.  Co.  v.  Gould,  122 
Cal.  601;  53  Pac.  411.  To  maintain  an 
action  to  condemn  water  for  public  use,  it 
is  not  necessary  that  the  boundaries  of  the 
territory  to  which  it  is  to  be  dedicated 
shall  be  alleged  and  proved  with  absolute 
certainty:  the  location  of  a  proposed  canal 
being  shown,  the  situs  of  the  proposed  use 
is  thereby  fixed  with  sufficient  accuracy. 
San  .Joaquin  etc.  Irrigation  Co.  v.  Stevin- 
son,  164  Cal.  221;  128  Pac.  924. 

Description  of  property  sought  to  be 
condemned.  The  words,  "A  description  of 
each  piece  of  land  sought  to  be  taken," 
in  the  fifth  subdivision  of  this  section, 
mean  such  description  as  will  readily  and 
conveniently  enable  one  to  identify  the 
land  before  the  road  is  constructed,  and 
upon  which  alone  its  construction  is  to  be 
authorized  by  the  judgment.  San  Fran- 
cisco etc.  Ry.  Co.  v.  Gould,  122  Cal.  601; 
55  Pac.  411.  The  rule  of  pleading,  in 
cases  of  condemnation,  requires  that  the 
plaintiff  shall  set  out  an  accurate  and  in- 
telligible description  of  the  property,  or 
the  particular  interest  in  the  property, 
which,  even  in  case  of  default,  must  be 
valued  before  it  is  condemned.  Los  An- 
geles  V,   Pomeroy,   124   Cal.   597;   57   Pac. 


585.  Where  it  is  sought  to  condemn  ripa- 
rian rights,  the  quantity  of  such  rights 
need  not  be  stated.  Northern  Light  etc. 
Co.  V.  Stacher,  13  Cal.  App.  404;  109  Pac. 
896.  A  complaint  in  an  action  to  condemn 
water  rights,  which  describes  them  gen- 
erally as  all  the  rights  of  each  of  the 
defendants,  as  owners  of  riparian  lands, 
whether  such  rights  were  acquired  by  ap- 
propriation, adverse  use  and  jjossession,  or 
prescription,  is  uncertain,  in  not  sho\\^ng 
definitely  what  water  rights  are  sought 
to  be  condemned,  and  is  insufficient  as 
against  a  special  demurrer.  Aliso  Water 
Co.  v.  Baker,  95  Cal.  268;  30  Pac.  537. 
The  description  of  the  property  sought  to 
be  condemned,  as  all  of  the  estate  and  in- 
terest of  the  defendant  in  a  tract  of  land 
described,  which  interest  is  alleged  to  be 
a  fee-simple  estate,  subject  to  the  para- 
mount and  exclusive  right  of  the  city  to 
the  use  of  all  of  the  waters  of  a  certain 
river,  from  its  source,  flowing  through  said 
lands,  to  the  southern  boundary  of  the 
city,  exclusive  of  all  riparian  rights  in  the 
owners  of  the  lands,  sets  forth  with  suffi- 
cient certainty  the  claim  of  the  city,  and 
the  interest  sought  to  be  condemned.  Los 
Angeles  v.  Pomeroy,  124  Cal.  597;  57  Pac. 
585.  An  ordinance  of  a  city,  condemning 
certain  property  of  the  defendants,  for 
the  purpose  of  widening  a  certain  street, 
between  two  other  streets  named,  suffi- 
ciently describes  the  property  sought  to 
be  condemned.  Los  Angeles  v.  Waldron, 
65  Cal.  283;  3  Pac.  890.  A  complaint  in 
an  action  to  condemn  land,  which  contains 
no  sufficient  description  of  the  land  sought 
to  be  taken,  and  which  refers  to  a  map 
filed  in  the  proceeding,  which  is  likewise 
insufficient,  is  defective  for  indefiniteness 
of  description.  California  Central  Ry.  Co. 
V.  Hooper,  76  Cal.  404;  18  Pac.  599;  San 
Francisco  etc.  Ry.  Co.  v.  Gould,  122  Cal. 
601;  55  Pac.  411. 

All  parcels  in  county  may  be  included. 
There  may  be  a  joinder,  in  one  action,  of 
all  parcels  lying  in  the  county,  required 
for  the  same  public  use,  at  the  option  of 
the  plaintifi,  subject  to  the  power  of  the 
court  to  consolidate  separate  actions  or 
to  require  separate  trials.  Sacramento 
Countv  V.  Glaun,  14  Cal.  App.  780;  113 
Pac.  360. 

Complaint  need  not  aver  what.  A  com- 
plaint in  a  proceeding  to  condemn  land  for 
a  sewer,  by  a  municipal  corporation  of 
the  fifth  or  sixth  class,  need  not  aver  to 
what  class  of  municipal  corporations  the 
plaintiff  belongs,  nor  that  an  effort  has 
been  made  to  agree  upon  a  price,  which 
effort  has  failed:  a  complaint  omittin:^ 
such  averments  is  not  subject  to  general 
or  special  demurrer  by  reason  of  such 
omission.  Pasadena  v.  Stimson,  91  Cal. 
238;  27  Pac.  604.  In  an  action  by  a  city 
to  condemn  an  easement  or  right  of  way 
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for  an  alley,  an  averment  in  the  complaint, 
that  the  city  tendered  a  specified  sum  to 
the  defendant  as  compensation,  is  unneces- 
sary, and  a  denial  thereof  in  the  answer 
raises  no  material  issue.  Santa  Ana  v. 
Brunner,  132  Cal.  234;  64  Pac.  287.  In  an 
action  by  a  railroad  company  to  condemn 
a  right  of  way  for  its  tracks,  the  com- 
plaint need  not  aver  that  it  was  organized 
for  public  transportation.  San  Francisco 
etc.  Ey.  Co.  v.  Leviston,  134  Cal.  412;  66 
Pac.  473.  It  is  not  necessary  that  a  grant 
from  a  city  shall  first  be  obtained,  in 
order  to  maintain  an  action  to  condemn 
the  rights  of  adjacent  land-owners  in 
streets  sought  to  be  condemned;  hence,  a 
complaint  in  such  an  action  by  a  railroad 
need  not  allege  that  the  city  has  granted 
the  plaintiff  the  right  to  use  the  streets  in 
question.  California  Southern  E.  E.  v. 
Kimball,  61  Cal.  90.  No  allegation  as  to 
the  compatibility  of  the  location  of  the 
plaintiff's  railroad  with  the  greatest  public 
good  and  the  least  private  injury  is  re- 
quired in  the  complaint.  San  Francisco 
etc.  Ey.  Co.  v.  Leviston,  134  Cal.  412; 
66  Pac.  473.  In  an  action  by  a  county  to 
condemn  land  for  a  public  road,  it  is  not 
necessary  either  to  specify  in  the  com- 
plaint or  to  prove  the  manner  in  which  it 
is  proposed  to  construct  the  road.  San 
Luis  Obispo  County  v.  Simas,  1  Cal.  App. 
175;  81  Pac.  972.  In  an  action  by  a  city 
to  condemn  an  easement  or  right  of  way 
for  an  alley,  the  complaint  need  not  show 
any  previous  right  of  the  city  to  the  ease- 
ment, nor  any  previous  user  or  servitude. 
Santa  Ana  v.  Brunner,  132  Cal.  234;  64 
Pac.  287.  A  complaint  in  an  action  to 
condemn  land,  which  alleges  that  the  de- 
fendant is  a  corporation  organized  for  a 
purpose  similar  to  that  of  the  plaintiff, 
and  that  it  is  the  owner  of  the  land  sought 
to  be  condemned,  but  which  contains  no 
averment  that  the  land  in  question  has 
been  appropriated  to  a  public  use,  is  suffi- 
cient on  demurrer,  without  alleging  that 
the  land  is  required  for  a  more  necessary 
public  use.  Lake  Pleasanton  Water  Co. 
v.  Contra  Costa  Water  Co.,  67  Cal.  659; 
8  Pac.  501.  The  complaint  need  not  allege 
the  value  of  the  property  sought  to  be 
condemned:  the  burden  of  proof  as  to 
such  value  is  on  the  defendant.  California 
Southern  E.  E.  Co.  v.  Southern  Pacific 
E.  E.  Co.,  67  Cal.  59;  7  Pac.  123;  Mon- 
terey County  V.  Cushing,  83  Cal.  507;  23 
Pac.  700.  The  complaint  need  not  allege 
that  there  has  been  a  formal  antecedent 
selection  of  the  land  involved  for  the  juir- 
pose  intended;  nor  need  proof  of  such  fact 
be  made  bv  the  plaintiff  on  the  trial.  Cen- 
tral Pacific  E.  E.  Co.  V.  Feldman,  152  Cal. 
303;  92  Pac.  849. 

Discretion  of  court  as  to  granting  sepa- 
rate trials.  The  court  has  a  discretion 
to   grant   or  refuse  separate   trials,  where 


separate  parcels  lying  in  the  county  are 
sought  to  be  condemned  by  the  county 
for  a  public  road.  San  Luis  Obispo  County 
V.  Simas,  1  Cal.  App.  175;  81  Pac.  972. 

Purpose  of  bringing  proceedings.  The 
inseparable  blending  of  lawful  and  unlaw- 
ful purposes,  in  condemnation  proceedings, 
cannot  be  sustained.  Hercules  Water  Co. 
V.  Fernandez,  5  Cal.  App.  726;  91  Pac.  401. 

Power  and  duty  of  board  of  supervisors 
in  beginning  condemnation  proceedings. 
In  proceedings  to  condemn  land  for  road 
purposes,  the  board  of  supervisors  cannot 
determine  the  question  as  to  who  shall 
be  joined  as  defendants:  all  that  is  neces- 
sary is,  that  the  board  shall  sanction  the 
commencement  of  the  proceedings.  Mon- 
terey County  V.  Cushing,  83  Cal.  507;  23 
Pac.  700. 

Two  proceedings  for  same  land.  Where 
two  corporations  institute  proceedings 
against  the  same  person  for  the  same 
land,  and  neither  becomes  a  party  to  the 
action  brought  by  the  other,  the  land  will 
belong  to  the  one  over  whose  proceedings 
the  court  first  acquires  jurisdiction.  Lake 
Merced  Water  Co.  v.  Cowles,  31  Cal.  214. 

Evidence  to  support  condemnation.  In 
an  action  to  condemn  two  railroad  cross- 
ings, where  the  articles  of  incorporation 
provide  for  a  main  line  approaching  a 
town  northerly  on  the  east  side  and  ex- 
tending through  it  westerly,  and  for  a 
branch  running  northerly  from  the  town, 
and  a  crossing  was  condemned  at  a  point 
on  the  branch  road  three  quarters  of  a 
mile  eastward  from  the  town,  the  con- 
demnation is  supported  by  evidence  that 
the  topography  of  the  country  prevents  a 
direct  north  branch  from  the  town,  that 
a  crossing  by  it  in  the  town  would  be 
detrimental  to  both  parties,  and  that  the 
nearest  practicable  crossing  is  at  such 
)»oint.  Boca  etc.  E.  E.  Co.  v.  Sierra  Val- 
leys E.  E.  Co.,  2  Cal.  App.  546;  84  Pac. 
298.  Under  the  general  railroad  law  of 
1861,  the  courts  were  not  authorized  to 
condemn  lands  for  railroad  purposes,  un- 
less it  was  shown  by  the  evidence  that 
the  petitioners  had  endeavored  to  contract 
for  the  purchase  of  the  same,  but  had  been 
unable  to  do  so.  Contra  Costa  etc.  E.  E. 
Co.  V.  Moss,  23  Cal.  323. 

Joinder  of  causes  of  action.  A  proceed- 
ing by  a  railroad  company  to  acquire  a 
right  of  way  across  the  right  of  way  of 
another  railroad  company  may  be  united 
with  a  proceeding  to  acquire  a  right  of 
way  over  lands  which  tlie  defendant  owns 
in  fee.  California  Southern  E.  E.  Co.  v. 
Southern  Pacific  E.  E.  Co.,  67  Cal.  59;  7 
Pac.  123. 

Burden  of  proof.  The  burden  of  prov- 
ing the  issue  of  necessity  is  upon  the 
pliiintiff.  Northern  Light  etc.  Co.  v. 
Stacher,   13   Cal.   App.  404;   109  Pac.  896; 
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San  Luis  Obispo  County   v.   Siraas,   1  Cal. 
App.  175;  81  Paf.972. 

Eeview  on  appeal.  An  order  refusinsf 
separate  trials,  where  separate  parcels, 
sought  to  be  condemned,  lie  in  the  same 
county,  will  not  be  reviewed  on  appeal, 
where  no  abuse  of  discretion  appears. 
San  Luis  Obispo  County  v.  Simas,  1  Cal. 
App.  175;  81  Pae.972. 

CODE  COIVTMISSIONERS'  NOTE.  See  case 
cited  to  §  1243,  ante;  and  Curran  v.  Shattuck, 
24  Cal.  430;  and  Stanford  v.  Worn,  27  Cal.  171. 


Madera  Ry.  Co.  v.  Raymond  Granite  Co., 
3  Cal.  App.  668;  87  Pac.  27. 

Findings.  The  complaint  in  eminent 
domain  proceedings  must  show  that  the 
use  is  one  of  those  enumerated  in  the 
statute,  and  the  trial  court  cannot  obvi- 
ate this  requirement  by  finding  the  use 
to  be  a  public  use.  Hercules  Water  Co. 
V.  Fernandez,  5  Cal.  Ai.f).  726;  91  Pac.  401. 

Judgment  on  pleadings.  In  a  proper 
case,  there  may  be  a  judgment  on  the 
pleadings    in     condemnation    proceedings. 

§  1245.  Summons,  what  to  contain.  How  issued  and  served.  The  clerk 
must  issue  a  summons,  which  must  contain  the  names  of  the  parties,  a  gen- 
eral description  of  the  whole  property,  a  statement  of  the  public  use  for 
which  it  is  sought,  and  a  reference  to  the  complaint  for  descriptions  of  the 
respective  parcels,  and  a  notice  to  the  defendants  to  appear  and  show  cause 
why  the  property  described  should  not  be  condemned  as  praj^ed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form  of  a  summons  in 
civil  actions,  and  must  be  served  in  like  manner. 

L.  R.  A.  (N.  S.)  682;  88  Pac  356. 

Appearance  of  state.  Where  the  attor- 
ney-general appears  in  a  case  for  the 
state,  being  a  proper  party  in  the  case, 
it  is  just  as  much  in  court  as  though  regu- 
larly summoned  under  this  section,  and 
the  jurisdiction  of  the  court  is  complete. 
California  etc.  Ry.  v.  State,  1  Cal.  App. 
142;  81  Pac.  971. 


Summons,  generally. 

1.  Contents.    Aute,  §§  407  et  seq. 

2.  Service.    Ante,  §§  410  et  seq. 

Legislation  8  1245.      En.icted    March  11.  1873. 

Summons  In  eminent-domain  proceed- 
ings. The  summons  in  proceedings  in  emi- 
nent domain  differs,  in  various  particulars, 
from  the  form  of  summons  in  civil  actions. 
Title  etc.  Restoration  Co.  v.  Kerrigan,  150 
Cal.    289,    325;    119    Am.   St.    Rep.    199;    8 

§  1246.  Who  may  defend.  What  the  answer  may  show.  All  persons  in 
occupation  of,  or  having  or  claiming  an  interest  in  any  of  the  property  de- 
scribed in  the  complaint,  or  in  the  damages  for  the  taking  thereof,  though 
not  named,  may  appear,  plead,  and  defend,  each  in  respect  to  his  own  prop- 
erty or  interest,  or  that  claimed  by  him,  in  like  manner  as  if  named  in  the 
complaint. 

Cal.  507;  23  Pac.  700;  and  see  Bayly  v. 
Muehe,  65  Cal.  345;  3  Pac.  467;  Hibernia 
Sav.  &  L.  Soc.  V.  Churchill,  128  Cal.  633; 
79  Am.  St.  Rep.  73;  61  Pac.  278.  An 
action  to  condemn  a  particular  riparian 
right  is  not  an  action  to  condemn  abso- 
lutely all  rights  in  and  to  a  part  of  the 
flow  of  the  stream;  and  persons  having 
no  right  or  interest  in  such  riparian  right 
are  not  proper  parties  to  the  action.  San 
.Toaquin  etc.  Irrigation  Co.  v.  Stevinsoii, 
164  Cal.  221;  128  Pac.  924. 

Improper  parties  defendant.  See  note 
ante,  §  1244. 

Estoppel  for  failure  to  defend.  Under 
this  section,  one  claiming  an  interest  in 
land,  under  a  written  lease  executed  pend- 
ing an  action  to  condemn  the  land,  is  au- 
thorized to  appear,  plead,  and  defend  his 
interest,  though  not  named  as  a  party  to 
the  proceedings;  and  where  he  fails  to  do 
so  after  he  has  notice  of  the  proceeding, 
he  is  estopped  by  the  judgment  from 
claiming  anything  by  virtue  of  such  lease, 


Appearance,  generally.    Ante,  §  1014. 
Answer,     counterclaim,     and     cross-complaint. 
Ante,  §§  437-442. 

Legislation  §  1246.      Enacted   March   11,1872. 

Necessary  parties  defendant.  In  pro- 
ceedings to  condemn  land  for  a  publi  • 
highway,  the  holder  of  the  legal  title  is 
the  only  necessary  party  defendant,  and 
the  only  one  whose  damages  are  to  be  as- 
sessed. Hidden  v.  Davisson,  51  Cal.  138. 
A  mortgagee  is  not  a  necessary  party  de- 
fendant in  proceedings  for  the  condemna- 
tion of  land  for  street  improvements. 
Schumacker  v.  Toberman,  56  Cal.  508. 
The  holder  of  a  mere  equitable  title,  the 
nature,  extent,  and  value  of  which  is  in- 
capable of  ascertainment,  is  not  a  neces- 
sary party  in  proceeilings  to  condemn  land 
for  a  highwav.  Hidden  v.  Davisson.  51 
Cal.  13S. 

Proper  parties  defendant.  An  execu- 
trix is  a  proper  party  defendant  in  pro- 
ceedings to  condemn  land  for  road  pur- 
poses.    Monterey    County    v.    Cushing,    So 
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land  is  about  to  be  taken,  is  a  waiver  of 
service  of  notice  upon  such  person.  Kim- 
ball V.  Board  of  Supervisors,  46  Cal.  19. 

Necessity  for  defendant  in  condemnation  pro- 
ceedings to  appear  and  answer.  See  note  9  Ann. 
Cas.  476. 


entered  into  after  the  filing  of  the  lis 
pendens.  Drinkhouse  v.  Spring  Valley 
Water  Works,  87  Cal.  253;  25  Pac.  420. 

Waiver  of  notice  of  proceedings.  In 
proceedings  by  a  board  of  supervisors  to 
take  private  land  for  a  public  highway,  an 
appearance  before  the  board,  of  one  whose 

§  1247.  Court  shall  have  jurisdiction  to  regulate  the  mode  of  making 
crossings  or  of  enjoying  a  common  use.     The  court  shall  have  power — 

1.  To  regulate  and  determine  the  place  and  manner  of  making  connections 
and  crossings,  or  of  enjoying  the  common  use  mentioned  in  the  fifth  subdivis- 
ion of  section  twelve  hundred  and  forty ; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims  to  the  property 
sought  to  be  condemned,  and  to  the  damages  therefor; 

3.  To  determine  the  respective  rights  of  different  parties  seeking  condem- 
nation of  the  same  property. 

Legislation  §  1247.     Enacted  March   11,  1873. 

Construction  of  code  sections.  This  sec- 
tion should  be  construed  with  §  1248,  post. 
Reed  Orchard  Co.  v.  Superior  Court,  19 
Cal.  App.  648;  128  Pac.  9. 

Jurisdiction.  The  court  is  authorized 
by  this  section  to  settle  disputed  ques- 
tions concerning  the  distribution  of  the 
fund  in  its  hands.  Eeed  Orchard  Co.  v. 
Superior  Court,  19  Cal.  App.  648;  128  Pac. 
9.  In  proceedings  for  the  condemnation  of 
land  for  a  public  use,  the  superior  court 
may  not  only  determine  adverse  claims  of 
the  defendants  as  to  the  compensation  to 
be  awarded,  but  it  may  also  exercise  im- 
plied power  to  determine  the  fact  and 
extent  of  the  interest  of  the  plaintiff  in 
the  land  sought  to  be  condemned,  where 
such  interest  is  disputed;  and  such  inter- 
est need  not  be  first  determined  in  an  in- 
dependent action  to  quiet  the  plaintiff's 
title.  Los  Angeles  v.  Pomeroy,  124  Cal. 
597;  57  Pac.  585. 

Question  of  fact.  In  a  proceeding  by  a 
railroad  company  to  acquire  a  right  of 
way  across  the  right  of  way  of  another 
railroad,  the  question  whether  the  manner 
of  crossing,  either  at  grade  or  otherwise, 
is  compatible  with  the  greatest  public 
benefit  and  the  least  private  injury,  is  one 
of  fact.  California  Southern  R.  R.  Co.  v. 
Southern  Pacific  R.  R.  Co.,  67  Cal.  59;  7 
Pac.  123. 


CODi:  COMMISSIONERS'  NOTE.  1.  Gener- 
ally. See  San  Francisco  etc.  Water  Co.  v.  Ala- 
meda Water  Co.,  36  Cal.  639;  Sacramento  Valley 
R.  R.  Co.  V.  Moffatt,  7  Cal.  577;  Spring  Valley 
Water  Works  v.  San  Francisco,  22  Cal.  434; 
San  Francisco  etc.  R.  R.  Co.  v.  Mahoney,  29  Cal. 
112;  Lake  Merced  Water  Co.  v.  Cowles,  31  Cal. 
215. 

2.  Compensation.  See  the  following  cases: 
Surocco  V.  Geary,  3  Cal.  69;  58  Am.  Dec.  385; 
San  Francisco  v.  Scott,  4  Cal.  114;  People  v. 
Folsom,  5  Cal.  373;  Sacramento  Valley  R.  R.  Co. 
V.  Moffatt,  6  Cal.  74;  McCann  v.  Sierra  County, 
7  Cal.  121;  Sacramento  Valley  R.  R.  Co.  v. 
Moffatt.  7  Cal.  577;  Colton  v.  Rossi,  9  Cal.  595; 
McCauley  v.  Weller,  12  Cal.  500;  Bensley  v. 
Mountain  Lake  Water  Co.,  13  Cal.  306;  73  Am. 
Dec.  575;  Johnson  v.  Alameda  Countv,  14  Cal. 
106;  Gillnn  v.  Hutchinson,  16  Cal.  153;  Kop- 
pikus  V.  State  Capitol  Commissioners,  16  Cal. 
248;  Gilmer  v.  Lime  Point,  18  Cal.  229;  Gilmer 
V.  Lime  Point,  19  Cal.  47;  People  v.  Blake,  19 
Cal.  579;  Harper  v.  Richardson,  22  Cal.  251; 
Spring  Vallev  Water  Works  v.  San  Francisco, 
22  Cal.  434;  "Contra  Costa  Coal  Mines  R.  R.  Co. 
V.  Moss,  23  Cal.  323;  Curran  v.  Shattuck,  24 
Cal.  427;  Stanford  v.  Worn,  27  Cal.  171;  Creigh- 
ton  V.  Manson,  27  Cal.  613;  Leach  v.  Day,  27 
Cal.  643;  Emery  v.  San  Francisco  Gas  Co.,  28 
Cal.  345;  Lincoln  v.  Colusa  County,  28  Cal.  662; 
Emery  v.  Bradford,  29  Cal.  75;  San  Francisco 
etc.  R.  R.  Co.  V.  Mahoney,  29  Cal.  112;  Walsh  v. 
Mathews,  29  Cal.  123;  Grigsby  v.  Burtnett,  31 
Cal.  406;  Lake  Merced  Wafer  Co.  v.  Cowles,  31 
Cal.  215;  San  Francisco  etc.  R.  R.  Co.  v.  Cald- 
well. 31  Cal.  367;  Fox  v.  Western  Pacific  R.  R. 
Co.,  31  Cal.  538;  Sherman  v.  Buick,  32  Cal. 
241;  91  Am.  Dec.  577;  Appeal  of  North  Beach 
etc.  R.  R.  Co.,  32  Cal.  499  ;  San  Francisco  etc. 
Water  Co.  v.  Alameda  Water  Co.,  36  Cal.  639; 
see  also  Const.,  art.  I,  §  8 ;  see  note  to  §  1237, 
ante. 


§  1247a.  Court  may  regulate  removing  structures.  The  court  shall  also 
have  power  to  regulate  and  determine  the  place  and  manner  of  removing  or 
relocating  structures  or  improvements,  or  of  enjoying  the  common  use  men- 
tioned in  the  fourth  subdivision  of  section  twelve  hundred  and  forty. 

Legislations  1247a.      Added    by    Stats.     1911, 
p.  022.    See  ante,   Legislation  §  1240,  par.  6. 

§  1248.  Court  or  jury  to  assess  damages.  The  court,  jury,  or  referee 
must  hear  such  legal  testimony  as  may  be  offered  by  any  of  the  parties  to 
the  proceedings,  and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all  improvements 
thereon  pertaining  to  the  realty,  and  of  each  and  every  separate  estate  or 
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interest  therein ;  if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  he  separately  assessed ; 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a 
larger  parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to  be 
condemned,  by  reason  of  its  severance  from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  the  manner  proposed 
by  the  plaintiff ; 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and 
each  estate  or  interest  therein,  will  be  benefited,  if  at  all.  by  the  construction 
of  the  improvement  proposed  by  the  plaintiff;  and  if  the  benefit  shall  be 
equal  to  the  damages  assessed  under  subdivision  two,  the  owner  of  the  par- 
cel shall  be  allowed  no  compensation  except  the  value  of  the  portion  taken ; 
but  if  the  benefit  shall  be  less  than  the  damages  so  assessed,  the  former  shall 
be  deducted  from  the  latter,  and  the  remainder  shall  be  the  only  damages 
allowed  in  addition  to  the  value ; 

4.  If  the  property  sought  to  be  condemned  be  water  or  the  use  of  water, 
belonging  to  riparian  owners,  or  appurtenant  to  any  lands,  how  much  the 
lands  of  the  riparian  owner,  or  the  lands  to  which  the  property  sought  to  be 
condemned  is  appurtenant,  will  be  benefited,  if  at  all,  by  a  diversion  of  water 
from  its  natural  course,  by  the  construction  and  maintenance,  by  the  person 
or  corporation  in  whose  favor  the  right  of  eminent  domain  is  exercised,  of 
works  for  the  distribution  and  convenient  delivery  of  water  upon  said  lands; 
and  such  benefit,  if  any,  shall  be  deducted  from  any  damages  awarded  the 
owner  of  such  property ; 

5.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost  of 
good  and  sufficient  fences,  along  the  line  of  such  railroad,  and  the  cost  of 
cattle-guards,  where  fences  may  cross  the  line  of  such  railroad;  and  such 
court,  jury  or  referee  shall  also  determine  the  necessity  for  and  designate 
the  number,  place  and  manner  of  making  such  farm  or  private  crossings  as 
are  reasonably  necessary  or  proper  to  connect  the  parcels  of  land  severed  by 
the  easement  condemned,  or  for  ingress  to  or  egress  from  the  lands  remain- 
ing after  the  taking  of  the  part  thereof  sought  to  be  condemned,  and  shall 
ascertain  and  assess  the  cost  of  the  construction  and  maintenance  of  such 
crossings ; 

6.  If  the  removal  or  relocation  of  structures  or  improvements  is  sought, 
the  cost  of  such  removal  or  relocation  and  the  damages,  if  any,  which  will 
accrue  by  reason  thereof; 

7.  As  far  as  practicable,  compensation  must  be  assessed  for  each  source  of 
damages  separately. 

8.  When  the  property  sought  to  be  taken  is  encumbered  by  a  mortgage  or 
other  lien,  and  the  indebtedness  secured  thereby  is  not  due  at  the  time  of  the 
entry  of  the  judgment,  the  amount  of  such  indebtedness  may  be,  at  the 
option  of  the  plaintiff,  deducted  from  the  judgment,  and  the  lien  of  the  mort- 
gage or  other  lien  shall  be  continued  until  such  indebtedness  is  paid. 

Judgment  of  condemnation.    Post,  §  1253.  subds.  1,  2,   ,3.  4,   5;    (2)   adding  a  new  subd.  6; 

Practice,  etc.    Ante,  §1246;  post,  §  1256,  1257.  (3)    ronumbrnng  the   old   subd.   6,   subd.   7.    See 

Jury.     Post,  §  1256  ante.  Lepcisl.Ttioii  §  1240,  par.  6. 

Value,  etc.  ' Post   §1249  "*•   ^^mended  by   Stats.    1913,   p.   239,    adding 

'               ■  subd.  8. 

Legislation 8  12i8.  1.  Enacted  March  1 1.  1872,  5.   Amended  by   Stats.    1915,   p.    940,   adding 

2.   Amended    by     Stats.     1889,    p.     343,     (1)  the  second  clause  of  bubd.  5,  beginning  "and  such 

adding  subd.  4;    (2)   renumbering  the  old  subds.  court." 

^'3.  Amtd'ed'by  Stats.  1911,  p.  622,  (1)  sub-         .Constitutionality   of  section.     The   pro- 
stituting    semicolons    for   periods    at    the    end   of        vision    or    the    third    subdivision    of    this 
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section,  authorizing,  in  all  cases,  tlie  de- 
duction of  benefits  to  land  not  taken, 
which,  under  §  14  of  article  I  of  the  con- 
stitution, is  not  authorized  in  the  case 
of  a  corporation  other  than  municipal,  is 
invalid.  Beveridge  v.  Lewis,  137  Cal.  619; 
92  Am.  St.  Eep.  188;  59  L.  K.  A.  581;  67 
Pac.  1040;  70  Pac.  1083. 

Construction  of  code  sections.  This  sec- 
tion should  be  construed  with  §  1247,  ante. 
Eeed  Orchard  Co.  v.  Superior  Court,  19 
Cal.  App.  648;  128  Pac.  9. 

Province  of  legislature.  It  belongs  to 
the  legislative  power  of  the  state  to  de- 
termine whether  the  benefits  the  public 
will  derive  from  the  improvements  are  of 
sulficient  importance  to  justify  the  exer- 
cise of  the  right  of  eminent  domain.  San 
Francisco  etc.  K.  R.  Co.  v.  Caldwell,  31 
Cal.  368. 

Value  of  land  determined  how.  The 
market  value  of  a  lot  is  not  determined 
by  its  value  for  any  particular  use,  but 
results  from  a  consideration  of  all  the 
uses  for  which  it  is  adapted  and  to  which 
it  may  be  applied.  San  Diego  Land  etc. 
Co.  v.  Neale,  88  Cal.  50;  11  L.  E.  A.  604; 
25  Pac.  977;  Spring  Valley  Water  Works 
V.  Drinkhouse,  92  Cal.  528;  28  Pac.  681; 
Santa  Ana  v.  Harlin,  99  Cal.  538;  34  Pac. 
224;  Eachus  v.  Los  Angeles  Consol.  Elec. 
trie  Ey.  Co.,  103  Cal.  614;  42  Am.  St.  Eep. 
149;  37  Pac.  750. 

Measure  of  damages  for  value  of  land. 
In  proceedings  for  the  condemnation  of 
land,  the  present  market  value  of  the  land 
is  the  measure  of  damages,  and  not  its 
value  in  use  to  the  owner,  or  to  the  parties 
seeking  to  condemn  it.  San  Diego  Land 
etc.  Co.  V.  Neale,  88  Cal.  50;  11  L.  R.  A. 
604;  25  Pac.  977;  Santa  Ana  v.  Harlin, 
99Cal.  538;34Pac.  224. 

Value  of  land  as  of  what  date.  The 
value  of  the  land  sought  to  be  condemned 
should  be  determined  as  of  the  date  on 
which  the  summons  in  the  case  issued:  it 
is  error  to  confine  the  inquiry  to  the  value 
of  the  land  at  the  date  of  trial.  Tehama 
County  V.  Bryan,  68  Cal.  57;  8  Pac.  673; 
San  .fose  etc' E.  E.  Co.  v.  Mayne,  83  Cal. 
566;  22  Pac.  522. 

Admissibility  of  evidence  to  show  value. 
The  price  paid  for  other  land,  in  the  same 
vicinity,  by  agreement,  is  not  admissible 
in  evidence  for  the  purpose  of  showing 
the  market  value  of  the  land  sought  to  be 
condemned.  San  Luis  Obispo  v.  Brizzo- 
lara,  100  Cal.  434;  34  Pac.  1083.  In  an 
action  to  condemn  land  for  a  reservoir 
site,  where  the  land  sought  to  be  con- 
demned, because  of  its  situation,  and  be- 
cause it  is  part  of  a  basin  adapted  for 
reservoir  purposes,  would  be  regarded  as 
more  valuable  by  purchasers  generally 
than  if  it  did  not  possess  such  advan- 
tages of  location  and  adaptability  for 
such   use,  the  owner  should   be   permitted 


to  show  the  value  of  the  land  for  a  reser- 
voir site.  Spring  Valley  Water  Works  v. 
Drinkhouse,  92  Cal.  528]  28  Pac.  681;  and 
see  Santa  Ana  v.  Harlin,  99  Cal.  538;  34 
Pac.  224;  San  Luis  Obispo  v.  Brizzolara. 
100  Cal.  434;  34  Pac.  1083;  Los  Angeles 
V.  Pomeroy,  124  Cal.  597;  57  Pac.  585. 
The  annual  net  profits  derived  from  the 
land  for  a  particular  use  is  not  admissible 
to  show  its  value.  Stockton  etc.  E.  R.  Co. 
V.  Galgiani,  49  Cal.  139;  San  Diego  Land 
etc.  Co.  V.  Neale,  88  Cal.  50;  11  L.  R.  A. 
604;  25  Pac.  977;  Los  Angeles  etc.  Ry. 
Co.  V.  Rumpp,  104  Cal.  20;  37  Pac.  859. 
An  assessor's  valuation  of  the  property  for 
taxation  purposes  is  not  admissible  as  evi- 
dence of  its  value,  in  condemnation  pro- 
ceedings. San  Jose  etc.  R.  R.  Co.  v.  Mayne, 
83  Cal.  566;  23  Pac.  522;  Woolridge  v. 
Boardman,  115  Cal.  74;  46  Pac.  868.  Es- 
timates of  value,  in  a  proceeding  to  con- 
demn laud  for  reservoir  purposes,  based 
upon  speculative  improvements,  increase 
of  population,  extension  of  water  systems, 
and  the  profits  to  result  from  the  distri- 
bution and  sale  of  the  water,  are  uoc  ad- 
missible in  evidence.  San  Diego  Land  etc. 
Co.  V.  Neale,  88  Cal.  50;  11  L.  R.  A.  604; 
25  Pac.  977.  The  comparative  value  of 
the  use  of  the  property,  before  and  after 
the  improvement  for  which  the  land  is 
taken,  cannot  be  shown  in  fixing  compen- 
sation. Los  Angeles  etc.  Ey.  Co.  v.  Eumpp, 
104  Cal.  20;  37  Pac.  859.  The  introduction 
of  irrelevant  evidence  upon  one  side,  as  to 
the  value  of  the  property,  without  objec- 
tion, does  not  justify  the  introduction  of 
irrelevant  evidence  upon  the  other  side. 
San  Diego  Land  etc.  Co.  v.  Neale,  88  Cal. 
50;  11  L.  E.  A.  604;  25  Pac.  977. 

Burden  of  proving  value.  The  burden 
of  proof  as  to  the  value  of  the  land  sought 
to  be  taken  is  on  the  owner.  Monterey 
County  V.  Cushing,  83  Cal.  507;  23  Pac. 
700;  San  Diego  Land  etc.  Co.  v.  Neale, 
88  Cal.  50;  11  L.  E.  A.  604;  25  Pac.  977; 
Alameda  v.  Cohen,  133  Cal.  5;  65  Pac.  127.- 

Declarations  by  defendant  as  to  value. 
The  signing  of  an  assessment-list,  by  the 
defendant,  with  a  valuation  attached,  is 
not  a  declaration  by  him  as  to  the  value 
of  the  land.  San  Jose  etc.  E.  E.  Co.  v. 
Mayne,  83  Cal.  566;  23  Pac.  522. 

Duty  of  jury  to  determine  value.  The 
default  of  the  defendant  does  not  affect 
the  duty  of  the  jury  to  determine  the 
value  of  the  land  taken.  Eeed  Orchard 
Co.  V.  Superior  Court,  19  Cal.  App.  648; 
128  Pac.  9. 

Damages  for  Improvements.  Where  im- 
provements are  placed  upon  land  by  a 
railroad,  under  condemnation  proceedings 
subsequently  dismissed,  the  owner  is  not 
entitled  to  have  the  value  of  such  im- 
provements included  in  his  damages  upon 
.final  condemnation  (California  Pacific 
R.  E.  Co.  v.  Armstrong,  46   Cal.  85);   nor 
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is  the  owner  entitled  to  payment  for  im- 
provements made  by  a  trespasser,  with 
the  bona  fide  intent  to  commence  con- 
demnation proceedings  for  a  right  of  way 
for  its  railroad,  in  proceedings  thus  sub- 
sequently brought  (Albion  River  R.  R.  Co. 
V.  Hesser,  84  Cal.  435;  24  Pac.  2S8;  San 
Francisco  etc.  R.  R.  Co.  v.  Taylor,  86  Cal. 
246;  24  Pac.  1027);  nor  can  the  value  of 
improvements  erected  by  the  plaintiff, 
with  the  consent  of  the  defendant,  on  the 
land  sought  to  be  condemned,  be  consid- 
ered in  determining  the  compensation  to 
be  awarded  for  the  land.  California 
Southern  R.  R.  Co.  v.  Southern  Pacific 
E.  R.  Co.,  67  Cal.  59;  7  Pac.  123. 

Damages  to  uncondemned.  part  of  par- 
cel. The  second  subdivision  of  this  sec- 
tion contains  the  only  rule  applicable  in 
ascertaining  the  damages  to  the  part  of 
the  land  not  taken  in  condemnation  pro- 
ceedings. Southern  Pacific  R.  R.  Co.  v. 
Hart,  3  Cal.  App.  11;  84  Pac.  218.  The 
fact  that  a  lot  will  be  rendered  less  valu- 
able for  the  particular  business  for  which 
the  owner  is  using  it,  by  reason  of  the 
taking  of  the  street  in  front  thereof,  may 
be  considered  on  the  question  of  damages. 
MuUer  v.  Southern  Pacific  Branch  Ry.  Co., 
83  Cal.  240;  23  Pac.  265.  In  proceedings 
by  a  railroad  to  condemn  a  triangular 
piece  of  land,  forming  part  of  a  quarter 
of  a  city  block  owned  by  the  defendants, 
which  had  never  been  subdivided  into  lots, 
the  defendants  are  entitled,  under  the  sec- 
ond subdivision  of  this  section,  to  com- 
pensation for  the  damage  to  the  portion 
of  the  quarter-block  not  taken:  an  instruc- 
tion limiting  the  compensation  to  the 
damage  to  a  particular  lot  or  lots  into 
which  the  tract  might  most  profitably  be 
subdivided,  is  erroneous.  Southern  Pa- 
cific R.  R.  Co.  v.  Hart,  3  Cal.  App.  11;  84 
Pac.  218.  Damages  resulting  to  the  re- 
mainder of  the  tract  not  taken,  on  ac- 
count of  the  shape  in  which  it  will  be 
left,  or  of  the  effect  of  an  embankment 
built  along  the  railroad  track,  or  from 
cutting  off  the  front  from  a  county  road, 
so  as  to  injure  its  sale  for  building  sites, 
are  not  special  damages,  and  may  be 
proved  without  being  set  up  in  the  an- 
swer. North  Pacific  R.  R.  Co.  v.  Reynolds, 
50  Cal.  90. 

Damages  caused  by  improvement.  In 
actions  to  condemn  land  for  public  use, 
the  general  rule  is,  that  no  damages  can 
be  allowed  for  injury  to  business,  caused 
merely  by  the  improvement,  and  not  by 
the  taking  of  the  property.  San  Francisco 
v.  Kiernan,  98  Cal.  614;  33  Pac.  720.  The 
increased  cost  of  irrigating  uncultivated 
land,  shown  to  be  adapted  to  cultivation, 
and  to  require  irrigation,  which  would  be 
caused  by  the  building  of  a  railroad 
through  the  land,  is  a  legitimate  subject 
of   inquiry,   for   the   purpose   of   ascertain- 


ing the  damages  to  be  awarded.  San 
Bernardino  etc.  Ry.  Co.  v.  Haven,  94  Cal. 
489;  29  Pac.  875.  The  question  as  to  dam- 
age to  abutting  property,  on  account  of 
the  construction  of  a  public  highway,  by 
establishing  grades,  or  otherwise,  is  a 
matter  for  determination  when  the  dam- 
age is  inflicted:  such  damage  cannot  be 
deterniiiieil  in  the  proceeding  to  acquire 
the  right  of  way  for  the  highway.  San 
Luis  Obispo  County  v.  Simas,  1  Cal.  App. 
175;  81  Pac.  972.  The  damages  to  a  lot 
abutting  upon  a  street,  by  reason  of  a 
change  of  grade,  are  complete  when  the 
grade  is  changed,  and  do  not  depend  upon 
the  subsequent  use  of  the  lot.  Eachus  v. 
Los  Angeles  Cons.  etc.  Ry.  Co.,  103  Cal. 
614;  42  Am.  St.  Rep.  149;  37  Pac.  750. 

Deduction  of  benefits.  The  compensa- 
tion to  be  awarded  the  owner  must  be 
ascertained,  irrespectively  of  any  benefit 
that  will  accrue  to  the  remainder  of  the 
land,  arising  from  the  construction  of  the 
proposed  improvement  (Pacific  Coast  Ry. 
Co.  v.  Porter,  74  Cal.  261;  15  Pac.  774; 
San  Diego  Land  etc.  Co.  v.  Neale,  78  Cal. 
63;  3  L.  R.  A.  83;  20  Pac.  372;  San  Jose 
etc.  R.  R.  Co.  v.  Mayne,  83  Cal.  566;  23 
Pac.  522;  San  Diego  Land  etc.  Co.  v. 
Neale,  88  Cal.  50;  11  L.  R.  A.  604;  25  Pac. 
977;  San  Bernardino  etc.  Ry.  Co.  v.  Haven, 
94  Cal.  489;  29  Pac.  875);  but  where  evi- 
dence has  been  received  tending  to  show 
that  the  construction  of  a  railroad  would 
be  a  benefit  to  the  remainder  of  the  laud, 
the  error  is  cured  by  an  instruction  to 
the  jury  to  disregard  all  testimony  tend- 
ing to  show  such  benefits.  Los  Angeles 
■  etc.  Ry.  Co.  v.  Rumpp,  104  Cal.  20;  37  Pac. 
859.  Under  §  14  of  article  I  of  the  con- 
stitution, the  benefits  supposed  to  result, 
where  land  is  taken,  to  the  remainder  of 
the  land,  cannot  be  considered;  but  au 
exception  to  this  rule  is  provided  in  that 
section,  where  the  corporation  for  whose 
use  property  is  taken  is  a  municipal  cor- 
poration. Pacific  Coast  Ry.  Co.  v.  Porter, 
74  Cal.  261;  15  Pac.  774;  Butte  County  v. 
Boydston,  64  Cal.  110;  29  Pac.  511; 
Tehama  County  v.  Brj^an,  68  Cal.  57;  S 
Pac.  673;  Beveridge  v.  Lewis,  137  Cal. 
619;  92  Am.  St.  Rep.  188;  59  L.  R.  A. 
581;  67  Pac.  1040;  70  Pac.  1083.  The 
rule  that  private  individuals  condemning 
land  for  railroad  purposes  are  entitled  to 
deduct  from  the  damages  to  land  not 
taken  the  amount  of  benefits  accruing 
from  the  improvement  to  such  land,  laid 
down  in  Moran  v.  Ross,  79  Cal.  549,  21 
Pac.  958,  was  abrogated  Ijy  the  decision  in 
the  case  of  Beveridge  v.  Lewis,  137  Cal. 
619,  92  Am.  St.  Rep.  188,  59  L.  R.  A.  581, 
67  Pac.  1040,  70  Pac.  1083,  where  it  was 
held  that  no  distinction  could  be  made 
between  corporations  and  individuals  con- 
demning lands,  and  that  therefore  the 
third  subdivision  of  this  section  is  invalid. 
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The  owner  is  entitled  to  compensation  for 
the  value  of  a  private  way,  which  he  had 
constructed  and  graded,  in  addition  to  the 
value  of  the  land  taken  for  a  public  road: 
the  fact  that  he  will  have  a  public  road, 
instead  of  his  private  way,  cannot  be  con- 
sidered. Colusa  County  v.  Hudson,  85  Cal. 
633;  24Pae.  791. 

Cost  of  fences.  The  assessment  of  the 
cost  of  fencing,  in  a  proceeding  by  a  rail- 
road to  condemn  a  right  of  way,  is  made 
to  enforce  a  duty  imposed  by  law,  and  not 
as  damages  to  the  land-owner  for  an  injury 
to  his  land.  Los  Angeles  etc.  Ey.  Co.  v. 
Rumpp,  94  Cal.  432;  29  Pac.  872.  In  the 
absence  of  circumstances  making  the  cost 
of  fences  an  element  of  damage,  the  pro- 
visions of  this  section,  imposing  on  a  rail- 
road the  duty  of  fencing  its  road  or  pay- 
ing for  the  fencing,  do  not  affect  the  ques- 
tion as  to  the  compensation  to  be  paid  for 
taking  the  land  or  imposing  an  easement 
upon  it.  California  Southern  R.  R.  Co.  v. 
Southern  Pacific  R.  R.  Co.,  67  Cal.  59;  7 
Pac.  123.  Where  it  is  shown  that  a  neces- 
sity to  fence  the  land  will  arise  from  the 
construction  of  a  road,  the  cost  of  fencing 
is  an  element  of  damage,  although  the  law 
applicable  to  the  locality  may  not  require 
the  construction  of  fences.  Butte  County 
v.  Boydston,  64  Cal.  110;  29  Pac.  511;  and 
see  California  Southern  R.  R.  Co.  v.  South- 
ern Pacific  R.  R.  Co.,  67  Cal.  59;  7  Pac.  123; 
Colusa  County  v.  Hudson,  85  Cal.  633;  24 
Pac.  791;  Los  Angeles  etc.  Ry.  Co.  v. 
Rumpp,  94  Cal.  432;  29  Pac.  872;  104  Cal. 
20;  37  Pac.  859;  Glenn  County  v.  Johnston, 
129  Cal.  407;  62  Pac.  66. 

Separate  statement  of  each  source  of 
damages.  Under  this  section,  the  improve- 
ments on  the  land  condemned  are  not  re- 
quired to  be  assessed  separately.  Tehama 
County  V.  Bryan,  68  Cal.  57;  8  Pac.  673. 
The  report  of  the  viewers  need  not  draw 
the  distinction  between  the  value  of  the 
property  taken  and  the  damages  resulting 
to  the  owner  from  the  taking;:  if  is  smri- 
cient  if  it  gives  a  lump  sum.  Monterey 
County  V.  Cushing,  83  Cal.  507;  23  Pac.  700. 

Priorities  between  companies  seeking 
condemnation.  As  between  two  companies 
seeking  condemnation  of  the  same  land, 
priority  is  given  to  the  one  over  whoso 
proceedings  the  court  first  acquires  juris- 
diction. Lake  Merced  Water  Co.  v.  Cowles, 
31  Cal.  214. 

Compensation  on  condemnation  by  sec- 
ond railroad.  The  owner  of  land  in  fee, 
dedicated  as  a  public  street,  receiving  com- 
pensation afterwards  from  a  railroad  in 
condemnation  proceedings,  is  entitled  to 
compensation  from  another  railroad  on  a 
second  condemnation:  an  additional  bur- 
den is  imposed  therehv.  Southern  Pacific 
R.  R.  Co.  V.  Reed,  41  Cal.  256. 

Measure  of  damages.  Where  the  fee  of 
half   of   a   street   is   m    the   plaintiff,    the 


measure  of  damages  for  the  taking  of  the 
street  is  the  value  of  the  plaintiff's  interest 
in  the  land  when  the  entry  is  made  for  the 
construction  of  the  railroad,  subject  to  the 
easement  for  a  public  street;  and  the  meas- 
ure of  damages  to  a  lot  not  taken,  abutting 
on  the  street,  is  the  difference  between  its 
value  when  the  entry  is  made  for  the  con- 
struction of  the  railroad,  and  its  value 
when  the  road  is  completed.  Muller  v. 
Southern  Pacific  Branch  Ry.  Co.,  83  Cal. 
240;  23  Pac.  265;  and  see  Weyl  v.  Sonomi 
Valley  R.  R.  Co.,  69  Cal.  202;  10  Pac.  510; 
Finch  V.  Riverside  etc.  Ry.  Co.,  87  Cal.  597; 
25  Pac.  765.  The  measure  of  damages  in 
suits  for  condemnation  do  not  apply,  gen- 
erally, in  suits  for  damages  for  nuisance 
or  trespass.  Coates  v.  Atchison  etc.  Ry. 
Co.,  1  Cal.  App.  441 ;  S2  Pac.  640. 

Elements  of  damage.  Counsel  fees  paid 
by  the  owner  are  not  recoverable  as  part 
of  his  cnmpousation  or  daniaj4es.  tian  .Jose 
etc.  R.  R.  Co.  V.  Mayne,  83  Cal.  566;  23  Pac. 
522.  The  mere  infringement  of  the  own- 
er's personal  pleasure  or  enjoyment,  or  the 
rendering  of  the  property  less  desirable 
for  certain  purposes,  or  the  causing  of  per- 
sonal annoyance  or  discomfort,  does  not 
constitute  the  damage  contemplated  by  the 
constitution.  Eachus  v.  Los  Angeles  Con- 
sol.  Electric  Ry.  Co.,  103  Cal.  614;  42  Am. 
St.  Rep.  149;  37  Pac.  750. 

Value  of  portion  not  taken  determined 
how.  The  value  of  the  portion  not  taken 
is  to  be  determined  by  ascertaining  the 
value  of  such  portion  when  the  entry  was 
made,  and  by  deducting  from  it,  where 
there  is  a  depreciation,  its  value  upon  the 
completion  of  the  road.  Muller  v.  South- 
ern Pacific  Branch  Ry.  Co.,  83  Cal.  240;  23 
Pac.  265;  and  see  San  Francisco  etc.  R.  R. 
Co.  V.  Caldwell,  31  Cal.  368. 

Compensation  distributed  by  court. 
Commissioners  appointed  to  assess  com- 
pensation for  the  taking  of  private  prop- 
erty for  public  uses,  need  not  report  the 
amount  of  compensation  to  which  each  of 
several  claimants  of  the  same  tract  is  en- 
titled: it  is  proper  for  them  to  report  a 
gross  sum,  leaving  the  distribution  thereof 
among  the  claimants  to  the  court.  Spring 
Valley  Water  Works  v.  San  Francisco,  22 
Cal.  434.  It  is  for  the  court  or  the  jury  to 
fix  the  compensation  to  be  paid  to  each 
owner,  as  the  fact  may  warrant.  Northern 
Light  etc.  Co.  v.  Stacher,  13  Cal.  App.  404; 
109  Pac.  896;  Tuolumne  Water  Power  Co. 
V.  Frederick,  13  Cal.  App.  498;  110  Pac. 
134. 

Right  to  jury  trial.  The  owner  of  prop- 
erty, under  the  present  constitution,  is  en- 
titled to  a  jury  trial  for  tlie  purpose  of 
ascertaining  the  damages,  where  his  prop- 
erty is  sought  to  be  taken  for  a  public  use. 
Weber  v.  Board  of  Supervisors,  59  Cal.  265; 
Trabern  v.  Board  of  Supervisors,  59  Cal. 
320. 
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Admissibility  of  evidence.  In  an  action 
to  recover  damages  for  the  taking  of  land 
by  a  railroad,  evidence  of  common  reputa- 
tion or  hearsay  is  admissible  to  establish  a 
boundary  line  of  general  or  public  interest, 
provided  it  existed  before  the  controversy 
arose.  Muller  v.  Southern  Pacific  Branch 
Ey.  Co.,  83  Cal.  240;  23  Pac.  265.  The  evi- 
dence of  witnesses,  that  the  effect  of  the 
improvement  resulted  in  a  depreciation  of 
the  value  of  the  abutting  property,  and  as 
to  the  amount  of  the  depreciation,  is  com- 
petent, in  the  absence  of  a  sjiecial  objec- 
tion. Eachus  V.  Los  Angeles  Consol.  Elec- 
tric Ey.  Co.,  103  Cal.  614;  42  Am.  St.  Eep. 
149;  37  Pac.  750.  Evidence  as  to  bona 
fide  offers  made  for  the  purchase  of  a  lot 
not  taken,  abutting  upon  land  taken,  is  ad- 
missible to  prove  the  value  of  the  lot  not 
taken,  upon  the  issue  of  damages.  Muller 
V.  Southern  Pacific  Branch  Ey.  Co.,  83  Cal. 
240;  23  Pac.  265. 

Opinion  evidence.  In  a  proceeding  of 
eminent  domain,  all  that  is  necessary  to 
entitle  a  witness  to  give  an  opinion  is  to 
show  that  he  has  some  peculiar  means  of 
forming  an  intelligent  and  correct  judg- 
ment as  to  the  value  of  the  property  in 
question,  or  the  effect  of  a  particular  im- 
provement, beyond  what  is  presumed  to  be 
possessed  by  men  generally.  Spring  Val- 
ley Water  Works  v.  Drinkhouse,  92  Cal. 
52S;  28  P&e.  6S1.  Witnesses,  who  are  not 
experts  in  the  strict  sense  of  the  term,  but 
who  show  knowledge  and  experience  as  to 
the  value  of  lands  in  the  neighborhood, 
should  be  allowed  to  give  their  opinions  as 
to  the  market  value  of  the  lands  sought  to 
be  condemned.  Santa  Ana  v.  Harlin,  99 
Cal.  538;  34  Pac.  224.  The  owner  of  land, 
whose  property  is  sought  to  be  taken  for  a 
public  use,  who  has  resided  upon  it  and 
owned  it  for  over  twenty  years,  will  be 
presumed  to  have  acquired  sufficient  ac- 
quaintance with  it,  and  of  the  value  of  the 
land  in  that  neighborhood,  to  be  able  to 
give  an  intelligent  estimate  of  its  value. 
Spring  Valley  Water  Works  v.  Drinkhouse, 
i;2  Cal.  528;  28  Pac.  6sl.  The  ouinions  of 
witnesses  who  never  saw  the  land  until 
several  years  after  the  right  to  compensa- 
tion and  damages  accrued,  are  not  ad- 
missible. San  Diego  Land  etc.  Co.  v.  Neale, 
8s  Cal.  ."0;  11  L.  R.  A.  tiiM;  25  Pae.  V!r7. 
The  opinion  of  a  witness,  shown  to  be  suffi- 
ciently qualified  to  give  an  opinion,  and 
whose  testimony  is  uncontradicted,  both  as 
to  the  value  of  the  land  taken,  and  as  to 
the  fact  that  the  street  will  not  injure  the 
land  on  either  side,  is  sufficient  to  support 
a  judgment  of  condemnation  for  the  value 
of  such  land.  Alameda  v.  Cohen,  133  Cal. 
5;  65  Pac.  127.  It  may  be  shown,  on  cross- 
examination,  that  a  witness,  who  gave  his 
opinion  as  to  the  value  of  the  property 
condemned,  formerly  entertained  a  differ- 
ent opinion.     San  Diego  Land  etc.  Co.  v. 


Neale,  88  Cal.  50;  11  L.  E.  A.  604;  25  Pac. 
977.  Witnesses  should  not  be  allowed  to 
give  their  opinions  as  to  the  value  of  the 
property  for  a  particular  purpose,  but 
should  state  its  market  value,  in  view  of 
any  purpose  to  which  it  is  adapted.  Santa 
Ana  V.  Harlin,  99  Cal.  538;  34  Pac.  224. 
The  testimony  of  a  witness,  who  bases  hia 
opinion  upon  incompetent  and  inadmissible 
matters,  or  who  shows  that  such  matters 
are  the  chief  elements  in  the  calculations 
which  lorn!  liini  to  t)ie  conclusions,  should 
be  rejected.  San  Diego  Land  etc.  Co.  v. 
Keale,  8S  Cal.  50;  11  L.  E.  A.  604;  25  Pac. 
977. 

Burden  of  proof.  The  burden  of  proof 
is  upon  the  defendant  to  prove  the  dam- 
ages that  he  will  sustain.  Tuolumne  Water 
Power  Co.  v.  Frederick,  13  Cal.  App.  498; 
110  Pac.  134.  The  defendants  in  an  action 
to  condemn  land  have  the  burden  of  alleg- 
ing and  proving  their  interests  therein, 
and  the  value  thereof.  Eeed  Orchard  Co. 
V.  Superior  Court,  19  Cal.  App.  648;  128 
Pac.  9. 

Instructions.  Where  evidence  has  been 
received,  tending  to  show  that  the  con- 
struction of  the  road  will  be  a  benefit 
to  the  remainder  of  the  land,  an  instruc- 
tion to  the  jury,  that  the  compensation  to 
be  awarded  the  owner  must  be  ascertained 
without  respect  to  any  benefits  that  will 
accrue  to  the  remainder  of  the  land  from 
the  building  of  the  road,  is,  in  effect,  an  in- 
struction to  disregard  all  testimony  tend- 
ing to  show  such  benefits,  and  to  remove 
any  prejudice  to  the  defendant  from  the 
refusal  to  strike  out  evidence  thereof.  Los 
Angeles  etc.  Bv.  Co.  v.  Eumpp,  104  Cal.  20; 
37  Pac.  859. 

Findings  outside  of  issues.  In  an  action 
for  the  condemnation  of  land  for  a  street, 
where  the  pleadings  relate  merely  to  own- 
ership, and  the  jury  assess  damages,  and 
find  that  the  land  had  been  dedicated  as  a 
street,  the  finding  as  to  dedication  is  not 
within  the  issues,  and  must  be  disregarded. 
San  Jose  v.  Freyschlag,  56  Cal.  8. 

Special  finding.  The  defendant  is  en- 
titled to  a  special  finding,  where  there  is 
no  general  verdict,  upon  the  affirmative 
averment  iil  his  answer,  that  it  is  the  in- 
tention of  the  i)laintiff  to  use  the  property 
for  a  private  use.  Cummings  v.  Peters,  56 
Cal.  593. 

An  allowance  by  a  jury  for  cross-fencea, 
fruit-trees,  and  inconvenience  of  a  railroad 
curve,  appended  to  their  special  finding 
that  there  was  no  damage  to  lands  of  the 
defendant  not  taken,  is  inconsistent  with 
such  special  finding,  and  should  not  be  in- 
cluded in  the  judgment.  San  Jose  etc.  E. 
E.  Co.  V.  Mayne,  S3  Cal.  566;  23  Pac.  522. 

Judgment  unsupported  by  findings. 
Where,  in  a  proceeding  to  condemn  lanil 
for  a  railroad,  the  court  finds  generally 
the  value  of  the  land  taken,  and  the  dam- 
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ages  to  the  remainder  of  the  tract,  and  it 
does  not  appear  that  the  values  were  esti- 
mated on  a  gold-coin  basis,  a  judgment  in 
gold  coin  cannot  be  rendered.  North  Pa- 
cific R.  R.  Co.  V.  Reynolds,  50  Cal.  90. 

The  verdict.  It  is  not  a  jurisdictional 
defect,  in  condemnation  proceedings,  that 
the  verdict  does  not  specify  the  amounts 
due  the  different  defendants.  Reed  Or- 
chard Co.  V.  Superior  Court,  19  Cal.  App. 
648;  128  Pac.  9.  A  finding  by  the  jury  as 
to  the  amount  of  damages  to  be  awarded, 
although  it  may  be  unjust,  does  not  affect 
the  conclusiveness  of  the  verdict,  if  it  can 
be  sustained  in  any  aspect  of  the  evidence. 
Colusa  County  v.  Hudson,  85  Cal.  633;  24 
Pac.  791. 

Power  of  court  over  findings  of  jury. 
Where  the  question  whether  the  taking  of 
property  for  public  use  is  necessary  for 
such  use,  is  submitted  to  a  jury,  which 
finds  on  the  issue,  the  court  has  no  power 
to  disregard  such  finding  and  make  find- 
ings of  its  own.  Wilmington  Canal  etc.  Co. 
V.  Dominguez,  50  Cal.  505. 

No  refund  where  second  award  less  than 
first.  Where  the  condemnation-money 
awarded  is  paid  into  court,  the  plaintiff 
acquires  a  vested  right  in  the  property, 
and  the  defendant  a  vested  right  in  the 
compensation,  which  he  is  not  required  to 
refund,  in  part,  in  case  a  second  trial,  upon 
a  claim  for  greater  compensation,  results 
in  an  award  of  a  smaller  compensation 
than  that  awarded  and  paid  on  the  first 
trial.  Los  Angeles  etc.  Ry.  Co.  v.  Rumpp, 
104  Cal.  20;  37  Pac.  859. 

Land  deemed  taken  when.  The  time 
when  the  land  is  "taken"  is  not  the  time 
when  the  plat  of  survey  is  filed  with  the 
secretary  of  state,  nor  when  the  company 
enters  for  the  purpose  of  construction. 
San  Francisco  etc.  R.  R.  Co.  v.  Mahoney, 
29  Cal.  112.  Land  is  not  "taken  for  public 
use,"  in  the  sense  in  which  the  word 
"taken"  is  used  in  the  constitution,  until 
the  last  act  has  been  performed,  which, 
under  the  mode  of  condemnation  adopted, 
is  required  to  transfer  the  title  or  subject 
it  to  the  servitude.  Fox  v.  Western  Pac. 
R.  R.  Co.,  31  Cal.  538;  but  see  Callahan  v. 
Dunn,  78  Cal.  370;  20  Pac.  737. 

Prerequisite  to  motion  to  set  aside  re- 
port of  commissioners.  Where  it  is  claimed 
that  commissioners  have  not  assessed  com- 
pensation for  each  piece  of  land  taken,  and 
for  each  source  of  damage,  separately,  an 
objection  on  that  ground  must  be  taken  be- 
fore the  commissioners  themselves,  to  af- 
ford them   an   opportunity  to  obviate  the 

§  1248a.     Removal  of  railroads,  etc.,  from  rights  of  way  taken  for  roads. 

In  any  proceeding  taken  under  the  provisions  of  this  title,  where  any  rail- 
road, street  or  interurban  railway  tracks  are  situated  on,  upon,  along  or 
across  any  lands  or  rights  of  way  sought  to  be  taken  therein,  for  road,  high- 
way, boulevard,  street  or  alley  purposes,  or  for  the  purposes  of  a  right  of 


objection,  and  if  they  refuse,  an  objection 
must  be  noted;  otherwise  the  party  can- 
not move  to  set  aside  the  report  on  that 
ground  when  the  report  is  presented  in 
court.  Application  of  Clear  Lake  Water 
Co.,  48  Cal.  586. 

"Present  market  value,"  defined.  The 
"present  market  value"  means,  not  what 
the  owner  could  realize  at  forced  sale,  but 
the  price  he  could  obtain  after  reasonable 
and  ample  time,  such  as  would  ordinarily 
be  taken  by  an  owner  to  make  a  sale  of 
like  property.  Santa  Ana  v.  Harlin,  99 
Cal.  538;  34  Pac.  224, 

Damages  or  Injuries  for  whicli  compensation 
must  be  made.  See  notes  31  Am.  Dec.  373;  88 
Am.  Dec.  113;  4  Am.  St.  Rep.  399;  9  Am.  Si. 
Rep.  1-14;  19  Am.  St.  Rep.  459;  22  Am.  St.  Rep. 
50;  85  Am.  St.  Rep.  291. 

How  far  benefits  may  be  considered  as  offsets 
to  damages  in  eminent  domain.  See  note  45  Am. 
Dec.  532. 

Measure  of  damages  in  cases  of  condemnation 
of  property.    See  note  88  Am.  Dec.  113. 

Compensation  where  lands  are  taken  for  right 
of  way  of  railroad.    See  note  19  Am.  St.  Rep.  458. 

Compensation  for  interest  acquired  by  telegraph 
or  telephone  company  in  railroad  right  of  way. 
See  notes  1  Ann.  Cas.  741;  20  Ann.  Gas.  723; 
42  L.  R.  A.   (N.  S.)   225. 

Right  of  mortgagee  to  award  in  condemnation 
proceedings.    See  note  4  Ann.  Cas.  944. 

Oflfer  to  purchase  by  third  person  as  evidence 
of  value  of  property  taken  in  eminent  domain 
proceedings.    See  note  5  Ann.  Cas.  971. 

Right  to  compensation  for  improvements  placed 
on  land  by  condemnor  without  authority.  See 
noti's  6  Ann.  Cas.  382;   13  Ann.  Cas.  980. 

Recovery  of  damages  in  condemnation  proceed- 
ings for  injury  to  personal  property  or  expense 
of  removing  it  from  premises.  See  notes  8  Ann. 
Cas.  696;   16  Ann.  Cas.  787. 

Danger  of  injury  to  persons  or  livestock  as  ele- 
ment of  damage  to  land  by  construction  of  rail- 
road. See  notes  16  Ann.  Cas.  697;  19  Ann.  Cas. 
929. 

Liability  of  railroad  for  damages  caused  by 
construction  of  road  to  land  through  which  it  has 
acquired  right  of  way.       See  noti.  19  Ann.  Cas.  3.T5. 

Price  paid  by  condemnor  for  other  property  for 
use  in  same  enterprise  as  evidence  of  value  of 
land  condemned.    See  note  20  Ann.  Cas.  695. 

Right  to  compensation  for  improvements  placed 
on  land  by  condemnor  with  authority  or  color 
thereof.    See  note  Ann.  Cas.  1912A,  244. 

Availability  of  stream,  etc.,  on  land  as  source 
of  water  supply  as  element  of  value  in  eminent 
domain  proceedings.  See  note  Ann.  Cas.  1912C, 
1238. 

CODE  COMMISSIONERS'  NOTE.  1.  Subd.  2. 
See  California  Pacific  R.  R.  Co.  v.  Central  Pacific 
R.  R.  Co.,  by  Dwinelle,  judge  fifteenth  district 
court,  sitting  for  the  sixth  district  judge,  Sac- 
ramento County. 

2.  Generally.  See  Sacramento  Valley  R.  R. 
Co.  V.  Moffatt,  6  Cal.  74;  Koppikus  v.  State 
Capitol  Commissioners,  16  Cal.  248;  Spring  Val- 
Ipv  Water  Worl-:s  v.  San  Francisco,  22  Cal.  434; 
Curran  v.  Shatturlc,  24  Cal.  427;  Creighton  v. 
M.inson,  27  Cal.  613;  San  Francisco  etc.  R.  R. 
Co.  V.  Mahoney,  29  Cal.  112;  San  Francisco  etc. 
■R.  R.  Co.  V.  Caldwell,  31  Cal.  367;  Central 
Pacific  R.  R.  Co.  v.  Pearson,  35  Cal.  247. 
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way  for  any  public  utility  to  be  constructed,  completed  and  maintained  by 
a  county,  city  and  county,  or  any  incorporated  city  or  town,  or  by  a  munici- 
pal water  district,  the  plaintiff  shall,  if  the  complaint  contains  a  prayer 
therefor,  and  shows  the  matter  hereinafter  provided,  obtained  a  final  judg- 
ment of  condemnation  ordering,  in  addition  to  the  condemnation  of  such 
lands  or  right  of  way  for  the  purposes  set  forth  in  the  complaint,  the  reloca- 
tion or  removal  of  any  railroad,  street  or  interurban  railway  tracks  thereon. 
Where  the  removal  or  relocation  of  such  tracks  is  sought  in  any  such  pro- 
ceedings, the  complaint  must  contain  a  description  of  the  location  and 
proposed  location  of  such  tracks,  and  must  be  accompanied  by  a  map  show- 
ing such  location  and  the  proposed  location  of  such  tracks.  The  compensa- 
tion to  be  paid  for  such  relocation  or  removal  of  tracks  shall  be  ascertained 
and  assessed  in  the  action,  as  in  other  cases,  and  separately  from  other 
sources  of  damage. 

Legislation  §  124:8a.    1.  Added  by  Stats.  1911,  "obtained   a   final   judgment"    for   "obtain   a   final 

p    g53  judgment"      ["shall  .    .    .   obtained"      (an     evident 

'3.   Amended   by   Stats.    1913,   p.   240,    (1)    in  typographical    error)];     (2)    in    second    sentencej 

first    sentence,     (a)     after    "street    or    alley    pur-  substituting       "proceedings"       for       "proceeding 

poses,"   adding  "or  for  the  purposes  of  a  right  of  (probably    another    typographical    inaccuracy). 

wav    for    any    public    utility    to    be    constructed,  ^,     ^  -,        j  r       1      • .,» 

Completed  and  maintained  by  a  county,   city  and  Damages  recoverable  by  railroad  forlaying  out 

county,   or  any  incorporated  city  or  town,  or  by  street  across  its  right  of  way.    See  note  15  Ann. 

a  municipal  water  district,"  and    (b)    substituting  C'as.  14. 

§  1249.  Date  from  which  compensation  shall  be  assessed.  Damage  on 
letting  into  possession.  For  the  purpose  of  assessing  compensation  and 
damages  the  right  thereof  shall  be  deemed  to  have  accrued  at  the  date  of  the 
issuance  of  summons  and  its  actual  value  at  that  date  shall  be  the  measure 
of  compensation  for  all  property  to  be  actually  taken,  and  the  basis  of  dam- 
ages to  property  not  actually  taken  but  injuriously  affected,  in  all  cases 
where  such  damages  are  allowed  as  provided  in  section  one  thousand  two 
hundred  forty-eight;  provided,  that  in  any  case  in  which  the  issue  is  not 
tried  within  one  year  after  the  date  of  the  commencement  of  the  action,  un- 
less the  delay  is  caused  by  the  defendant,  the  compensation  and  damages  shall 
be  deemed  to  have  accrued  at  the  date  of  the  trial.  Nothing  in  this  section 
contained  shall  be  construed  or  held  to  affect  pending  litigation.  If  an 
order  be  made  letting  the  plaintiff  into  possession,  as  provided  in  section  one 
thousand  two  hundred  fifty-four,  the  compensation  and  damages  awarded 
shall  draw  lawful  interest  from  the  date  of  such  order.  No  improvements 
put  upon  the  property  subsequent  to  the  date  of  the  service  of  summons  shall 
be  included  in  the  assessment  of  compensation  or  damages. 

Legislation  §  1249.      1.  Enacted     March     11,        provision    of    this    section,    that,    for    the 

^^J^\        J   :.  ^      r,  - ,-  o.„     ,-,-.    ■  purpose    of    assessing    compensation    and 

2.  Amended  by  Stats.  1911,  p.  842,  (1)  in  i„  '„^  •  ^  t-  ;i-  j.\. 
first  sentence,  (a)  striking  out  commas  after  the  damages  in  condemnation  proceedings,  the 
words  "damages."  "summons,"  "value,"  "date,"  right  thereto  shall  be  deemed  to  have  ac- 
"taken,"  "allowed"  (as  to  which,  qua?re),  (h)  in-  crued  at  the  date  of  the  issuance  of  sum- 
sertine  i.ssuance  of,  in  the  phrase  date  of  the  .  ,.,  ..  ,  ,,,  ,.„  .  r~,  ■ 
issuance  of  summons,"  (c)  luUling  the  proviso  at  mons,  is  constitutional  (California  South- 
the  end  of  the  sentence;  (2)  adding  the  second  ern  R.  E.  V.  Kimball,  61  Cal.  90;  Tehama 
sentence,  beginning  "Nothing  in  this  section."  County  V.  Bryan,  (3S  Cal.  .57;  8  Pae.  (J73); 
Construction  of  constitution.  Under  the  and  decisions  to  that  effect  have  become 
constitution,  the  ascertainment  and  pay-  .sfare  decisis.  Sacramento  Terminal  Co.  v. 
ment  of  damages  in  the  mode  therein  pre-  McDoug.-tll.  ID  C;il.  App.  5C2:  12'i  Pac.  .503. 
scribed,  is  a  condition  precedent  to  the  Application  of  section.  So  far  as  con- 
right  of  a  city  to  do  public  work  that  will  cerns  the  accrual  of  the  right  to  compensa- 
cause  such  damages.  Wilcox  v.  Engebret-  tion,  and  the  measure  thereof,  this  section 
sen,  160  Cal.  288;  116  Pac.  750.  is  applicable  to  proceedings  for  the  con- 
Constitutionality  of  section.  This  sec-  demnation  of  laud  for  the  opening  of  a 
tion  is  constitutional.  Los  Angeles  v.  Ga-  street.  Los  Angeles  v.  Gager,  10  Cal.  App. 
ger,  10  Cal.  App.  378;    102  Pac.   17.     The  378;  102  Pac.  17. 
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Purpose  of  amendment.  It  was  not  in- 
tended by  the  amendment  to  this  section 
in  1911  to  disturb  the  pre-existing  law  of 
damages,  in  eminent-domain  proceedings, 
with  respect  to  "pending"  actions.  Sacra- 
mento Terminal  Co.  v.  McDougall,  19  Cal. 
App.  562;  126  Pac.  503. 

"Actual  value,"  determined  how.  Under 
this  section,  the  market  or  exchange  value 
of  the  property  at  the  date  of  the  summons 
is  the  only  criterion  of  its  "actual  value" 
at  that  date,  and  "actual  value"  means 
actual  market  value;  subsequent  discov- 
eries as  to  the  intrinsic  value  of  the  land 
cannot  be  considered  for  the  purpose  of 
showing  that  its  actual  value  at  the  date 
of  the  summons  was  greater  than  its 
market  value.  Los  Angeles  v.  Pomeroy, 
124  Cal.  597;  57  Pac.  585. 

Market  value,  determined  how.  In  de- 
termining the  market  value  of  land  taken 
for  public  use,  the  test  is,  not  its  value  for 
a  special  purpose,  but  its  fair  market  value, 
in  vie">'  of  all  the  purposes  to  which  it  is 
naturally  adapted.  Sacramento  Southern 
E.  R.  Co.  V.  Heilbron,  156  Cal.  408;  104 
Pac.  979. 

Land  deemed  "taken"  when.  The  vest- 
ing of  the  title  is  not  the  only  meaning  of 
the  word  "taken,"  in  the  eminent-domain 
clause  of  the  constitution,  as  was  at  one 
time  held,  but  which  was  receded  from,  it 
being  afterwards  held  that  the  occupation 
of  land  by  a  corporation,  for  its  own  pur- 
poses, pending  proceedings  for  condemna- 
tion, is  a  taking  of  the  property,  within 
the  meaning  of  the  constitution.  Callahan 
V.  Dunn,  78  Cal.  366;  20  Pac.  737.  The 
owner  is  entitled  to  receive  a  sum  equal  to 
the  value  of  his  land  at  the  time  when  the 
land  is  "taken":  this  time  is  not  when  the 
plat  of  survey  is  filed  \Yitu  the  seerevarv  of 
state,  nor  when  the  company  enters  for  the 
purpose  of  construction.  San  Francisco 
etc.  R.  R.  Co.  V.  Mahoney,  29  Cal.  112. 

Scope  of  inquiry.  In  an  action  by  a  city 
to  condemn  land  for  a  street,  the  present 
condition  of  the  property  and  the  uses  to 
which  it  is  adapted  may  be  showii,  but  the 
proof  cannot  be  extended  to  speculative 
inquiries  as  to  possible  future  uses  under 
altered  circumstances,  which  may  or  may 
not  arise.  Los  Angeles  v.  Kerclihoff-Cuzner 
Co.,  15  Cal.  App.  676;  115  Pac.  654. 

Value  taken  as  at  what  time.  It  was 
held  in  California  Southern  R.  R.  Co.  v. 
Colton  Land  etc.  Co.,  2  Cal.  Unrep.  244,  2 
Pac.  38,  that  the  compensation  to  be  al- 
lowed is  the  value  at  the  time  of  trial,  and 
not  at  the  date  of  the  summons,  as  pre- 
scribed in  this  section;  but  a  rehearing 
was  granted,  and  the  court,  in  bank,  ren- 
dered a  decision  to  the  contrary  (Cali- 
fornia Southern  R.  R.  Co.  v.  Colton  Land 
etc.  Co.,  2  Cal.  Unrep.  247),  upon  the 
authority  of  California  Southern  R.  R.  Co. 
v.  Kimball,  61  Cal.  90. 


Measure  of  damages.  The  measure  of 
damages  for  land  actually  taken  for  public 
use  is  its  market  value.  Sacramento 
Southern  R.  R.  Co.  v.  Heilbron,  156  Cal. 
408;  104  Pac.  979;  Central  Pacific  Ry.  Co. 
V.  Feldman,  152  Cal.  303;  92  Pac.  489.  The 
true  measure  of  damages  to  be  applied  in 
all  cases  of  a  taking  by  virtue  of  eminent 
domain  is  the  depreciation  in  value  of  the 
property  affected  by  the  taking.  Hercules 
Water  Co.  v.  Fernandez,  5  Cal.  App.  726; 
91  Pac.  401.  The  actual  market  value  of 
the  land  is  the  measure  of  damages,  and 
not  its  value  in  use  to  the  owner,  or  to  the 
party  who  is  seeking  to  condemn  it.  Cen- 
tral Pacific  Ry.  Co.  v.  Feldman,  152  Cal. 
303;  92  Pac.  849. 

Right  to  jury  trial.  The  fact  that  the 
statute,  providing  a  mode  by  which  the 
damage  to  private  property  caused  by  a 
public  improvement  may  be  ascertained, 
does  not  make  a  provision  for  a  con- 
demnation suit,  excejjt  where  damages  are 
awarded  to  the  owner  and  he  is  unwilling 
to  accept  the  amount  allowed,  does  not  de- 
prive him  of  the  right  to  a  jury  trial, 
where  no  damages  have  been  awarded  him 
in  the  proceedings.  Wilcox  v.  Engebret- 
sen,  160  Cal.  288;  116  Pac.  750. 

Instructions.  Where  no  evidence  is  given 
of  an  increase  in  the  value  of  the  land 
condemned,  between  the  commencement  of 
the  action  and  the  trial,  an  instruction 
that  the  jury  should,  in  assessing  the  dam- 
ages, consider  the  market  value  of  the 
laud  on  the  day  after  the  commencement 
of  the  action,  is  not  erroneous.  Areata  etc. 
R.  R.  Co.  V.  Murphy,  71  Cal.  122;  11  Pac. 
881.  An  instruction  upon  how  to  estimate 
damages  to  land  not  taken,  is  not  errone- 
ous because  it  contains  the  phrase  "market 
value"  of  the  land,  instead  of  the  phrase 
"actual  value,"  where  the  instruction  is 
otherwise  in  strict  accord  with  the  rule 
laid  down  in  this  section.  Sacramento 
Southern  R.  R.  Co.  v.  Heilbron,  156  Cal. 
408;  104  Pac.  979. 

Erroneous  ruling.  The  value  of  the  land 
proposed  to  be  taken  is  to  be  determined 
as  of  the  date  of  the  summons  in  the  ac- 
tion: a  ruling  of  the  court,  confirming  the 
inquiry  to  the  value  of  the  land  at  the 
date  of  trial  is  erroneous.  San  Jose  etc. 
R.  R.  Co.  V.  Mayne,  83  Cal.  566;  23  Pac. 
522. 

Construction  of  verdict.  Where  the  com- 
plaint is  filed  and  the  summons  is  issued 
on  the  same  day,  a  verdict  finding  the 
value  of  the  land  taken  and  the  amount 
of  the  damage  to  the  remaining  land  must 
be  construed  with  reference  to  the  issues 
m.ade  by  the  jtleadings,  and  held  to  be  a 
finding  as  to  the  value  of  the  land  and 
the  damages  at  the  date  of  the  issuance 
of  the  summons.  Pacific  Coast  Ry.  Co.  v. 
Porter,  74  Cal.  261;  15  Pac.  774. 
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Time  with  reference  to  which  value  of  property  Right   of  land-owner  to   compensation  for  im- 

taken  by  eminent  domain  is  to  be  estimated.    See  proTements  placed  by  him  on  land  after  institu- 

note  9  Ann.  Cas.  115.  tion   of   condemnation   proceedings.     See   note   17 

Eight  to   interest   as   part   of   compensation   in  Ann.  Cas.  1033. 
eminent   domain   proceedings.     See    note    15    Ann. 
Cas.  103. 

§  1250.  New  proceedings  to  cure  defective  title.  If  the  title  attempted  to 
be  acquired  is  found  to  be  defective  from  any  cause,  the  plaintiff  may  again 
institute  proceedings  to  acquire  the  same,  as  in  this  title  prescribed. 

Legislation  8  1250.      Enacted  March  11,1872.        Gilmer   v.    Lime   Point,    18    Cal.   229;    Curran   ▼. 
CODE    COMMISSIONERS'   NOTE.     San   Fran-         Shattuck,  24  Cal.  427. 
Cisco    etc.    R.    R.    Co.    v.    Mahoney,    29    Cal.    112; 

§  1251.  Payment  of  assessment.  Time  of  litigation  excluded.  Property 
taken  by  state.  The  plaintiff  must,  within  thirty  days  after  final  judgment, 
pay  the  sum  of  money  assessed.  In  case  the  plaintiff  is  the  state  of  Cali- 
fornia, or  is  a  public  corporation,  and  it  appears  by  affidavit  that  bonds  of 
said  state  or  public  corporation  must  be  issued  and  sold  in  order  to  provide 
the  money  necessary  to  pay  the  sum  assessed,  then  such  sum  may  be  paid  at 
any  time  within  one  year  from  the  date  of  such  judgment;  provided,  fur- 
ther, that  if  the  sale  of  any  such  bonds  cannot  be  had  by  reason  of  litigation 
affecting  the  validity  thereof,  then  the  time  during  which  such  litigation  is 
pending  shall  not  be  considered  a  part  of  the  one  year's  time  in  which  such 
payment  must  be  made.  In  case  the  use  is  for  railroad  purposes,  the  plain- 
tiff may,  at  the  time  of  or  before  payment,  elect  to  build  the  farm  or  private 
crossings,  fences  and  cattle-guards;  and  if  he  so  elect,  shall  execute  to  the 
defendant  a  bond,  with  sureties  to  be  approved  by  the  court  in  double  the 
assessed  cost  of  the  same,  to  build  such  farm  or  private  crossings,  fences 
and  cattle-guards  within  eighteen  months  from  the  time  the  railroad  is  built 
on  the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the  cost  of  such 
farm  or  private  crossings,  fences  and  cattle-guards.  In  an  action  on  such 
bond,  the  plaintiff  may  recover  reasonable  attorney's  fees.  In  case  of  prop- 
erty being  taken  by  the  state  or  any  county,  or  city  and  county,  for  highway 
purposes,  the  state  or  such  county,  or  city  and  county,  may  elect  to  build  the 
fences  for  which  damages  may  have  been  assessed  and  in  such  case  the 
amount  assessed  shall  be  deposited  with  the  clerk  of  the  court  having  juris- 
diction of  the  action,  and  if  such  fences  are  not  constructed  within  one  year 
from  the  date  of  judgment  the  said  money  shall  be  paid  to  the  defendant  or 
defendants  entitled  thereto,  or  to  his  or  their  order,  who  shall  immediately 
build  said  fences.  In  case  the  state,  or  county,  or  city  and  county,  builds 
said  fences  the  moneys  deposited  shall  be  returned  to  said  state  or  county, 
or  city  and  county,  and  in  case  the  said  moneys  are  paid  to  the  owner  or 
owners  of  the  lands  condemned  and  are  not  used  for  said  purposes,  within 
one  year  from  the  date  of  judgment,  the  same  may  be  recovered  by  said 
state,  or  county,  or  city  and  county. 

Legislation  g    1251.       1.    Enacted     March     11,  3.   Amended     by     Stats.     1911,     p.     29,     the 

1873,     and    then     read:     "§  1251.   The    plaintiff  changes  from  this  amendment  being  noted  infra, 
must,    within    thirty    days    after    final    judgment,  3.  Amended    by    Stats.    1913,   p.    241,    (1)    in 

pay  the  sum  of  money  assessed;   but  may,^t  the  first    sentence,     (a)    substituting    "one    year"    for 

time    of    or    before    payment,    elect    to    build    the  "six    months,"     and     (b)     in     the     proviso,     "one 

fences  and  cattle-guards;  and  if  he  so  elect,  shall  year's"    for   "six   months'";    (2)    adding   the   two 

execute    to    the    defendant    a   bond,    with    sureties  final   sentences. 

to     be    approved    by    the      court     in    double     the  4.   Amended  by   Stats.   1915,  p.  938,   in  third 

assessed   cost   of   the    same,    to   build   such    fences  sentence,    inserting    "farm    or   private    crossino-s," 

and    cattle-guards    within    eighteen    months    from  before    "fences    and    cattle-guards,"    in    the    three 

the   time   the  railroad  is  built   on   the  land   taken,  instances, 
and  if  such  bond  be  given,  need  not  pay  the  cost 

of  such  fences  and  cattle-guard.     In  an   action  Construction  of  code  sections.     The  iudff- 

on    such   bond    the    plaintiff   may   recover    reason-  ^  J.^.  ^      ^     -i  :i 

able  attorney's  fees."  ment  on   tne  assessment  of  damages,  and 

2  Fair. — 91 
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adjudicating  that  the  use  is  public,  the 
taking  necessary,  etc.,  is  the  "final  judg- 
ment" referred  to  in  this  section;  the 
"final  order  of  condemnation,"  provided 
for  in  §  1253,  post,  is  a  special  order  made 
after  final  judgment.  California  Southern 
E.  E.  Co.  V.  Southern  Pacific  E.  E.  Co.,  67 
Cal.  59;  7  Pac.  123;  Glenn  County  v.  John- 
ston, 129  Cal.  404;  62  Pac.  66;  Alameda 
V.  Cohen,  133  Cal.  5;  65  Pac.  127. 

Final  judgment,  what  is.  Ordinarily,  a 
judgment  is  not  final  when  the  law  con- 
templates further  and  subsequent  proceed- 
ings in  the  same  court  to  precede  the  ab- 
solute determination  of  the  rights  of  the 
parties;  but,  construing  the  sections  of 
this  title  together,  the  final  judgment  is, 
and  must  be,  the  judgment  which  adjudges 
the  sum  to  be  paid  within  thirty  days 
after  it  is  entered.  California  Southern 
E.  E.  Co.  V.  Southern  Pacific  E.  E.  Co.,  67 
Cal.  59;  7  Pac.  123.  The  judgment  of  con- 
demnation is  the  final  judgment,  under  the 
statute  treating  of  eminent  domain.  Ala- 
meda V.  Cohen,  133  Cal.  5;  65  Pac.  127. 
The  final  judgment  mentioned  in  this  sec- 
tion, as  to  payment,  reference  to  which 
is  made  in  §  1252,  post,  is  the  judgment 
fixing  the  amount  of  the  damages:  it  is  a 
final  judgment,  and  is  appealable.  Lincoln 
Northern  Ev.  Co.  v.  Wiswell,  8  Cal.  App. 
578;97Pac.'536. 

Money  assessed  must  be  paid  when.  It 
becomes  the  duty  of  the  plaintiff  to  pay 
the  money  assessed  as  damages,  within 
thirty  days  after  final  judgment,  or  to  de- 
posit the  same  in  court.  Alameda  v.  Cohen, 
133  Cal.  5;  65  Pac.  127.  The  provision  of 
this  section  requiring  payment  within 
thirty  days  after  final  judgment,  is  gen- 
eral, and  applies  to  all  cases.  Glenn 
County  V.  Johnston,  129  Cal.  404;  62  Pac. 
66.  The  object  of  this  section  is  to  re- 
quire payment  before  the  expiration  of  a 
certain  time:  the  judgment  is  not  void  be- 
cause the  payment  or  deposit  is  made  be- 
fore it  is  due  or  payable,  but  a  payment 
or  deposit  after  the  time  fixed  is  too  late. 
Madera  County  v.  Eaymond  Granite  Co., 
139  Cal.  128;  72  Pac.  915.  The  plaintiff 
cannot,  after  obtaining  final  judgment, 
wait  for  years,  and  then  make  payment 
and  procure  final  order  of  condemnation. 
Bensley  v.  Mountain  Lake  Water  Co.,  13 
Cal.  306;  73  Am.  Dec.  575. 

Plaintiff  not  bound  to  take  land  and  pay- 
compensation.  The  plaintiff,  by  bringing 
an  action  to  condemn  land  for  a  public 
use,  does  not  bind  himself  to  take  the 
land,  and  pay  the  compensation  fixed  by 
the  court  or  jury.  Pool  v.  Butler,  141  Cal. 
46;  74  Pac.  444.  The  government  is  under 
no  obligation  to  take  the  land  condemned, 
if  the  terms,  when  a.scertained,  are  not 
satisfactory.  Fox  v.  Western  Pacific  E.  E. 
Co.,  31  Cal.  538.  The  plaintiff  may  give 
notice  of  abandonment,  and,  notwithstand- 


ing a  judgment  that  the  amount  of  the 
verdict  be  paid  within  thirty  days,  the 
court  may  order  a  dismissal  at  plaintiff's 
costs.  Lincoln  Northern  Ey.  Co.  v.  Wis- 
well, 8  Cal.  App.  578;  97  Pac.  536. 

Payment  or  tender  is  condition  pre- 
cedent to  entry.  The  payment  or  tender 
of  the  money  awarded  is  a  condition  pre- 
cedent to  the  right  of  a  railroad  company 
to  enter  upon  the  land  for  the  purposes 
of  construction;  without  compliance  with 
the  requirement,  such  entry  may  be  en- 
joined by  a  court  of  equity,  or  prosecuted 
for  in  trespass  at  law.  San  Francisco  etc. 
E.  E.  Co.  V.  Mahoney,  29  Cal.  112. 

Fences  and  cattle-guards.  The  provis- 
ion of  this  section  relating  to  fences  and 
cattle-guards  is  applicable  only  to  railroad 
companies.  Glenn  County  v.  Johnston,  129 
Cal.  404;  62  Pac.  6G. 

Sufficiency  of  bond.  Where  the  plaintiff 
is  adjudged  to  pay  $11,954  as  the  cost  of 
fences  and  cattle-guards,  but  elects  to  give 
a  bond,  under  the  provision  of  this  sec- 
tion requiring  that  the  bond  shall  be  exe- 
cuted with  sureties,  to  be  approved  by  the 
court,  in  double  the  amount  assessed,  a 
bond  signed  by  four  sureties  in  the  sum 
of  $6,000  each  is  insuflSeient.  California 
Southern  E.  E.  Co.  v.  Southern  Pacific 
E.  E.  Co.,  65  Cal.  293;  4  Pac.  12. 

Amended  bond  ineffectual  when.  An 
amended  bond,  filed  after  the  lapse  of 
the  prescribed  time,  is  ineffectual.  Cali- 
fornia Southern  E.  E.  Co.  v.  Southern 
Pacific  E.  E.  Co.,  65  Cal.  293;  4  Pac.  12. 

Action  on  bond.  Where,  in  condemna- 
tion proceedings  for  the  building  of  a 
railroad,  a  bond  for  the  construction  of 
fences  has  been  voluntarily  given,  and 
possession  taken  of  the  land,  an  action 
may  be  maintained  against  the  sureties  on 
the  bond  for  its  violation,  even  if  it  is  not 
a  statutory  bond.  Farley  v.  Moran,  3  Cal. 
Unrep.  572;  31  Pac.  158.  Upon  the  viola- 
tion of  the  bond  to  construct  fences,  the 
owner  of  the  land  may  sue  upon  the  bond 
(Butte  County  v.  Boydston,  64  Cal.  110; 
29  Pac.  511);  and  the  owner  of  the  land 
need  not  construct  such  fences  before 
bringing  action  on  the  bond.  Farley  v. 
Moran,  3  Cal.  Unrep.  572;  31  Pac.  158. 

Liability  of  owner  for  his  failure  to 
build  fences.  Where  the  assessment  is 
paid  to  the  owner  of  the  land,  and  he 
fails  to  build  and  maintain  the  fences  and 
cattle-guards,  he  is  liable  to  the  railroad 
company  for  damages  sustained  by  reason 
of  his  animals  running  at  large  upon  the 
railroad,  without  the  fault  or  negligence 
of  the  company.  Butte  County  v.  Boyd- 
ston, 64  Cal.  lib;  29  Pac.  511. 

Deposit  In  court.  The  statute  requires 
the  payment  or  deposit  in  court  of  the 
money  assessed  as  damages,  but  does  not 
require  the  payment  or  deposit  of  costs, 
which  may  be  allowed  or  not,  in  the  dis- 
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the  defendant  is  willing  to  accept  the  de- 
posit, or  is  in  a  position  to  demand  it  after 
afiirinance  of  the  judgment  upon  appeal, 
to  abandon  the  enterprise  and  withdraw 
the  deposit,  except  as  to  costs.  Pool  v, 
Butler,  141  Cal.  46;  74  Pac.  444. 

CODE  COMMISSIONERS'  NOTE.  See  note  to 
§  1250,  aute ;  see  San  Francisco  etc.  R.  R.  Co. 
V.  Mahoney,  29  Cal.  112. 


cretion   of   the   court.    Alameda  v.   Cohen, 
133  Cal.  5;  65  Pac.  127. 

Eight  to  withdraw  deposit  in  court. 
Where  a  deposit  of  the  compensation  fixed 
is  made  with  the  clerk,  but  is  not  accepted, 
it  is  a  mere  tender;  and  where  the  de- 
fendant, by  a  motion  for  new  trial  and 
an  appeal,  seeks  to  reverse  the  entire  de- 
cree,   the    plaintiff   has    the    right,    before 

§  1252.  Damages,  to  whom  paid.  Payment  may  be  made  to  the  defend- 
ants entitled  thereto,  or  the  money  may  be  deposited  in  court  for  the  de- 
fendants, and  be  distributed  to  those  entitled  thereto.  If  the  money  be  not 
so  paid  or  deposited,  the  defendants  may  have  execution  as  in  civil  cases; 
and  if  the  money  cannot  be  made  on  execution,  the  court,  upon  a  showing  to 
that  effect,  must  set  aside  and  annul  the  entire  proceedings,  and  restore  pos- 
session of  the  property  to  the  defendant,  if  possession  has  been  taken  by  the 
plaintiff. 


Payment,  when  to  be  made.  Ante,  §  1251;  post, 
§  1254. 

Legislation  §  1252.     Enacted  March   11,1873. 

Dajnages,  paid  to  whom.  Damages,  as- 
sessed for  the  value  of  land  taken  for  a 
railroad,  should  be  paid  to  the  true  owner, 
if  he  recovers  possession  from  a  trespasser 
in  possession,  who  had  filed  his  claim  for 
damages,  the  amount  assessed  being  in 
the  hands  of  a  receiver.  Rooney  v.  Sacra- 
mento Valley  R.  R.  Co.,  6  Cal.  639. 

Damages,  deposited  in  court  when. 
Where  the  title  of  the  claimants  to  land 
over  which  a  railroad  passes  is  dependent 
upon  a  confirmation  of  a  survey  of  a 
Mexican  grant,  the  location  of  which  may 
be  changed,  the  money  for  the  assessed 
value  of  the  land  should  be  paid  into 
court,  and  remain  there  until  the  title  is 
settled.  San  Francisco  etc.  R.  R.  Co.  v. 
Mahoney,  29  Cal.  112. 

Deposit  conclusive  on  defendant.  The 
deposit  of  the  amount  assessed  for  dam- 
ages, as  found  by  the  court  in  the  final 
order  of  condemnation,  unappealed  from, 
is  conclusive  upon  the  defendant,  regard- 
less of  whether  the  money  deposited  was 
obtained  by  legal  or  illegal  assessment. 
Alameda  v.  Cohen,  133  Cal.  5;  65  Pac.  127; 
Madera  County  v.  Raymond  Granite  Co., 
139  Cal.  128;  72  Pac.  915. 

Annulment  of  judgment  for  failure  to 
pay  damages.  Where  more  than  thirty 
days  have  elapsed  after  the  final  judg- 
ment, without  the  payment  or  deposit  in 
court  of  the  sum  of  money  assessed,  the 
defendant  is  entitled  to  have  the  entire 
proceedings  in  the  superior  court  vacated 

§  1253.  Final  order  of  condemnation,  what  to  contain.  When  filed,  title 
vests.  When  payments  have  been  made  and  the  bond  given,  if  the  plaintiff 
elects  to  give  one,  as  required  by  the  last  two  sections,  the  court  must  make 
a  final  order  of  condemnation,  which  must  describe  the  property  condemned 
and  the  purposes  of  such  condemnation.  A  copy  of  the  order  must  be  filed 
in  the  office  of  the  recorder  of  the  county,  and  thereupon  the  property 
described  therein  shall  vest  in  the  plaintiff  for  the  purposes  therein  specified. 


and  annulled.  Glenn  County  v.  Johnston, 
129  Cal.  404;  62  Pac.  66;  Madera  County 
V.  Raymond  Granite  Co.,  139  Cal.  128;  72 
Pac.  915. 

Plaintiff  removed  how,  when  damages 
unpaid.  Where  the  plaintiff  takes  posses- 
sion of  the  property  without  paying  the 
amount  awarded  to  the  defendant,  and 
takes  proceedings  to  have  the  judgment 
reviewed,  the  defendant  cannot  have  the 
plaintiff  removed  upon  motion  made  on 
aflSdavits:  he  must  resort  to  his  remedy 
by  action.  San  Diego  Land  etc.  Co.  v. 
Neale,  78  Cal.  80;  20  Pac.  380. 

Error  in  the  judgment.  Where  money, 
payable  by  a  municipal  corporation  for 
the.  condemnation  of  land,  is  paid  into 
court,  and  is  subject  to  the  defendant's 
call,  any  error  in  the  form  of  the  judg- 
ment, as  being  in  personam  against  the 
city,  on  which  an  execution  cannot  issue, 
is  without  injury  to  the  defendant.  Ma- 
dera County  v.  Ravmond  Granite  Co.,  139 
Cal.  128;  72  Pac.  915. 

Costs.  Costs  are  not  required  to  be  paid 
or  deposited  in  court  with  the  amount  as- 
sessed as  damages:  the  allowance  of  costs 
is  within  the  discretion  of  the  court.  Ala- 
meda V.  Cohen,  133  Cal.  5;  65  Pac.  127. 

Rights  of  mortgagee.  A  mortgagee  of 
land  that  has  been  condemned  may  resort 
to  any  unclaimed  portion  as  security  for 
his  mortgage;  and,  should  there  be  any 
necessity  for  it,  he  may  resort  to  the  fun<l 
in  the  custody  of  the  court.  Reed  Orchard 
Co.  V.  Superior  Court,  19  Cal.  App.  648; 
128  Pac.  9. 
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Legislation  §  1253.  Enacted  March  11,  1873; 
based  on  Stats.  1861,  pp.   621,    622,  §§  33,   35. 

Construction  of  code  sections.  The  final 
order  of  condemnation  mentioned  in  this 
section  is  an  order  after  judgment:  it  is 
not  the  final  judgment  mentioned  in  §  1251, 
ante  (Glenn  County  v.  Johnston,  129  Cal. 
404;  62  Pac.  66;  Los  Angeles  v.  Pomeroy, 
132  Cal.  340;  64  Pac.  477);  it  is  an  order 
after  the  final  judgment,  as  to  payment, 
reference  to  which  is  made  in  §  12.52,  ante. 
Lincoln  Northern  Ey.  Co.  v.  Wiswell,  8 
Cal.  App.  578;  97  Pac.  536. 

Power  of  legislature.  It  is  competent 
for  the  legislature  to  fix  the  mode  of  con- 
demnation of  land  for  public  highways, 
and  the  method  by  which  damages  shall 
be  ascertained,  and  the  proceedings  to  be 
had  for  their  recovery.  Lincoln  v.  Colusa 
County,  28  Cal.  663. 

Payments  required  before  final  order. 
The  only  condition  imposed  for  the  grant- 
ing of  the  final  order  of  condemnation  is 
the  payment  of  the  sum  of  money  as- 
sessed, within  thirty  days  after  final  judg- 
ment: that  condition  excludes  any  other. 
San  Francisco  etc.  Ey.  Co.  v.  Leviston,  134 
Cal.  412;  66  Pac.  473.  A  final  decree  of 
condemnation  can  be  made  only  after  full 
compensation  has  been  made  to  the  owner, 
or  ascertained  and  paid  into  court  for  him. 
San  Mateo  County  v.  Coburn,  130  Cal.  631; 
63  Pac.  78,  621.  The  statute  does  not  pro- 
vide for  interest  on  the  verdict;  nor  is  the 
payment  of  costs  required  as  a  condition 
of  the  final  order  of  condemnation.  San 
Francisco  etc.  Ey.  Co.  v.  Leviston,  134 
Cal.  412;  66  Pac.  473. 

Bond  required  before  final  order  when. 
No  bond  is  required  before  making  the 
final  order  of  condemnation,  except  in  cases 
within  the  provisions  of  the  fifth  subdi- 
vision of  8  1248,  ante.  San  Luis  Obispo 
County  v,  Simas,  1  Cal.  App.  175;  81  Pac. 
972. 

Power  of  court  to  make  final  order. 
The  authority  to  make  the  final  order  of 
condemnation  depends  upon  proof  that  the 
money  has  been  paid  into  court,  or,  what 
is  equivalent  thereto,  to  the  clerk.  San 
Luis  Obispo  County  v.  Simas,  1  Cal.  App. 
175;  81  Pac.  972.  The  court  has  no  power 
to  make  the  final  order  of  condemnation 
until  after  the  rendition  of  the  final  judg- 
ment. Madera  County  v.  Eaymond  Granite 
Co.,  139  Cal.  128;  72  Pac.  915. 

Court  must  make  final  order  when.  After 
payment  of  the  damage-money,  the  court 
must  make  the  final  order  of  condemna- 
tion. Alameda  v.  Cohen,  133  Cal.  5;  65 
Pac.  127. 

Validity  of  final  order.  The  final  order 
of  condemnation  is  not  erroneous,  where 
the  money  value  determined  by  the  jury 
is  deposited  with  the  clerk  within  the 
proper  time,  and,  upon  the  refusal  of  the 
plaintiff  to  receive  it,  is  deposited  by  the 


clerk  with  the  treasurer,  to  be  held  sub- 
ject to  the  order  of  the  court,  pursuant 
to  §  2104,  post,  and  by  the  terms  of  the 
final  order  of  condemnation  is  ordered  to 
be  paid  forthwith  by  the  treasurer  to  the 
defendants.  Los  Angeles  v.  Pomeroy,  133 
Cal.  529;  65  Pac.  1049.  The  final  order  of 
condemnation  is  not  void,  though  errone- 
ous, for  want  of  notice  and  of  an  oppor- 
tunity to  be  heard;  but  where  the  only 
fact  necessary  to  be  established  at  the 
hearing  is  the  payment,  which  is  conceded 
in  the  bill  of  exceptions,  such  error  is  not 
prejudicial.  San  Luis  Obispo  County  v. 
Simas,  1  Cal.  App.  175;  81  Pac.  972.  Until 
the  assessment,  adjudication,  and  payment 
or  tender  of  compensation,  the  owner  can- 
not be  deprived  of  his  land,  and  any  judg- 
ment of  condemnation  rendered  against 
him  is  illegal  and  void.  Butte  County  v. 
Boydston,  64  Cal.  110;  29  Pac.  511. 

Description  of  land  condemned.  The  de- 
scription of  land  condemned  for  a  private 
road  is  sufficiently  certain,  where  it  is 
aided  by  a  map  attached  to  and  made  part 
of  the  complaint,  and  is  referred  to  in  the 
judgment,  and  a  surveyor  could,  with  it 
and  the  map,  have  no  difficulty  in  defi- 
nitely locating  the  road.  Madera  County 
V.  Eaymond  Granite  Co.,  139  Cal.  128;  72 
Pac.  915.  The  judgment  must  be  so  far 
certain  as  that  the  parties,  and  any  minis- 
terial officer  who  may  be  called  on  to  en- 
force it,  may  know  what  land  is  to  be 
taken  and  paid  for.  California  Central 
Ey.  Co.  V.  Hooper,  76  Cal.  404;  18  Pac. 
599;  San  Francisco  etc.  Ey.  Co.  v.  Gould, 
122  Cal.  601;  55  Pac.  411.  Where,  in  an 
action  to  condemn  a  right  of  way  for  a 
railroad,  the  description  in  the  complaint, 
and  in  the  map  accompanying  it,  does  not 
definitely  describe  or  identify  the  line  of 
the  road,  or  the  land  sought  to  be  taken, 
and  the  same  cannot  be  accurately  deter- 
mined therefrom  by  a  surveyor,  it  cannot 
sustain  a  judgment  of  condemnation.  San 
Francisco  etc.  Ey.  Co.  v.  Gould,  122  Cal. 
601;  55  Pac.  411. 

Title  vests  in  plaintiff  when.  Not  until 
the  payment  of  the  damage-money,  and 
the  making  and  recording  of  the  final 
order  of  condemnation,  does  title  vest  in 
the  plaintiff.  Callahan  v.  Dunn,  78  Cal. 
366;  20  Pac.  737;  Pool  v.  Butler,  141  Cal. 
46;  74  Pac.  444.  No  title,  or  any  right 
of  possession,  comes  from  the  mere  con- 
demnation of  private  property  for  public, 
use:  just  compensation  actually  made,  or 
secured  according  to  law,  is  a  condition 
precedent.  Bensley  v.  Mountain  Lake 
Water  Co.,  13  Cal.  .307;  73  Am.  Dec.  575. 

Appeal.  The  final  order  of  condemna- 
tion follows,  in  point  of  time,  the  final 
judgment  of  condemnation;  and  it  will  be 
presumed,  upon  appeal,  that  it  did  so  fol- 
low, where  the  final  order  was  made  and 
filed  on  a  specified   date,  as  of  the   date 
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of    the    final   judgment;    the    reference    to  of  the  damage-money,  is  conclusive,  where 

the  prior  date  performs,  in  such  case,  no  the  appeal  is  on  the  judgment  roll  alone. 

other  ofSce  than  to  identify  the  final  order  Madera  County   v.   Raymond  Granite   Co., 

as  supplementing  the  final  jud<;ment.    Ma-  139  Cal.  12S;  72  Pac.  915. 

dera  County  v.  Raymond  Granite  Co.,  139  Record  on  appeal.     If  the  final  order  of 

Cal.  128;   72  Pac.  915.     The  final  order  of  condemnation   was  entered  without  notice 

condemnation   will   not  be   reversed,   upon  to  the  defendant,  the  record  should  show 

appeal,  on  account  of  any  question  as  to  such  fact,  to  entitle  it  to  be  urged  on  ap- 

inere    irregularity    of    proceeding,    which  peal.    Madera  County  v.  Raymond  Granite 

does  not  change  the  merits  of  the  contro-  Co.,  139  Cal.  128;  72  Pac.  915. 

versy.    Los  Angeles  v.  Pomeroy,   133   Cal.  CODE  COMMISSIONERS'  NOTE.   Stats.  1861, 

'^90-  fi!i  Pop     iniq        npiip  recitnl    in  thp  finnl         P-   ''-'^    5§  33-35,   ante;   see  Giitjsby  v.  Burtnctt, 

^_y,  DO  i-ac.  IU4J.      ine  recitai,  in  tne  nnai       g,   ^,^,    ^^g.  ^^^  ^    Western  Pacific  R.  R.  Co., 
order    of    condemnation,    of    the"    payment       3iCaI.  538. 

§  1254.  Putting  plaintiff  in  possession,  pending  conclusion  of  litigation. 
County  clerk  liable  for  money  deposited.  At  any  time  after  trial  and  .judg- 
ment entered  or  pending  an  appeal  from  the  judgment  to  the  supreme  court, 
whenever  the  plaintiff  shall  have  paid  into  court,  for  the  defendant,  the  full 
amount  of  the  judgment,  and  such  further  sum  as  may  be  required  by  the 
court  as  a  fund  to  pay  any  further  damages  and  costs  that  may  be  recov- 
ered in  said  proceeding,  as  well  as  all  damages  that  may  be  sustained  by 
the  defendant,  if,  for  any  cause,  the  property  shall  not  be  finally  taken  for 
public  use,  the  superior  court  in  which  the  proceeding  was  tried  may,  upon 
notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if  already  in  posses- 
sion, to  continue  therein,  and  if  not,  then  to  take  possession  of  and  use  the 
property  during  the  pendency  of  and  until  the  final  conclusion  of  the  litiga- 
tion, and  may,  if  necessary,  stay  all  actions  and  proceedings  against  the 
plaintiff  on  account  thereof.  The  defendant,  who  is  entitled  to  the  money 
paid  into  court  for  him  upon  any  judgment,  shall  be  entitled  to  demand  and 
receive  the  same  at  any  time  thereafter  upon  obtaining  an  order  therefor 
from  the  court.  It  shall  be  the  duty  of  the  court,  or  a  judge  thereof,  upon 
application  being  made  by  such  defendant,  to  order  and  direct  that  the 
money  so  paid  into  court  for  him  be  delivered  to  him  upon  his  filing  a  satis- 
faction of  the  judgment,  or  upon  his  filing  a  receipt  therefor,  and  an 
abandonment  of  all  defenses  to  the  action  or  proceeding,  except  as  to  the 
amount  of  damages  that  he  may  be  entitled  to  in  the  event  that  a  new  trial 
shall  be  granted.  A  payment  to  a  defendant,  as  aforesaid,  shall  be  held  to 
be  an  abandonment  by  such  defendant  of  all  defenses  interposed  by  him, 
excepting  his  claim  for  greater  compensation.  In  ascertaining  the  amount 
to  be  paid  into  court,  the  court  shall  take  care  that  the  same  be  sufficient 
and  adequate.  The  payment  of  the  money  into  court,  as  hereinbefore  pro- 
vided for,  shall  not  discharge  the  plaintiff  from  liability  to  keep  the  said 
fund  full  and  without  diminution;  but  such  money  shall  be  and  remain,  as  to 
all  accidents,  defalcations,  or  other  contingencies  (as  between  the  parties  to 
the  proceedings),  at  the  risk  of  the  plaintiff,  and  shall  so  remain  until  the 
amount  of  the  compensation  or  damages  is  finally  settled  by  judicial  deter- 
mination, and  until  the  court  awards  the  money,  or  such  part  thereof  as 
shall  be  determined  upon,  to  the  defendant,  and  until  he  is  authorized  or 
required  by  rule  of  court  to  take  it.  If,  for  any  reason,  the  money  shall  at 
any  time  be  lost,  or  otherwise  abstracted  or  withdrawn,  through  no  fault  of 
the  defendant,  the  court  shall  require  the  plaintiff  to  make  and  keep  the  sum 
good  at  all  times  until  the  litigation  is  finally  brought  to  an  end,  and  until 
paid  over  or  made  payable  to  the  defendant  by  order  of  court,  as  above  pro- 
vided, and  until  such  time  or  times  the  county  clerk  shall  be  deemed  to  be 


1254 


EMINENT    DOMAIN. 


1446 


the  custodian  of  the  money,  and  shall  be  liable  to  the  plaintiff  upon  his  offi- 
cial bond  for  the  same,  or  any  part  thereof,  in  case  it  be  for  any  reason  lost 
or  otherwise  abstracted  or  withdrawn.  The  court  may  order  the  money  to 
be  deposited  in  the  state  treasury,  and  in  such  case  it  shall  be  the  duty  of 
the  state  treasurer  to  receive  all  such  moneys,  duly  receipt  for,  and  to  safely 
keep  the  same  in  a  special  fund,  to  be  entered  on  his  books  as  a  condemnation 
fund  for  such  purpose,  and  for  such  duty  he  shall  be  liable  to  the  plaintiff 
upon  his  official  bond.  The  state  treasurer  shall  pay  out  such  money  so  de- 
posited in  such  manner  and  at  such  times  as  the  court  or  a  judge  thereof 
may,  by  order  or  decree,  direct.  In  all  cases  where  a  new  trial  has  been 
granted  upon  the  application  of  the  defendant,  and  he  has  failed  upon  such 
trial  to  obtain  greater  compensation  than  was  allowed  him  upon  the  first 
trial,  the  costs  of  such  new  trial  shall  be  taxed  against  him. 

Interest.     Ante,  §  1249. 


Legislation  §  1254.  1.  Enacted  March  11, 
187^,  and  read:  "At  any  time  after  service  ot 
summons,  the  court  may  authorize  the  plaintitt, 
if  already  in  possession,  to  continue  therein,  and 
if  not,  then  to  take  possession  of  and  use  the 
property  during  the  pendency  and  until  the  final 
conclusion  of  such  proceedings,  and  may  stay  all 
actions  and  proceedings  against  the  plaintiff  on 
account  thereof;  but  the  plaintiff  must  give  secu- 
rity, to  be  approved  by  such  court  or  judge,  to 
pay  as  well  the  compensation  in  that  behalf, 
when  ascertained,  as  all  damages  which  may  be 
sustained  bv  the  defendant,  if  for  any  cause  the 
property    shall    not    be    finally    taken    for    public 

^  I'.  Amended  by  Code  Amdts.  1877-78,  p.  108 
to  read:  "At  any  time  after  trial  by  jury  and 
judgment  entered  upon  their  verdict,  or  pending 
an  appeal  from  the  judgment  to  the  supreme 
court,  whenever  the  plaintiff  shall  have  paid  into 
court,  for  the  defendant,  the  full  amount  of  the 
judgment,  and  such  further  sum  as  may  be  re- 
Quired  by  the  court,  or  judge  thereof  at  cham- 
bers, as  a  fund  to  pay  any  further  damages  and 
costs  that  may  be  recovered  in  said  action,  as 
well  as  all  damages  that  may  be  sustained  by  the 
defendant,  if,  for  any  cause,  the  property  shall 
not  be  finallv  taken  for  public  use.  The  district 
court  in  which  the  action  was  tried,  or  the  judge 
thereof  at  chambers,  may,  upon  notice  of  not  less 
than  ten  days,  authorize  the  plaintiff,  if  already 
in  possession,  to  continue  therein,  and  if  not, 
then  to  take  possession  of  and  use  the  property 
during  the  pendency  of  and  until  the  final  con- 
clusion of  the  litigation,  and  may,  if  necessary, 
stay  all  actions  and  proceedings  against  the 
plaintiff  on  account  thereof.  The  defendant,  who 
is  entitled  to  the  money  paid  into  court  for  him 
upon  any  judgment,  shall  be  entitled  to  demand 
and  receive  the  same  at  any  time  thereafter, 
upon  obtaining  an  order  therefor  of  the  court,  or 
judge  thereof  at  chambers.  It  shnll  be  the  duty 
of  the  court  or  judge,  upon  application  being 
made  by  such  defendant,  to  order  and  direct  that 
the  monev,  so  paid  into  court  for  him,  be  deliv- 
ered to  him  upon  his  filing  a  satisfaction  for  the 
judgment,  or  upon  filing  a  receipt  therefor,  and 
an  abandonment  of  all  defenses  to  the  action,  ex- 
cept as  to  the  amount  of  damages  that  he  may  be 
entitled  to  in  the  event  that  a  new  trial  shall  be 
granted.  A  pavraent  to  a  defendant,  as  afore- 
said, shall  be  "held  to  be  an  abandonment,  by 
such  defendant,  of  all  defenses  interposed  by 
him,  excepting  his  claim  for  further  compensa- 
tion. In  ascertaining  the  amount  to  be  paid  into 
court,  the  court,  or  judge  thereof  at  chambers, 
shall  take  care  that  the  same  be  sufficient  and 
adequate.  The  payment  of  the  money  into  court, 
as  hereinbefore  provided  for,  shall  not  discharge 
the  plaintiff  from  liability  to  keep  the  said  fund 
full  and  without  diminution;  but  such  money 
shall  be  and  remain,  as  to  all  accidents,  defalca- 
tions, or  other  contingencies  (as  between  the  par- 
ties to  the  procceding.s'),  at  the  risk  of  the  plain- 
tiff, and  shall  so  remain  until  the  amount  of  the 
compensation    or    damages    is    finally    settled    by 


judicial  determination,  and  until  the  court  awards 
the  money,  or  such  part  thereof  as  shall  be 
determined  upon,  to  the  defendant,  and  until  he 
is  authorized  or  required  by  rule  of  court  to  take 
it.  If,  for  any  reason,  the  money  shall  at  any 
time  be  lost,  or  otherwise  abstracted,  or  with- 
drawn, through  no  fault  of  the  defendant,  the 
court  shall  require  the  plaintiff  to  make  and 
keep  the  sum  good  at  all  times  until  the  litiga- 
tion is  finally  brought  to  an  end,  and  until  paid 
over  or  made  payable  to  the  defendant  by  order 
of  court,  as  above  provided.  The  court,  or  the 
judge  thereof  at  chambers,  shall  order  the  money 
to  be  deposited  in  the  state  treasury,  and  it  shall 
be  the  duty  of  the  state  treasurer  to  receive  all 
such  moneys,  duly  receipt  for  and  safely  keep 
the  same  in  a  special  fund,  to  be  entered  on  his 
books  as  a  condemnation  fund  for  such  purpose, 
and  for  such  duty  he  shall  be  liable  to  the  state 
upon  his  olncial  bond.  The  state  treasurer  shall 
pay  out  such  money,  so  deposited,  in  such  manner 
and  at  such  times  as  the  court,  or  judge  thereof 
at  chambers,   may,   by  order  or  decree,   direct." 

3.  Amended  by  Code  Amdts.  1880,  p.  119, 
the  section  then  being  the  same  as  the  amend- 
ment of  1903,  except  that  in  the  sentence  begin- 
ning "The  court  may  order,"  it  had  the  words 
"and  safely  keep,"  instead  of  the  split  infinitive, 
"and   to    safely   keep." 

4.  Amended  by  Stats.  1897,  p.  186,  (1) 
preceding  the  sentence  of  the  amendment  of  1903. 
beginning  "It  shall  be  the  duty  of  the  court," 
the  section  was  amended  to  read,  "At  any  time 
after  the  filing  of  the  complaint,  and  the  issuance 
and  service  of  the  summons  thereon,  the  court 
may,  upon  notice  to  the  defendant  by  said  court, 
by  an  order  in  that  behalf  made,  authorize  the 
plaintiff,  if  already  in  possession,  to  continue  in 
the  possession  and  use,  and  if  not  in  possession, 
to  take  possession  of  and  use  the  laud  and  nrem- 
ises  sought  to  be  condemned,  during  the  pendency 
and  until  the  final  conclusion  of  the  proceedings 
brought  to  condemn  the  same,  and  may  stay  all 
actions  and  proceedings  against  such  plaintiff  on 
account  thereof;  provided,  however,  that  in  and 
by  said  order  said  plaintiff  shall  be  ordered  to 
pay,  and  thereafter  and  before  the  taking  of  such 
possession,  or  of  the  further  continuance  in  pos- 
session of  any  such  land  and  premises,  pay  a 
sufficient  sum  of  money  into  court,  or  give  secu- 
rity for  the  payment  thereof,  to  be  approved  by 
the  judge  of  such  court,  to  compensate  said  de- 
fendant for  all  damages  which  may  be  sustained 
by  said  defendant  by  reason  of  such  proceedings, 
or  of  any  such  condemnation;  provided,  the  con- 
demnation shall  be  finally  had  of  the  said  land 
and  premises,  together  with  all  damages  which 
may  be  sustained  by  the  said  defendant,  if  the 
said  proceedings  for  said  condemnation  shall 
finally  fail:  or  if  for  any  cause  the  said  land  and 
premises  shall  not  be  taken  for  the  public  use 
for  which  the  same  is  sought  to  be  condemned, 
and  upon  the  deposit  of  the  said  money,  or  upon 
the  giving  of  .such  security,  as  ordered  by  the 
court,  the  said  plaintiff,  by  the  said  order  of 
the  said  court,  shall  be  let  into  the  possession 
and  use  of  said  land  and  premises  sought  to  be 
condemned,  or  be  continued  in  the  possession  and 
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use  thereof,  in  the  snme  manner  and  to  the  same 
effect  as  the  said  plaintiff  would  be  entitled  after 
the  trial  of  such  .proceedings  and  the  entry  of 
final  judgment  therein,  except  that  the  right  of 
said  plaintiff  to  retain  such  possession  and  to 
use  said  land  and  premises  shall  be  determined 
by  said  final  judgment,  and  in  case  of  a  refusal 
of  the  defendant,  upon  the  urder  of  said  court, 
to  allow  the  said  plaintiff  to  enter  into  the  pos- 
session and  use  of  said  land  and  premises,  or  any 
part  thereof,  the  said  court,  upon  application  of 
said  plaintiff,  shall  issue  a  writ  of  assistance  of 
the  same  force  and  effect  as  writs  of  assistance 
are  issued  in  other  cusps  in  v.hich  writs  of  as- 
sistance are  issuable,  which  said  writ  shall  be 
executed  by  the  sheriff  of  the  county  wherein  the 
said  land  and  premises  may  be  situated,  without 
delay.  The  defendant  who  is  entitled  to  the 
said  money  paid  into  court  as  aforesaid,  or  upon 
any  judgment  in  such  proceedings,  shall  be  en- 
titled to  demand  and  receive  the  same  at  any 
time  thereafter  upon  obtaining  an  order  therefor 
from  the  court";  (2)  in  sentence  beginning  "It 
shall  be  the  duty  of  the  court,"  (a)  adding,  after 
these  words,  "or  a  judge  thereof,"  and  (b)  before 
"receipt  therefor,"  changing  "filing  his"  to  "his 
filing  a":  (3)  in  sentence  beginning  "A  payment 
to,"  omitting,  after  these  words,  the  article  "a"  ; 
(4)  in  sentence  beginning  "The  payment,"  chan- 
ging "order"  to  "rule"  before  "of  court  to  take 
it";  (5)  in  sentence  beginning  "The  court,"  (a) 
omitting,  after  these  words,  "however,"  and  (b) 
changing,  after  "entered,"  the  word  "upon"  to 
"on";  (6)  in  sentence  beginning  "The  state," 
adding  (a)  "or  a  judge  thereof"  after  "court," 
and    (b)    "or  decree"   after  "order." 

5.  Amended  by  Stats.  1903,  p.  109,  being  a 
re-enactment  of  the  amendment  of  1880,  with  a 
single  exception,  q.v.,  supra. 

Construction  of  constitution.  The  occu- 
pation of  land  by  a  corporation,  for  its 
own  purposes,  pending  condemnation  pro- 
ceedings, is  a  taking  of  private  property 
for  public  use,  within  the  meaning  of  the 
constitution.  Davis  v.  San  Lorenzo  E.  R. 
Co.,  47  Cal.  517;  San  Mateo  "Waterworks 
V.  Sharpstein,  50  Cal.  284;  Sanborn  v. 
Belden,  51  Cal.  266;  Vilhac  v.  Stockton 
etc.  R.  E.  Co.,  53  Cal.  208;  Callahan  v. 
Dunn,  78  Cal.  366;  20  Pae.  737;  Steinhart 
V.  Superior  Court,  137  Cal.  575;  92  Am.  St. 
Rep.  183;  59  L.  R.  A.  404;  70  Pac.  629. 

Constitutionality  of  section.  The  pro- 
vision of  the  old  §  1254,  requiring  the 
plaintiff  to  give  security  for  damages  in 
case  the  land  should  not  be  finally  taken, 
was  unconstitutional  (Vilhac  v.  Stockton 
etc.  R.  R.  Co.,  53  Cal.  208);  as  was  also 
the  provision  authorizing  the  occupation 
of  the  land  sought  to  be  condemned,  pend- 
ing the  proceeding,  without  first  requiring 
compensation  to  be  paid  therefor.  Stein- 
hart V.  Superior  Court,  137  Cal.  575;  92 
Am.  St.  Rep.  183;  59  L.  R,  A.  404;  70  Pac. 
629;  and  see  Coburn  v.  Townsend,  103  Cal. 
233;  37  Pac.  202;  Davis  v.  San  Lorenzo 
R.  R.  Co.,  47  Cal.  517.  The  constitution- 
ality of  this  section  has  been  expressly  ad- 
judicated, and  cannot  now  be  questioned. 
Reed  Orchard  Co.  v.  Superior  Court,  19 
Cal.  App.  648;  128  Pac.  9;  Heilbron  v.  Su- 
perior Court,  151  Cal.  271;  90  Pac.  706. 
The  provision  of  this  section,  that,  upon 
the  payment  of  the  sums  therein  indi- 
cated, the  court  "may  authorize  the  plain- 
tiff, if  already  in  possession,  to  continue 
therein,   and  if  not,  then  to  take  posses- 


sion of  and  use  the  property  during  the 
pendency  of  and  until  the  final  conclusion 
of  the  litigation,"  is  not  in  conflict  with 
the  constitution.  Spring  Valley  Water 
Works  V.  Drinkhouse,  95  Cal.  220;  30  Pac. 
218.  The  provision  of  this  section,  that 
where  the  defendant,  upon  a  new  trial 
granted  on  his  application,  fails  to  obtain 
a  greater  compensation  than  upon  the  first 
trial,  the  costs  of  such  new  trial  shall  be 
taxed  against  him,  is  constitutional;  and 
a  defendant,  having  received  the  compen- 
sation awarded  upon  the  first  trial,  cannot 
complain  if  the  costs  of  an  unsuccessful 
eft'ort  to  obtain  greater  compensation  are 
taxed  against  him  upon  a  second  trial. 
Los  Angeles  etc.  Ry.  Co.  v.  Rumpp,  104 
Cal.  20;  37  Pac.  859.  The  provisions  of 
this  section,  authorizing  the  plaintiff  to 
be  put  into  possession  of  the  land,  are 
not  in  conflict  with  §  14  of  article  I  of  the 
constitution,  which  does  not  contemplate 
a  preascertainment  and  award  by  a  jury 
of  damages  for  plaintiff's  temporary  use, 
in  case  the  property  shall  not  finally  be 
taken.  Heilbron  v.  Superior  Court,  151 
Cal.  271;  90  Pac.  706. 

Application  and  repeal  of  section.  This 
section  is  applicable  only  to  eminent  do- 
main, and  was  not  repealed  by  implica- 
tion by  the  amendment  to  §  949,  ante,  in 
1905.  Reed  Orchard  Co.  v.  Superior  Court, 
19  Cal.  App.  648;  128  Pac.  9. 

Power  of  legislature  and  court.  Where 
land  is  sought  to  be  taken  for  a  public 
use,  by  a  i^rivate  corporation,  in  eminent- 
domain  proceedings,  the  court  has  no 
power  to  make  a  preliminary  order  placing 
the  corporation  in  possession  of  the  land, 
during  the  pendency  of  the  proceedings, 
upon  giving  security  to  pay  damages;  nor 
has  the  legislature  any  power  to  confer 
such  authority;  and  if  such  an  order  is 
made,  and  the  corporation  acts  on  it;  it 
is  a  taking  of  private  property  for  a  pub- 
lic use.  Sanborn  v.  Belden,  51  Cal.  266; 
Steinhart  v.  Superior  Court,  137  Cal.  575; 
92  Am.  St.  Rep.  183;  59  L.  R.  A.  404;  70 
Pac.  629. 

Nature  of  proceeding.  The  proceeding 
in  eminent  domain  is  an  adversary  pro- 
ceeding, wherein  the  state  appropriates 
the  use  of  the  land  to  the  public,  subject 
only  to  the  requirement  of  the  constitu- 
tion, that  the  land  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation having  been  first  made  to  or 
paid  into  court  for  the  owner.  Pool  v. 
Butler,  141  Cal.  46;  74  Pac.  444. 

Eminent  domain  is  not  contractual.  The 
owner  of  the  land  sought  to  be  appropri- 
ated to  a  public  use  may  voluntarily  agree 
with  the  plaintiff,  the  agent  of  the  state, 
as  to  price,  and  convey  it  to  the  person 
or  corporation  who  may  desire  it  for  a 
public  use;  but  in  a  proceeding  under  the 
statute  there  is  no  element  of  contract. 
Pool  V.  Butler,  141  Cal.  46;  74  Pac   444. 
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Damages,  plaintiff  need  not  pay  or  de- 
posit, when.  Pending  a  motion  for  a  new 
trial  by  the  defendant,  and,  later,  pending 
an  appeal  by  him,  the  plaintiff  is  not 
bound  to  pay  or  deposit  the  damages  as- 
sessed upon  the  trial;  by  the  motion  and 
the  appeal  the  defendant  refuses  to  accept 
payment,  at  least  until  he  has  exhausted 
all  his  resources  to  defeat  the  condemna- 
tion; during  all  this  time  the  plaintiff  has 
the  right  to  abandon  the  enterprise,  and 
to  refuse  to  pay  the  compensation  assessed 
bv  the  court.  Pool  v.  Butler,  141  Cal.  46; 
74  Pac.  444. 

Deposit,  plaintiff  may  witlidraw,  when. 
Where  the  defendant  appeals,  and  seeks 
to  reverse  the  entire  decree  of  condemna- 
tion, and  effects  a  long  delay,  the  plain- 
tiff has  the  right,  before  the  defendant  is 
willing  to  accept  the  deposit  of  the  dam- 
age-money, and  before  he  is  in  a  position 
to  demand  it  under  afiBrmance  of  the  judg- 
ment on  appeal,  to  abandon  the  enterprise 
and  withdraw  the  deposit,  except  as  to 
costs.  Pool  V.  Butler,  141  Cal.  46;  74  Pac. 
444. 

Jurisdiction  to  ascertain  damages  for 
temporary  use.  The  fund  to  secure  dam- 
ages caused  by  temporary  use,  should  the 
property  not  be  finally  taken,  having  been 
paid  into  court  as  security  for  such  dam- 
ages, cannot  be  withdrawn  until  such 
damages  are  paid,  and  the  court  having 
custody  of  the  fund  must  have  jurisdic- 
tion and  power,  after  the  temporary  use 
has  ceased,  to  ascertain  the  amount  of 
the  damages  caused  thereby,  and  to  direct 
its  payment  out  of  the  fund.  Heilbron  v. 
Superior  Court,  151  Cal.  271;  90  Pac.  706. 

Jurisdiction  as  to  possession.  The  court 
in  which  an  action  for  condemnation  of 
lands  is  brought,  has  jurisdiction,  on  mo- 
tion, to  prevent  the  plaintiff  from  taking 
possession  of  the  land  until  an  order  of 
the  court  is  made  authorizing  it;  and  if 
possession  is  taken  before  such  order  is 
made,  it  may  be  restored,  on  motion  to 
the  court  in  which  the  action  is  pending. 
Application  of  Bryan,  65  Cal.  375;  4  Pac. 
304;  Neale  v.  Superior  Court,  77  Cal.  28; 
18  Pac.  790;  San  Diego  Land  etc.  Co.  v. 
Neale,  78  Cal.  80;  20  Pac.  380.  When  the 
plaintiff  in  condemnation  proceedings  has 
obtained  a  judgment,  and  has  made  a  suffi- 
cient deposit  to  secure  all  demands,  though 
the  amount  thereof  is  not  segregated,  the 
court  has  jurisdiction,  pending  a  motion 
for  a  new  trial  and  an  appoal  from  the 
judgment,  to  permit  the  plaintiff  to  take 
possession  of  and  to  use  the  property, 
pending  the  litigation.  Reed  Orchard  Co. 
V.  Superior  Court,  19  Cal.  App.  648;  128 
Pac.  9;  Heilbron  v.  Superior  Court,  151 
Cal.  271;  90  Pac.  706.  Since  the  amend- 
ment of  this  section  in  1903,  an  order  for 
possession,  after  payment  of  the  compen- 
sation-money   into    court,    may    be    made, 


pending  an  appeal  from  the  final  order  of 
condemnation;  and  it  is  not  error  to  re- 
fuse to  permit  proof  of  the  appeal  in  mak- 
ing the  order.  San  Luis  Obispo  County 
v.  Simas,  1  Cal.  App.  175;  81  Pac.  972. 
Where,  pending  condemnation  proceed- 
ings, the  plaintiff  takes  possession  of  the 
property,  but  not  under  color  of  authority 
of  such  proceedings,  and  does  not  pay  the 
amount  awarded  to  the  defendant,  but 
takes  proceedings  to  have  the  judgment 
reviewed,  the  defendant,  if  he  wishes  to 
have  the  plaintiff  removed  from  posses- 
sion, must  resort  to  his  remedy  by  action, 
and  cannot  have  the  plaintiff  removed 
upon  motion  made  on  affidavits;  but  if 
possession  was  taken  under  color  of  the 
proceedings,  and  the  amount  awarded  was 
not  paid,  the  court  may  remove  the  plain- 
tiff from  possession,  upon  motion;  but 
there  must  be  a  showing  that  execution 
has  been  issued,  and  that  the  money  can- 
not be  made  thereon.  San  Diego  Land  etc. 
Co.  V.  Neale,  78  Cal.  80;  20  Pac.  380. 

Void  order  giving  plaintiff  possession. 
Where  the  judge,  in  chambers,  makes  an 
order  authorizing  the  plaintiff  to  take  pos- 
session, pending  the  condemnation  pro- 
ceedings, which  he  has  no  power  to  make, 
and  afterwards  sets  the  order  aside,  a  sub- 
sequent order,  also  made  in  chambers,  re- 
instating the  first  order,  is  also  without 
authority,  and  void.  Loomis  v.  Andrews, 
.49  Cal.  239. 

Result  of  defendant's  taking  order  re- 
storing possession.  If  the  defendant  elects 
to  take  an  order  restoring  possession  which 
has  been  unlawfully  taken  by  the  plain- 
tiff, instead  of  proceeding  by  action  to  re- 
cover the  possession,  he  subjects  himself 
to  the  conditions  of  an  appeal  from  such 
order,  one  of  which  is,  that  possession  may 
be  retained  upon  the  giving  of  a  bond 
to  stay  the  proceedings,  under  §  945,  ante. 
Neale  v.  Superior  Court,  77  Cal.  28;  18 
Pac.  790;  San  Diego  Land  etc.  Co.  v. 
Neale,  78  Cal.  80;  20  Pac.  3S0. 

Result  of  abandonment  of  defense.  The 
abandonment,  by  the  defendant,  of  all  de- 
fenses, except  a  claim  for  greater  com- 
pensation, confirms  the  plaintiff's  right  to 
the  property,  and  estops  the  defendant 
from  denying  that  right;  and  the  plaintiff 
is  equally  estopped  from  saying  that  the 
money  received  by  the  defendant  is  not 
the  defendant's.  Los  Angeles  etc.  By.  Co. 
V.  Rumpp.  104  Cal.  20;  37  Pac.  859. 

Owner  deemed  compensated  when.  Com- 
pensation is  not  made  to  the  owner  by 
the  deposit  in  court  of  a  sum  of  money, 
before  the  judicial  determination  of  the 
damages,  which  money  he  cannot  take; 
for  he  is  not  compensated  until  he  may 
take  the  money  deposited,  and  it  is  not 
paid  into  court  for  him  until  he  can  take 
it.  Steinhart  v.  Superior  Court,  137  Cal. 
575;  92  Am.  St.  Rep.  183;  59  L.  R.  A.  404; 
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70  Pac.  629;  Pool  v.  Butler,  141  Cal.  46:  74 
Pac.  444. 

Title  to  deposit  and  to  land  vests  wlien. 
The  right  of  the  defendant  to  the  land,  or 
the  easement  therein,  does  not  vest  in  the 
plaintiff  by  the  deposit  of  the  compensa- 
tion with  the  clerk:  the  deposit  is  only 
a  tender,  and  the  money  tendered  does  not 
vest  in  the  defendant,  unless  he  accepts 
it;  the  vesting  of  the  title  to  the  deposit 
is  coincident  with  the  vesting  of  the  right 
to  the  land.  Pool  V.  Butler,  141  Cal.  46; 
74  Pac.  444.  Where  the  condemnation- 
money  awarded  was  paid  into  court,  with- 
out any  motion  for  a  new  trial  by  the 
plaintiff,  or  notice  of  appeal,  or  other  ob- 
jection to  the  amount  found  by  the  jury, 
and  possession  is  taken  of  the  land  con- 
demned, the  plaintiff  acquires  a  vested 
right  in  the  property,  and  the  defendant 
a  vested  right  in  the  compensation,  which 
he  is  not  required  to  refund,  in  part,  in 
case  a  second  trial,  upon  a  claim  for 
greater  compensation,  results  in  a  second 
award  of  a  smaller  compensation  than  that 
previously  awarded  and  paid.  Los  An- 
geles etc.  Ey.  Co.  v.  Rumpp,  104  Cal.  20; 
37  Pac.  859.  The  title  to  the  land  con- 
demned vests  in  the  plaintiff  when  the 
final  order  of  condemnation  is  made  by  the 
court,  and  a  copy  of  such  order  is  filed 
in  the  office  of  the  county  recorder.  Pool 
V.  Butler,  141  Cal.  46;  74  Pac.  444. 

Court  may  modify  or  vacate  orders.  The 
general  rule,  that  an  order  incidental  to 
proceedings  in  court,  and  interlocutory  in 
its  character,  may,  during  the  pendency  of 
the  proceedings,  be  modified  or  vacated 
altogether,  as  the  circumstances  appear- 
ing from  time  to  time  may  seem  to  the 
court  to  require,  applies  to  proceedings  in 
eminent  domain.  Templeton  v.  District 
Court,  47  Cal.  70. 

Counsel  fees.  Counsel  fees  are  not  al- 
lowable in  a  general  judgment  for  a 
defendant  in  condemnation  proceedings. 
Coburn  v.  Townsend,  103  Cal.  233;  37  Pac. 
202. 

Eeversal  of  judgment.  Where  the  court, 
in  a  final  order  of  condemnation,  ordered 
a  county  treasurer  to  pay  forthwith  the 
money  to  the  defendant,  and  "that  this 
be  his  warrant  therefor,"  and  there  is  no 
pretense  that  the  money  was  not  in  the 
county  treasury,  or  that  the  defendant 
could  not  immediately  take  it,  it  is  ap- 
parent that  he  would  not  receive  it  under 
any  circumstances;  therefore  the  judgment 
will  not  be  reversed  on  the  technical  point 
that  the  money  was  not  actually  carried 
from  the  treasurer's  room  to  the  court- 
room. Los  Angeles  v.  Pomeroy,  133  Cal. 
529;  65  Pac.  1049. 

Supersedeas  of  order.  Where  the  court 
has  jurisdiction,  under  this  section,  to  per- 
mit a  railroad  company  to  take  possession 


of  and  to  use  the  property  pending  the 
litigation,  the  appellate  court  will  not  is- 
sue a  writ  of  sujier.sedeas  of  such  order  for 
possession,  pending  an  appeal  from  the 
judgment.  Reed  Orchard  Co.  v.  Superior 
Court,  19  Cal.  App.  648;  128  Pac.  9. 

Owner's  right  to  appeal.  The  owner's 
right  of  appeal  Ts  conditioned  upon  his 
acceptance  of  the  preliminary  award  by 
the  court  for  damages  arising  from  the 
occupancy  during  the  pendency  of  the  ap- 
peal, should  the  property  not  be  finally 
taken.  Ileilbron  v.  Superior  Court,  151 
Cal.  271;  90  Pac.  7u6. 

Result  of  appeal  by  defendant.  An  ap- 
peal by  the  defendant,  upon  the  question 
of  compensation  alone,  accompanied  by  an 
abandonment  of  other  defenses,  does  not 
vacate  the  judgment.  Los  Angeles  etc. 
Ry.  Co.  V.  Rumpp,  104  Cal.  20;  37  Pac.  859. 
Where  the  defendant  does  not  accept  the 
damage-money  deposited,  but  perfects  an 
appeal,  and  does  not  abandon  all  defenses, 
except  for  greater  compensation,  the  court 
has  no  power  to  make  an  order  for  the 
payment  to  him  of  the  money,  the  judg- 
ment being  suspended  by  the  appeal,  which 
is  a  refusal  to  accept  the  money;  nor  can 
the  court  treat  the  judgment  as  a  final  de- 
termination of  the  rights  of  the  parties, 
though  it  is  in  form  final.  Pool  v.  Butler, 
141  Cal.  46;  74  Pac.  444. 

CODE  COMMISSIONERS'  NOTE.  See  the 
cases  following:  San  Francisco  v.  Scott,  4  Cal. 
114:  McC,-.nn  v.  Sierra  County,  7  Cal.  121;  Sac- 
ramento Valley  R.  R.  Co.  v.  Moffatt,  7  Cal.  577; 
Colton  V.  Rossi.  9  Cal.  595;  McCauley  v.  Wfller, 
12  Cal.  500;  Bcnslev  v.  Mountain  Lake  Water 
Co.,  13  Cal.  307;  73  Am.  Dec.  575;  Johnson  v. 
Alameda  County,  14  Cal.  106;  Gilmer  v.  Lime 
Point,  18  Cal.  229;  Contra  Costa  Coal  Mines 
R.  R.  Co.  V.  Moss,  23  Cal.  323;  Curran  v.  Shat- 
tuck,  24  Cal.  427;  Griesbv  v.  Burtnett,  31  Cal. 
406;  Fox  v.  Western  Pacific  R.  R.  Co.,  31  Cal. 
538.  The  commission,  in  a  first  report,  pro- 
posed to  provide  for  a  preliminary  assessment  of 
damages,  and  that  the  amount  thereof  shall  be 
deposited  in  court  before  the  entry  can  be  made; 
in  other  words,  substitute  a  deposit  of  money 
for  the  bond.  Had  that  plan  been  adopted,  the  ^ 
moving  party  would,  upon  the  deposit  of  the 
money,  have  been  released  from  all  liability,  and 
the  defendant  compelled,  at  last,  to  rely  for  his 
security  solely  upon  the  oihcial  bond  of  the  clerk 
— upon  a  bond  with  which  he  had  nothing  to  do. 
Under  the  section  as  it  now  stands,  the  defend- 
ant is  secured:  1.  By  the  responsibility  of  the 
moving  party;  2.  By  a  bond  on  which  the  sure- 
tics  may  be  subject  to  an  examination  at  his 
instance;  and  3.  By  the  fact  that  if  the  money 
is  not  paid,  no  judgment  of  final  condemnation 
can  be  entered.  Take,  for  instance,  the  recent 
notorious  case  of  Vallejo  R.  R.  Co.  v.  Central 
Pacific  R.  R.  Co.,  when  it  was  pending  in  the 
courts.  Suppose  that,  instead  of  a  bond,  as  »  con- 
dition precedent  to  taking  temporary  possession 
of  the  land  of  the  latter  company,  the  first-named 
had  been  compelled  to  submit  to  a  preliminary 
assessment  of  damages,  what  would  have  been 
the  result?  The  Vallejo  company  would  have 
been  compelled  to  have  deposited  about  four  hun- 
dred thousand  dollars  in  court,  to  have  remained 
there  until  a  final  determination  of  the  proceed- 
ings, and  if  not  able  to  do 'this,  it  would  have 
entirely  failed  in  running  its  cars  into  Sacra- 
mento City. 
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§  1255.  Costs  may  be  allowed.  Distribution  thereof.  Costs  may  be  al- 
lowed, or  not.  and  if  allowed,  may  be  apportioned  betAveen  the  parties  on  the 
same  or  adverse  sides,  in  the  discretion  of  the  court. 

not  ordered  by  the  court,  but  furnished  to 
the  parties  at  an  agreed  rate  of  compensa- 
tion, cannot  be  taxed  as  costs.  Los  An- 
geles V.  Pomeroy,  124  Cal.  597;  57  Pac. 
5S5. 

Counsel  fees  not  chargeable.  Prior  to 
the  enactment  of  §  12o5a,  post,  attorneys' 
fees  were  not  part  of  the  costs  to  be 
allowed  upon  the  dismissal  of  condemna- 
tion proceedings  (Lincoln  Northern  Ry. 
Co.  V.  Wiswell,  8  Cal.  App.  578;  97  Pac. 
536;  Southern  Pacific  E.  R.  Co.  v.  Eeis  Es- 
tate Co.,  15  Cal.  App.  216;  114  Pac.  SOS); 
nor  could  the  defendant  recover  counsel 
fees  paid  by  him,  as  a  part  of  his  com- 
pensation or  damages.  San  Jose  etc.  R.  R. 
Co.  V.  Mayne,  S3  Cal.  566;  23  Pac.  522. 

Bill  of  costs  conclusive  when,  A  veri- 
fied bill  of  costs,  properly  filed,  is  prima 
facie  evidence  that  the  items  thereof  have 
been  necessarily  incurred;  and  when  not 
objected  to  because  of  improper  items,  it 
is  eonclusive.  San  Francisco  v.  Collins,  93 
Cal.  259;  33  Pac.  56. 

Payment  or  deposit  of  costs.  The  costs 
are  not  required  to  be  paid  or  deposited  in 
court  with  the  money  assessed  as  damages. 
Alameda  v.  Cohen,  133  Cal.  5;  65  Pac.  127. 

Appeal.  An  appellant  cannot  raise  the 
question  as  to  the  proper  adjustment  of 
costs,  where  the  appeal  is  upon  the  judg- 
ment roll  alone.  Alameda  Countv  v. 
Crocker,  125  Cal.  101;  57  Pac.  766;*^  Ma- 
dera County  V.  Raymond  Granite  Co.,  139 
Cal.  128;  72  Pac.  915. 


Xiegislation  §  1255.  1.  Enacted  March  11, 
1S72. 

2.  Amendment  by  Stats.  1901.  p.  195;  un- 
constitutional.     See  note  ante,  §  5. 

Costs  in  discretion  of  court.  Costs  may 
be  allowed  or  not,  in  the  discretion  of  the 
court.  Alameda  v.  Cohen,  133  Cal.  5;  65 
Pac.  127.  While  the  power  to  allow  or 
not  to  allow  costs  in  condemnation  pro- 
ceedings is  limited  by  §  14  of  article  I  of 
the  constitution,  the  court  has  a  discretion 
to  determine  what  are  improper  items  of 
costs,  and  to  disallow  such  items.  San 
Francisco  v.  Collins,  98  Cal.  259;  33  Pac. 
56;  Alameda  County  v.  Crocker,  125  Cal. 
101;  57  Pac.  766. 

Condemning  party  should  pay  what 
costs.  The  party  seeking  the  condemna- 
tion should  be  required  to  pay  not  only 
his  own  costs,  but  also  all  proper  costs 
of  the  owner  of  the  land,  incurred  in  good 
faith  (San  Francisco  v.  Collins,  98  Cal. 
259;  33  Pac.  56);  and  the  costs  of  an  ap- 
peal by  the  owner  from  an  order  granting 
the  condemning  party  a  new  trial,  al- 
though such  order  is  affirmed  (San  Diego 
Land  etc.  Co.  v.  Neale,  88  Cal.  50;  11 
L.  E.  A.  604;  25  Pac.  977)^;  but  the  con- 
demning party  should  not  be  required  to 
pay  the  costs  of  a  second  trial,  procured 
by  the  defendant  for  the  purpose  of  se- 
curing a  larger  compensation,  but  which 
resulted  in  a  verdict  for  a  smaller  sum. 
Los  Angeles  etc.  Ry.  Co.  v.  Rumpp,  104 
Cal.  20;  37  Pac.  859. 

Transcript  not  costs  when.     A  transcript 


§  1255a.  Abandonment  of  condemnation  proceedings.  Plaintiff  may 
abandon  the  proceedings  at  any  time  after  filing  the  complaint  and  before 
the  expiration  of  thirty  days  after  final  judgment,  by  serving  on  defendant 
and  filing  in  court  a  written  notice  of  such  abandonment;  and  failure  to  com- 
'  ply  with  section  1251  of  this  code  shall  constitute  an  implied  abandonment  of 
the  proceeding.  Upon  such  abandonment,  express  or  implied,  on  motion 
of  defendant,  a  judgment  shall  be  entered  dismissing  the  proceeding  and 
awarding  the  defendant  his  costs  and  disbursements,  which  shall  include  all 
necessary  expenses  incurred  in  preparing  for  trial  and  reasonable  attorney 
fees.  These  costs  and  disbursements,  including  expenses  and  attorney  fees, 
may  be  claimed  in  and  by  a  cost-bill,  to  be  prepared,  served,  filed  and  taxed 
as  in  civil  actions;  provided,  that  said  costs  and  disbursements  shall  not 
include  expenses  incurred  in  preparing  for  trial  where  the  said  action  is  dis- 
missed forty  days  prior  to  the  time  set  for  the  trial  of  the  said  action. 

Added  by  Stats.  1911,  piration  of  thirty  days  from  the  entry  of 
judgment.  Southern  Pacific  R.  R.  Co.  v. 
Reis  Estate  Co.,  15  Cal.  App.  216;  114  Pac. 

808. 


Legislation  g  1255a. 
p.  377. 

Plaintiff   may    ask   dismissal   when.     A 

plaintiff  in  condemnation  proceedings  is 
entitled  to  abandon  claim  to  the  prop- 
erty and  ask  a  dismissal  before  the  ex- 


At    what    time    discontinuance    of    proceedings 
may  take  place.    See  note  86  Am.  Dec.  202. 
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Eight  of  land-owner  to  damages  upon  voluntary 
discontinuance  of  eminent  domain  proceedings. 
See  notes  8  Ann.  Cas.  734;  Ann.  Cas.  1912B, 
944. 


Right  of  condemnor  to  dismiss  condemnation 
proceedings  after  award  or  verdict  and  tefore 
confirmation  or  judgment.  See  note  23  L.  R.  A. 
(X.  S.)  91. 


§  1256.     Rules  of  practice.     Except  as  otherwise  provided  in  this  title,  the 

provisions  of  part  two  oi'  this  code  are  applicable  to  and  constitute  the  rules 

of  practice  in  the  proceedings  mentioned  in  this  title. 

Finding  of  jury  conclusive  when.  Where 
the  question,  whether  the  property  sought 
to  be  taken  is  necessary  tor  a  public  use, 
is  submitted  to  a  jury,  their  finding  is 
conclusive;  and  the  court  has  no  power 
to  disregard  such  finding  and  make  a 
finding  of  its  own.  Wilmington  Canal  etc. 
Co.  V.  Dominguez,  50  Cal.  505;  Cummings 
V.  Peters,  5G  Cal.  593. 


Eight  to  jury  trial  in  condemnation  proceed- 
ings.   See  note  18  Ann.  Cas.  680. 

CODE  CCMMISSIONERS'  NOTE.  The  object 
of  this  section  is  to  give  a  trial  by  jury  in  every 
case,  if  demanded,  and  when  not  demanded,  a 
trial  by  the  courf ;  and  to  conform  the  practice 
in  these  proceedings  as  near  as  practicable  to  that 
in  civil  actions.  The  advantage  in  having  the 
practice  in  different  proceedings  in  the  courts  as 
nearly  uniform  as  possible  is  manifest. 


Provisions  of  Part  II.    Ante,  §§  307  et  seq. 

Legislation  g  1256.     Enacted  March  11.  1S73. 

Application  of  code  sections.  By  virtue 
of  this  section,  §§  170,  "9S,  ante,  apply  to 
a  proceeding  in  eminent  domain,  where 
the  judge  is  disqualified  for  interest.  John 
Heinlen  Co.  v.  Superior  Court,  17  Cal. 
App.  6(i0;  121  Pae.  29;!. 

Filing  of  lis  pendens.  The  provision  of 
§  409,  ante,  relating  to  the  filing  of  a  no- 
tice of  lis  pendens  in  actions  affecting  the 
title  to  or  the  right  to  the  possession  of 
real  property,  is  applicaole  to  proceedings 
for  the  condemnation  of  land.  Eoach  v. 
Eiverside  Water  Co.,  74  Cal.  26.3;  15  Pac. 
776;  Drinkhouse  v.  Spring  Valley  Water 
Works,  87  Cal.  253;  25  Pac.  420. 

§  1257.  New  trials  and  appeals.  Improvements  may  continue.  The  pro- 
visions of  part  two  of  this  code,  relative  to  new  trials  and  appeals,  except  in 
so  far  as  they  are  inconsistent  with  the  provisions  of  this  title,  apply  to  the 
proceedings  mentioned  in  this  title ;  provided,  that  upon  the  payment  of 
the  sum  of  money  assessed,  and  upon  the  execution  of  the  bond  to  build  the 
fences  and  cattle-guards,  as  provided  in  section  twelve  hundred  and  fifty- 
one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve,  and  hold  possession 
of  the  property  sought  to  be  condemned  (if  not  already  in  possession)  as 
provided  in  section  twelve  hundred  and  fifty-four,  and  devote  the  same  to 
the  public  use  in  question ;  and  no  motion  for  new  trial  or  appeal  shall,  after 
such  payment  and  filing  of  such  bond  as  aforesaid,  in  any  manner  retard  the 
contemplated  improvement.  Any  money  which  shall  have  been  deposited, 
as  provided  in  section  twelve  hundred  and  fifty-four,  may  be  applied  to  the 
payment  of  the  money  assessed,  and  the  remainder,  if  any  there  be,  shall  be 
returned  to  the  plaintiff. 

trial,  where  its  decision  is  wrong  upon  the 
evidence.  Monterey  County  v.  Cushing,  83 
Cal.  507;  23  Pac.  io'o. 

Review  of  final  judgment.  A  proceed- 
ing to  condemn  land  for  a  public  purpose 
is  a  special  proceeding,  from  the  final  judg- 
ment in  which  an  appeal  may  be  taken  by 
any  party  aggrieved  (People  v.  Pfeiffer, 
59  Cal.  89;  Stockton  etc.  E.  E.  Co.  v.  Gal- 
giani,  49  Cal.  139);  and  which  cannot  be 
reviewed  on  a  writ  of  error.  Sacramento 
etc.  E.  E.  Co.  V.  Harlan,  24  Cal.  334;  San 
Francisco  etc.  E.  E.  Co.  v.  Mahoney,  29 
Cal.  112. 

Appeal  does  not  vacate  judgment  when. 
An  appeal  by  the  defendant,  upon  the 
question  of  compensation  alone,  accom- 
panied by  an  abandonment  of  other  de- 
fenses, has  not  the  effect  of  vacating  the 
judgment.  Los  Angeles  etc.  Ey.  Co.  v. 
Eumpp,    104    CaL    20;    37    Pac.    '859.     The 


Legislation  S  1257.  1.  Enacted  March  11, 
1872.  and  then  contained  only  the  matter  pre- 
ceding  the   provi.so. 

2.  Amended  by  Code  Amdts.  1877-78,  p.  109, 
adding  all  the  matter  beginning  with  the  word 
^'provided,"  the  section  then  reading  as  amended 
in  1903,  except  for  an  error  in  the  omission  of 
the  final  parenthesis  after  "possession." 

3.  Amended  by  Stats.  1897,  p.  188,  and  then 
(1)  did  not  have  the  marks  of  parentheses  before 
"if"  and  after  "possession,"  (2)  had,  after  this 
word  "possession,"  the  words  "or  shall  have  been 
let  into  the  possession  and  use  thereof,"  and  (3) 
had  the  article   "a"   before   "new  trial." 

4.  Amendment  by  Stats.  1901,  p.  195;  un- 
constitutional.    See  note  ante,  §  5. 

5.  Amended  by  Stats.  1903,  p.  110,  being  a 
re-enactment  of  the  amendment  of  1877-78; 
q.  v.,  sujira. 

Validity  of  section.  This  section  was 
not  repealed  by  implication  by  the  amend- 
ment to  §  949,  ante,  in  1905.  Eeed  Orchard 
Co.  v.  Superior  Court,  19  Cal.  App.  648; 
128  Pac.  9. 

Trial  court  may  grant  new  trial  when. 
The  trial  court  may  properly  grant  a  new 
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final  order  of  condemnation  is  a  special  or-  Disposition  of  appeal.     Where  the  peti- 

der  made  after  final  judgment,  and  an  ap-  tioner  appeals  from  the  order  of  the  court 

peal  therefrom  must  be  taken  within  sixty  confirming  the  report  of  the  commissioners 

days  after  its  entry.    California  Southern  assessing  damages  in  a  condemnation  pro- 

E.  R.  po.  V.  Southern  Pac.  R.  R.  Co.,  67  ceediug,  and  there  is  more  than  one  tract, 

Cal.  59;  7  Pac.  123;  Los  Angeles  v.  Pome-  the   order   may  be   reversed   as   to   one   of 

roy,    132    Cal.   340;    64   Pac.   477;    and   see  the   tracts  and  affirmed  as  to  the   others. 

Glenn  County  v.  Johnston,  129  Cal.  404;  62  Stockton  etc.  R.  R.  Co.  v.  Galgiani,  49  Cal. 

Pac.  66.  139 

Sufficiency  of  appeal  bond.  The  ordi-  "Party  aggrieved,"  defined.  The  term 
nary  appeal  bond  is  sufficient  to  entitle  the  "party  aggrieved"  means  a  partv  to  the 
appellant  to  a  stay  of  proceedings,  pend-  action  or  a  person  prejudiced  by  the  judg- 
ing an  appeal  from  a  final  order  of  con-  j^^^^_  People  v.  Pfeiffer,  59  Cal.  89;  and 
demnation.  Los  Angeles  v.  Pomeroy,  132  Adams  v.  Woods,  8  Cal.  306. 
Cal.  340;  64  Pac.  477. 

Objections  on  appeal.  Objections  in  Appealable  judgments  and  orders  in  eminent 
crnidpniTiitinn  T1rncppdiTlo■^  not  raisp.l  he-  domain  proceedings.  See  note  16  Ann.  Cas.  1004. 
conciemnanon  proceedings,  not  raised  oe  Vacation  of  award  in  eminent  domain  proceed- 
low,  cannot  be  urged  on  appeal.  Reed  ings  on  account  of  misconduct  of  commissioners. 
Orchard  Co.  v.  Superior  Court,  19  Cal.  See  note  20  Ann.  Cas.  7ii. 
App.  648;  128  Pac.  9. 

§  1258.  When  title  takes  effect,  and  construction  of.  With  relation  to 
the  acts  passed  at  the  present  session  of  the  legislature,  this  title  must  be 
construed  in  the  same  manner  as  if  this  code  had  been  passed  on  the  last  day 
of  this  session,  and  from  and  after  the  time  this  code  takes  effect,  all  laws 
of  this  state  in  relation  to  the  taking  of  private  property  for  public  uses  are 
abolished,  and  all  proceedings  had  in  the  exercise  of  the  power  of  eminent 
domain  must  conform  to  the  provisions  of  this  title. 

Legislation  §  1258.     Enacted  March  11,   1873. 

§  1259.  When  title  takes  effect.  Title  seven  of  part  three  of  the  Code  of 
Civil  Procedure  of  the  state  of  California  (this  title)  shall  be  in  force  and 
effect  from  and  after  the  fourth  day  of  April,  one  thousand  eight  hundred 
and  seventy-two. 

Legislation  S  1259.     Added  by  unpublished  act 
of  April   1,    1S73. 

§  1260.  Construction.  From  and  after  the  time  this  title  takes  effect,  it 
must  be  construed  in  the  same  manner  as  it  would  be  were  sections  four  and 
seventeen  of  this  code  in  force  and  effect. 

Legislation  S  1260.     Added  by  unpublished  act 
of  April   1,    1873. 

§  1261.  Pending  proceedings  not  affected.  No  proceeding  to  enforce  the 
right  of  eminent  domain  commenced  before  this  title  takes  effect,  is  affected 
by  the  provisions  of  this  title. 

Legislation  g  1261.     Added  by  unpublished  act 
of  April   1,    1873. 

§  1262.  Rules  of  practice.  Until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  at  twelve  o'clock  noon,  the  provisions  of 
sections  twelve  hundred  and  fifty-six  and  twelve  hundred  and  fiftj^-seven  of 
this  title  are  suspended,  and  until  then,  except  as  otherwise  provided  in  this 
title,  the  rules  of  pleading  and  practice  in  civil  actions  now  in  force  in  this 
state  are  applicable  to  the  proceedings  mentioned  in  this  title,  and  constitute 
the  rules  of  pleading  and  practice  therein. 

Legislation  8  1262.     Added  by  unpublished  act 
of  April  1.   1873. 

§  1263.  Exceptions.  Nothing  in  this  code  must  be  construed  to  abrogate 
or  repeal  any  statute  providing  for  the  taking  of  property  in  any  city  or 
town  for  street  purposes. 
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of^SnT°ll7lf^'     ^^^^^  ^^  unpublished  act       and    above    the    common    injury   to    other 

abutting   owners   on   the   street   or   to   the 
Special  damages.     Where   no   compensa-       public  generally,  may  be  recovered  in  an 
tion  has  been  had  in  the  condemnation  of       action.    Eeardon  v.  San  Francisco,  66  Cal. 
land   for   a   street,   special   damages,   over       492;  56  Am.  Eep.  109;  6  Pac.  317. 

§1264.  Actions  in  eminent  domain  to  have  preference.  In  all  actions 
brought  under,  the  provisions  of  this  title,  to  enforce  the  right  of  eminent 
domain,  all  courts  wherein  such  actions  are  or  may  hereafter  be  pending, 
shall  give  such  actions  preference  over  all  other  civil  actions  therein,  in  the 
matter  of  setting  the  same  for  hearing  or  trial,  and  in  hearing  the  same,  to 
the  end  that  all  such  actions  shall  be  quickly  heard  and  determined. 

Legislation  §  1264.      Added    by    Stats.    1903. 
p.  165.  ' 
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TITLE  VIII. 

! 

ESCHEATED  ESTATES. 

5  1269.    Manner  of  commencing  proceedings  rela-  §  1271.    Appearance,  pleadings,  and  judgment. 

tive  to  escheated  estates.  §  1272.  Proceedings  after  judgment  by  persons 
§  1269a.  Action   to   determine   state's   right   to   es-  claiming  escheated   estates. 

cheated  property.  §  1273.  Action  to  determine  state's  right  to  un- 
§  1270.     Receivers    of    rents    and   profits    may    be  claimed  bank  deposits. 

appointed. 

Legislation  Title  VIII.      1.   Enacted  March  11,  and   each   and   every   section   of   said   Title   VIII, 

1872.  and   to    substitute   a   new   Title   VIII    to   take    the 

2.   Repealed    and    a    new    title    substituted    by  place   thereof   in   said   code,    relating  to   escheated 

Stats.   1907,  p.   315,  by  "An  Act  to  reneal  Title  estates."     See    post,    Legislation    §    1269,    §    1270, 

VIII   of  Part   III  of  the  Code   of  Civil   Procedure  §  1271,  §  1272,  for  the  legislative  amendments. 

§  1269.  Manner  of  commencing'  proceedings  relative  to  escheated  estates. 
At  any  time  after  two  years  after  the  death  of  any  decedent,  dying  intes- 
tate and  leaving  property  to  which  the  state  is  entitled  by  reason  of  its  hav- 
ing escheated  to  the  state,  the  attorney-general  shall  commence  an  action  on 
behalf  of  the  state  in  the  superior  court  for  Sacramento  County  to  have  it 
adjudged  that  the  state  is  so  entitled.  Such  action  shall  be  commenced  by 
filing  a  petition,  which  shall  be  treated  as  the  information  elsewhere  referred 
to  in  this  title.  There  shall  be  set  forth  in  such  petition  a  description  of  the 
property,  the  name  of  the  person  last  possessed  thereof,  the  name  of  the  per- 
son, if  any,  claiming  such  property,  or  any  portion  thereof,  and  the  facts  and 
circumstances  by  virtue  of  Avhich  it  is  claimed  the  property  has  escheated. 
Upon  the  filing  of  such  petition,  the  court  must  make  an  order  requiring  all 
persons  interested  in  the  estate  to  appear  and  show  cause,  if  any  they  have, 
within  sixty  days  from  the  date  of  the  order,  why  such  estate  should  not 
vest  in  the  state.  Such  order  must  be  published  at  least  once  a  week  for  four 
successive  weeks  in  a  newspaper  published  in  said  county  of  Sacramento,  the 
last  publication  to  be  at  least  ten  days  prior  to  the  date  set  for  the  hearing. 
If  proceedings  for  the  administration  of  such  estate  have  been  instituted,  a 
copy  of  such  order  must  also  be  served  upon  all  attorneys  who  have  appeared 
therein,  if  any,  and  a  copy  must  also  be  filed  with  the  papers  in  such  estate 
in  the  office  of  the  county  clerk  of  the  county  where  such  proceedings  were 
had.  If  proceedings  for  the  administration  of  any  estate  of  any  such  dece- 
dent have  been  instituted  and  none  of  the  persons  entitled  to  succeed  thereto 
have  appeared  and  made  claim  to  such  property,  or  any  portion  thereof, 
before  the  decree  of  final  distribution  therein  is  made,  or  before  the  com- 
mencement of  such  action  by  the  attorney-general,  or  if  the  court  shall  find 
that  such  persons  as  have  appeared  are  not  entitled  to  the  property  of  such 
estate,  or  of  any  portion  thereof,  the  court  shall,  upon  final  settlement  of  the 
proceedings  for  the  administration  of  such  estate,  after  the  payment  of  all 
debts  and  expenses  of  administration,  distribute  all  moneys  and  other  prop- 
erty remaining  to  the  state  of  California.  Where  proceedings  for  the  admin- 
istration of  any  estate  have  not  been  commenced  within  six  months  from 
the  death  of  any  decedent  the  attorney-general  may  direct  the  public  admin- 
istrator to  commence  the  same  forthwith. 

Property,  when  escheats.    Pol.  Code,  §  41.  Money   deposited  with   treasurer   to   pay   dece- 

Duty  of  attorney-general.    Pol.  Code,  §  474.  dent's  claim.    See  post,  §  1514. 

Unclaimed  realty  of  non-resident  aliens  escheats 

to  state.    Civ.  Code,  §  6T2.  Legislation  3  1269.    1.  Enacted  March  11,  1873 

Moneys   collected   by   public   administrator,    es-  (based  on   Stats.    1852,   p.    103),   and  then    read: 

cheat  of.     See  post,  §  1787.  "§  1269.    When    the    attorr.ey-.5eneral    is    informed 

Proceedings    when    non-resident    alien    fails   to  (hat   any   real  estate  has  esfheated   t)  this   state, 

claim  laccession.    See  Civ.  Code,  §§  1405-1407.  he  must  file  an  information  in  behalf  of  the  state, 
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in  the  district  court  of  the  judicial  district  in 
which  such  estate,  or  any  part  thereof,  is  situated, 
setting  forth  a  description  of  the  estate,  the  name 
of  the  person  last  seised,  the  name  of  the  occu- 
pant and  person  claiming  such  estate,  if  known, 
and  the  facts  and  circun^stances  in  consequence  of 
which  the  estate  is  claimed  to  have  escheated, 
with  an  allegation  that,  by  reason  thereof,  the 
state  of  California  has  right  by  law  to  such  es- 
tate. LTpon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and 
answer  the  information  within  the  time  allowed 
by  law  in  civil  actions:  and  the  court  must  make 
an  order  setting  forth  briefly  the  contents  of  the 
information,  and  requiring  all  persons  interested 
in  the  estate  to  appear  and  show  cause,  if  any 
they  have,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  the  state; 
which  order  must  be  published  at  least  one  naonth 
from  the  date  thereof,  in  a  newspaper  published 
in  the  district,  if  one  be  published  therein,  and  in 
case  no  newspaper  is  published  in  the  district,  in 
some  other  rewspaper  in  this  state." 

2.  Amended  by  Code  Amdts.  1880,  p.  110, 
(1)  substituting  "superior  court  of  the  county" 
for  "district  court  of  the  judicial  district,"  (2) 
inserting  "for"  before  "at  least  one  month,"  and 
(3)  substituting  "county"  for  "district"  after 
"published   in   the." 

3.  Amendment  by  Stats.  1901,  p.  195;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  315,  (1)  in 
first  line,  omitting  "real"  before  "estate,"  (2) 
substituting  (a)  "said"  for  "such"  after  "in 
which,"  (b)  "situate"  for  "situated,"  (c)  "pos- 
sessed thereof,  and  the  person  claiming  the 
estate"  for  "seised,  the  name  of  the  occupant 
and  person  claiming  such  estate,"  (d)  "said 
claimant  and  possessor"  for  "such  person,"  (e) 
"them"  for  "him"  after  "requiring,"  and  (f) 
"such  estate"  for  "the  same,"  (3)  inserting 
"prior  to  the  expiration  of  such  time,"  (4)  omit- 
ting "from  the  date  thereof"  after  "at  least  one 
month,"  and  (5)  substituting  "is"  for  "be" 
before  "published  therein"  ;  the  code  commis- 
sioner saying,  "The  desirability  of  these  changes 
are  [is]  manifest.  They  require  the  summons, 
when  an  estate  is  claimed  to  have  escheated,  to 
be  directed  to  the  claimant  and  to  the  occupant, 
and  make  the  publication  sufficient  if  for  one 
month    prior    to    the    hearing." 

5.  Amended  by  Stats.  1915,  p.  936,  recasting 
the  section.  Compare  the  text  of  §  1269a,  infra, 
with  the  text  of  the  old  §  1269. 

Purpose  of  proceeding.  The  purpose  of 
a  proceeding  under  this  section,  and  the 
succeeding  ones  of  this  title,  is,  merely, 
to  establish  the  disputable  facts,  that  the 
heirs  are  non-resident  aliens,  and  that 
thev  have  not  claimed,  otate  v.  Miller, 
149"Cal.  20S;  85  Pac.  609. 

Necessity  of  action.  An  action  of  es- 
cheat is  necessary  to  vest  title  in  the  state, 
whether  the  property  is  real  or  personal. 
Estate  of  Miner,  143  Cal.  194;  76  Pac.  968. 
A  deposit  of  money,  belonging  to  the  es- 
tate  of   a   decedent,  with  the   state  treas- 


urer, cannot,  of  itself,  work  an  escheat 
to  the  "state:  there  must  be  an  action. 
Estate  of  Miner,  143  Cal.  194;  76  Pac.  968. 

Sufficiency  of  complaint.  A  complaint 
in  an  action  brought  prematurely,  less 
than  five  years  after  the  death  of  the  de- 
ceased, upon  an  allegation  that  the  de- 
ceased left  no  surviving  wife,  or  kindred 
of  any  kind  or  degree,  and  that  there  are 
no  heirs  to  take  the  estate,  is  insufficient, 
and  a  general  demurrer  thereto  is  properly 
sustained.  State  v.  Miller,  149  Cal.  208; 
85  Pac.  609;  and  see  People  v.  Roach,  76 
Cal.  294;  18  Pac.  407;  State  v.  Smith,  70 
Cal.  153;  12  Pac.121. 

Proceeding  premature  when.  A  proceed- 
ing brought  by  the  attorney-general  to 
vest  title  in  the  state,  as  to  property  al- 
leged to  have  escheated  to  it,  is  premature, 
if  commenced  within  five  years  after  the 
death  of  the  ancestor.  State  v.  Smith,  70 
Cal.  153;  12  Pac.  121;  People  v.  Roach, 
76Cal.  294;  18Pac.  407. 

Limitation  of  action.  There  is  no  limi- 
tation of  time,  certainly  none  less  than 
ten  years  after  the  succession,  within 
which  an  action  to  have  property  es- 
cheated must  be  commenced  by  the  attor- 
ney-general. State  V.  Smith,  70  Cal.  153; 
12  Pac.  121. 

Non-resident  alien  barred  from  succes- 
sion when.  A  non-resident  alien  is  barred 
from  succession,  unless  he  appears  and 
claims  the  succession  within  five  years 
from  the  time  of  succession.  Estate  of 
Pendergast,  143  Cal.  135;  76  Pac.  962. 

Dismissal  of  appeal.  Where,  upon  ap- 
peal by  the  state,  the  notice  of  appeal  is 
addressed  only  to  the  heirs  who  have  peti- 
tioned for  the  decree  of  distribution,  the 
appeal  will  be  dismissed  as  to  other  heirs, 
to  whom  the  notice  was  not  addressed. 
Estate  of  Pendergast,  143  Cal.  135;  76  Pac. 
962. 

What  is  escheat  and  proceedings  therefor.  See 
note  29  Am.  Dec.  232. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1852, 
p.  103;  see  Pol.  Code,  §§40,  41,  and  notes,  on 
subject  of  escheat.  As  to  escheats  and  matters 
connected  therewith,  see  Guy  v.  Ilermance,  5 
Cal.  73;  63  Am.  Dec.  85;  People  v.  Folsom,  5 
Cal.  373;  Norris  v.  Hoyt,  18  Cal.  218;  Ramires 
V.  Kent,  2  Cal.  558;  State  v.  Rogers,  13  Cal. 
159:  Farrell  v.  Enright,  12  Cal.  450;  Siemssen 
V.  Bofer.  6  Cal.  250;  see  Civ.  Code,  §§  1404, 
1405,  1406,  1407,  and  notes  thereto. 


§  1269a.  Action  to  determine  state's  right  to  escheated  property.  When- 
ever the  attorney-general  is  informed  that  any  estate  has  escheated  or  is 
about  to  escheat  to  the  state  or  that  the  property  involved  in  any  action  or 
special  proceeding  has  escheated  or  is  about  to  escheat  to  the  state,  he  may 
commence  an  action  on  behalf  of  the  state  to  determine  its  rights  to  said 
property  or  may  intervene  on  its  behalf  in  any  action  or  special  proceeding 
affecting  any  such  estate  and  contest  the  rights  of  any  claimant  or  claimants 
thereto.  He  may  also  apply  to  the  superior  court,  or  any  judge  thereof,  for 
an  order  directing  the  county  treasurer  to  deposit  in  the  state  treasury  all 
moneys  and  effects  in  his  possession  which  may  become  payable  to  the  state 
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treasury  pursuant  to  section  o;ie  thousand  seven  hundred  thirty-seven  of  this 
code. 

Legislation  §  1269a.     Added   by    Stats.    1915,        latioii  §  1269,  supra, 
p.  935.     Compare  te.xt  wifh  the  old  §  1269.     Legis- 

§  1270.  Receivers  of  rents  and  proiits  may  be  appointed.  The  court, 
upon  the  information  being  filed,  and  upon  application  of  the  attorney- 
general,  either  before  or  after  answer,  upon  notice  to  the  party  claiming  the 
estate,  if  known,  may  upon  sufficient  cause  therefor  being  shown,  appoint  a 
receiver  to  take  charge  of  such  estate,  or  any  part  thereof,  or  to  receive  the 
rents,  income  and  profits  of  the  same  until  the  title  of  such  estate  is  finally 
settled. 

Appointment  of  receiver.    See,   generally,   ante,  (3)    substituting  "of"  for  "to"   after  "title,"  and 

§§564-569.  (4)    omitting   "real"   before   "estate"   in   last  line; 

.,      .  ,   ^.         o    ,„„„         ..      T-.        ,    J     ,r       v     t »  the    cade    commissioner    saving.    "The    words    'of 

^JfM^^^^^^°^   ^    W^-     .i'c.^'^^'^il^    March     11,  gy^h   p^t^te   „r  anv  part   thereof,'    after   the   word 

IS*  3;  based  on   htats    1855    p    222.  'charge,'    are    added,    it    being    evident    that    if    a 

2.  Amendment  by  Stats.  1901,  p.  196;  un-  receiver  is  to  talce  charge  the  relief  should  be 
constitutional     fee  note  ante. Jo.       ^,^     ,,^        ,  complete  and  he  should  not  be  confined  simply  to 

3.  Amended  by  Stats.   190'7,  p.  316,      1)   sub-  t^e  right  to  receive  rents." 
Btitutmg    (a)       the      for      such      before      estate, 

(b)    "of   such   estate,   or   any  part   thereof,   or  to"  CODE  COMMISSIONERS'  NOTE.    Stats.  1855, 

for  "and";    (2)    inserting  "income"   after  "rents,"         p.  222. 

§  1271.  Appearance,  pleadings,  and  judgment.  All  persons  named  in  the 
information  may  appear  and  ansAver,  and  traverse  or  deny  the  facts  stated 
therein  at  any  time  before  the  time  for  answering  expires,  and  any  other 
person  claiming  an  interest  in  such  estate  may  appear  and  be  made  a  defend- 
ant, by  motion  for  that  purpose  in  open  court  within  the  time  allowed  for 
answering,  and  if  no  such  person  appears  and  answers  within  the  time,  then 
judgment  must  be  rendered  that  the  state  is  the  owner  of  the  property  in 
such  information  claimed.  But  if  any  person  appears  and  denies  the  title 
set  up  by  the  state,  or  traverses  any  material  fact  set  forth  in  the  informa- 
tion, the  issue  of  fact  must  be  tried  as  issues  of  fact  are  tried  in  civil  actions. 
If,  after  the  issues  are  tried,  it  appears  from  the  facts  found  or  admitted 
that  the  state  has  good  title  to  the  property  in  the  information  mentioned, 
or  any  part  thereof,  judgment  must  be  rendered  that  the  state  is  the  owner 
and  entitled  to  the  possession  thereof,  and  that  it  recover  costs  of  suit 
against  the  defendants  who  have  appeared  and  answered.  In  any  judgment 
rendered,  or  that  has  heretofore  been  rendered  by  any  court,  escheating 
property  to  the  state,  on  motion  of  the  attorney-general,  the  court  must 
make  an  order  that  such  property,  unless  it  consists  of  money,  l)e  sold  by  the 
sheriff  of  the  county  where  it  is  situate,  at  public  sale,  for  gold  coin,  after 
giving  notice  of  the  time  and  place  of  sale,  as  may  be  prescribed  by  the  court 
in  such  order;  that  the  sheriff,  within  five  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  upon  the  hearing  of  such  report,  the  court  may 
examine  the  report  and  witnesses  in  relation  thereto,  and  if  the  proceedings 
were  unfair,  or  if  the  sum  bid  disproportionate  to  the  value,  or  if  it  appears 
that  a  sum  exceeding  said  bid,  exclusive  of  the  expense  of  a  new  sale,  may 
be  obtained,  the  court  may  vacate  the  sale,  and  direct  another  to  be  had,  of 
which  notice  must  be  given,  and  the  sale  in  all  respects  conducted  as  if  no 
previous  sale  had  taken  place.  If  an  offer  greater  in  amount  than  that 
named  in  the  report  is  made  to  the  court  in  writing,  by  a  responsible  person, 
the  court  may,  in  its  discretion,  accept  such  offer  and  confirm  the  sale  to 
such  person,  or  order  a  new  sale.  If  it  appears  to  the  court  that  the  sale  was 
legally  made,  and  fairly  conducted,  and  that  the  sum  bid  is  not  dispropor- 
tionate to  the  value  of  the  property  sold,  and  that  a  sum  exceeding  such  bid, 
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exclusive  of  the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the  increased 
bid  above  mentioned  is  made  and  accepted  by  the  court,  the  court  must  make 
an  order  confirming  the  sale,  and  directing  the  sheriff,  in  the  name  of  the 
state,  to  execute  to  the  purchaser  or  purchasers  a  conveyance  of  said  prop- 
erty sold ;  and  said  conveyance  vests  in  the  purchaser  or  purchasers  all  the 
right  and  title  of  the  state  therein,  and  the  sheriff  must,  out  of  the  proceeds 
of  such  sale,  pay  the  cost  of  said  proceedings  incurred  on  behalf  of  the  state, 
including  the  expenses  of  making  such  sale,  and  also  an  attorney's  fee,  if 
additional  counsel  was  employed  in  said  proceedings,  to  be  fixed  by  the 
court,  not  exceeding  ten  per  cent  on  the  amount  of  such  sale,  and  the  residue 
thereof  must  be  paid  by  said  sheriff'  into  the  state  treasury 


JfiOceeaiugs. 

1.  AiJpeaiance.    Ante,  §  1014. 

2.  Aiis.ver.    Ante,  §  437. 

3.  dUugii.ent.    Ante,  §§  585,  664. 

4.  Xiiai.    Aiile,  §§  tiUO-645. 

5.  Issue  of  fact.    Auie,  §§  590,  592. 
Costs.    Ante,  §§  1021  61  seq. 

Legislation  g  1271.  1.  Enacted  March  11, 
IS?-^  (based  on  btats.  1852,  p.  1U3),  and  then 
read;  "Ail  persons  namtd  in  the  intorniation  may 
appear  and  answer,  and  may  traverse  or  deny 
the  facts  stated  in  the  information,  the  title  of 
the  state  to  lands  and  tenements  therein  men- 
tioned, at  any  lime  before  tiie  time  for  answering 
expires;  and  any  other  person  claiming  an  in- 
terest in  such  estate  may  appear  and  be  made  a 
defendant,  and  by  motion  for  that  purpose,  in 
open  court,  within  the  time  allowed  for  answer- 
ing; and  if  no  person  appears  and  answers  within 
Ihe  time,  then  judgment  must  be  rendered  that 
the  state  be  seised  of  the  lands  and  tenements  in 
such  information  claimed.  But  if  any  person 
appear  and  deny  the  title  set  up  by  the  state, 
or  traverse  any  material  fact  set  forth  in  the  in- 
formation, the  issue  of  fact  must  be  tried  as 
issues  of  fact  are  tried  in  civil  actions.  If,  after 
the  issues  are  tried,  it  appears  from  the  facts 
found  or  admitted,  that  the  state  has  good  title 
to  the  laud  and  tenements  in  the  information 
mentioned,  or  any  part  thereof,  judgment  must 
be  rendered  that  the  state  be  seised  thereof,  and 
recover  costs  of  suit  against  the  defenda'nts"  ;  this 
being  the  end  of  the  orignal  code  section. 

2.  Amended  by  Stats.  1881,  p.  11,  (1)  chan- 
ging (sic)  "fact"  to  "facts,"  before  "are  tried," 
in  last  line,  and  (2)  adding  at  end  of  the  section 
as  enacted  in  1872,  "In  any  judgment  rendered, 
or  that  has  heretofore  been  rendered  by  any  court 
of  competent  jurisdiction,  escheating  real  prop- 
erty to  the  state,  on  motion  of  the  attorney-gen- 
eral, the  court  shall  make  an  order  that  said 
real  property  be  sold  by  the  sheriff  of  the  county 
where  the  same  is  situate,  at  public  sale,  for  gold 
coin,  after  giving  such  notice  of  the  time  and 
place  of  sale  as  may  be  prescribed  by  the  court 
in  the  said  order;  that  the  sheriff  shall,  within 
five  days  after  such  sale,  make  a  report  thereof 
to  the  court,  and  upon  the  hearing  said  report, 
the  court  may  examine  the  said  report,  and  wit- 
nesses in  relation  to  the  same,  and  if  the  pro- 
ceedings were  unfair,  or  the  sum  bid  dispropor- 
tionate to  the  value,  and  if  it  appear  that  a  sum 
exceeding  such  bid  at  least  ten  per  cent,  exclusive 
of  the  expense  of  a  new  sale,  may  be  obtained, 
the  court  may  vacate  the  sale,  and  direct  another 
sale  to  be  had,  of  which  notice  must  be  given, 
and    the    sale   in    all    respects   conducted   as   if   no 


previous  sale  had  taken  place.  If  an  offer  of 
ten  per  cent  more  in  amount  than  that  named  in 
the  report,  be  made  to  the  court  in  writing  by  a 
responsible  person,  the  court  may,  in  its  dis- 
cretion, accept  such  offer,  and  confirm  the  sale 
to  such  person,  or  order  a  new  saie.  If  it  ap- 
pears to  the  court  that  the  saie  was  legally  made, 
and  fairly  conducted,  and  that  the  sum  bid  is  not 
disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum  than  ten  per  cent,  ex- 
clusive of  the  expense  of  a  new  saie,  cannot  be 
obtained,  or  if  the  increased  bid  above  mentioned 
be  made  and  accepted  by  the  court,  the  court 
must  make  an  order  confirming  the  saie,  and 
directing  the  sheriff"  in  the  name  of  the  state,  to 
execute  to  purchaser,  or  purchasers  a  conveyance 
of  said  property  sold;  and  said  conveyance  shall 
vest  in  the  purchaser,  or  purchasers  all  the  right 
and  title  of  the  state  therein,  and  the  sheriff 
shall,  out  of  the  proceeds  of  such  sale,  pay  the 
cost  of  said  proceedings  incurred  on  behalf  of 
the  state,  including  the  expenses  of  making  such 
sale,  and  also  an  attorney's  fee,  if  additional 
counsel  was  employed  in  said  proceedings,  to  be 
fixed  by  the  court,  not  exceeding  ten  per  cent  on 
the  amount  of  such  sale,  and  the  residue  thereof 
shall  be  paid  by  said  sheriff  into  the  state  treas- 
ury." 

3.  Amendment  by  Stats.  1901,  p.  196;  un- 
constitutional.   See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  316;  the  code 
commissioner  saying,  in  his  note  to  the  amend- 
ments, ".  .  .  The  words  'who  have  appeared  and 
answered'  are  inserted  after  the  word  'defendant,' 
in  order  to  compel  the  dismissal  of  such  defend- 
ants as  have  not  appeared  and  answered.  The 
words  'property,  unless  it  consists  of  money,'  are 
substituted  for  the  words  'real  property,'  in  order 
to  include  all  kinds  of  property,  real,  person.nl, 
and  mixed,  except  money.  The  word  'or'  is  sub- 
stituted for  the  word  'and,'  to  correct  an  evident 
mistake.  The  words  'of  ten  per  cent,'  after  the 
word  'offer.'  are  stricken  out,  thus  reopening  ths 
bidding  and  preventing  the  necessary  escheating 
to  the  state  if  any  amount  in  excess  is  bid." 

Proof.  Proof  of  the  averments  of  the 
information  is  regulated  by  this  section, 
and  as  to  unknown  heirs  there  need  be  no 
other  proof  than  the  constructive  proof 
that  no  heir  or  person  entitled  to  the  es- 
tate has  appeared.  State  \.  Miller,  149  Cal. 
20S:  85  Pac.  609. 
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§  1272.  Proceeding's  after  judgment  by  persons  claiming  escheated  es- 
tates. "Within  five  years  after  judgment  in  any  proceeding  had  under  this 
title,  a  person  not  a  party  or  privy  to  such  proceeding  may  file  a  petition  in 
the  superior  court  of  the  county  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  Said  petition  shall  be  verified,  and, 
among  other  things  must  state: 
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The  full  name,  and  the  place  and  date  of  birth  of  the  decedent  whose  es- 
tate, or  any  part  thereof,  is  claimed. 

The  full  name  of  such  decedent's  father  and  the  maiden  name  of  his 
mother,  the  places  and  dates  of  their  respective  births,  the  place  and  date  of 
their  marriage,  the  full  names  of  all  children  the  issue  of  such  marriage,  with 
the  date  of  birth  of  each,  and  the  place  and  date  of  death  of  all  children  of 
such  marriage  who  have  died  unmarried  and  without  issue. 

Whether  or  not  such  decedent  was  ever  married,  and  if  so,  where,  when 
and  to  whom. 

How,  when  and  where  such  marriage,  if  any,  was  dissolved. 

Whether  or  not  said  decedent  was  ever  remarried,  and,  if  so,  where,  when 
and  to  Avhom. 

The  full  names,  and  the  dates  and  places  of  birth  of  all  lineal  descendants, 
if  any,  of  said  decedent ;  the  dates  and  places  of  death  of  any  thereof  who 
died  prior  to  the  filing  of  such  petition;  and  the  places  of  residence  of  all 
who  are  then  surviving,  with  the  degree  of  relationship  of  each  of  such  sur- 
vivors to  said  decedent. 

Whether  any  of  the  brothers  or  sisters  of  such  decedent  ever  married, 
and,  if  so,  where,  when  and  whom. 

The  full  names,  and  the  places  and  dates  of  birth  of  all  children  the  issue 
of  the  marriage  of  any  such  brother  or  sister  of  decedent,  and  the  date  and 
place  of  death  of  all  deceased  nephews  and  nieces  of  said  decedent. 

Whether  or  not  said  decedent,  if  of  foreign  birth,  ever  became  a  natu- 
ralized citizen  of  the  United  States,  and  if  so,  when,  where,  and  by  what 
court  citizenship  was  conferred. 

The  post-office  names  of  the  cities,  towns  or  other  places,  each  in  its  appro- 
priate connection,  wherein  are  preserved  the  records  of  the  births,  marriages 
and  deaths  hereinbefore  enumerated,  and,  if  known,  the  title  of  the  public 
official  or  other  person  having  custody  of  such  records. 

If  for  any  reason,  the  petitioner  is  unable  to  set  forth  any  of  the  matters 
or  things  hereinabove  required,  he  shall  clearly  state  such  reason  in  his 
petition. 

A  copy  of  such  petition  must  be  served  on  the  attorney- general  at  least 
twenty  days  before  the  hearing  of  the  petition,  who  must  answer  the  same ; 
and  the  court  thereupon  must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  is  determined  that  such  person  is  entitled  to  the  property,  or  the 
proceeds  thereof,  it  must  order  the  property,  if  it  has  not  been  sold,  to  be 
delivered  to  him,  or  if  it  has  been  sold  and  the  proceeds  paid  into  the  state 
treasury,  then  it  must  order  the  controller  to  draw  his  warrant  on  the  treas- 
ury for  the  payment  of  the  same,  but  without  interest  or  cost  to  the  state,  a 
copy  of  which  order,  under  the  seal  of  the  court,  shall  be  a  sufficient  voucher 
for  drawing  such  warrant.  All  persons  who  fail  to  appear  and  file  their 
petitions  within  the  time  limited  are  forever  barred;  saving,  however,  to 
infants,  and  persons  of  unsound  mind,  the  right  to  appear  and  file  their 
petitions  at  any  time  within  the  time  limited,  or  within  one  year  after  their 
respective  disabilities  cease. 

Legislation   g    1272.       1.   Enacted    March     11,  to  the  property,  or  the  proceeds  thereof.      A  copy 

1872     (based    on    Stats.    lS()9-70,    p.    72),    and  of  such  petition  must  be  served  on   the  attorney 

then    read:    "§  1272.      Within    twenty   years   after  general  at  least  twenty  days  before  the  hearinj;  of 

jud^'ment  in  any  proceeding  had  under  this  title,  the  petition,  who  must  answer  the  same;   and  the 

a  person  not  a  party  or  privy  to  such  proceeding  court  thereupon  must  try  the  issue  as   issues  are 

may    file    a    petition    in    the    district    court   of    the  tried    in    civil    actions,    and    if    it    be    determined 

county  of  Sacramento,  showing  his  claim  or  right  that  such  person  is  entitled  to  the  property,   or 
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the  proceeds  thereof,  it  must  order  the  property, 
if  it  has  not  been  sold,  to  be  delivered  to  him,  or 
if  it  has  been  sold  and  the  proceeds  paid  into 
the  state  treasury,  then  it  must  order  the  con- 
troller to  draw  his  warrant  on  the  treasury  for 
the  payment  of  the  same,  but  without  interest  or 
cost  to  the  state,  a  copy  of  which  order,  under 
the  seal  of  the  court,  shall  be  a  suflicient  voucher 
for  drawing  such  warrant.  All  persons  who  fail 
to  appear  and  file  their  petitions  within  the  time 
limited,  are  forever  barred,  saving,  however,  to 
infants,  married  women,  and  persons  of  unsound 
mind,  or  persons  beyond  the  limits  of  the  United 
States,  the  right  to  appear  and  file  their  petitions 
at  any  time  within  five  years  after  their  respective 
disabilities  cease." 

3.  Amended  by  Code  Amdts.  1880,  p.  110, 
(1)  in  first  sentence,  substituting  "superior  court" 
for  "district  court";  (2)  in  flnrl  sentence,  adding 
"the   time  limited,   or,"  before   "five  years." 

3.  Amendment  by  Stats.  1901,  p.  197;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  317,  in  sav- 
ing clause  of  final  sentence,  (1)  striking  out  (a) 
"married  women"  and  (b)  "or  persons  beyond 
the  limits  of  the  United  States";  (2)  inserting 
"within"  in  the  phrase  "or  within  five  years." 

5.  Amended  by  Stats.  1915,  p.  934,  (1)  in 
first  sentence,  substituting  "five  years  after  judg- 
ment" for  "twenty  years  after  judgment";  (2) 
adding  the  second  sentence  of  the  first  paragraph, 
and  the  eleven  paragraphs  immediately  following; 
(3)  in  the  saving  clause  of  the  last  sentence  of 
the  final  paragraph,  substituting  "one  year"  for 
"five  years,"  in  the  phrase  "within  one  year  after 
their  respective  disabilities  cease." 

Construction  of  constitution.  A  non- 
resident alien  may  inherit  property  in  this 
state:  there  is  nothing  in  the  constitution 
to  the  contrary.  Lyons  v.  State,  67  Cal. 
380;  7  Pac.  763;  and  see  People  v.  Eogers, 
13  Cal.  1.59;  Estate  of  Billings,  64  Cal.  427; 
1  Pac.  701.  The  constitutional  provisions 
do  not  inhibit  legislation  extending  the 
right  of  inheritance  to  non-resident  alien 
heirs.  Estate  of  Billings,  G5  Cal.  593;  4 
Pac.  639;  and  see  Lyons  v.  State,  67  Cal. 
380;  7  Pac.  763;  People  v.  Rogers,  13  Cal. 
159. 

State  may  take  as  absolute  owner  when. 
The  state  may  take  as  absolute  owner, 
where  no  heir  appears,  within  twenty 
years  after  judgment  of  escheat,  to  claim 
the  property  or  its  proceeds.  State  v.  Su- 
perior Court,  148  Cal.  55;  2  L.  R.  A.  (N.  S.) 
643;  82  Pac.  672. 

Rights  of  unknown  resident  heirs  pre- 
served how.  The  rights  of  unknown  resi- 
dent heirs  are  preserved  by  the  terms  of 
this  section,  within  the  period  fixed  after 
judgment  of  escheat.  State  v.  Miller,  149 
Cal.  208;  85  Pac.  609. 

Right  of  non-resident  alien  heirs  to  es- 
tate. Non-resident  alien  heirs  are  entitled 
to  share  equally  with  resident  heirs,  of 
the  same  degree  of  kindred,  in  the  estate 
of  the  intestate.  Estate  of  Billings,  65 
Cal.  593;  4  Pac.  639.  The  property  of  a 
person  dying  intestate,  leaving  non-resi- 
dent alien  heirs,  vests  in  such  heirs,  and 
not  in  the  state,  subject  to  be  divested  if 
they  fail  to  appear  and  claim  it  within 
the  time  and  in  tlie  manner  provided  by 
statute.  Lyons  v.  State,  67  Cal.  380;  7 
Pae.  763. 

Appearance  by  attorney  or  assignee.  It 
is   not  necessary   that   the   alien   shall  ap- 


pear in  person  and  claim  the  property:  he 
may  act  through  an  attorney.  Lyons  v. 
State,  67  Cal.  380;  7  Pac.  763.  A  non- 
resident alien  may  assign  property  inher- 
ited by  him  in  this  state,  and  the  assignee 
may  appear  and  claim  it.  Carrasco  v. 
State,  67  Cal.  385;  7  Pae.  76G. 

Non-resident  alien  barred  from  succes- 
sion when.  A  non-resident  alien  is  barred 
from  succession,  unless  he  appears  and 
claims  the  succession  within  five  years 
from  the  time  of  succession;  and,  not- 
withstanding no  administration  was  had 
until  twenty-three  years  after  the  death, 
a  decree  distributing  a  portion  of  the 
property  to  non-resident  aliens  is  errone- 
ous. Estate  of  Pendergast,  143  Cal.  135; 
76  Pac.  962.  The  failure  of  a  non-resident 
alien  to  appear  and  claim  the  property 
within  five  years  after  descent  cast,  oper- 
ates as  a  bar  of  his  right  to  assert  any 
title  in  the  property  as  against  the  state; 
but  any  appearance  within  the  state,  and 
an  assertion  of  a  claim  to  the  property, 
either  by  action  or  otherwise,  within  the 
time  limited,  renders  the  bar  of  the  stat- 
ute inoperative.  State  v.  Smith,  70  Cal. 
153;  12  Pac.  121.  Where  no  action  has 
been  brought  to  escheat  the  money  to  the 
state,  in  a  case  where  the  estate  was  ad- 
ministered by  the  public  administrator, 
and  the  proceeds  deposited  in  the  state 
treasury,  there  is  no  statute  of  limitations 
which  bars  the  right  of  heirs,  who  are 
citizens  of  the  United  States,  to  appear 
and  enforce  their  right  to  such  money, 
notwithstanding  the  lapse  of  more  than 
twenty  years  after  its  deposit.  Estate  of 
Miner,  143  Cal.  194;  76  Pac.  968. 

"Non-resident  alien,"  defined.  The  words 
"non-resident  aliens"  mean  persons  who 
are  neither  citizens  of  the  United  States 
nor  residents  of  the  state.  State  v.  Smith, 
70  Cal.  153;  12  Pac.  121. 

Statute  of  limitations  does  not  run 
against  citizens  when.  In  the  absence  of 
an  action  to  escheat  the  money  of  an  es- 
tate to  the  state,  there  is  no  statute  of 
limitations  that  bars  the  right  of  heirs, 
who  are  citizens  of  the  United  States, 
from  appearing  and  enforcing  their  right 
to  the  money,  notwithstanding  the  lapse 
of  more  than  twenty  years  after  its  de- 
posit in  the  state  treasury.  Estate  of 
Miner,  143  Cal.  194;  76  Pac.  968. 

Appeal  by  state.  An  appeal  may  be 
taken  by  the  state,  where  service  of 
proper  notice  is  made  upon  the  heirs  and 
claimants,  foreign  or  resident.  Estate  of 
Pendergast,  143  Cal.  135;  76  Pac.  962. 

Jurisdiction  of  appellate  court  over  par- 
ties. The  appellate  court  cannot  pass 
upon  the  rights  of  aliens,  who  were  par- 
ties to  the  decree,  but  not  made  parties 
to  the  appeal  by  a  proper  service  of  notice 
upon  them.  Estate  of  Pendergast,  143  Cal. 
135;  76  P;t,'.  9!'2. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1870. 
p.  72. 


§  1273  ESCHEATED   ESTATES.  1460 

§  1273.    Action  to  determine  state's  right  to  unclaimed  bank  deposits. 

All  amounts  of  money  heretofore  or  hereafter  deposited  with  any  bank  to 
the  credit  of  depositors  who  have  not  made  a  deposit  on  said  account  or 
withdrawn  any  part  thereof  or  the  interest  and  which  shall  have  remained 
unclaimed  for  more  than  twenty  years  after  the  date  of  such  deposit,  or 
withdrawal  of  any  part  of  principal  or  interest,  and  where  neither  the  de- 
positor or  any  claimant  has  filed  any  notice  with  such  bank  showing  his  or 
her  present  residence,  shall,  with  the  increase  and  proceeds  thereof,  escheat 
to  the  state,  "Whenever  the  attorney-general  shall  be  informed  of  such  de- 
posits, he  shall  commence  an  action  or  actions  in  the  name  of  the  state  of 
California,  in  the  superior  court  for  the  county  of  Sacramento,  in  which  shall 
be  joined  as  parties  the  bank  or  banks  in  which  the  moneys  are  deposited  and 
the  names  of  all  such  depositors.  All  or  any  number  of  depositors  or  banks 
may  be  included  in  one  action.  Service  of  process  in  such  action  or  actions 
shall  be  made  by  delivery  of  a  copy  of  the  complaint  and  summons  to  the 
president,  cashier  or  managing  officer  of  each  defendant  bank,  and  by  pub- 
lication of  a  copy  of  such  summons  in  a  newspaper  of  general  circulation 
published  in  said  county  for  a  period  of  four  weeks.  Upon  the  trial  the 
court  must  hear  all  parties  who  have  appeared  therein  and  if  it  be  deter- 
mined that  the  moneys  deposited  in  any  defendant  bank  or  banks  are  un- 
claimed as  hereinabove  stated,  then  the  court  must  render  judgment  in 
favor  of  the  state  declaring  that  said  moneys  have  escheated  to  the  state 
and  commanding  said  bank  or  banks  to  forthwith  deposit  all  such  moneys 
with  the  state  treasurer,  to  be  received,  invested,  accounted  for  and  paid 
out  in  the  same  manner  and  by  the  same  officers  as  is  provided  in  the  case  of 
other  escheated  property. 

Legislation  §  1273.     Added  by  Stats.  1915,  p. 
107. 
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TITLE  IX. 
CHANGE  OF  NAMES. 

§  1275.    Jurisdiction.  §  1277.    Order  to  show  cause;  publication  of  or- 

§  1276!    Application    to    change    name,    made    to  der;  proof  of  publication. 

superior  court.      Petition.      Benevolent  §  1278.    Hearing  of   application  and  remonstrance. 

societies  may   change  corporate  name.  Corporations    and    persons,    change    of 

Petition,    how    signed.      Banking    cor-  name. 

poration  not  to  adopt  name  of  friendly  §  1279.    Copy    of   decree   filed   with   secretary   of 

association.  state. 

§1275.     Jurisdiction.     Applications  for  change  of  names  must  be  heard 
and  determined  by  the  superior  courts. 

Iregislation  §   1276.       1.  Enacted    March    11,        authorize    the    corporators,    which    selected 
872.  file   name,   to   petition   the   superior   court 

3.   Amended   by    Code    Amdts.    1880,    p.    117,        .p       ipove  tn  fhano-P  it      Annliritinn   of  La 
substituting  "superior"  for  "county."  i,"    . ,  ,   1,  "  cnange  IT.    Application  01   L,a 

Societe   Frangaise,    123    Gal.   525;    56   Pac. 
Constitutionality   of  title.     The   provis-       453 

ions  of  this  title,  relating  to  the  change  of  Judicial    proceeding.     A    petition    for    a 

the   names   of   corporations   upon   petition       change  of  name  is  a  judicial  proceeding, 
to    the   superior    court,    are   constitutional,       Title    etc.    Eestoration    Co.    v.    Kerrigan, 


187i 


and  do  not   delegate  legislative  power  to  159   Cal.  289,  320;   119  Am.  St.  Rep.   199; 

the  judiciary;   the  legislature  cannot  ere-  g  l   E.  A.  (N.  S.)  GS2;  88  Pac.  356. 

ate  a  corporation  nor  change  its  name  by  ^.^j^,  ^^  individual  to  change  his  name.    See 

special  act,  but  it  may,  by  a  general  law,  notes  18  Ann.  Cas.  704;  14  L.  R.  A.  692. 

§  1276.  Application  to  change  name,  made  to  superior  court.  Petition. 
Benevolent  societies  may  change  corporate  name.  Petition,  how  signed. 
Banking  corporation  not  to  adopt  name  of  friendly  association.  All  appli- 
cations for  change  of  names  must  be  made  to  the  superior  court  of  the  county 
where  the  person  whose  name  is  proposed  to  be  changed  resides,  by  petition, 
signed  by  such  person ;  and  if  such  person  is  under  twenty-one  years  of  age, 
if  a  male,  and  under  the  age  of  eighteen  years  of  age,  if  a  female,  by  one  of 
the  parents,  if  living,  or  if  both  be  dead,  then  by  the  guardian ;  and  if  there 
be  no  guardian,  then  by  some  near  relative  or  friend.  The  petition  must 
specify  the  place  of  birth  and  residence  of  such  person,  his  or  her  present 
name,  the  name  proposed,  and  the  reason  for  such  change  of  name,  and  must, 
if  the  father  of  such  person  be  not  living,  name,  as  far  as  knoAvn  to  the  peti- 
tioner, the  near  relatives  of  such  person,  and  their  place  of  residence.  Any 
religious,  benevolent,  literary,  scientific,  or  other  corporation,  or  any  corpo- 
ration bearing  or  having  for  its  name,  or  using  or  being  known  by  the  name 
of  any  benevolent  or  charitable  order  or  society,  may.  by  petition,  apply  to 
the  superior  court  of  the  county  in  which  its  articles  of  incorporation  were 
originally  filed,  or  in  w^hich  the  property  of  such  incorporation  is  situated, 
for  a  change  of  its  corporate  name.  Such  petition  must  be  signed  by  a 
majority  of  the  directors  or  trustees  of  the  corporation,  and  must  specify 
the  date  of  the  formation  of  the  corporation,  its  present  name,  the  name  pro- 
posed, and  the  reason  for  such  change  of  name.  Upon  filing  such  petition, 
on  behalf  of  such  corporation,  the  same  proceedings  shall  be  had  as  upon 
applications  for  changes  of  names  of  natural  persons,  and  no  banking  corpo- 
ration hereafter  organized  shall  adopt  or  use  the  name  of  any  friendly 
association. 

Legislation   §    1276.       1.   Enacted     March     11,  (the   change   being  made   in   1880),  but    (2)    did 

1873,    and    then    contained    only    the    first    two  not    have    the    words    "of    age,"    after    "eighteen 

sentences,   ending  with   the   words   "place   of  resi-  years." 

dence,"  differing  from  the  amendment  of  1885,  in  2.   Amended    by  Code  Amdts.  1877— 78,  p.  110, 

that,   in   the   first    sentence,   it   had    (1)    the   word  adding  to  the  enactment  of  1872  three  sentences, 

"county"    instead    of    "superior"    before    "court"  reading,    "Any  religious,    benevolent,    literary,    or 
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scientific  corporation  may,  bj  petition,  apply  to 
the  county  court  of  the  county  in  which  the  prop- 
erty of  said  corporation  is  situated  for  a  chanse  of 
Its  corporate  name.  Such  petition  must  be  signed 
by  the  trustees  of  the  corporation,  or  by  a  majority 
of  them,  and  must  specify  the  date  of  the  forma- 
tion of  the  corporation,  its  present  name,  the 
name  proposed,  and  the  reason  for  such  change 
of  name.  Upon  filing  such  petition  on  belialf 
of  such  corporation,  the  same  proceedings  shall 
be  had  as  upon  applications  for  changes  of  names 
of   natural   persons." 

3.  Amended  by  Code  Amdts.  1880,  p.  117. 
(1)  in  first  sentence,  changing  "county"  to  "su- 
perior" before  "court";  (2)  in  sentence  begin- 
ning "Any"  adding,  after  "scientific  corporation," 
the  words  "or  any  corporation  bearing  or  having 
for  its  name,  or  using  or  being  known  by  the 
name  of  any  benevolent  or  charitable  order  or 
Bociety" ;  (3)  in  final  sentence,  adding,  at  end, 
the  words  "and  no  banking  corporation  hereafter 
organized  shall  adopt  or  use  the  name  of  any 
friendlv  societv." 


4.  Amended  fcy  Stats.  1885.  p.  112. 

5.  Amendment  by  Stats.  1901,  p.  197;  un- 
constitutional.    See  note  ante,  §  5. 

Application  of  section.  The  phrase,  "or 
other  corporation,"  in  this  section,  is  not 
limited  to  include  only  corporations  ejus- 
dem  generis  with  those  specially  enumer- 
ated; and  a  petition  by  a  savings  bank 
to  change  a  cumbersome  name  to  one  more 
convenient  is  within  the  purview  of  this 
section.  Application  of  La  Societe  Fran- 
qaise,  123  Cal.  525;  56  Pac.  458. 

Sufficiency  of  application.  A  concise 
statement,  clearly  giving  the  reason  for 
a  change  of  name,  is  sufficient.  Petition 
of  Los  Angeles  Trust  Co.,  158  Cal.  603; 
112  Pac.  56. 


§  1277.  Order  to  show  cause ;  publication  of  order ;  proof  of  publication. 
Upon  the  filing  of  the  said  petition  the  court  shall  thereupon  make  an  order 
reciting  the  filing  of  the  application,  the  name  of  the  person  or  corporation 
by  whom  it  is  filed  and  the  name  proposed,  and  directing  all  persons  inter- 
ested in  said  matter  to  appear  before  the  court,  at  a  time  and  place  specified, 
not  less  than  four  or  more  than  eight  weeks  from  the  time  of  making  Such 
order,  to  show  cause  why  the  application  for  change  of  name  should  not  be 
granted.  A  copy  of  the  order  to  show  cause  must  be  published  for  four  suc- 
cessive weeks  in  some  newspaper  of  general  circulation  to  be  designated  in 
the  order,  printed  in  the  county,  if  a  newspaper  be  printed  therein,  or,  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  order  to  show  cause  shall 
be  posted  by  the  clerk  of  the  court  in  three  of  the  most  public  places  in  the 
county  in  which  the  court  is  held,  for  a  like  period.  Proof  must  be  made  to 
the  satisfaction  of  the  court,  of  such  publication,  or  posting,  at  the  time  of 
the  hearing  of  the  application. 

ing  the  giving  of  the  requisite  notice.  Pe- 
tition of  Los  Angeles  Trust  Co.,  158  Cal. 
603;  112  Pac.  56. 

Discretion  of  court.  No  discretion 
whatever  is  given  to  the  court  in  the  mat- 
ter of  making  the  order  to  show  cause. 
Petition  of  Los  Angeles  Trust  Co.,  158 
Cal.  603;  112  Pac.  56. 

Computation  of  time  of  publication.  In 
computing  the  period  of  publication  for 
four  weeks,  the  first  day  is  to  be  excluded 
and  the  last  included.  Petition  of  Los  An- 
geles Trust  Co.,  158  Cal.  603;  112  Pac.  56. 


Legislation  §  1277.  1.  Enacted  March  11, 
1872,  and  then  read:  "A  copy  of  such  petition 
must  be  published  for  four  successive  weeks,  in 
some  newspaper  printed  in  the  county,  if  a  news- 
paper be  printed  therein,  but  if  no  newspaper 
be  printed  in  the  county,  a  copy  of  such  petition 
must  be  posted  at  three  of  the  most  public  places 
in  the  county  for  a  like  period,  and  proofs  must 
be  made  of  such  publication  before  the  petition 
can  be  considered." 

2.  Amendment  by  Stats.  1901,  p.  198;  un- 
constitutional.    See  note  ante.  §  5. 

3.  Amended  by  stats.  1905,  p.  40. 

Disqualified  judge  may  make  order.     A 

judge,  though  disqualified,  may  maKe  the 
order  prescribed  in  this  section,  fixing  the 
time  of  hearing  the  application  and  direct- 

§  1278.  Hearing  of  application  and  remonstrance.  Corporations  and  per- 
sons, change  of  name.  Such  application  must  be  heard  at  such  time  as  the 
court  may  appoint,  and  objections  may  be  filed  by  any  person  who  can,  in 
such  objections,  show  to  the  court  good  reason  against  such  change  of  name. 
On  the  hearing,  the  court  may  examine  on  oath  any  of  the  petitioners,  re- 
monstrants, or  other  persons,  touching  the  application,  and  may  make  an 
order  changing  the  name,  or  dismissing  the  application,  as  to  the  court  may 
seem  right  and  proper ;  provided,  that  if  the  applicant  for  a  change  of  name 
be  a  corporation,  such  applicant  shall  file  in  court  at  the  time  of  hearing  the 
application,  the  certificate  of  the  secretary  of  state  that  the  name  desired  to 
be  used  by  the  applicant,  is  not  the  corporate  name  of  any  corporation  exist- 
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ing  at  said  time,  and  that  said  name  does  not  so  closely  resemble  the  name  of 
any  such  existing  corporation  as  Avill  tend  to  deceive ;  provided,  further, 
that  if  the  applicant  for  a  chanj^e  of  name  be  a  banking  corporation,  such 
applicant  shall  file  in  court  at  the  time  of  hearing  the  application,  the  cer- 
tificate of  the  superintendent  of  banks  that  the  name  desired  to  be  used  by 
the  applicant  does  not  resemble  so  closely  as  to  be  likely  to  cause  confusion, 
the  name  of  any  other  bank  previously  formed  under  the  laws  of  this  state. 


Legislatioa  §  1278.  1.  Enacted  March  11, 
1873,  and  then  read:  "Such  application  must  be 
heard  at  such  time  during  term  as  the  court  may 
appoint,  and  objections  majf  be  filed  by  any  per- 
son who  can,  in  such  objections,  show  to  the 
court  good  reason  against  such  change  of  name. 
On  the  hearing  the  court  may  examine,  upon  oath, 
any  of  the  petitioners,  remonstrants,  or  other 
persons,  touching  the  application,  and  may  make 
an  order  changing  the  name  or  dismissing  the  ap- 
plication, as  to  the  court  may  seem  right  and 
proper." 

2.  Amended  by  Code  Amdts.  1880,  p.  117, 
in  first  sentence,  striking  out  "during  term"  after 
"heard  at  such  time  " 

3.  Amended  by  Stats.  1905.  p.  99,  adding,  as  a 


new  sentence,  the  first  proviso,  at  end  of  section. 
4.  Amended  by  Stats.  1915,  p.  108,  (1)  mak- 
ing the  proviso  added  in  1880  a  part  of  the  second 
sentence,  by  substituting  a  semicolon  for  a  period; 
(2)  adding  the  second  proviso. 

Evidence  inadmissllsle  to  impeach  cer- 
tificate. After  the  required  certificate  of 
the  secretary  of  state  has  been  filed,  evi- 
dence of  his  declarations  as  to  his  under- 
standing when  he  issued  it  cannot  be  re- 
ceived to  impeach  it.  Petition  of  Los 
Angeles  Trust  Co.,  158  Cal.  603;  112  Pac. 
.56. 


§  1279.  Copy  of  decree  filed  with  secretary  of  state.  A  certified  copy  of 
the  decree  of  the  court,  changing  the  name  of  a  person  or  corporation,  shall 
within  thirty  days  from  the  date  of  such  decree,  be  filed  in  the  office  of  the 
secretary  of  state. 


Legislation  g  1279.  1.  Added  by  Code  Amdts. 
1873—74.  p.  413.  and  then  read:  "Each  county 
clerk  shall,  annually,  in  the  month  of  January, 
make  a  return  to  the  office  of  the  secretary  of 
state  of  all  changes  of  names  made  in  the  county 
court  of  his  county  under  this  title;  such  return 
shall  show  the  date  of  the  decree  of  the  court, 
original  name,  name  decreed,  and  resijjence.  Such 
returns  shall  be  published  in  a  tabular  form  with 
the  statutes  first  published  thereafter." 

3.  Amended   by   Code    Amdts.    1880,    p.    118, 


substituting      "superior"      for     "county"      before 
'court." 

3.  Amended  by  Stats.  1907,  p.  345;  the  code 
commissioner  saying,  "The  change  compels  the 
filing  in  the  office  of  the  secretary  of  state  of  a 
certified  copy  of  the  decree  of  court,  changing 
the  name  of  a  person  or  corporation,  instead  of 
the  former  method  of  making  return  to  that 
office,  a  method  which  experience  had  shown  to 
be  impossible  of  enforcement,  making  the  section 
uniform  with  the  provisions  of  §  300a  of  the 
Civil  Code,  added  in  1903." 


§1281 


ARBITRATIONS. 
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TITLE  X. 
ARBITRATIONS. 


1281.    What  may  be  submitted  to   arbitration, 
and  when. 
Submission  to  arbitration  to  be  in  writ- 


1282 
1283 


1284. 
1285. 


mg. 
Submission  may  be  entered  as  an  order 

of  court.      Revocation. 
Powers  of  arbitrators. 
Majority    of    arbitrators    may    determine 

any  question.      They  must  be  sworn. 


§  1286. 

§  1287. 
§  1288. 

§  1289. 


§  1290. 


Award  to  be  in  writing.  When  judg- 
ment to  be  entered. 

Award  may  be  vacated  in  certain  cases. 

Court  may,  on  motion,  modify  or  correct 
the  award. 

Decision,  on  motion,  subject  to  appeal, 
but  not  the  judgment  entered  before 
motion. 

If  submission  be  revoked  and  an  action 
brought,  what  to  be  recovered. 


§  1281.  What  may  be  submitted  to  arbitration,  and  when.  Persons  capa- 
ble of  contracting  may  submit  to  arbitration  any  controversy  which  might 
be  the  subject  of  a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qualification  does  not  include  questions 
relating  merely  to  the  partition  or  boundaries  of  real  property. 

Legislation  §  1281.     Enacted  March  11,  lS7a        agreement  of  arbitration,  good  at  common 


(based    on    Practice     Act,     §     380),     substituting 
"does"  for  "shall"  after  "qualifications." 

Compliance  witli  statute.  Submission  to 
arl?itration  is  a  creature  of  the  statute, 
which  must  govern  the  proceedings.  Ar- 
bitration between  Abrams  and  Brennan, 
2  Cal.  App.  237;  84  Pac.  363.  It  is  suffi- 
cient, in  cases  of  arbitration,  if  there  is 
a  sufficient  compliance  with  the  require- 
ments of  the  statute.  Kreiss  v.  Hotaling, 
96  Cal.  617;  31  Pac.  740;  3  Cal.  Unrep. 
475;  28  Pac.  806. 

Question  of  title  to  real  property.  The 
subject-matter  of  an  action  for  the  recov- 
ery of  mining-ground  on  public  land  is 
regarded  as  "a  question  of  title  to  real 
property  in  fee,"  and  therefore  cannot, 
under  this  section,  be  submitted  to  arbi- 
tration. Spencer  v.  Winselman,  42  Cal. 
479;  and  see  Merritt  v.  Judd,  14  Cal.  59; 
Blair  v.  Wallace,  21  Cal.  318;  Hughes  v. 
Devlin,  23  Cal.  501. 

Value  of  land  cannot  be  submitted.  The 
only  matter  that  can  be  submitted  to  ar- 
bitration, under  this  section,  is  a  "con- 
troversy which  might  be  the  subject  of  a 
civil  action"  between  the  parties  con- 
cerned: the  mere  value  of  a  piece  of  land 
cannot  be  so  submitted.  Dore  v.  Southern 
Pacific  Co.,  163  Cal.  182;  124  Pac.  817. 

Common-law  rule.  At  common  law,  par- 
ties can  submit  the  mere  question  of  the 
value  of  land  to  arbitration,  and,  in  the 
absence  of  fraud,  the  decision  of  the  arbi- 
trators is  conclusive.  Dore  v.  Southern 
Pacific  Co.,  163  Cal.  182;  124  Pac.  817. 

Sufficiency  of  demand  for  arbitration. 
"Where  a  building  contract  provides  for  the 
arbitration  of  dis])utes,  it  is  sufficient 
that  the  plaintiff  made  a  written  demand 
upon  the  defendant  for  arbitration  there- 
under, and  that,  when  repeated,  it  was 
entirely  ignored  by  the  defendant.  Tubbs 
v.  Dollilo,  19  Cal.  App.  612;  127  Pac.  514. 

Waiver  of  requirements  of  arbitration 
agreement.     Requirements  contained  in  an 


law,  but  not  so  under  the  statute,  may  be 
waived.  Dore  v.  Southern  Pacific  Co.,  163 
CaL  182;  124  Pac.  817. 

Validity  of  agreement  and  award. 
Though  the  question  of  value  submitted  by 
an  agreement  of  arbitration  between  par- 
ties does  not  come  within  the  statute  of 
arbitration,  yet  the  agreement,  and  the 
award  based  thereon,  are  not  invalidated 
because  of  a  stipulation  between  the  par- 
ties, that  the  agreement  should  be  con- 
sidered as  a  statutory  arbitration,  and  en- 
tered as  an  order  of  the  superior  court. 
Dore  V.  Southern  Pacific  Co.,  163  Cal.  1S2; 
124  Pac.  817. 

Enforcement  of  agreement  to  buy  at 
price  to  be  arbitrated.  An  agreement  to 
buy  land  at  a  price  to  be  fixed  by  arbi- 
tration, is  not  complete  until  the  award 
is  made,  and  it  may  then  be  enforced  in 
the  same  manner  as  if  the  parties  had 
agreed  upon  the  price  and  inserted  it  in 
the  agreement  themselves.  Dore  v.  South- 
ern Pacific  Co.,  163  Cal.  182;  124  Pac.  817. 

Jurisdiction  of  court  over  subject-matter 
of  arbitration.  It  does  not  follow  from 
the  fact  that  a  matter  in  difference  be- 
tween parties  may  be  submitted  by  them 
to  arbitration,  that  a  court  of  record,  or 
any  other  court,  will  thereby  acquire  juris- 
diction either  of  the  subject-matter  of  the 
controversy  or  of  the  parties.  Eyan  v. 
Dougherty";  30  Cal.  218. 

Application  of  rule  that  law  implies 
promise  to  perform  award.  The  rule  that 
the  law  implies  a  promise  to  perform  au 
award,  under  a  general  submission  of  a 
controversy,  without  an  express  promise 
to  perform  it,  has  no  application,  where 
the  award  is  merely  of  appraisers  upon  the 
question  of  the  amount  of  a  loss  by  fire, 
under  insurance  policies  expressly  provid- 
ing that  such  appraisement  or  award 
should  not  operate  or  be  taken  as  a  waiver 
of  any  provision  or  condition  of  the  poli- 
cies.    Stockton    Combined    Harvester    etc. 
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Works  V.  Glens  Falls  Ins.  Co.,  98  Cal.  557; 
33Pac.  633. 

Action  upon  the  award.  A  suit  cannot 
be  commenced  upon  an  award  made  iincler 
a  common-law  submission,  until  notice  of 
the  award  has  been  given.  Mahoney  v. 
Spring  Valley  Water  Works,  52  Cal.  159. 
No  action  can  be  maintained  upon  an 
award  of  appraisers,  under  a  submission 
limited  to  the  amount  of  a  loss  by  fire; 
but  if  the  insurer  has  expressly  promised 
to  pay  the  award,  the  insured  may  main- 
tain an  action,  either  upon  the  policy, 
alleging  the  fact  of  the  award  to  fix  the 
amount  of  the  recovery,  or  upon  the  new 
agreement  to  pay  it,  in  which  case  the 
averment  of  the  agreement  is  material 
and  must  be  proved,  and  cannot  be  disre- 
garded, in  order  to  treat  the  action  as  if 
based  upon  the  policy.  Stockton  Combined 
Harvester  etc.  Works  v.  Glens  Falls  Ins. 
Co.,  98  Cal.  557;  33  Pac.  633. 

Who  has  power  to  submit  to  arbitration  when 
acting  for  others.    See  note  30  Am.  Dec.  626. 

Infants'  submission  to  arbitration.  See  note  18 
Am.  St.  Rep.  619. 

Right  of  municipality  to  arbitrate  disputed 
claim.    See  note  18  Ann.  Cas.  1030. 

Effect  of  award  upon  claim  arising  out  of  illegal 
transaction.    See  note  58  L.  R.  A.  181. 


CODE  COMMISSIONERS'  NOTE.  Parties  can- 
not, by  ajrrec  intiit,  divest  courts  of  their  juris- 
diction. Muldrow  V.  Norris,  2  Cal.  74;  56  Am. 
Dec.  313.  Nor  can  they  thus  confer  it  out  of 
term  time.  Wicks  v.  Ludwick,  9  Cal.  173.  This 
title,  concerning  arbitrations,  gives  to  the  parties 
no  higher  rights  than  they  might  have  asserted 
in  a  court  of  equity  in  case  of  mistake,  fraud, 
or  accident.  Peachy  v.  Ritchie,  4  Cal.  205,  affirm- 
ing Muldrow  V.  Norris,  2  Cal.  74;  56  Am.  Dec. 
313.  Whenever  parties  can,  by  their  own  act, 
transfer  real  property,  or  exercise  any  act  of 
ownership  with  regard  to  it,  they  may  refer  any 
disputes  concerning  it  to  the  decision  of  arbi- 
trators, who  may  order  the  same  acts  to  be  done 
which  the  parties  themselves  might  do  by  agree- 
ment. Blair  v.  Wallace,  21  Cal.  317.  Persons 
capable  of  contracting  may  submit,  by  writing, 
to  arbitration  any  controversy  which  might  be 
the  subject  of  a  civil  action  between  tliem,  except 
a  question  of  title  to  real  property.  Ryan  v. 
Dougherty,  30  Cal.  221.  One  partner  cannot 
bind  his  co-partner  by  a  submission  of  partner- 
ship matters  to  arbitration;  but  such  a  submis- 
sion would  be  good  against  the  partner  assenting 
to  it.  Jones  v.  Bailey,  5  Cal.  345.  When  an 
agreement  in  writing  is  made  to  submit  ques- 
tions of  difference  relative  to  the  partition  of 
lands  to  the  award  of  arbitrators,  and  the  arbi- 
trators meet  and  make  their  award,  a  court  of 
equity  will  decree  a  specific  performance  of  tlie 
award.  Whitney  v.  Stone,  23  Cal.  275.  See 
also,  for  general  matters,  Montifiori  v.  Engels  3 
Cal.  431;  see  note  to  §1287,  post;  Heslep'v. 
San  Francisco,  4  Cal.  1;  see  note  to  §  12S'2, 
post;  Jacob  v.  Ketcham,  37  Cal.  197:  see  note 
to  §  1286,  post. 


Lpgislation  §  1282.  Enacted  March  11,  1873 
(based  on  Practice  Act,  §  381),  substituting 
"must"  for  "shall." 

Contents  of  submission.  All  the  arbi- 
trators must  be  named  in  the  submission 
agreement.  Arbitration  between  Joshua 
Hendy  Machine  Works  and  Gray,  9  Cal. 
App.  610;  99  Pac.  1110. 

Submission  void  when.  A  submission  to 
arbitration  stipulating  that  two  arbitra- 
tors named  may  choose  a  third,  not  named, 
and  that  the  award  shall  be  final,  and 
forbidding  an  appeal  by  either  party  is 
void.    Arbitration  between  Joshua  Hendy 


§1282.     Submission  to  arbitration  to  be  in  writing.     The  submission  to 

arbitration  must  be  in  writing,  and  may  be  to  one  or  more  persons. 

Machine  Works  and  Gray,  9  Cal.  App.  610: 
99  Pac.  1110. 

Agreement  to  submit  to  arbitration.  See  notes 
14  Am.  Dec.  296;  2  Am.  St.  Rep.  566. 

A.greement  that  difference  shaU  be  submitted  to 
arbitration,  whether  valid.  See  note  29  Am  Rep 
602.  ^ 

Validity  of  parol  submission  to  arbitration  or 
parol  award.    See  note  Ann    Cas.  1913D,  199. 

CODE  COMMISSIONERS'  NOTE.  So  as  to 
give  the  award  the  effect  of  a  judgment,  the  pro- 
visions of  this  title  must  be  pursued  in  the  man- 
ner in  which  the  submission  is  filed  with  the 
clerk,  and  the  motion  made  for  judgment  on 
the  award.  Ileslep  v.  San  Francisco,  4  Cal.  1 ; 
Carsley  v.  Lindsay,  14  Cal.  390.  If  the  court 
has  no  jurisdiction,  the  arbitrators  cannot  have 
jurisdiction.    Williams  v.  Walton,  9  Cal.  142. 

§  1283.     Submission  may  be  entered  as  an  order  of  court.     Revocation. 

It  may  be  stipulated  in  the  submission  that  it  be  entered  as  an  order  of  the 
superior  court,  for  which  purpose  it  must  be  filed  with  the  clerk  of  the 
county  w^iere  the  parties,  or  one  of  them,  reside.  The  clerk  must  thereupon 
enter  in  his  register  of  actions  a  note  of  the  submission  with  the  names  of  the 
parties,  the  names  of  the  arbitrators,  the  date  of  the  submission  when  filed, 
and  the  time  limited  by  the  submission,  if  any,  within  which  the  award  must 
be  made.  When  so  entered  the  submission  cannot  be  revoked  Avithout  the 
consent  of  both  parties.  The  arbitrators  may  be  compelled  by  the  court  to 
make  an  award,  and  the  award  may  be  enforced  by  the  court  in  the  same 
manner  as  a  judgment.  If  the  submission  is  not  made  an  order  of  the  court, 
it  may  be  revoked  at  any  time  before  the  award  is  made. 

Register  of  actions,  generally.     Ante,  §  1052. 


Legislation  §  1283.  1.  Enacted  March  11, 
1873  (based  on  Practice  Act,  §  382),  substitut- 
ing   (1)    "must"    for   "shaU"    in   three   instances; 


(2)    "cannot"    for   "shall   not"   before    "revoked"; 
and   (3)    "is"  for  "be"  after  "submission." 

2.  Amended  by  Code  Amdts.  ISSO,  p.  74,  sub- 
stituting "superior  court"  for  "county  court  or 
of  the  district  court."  ' 
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Eequisites  of  submission  agreement.  An 
agreement  to  submit  a  cause  to  arbitra- 
tion need  not  limit  the  time  within  which 
the  award  must  be  made.  Arbitration  be- 
tween Abrams  and  Brennan,  2  Cal.  App. 
237;  84  Pac.  363. 

Authority  of  clerk  to  enter  submission. 
Nothing  short  of  a  stipulation  unequivo- 
cally authorizing  the  entry  of  the  sub- 
mission by  the  clerk  confers  upon  that 
officer  authority  to  make  such  entry  in  his 
register.   Pieratt  v.  Kennedy,  43  Cal.  393. 

Time  of  entry  by  clerk.  The  provision 
of  this  section,  that,  after  the  filing  of 
the  stipulation,  the  clerk  must  "there- 
upon" enter  a  note  of  the  submission  in 
the  register  of  actions,  does  not  require 
that  it  shall  be  entered  immediately;  and 
where  there  is  a  full  entry  of  everything 
required  by  the  statute,  at  the  time  of 
the  entry  of  judgment  upon  the  award, 
there  is  jurisdiction  to  enter  the  judg- 
ment. California  Academy  of  Sciences  v. 
Fletcher,  99  Cal.  207;  33  Pac.  855. 

Jurisdiction.  By  the  concurrence  of  the 
eeveral  conditions  set  forth  in  this  and 
the  preceding  sections  of  this  title,  the 
court  obtains  jurisdiction  of  the  subject- 
matter  of  the  controversy  and  of  the  par- 
ties, and  power  over  the  arbitrators.  Ryan 
V.  Dougherty,  30  Cal.  218.  Jurisdiction  in 
arbitration  proceedings  is  a  special  juris- 
diction, and  a  substantial  compliance  with 
the  statute  is  essential  to  the  validity  of 
the  proceedings.  Arbitration  between 
Joshua  Hendy  Machine  Works  and  Gray, 
9  Cal.  App.  610;  99  Pac.  1110.  The  clerk 
must  be  authorized  by  the  stipulation  to 
enter  in  his  register  of  actions  a  note  of 
the  submission,  and  he  must  make  the 
entry  therein;  otherwise  there  is  no  juris- 
diction in  the  court  over  either  the  sub- 
ject-matter or  the  parties.  Pieratt  v.  Ken- 
nedy, 43  Cal.  393.  A  reference  in  which 
there  is  no  order  of  court,  or  agreement 
filed  with  the  clerk  or  entered  on  the  min- 
utes, is  a  voluntary  withdrawal  of  the  case 
from  the  jurisdiction  of  the  court,  by 
which  the  court  loses  all  control  over  the 
case,  and  has  no  authority  to  enter  judg- 
ment upon  the  finding,  except  by  consent 
of  the  parties.  Ileslep  v.  San  Francisco, 
4  Cal.  1;  and  see  Draghicevich  v.  Vuliee- 
vicb,  76  Cal.  378;  18  Pac.  406.  The  agree- 
ment to  submit  a  cause  need  not  limit  the 
time  within  which  the  award  must  be 
made,  and,  in  such  case,  the  court  may 
compel  an  award  in  case  of  unreasonable 
delay;  but  where  the  time  for  filing  the 
award  is  limited  by  the  agreement  of  the 
parties,  the  court  has  no  jurisdiction  to 
extend  or  add  to  the  original  agreement, 
or  to  compel  an  award  after  the  time  so 
limited,  and  an  award  filed  thereafter  is 
void.  Arbitration  between  Abrams  and 
Brennan.  2  Cal.  App.  237;  84  Pac.  363. 

Presumption    from    submission-     Where 


parties  have  made  a  written  agreement 
for  the  submission  of  matters  to  arbitra- 
tion, it  will  be  presumed  that  they  in- 
tended the  submission  to  be  entered  as  a 
rule  of  court.  Arbitration  between  Silli- 
man  and  Carr,  159  Cal.  155;  113  Pac.  135. 

Effect  of  submission.  The  submission 
of  a  cause  in  court  to  arbitration,  oper- 
ates as  a  discontinuance  of  the  suit. 
Gunter  v.  Sanchez,  1  Cal.  45;  and  see 
Draghicevich  v.  Vulicevich,  76  Cal.  378; 
18  Pac.  406. 

Revocation  of  submission.  An  agree- 
ment to  submit  to  arbitration  may  be  re- 
voked by  the  parties  thereto,  so  long  as 
it  is  executory;  and  courts  will  not  en- 
force such  an  agreement.  California  An- 
nual Conference  v.  Seitz,  74  Cal.  287;  15 
Pac.  839.  A  stipulation  containing  no 
provision  by  which  an  order  of  court  can 
be  made  upon  it,  and  which  is  not  made  an 
order  of  court,  may  be  revoked  at  any 
time  before  the  award  is  made.  Sidlinger 
V.  Kerkow,  82  Cal.  42;  22  Pac.  932.  The 
general  rule  is,  that  neither  party  can 
revoke  the  submission  after  the  award  is 
made:  that  rule  is  not  in  any  way  changed 
by  the  statute.  California  Academy  of 
Sciences  v.  Fletcher,  99  Cal.  207;  33  Pac. 
855. 

Decision  after  submission  to  arbitrators. 
The  parties  to  a  stipulation  for  a  common- 
law  arbitration  have  the  right  to  intro- 
duce evidence  in  support  of  their  claims 
(Meloy  V.  Imperial  Land  Co.,  163  Cal.  99; 
124  Pac.  712;  Dore  v.  Southern  Pacific  Co., 
163  Cal.  182;  124  Pac.  817);  and  to  decide 
the  matter  in  controversy  before  the  evi- 
dence thereon,  and  the  matter  itself,  have 
been  submitted  to  the  arbitrators  for  de- 
cision, is  a  denial  of  such  right.  Meloy 
V.  Imperial  Land  Co..  163  Cal.  99;  124  Pac. 
712. 

Validity  of  judgment.  It  is  not  essen- 
tial to  the  validity  of  a  judgment  based 
on  an  award,  that  the  agreement  for  sub- 
mission to  arbitration  shall  provide  that 
the  submission  be  entered  as  an  order  of 
court,  under  this  section.  Arbitration  be- 
tween Silliman  and  Carr,  159  Cal.  15.j;  113 
Pac.  135. 

Effect  on  cause  of  action  of  agreement  to  suTo- 
niit  to  arbitration.    See  note  56  Am.  Dec.  381. 

Revocation  of  agreement  to  arbitrate.  See  note 
138  Ara.  St.  Rep.  640. 

CODE  COMMISSIONERS'  NOTE.  Where  ar- 
bitration is  made  an  order  of  the  court,  the 
clerk  may  enter  judgment  on  the  award,  in  due 
time,  without  any  further  order  of  the  court. 
Carsley  v.  Lindsay,  14  Cal.  390.  An  agreement, 
in  writing,  between  two  parties,  to  suljmit  mat- 
ters in  difference  between  them  to  an  arbitrator, 
with  power  to  award  and  ad.judge  all  matters  in 
difference  between  them,  and  to  make  an  award 
in  writing,  and  that  his  award,  when  made,  may 
be  entered  as  a  judgment  of  any  court  of  record 
having  jurisdiction,  docs  not  give  any  court  juris- 
diction of  the  parties  litigant,  or  of  the  subject- 
matter  of  the  controversy,  unless  the  agreement 
further  stipulate  that  the  submission  may  be  en- 
tered  as   an  order   of   court,    and   the   submission 
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and  stipulation  are  filed  with  the  clerk,  and  the 
clerk  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties, 
the  name  of  the  arbitrator,  etc.,  as  required  by 
this  title.  Ryan  v.  Dougherty,  30  Cal.  218.  A 
stipulation,  that  neither  party  should  appeal,  and 
a  power  of  attorney  to  confess  judgment  pursu- 
ant to  the  award,  will  not  bar  an  appeal  from 
a  judgment  on  the  award.  Muldrow  v.  Norris,  2 
Cal.    74;    56    Am.    Dec.    313.     The    report    of    a 


referee,  and  the  award  of  an  arbitrator,  are,  to 
all  purposes,  the  same.  Grayson  v.  Guild,  4  Cal. 
122.  If  the  parties  stipulate  that  the  award  be 
entered  as  the  judgment  of  the  county  court,  it 
was  void  in  toto,  that  court  having  no  jurisdic- 
tion over  the  subject-matter  of  the  award.  Wil- 
liams V.  Walton,  9  Cal.  142;  see  also  Hoogs  v. 
Morse,  31  Cal.  128,  cited  in  notes  to  §§  1286, 
1287,  post. 


§  1284.  Powers  of  arbitrators.  Arbitrators  have  power  to  appoint  a  time 
and  place  for  hearing,  to  adjourn  from  time  to  time,  to  administer  oaths  to 
witnesses,  to  hear  the  allegations  and  evidence  of  the  parties  and  to  make  an 
award  thereon. 


Legislation  §  1284.  Enacted  March  11,  1873 
(based  on  Practice  Act,  §  383),  omitting  "shall'' 
after  "arbitrators." 

Construction  of  statute.  The  statute 
does  not  authorize  the  two  named  arbitra- 
tors to  choose  a  third,  in  case  of  a  failure 
to  agree.  Arbitration  between  Kreiss  and 
Hotaling,  96  Cal.  617;  31  Pac.  740;  and 
see  Stockton  Combined  Harvester  etc. 
Works  V.  Glens  Falls  Ins.  Co.,  98  Cal.  557; 
S3  Pac.  633. 

Notice  of  meeting  of  arbitrators  re- 
quired. The  validity  of  an  award  by  ar- 
bitrators depends  not  only  upon  their  due 
and  proper  appointment,  but  also  upon 
the  regularity  of  their  proceedings:  an 
award  is  invalid  and  void,  unless  both  of 
the  parties  have  notice  of  the  time  and 
place  of  the  meeting  of  the  arbitrators, 
and  an  opportunity  to  be  heard.  Curtis 
V.  Sacramento,  64  "Cal.  102;  28  Pac.  108; 
California  Annual  Conference  v.  Seitz,  74 
Cal.  287;  15  Pac.  839. 

§  1285.  Majority  of  arbitrators  may  determine  any  question.  They  must 
be  sworn.  All  the  arbitrators  must  meet  and  act  together  during  the  investi- 
gation; but  when  met,  a  majority  may  determine  any  question.  Before 
acting,  they  must  be  sworn  before  an  officer  authorized  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations  and  evidence  of 
the  parties  in  relation  to  the  matters  in  controversy,  and  to  make  a  just 
award  according  to  their  understanding. 

Majority  acting.    Ante,  §  1053. 


Essentials  of  valid  arbitration.  See  note  6 
Am.  Rep.  493. 

Right  of  arbitrator  to  call  witness  on  his  own 
initiative.    See  note  18  Ann.  Cas.  163. 

Amendment  of  pleadings  before  arbitrator.  See 
note  20  Ann.  Cas.  603. 

CODE  COIMMISSIONEBS'  NOTE.  If  power 
is  conferred  upon  the  arbitrators  to  appoint  an 
umpire,  the  arbitrators  have  a  right  to  select 
the  umpire,  either  before  or  after  the  investiga- 
tion of  the  matter  has  commenced,  even  though 
the  articles  of  submission  contain  a  clause  pro- 
viding for  such  selection  in  the  event  of  a  dis- 
affreement  between  the  arbitrators.  Dudley  v. 
Thomas,  23  Cal.  365.  Arbitrators  have  the  power 
to  award  costs,  and  after  aa  sward  has  been 
once  made  and  delivered,  the  arbitrators  cannot 
afterwards  alter  the  same,  even  to  correct  mis- 
takes, without  the  consent  of  the  parties.  Dudley 
V.  Thomas,  23  Cal.  365.  If  the  agreement  pro- 
vides that  the  submission  may  be  made  an  order 
of  court,  and  the  clerk  makes  the  proper  entries 
in  his  register  of  actions,  the  arbitrator  must 
make  his  award  within  the  time  limited  in  the 
agreement,  or  both  the  arbitrator  and  court  lose 
jurisdiction  of  the  case;  the  parties  may,  how- 
ever, stipulate  in  writing  to  extend  the  time. 
Ryan  v.  Dougherty,  30  Cal.  218. 


Legislation  S  1285.  Enacted  March  11,  1873 
(based  on  Practice  Act.  §  3.*4),  substituting 
"must"  for  "shall"  in  two  instances. 

When  and  how  award  by  a  majority  may  be 
made.    See  note  1  Am.  Dec.  200. 


Notice  to  and  hearing  of  the  parties,  whether 
essential.    See  note  35  Am.  Dec.  591. 

Necessity  that  all  arbitrators  join  in  award. 
See  note  15  Ann.  Cas.  507. 

CODE  COMMISSIONERS'  NOTE.  Arbitrators 
have  no  common-law  powers  when  appointed  un- 
der tliis  title.    Williams  v.  Walton,  9  Cal.  145. 


§  1286.    Award  to  be  in  writing.     When  judgment  to  be  entered.     The 

award  must  be  in  writing,  signed  by  the  arbitrators,  or  a  majority  of  them, 
and  delivered  to  the  parties.  When  the  submission  is  made  an  order. of  the 
court,  the  award  must  be  filed  with  the  clerk,  and  a  note  thereof  made  in  his 
register.  After  the  expiration  of  five  days  from  the  filing  of  the  award, 
upon  the  application  of  a  party,  and  on  filing  an  affidavit,  showing  that 
notice  of  filing  the  award  has  been  served  on  the  adverse  party  or  his  attor- 
ney, at  least  four  days  prior  to  such  application,  and  that  no  order  staying 
the  entry  of  judgment  has  been  served,  the  award  must  be  entered  by  the 
clerk  in  the  judgment-book,  and  thereupon  has  the  effect  of  a  judgment. 
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Legislation  g  1286.  Enacted  March  11,  1873 
(based  on  Practice  Act,  §  385),  substituting  (1) 
"must"  for  "shall"  in  three  instances,  and  (2) 
"thereupon  has"  for  "shall  thereupon  have." 

Construction  of  statute.  Where  an 
agreement  of  arbitration  between  parties 
does  not  come  within  the"  statute  of  arbi- 
tration, neither  the  court  nor  the  clerk 
can  act  as  in  an  arbitration  proceeding; 
no  judgment  can  be  entered  as  provided 
in  this  section:  at  most,  it  can  give  the 
parties  only  the  right  to  have  the  proceed- 
ings before  the  arbitrators  conducted  in 
the  statutory  mode.  Dore  v.  Southern 
Pacific  Co.,  163  Cal.  182;  124  Pac.  817. 
Where  the  decision  of  so-called  arbitrators 
is  lacking  in  the  essentials  of  a  valid 
award,  where  no  damages  are  assessed  or 
awarded,  and  where  there  is  no  determina- 
tion definitely  settling  the  differences  be- 
tween the  parties,  there  is  no  arbitration. 
Boyd  V.  Bargagliotti,  12  Cal.  App.  228; 
107  Pac.  150. 

Matters  determinable  by  arbitrators.  A 
reference  to  arbitrators  to  settle  all  mat- 
ters of  difference  growing  out  of  partner- 
ship transactions,  gives  them  power  to  de- 
termine what  amounts  are  due  to  one  of 
the  partners  as  trustee  of  the  partnership, 
from  uncollected  assets  in  the  form  of  bills 
receivable,  and  to  determine  the  share  of 
each  partner  therein  after  expenses  of  col- 
lection are  paid;  and  if  the  articles  of 
partnership  provide  for  the  collection  of 
such  assets  by  such  partner,  the  award  is 
not  objectionable  for  recognizing  and  re- 
citing his  authority  to  make  the  collec- 
tion. Simons  v.  Mills,  80  Cal.  IIS;  22  Pac. 
25.  Under  a  submission  to  arbitration  of 
all  differences  existing  between  partners 
in  relation  to  partnership  matters  and  ac- 
counts, the  determination  of  a  difference 
as  to  what  is  partnership  property,  as  dis- 
tinguished from  the  individual  property 
of  one  of  the  partners,  is  the  settlement 
of  a  partnership  matter,  and  is  necessary, 
in  order  properly  to  adjust  the  partnership 
accounts.  Fulmore  v.  McGeorge,  91  Cal. 
611;  28  Pac.  92. 

Award  must  be  made  within  agreed 
time.  Where  the  agreement  to  submit  the 
matters  in  controversy  to  an  arbitrator 
provides  that  the  submission  may  be  made 
an  order  of  court,  and  the  clerk  makes 
the  proper  entries  in  his  register  of  ac- 
tions, the  arbitrator  must  make  his  award 
within  the  time  limited  in  the  agreement, 
or  both  the  arbitrator  and  court  lose  juris- 
diction of  the  case,  unless  the  parties 
stipulate  in  writing  to  extend  the  time. 
Evan  v.  Douohorty,'  30  Cal.  218. 

Denial  of  motion  to  set  aside  award. 
If  the  award  of  arbitrators  is  not  good 
under  the  statute,  but  is  valid  as  a  com- 
mon-law award,  the  court  may  properly 
deny  a  motion  to  set  it  aside,  where  tho 
effect  of  such  an  order  as  the  motion  calls 
for  would  be  to  declare  it  invalid  for  any 


purpose.  Arbitration  between  Kreiss  and 
Hotaling,  96  Cal.  617;  31  Pac.  740.  An 
award  of  arbitrators  will  not  be  set  aside 
upon  the  ground  that  they  consulted  with 
a  person  not  an  arbitrator,  if  they  acte.l 
on  their  own  judgment  in  making  their 
determination.  Simons  v.  Mills,  80  Cal. 
118;  22  Pac.  25. 

Waiver  of  error  or  misconduct  of  arbi- 
trators. Where  the  preA'ailing  party  vol- 
untarily takes  judgment  on  the  award, 
and  then  receives  the  amount  of  the  judg- 
ment in  satisfaction  of  it,  he  thereby 
waives  any  error  or  misconduct  on  the 
part  of  the  arbitrators.  Hoogs  v.  Morse, 
31  Cal.  128. 

Entry  of  award.  It  is  not  necessary  to 
obtain  an  order  of  the  court  or  judge  to 
enable  the  clerk  to  make  the  entry  of  the 
award  in  the  judgment-book:  the  agree- 
ment to  arbitrate  is  itself  a  consent  that 
judgment  shall  be  so  entered.  Carsley  v. 
Lindsay,  14  Cal.  390.  Where  a  judgment 
on  an  award  is  entered  by  the  clerk,  at 
the  request  of  the  party  in  whose  favor 
it  is  rendered,  within  less  than  five  days 
after  the  award  is  filed,  and  without  notice 
to  the  other  party,  the  prevailing  party 
cannot  afterwards  question  the  regularity 
of  the  entry.    Hoogs  v.  Morse,  31  Cal.  128. 

Effect  of  award  as  judgment.  When 
the  arbitrators  make  an  award,  it  must 
be  in  writing;  and  when  the  submission 
is  made  an  order  of  the  court,  the  award, 
when  made,  must  be  filed  with  the  clerk, 
and  when  entered  by  him  in  the  judgment- 
book,  it  becomes,  in  effect,  a  judgment. 
Ryan  v.  Dougherty,  30  Cal.  218.  Where 
the  parties,  by  stipulation,  submit  the  dis- 
l^uted  matters  to  arbitration,  but  there  is 
a  clear  showing  therein  that  they  intended 
to  ignore  nearly  all  of  the  niateiial  pro- 
visions of  the  statute  relating  to  arbitra- 
tion, and  expressly  repudiate  an}'^  inten~ 
tion  of  following  its  requirements,  or  of 
availing  themselves  of  the  machinery  of 
the  court  to  assist  the  arbitrators  or  to 
correct  their  errors,  the  submission  is  void 
as  a  statutory  submission,  and  the  award 
thereon  cannot  be  enforced  as  a  judgment, 
although  it  may  be  good  as  a  common-law 
award  and  as  the  basis  of  an  action.  Ar- 
bitration between  Kreiss  and  Hotaling,  93 
Cal.  617;  31  Pac.  740. 

Judgment  void  when.  A  judgment  en- 
tered by  the  clerk,  upon  an  award  of 
arbitrators,  which  is  not  supported  by  a 
valid  statutory  agreement  of  submission 
to  arbitration,  is  absolutely  void,  and  is, 
in  legal  effect,  no  judgment.  Arbitration 
between  Kreiss  and  Hotaling,  96  Cal.  617; 
31  Pac.  740. 

Stay  of  proceedings  on  judgment.  Pro- 
ceedings upon  the  judguu  t  may  be  stayed, 
where  the  agreement  of  submission  is  not 
valid;  otherwise,  where  it  is  valid,  and 
entered  as  an  order  of  court.    Arbitration 
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between  Kreiss  and  Hotaling,  96  Cal.  617; 
31  Pac.  740;  3  Cal.  Unrep.  475;  28  Pac. 
806. 

Award.    See  note  14  Am.  St.  Rep.  518. 

CODE  COMMISSIONERS'  NOTE.  If  the  ar- 
bitrators award  that  one  of  the  parties  shall  pay 
to  the  other  a  sum  certain,  and  also  that  the 
parties  shall  deliver  to  each  other  mutual  re- 
leases, the  tender  of  a  release,  as  provided  by 
the  award,  is  not  a  condition  precedent  to  the 
right  to  bring  an  action  to  recover  the  money. 
The  award  of  money  is  absolute  and  uncondi- 
tional; but  the  award  of  releases  is  different,  for 
they  are  concurrent  acts,  and  neither  party  can 
compel  the  other  to  execute  a  release  without 
the  tender  of  a  release  by  himself.  Dudley  v. 
Thomas,  23  Cal.  365.  Award  not  void  for  un- 
certainty, and  cannot  be  impeached  because  con- 
trary to  law  and  evidence.  This  title  prescribes 
the  "sole  ground  for  vacating  the  award.  Where 
arbitration  is  made  an  order  of  court,  the  clerk 
mav  enter  judgment  on  the  award  in  due  time, 
without  any  further  order  of  the  court.  Carsley 
V.  Lindsay,  14  Cal.  390,  overruling  Heslep  v. 
San  Francisco,  4  Cal.  1.  It  was  held  that  the 
ordinary  mode  of  enforcing  an  award  is  by  ac- 
tion;  and  if  no  provision  existed  authorizing  the 
court  to  enter  judgment  on  an  award  upon  mo- 
tion, the  court  has  no  right  to  proceed  in  tha,t 
way:  and  a  consent  to  submit  a  matter  to  arbi- 
tration  does   not   imply   a  consent   that   the   party 


in  whose  favor  the  award  is  made  may  enter 
judgment  upon  it  in  court  as  a  matter  of  course. 
Gunter  v.  Sanchez,  1  Cal.  45.  The  award  of  an 
arbitrator  will  not  be  disturbed  by  the  court, 
unless  the  error  complained  of  appear  on  the 
face  of  the  award.  Tyson  v.  Wells,  2  Cal.  122; 
but  see  this  case  modified  in  Cappe  v.  Brizzohira, 
19  Cal.  607.  Where  a  judgment  on  an  award 
of  arbitrators  is  entered  by  the  clerk,  at  the 
request  of  the  party  in  whose  favor  it  is  ren- 
dered, within  less  than  five  days  after  the  award 
is  filed,  and  without  notice  to  the  other  party, 
the  prevailing  party  cannot  afterwards  attack  its 
validitv  on  the  ground  that  it  was  irregularly  en- 
tered. 'Hoogs  V.  Morse,  31  Cal.  128.  An  award 
rendered  upon  a  fair  arbitration  of  a  matter  in 
dispute  between  two  parties,  and  for  a  long  time 
after  concurred  in,  is  conclusive.  Jarvis  v.  Foun- 
tain Water  Co.,  5  Cal.  179.  An  award,  bad  in 
part,  may  be  enforced  for  the  part  that  is  good, 
if  not  attacked  for  fraud;  and  the  matter  is 
divisible.  Muldrow  v.  Norris,  2  Cal.  74;  56  .4m. 
Dec.  313.  An  award,  to  be  valid,  must  be  cer- 
tain and  decisive  as  to  the  matters  submitted, 
and  thus  avoid  all  further  litigation.  An  award 
bv  arbitrators  selected  to  settle  accounts  between 
parties,  that  one  of  the  parties  is  entitled  to  a 
credit  of  a  certain  sum  on  his  account  with  tho 
other,  is  not  final  and  decisive  as  to  the  matters 
submitted,  and  is  not,  therefore,  valid.  An  award 
of  arbitrators  is  not  admissible  in  evidence,  un- 
less it  is  final  and  conclusive  upon  the  matters 
submitted.     Jacob  v.  Ketcham,  37  Cal.  197. 


§  1287.  Award  may  be  vacated  in  certain  cases.  The  court,  on  motion, 
may  vacate  the  aw^ard  upon  either  of  the  following  grounds,  and  may  order 
a  new  hearing  before  the  same  arbitrators,  or  not,  in  its  discretion : 

1.  That  it  was  procured  by  corruption  or  fraud ; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  committed  gross 
error  in  refusing,  on  cause  shown,  to  postpone  the  hearing,  or  in  refusing 
to  hear  pertinent  evidence,  or  otherwise  acted  improperly,  in  a  manner  by 
M^hich  the  rights  of  the  party  were  prejudiced ; 

3.  That  the  arbitrators  exceeded  their  powers  in  making  their  award ;  or 
that  they  refused,  or  improperly  omitted,  to  consider  a  part  of  the  matters 
submitted  to  them ;  or  that  the  award  is  indefinite,  or  cannot  be  performed. 


Referee's  reports.    Ante,  §§  643-645. 

Legislation  §  1287.  Enacted  March  11,  1873, 
in  the  exact  language  of  Practice  Act,   §  386. 

RecLUisites  of  award.  The  arbitrators 
are  not  bound  to  make  their  award  in 
strict  adherence  to  the  legal  rules  and  pro- 
cedure expected  in  judicial  trials,  but  may 
decide  on  the  principles  of  equity  and 
good  conscience,  and  make  their  award 
ex  a;quo  et  bono.  Arbitration  between 
Connor  and  Pratt,  128  Cal.  279;  60  Pac. 
862. 

Misconduct  of  arbitrators.  The  obvious 
meaning  of  the  second  subdivision  of  this 
section  is,  that  any  misconduct  complained 
of  must  be  of  such  a  character  as  that 
the  rights  of  the  party  complaining  are 
prejudiced  thereby,  and  such  misconduct 
must  be  made  to  appear  from  the  facts 
stated:  mere  conclusions  are  not  suflScient. 
Mauson  v.  Wilcox,  140  Cal.  208;  73  Pac. 
1004. 

Omissicn  to  consider  part  of  matters 
submitted.  That  part  of  the  third  sub- 
division of  this  section  authorizing  the 
court   to    vacate   an   award,   upon   motion, 


vi^hen  it  appears  that  the  arbitrators 
"omitted  to  consider  a  part  of  the  matters 
submitted,"  refers  to  the  matters  set  forth 
in  the  agreement  for  submission,  and  not 
to  the  misconduct  provided  for  in  the 
second  subdivision.  Manson  v.  Wilcox,  140 
Cal.  206;  73  Pac.  1004. 

Common-law  award.  Although  a  sub- 
mission to  arbitration  is  void  as  a  statu- 
tory submission,  j'et  it  may  be  good  as  a 
common-law  award,  and  as  the  basis  of  an 
action.  Arbitration  between  Kreiss  and 
Hotaling,  96  Cal.  617;  31  Pac.  740;  3  Cal. 
Unrep.  475;  28  Pac.  806. 

Error  warranting  vacation  of  award. 
The  awards  of  arbitrators  will  not  be  dis- 
turbed for  mere  ordinary  errors,  nor  even 
faults  of  judgment:  the  error  must  be 
gross,  in  order  to  warrant  its  being  va- 
cated or  modified.  Arbitration  between 
Connor  and  Pratt,  128  Cal.  279;  60  Pac. 
862. 

Denial  of  motion  to  set  award  aside. 
Where  an  award,  though  not  good  under 
the  statute,  is  valid  as  a  common-law 
award,  a  motion  to  set  it  aside  is  prop- 
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tarily  takes  judgment  on  the  award,  and  thee 
receives  the  amount  of  the  judgment  in  satis- 
faction of  it,  this  is  a  waiver  of  any  errors  or 
misconduct  on  the  part  of  the  arbitrators.  Hoogs 
V.  Mor^e,  31  Cal.  128.  Award  not  void  for  un- 
certainty. Carsley  v.  Lindsay,  14  Cal.  390.  When 
arbitrators  have  published  their  award,  any  al- 
teration whatever,  without  the  consent  of  the 
parties,  will  vitiate  it.  Porter  v.  Scott,  7  Cal. 
312.  Courts  of  equity,  in  the  absence  of  stat- 
utes, will  set  aside  awards  for  fraud  mistake,  or 
accident;  an  award  may  be  set  aside  for  a  mis- 
take of  law,  when  it  appears  on  the  face  of  the 
award.  Muldrow  v.  Norris,  2  Cal.  74;  56  Am. 
Dec.  313.  If  parties  submit  to  an  arbitrator, 
they  must  be  required  to  exercise  due  diligence 
in  procuring  the  evidence  upon  which  to  base  a 
proper  award.  Montifiori  v.  Engels,  3  Cal.  431. 
In  Muldrow  v.  Norris,  12  Cal.  331,  the  following 
syllabus  of  the  supreme  court  reporter  gives  the 
main  points  decided:  "Where  one  of  the  prin- 
cipal matters  in  dispute,  passed  upon  by  the 
arbitrators,  was  subsequently  set  aside  by  a 
higher  court,  and  the  judgment  rendered  upon 
the  award  vacated  by  reason  of  the  error  of  the 
arbitrators  in  passing  upon  said  matter,  it  left 
the  award  as  though  such  item  submitted  had 
never  been  passed  upon,  and  consequently  the 
award  did  not  effect  the  purposes  of  the  sub 
mission  by  settling  all  matters  of  controversy 
between  the  parties.  The  consideration  which 
moved  the  parties  to  enter  into  the  submission 
had  failed,  and  hence  the  award  is  void.  The 
award  being  void,  a  release  of  action,  filed  by 
one  of  the  parties  in  pursuance  of  the  submis- 
sion, is  also  void.  The  doctrine  that  an  award 
may  be  good  in  part  and  bad  in  part  applies  to 
instances  where  there  has  been  an  excess  of 
power  in  the  arbitrators  by  their  attempting  to 
determine  matters  not  submitted,  or  where  there 
is  uncertainty  or  illegality  in  an  independent  and 
distinct  matter  forming  no  consideration  for 
other  parts  of  the  award,  and  the  settlement  of 
which  could  not  have  contributed  to  induce  the 
arbitration.  A  useless  and  invalid  determination 
upon  one  item,  properly  presented  within  the 
general  terms  of  the  submission,  must,  on  prin- 
ciple, be  as  fatal  to  the  entire  action  of  the 
arbitrators  as  an  omission  intentional,  or  unin- 
tentional, to  notice  the  item  at  all.  The  rule 
is  general,  that  arbitrators  must  pass  upon  all 
matters  submitted,  or  their  award  will  be  in- 
valid. If  several  matters  are  specified  in  the 
submission,  and  the  award  does  not  disclose  that 
each  is  determined,  it  is  defective  on  its  face, 
and  can  be  set  aside  on  motion.  But  if  the  sub- 
mission is  general,  of  all  matters  in  controversy, 
without  specification,  it  is  not  necessary  that  the 
award  should  embrace  any  matters  except  those 
which  are  laid  before  the  arbitrators.  These  last, 
however,  must  be  passed  upon,  or  the  award 
will  be  void  in  toto,  and  be  set  aside  upon  a 
proper  showing  of  the  omission.  If  the  submis- 
sion provide  that  an  award  upon  the  matters 
submitted  be  made,  or  the  condition  of  the  bond 
be  that  the  parties  are  bound,  provided  the 
award  of  such  matters  be  made,  then  such  pro- 
viso extends  to  all  the  matters  submitted,  and 
operates  to  render  the  submission  conditional,  and 
the  award  binding  only  in  case  the  arbitrators 
pass  upon  every  subject,  either  specifically  re- 
ferred to  them,  or  brought  to  their  notice  under 
the  general  terms  of  the  submission." 

§  1288.  Court  may,  on  motion,  modify  or  correct  the  award.  The  conrt 
may,  on  motion,  modify  or  correct  the  award,  where  it  appears — 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it  was  made,  or 
that  there  is  a  mistake  in  the  description  of  some  person  or  property  therein ; 

2.  "When  a  part  of  the  award  is  upon  matters  not  submitted,  which  part 
can  be  separated  from  other  parts,  and  does  not  affect  the  decision  on  the 
matters  submitted ; 

3.  When  the  award,  though  imperfect  in  form,  could  have  been  amended 
if  it  had  been  a  verdict,  or  the  imperfection  disregarded. 


exly  denied.  Arbitration  between  Kreiss 
and  Hotaling,  96  Cal.  617;  31  Pac.  740;  3 
Cal.  Unrep.  475;  28  Pac.  806. 

Void  judgment  set  aside.  A  judgment 
entered  by  the  clerk,  not  supported  by  a 
valid  statutory  agreement  of  submission, 
is  absolutely  void,  and  may  be  set  aside 
by  the  court,  with  or  without  a  motion 
therefor.  Arbitration  between  Kreiss  and 
Hotaling,  96  Cal.  617;  31  Pac.  740. 

Appeal.  An  appeal  from  an  order  of 
the  court,  refusing  to  vacate  the  award, 
must  be  taken  within  sixty  days  from  the 
time  the  order  is  made  and  entered.  Fair- 
child  V.  Daten,  38  Cal.  2S6. 

Motion  to  dismiss  appeal.  "Where  one 
of  the  grounds  on  which  a  motion  is  made 
to  dismiss  an  appeal  from  a  judgment  or 
order  directing  an  award  to  be  entered  is, 
that  the  appeal  was  not  taken  at  the 
proper  time,  it  is  not  waived  by  the  fail- 
ure to  state  it  in  the  motion  to  dismiss, 
for  it  goes  to  the  jurisdiction  of  the  court; 
but  it  is  the  better  practice  to  state  it  at 
that  time.   Fairchild  v.  Daten,  38  Cal.  286. 

For  what  causes  award  may  be  impeached.    See 

note  14  Am.  Dec.  754. 

Grounds  for  setting  aside  arbitration.  See  note 
25  Am.  Rep.  46. 

Refusal  of  arbitrators  to  receive  material  testi- 
mony as  ground  for  setting  aside  award.  See  note 
8  Ann.  Cas.  510. 

Fact  that  award  was  prepared  by  attorney  for 
party  as  ground  for  setting  it  aside.  See  note 
Ann.  Cas.  1912C,  1007. 

Effect  of  failure  to  swear  witness.  See  note 
Ann.  Cas.  1912D,  574. 

Inadequacy  of  award  as  compared  with  actual 
loss  as  ground  for  setting  award  aside.  See  note 
Ann.  Cas.  1913B,  1048. 

Right  of  arbitrators  to  rehear  or  of  a  party  to 
revoke  submission  where  award  is  not  co-extensive 
with  submission.  See  note  18  L.  R.  A.  (N.  S.) 
1247. 

CODE  COMMISSIONERS'  NOTE.  If  an  ob- 
jection be  made  to  an  award,  on  the  ground  that 
it  embraces  matters  not  in  fact  submitted,  though 
within  the  general  terms  of  the  submission,  it 
lies  with  the  objecting  party  to  show  affirma- 
tively in  what  the  arbitrators  have  exceeded  their 
authority.  The  award  will  be  sustained,  unless 
this  be  shown.  And  it  was  held  that  where  the 
agreement  of  submission  recited  a  sale  and  resale 
of  certain  lands,  out  of  which  transaction  dis- 
putes and  misunderstandings  had  arisen,  and  the 
submission  was  of  "all  and  every  matter  of  dis- 
pute arising  from  or  growing  out  of  the  trans- 
action aforesaid,"  an  award,  that  one  party  re- 
ceive from  the  other  a  certain  amount  of  money, 
and  convey  to  him  the  lands  mentioned,  was 
prima  facie  authorized  by  the  submission.  Blair 
V.  Wallace,  21  Cal.  317.  If  the  party  in  whose 
favor    an    award    of    arbitrators    is    made,    volun- 
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§§  1289, 1290 


Legislation  §  1288.  Enacted  March  11,  1872, 
in  the  exact  language  of  Practice  Act,  §  337. 

Construction  of  statute.  The  common- 
law  rule,  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  has 
been  abrogated  by  the  code:  a  substantial 
compliance  with  the  requirements  of  the 
statute  is  sufficient.  Arbitration  between 
Kreiss  and  Hotaling,  96  Cal.  617;  31  Pac. 
740. 

What  required  of  arbitrators.     Arbitra- 


tors are  not  required  to  find  facts,  nor  to 
give  reasons  for  their  award.  Arbitration 
between  Connor  and  Pratt,  128  Cal.  279; 
60  Pac.  862. 

CODE  COMMISSIONERS'  NOTE.  The  court 
will  not  disturb  the  award  of  an  arbitrator  or 
the  report  of  a  referee,  unless  the  error  com- 
plained of  appears  on  the  face  of  the  award  or 
report.  Tyson  v.  Wells,  2  Cal.  122;  but  see 
this  case  modified  in  Cappe  v.  Brizzolara,  19  Cal. 
607.  If  the  award  is  uncertain  and  incomplete 
upon  its  face,  it  must  be  set  aside.  Pierson  ▼. 
Norman,  2  Cal.  599. 


§  1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  judgment 
entered  before  motion.  The  decision  upon  the  motion  is  subject  to  appeal 
in  the  same  manner  as  an  order  which  is  subject  to  appeal  in  a  civil  action ; 
but  the  judgment  entered  before  a  motion  made  cannot  be  subject  to  appeal. 

Ante,  §§  in  substantial  compliance  with  the  statute, 
or  the  .iudgment  upon  the  award  will  not 
be  valid.   Fairchild  v.  Doten,  42  Cal.  125. 

Jurisdiction.  If  it  clearly  appears  that 
the  parties  meant,  merely,  that  the  award, 
and  not  the  submission,  should  be  made  a 
rule  of  court,  or  that  judgment  should  be 
entered  upon  the  award,  the  court  has  no 
jurisdiction.  Fairchild  v.  Doten,  42  Cal. 
125. 


Motion  to  vacate  or  modify  award 
1287,  12f(8. 

Appealable  orders.    Ante,  §  939. 

Legislation  8  1289.  Enacted  March  11,  1873 
(hased  on  Practice  Act,  §  388),  substituting  (1) 
'is"  for  "shall"  before  "be  subject,"  and  (2) 
made  cannot"  for  "is  made  shall  not." 

Construction  of  section.  There  is  no 
appeal  from  a  judgment  entered  on  an 
award  before  the  decision  of  a  motion  to 
vacate  or  modify  it:  the  appeal  must  be 
from  a  decision  on  such  motion.  Arbitra- 
tion between  Connor  and  Pratt,  128  Cal. 
279;  60  Pac.  862.  Proceedings  upon  award 
are  special  in  character,  and  they  must  be 

§  1290.  If  submission  be  revoked  and  an  action  brought,  what  to  be  recov- 
ered. If  a  submission  to  arbitration  be  revoked,  and  an  action  be  brought 
therefor,  the  amount  to  be  recovered  can  only  be  the  costs  and  damages  sus- 
tained in  preparing  for  and  attending  the  arbitration. 

Legislation  8  1290.      Enacted  March  11,    1873        "can"  for  "shall." 
(based    on    Practice    Act.     §    389),    substituting 


CODE  COMMISSIONERS'  NOTE.  A  stipula 
tion,  that  neither  party  will  appeal,  is  of  no 
force  or  efifect,  and  does  not  bind  the  parties. 
Muldrow  V.  Norris,  2  Cal.  74  ;  56  Am.  Dec.  313. 


§  1294  JURISDICTION.  14:72 

TITLE  XI. 
PROCEEDINGS  IN  PROBATE  COURTS. 

Chapter  I.     Jurisdiction.     §§  1294, 1295. 

11.     Probate  of  Wills.     Articles  I-VI.     §§  1298-1346. 
HI.     Executors  and  Administrators,  their  Letters,  Bonds,  Eemovals,  and  Suspen- 
sions.    Articles  I-X.     §§  1348-1440. 
IV.     Inventory  and  Collection  of  Effects  of  Decedents.     Articles  I,  II.     §§  1443- 

1461. 
v.     Provision  for  the  Support  of  the  Family.     Homestead.     Articles  I,  II.     §§ 
1464-1486. 
VI.     Claims  against  Estate.      §§  1490-1514. 
VII.     Sales   and  Conveyances  of  Property  of  Decedents.     Articles  I-V.     §§  1516- 
1580. 
VIII.     Powers  and  Duties   of  Executors   and   Administrators,   and   Management   of 
Estates.     §§  1581-1592. 
IX.     Conveyance  of  Eeal  Estate  and  Transfer  of  Personal  Property  by  Executors 
and  Administrators  in  Certain  Cases.     §§  1597-1607. 
X.     Accounts  Eendered  by  Executors  and  Administrators,  and  Payment  of  Debts. 
Articles  I-III.     §§  1612-1653. 
XI.     Partition,  Distribution,  and  Final  Settlement  of  Estates.     Articles  I-V.     §§ 
1658-1703y2. 
XII.     Orders    Decrees,   Process,   Minutes,    Records,   Trials,   and   Appeals.     §§  1704- 
1724. 
Xin.     Public  Administrator.     §§  1726-1744. 
XIV.     Guardian  and  Ward.     Articles  I-VI.     §§  1747-1810b. 

CHAPTER  I. 

JUEISDICTION". 

§  1294.    Jurisdiction   of   probate    court    over    the        §  1295.    When  jurisdiction  of  superior  court  over 
estate,  when  exercised.  estates  decided  by  iirst  application. 

§  1294.     Jurisdiction  of  probate  court  over  the  estate,  when  exercised. 

Wills    must    be    proved,    and    letters    testamentary    or    of    administration 
granted — 

1.  In  the  county  of  which  the  decedent  was  a  resident  at  the  time  of  his 
death,  in  whatever  place  he  may  have  died ; 

2.  In  the  county  in  which  the  decedent  may  have  died,  leaving  estate 
therein,  he  not  being  a  resident  of  the  state ; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent 
having  died  out  of  the  state,  and  not  resident  thereof  at  the  time  of  his 
death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent  not 
being  a  resident  of  the  state,  and  not  leaving  estate  in  the  county  in  which 
he  died; 

5.  In  all  other  cases,  in  the  county  where  application  for  letters  is  first 
made. 

Probate  matters,  jurisdiction  of  superior  courts  of  his  estate  may  be,  he  having  died  out  of  the 

in.    Ante,  §  76,  subd.  4.  state,   and   not  having  been   a  resident   thereof   at 

_      ,  ,   ..       o  ,„„.       T,  ,   ,         ,       -     ^r,^n  t'le   time  of  his  death.      Fourth.   In   the  county  in 

Legislation  §  1294.     Enacted  March  11,  1872;  ^.i,ich    any    part    of    his    estate    mav    be,    he    not 

based  on   Probate   Act   1851,    §   2,   as   amended  by  ^^.\,^„    ^    resident    of    the    state,    and    not    leaving 

btats    1861     p.   628,   which  read:    "Wills   shall   be  estate  in  the  county  in  which  he  died.      Fifth.   In 

proved  and  letters  testamentary,  or  of  adinini.stra-  gn    other   cases,    in   the   county   where   application 

tion,    shall    be   granted.      First.    In    the    county   of  shall  first  be  made." 
which    the    deceased    was    a    resident    at,    or    im-  _      •    j-   i-    „      „j    j    ^         .<. 

mediately    previous    to,    his    death,     in    whatever  Junsdiction   and  duty  Of  supenor  COUrt. 

place  his  death  may  have  happened.     Second.  In  Probate  proceedings  arc  purely  statutory; 

«fAt*«''"th7r.i'n   Inn"^  V  >"'^^  ''^^  '^'?'^\  'TiS^       and   though   the  superior  court  is  a   court 
estate    therein,    and    not    being    a    resident    of    the  .  s;     .      .    ,.    i.  ^         ...         .,    . 

State.     Third.   In   the   county  in  which  any  part        of   general  jurisdiction,   yet,   while   Bitting 
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as  a  court  of  probate,  its  jurisdiction  is 
limited  aud  sjieeial,  and  all  acts  in  excess 
of  the  statutory  power  conferred  are  nuga- 
tory, and  do  not  bind  those  who  have  in- 
voked its  authority  or  submitted  to  its 
decision.  Smith  v.  Westerfeld,  88  Cal.  374; 
2G  Pac.  206;  Estate  of  Strong,  119  Cal. 
663;  51  Pac.  1078.  The  court,  in  probate 
proceedings,  cannot  competently  proceed 
in  a  manner  essentially  different  from  that 
provided  by  statute,  nor  dispense  with 
further  proceedings,  nor  deprive  the  ad- 
ministrator of  his  right  to  compensation 
and  reimbursement  of  costs  and  expenses 
of  administration,  by  an  order  setting 
aside  and  dismissing  the  proceedings.  Es- 
tate of  Strong,  119  Cal.  663;  51  Pac.  107S. 
The  constitution  clothes  the  superior  court 
with  original  jurisdiction  over  probate 
matters;  but  the  court  is  not,  of  its  own 
motion,  bound  to  see  to  it  that  all  neces- 
sary proceedings  are  taken,  nor  that  wit- 
nesses are  called  to  probate  every  docu- 
ment filed  which  is  claimed  to  be  a  will: 
it  is  presumed  that  the  interested  parties 
will  take  the  necessary  steps  and  provide 
the  necessary  funds.  Henry  v.  Superior 
Court,  93  Cal.  569;  29  Pac.  230. 

Statement  of  jurisdictional  facts  in  peti- 
tion. As  the  petition  must  state  the  facts 
essential  to  give  jurisdiction  of  the  case, 
it  may  in  some  cases  be  necessary  to  state 
that  the  deceased  left  property  in  the 
county  in  which  the  application  is  made; 
but  the  statute  never  requires  any  fur- 
ther statement  regarding  the  property 
than  that  above  pointed  out.  Duff  v.  Duff, 
71  Cal.  513;  12  Pac.  570. 

Will  of  resident  of  state  provable  where. 
The  will  of  a  resident  of  this  state  must 
be  proved  originally,  as  a  domestic  will, 
in  the  county  of  his  residence:  it  cannot, 
so  far  as  this  state  is  concerned,  be  pri- 
marily proved  elsewhere,  and  brought  into 
this  state  for  purposes  of  secondary  or 
ancillary  jurisdiction.  Estate  of  Clark,  148 
Cal.  108;  113  Am.  St.  Eep.  197;  1  L.  R.  A. 
(IST.  S.)  996;  7  Ann.  Cas.  306;  82  Pac.  760. 

Foreign  wills.  Where  a  foreign  will  is 
offered  for  probate  in  this  state,  and  the 
deceased  was  a  resident  of  this  state,  origi- 
nal probate,  onlv,  can  be  allowed.  Estate 
of  Clark,  148  Cal.  108;  113  Am.  St.  Eep. 
197;  1  L.  B.  A.  (N.  S.)  996;  7  Ann.  Cas. 
306;  82  Pac.  760. 

When  probate  of  wills  is  void  for  want  of  juris- 
diction.    See  note  33  Am.  Dec.  239. 

§  1295.  When  jurisdiction  of  superior  couri;  over  estates  decided  by  first 
application.  When  the  estate  of  the  decedent  is  in  more  than  one  county,  he 
having  died  out  of  the  state,  and  not  having  been  a  resident  thereof  at  the 
time  of  his  death,  or  being  such  non-resident,  and  dying  within  the  state,  and 
not  leaving  estate  in  the  county  where  he  died,  the  superior  court  of  that 
county  in  which  application  is  first  made,  for  letters  testamentary  or  of  ad- 
ministration, has  exclusive  jurisdiction  of  the  settlement  of  the  estate. 
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What  assets  will  give  Jurisdiction  to  appoint 
administrator.    See  note  24  L.  R.  A.  684. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  448,  §  2;  Stats.  18lU,  p.  628.  The  first  sub- 
division has  been  made  to  conform  to  the  de- 
cision in  the  cases  of  Beckett  v.  Silovcr,  7  C;il. 
215-  68  Am.  Dec.  237;  Abel  v.  Love,  17  Cal. 
233. 

1.  See  note  to  §  97,  ante,  as  to  jurisdiction  o: 
the  probate  court  generally.  As  to  wliat  powers 
may  be  exercised  when  jurisdiction  is  once  ob- 
tained, see  §  187,  and  note,  ante.  Presumptions 
in  favor  of  the  proceedings  of  this  court  are  the 
same  as  those  of  other  courts  of  general  juris 
diction.  See  §  98,  ante,  and  note.  The  death 
of  the  decedent,  and  his  residence  in  the  county, 
are  jurisdictional  facts,  upon  which  the  binding 
effect  of  all  orders  depends.  Haynes  v.  Meeks, 
10  Cal.  110;  70  Am.  Dec.  703.  In  Beckett  v. 
Selover,  7  Cal.  215;  68  Am.  Dec.  237,  and  in 
Abel  v.  Love,  17  Cal.  233,  this  subdivision,  as 
it  originally  stood,  was  construed  to  mean  that 
which  it  now  expresses:  that  administration  must 
be  granted  in  the  county  of  which  the  decedent 
was  a  resident  at  the  time  of  his  death;  hence, 
the  words  "or  immediately  previous  fo"  were 
omitted.  In  the  case  of  Isham  v.  Gibbons,  1 
Bradf.  Sur.  70,  it  was  held  that  the  words  "resi- 
dent" and  "inhabitant"  have  the  same  import 
with  reference  to  decedent's  "domicile."  With- 
out jurisdiction  first  obtained,  orders  granting 
letters,  etc.,  are  void.  Ex  parte  Barker,  2  Leigh 
'Va.),  719;  Holyoke  v.  Haskins,  5  Pick.  (Mass.) 
20:  16  Am.  Dec.  372;  Estate  of  Harlan.  24  Cal. 
182;  85  Am.  Dec.  58.  The  probate  court  is  a 
court  of  special  and  limited  jurisdiction,  requir- 
ing the  jurisdictional  facts  to  be  clearly  set  out 
in  support  of  this.  See  Smith  v.  Andrews,  6 
Cal.  652;  Grimes  v.  Norris,  6  Cal.  621;  65  Am. 
Dec.  545;  Clarke  v.  Perry,  5  Cal.  53;  63  Am. 
Dec.  82.  Removal  of  administration  from  one 
county  to  another.  See  Estate  of  Scott,  15  Cal. 
220:  Knight  v.  Knight,  27  Ga.  633.  Partner- 
ship matters.  Griggs  v.  Clark,  23  Cal.  427.  In- 
tendments are  all  in  favor  of  the  correctness  of 
the  action  of  this  court,  alike  with  those  of  the 
district  court.  Lucas  v.  Todd,  28  Cal.  182.  So 
letters  granted  by  the  probate  court  cannot  be 
collaterally  attacked  on  the  ground  that  the  last 
place  of  residence  of  the  decedent  was  not  in 
the  county  where  they  were  granted.  Irwin  v. 
Scriber,  18  Cal.  499.  In  the  cases  of  Wilson  v. 
Roach,  4  Cal.  362,  and  Deck  v.  Gerke,  12  Cal. 
433,  73  Am.  Dec.  555,  it  was  held  that  the 
jurisdiction  of  this  court  over  testamentary  and 
other  matters  of  estates  of  decedents,  and  the 
persons  of  minors,  could  not,  under  §  6  of  article 
VI  of  the  state  constitution,  be  exclusive  of  that 
of  district  courts  in  the  exercise  of  general  chan- 
cery jurisdiction. 

2.  Terms  of  probate  court.  See  §  99,  ante,  and 
table. 

3.  Chambers.  What  judge  may  do  at.  See 
§  167,  and  note,  ante. 

4.  Judge  disqualified  when.  See  §§  170-173, 
ante,  and  notes. 

5.  Powers  of  judge  incidental.  §§  176-179, 
ante,  and  notes.  Other  provisions  relating  to 
courts.  §§  182-187,  ante.  When  a  judge  other 
than  of  that  county  may  hold  a  court  or  a  por- 
tion of  a  term.    See  §§  161,  162,  ante. 
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Legislation  §  1295.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  3,  as 
amended  by  Stats.  lS6:;-fi4.  p.  367),  substituting 
(1)  "decedent"  for  "deceased,"  and  (2)  "has" 
for  "shall  have"  after   "administration." 

3.  Amended  by  Code  Amdts.  1880,  p.  77,  sub- 
stituting  "superior"   for   "probate." 

"First    application,"    what    constitutes. 

The  first  filing  of  a  petition  for  letters  con- 
stitutes the  "first  application"  therefor, 
within  the  meaning  of  this  section.  Dun- 
gan  V.  Superior  Court,  149  Cal.  98;  117 
Am.  St.  Rep.  119;  84  Pac.  767. 

Jurisdiction  where  application  first 
made.  Where  the  deceased  was  a  non- 
resident of  the  state,  and  left  property 
in  several  counties  thereof,  the  superior 
court  of  a  county  in  which  part  of  the 
estate  is  situated,  in  which  application  for 
letters  is  first  made,  has  exclusive  juris- 
diction to  settle  all  the  estate  situated  in 
this  state.  Dungan  v.  Superior  Court,  149 
Cal.  98;  117  Am.^St.  Eep.  119;  84  Pac.  767. 

Possession  of  will  gives  court  authority. 
The   jurisdiction  in   a  proceeding   to   pro- 


bate a  will  depends  upon  certain  facts, 
which  the  court,  on  reviewing  the  will, 
must  inquire  into  and  determine:  the  mere 
possession  of  the  will  vests  the  court  with 
all  the  authority  necessary  for  that  pur- 
pose.   Estate  of  Howard,  22  Cal.  395. 

Change  of  venue.  Probate  proceedings 
not  being  civil  actions,  the  law  governing 
change  of  venue  is  not  applicable  thereto. 
Estate  of  Scott,  1.5  Cal.  220;  Estate  of 
Joseph,  118  Cal.  663;  50  Pac.  768;  Car- 
penter v.  Superior  Court,  75  Cal.  599;  19 
Pac.  174;  but  see  §§  1430-1433,  post. 

Eemand  of  cauise.  Proceedings  for  the 
settlement  of  estates,  and  matters  con- 
nected therewith,  are  not  civil  actions, 
within  the  meaning  of  the  statute  relating 
to  change  of  venue;  therefore  such  a  pro- 
ceeding is  properly  remanded  to  the  court 
first  assuming  jurisdiction  thereof.  Es- 
tate of  Scott,  15  Cal.  220. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  448,  §  3;  Stats.  1864,  p.  367,  §  2;  see  note  to 
preceding  section. 


CHAPTER  11. 
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Article  I.  Petition,  Notice,  and  Proof.     §§  1298-1310. 

II.  Contesting  Probate  of  Wills.     §§  1312-1318. 

ni.  Probate  of  Foreign  Wills.     §§  1322-1324. 

IV.  Contesting  Will  after  Probate.     §§  1327-1333. 

V.  Probate  of  Lost  or  Destroyed  Will.     §§  1338-1341. 

VI.  Probate  of  Nuncupative  Wills.     §§  1344-1346. 


S  1298.    Custodian    of    will    to    deliver    same    to 

whom.      Penalty. 
§  1299.     Who  may  petition  for  probate  of  will. 
§  1300.     What   petition   for  probate   of  will   must 

show. 
§  1301.     When  executor  forfeits  right  to  letters. 
§  1302.     Possession     of     will     by     third     person. 

Production  of. 
§  1303.    Notice   of  petition   for  probate   of   wills, 

how  given. 


ARTICLE  I. 

PETITION,  NOTICE,  AND  PEOOF. 

§  1304 


Heirs  and  named  executors  to  be  noti- 
fied, how. 

§  1305.  Order  to  enforce  production  of  wills  or 
attendance  of  witnesses. 

§  1306.  Hearing  proof  of  will  after  proof  of 
service  of  notice. 

§  1307.     Who  may  appear  and  contest  the  will. 

I  1308.     Probate  of  wills  not  contested. 

§  1309.     Olographic  wills. 

§  1310.  Probate  of  will  detained  outside  state. 
Photographic  copy. 


§  1298.  Custodian  of  will  to  deliver  same  to  whom.  Penalty.  Every  cus- 
todian of  a  will,  within  thirty  days  after  receipt  of  information  that  the 
maker  thereof  is  dead,  must  deliver  the  same  to  the  superior  court  having 
jurisdiction  of  the  estate,  or  to  the  executor  named  therein.  A  failure  to 
comply  with  the  provisions  of  this  section  makes  the  person  failing  responsi- 
ble for  all  damages  sustained  by  any  one  injured  thereby. 

Will  becomes  effective  when.  A  will 
remains  in  abeyance  until  the  testator's 
death,  when  it  becomes  an  eflfective  in- 
strument. Estate  of  Patterson,  155  Cal. 
626;  132  Am.  St.  Eep.  116;  18  Ann.  Cas. 
625;  26  L.  E.  A.  (N.  S.)  654;  102  Pac.  941. 


Penalty  for  failure  to  produce  will.  See  post, 
§  1302. 

Legislation  §  1298.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  4,  which 
read:  "1.  Any  person  having  the  custody  of  any 
will,  shall,  within  thirty  days  after  he  shall  have 
knowledge  of  the  death  of  the  testator,  deliver  it 
into  the  probate  court  which  has  jurisdiction  of 
the  case,  or  to  the  person  named  in  the  will  as 
executor."  When  enacted  in  1872,  §  1298  read 
as  at  present,  except  for  the  amendment  of  1880. 

2.  Amended  by  Code  Amdts.  18SO,  p.  77,  sub- 
stituting "superior"  for  "probate." 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  449,  §  4;  see  Estate  of  Howard,  cited  in  note 
to  succeeding  section.  The  validity  of  wills 
must  be  determined  by  the  laws  under  which 
they  were  made.    Grimes  v.  Norris,   6  Cal.  261 ; 
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65  Am.  Dec.  545;  Panaud  v.  Jones,  1  Cal.  488; 
Castro  V.  Castro,  6  Cal.  158;  Tevis  v.  Pitcher, 
10  Cal.  465;  Norris  v.  Harris,  15  Cal.  226;  see 
Civ.  Code,  §§  1284,  1285,  1286,  and  notes,  as  to 
the  law  govornins  wills  made  out  of  this  state; 
see  "Wills,"  generally,  in  1  Haymond  and  Burch's 
Ann.  Civ.  Code,  pp.  351-387,  and  notes.  An  in- 
strument in  these  words,  viz.:  "I  wish  five  thou- 
sand dollars  to  go  to  John  C.  Cole,  in  the  event 
of   my   dying   intestate,    and   the   balance    of   my 


propertv  to  be  held  by  Eobert  C.  Beatie  to  ba 
disposed  of  bv  him  as  his  judgment  may  dictate. 
H  F  Wood.  San  Fnuicisco,  Cal.,  Feb.  oth. 
1863  Witness:  S.  H.  Seymour,  ^\  m.  II.  Ladd, 
was  in  Estate  of  Wood,  36  Cal.  80.  held  to  ba 
a  w'ill.  The  court  say:  "After  carefully  consid- 
ering the  able  argument  of  respondent's  counsel, 
we  are  satisfied  that  the  instrument,  upon  its 
face,  is  testamentary  in  its  character,  and  must 
be  construed  to  be  a  will." 


§  1289.  Who  may  petition  for  probate  of  will.  Any  executor,  devisee,  or 
legatee  named  in  any  will,  or  any  other  person  interested  in  the  estate,  may, 
at'any  time  after  the  death  of  the  testator,  petition  the  court  having  jurisdic- 
tion to  have  the  will  proved,  whether  the  same  be  in  writing,  in  his  possession 
or  not,  or  is  lost  or  destroyed,  or  beyond  the  jurisdiction  of  the  state,  or  a 
nuncupative  will, 

that  is  bevond  the  jurisdiction  of  the 
state.  Estate  of  Clark,  148  Cal.  lOS;  113 
Am.  St.  Eep.  197;  1  L.  K.  A.  (N.  S.)  996; 
7  Ann.  Cas.  306;  82  Pac.  760. 

Jurisdiction.  The  court  has  no  jurisdic- 
tion, in  a  proceeding  to  determine  heir- 
ship, to  admit  a  will  to  probate:  the  only 
proceedings  under  which  a  will  can  be 
probated  are  those  provided  for  in  this 
section  and  the  sections  following.  Estate 
of  Christensen,  135  Cal.  674;  68  Pac.  112. 

Appeal.  The  beneficiaries  under  a  trust 
created  by  an  olographic  will  are  ag- 
grieved parties,  entitled  to  appeal  from 
an  order  refusing  probate  thereof.  Estate 
of  Fay,  14.5  Cal.  82;  104  Am.  St.  Rep.  17; 
78  Pac.  340;  and  see  Estate  of  Cobb,  49 
Cal.  599;  Estate  of  Murphy,  104  Cal.  554; 
38  Pac.  543. 


Lssislation  §  1299.  Enacted  March  11,  1872; 
based  on  Probate  Act  1851,  §§  5,  9,  which  read: 
"§  5.  Any  person  named  as  executor  in  any  will, 
shall  within  thirty  days  after  the  death  of  the 
testator,  or  within  thirty  days  after  he  has  knowl- 
edge that  he  is  named  executor,  present  the  will, 
if  in  his  posses.sion,  to  the  probate  court  which 
has  jurisdictioj.  '  "§  9.  Any  person  having  an 
interest  in  the  will  may  in  like  manner  present 
a  petition  praying  that  it  may  be  required  to  be 
produced,  and  admitted  to  probate." 

Wlio  may  petition.  Though  any  person 
interested  in  the  estate  may  petition  to 
have  the  will  proved,  the  executor  named 
in  the  will  is  the  one  who  should  so  peti- 
tion. Estate  of  Ricks,  160  Cal.  467;  117 
Pac.  539.  A  person  named  in  an  alleged 
will  as  an  executor  and  a  legatee  there- 
under, is  a  proper  party  to  petition  for 
the  probate  of  such  will.  Estate  of  01m- 
stead,  120  Cal.  447;  52  Pac.  804.  The  pur- 
pose of  a  petition  for  the  probate  of  a 
will  is  to  give  jurisdiction  to  the  court: 
it  is  not  necessary  that  the  petitioner 
should  be  a  person  interested  in  sustain- 
ing its  validity.  Estate  of  Edwards,  154 
Cal.  91;  97  Pac.  23. 

Necessity  of  petition.  Under  the  Pro- 
bate Act  of  1851,  no  petition  was  required 
as  the  foundation  of  a  proceeding  to  pro- 
bate a  will:  a  petition  was  necessary,  un- 
der the  statute,  only  where  the  executor 
named  therein  accepted  the  trust,  and 
then  not  for  jurisdictional  purposes.  Es- 
tate of  Howard.  22  Cal.  395. 

Petition  for  probate  of  foreign  will. 
Under  this  section,  a  petition  may  be 
made   for   the   original   probate   of   a   will 

§  1300.     What  petition  for  probate  of  will  must  show.     A  petition  for  the 
probate  of  a  will  must  show 

1.  The  jurisdictional  facts ; 

2.  Whether  the  person  named  as  executor  consents  to  act,  or  renounces  his 
right  to  letters  testamentary ; 

3.  The  names,  ages,  and  residences  of  the  heirs,  legatees,  and  devisees  of 
the  decedent,  so  far  as  knowm  to  the  petitioner ; 

4.  The  probable  value  and  character  of  the  property  of  the  estate ; 

5.  The  name  of  the  person  for  whom  letters  testamentary  are  prayed. 

No  defect  or  form  or  in  the  statement  of  jurisdictional  facts  actually  exist- 
ing, shall  make  void  the  probate  of  a  will. 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  449,  §§5-9.  In  Estate  of  Howard,  22  Cal. 
397,  it  was  held  that  neither  this  nor  the  sec- 
tion preceding  or  following  it  contemplated  "the 
presentation  of  a  petition  as  the  means  of  giving 
the  court  jurisdiction;  and  it  is  only  in  the  case 
of  an  executor  who  intends  to  accept  the  trust 
that  a  petition  is  required.  It  is  required  iii 
such  case,  however,  not  for  jurisdictional  pur- 
poses, but  as  information  to  the  court  of  his 
willingness  to  accept  the  trust;  and  so  far  as 
the  jurisdiction  is  concerned,  its  presentation  is 
an  immaterial  matter.  The  jurisdiction  depends 
upon  certain  facts,  which,  on  receiving  the  will, 
the  court  must  inquire  into  and  determine;  and 
the  mere  possession  of  the  will  vests  the  court 
with  all  the  authority  necessary  for  that  pur- 
pose." The  text  of  §  1301,  post,  declares  a  fail- 
ure to  present  the  will  for  probate,  by  the  named 
executor,  a  renunciation  of  his  right  to  letters. 


§§  1301, 1302 


PROBATE    OF   WILLS. 


1476 


Legislation  §  1300.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  6,  as 
amended  by  Stats.  1861,  p.  629,  the  portion  ot 
which  relating  to  this  subject  reading,  "if  he  in- 
tends to  accept,  he  shall  present  with  the  will  a 
petition,  setting  forth  the  facts  necessary  to  give 
jurisdiction,  and  when  the  same  is  known  to  the 
petitioner,  the  names,  ages,  and  residence,  of  the 
heirs  and  devisees  of  the  deceased,  and  the  prob- 
able value  and  the  character  of  the  property  of 
the  estate,  and  praying  thr.t  the  will  be  admitted 
to  probate,  and  that  letters  testamentary  be 
issued  to  him.  If  the  jurisdictional  facts  existed, 
but  are  not  fully  set  forth  in  the  petition,  and 
the  same  shall  be  afterwards  proved  in  the  course 
of  the  administration,  the  probate  of  the  will  and 
the  subsequent  proceedings  shall  not,  on  account 
of  such  want  of  jurisdictional  averments,  be  held 
void."  When  enacted  in  1872,  §  1300  read  as 
at  present,  except  for  the  amendments  of  1873-74 
and  1907. 

3.  Amended  by  Code  Amdts.  1873-74.  p.  356, 
inserting  in  subd.  3  "so  far  as  known  to  the  peti- 
tioner"   after   "decedent." 

3.  Amendment  by  Stats.  1901,  p.  198;  un- 
consfitutionnl.     See  note  ante.  §  5. 

4.  Amended  by  Stats.  1907.  p.  315,  in  subd. 
3  inserting  "legatees"  after  "heirs"  :  the  code 
commissioner  saying,  "Inasmuch  as  the  devisees 
are  already  named  in  the  statute,  there  is  no 
ouestion  but  that  the  word  'legatees'  was  omitted 
through  oversight." 

Requirement  of  former  statute.  This 
section  requires  the  executor  to  present 
the  will  to  the  probate  court,  and  requires, 


if  he  intends  to  accept,  that  he  shall  pre- 
sent, with  the  will,  a  petition  praying  that 
the  will  be  admitted  to  probate,  and  that 
letters  testamentary  be  issued  to  him. 
Will  of  Warfield,  22  Cal.  51;  83  Am.  Dec. 
49. 

Species  of  will  need  not  be  stated.  It 
is  not  essential  that  the  petition  shall  state 
whether  the  will  is  olographic,  or  any 
other  species  of  will.  Estate  of  Learned, 
70  Cal.  140;  11  Pac.  5S7. 

Petition  need  not  be  verified.  The  peti- 
tion for  the  probate  of  a  will  is  merely 
a  request  to  the  court  to  have  the  will 
proved:  it  need  not  be  verified.  Estate  of 
Edw.irds,  154  Cal.  91;  97  Pac.  23. 

Postponement  of  consideration  of  appli- 
cation for  letters  of  administration.  The 
consideration  of  an  application  for  letters 
of  administration  should  be  postponed 
until  the  question  of  the  validity  of  an 
instrument  offered  as  a  will  is  determined. 
Estate  of  Edwards,  154  Cal.  91;  97  Pac.  23. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  449,  §  6;  Stats.  1861,  p.  628,  §  6.  See  notes  to 
preceding  section  and  §  1294,  ante;  also  Beckett 
V.  Selover,  7  Cal.  215;  68  Am.  Dec.  237;  Abel 
V.  Love,  17  Cal.  233. 


§  1301.  When  executor  forfeits  right  to  letters.  If  the  person  named  in 
a  will  as  executor,  for  thirty  days  after  he  has  knowledge  of  the  death  of  the 
testator,  and  that  he  is  named  as  executor,  fails  to  petition  the  proper  court 
for  the  probate  of  the  will,  and  that  letters  testamentary  be  issued  to  him,  he 
may  be  held  to  have  renounced  his  right  to  letters,  and  the  court  may  ap- 
point any  other  competent  person  administrator,  unless  good  cause  for  delay 
is  shown. 

Who  entitled  to  letters  upon  death  of 
executrix.  The  court  has  no  discretion  to 
refuse  letters  testamentary  to  the  public 
administrator,  upon  the  death  of  a  widow, 
the  sole  executrix  of  the  will  of  her  de- 
ceased husband,  where  she  died  without 
having  applied  for  letters:  a  sister-in-law 
of  such  executrix,  who  was  executrix  of 
her  will,  is  not  entitled  to  letters,  not- 
withstanding her  offer  to  waive  commis- 
sions, in  the  interest  of  the  estate.  Estate 
of  McDonald,  118  Cal.  277;  50  Pac.  399. 


Legislation  §  1301.  Enacted  March  11,  1873. 
The  code  commissioners  say  it  was  based  on  Pro- 
bate Act,  §  5,  which  read:  "Any  person  named 
as  executor  in  any  will,  shall,  within  thirty  days 
after  the  death  of  the  testator,  or  within  thirty 
days  after  he  has  knowledge  that  he  is  named 
executor,  present  the  will,  if  in  his  possession,  to 
the  probate  court  which  has  jurisdiction."  There 
seems,  however,  to  be  no  legitimate  connection 
between  the  two  sections. 

Practice.  Except  where  the  person 
named  as  executor  desires  to  renounce  his 
right  to  letters,  it  is  the  almost  invariable 
practice  for  him  to  file  the  will  with  his 
petition  that  it  be  admitted  to  probate. 
Estate  cf  Ricks,  160  Cal.  467;  117  Pac. 
539. 


CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 
p.  449,  §  5.     See  note  to  §  1299,  ante. 


§1302.    Possession   of  will  by  third  person.     Production  of.     If   it   is 

alleged  in  any  petition  that  any  will  is  in  the  possession  of  a  third  person, 
and  the  court  is  satisfied  that  the  allegation  is  correct,  an  order  must  be 
issued  and  served  upon  the  person  having  possession  of  the  will,  requiring 
him  to  produce  it  at  a  time  named  in  the  order.  If  he  has  possession  of  the 
will  and  neglects  or  refuses  to  produce  it  in  obedience  to  the  order,  he  may 
by  warrant  from  the  court  be  committed  to  the  jail  of  the  county,  and  be 
kept  in  close  confinement  until  he  produces  it. 


Probate    orders    and    citations.     Post,  §§  1704- 
1711. 

Imprisonment  until  order  obeyed.     Ante,  §  1219. 
Duty  to  produce  will.    See  ante.  §  1298. 


Legislation  S  1302.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  10  (the  first  sen- 
tence) and  §  11  (the  second  sentence).  When 
enacted  in  1872,    (1)   in  first  sentence,    (a)    "is" 
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was  substituted  for  "be"  before  "alleged,"  "is" 
for  "shall  be"  before  "satisfied,"  "must"  for 
"shall"  before  "be  issued,"  and  (b)  "to  be" 
omitted    after    "time";     (2)    in    second    sentence. 


"produces  it"  was  substituted  for  "shall  produce 
the  will." 

CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 
p.  449,  §§  10,  11. 


§  1303.     Notice  of  petition  for  probate  of  wills,  how  given.     When  the 

petition  is  filed,  and  the  will  produced,  the  clerk  of  the  court  must  set  the 

petition  for  hearing  by  the  court  upon  some  day  not  less  than  ten  nor  more 

than  thirty  days  from  the  production  of  the  will.     Notice  of  the  hearing 

shall  be  given  by  such  clerk  by  publishing  the  same  in  a  newspaper  of  the 

county ;  if  there  is  none,  then  by  three  written  or  printed  notices,  posted  at 

three  of  the  most  public  places  in  the  county.     If  the  notice  is  published  in  a 

weekly  newspaper,  it  must  appear  therein  on  at  least  three  diiferent  days 

of  publication ;  and  if  in  a  newspaper  published  oftener  than  once  a  week, 

it  shall  be  so  published  that  there  must  be  at  least  ten  days  from  the  first  to 

the  last  day  of  publication,  both  the  first  and  the  last  day  being  included. 

If  the  notice  is  by  posting,  it  must  be  given  at  least  ten  days  before  the 

hearing, 

sequence  of  the  probate  of  the  will:  the 
notice  of  the  probating  of  the  will  in- 
volves a  notice  that  letters  will  issue,  upon 
the  probate,  to  the  executor.  Will  of  War- 
field,  22  Cal.  51;  83  Am.  Dec.  49.  The 
proceeding  for  the  probate  of  a  will  is 
essentially  a  statutory  proceeding  in  rem: 
the  constructive  notice  provided  for,  by 
publication  and  posting,  is  notice  thereof 
to  the  world.  Estate  of  Davis,  136  Cal. 
590;  69  Pac.  412.  The  notice  required  to 
be  given  by  this  section  is  entirely  dif- 
ferent from  that  required  by  §  1373,  post, 
on  the  filing  of  a  petition  for  letters  of 
administration.  Estate  of  Edwards,  154 
Cal.  91;  97  Pac.  23. 

Publication,  in  what  paper.  The  pub- 
lication of  the  hearing  of  the  notice  of 
the  probate  of  a  will  of  a  deceased  person 
is  regulated  by  this  section,  which  merely 
requires  publication  thereof  "in  a  news- 
paper of  the  county":  the  provisions  of 
the  Political  Code  regarding  publication 
in  a  "newspaper  of  general  circulation" 
are  inapplicable  to  publications  made  in 
legal  proceedings  in  the  various  courts  of 
the  state  (Estate  of  Melone,  141  Cal.  331; 
74  Pac.  991);  nor  is  the  publication  of 
the  notice,  under  this  section,  one  of  the 
notices  which  were  required  to  be  pub- 
lished in  "the  state  paper,"  under  the  act 
providing  for  a  "state  paper."  Estate  of 
Miller,  39  Cal.  550. 

Proof  of  publication.  An  aflSdavit  show- 
ing that  the  notice  was  published  in  a 
paper  purporting  by  its  name  to  be  a  daily 
paper,  daily,  for  eleven  days,  is  sufficient 
proof  of  the  publication  of  the  notice. 
Crew  V.  Pratt,  119  Cal.  139;  51  Pac.  38. 

Rights  of  nou-resident  heirs.  The  short- 
ness of  the  period  of  constructive  notice 
to  non-resident  heirs  does  not  deprive 
them  of  due  process  of  law,  which  is  pro- 
vided for  by  allowing  a  contest  within 
one  year  after  probate,  with  like  effect 
as  if  the  contest  were  had  prior  to  pro- 


Publication  of  notice.    Post,  §  1705. 
Affidavit  of  publication.    Post,  §§  '2010.  2011. 

Legislation  §  1303.  1.  Enacted  March  11, 
187JJ;  based  ou  Probate  Act  1851,  §  13  as 
amended  by  Stats.  1865-66,  p.  765,  and  §  16  as 
amended  by  Stats.  1861,  p.  629,  which  read: 
"§  13.  When  any  will  shall  have  come  into  the 
possession  of  the  probate  court,  and  a  petition 
for  the  probate  thereof  and  for  the  issuance  of 
letters  testamentary  or  letters  of  administration, 
with  the  will  annexed,  sliall  have  been  filed,  the 
court  or  judge  shall  appoint  a  time  for  proving 
it,  which  shall  not  be  less  than  ten  nor  more 
than  thirty  days,  and  shall  cause  notice  to  be 
g-iven  thereof  by  the  clerk  by  publication  in 
some  newspaper,  if  there  is  one  printed  iu  the 
county,  if  not,  by  notices  posted  in  three  public 
places  in  the  county.  If  the  notice  is  published 
in  a  weekly  newspaper,  it  shall  appear  therein 
on  at  least  three  different  days  of  publication, 
and  if  in  a  newspaper  published  oftener  than 
once  a  week,  it  shall  be  so  published  that  there 
shall  be  at  least  ten  days  from  the  first  to  the 
last  day  of  publication,  both  the  first  and  the 
last  day  being  included.  If  the  notice  is  by 
posting,  it  shall  be  given  at  least  ten  days  before 
the  hearing."  "§  16.  The  court  may  also  direct 
subpoenas  to  be  issued  to  the  subscribing  wit- 
nesses to  the  will,  if  tliey  reside  in  the  county." 
When  enacted  in  1872,  §  1303  read  as  at  present, 
except  for  the  amendments  of  1880  and  1881. 

2.  Amended  by  Code  Amdts.  1880,  p.  77, 
substituting  (1)  "superior  court,  or  judge  there- 
of," for  "probate  judge,"  and  (2)  "be"  for  "is" 
before   "none." 

3.  Amended  by  Stats.  1881,  p.  23.  substitut- 
ing (1)  "clerk  of  the  court  must  set  the  petition 
for  hearing  by  tlie  court  upon  some  day"  for 
"superior  court,  or  a  judge  thereof,  must  fix  a 
day  for  hearing  the  petition,"  and  (2)  "such 
clerk"  for  "the  clerk  of  the  court." 

Constitutionality  of  section.  The  pro- 
vision of  this  section,  that  a  will  may  be 
probated  on  ten  days'  notice,  is  constitu- 
tional, and  does  not  deprive  a  person  of 
his  property  without  due  process  of  law, 
when  applied  to  a  non-resident  so  situated 
as  that  he  cannot  receive  notice  in  time 
to  enable  him  to  appear  and  oppose  the 
probate  on  the  dav  set  for  the  hearing. 
Estate  of  Davis,  151  Cal.  318;  121  Am. 
St.  Rep.  105;  86  Pac.  1S3. 

The  notice.  Notice  of  the  probating  of 
a  will  is  required  to  be  given,  but  no 
notice  is  required,  specifically,  of  the  ap- 
plication for  letters,  which  issue  as  a  con- 
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bate.  Estate  of  Davis,  136  Cal.  590;  69 
Pac.  412;  Estate  of  Davis,  151  Cal.  318; 
121  Am.  St.  Eep.  105;  86  Pac.  183;  Tracy 
V.  Muir,  151  Cal.  363;  121  Am.  St.  Eep. 
117;  90  Pac.  832. 

Jurisdiction  acquired  -when  and  how. 
Where  the  notice  required  by  the  statute 
has  been  given  and  served,  the  court  ac- 
quires jurisdiction  to  hear  and  determine 
as  to  the  probate  of  the  will.  Curtis  v. 
Underwood,  101  Cal.  6G1;  36  Pac.  110. 
The  general  notices  prescribed  in  this  sec- 
tion and  in  §§  1304,  1373,  post,  constitute 
due  process  of  law,  and  give  jurisdiction 
to  make  all  subsequent  orders  in  the  pro- 
ceedings, as  to  which  special  additional 
notice  is  not  required.  Estate  of  Bump, 
152  Cal.  274;  92  Pac.  643. 

Right  to  probate  will  on  service  of  notice  by 
publicatiou.    See  note  35  L.  R.  A.  (N.  S.j  1058. 


CODE  COMMISSIONERS'  MOTE.  Stats.  1851, 
p.  449,  §§  13,  16.  Stats.  1861,  p.  629,  §  5, 
amends  §§  13,  16;  and  Stats.  1865-66.  p.  765,  §  1, 
amends  §  13.  The  publication  of  this  notice  was 
held  not  to  be  "a  summons,  notice,  or  advertise- 
ment," within  the  meaning  of  the  third  section 
of  the  act  of  March  29,  1870,  authorizing  the 
publication  of  certain  legal  notices  in  a  state 
paper.  Estate  of  Miller,  39  Cal.  554.  In  the 
case  of  Richardson  v.  Tobin,  45  Cal.  30,  it  was 
held  that  a  paper  published  every  day  of  the 
week,  except  one,  is  a  daily  newspaper;  and 
where  the  statute  does  not  designate  the  lan- 
guage in  which  the  paper  must  be  printed,  it  is 
competent  to  publish  a  notice,  required  by  law 
to  be  published,  in  a  German  newspaper,  the 
notice  being  printed  in  the  English  language. 
When  the  presentation  of  the  petition  and  the 
publication  of  notice  as  required  conferred  juris- 
diction to  admit  the  will  to  probate,  the  order 
of  the  court  in  the  premises  is  final,  unless  pro- 
ceedings directly  by  appeal  or  otherwise  are 
taken  to  reverse  or  avoid  it.  The  order  cannot 
be  attacked  collaterally.  Will  of  Warfield,  22 
Cal.  51;  83  Am.  Dec.  49.  See  also  Estate  of 
Howard,  22  Cal.  397. 


§  1304.  Heirs  and  named  executors  to  be  notified,  how.  Copies  of  tho 
notice  of  the  time  appointed  for  the  probate  of  tlie  will  must  be  addressed 
to  the  heirs  of  the  testator  resident  in  the  state,  at  their  places  of  residence, 
if  knoAvn  to  the  petitioner,  and  deposited  in  the  post-oftice,  with  the  postage 
thereon  prepaid,  at  least  ten  days  before  the  hearing.  If  their  places  of 
residence  be  not  known,  the  copies  of  notice  may  be  addressed  to  them,  and 
deposited  in  the  post-ofSee  at  the  county  seat  of  the  county  where  the  pro- 
ceedings are  pending.  A  copy  of  the  same  notice  must  in  like  manner  be 
mailed  to  the  person  named  as  executor,  if  he  be  not  the  petitioner ;  also,  to 
any  person  named  as  co-executor  not  petitioning,  if  their  places  of  residence 
be  known.  Proof  of  mailing  the  copies  of  the  notice  must  be  made  at  the 
hearing.  Personal  service  of  copies  of  the  notice  at  least  ten  days  before 
the  day  of  hearing  is  equivalent  to  mailing. 

Application  of  code  sections.  The  pro- 
visions of  §  411,  ante,  as  to  the  service  of 
a  summons  upon  an  infant,  have  no  ap- 
plication to  the  service  of  the  notice  pro- 
vided for  by  this  section.  Estate  of  Ham- 
ilton, 120  Cal.  421;  52  Pac.  708. 

Construction  of  code  sections.  The  no- 
tice required  to  be  given  by  this  section 
is  entirely  different  from  that  required 
by  §  1373,  post,  on  the  filing  of  a  petition 
for  letters  of  administration.  Estate  of 
Edwards,  154  Cal.  91;  97  Pac.  23. 

Presumption  of  doing  of  acts  giving 
jurisdiction.  Where  the  record  is  silent, 
the  presumption  is,  that  that  was  done 
which  was  requisite  to  sustain  the  juris- 
diction, and,  in  the  absence  of  any  show- 
ing of  fraud,  this  presumption  is  con- 
clusive. Estate  of  Twombley,  120  Cal.  350; 
52  Pac.  815.  Where  there  is  no  allegation 
to  the  contrary,  it  must  be  presumed  that 
a  proper  notice  of  the  application  to  pro- 
bate a  will  was  published  and  sent  out  as 
required  by  law.  Langdon  v.  Blackburn, 
109  Cal.  19;  41  Pac.  814.  Eecitals  in  an 
order,  apparently  sufficient,  that  notice 
was  given  of  the  time  for  proving  the  will 
and  for  hearing  the  petition,  and  that  cita- 
tions have  been  duly  issued  and  served,  as 


Legislation  §  1304.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §§  14  and 
15,  which  read:  "§  14.  If  the  heirs  of  the  tes- 
tator reside  in  the  county,  the  court  shall  also 
direct  citations  to  be  issued  and  served  upon 
them  to  appear  and  contest  the  probate  of  the 
will  at  the  time  appointed."  "§  15.  If  the  will 
is  presented  by  any  other  person  than  the  one 
named  as  executor,  or  if  it  is  presented  by  one 
of  several  persons  named  as  executors  in  the 
will,  citations  shall  also  be  issued  and  served 
upon  such  person  or  persons,  if  resident  within 
the  county."  When  enacted  in  1872,  §  1304 
read:  "The  heirs  of  the  testator,  resident  in 
the  county  or  slate,  must  have  written  or  printed 
copies  of  the  notice  of  the  time  fixed  for  the 
probate  of  the  will,  addressed  to  them  at  their 
places  of  residence,  postage  paid,  and  placed  in 
the  post-office  by  the  petitioner,  at  the  date  of 
the  first  publication;  the  notice  must  be  issued 
by  the  clerk,  over  his  official  seal.  Proof  of 
the  mailing  of  the  notice  must  be  made  at  the 
hearing;  the  same  notice  and  proof  of  service 
thereof  on  the  person  named  as  executor  must  be 
made,  if  he  be  not  the  petitioner;  also,  on  any 
person    named    as    co-execator,    not    petitioning." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  357. 

3.  Ame.idment  by  Stats.  1901,  p.  198;  un- 
constitutional.    See    note    ante,  §  5. 

Constitutionality  of  section.  This  sec- 
tion is  not  unconstitutional  because  it 
fails  to  make  any  provision  for  personal 
notice  to  non-resident  heirs.  Tracy  v. 
Muir,  151  Cal.  363;  121  Am.  St.  Eep.  117; 
90  Pac.  832;  and  see  note  to  §  1303,  ante. 
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required  by  the  pre^aous  order  of  this 
court,  etc.,  are  sufficient  to  warrant  the 
presumption  that  sueh  order  was  regularly 
made,  and  that  the  citations  were  duly  is- 
sued and  served.  Moore  v.  Earl,  91  Cal. 
632,  27  Pac.  1US7.  Where  the  record  of  a 
proceeding  in  the  old  probate  court  fails 
to  show  whether  or  not  proof  was  made,  at 
the  hearing,  of  the  service  of  the  notice  of 
probate,  on  the  heirs  residing  within  the 
state,  as  required  by  this  section,  it  must 
be  conclusively  presumed,  in  the  absence 
of  fraud,  that  such  proof  was  made,  on  a 
motion,  many  years  thereafter,  to  set  aside 
the  probate  for  want  of  such  notice.  Es- 
tate of  Twombley,  120  Cal.  350;  52  Pac. 
815.  Where  the  record  is  silent  as  to  what 
was  done,  it  will  be  presumed  that  what 
should  have  been  done  was  not  only  done, 
but  rightly  clone ;  but  where  the  record  states 
what  was  done,  it  will  not  be  presumed 
that  something  different  was  done:  want 
of  jurisdiction  appears  on  the  record  when- 
ever what  was  done  is  stated,  and  which, 
having  been  done,  is  not  sufficient  in  law 
to  give  the  court  jurisdiction.  Hahn  v. 
Kelly,  34  Cal.  391 ;  94  Am.  Dec.  742. 

Jurisdiction.  Where  notice  has  been 
given  by  p>ublication  to  absent  and  un- 
known heirs,  this  substituted  service  gives 
to  the  court  jurisdiction  over  their  persons, 
as  fully  as  is  given  by  service  of  a  sum- 
mons in  an  ordinary  civil  action,  and  the 


hearing  of  the  cause  may  be  continued  for 
the  purpose  of  procuring  service  of  sum- 
mons upon  the  heirs  within  the  state,  whose 
places  of  resilience  are  known,  without  the 
necessity  of  republishing  the  notice.  Cur- 
tis V.  Underwood,  101  Cal.  661;  36  Pac.  110. 

Jurisdiction  acQuired  when.  When  notice 
has  been  given  by  publication  to  absent 
and  unknown  heirs,  the  court  has  jurisdic- 
tion over  their  persons.  Curtis  v.  Under- 
wood, 101  Cal.  661;  36  Pac.  110. 

CODE  COMMISSIONERS'  NOTE.  Stats.  18.51, 
p.  450,  §§  14,  15.  This  section  provides  a  dif- 
ferent method  of  service  of  notice  than  formerly 
existed.  Of  course,  if  the  parties  on  whom  ser- 
vice of  notice  is  refjuired  voluntarily  appear  or 
answer,  the  necessitv  of  service  is  superseded. 
Abila  V.  Padilla,  14  Cal.  103;  see  §  1306,  post,  as 
to  waiver  by  appearance.  In  the  case  of  Alsila 
V.  Padilla,  14  Cal.  105,  objection  was  made  to 
the  service  of  the  citation;  and  a  motion  to  dis- 
miss the  petition  to  admit  the  will  to  probate 
and  all  proceedings,  made  by  certain  of  the  heirs 
who  appeared  in  court,  was  overruled.  The  su- 
preme court,  on  appeal,  said:  "That  motion,  as 
made,  was  properly  overruled,  for,  however  well 
grounded  the  objections  to  the  service  of  the 
citation  may  have  been,  they  could  only  affect 
the  service  itself,  and  did  not  invalidate  any 
other  portion  of  the  proceedings.  The  answer 
gave  the  court  jurisdiction  of  the  parties,  and 
it  is  perfectly  immaterial  whether  a  citation  ever 
issued.  The  motion  is  necessary  to  give  the 
court  jurisdiction,  and  if  notice  is  in  fact  given, 
and  the  proof  thereof  defective,  the  court  may 
permit  another  affidavit  to  be  filed,  curing  the 
defect."  [The  last  stntence  in  the  preceding 
Quotation  is  not  printed  in  the  official  report  of 
the  case. — Ed.]  Beckett  v.  Selover,  7  Cal.  215; 
68  Am.  Dee.  237. 


§  1305.  Order  to  enforce  production  of  wills  or  attendance  of  witnesses. 
A  judge  of  the  superior  court  may  at  any  time  make  and  issue  all  necessary 
orders  and  writs  to  enforce  the  production  of  wills  and  the  attendance  of 
witnesses. 


Probate  powers  at  chambers.    Ante,  §  166. 
Probate  orders  and  processes.    Post,  §§  1704  et 
Beq. 

Legislation  §  1305.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  12,  as 
amended  by  Stats.  1861,  p.  629,  which  read: 
"Applications  for  the  probate  of  a  will  and  for 
the  issuance  of  letters,  may  be  made  to  the  pro- 
bate judge  out  of  term  time,  or  at  chambers, 
and  he  may  also,  out  of  term  time,  or  at  cham- 
bers, issue  all  necessary  orders  and  writs  to 
enforce  the  production  of  any  will.  He  may  also 
appoint  a  special  term  for  the  hearing  of  any 
such  application."  When  enacted  in  1872,  §  1305 
read:  "The  probate  judge  may,  out  of  term  time 
or  at  chambers,  receive  petitions  for  the  probate 
of  wills,  and  make  and  issue  all  necessary  orders 


and  writs  to  enforce  the  production  of  wills  and 
the  attendance  of  witnesses,  and  may  appoint  spe- 
cial terms  of  his  court  for  hearing  the  petitions, 
trials  of  issues,   and   admitting  wills  to  probate." 

2.  Amended  by  Code  Amdts.  1880,  p.  78,  sub- 
stituting (1)  "A  jndj^e  of  the  superior  court  may 
at  any  time"  for  "The  probate  judge  may,  out  of 
term  time,  or  at  chambers,"  and  (2)  "sessions" 
for  "terms." 

3.  Amended  by  Stats.  1891,  p.  427. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  448,  §  12;  St.-its.  1861,  p.  629,  §  12.  Contents 
of  original  writings,  how  proved.  See  §§  1855, 
1919,  post.  How  produced.  See  §§1937,  1938, 
post.  Manner  of  procuring  attendance  of  wit- 
nesses.    See  §§  1986-1997,  post. 


§  1306.  Hearing  proof  of  will  after  proof  of  service  of  notice.  At  the 
time  appointed  for  the  hearing,  or  the  time  to  which  the  hearing  may  have 
been  postponed,  the  court,  unless  the  parties  appear,  must  require  proof  that 
the  notice  has  been  given,  which  being  made,  the  court  must  bear  testimony 
in  proof  of  the  will. 


Testimony  in  proof  of  will.  Post,  §§  1308,  1309, 
1315,  1316. 

Legislation  8  1306.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  17,  as 
amended  by  Stats.  1861,  p.  629.  which  read:  ".\t 
the  time  appointed,  or  at  any  time  to  which  the 
hearing  may  be  continued,  upon  proof  b»ing  made 
by  affidavit,   or  otherwise,   to  the  satisi\action   of 


the  court,  that  notice  has  been  given  as  required 
in  the  preceding  sections,  the  court  shall  proceed 
to  hear  the  testimony  in  proof  of  the  will." 
When  enacted  in  1872.  §  1306  read:  "At  the  time 
appointed  for,  or  to  which  the  hearing  may  have 
been  postponed,  the  court  must  require  proof,  bv 
affidavit,  that  the  notices  hereinbefore  required 
have  been  personally  served  or  mailed  and  pub- 
lished,  which   being   made,    the   court    must   hear 
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'estimony  in  proof  of  the  will.  If  such  notice  is 
not  proved  to  have  been  given,  or  if,  from  any 
other  cause,  it  is  necessary,  the  hearing  may  he 
postponed  to  a  day  certain,  and  notice  to  ab- 
sentees given  thereof,  as  original  notice  is  re- 
quired to  be  given.  The  appearance  in  court  of 
parties  interested  is  a  vfaiver  of  notice." 

3.     Amended  by  Code  Amdts.  1S73-74.  p.  357. 

3.  Amendment  by  Stats.  1901,  p.  198;  un- 
constitutional.    See  note  ante,  §  5. 

Postponement  of  hearing.  When  juris- 
diction has  been  obtained  over  absent  and 
unknown  heirs,  the  hearing  may  be  post- 
poned to  procure  service  of  summons  upon 
the  heirs  within  the  state,  whose  places  of 
residence  are  known,  without  the  necessity 
of  republishing  the  notice.  Curtis  v.  Un- 
derwood, 101  Cal.  661;  36  Pac.  110.  The 
failure  to  adjourn  the  hearing  of  the  pro- 
bate of  a  will  from  the  time  fixed  in  the 
notice  to  a  later  day,  on  which  the  matter 
is  taken  up,  does  not  render  the  probate 
void  upon  its  face.  Estate  of  Davis,  151 
Cal.  318;  121  Am.  St.  Rep.  105;  86  Pac.  183. 

Appearance  is  waiver  of  notice.  This 
section  provides  for  cases  in  which  a  post- 
ponement is  had,  and  that  proof  of  service 
is  not  necessary  as  to  parties  who  appear; 
hence,  an  appearance  by  such  parties  is  a 
waiver  of  notice.  Curtis  v.  Underwood, 
101  Cal.  661;  36  Pac.  110. 

Hearing  of  petition  without  proof  of 
service  of  notice  erroneous  when.  The  pro- 
bate court  cannot  hear  the  petition  for  the 
probate  of  a  will,  without  proof  of  service 
of  notice  upon  the  heirs;  and  it  is  error  to 
proceed,  where  several  of  the  heirs  do  not 
appear  to  the  proceeding.  Estate  of  Cobb, 
49  Cal.  599. 

Question  involved  in  probating  will.  The 


validity  of  the  execution  of  a  will  is  the 
only  question  involved  in  probating  the 
instrument.  Estate  of  Kilborn,  5  Cal.  App. 
161;  89  Pac.  985. 

Jurisdiction  affected  by  irregularity  how. 
A  failure  to  make  the  order  admitting  a 
will  to  probate  on  the  day  specified  in  the 
notice,  or  to  fix,  by  adjournment  of  the 
proceeding,  a  subsequent  day  for  the  order, 
is  a  mere  irregularity,  and  does  not  affect 
the  jurisdiction.  Will  of  Warfeld,  22  Cal. 
51;  83  Am.  Bee.  49;  Rogers  v.  King,  22  Cal. 
71;  Estate  of  Twombley,  120  Cal.  350;  52 
Pac.  815. 

Construction  of  will.  The  words  "my 
sons,"  in  a  will,  refer  to  the  sons  then  liv- 
ing, who  are  specially  named  and  enumer- 
ated, and  do  not  include  an  after-born 
child,  whether  a  son  or  a  daughter.  Painter 
V.  Painter,  113  Cal.  371;  45  Pac.  689. 

Postponement  of  consideration  of  appli- 
cation for  letters  of  administration.  In 
denying  the  probate  of  a  will,  the  court  is 
not  authorized  to  appoint  an  administrator 
with  the  will  annexed,  nor  to  appoint  an 
administrator  of  the  estate  unless  the  pro- 
ceedings therefor  were  in  conformity  with 
the  steps  prescribed  in  cases  of  intestacy. 
Estate  of  Bouyssou,  3  Cal.  App.  39;  84  Pac. 
460. 

Presumption  on  appeal.  Upon  a  collat- 
eral attack  on  the  judgment,  it  will  be 
presumed,  upon  appeal,  that  an  order  con- 
tinuing the  hearing,  under  this  section,  was 
regularly  made.  Estate  of  Davis,  151  Cal. 
318;  121  Am.  St.  Rep.  105;  86  Pac.  183. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  450,  §  17;  Stats.  1861,  p.  629,  §  7;  see  Abila 
r.  Padilla,  14  Cal.  105. 


§  1307.  Who  may  appear  and  contest  the  will.  Any  person  interested 
may  appear  and  contest  the  will.  Devisees,  legatees,  or  heirs  of  an  estate 
may  contest  the  will  through  their  guardians,  or  attorneys  appointed  by 
themselves  or  by  the  court  for  that  purpose ;  but  a  contest  made  by  an  attor- 
ney appointed  by  the  court  does  not  bar  a  contest  after  probate  by  the  party 
so  represented,  if  commenced  within  the  time  provided  in  article  four  of  this 
chapter;  nor  does  the  non-appointment  of  an  attorney  by  the  court  of  itself 
invalidate  the  probate  of  a  will. 


Contest.    Post,  §§  1312  et  seq. 
•  Guardians.     Ante,  §§  372,    373;    post,  §§1747- 
1809. 

Attorney  appointed  by  court.    Post',  §  1718. 

Legislation  §  1307.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  18,  as 
amended  by  Stats.  1861,  p.  630,  which  read: 
"Any  person  interested  may  appear  and  contest 
the  will.  If  it  appears  that  there  are  minors,  or 
persons,  residing  out  of  the  county,  who  are  in- 
terested in  the  estate,  the  court  shall  appoint 
same  attorney  to  represent  them."  When  en- 
acted in  1872,  §  1307  read  as  now,  except  for  the 
amendment  of  1873-74. 

2.  Amended  by  Code  Amdts.  1873-74,  p.  357, 
omitting  "or  creditors"  after  "heirs." 

3.  Amendment  by  Stats.  1901,  p.  199;  un- 
constitutional.    See  note  ante,  §  5. 

Construction  of  code  sections.  The  "in- 
terest"  contemplated   in  this  section,   con- 


cerning contests  over  wills,  is  an  interest 
in  the  estate,  either  as  heir  at  law,  legatee, 
or  devisee,  and  in  such  a  contest  the  public 
administrator  is  not  a  party  interested: 
this  interest  is  different  from  that  contem- 
plated in  §  1374,  post,  the  language  of 
which  section  indicates  that  the  interest 
mentioned  therein  is  an  interest  not  alone 
in  the  estate,  but,  as  well,  an  interest  in 
the  question.  Who  has  the  right  to  letters 
of  administration  upon  the  estate? — where 
any  one  asserting  a  right  to  administer 
may  appear  and  contest.  Estate  of  Healy, 
122  Cal.  162;  54  Pac.  736. 

Contestant  must  have  interest  in  estate. 
A  contestant  of  a  will  must  show  that  he 
is    interested    in    the    estate.      Estate    of 
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Wickersham,  153  Cal.  603;  96  Pac.  311.  It 
is  essential  to  the  right  of  the  state  to  con- 
test a  will,  that  it  have  some  interest  in 
the  estate:  the  interest  that  may  arise 
from  the  effect  of  escheat  proceedings  is 
insufficient.  State  v.  Superior  Court,  14:8 
Cal.  55;  2  L.  R.  A.  (N.  S.)  643;  82  Pac.  672. 
A  public  administrator,  as  such,  is  not  a 
party  interested,  within  the  meaning  of 
this  section,  and  has  no  standing  in  court 
to  contest  the  proof  of  a  will.  Estate  of 
Sanborn,  98  Cal.  103;  32  Pac.  865;  Estate 
of  Hickman,  101  Cal.  609;  36  Pac.  118; 
Estate  of  Healy,  122  Cal.  162;  54  Pac.  736. 

Appointment  of  guardian  ad  litem  for 
minor  contestant.  Where  proceedings  to 
contest  a  will  are  commenced  by  a  minor 
in  propria  persona,  and  a  guardian  ad  litem 
is  appointed  at  the  trial,  the  proceedings 
are  not  void  for  want  of  jurisdiction.  Es- 
tate of  Cahill,  74  Cal.  52;  15  Pac.  364. 

Expenses  of  contest.  The  expenses  of  a 
contest  by  an  administrator  are  not  charges 
against  the  estate.  Estate  of  Sanborn,  98 
Cal.  103;  32  Pac.  865. 

What  constitutes  a  "contest"  of  a  will. 
See  note  post,  §  1312. 


Estoppel  to  dispute  validity  of  will.  A 
devisee  or  legatee  under  a  will  is  estopped 
to  dispute  its  validity,  while  he  retains  the 
property.  Del  Campo  v.  Camarillo,  154 
Cal.  647;  98  Pac.  1049. 

Res  adjudicata.  Parties  prosecuting  a 
petition  for  the  revocation  of  the  probate 
of  a  will,  who  were  not,  within  the  mean- 
ing of  this  section,  parties  to  a  former  con- 
test of  such  will,  are  not  bound  by  the 
former  adjudication.  Estate  of  Cunning- 
ham, 54  Cal.  556. 

Validity  of  agreement  not  to  contest 
will.  The  validity  of  an  agreement  not  to 
contest  a  will  depends  upon  whether  it  was 
fairly  obtained,  upon  a  full  and  adequate 
consideration.  Estate  of  Wickersham,  153 
Cal.  603;  96  Pac.  311. 

Who  may  oppose  probate  of  will.  See  note  68 
Am.  Dec.  447. 

Eight  of  widow  of  decedent  to  contest  his  will. 
See  note  11  Ann.  Cas.  101.5. 

Judgment  creditor  of  heir  as  interested  person 
to  contest  will.    See  note  14  Ann.  Cas.  334. 

Right  of  state  to  contest  will.  See  note  14 
Ann.  Cas.  959. 

Right  of  pretermitted  heirs  to  contest  probate. 
See  note  37  L.  R.  A.   (X.  S.)    1144. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  450,  §  18  ;  Stats.  1861,  p.  630,  §  8. 


§  1303.  Probate  of  wills  not  contested.  If  no  person  appears  to  contest 
the  probate  of  a  will,  the  court  may  admit  it  to  probate  on  the  testimony  of 
one  of  the  subscribing  witnesses  only,  if  he  testifies  that  the  will  was  exe- 
cuted in  all  particulars  as  required  by  law,  and  that  the  testator  was  of 
sound  mind  at  the  time  of  its  execution.  If  it  appears  at  the  time  fixed  for 
the  hearing  that  none  of  the  subscribing  witnesses  reside  in  the  county,  but 
that  the  deposition  of  one  of  them  can  be  taken  elsewhere,  the  court  may 
direct  it  to  be  taken,  and  may  authorize  a  photographic  copy  of  the  will  to 
be  made  and  to  be  presented  to  such  witness  on  his  examination,  who  may 
be  asked  the  same  questions  with  respect  to  it  and  the  handwriting  of  him- 
self, the  testator,  and  the  other  witness,  as  would  be  pertinent  and  com- 
petent if  the  original  will  were  present.  If  neither  the  attendance  in  court 
nor  the  deposition  of  any  of  the  subscribing  witnesses  can  be  procured,  the 
court  may  admit  the  will  to  probate  upon  the  testimony  of  any  other  Avitness 
as  provided  in  section  thirteen  hundred  and  seventeen. 

probate  of  a  will  is  not  the  foundation  of 
the  executor's  title:  that  vests  in  him  upon 
the  testator's  death;  and  the  title  of  de- 
visees comes  from  the  will,  not  from  its 
probate.  Estate  of  Patterson,  155  Cal. 
626;  132  Am.  St.  Rep.  116;  18  Ann.  Cas. 
625;  26  L.  B,A.  (N.  S.)  654;  102  Pac.  941. 
Petition  for  admission  to  probate.  A 
petition  for  the  admission  to  probate  of  an 
instrument  purporting  to  be  a  will  is  to 
have  the  same  effect  as  if  it  had  expressly 
averred  that  the  w^ill  offered  was  made, 
signed,  and  published  as  the  last  will  of 
the  deceased.  Estate  of  Doyle,  73  Cal.  564- 
15  Pac.  125.  ' 

Court  should  refuse  probate  when.  The 
burden  is  upon  the  proponent  of  a  will, 
and  if  he  fails  to  sustain  it,  it  is  the  duty 
of  the  court,  even  without  opposition  filed 


Admitting  will  to  probate,  where  contest.  Post, 
§§  1314,  i:!l7,  1318.  Conclusiveness  of  probate. 
Post,  §  1908,  subd.  1. 

Legislation  §  1308.  1.  Enacted  March  11, 
1872;  baaed  on  Probate  Act  1851,  §  19,  which 
read:  "If  no  person  shall  appear  to  contest  the 
probate  of  a  will,  the  court  may  admit  it  to  pro- 
bate on  the  testimony  of  one  of  the  subscribing 
witnesses  only,  if  he  shall  testify  that  the  will 
«as  e.xecuted  in  all  particulars  as  required  by 
law,  and  that  the  testator  was  of  sound  mind  at 
the  time  of  its  e.xecution."  When  enacted  in 
1872,  §  1308  substituted  (1)  "appears"  for  "shall 
appear"  and  (2)   •■testifies"  for  "shall  testify." 

2.  Amendment  by  Stats.  1901,  p.  199;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1905,  p.  234. 

Title  under  the  will.  Title  under  a  will, 
probated  but  not  contested,  is  vested  in 
the  devisees,  without  reference  to  the  de- 
cree of  final  distribution.  Del  Campo  v. 
Camarillo,  154  Cal.  647;  98  Pac.  1049.    The 
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under  §  1312,  post,  to  refuse  probate.     Es- 
tate of  Hayden,  149  Cal.  680;  87  Pac.  275. 

Probate  of  destroyed  will.  See  notes 
post,  §§1338,1339. 

Proving  will  by  one  witness.  See  note  15  Am. 
Dec.  127. 

Admission  of  will  to  probate  notwithstanding 
failure  of  witnesses  to  remember  circumstances. 
See  note  11  Ann.  Cas.  428. 

OODE  COMMISSIONEKS'  NOTE.  Stats.  1851, 
p.  450,  §  19.  The  judgment  of  the  probate  court 
admitting  a  will  to  probate  "is  classed  amongst 
those  which  in  legal  nomenclature  are  called 
judgments  in  rem.  Until  reversed  it  binds  not 
only  the  immediate  parties  to  the  proceeding  in 
which  it  is  had,  but  all  other  persons,  and  all 
the  courts."  See  Ballow  v.  Hudson,  13  (iratt. 
(Va.)  682,  cited  at  some  length  in  the  case  of 
State  V.  McGlynn,  20  Cal.  270;  81  Am.  Dec. 
118,  wherein  the  court,  on  page  273,  say:  "This 
review  [of  the  cases  cited  (Tompkins  v.  Tomp- 
kins, 1  Storv,  547:  Fed.  Cas.  No.  14091;  Adams 
V.  De  Cook,  1  McAll.  253;  Fed.  Cas.  No.  51; 
Deslonde  v.  Harrington's  Heirs,  29  Ala.  95;  Bo- 
gardus  v.  Clark,  4  Paige,  625;  Woodruff  v.  Tay- 
lor, 20  Vt.  65)]  decided  in  England  and  in  the 
United  States,  establishes  that  it  is  a  perfectly 
settled  doctrine  that  the  decision  of  the  court 
to  which  the  proof  of  wills  is  confided,  whether 
of  real  or  personal  estate,  is  conclusive  upon  the 
Question  of  the  validity  or  invalidity  of  the  will; 
that    this   decision   cannot  be   questioned   collater- 

§  1309.     Olographic  wills.     An  olo 

manner  that  other  private  writings  ar 

Private  writings,  how  proved.    Post,  §  1940. 

Legislation  g  1309.  Added  bv  unpublished  act 
of  April  1,  1S73. 

Admissibility  of  parol  evidence.  A  will 
may  be  informally  drawn,  and  may  consist 
of  one  or  more  papers;  no  particular  words 
are  necessary  to  show  a  testamentary  in- 
tent: it  must  appear,  only,  that  the  maker 
intended  by  it  to  dispose  of  property  after 
his  death;  and  parol  evidence  as  to  the  at- 
tending circumstances  is  admissible,  while 
the  court,  in  reading  the  will,  always  sup- 
plies obviously  omitted  words,  where  no 
other  word  can  be  understood,  and  rectifies 
imperfect  spelling.  Mitchell,  v.  Donohue, 
100  Cal.  202;  38  Am.  St.  Eep.  279;  34  Pac. 
614;  and  see  Estate  of  Wood,  36  Cal.  75; 
Clarke  v.  Eansome,  50  Cal.  595;  Estate  of 
Skerrett,  67  Cal.  585;  8  Pac.  181. 

Date  of  olographic  will.  An  olographic 
will,  dated  at  the  head,  and  followed  by  a 
list  of  the  testator's  property,  and  dispos- 


ally  in  any  other  court;  and  that  it  cannot  be  re- 
viewed or  set  aside  by  the  court  of  chancery  on 
an  allegation  of  fraud,  or  on  any  other  ground." 
In  consonance  with  this  view,  the  court,  in  Cas- 
tro V.  Richardson,  18  Cal.  478,  say:  "The  courts 
of  probate  have  exclusive  jurisdiction  of  matters 
relating  to  the  proof  of  wills,  and  before  a  will 
can  be  read  in  evidence  in  support  of  a  title 
under  it,  the  party  seeking  to  introduce  it  must 
show  that  it  has  been  regularly  admitted  to  pro- 
bate. It  was  intended  that  the  mode  of  proof 
pointed  out  by  the  statute  should  be  uniformly 
pursued ;  and  to  give  effect  to  that  intention,  it 
is  necessary  to  maintain  the  exclusive  author- 
ity of  the  probate  courts.  Ample  provision  is 
made  for  determining  controversies  arising  in  the 
course  of  their  proceedings,  and  in  rejecting  a 
will  or  admitting  it  to  probate  they  act  judi- 
cially, and  their  acts  possess  conclusive  force." 
In  this  case,  [State  v.  McGlynn,  supra,]  that 
of  Barnsley  v.  Powell,  1  Ves.  Sen.  120,  285-290, 
cited  in  support  of  the  supervisory  power  of 
courts  of  chancery  over  the  act  of  the  probate 
court  in  admitting  a  will  to  probate,  is  fully  dis- 
cussed. A  direct  judgment  or  decree,  formally 
entered,  was  held  not  to  be  essentially  neces- 
sary to  the  validity  of  the  probate  of  the  will: 
it  IS  sufficient  if  it  appear  of  record  that  the 
will  was  proved.  Will  of  Warfield,  22  Cal.  51- 
71  :  8;i  Am.  Dec.  49.  In  pleading  any  judgment 
of  the  probate  court,  it  is  not  necessary  to  state 
the  facts  conferring  jurisdiction:  it  is  sufficient 
simply  to  declare  that  the  judgment  was  duly 
rendered.    Beans  v.  Emanuelli,  36  Cal.  117. 


graphic  will  may  be  proved  in  the  same 

e  proved. 

ing  of  the  same,  is  sufficiently  dated;  the 
fact  that  the  latter  part  of  the  will,  con- 
taining the  bequest,  was  written  on  a  sub- 
sequent day,  is  immaterial,  as  the  testator 
could  adopt  as  the  date  of  his  will  the  date 
previously  written  by  him.  Estate  of 
Clisby,  145  Cal.  407;  104  Am.  St.  Rep.  58; 
78  Pac.  964.  An  olographic  will,  wholly  in 
the  handwriting  of  the  deceased  testator, 
and  dated  and  signed  by  him,  should  be 
admitted  to  probate,  notwithstanding  an 
evident  error  in  the  year  of  the  date:  the 
true  time  at  which  such  will  was  made  may 
be  inquired  into,  if  necessary.  Estate  of 
Fay,  145  Cal.  82;  104  Am.  St.  Rep.  17;  78 
Pac.  340. 

Olographic  wills.  See  notes  52  Am.  Dec.  591 ; 
104  Am.  St.  Rep.  22. 

CODE  COMMISSIONERS'  NOTE.  This  sec- 
tion was  added  by  the  act  of  April  1,  1872,  on 
file  in  secretary  of  state's  office.  See  Civ.  Code, 
§  1277,  and  note.  Mode  of  proving  private  writ- 
ings.   See  §§  1929-1950,  post,  and  notes. 


§  1310.  Probate  of  will  detained  outside  state.  PhotogTaphic  copy. 
If  it  is  alleged  in  any  petition  that  any  will  of  any  person  who  at  the  time 
of  his  death  was  a  resident  of  this  state  is  detained  beyond  the  jurisdiction 
of  the  state,  in  a  court  of  any  other  state  or  foreign  country,  and  that  such 
will  cannot  be  produced  for  probate  in  this  state,  and  the  court  is  satisfied 
that  the  allegations  are  true,  a  copy  of  the  will  duly  authenticated  may  be 
proved,  allowed  and  admitted  to  probate  in  this  state  in  lieu  of  the  original 
will,  and  have  the  same  force  and  effect  as  the  original  will.  The  same 
proof  shall  be  required  in  order  to  admit  the  will  to  probate  in  this  state 
as  would  be  required  under  the  provisions  of  this  title  if  the  original  will 
were  produced.     The  court  may  authorize  a  photographic  copy  of  the  will  to 
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be  presented  to  the  subscribing  witness  upon  his  examination  in  court,  or  by 
deposition  as  provided  in  section  thirteen  hundred  and  eight,  and  such  wit- 
ness may  be  asked  the  same  questions  with  respect  to  it  and  the  handwriting 
of  himself,  the  testator,  and  the  other  witness,  as  would  be  pertinent  and 
competent  if  the  original  will  were  present. 

Legislation  g   1310.     Added  by   Stats.    1913, 
p.  333. 

ARTICLE  II. 
CONTESTING  PROBATE  OF  WILLS. 

§  1312.     Contestant  to  file  grounds  of  contest,  and  examined.      Proof   of   handwriting   ad- 
petitioner  to  reply.  mitted,  when. 
§  1313.     How  jury  obtained  and  trial  had.                           §  1316.  Testimony  reduced  to  writing  for  future 
§1314.     Verdict  of  the  jury.     Judgment.  evidence. 
§1315.    Witnesses,    who    and    how    many    to    be        I  }^}l-  J/, .Proved,  certificate  to  be  ailached 

§1318.  v\  ill  and  proof  to  be  filed  and  recorded. 

§  1312.  Contestant  to  file  grounds  of  contest,  and  petitioner  to  reply.  If 
any  one  appears  to  contest  the  will,  he  must  file  written  grounds  of  opposi- 
tion to  the  probate  thereof,  and  serve  a  copy  on  the  petitioner  and  other 
residents  of  the  county  interested  in  the  estate,  any  one  or  more  of  whom 
may  demur  thereto  upon  any  of  the  grounds  of  demurrer  provided  for  in 
part  two,  title  six.  chapter  three  of  this  code.  If  the  demurrer  is  sustained, 
the  court  must  allow  the  contestant  a  reasonable  time,  not  exceeding  ten 
days,  within  which  to  amend  his  written  opposition.  If  the  demurrer  is 
overruled,  the  petitioner  and  others  interested  may  jointly  or  separately 
answer  the  contestant's  grounds,  traversing,  or  otherwise  obviating  or  avoid- 
ing the  objections.     Any  issues  of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will  and  testament ; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution  of  the  will 
from  duress,  menace,  fraud,  or  undue  influence ; 

3.  The  due  execution  and  attestation  of  the  will  by  the  decedent  or  sub- 
scribing witnesses ;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of  the  will ; 
Must,  on  request  of  either  party  in  writing  (filed  at  least  ten  days  prior  to 
the  day  set  for  the  hearing),  be  tried  by  a  jury.     If  no  jury  is  demanded,  the 
court  must  try  and  determine  the  issues  joined.     On  the  trial,  the  contestant 
is  plaintiff  and  the  petitioner  is  defendant. 

Contestant.    Ante,  §  1307.  as  in  this  section  provided,  the  said  issues  shall 

Contest.  ^e    tried    and    determined    bv    the  probate    court 

1.  After  probate.    Post,  §§  1327  et  seq.  When   a  jury  trial   shall  be  demanded,   a  request 

2.  Through  attorney  appointed  by  court.  '"  writing  therefor  shall  be  filed  with  the  clerk 
Ante,  §  l.'^07.  of  the  probate  court  at  least  three  davs  before  the 
Execution.     Witnesses    to    be    called.     Post,    8  Any  set  for  the  trial  of  the  is.sues  in"  the  probate 

1315.  court.      Issue   shall   be   deemed   joined   by   the   fil- 

Grounds  of  demurrer.    Ante,  §§  430-434.  '"g   of   the    grounds    of   opposition,    as   aforesaid 

Service,  etc.    Ante,  §§  1010-1017.  w-ith  the  clerk  of  the  probate  court.      Such  issue 

T      ■  1   *•         o    -o,n       -      T.  J     ,,       ,      .,  "'■   issues   of   fact   shall   be   made   up   and   tried   in 

.o^iJP'^u*'°'^  ^    ^^42-      1-   Enacted     March     11,  the  same  manner  as  is  or  may  be  provided  bv  law 

1872:    based    on    Probate    Act    1851,     §     20,    as  for  the  trial  of  issues  of  fact  in  other  cases-   and 

amended  by  Stats.   1867-68,   p.   628,  which  read:  upon  determination  of  such  issue  or  issues  of' fact 

"If  any  person   appear  and   contests   the  will,   he  the   jury    trying   the    same    shall   render   a    special 

shall  file  a   statement,   in  writing,   of  the  grounds  verdict    thereon.      And    whenever   a    trial   bv   jury 

of    his    or    her    opposition.      When    any    issue    or  of  any   issue  of   fact  joined   in    the  probate   court 

issues  of  fact  shall  be  joined  in  the  probate  courts  in   the   manner  provided   in   this   act   shall   be   de- 

resppcting  the  competency  of  the  deceased  to  make  manded  in  writin?.  as  in  this  section  provided    it 

a   last   will   and  testament,   or  respecting  the   exe-  shall   be   the   duty   of   the   probate   court   to    cause 

culion  by  the  deceased  of  such  last  will  and  tes-  to    be    summoned    and    impaneled   a   jurv    for    the 

tament    under    restraint    or    undue     influence     or  trial   of   such   issue   or  issues   of  fact       Such   iurv 

fraudulent  representation,  or  for  any  other  cause  shall  be  summoned  and  impaneled  by  the  probate 

nffecting   the   validity  of   such  will,   such   issue   or  court   in   the   same   manner  as   is  provided   for  bv 

Lssues    shall,    at    the    request   in   writing   of   either  law  for  summoning  and  impaneling  trial  juries  in 

of  the   parties   interested,    be   tried  by   a  jury,    to  the    county    courts   of    this    stale   for   the    trial    of 

be  impaneled  by  the  probate  court,  as  hereinaftor  civil  actions,  for  the  trial  of  such  issues  or  issue 

provided;    and   if   a   jury    trial   be   not    demanded,  of  fact,  and  at  such  time  as  the  court  shall  direct 
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The  trial  shall  he  had  as  in  other  civil  cases;  and 
upon  determining  such  issue  or  issues  of  fact,  the 
jury  trying  the  same  shall  render  a  special  ver- 
dict upon  each  of  the  issues  submitted  to  them; 
and  the  probate  court  shall  proceed  to  admit  said 
will  to  probate,  or  not,  according  to  the  facts 
found  and  the  law;  and  a  new  trial  may  be  had, 
and  also  appeal  taken  from  such  trial,  verdict  and 
judgment,  as  in  other  civil  cases;  and  the  act  reg- 
ulating proceedings  in  civil  cases  in  the  courts 
of  justice  in  this  state,  when  not  inconsistent  with 
or  repugnant  to  the  provisions  of  this  act,  shall 
be  applicable  to  and  govern  the  practice  on  trials 
of  issue  of  fact  by  jury  in  the  probate  court,  pro- 
vided for  in  this  act." 

3.  Repeal  by  Stats.  1901,  p.  199;  unconstitu- 
tional.   See  note  ante,  §  5. 

3.  Amended  by  Stats.  1909,  p.  273,  and  (1) 
in  subd.  1,  the  word  "competency"  was  printed 
"incompetency"  in  the  bound  volume  of  the  stat- 
utes, while  in  the  enrolled  bill  the  word  was 
correctly  printed  "competency";  (2)  in  final 
paragraph,  (a)  a  dash  was  omitted  before 
"Must"  ( — Must);  and  (3)  within  the  paren- 
theses, "three"  was  changed  to  "at  least  ten." 

Application  of  code  sections.  This  sec- 
tion, and  the  sections  immediately  follow- 
ing it,  cannot  be  resorted  to  in  proceedings 
on  a  contested  account.  Estate  of  Sander- 
eon,  74  Cal.  199;  15  Pac.  7.53. 

Construction  of  code  sections.  The  fact 
that  this  section  says,  "On  the  trial,  the 
contestant  is  plaintiff  and  the  petitioner  is 
defendant,"  does  not  tend  to  show  that  the 
nature  of  the  proceeding  is  changed:  it 
presupposes  matter  set  up  as  grounds  of 
contest,  as  to  which  the  burden  of  ptroof  is 
cast  upon  the  contestant;  but  it  does  not 
purport  to  be,  nor  is  it,  a  new  action  or 
proceeding.  Estate  of  Joseph,  118  Cal. 
660;  50  Pac.  768.  This  section,  and  the 
next  six  sections,  do  not  apply  to  applica- 
tions for  letters  of  administration.  Estate 
of  Wooten,  56  Cal.  322. 

Right  of  testamentary  disposition.  The 
right  of  disposition  of  one's  property  by 
will,  the  policy  of  which  has  been  sanc- 
tioned by  the  wisdom  and  experience  of 
generations,  cannot  be  frittered  away, 
after  the  death  of  the  testator,  according 
to  the  tastes  and  notions  of  others;  nor  is 
it  necessary  that  the  provisions  of  the  will 
shall  meet  with  the  approval  of  jurors 
(Estate  of  juangford,  108  Cal.  60S;  41  Pac. 
701):  the  testator  has  a  right  to  make  an 
unjust  will,  an  unreasonable  will,  or  even  a 
crtiel  will.  Estate  of  McDevitt,  95  Cal.  II; 
30  Pac.  101.  The  consideration  of  the  ques- 
tion whether  or  not  a  will  is  unnatural,  or 
different  from  what  might  be  expected,  is 
of  no  importance,  except  where  tliero  is  evi- 
dence immediately  tending  to  show  mental 
incompetency,  fraud,  or  undue  influence, 
inducing  the  temporary  act,  in  which  event 
it  may  serve  to  help  out  a  weak  case;  but 
a  will  cannot  be  upset  because,  in  the  opin- 
ion of  a  court  or  jury,  it  is  unnatural. 
Estate  of  Langford,  108  Cal.  608;  41  Pac. 
701. 

Conditions  in  will.  A  condition  in  a 
will,  that  legacies  to  any  one  contestir.g 
the  will  shall  become  void,  is  favored  by 
public   policy.     Estate   of   Hite,    155    Cal. 


436;  17  Ann.  Cas.  993;  21  L.  E.  A.  (N.  S.) 
953;  101  Pac.  443. 

Contest,  what  constitutes.  Any  legal  ac- 
tion, instituted  for  the  purpose  of  thwart- 
ing the  testator's  wishes,  whether  success- 
ful or  not,  amounts  to  a  contest  of  his  will. 
Estate  of  Hite,  155  Cal.  436;  17  Ann.  Cas. 
993;  21  L.  E.  A.  (N.  S.)  953;  101  Pac.  443. 
The  mere  filing  of  written  grounds  of 
opposition  to  the  probate  of  a  will,  which 
is  abandoned  and  dismissed  before  any 
issues  of  fact  are  raised  thereon,  does  not 
constitute  a  "contest"  to  its  probate,  with- 
in the  meaning  of  this  section.  Estate  of 
Robinson,  106  Cal.  493;  39  Pac.  862.  Where 
a  will,  which  contains  a  clause  for  the  for- 
feiture of  a  legacy  in  case  of  a  contest,  is 
expressly  reaffirmed  and  republished  by 
codicils,  a  contest  of  the  codicils  is  a  con- 
test of  the  will,  and  forfeits  the  legacy. 
Estate  of  Hite,  155  Cal.  436;  17  Ann.  Cas. 
993 ;  21  L.  R.  A.  (N.  S.)  953 ;  101  Pac.  443. 

There  can  be  no  "contest,"  unless  the 
written  grounds  of  opposition  are  of  such 
a  nature  as  to  form  a  legal  objection  to 
granting  the  probate  of  the  will,  and  un- 
less, also,  the  contestant  presents  these 
grounds  for  the  consideration  of  the  court. 
Estate  of  Robinson,  106  Cal.  493;  39  Pac. 
862. 

Who  may  contest.  A  publi"  adminis- 
trator cannot  legally  assume  the  character 
of  a  standing  contestant  of  wills,  notwith- 
standing the  wishes  of  heirs  and  devisees: 
by  so  doing  he  would  enlarge  the  sphere  of 
his  activities,  which  is  not  allowed  by  the 
limitations  of  the  statute  (Estate  of  San- 
born, 98  Cal.  103;  32  Pac.  865);  nor  is  he 
interested  in  the  estate,  within  the  pur- 
view of  §§  1305-1312  of  this  code.  Estate 
of  Hickman,  101  Cal.  609;  36  Pac.  118. 

Time  of  filing  opposition.  The  person 
proposing  to  contest  a  will  before  its  pro- 
bate does  not  forfeit  his  right  to  do  so, 
merely  by  reason  of  failing  to  file  his  op- 
position at  or  prior  to  the  time  designated 
in  the  notice  for  the  hearing  of  the  petition 
of  probate:  if  it  is  filed  before  the  time  to 
which  such  hearing  has  been  continued,  it 
is  in  time,  and  must  be  considered.  Estate 
of  Mollenkopf,  164  Cal.  576;  129  Pac.  997. 

Executor  may  plead  to  opposition.  The 
executor  may  or  may  not,  at  his  option, 
become  a  party  to  the  contest  of  a  will,  by 
demurring  to  or  answering  the  opposition. 
Estate  of  Hite.  155  Cal.  418;  101  Pac.  448. 

Contest  forfeits  legacy  when.  In  this 
state,  a  provision  in  a  will  for  the  forfeit- 
ure of  a  legacy  in  the  event  of  a  contest  of 
the  will  by  the  legatee,  has  that  effect 
upon  the  happening  of  the  event,  though 
the  will  does  not  make  a  gift  over  of  the 
legacy  in  the  event  of  a  contest.  Estate 
of  Hite,  155  Cal.  436;  17  Ann.  Cas.  993;  21 
L.  R.  A.  (N.  S.)  953;  101  Pac.  443. 

Contest  suspends  probate.  The  offer  to 
prove  the  will  is  suspended  by  the  contest; 
and  its  execution  being  put  in  issue  by  the 
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contest,  it  eaunot  be  probated  until  the 
contest  is  determined.  Estate  of  Gregory, 
133  Cal.  131;  G5  Pac.  315. 

Writteu  opposition  limits  contestant. 
The  right  of  the  contestant  to  object  to 
the  probate  of  the  will  is  limited  to  such 
matters  as  are  presented  in  the  written 
grounds  of  opposition.  Estate  of  Kile,  72 
Cal.  131;  13  Pac.  320. 

Consideration  on  demurrer.  Upon  de- 
murrer to  the  grounds  of  contest,  they 
must  be  considered  in  their  entirety:  dis- 
jointed parts  cannot  be  looked  to  in  deter- 
mining their  sufficiency.  Estate  of  Olson, 
19  Cal.  App.  379;  126  Pac.  171. 

Hearing  opposition  without  proof  of 
service.  Where  the  opposition  of  the  con- 
testant is  in  proper  form,  and  sets  forth 
many  alleged  facts,  which,  if  true,  estab- 
lished the  invalidity  of  the  asserted  will, 
the  court  should  hear  the  opposition,  even 
though  there  is  not  sufficient  proof  of  ser- 
vice on  all  the  persons  mentioned  in  this 
section.  Estate  of  Stewart,  100  Cal.  246; 
34  Pac.  706. 

Issue  of  competency.  An  allegation  by 
the  contestant,  that  the  testator's  mind 
was  weak,  debilitated,  and  deranged  to 
such  an  extent  as  to  incapacitate  him  from 
making  or  undertaking  to  make  a  will  or 
codicil,  tenders  an  issue  as  to  the  compe- 
tency of  the  decedent  to  make  a  last  will 
and  testament,  within  the  meaning  of  this 
section.  Estate  of  Kohler,  79  Cal.  313;  21 
Pac.  758. 

Undue  influence,  what  does  not  consti- 
tute. General  influence,  not  brought  to 
bear  upon  the  testamentary  act,  however 
strong  or  controlling,  is  not  undue  influ- 
ence (Estate  of  McDevitt,  95  Cal.  17;  30 
Pac.  101) ;  nor  does  mere  fraud  constitute 
undue  influence.  Estate  of  Morcel,  162 
Cal.  188;  121  Pac.  733. 

Position  of  the  parties.  The  position  of 
the  parties  is  different  from  that  of  the 
parties  to  an  ordinary  civil  action.  Estate 
of  Wooten,  56  Cal.  322. 

In  contesting  the  probate  of  a  will,  the 
contestant  is  the  plaintiff  and  the  peti 
tioner  for  the  probate  is  the  defendant 
Estate  of  Latour,  140  Cal.  414;  73  Pac 
1070;  74  Pac.  441;  Estate  of  Wooten,  ot 
Cal.  322;  Estate  of  Dalrymple,  67  Cal.  444 
7  Pac.  906. 

Eequireiucnt  of  and  right  to  trial  by 
jury.  Prior  to  the  adoption  of  the  codes, 
there  was  no  express  provision  of  law  re- 
quiring, nor  any  which  could  be  construed 
to  require  by  implication,  that  any  issue  of 
fact  arising  in  the  probate  court  should  be 
tried  by  jury,  except  such  as  might  arise 
upon  the  contest  of  the  probate  of  wills. 
Estate  of  Sanderson,  74  Cal.  199;  15  Pac. 
753.  The  mere  filing  of  written  grounds  of 
opposition  to  the  probate  of  a  will,  which 
is  abandoned  and  dismissed  before  any 
issues  of  fact  are  raised  thereon,  does  not 


raise  a  "contest,"  within  the  meaning  of 
this  section:  under  §  1330,  post,  a  party 
who  subsequently  petitions  to  revoke  the 
probate  of  such  will,  upon  making  the 
proper  demand  therefor,  is  entitled,  as  of 
right,  to  a  jury  trial.  Estate  of  Robinson, 
106  Cal.  493;  39  Pac.  862. 

Presumptions.  The  presumption  of  law, 
in  the  absence  of  all  proof,  in  the  contest 
of  a  will,  is  in  favor  of  the  will.  Estate  of 
McDevitt,  95  Cal.  17;  30  Pac.  101.  There 
is  no  presumption  of  undue  influence  in 
the  relation  of  husband  and  wife  against 
the  validity  of  any  provision  which  a  hus- 
band may  make  in  a  wife's  favor;  and  she 
may  justly  influence  the  making  of  her 
husband's  will,  for  her  own  benefit  or  that 
of  others,  so  long  as  she  does  not  act  fraud- 
ulently, or  extort  benefits  from  her  hus- 
band, when  he  is  not  in  a  condition  to 
exercise  his  faculties  as  a  free  agent.  Es- 
tate of  Langford,  108  Cal.  608;  41  Pac.  701. 

Burden  of  proof.  The  burden  of  proof, 
upon  the  contest  of  a  will,  is  upon  the  con- 
testant to  show  affirmatively,  and  by  a 
preponderance  of  evidence,  the  insanity  of 
the  testator;  upon  appeal,  the  evidence  is 
to  be  considered  in  view  of  the  burden 
which  the  law  casts  upon  him.  Estate  of 
Dolbeer,  149  Cal.  227;  9  Ann.  Cas.  795;  86 
Pac.  695.  Under  the  provisions  of  §  1981, 
post,  it  is  incumbent  upon  the  contestant 
to  present  evidence  to  overcome  the  pre- 
sumption that  the  testator  was  sane  at  the 
time  he  made  the  will  (Estate  of  Scott, 
128  Cal.  57;  60  Pac.  527);  and  as  to  all 
matters  involved  in  the  issues  raised  by 
the  contest,  the  contestant  is  the  plaintiff, 
and  must  go  forward.  Estate  of  Dal- 
rymple, 67  Cal.  444;  7  Pac.  906.  It  cannot 
be  held,  as  matter  of  law,  that,  merely  be- 
cause the  testator  was  unable  to  speak  dis- 
tinctly, and  was  compelled  to  communicate 
by  signs,  the  burden  of  proof  is  shifted 
upon  the  proponent  to  prove  his  mental 
competency,  or  to  show  that  those  engaged 
in  the  execution  of  the  will  put  such  ques- 
tions or  made  such  suggestions  as  would 
call  to  mind  each  relative  having  a  natural 
claim  upon  his  bounty.  Estate  of  Latour, 
140  Cal.  414;  73  Pac.  "1070. 

Burden  of  proof.     See  note  post,  §  1317. 

SufSciency  of  evidence  of  undue  influ- 
ence. Evidence  must  be  produceil  that 
pressure  was  brought  to  bear  <liroctly  upon 
the  testamentary  act;  but  this  need  not  be 
direct:  circumstantial  evidence  is  suffi- 
cient; but  it  must  do  more  than  raise  a 
suspicion:  it  must  amount  to  j)roof;  and 
such  evidence  has  the  force  of  proof,  only 
when  circumstances  are  proven  which  are 
inconsistent  with  the  claim  that  the  will 
was  the  spontaneous  act  of  the  testator. 
Estate  of  McDevitt,  95  Cal.  17;  30  Pac. 
101.  The  presumption  of  undue  influence 
is  not  raised  by  proof  of  interest  and 
opportunity  alone:  in  order  to  set  aside  a 
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will  for  undue  influence,  there  must  be 
substantial  proof  of  a  pressure  which  over- 
powered the  volition  of  the  testator  at  the 
time  the  will  was  made.  Estate  of  Lang- 
ford,  108  Cal.  608;  41  Pac.  701.  Circum- 
stantial evidence  of  undue  influence  does 
not  amount  to  proof,  if  the  circumstances 
are  equally  consistent  with  the  theory  of 
undue  influence  and  with  the  hypothesis 
that  the  will  was  the  free  act  of  an  intelli- 
gent mind,  especially  if  other  circum- 
stances are  wholly  inconsistent  with  the 
hypothesis  of  undue  influence.  Estate  of 
McDevitt,  95  Cal.  17;  30  Pac.  101. 

Evidence  and  issues  submitted  to  jury. 
For  the  purposes  of  the  contest,  there  are 
no  issues  before  the  jury,  except  such  as 
are  presented  by  the  contestant,  and  no 
evidence  on  any  other  issue  can  be  sub- 
mitted to  the  jury.  Estate  of  Gregory,  133 
Cal.  131;  65  Pac.  315.  Upon  the  trial  by 
jury  of  a  contest  of  the  probate  of  a  will, 
the  proper  procedure  and  the  best  practice 
in  submitting  the  issues  to  the  jury  is,  to 
submit,  with  proper  instructions,  questions 
as  to  the  ultimate  facts  involved  in  the 
issue,  such  as,  whether  the  deceased  was 
competent  to  make  the  will,  and  whether, 
at  the  time  of  its  execution,  he  was  free 
from  fraud  practiced  upon  him  by  the  per- 
son charged  therewith.  Estate  of  Benton, 
131  Cal.  472;  63  Pac.  775.  Exceptions  to 
the  account  of  an  executor  do  not  create 
"issues  of  fact,"  such  as  must  be  submitted 
to  a  jury  on  demand  of  a  party  in  interest. 
Estate  of  Sanderson,  74  Cal.  199;  15  Pac. 
753. 

Findings,  and  determination  of  issues. 
The  rules  of  pleading  and  practice  in  civil 
cases  are  applicable  to  probate  proceed- 
ings; issues  joined  in  such  proceedings  are 
to  be  tried  and  determined  as  in  civil 
cases,  and  upon  trial  by  the  court  with- 
out a  jury,  the  parties  are  entitled  to  find- 
ings, unless  they  are  waived.  Estate  of 
Burton,  63  Cal.  36;  and  see  Haffenegger 
V.  Bruce,  54  Cal.  416.  Where  issues  are 
framed  and  certified  to  the  court  for  trial, 
but  some  are  certified  back  unanswered, 
no  decree  can  properly  be  rendered,  after 
such  issue  is  made,  until  it  is  determined. 
Estate  of  Tomlinson,  35  Cal.  509.  Where 
there  is  no  jury,  the  court  must  deter- 
mine whether  or  not  the  will  is  to  be  ad- 
mitted to  probate,  either  as  an  olographic 
or  other  will.  Estate  of  Learned,  70  Cal. 
140;  11  Pac.  587. 

Will  must  be  sustained  when.  A  testa- 
tor of  sound  mind  has  a  right  to  make  an 
unjust,  unreasonable,  or  even  a  cruel  will; 
and  if  no  apparent  restraint  or  undue  in- 
fluence is  proved  to  have  induced  its  exe- 
cution, it  must  be  sustained,  whether  the 
dis[iosition  made  of  the  property  is  judi- 
cious or  not.  Estate  of  McDevitt^  95  Cal. 
17;  30  Pac.  101. 


Probate  should  be  refused  when.  It  is 
the  duty  of  the  court,  even  without  op- 
position filed  under  this  section,  to  refuse 
probate  of  a  purported  will,  where  the 
proponent  has  not  made  proof  to  the  satis- 
faction of  the  court.  Estate  of  Hayden, 
149  Cal.  680;  87  Pac.  275. 

Refusal  to  entertain  contest  prejudicial 
when.  The  refusal  of  the  court  to  enter- 
tain a  properly  instituted  contest  of  a  will 
before  its  probate  must  be  deemed  preju- 
dicial to  the  contestant,  notwithstanding 
his  right  to  institute  a  new  contest  at  any 
time  within  one  year  after  the  alleged 
will  is  admitted  to  probate.  Estate  of 
Mollenkopf,  164  Cal.  576;  129  Pac.  997. 

Setting  aside  judgment  on  general  ver- 
dict. Under  this  section  and  §  1314,  post, 
upon  the  contest  of  a  will  the  jury  must 
return  a  special  verdict  upon  the  issues 
submitted  to  them:  a  general  verdict  in 
favor  of  the  contestant,  not  supported 
by  the  findings  on  the  special  issues,  is 
unauthorized,  and  a  judgment  entered 
thereon,  denying  the  probate,  may  be  set 
aside  on  the  motion  of  the  proponent.  Es- 
tate of  Langan,  74  Cal.  353;  16  Pac.  188. 

Appeal.  Where  the  petition  for  the  pro- 
bate of  a  will  was  filed  by  the  executor, 
to  which  written  grounds  of  objection 
were  served  and  filed,  and  the  contest  was 
tried  on  the  mutual  assumption  that  a 
direct  issue  was  framed  by  the  contra- 
dictory averments  of  the  petition  and 
opposition,  an  objection  that  the  denial 
was  insufficient  cannot  be  raised  for  the 
first  time  on  appeal,  and  the  contestant 
is  estopped  from  claiming  that  no  issue 
was  raised  between  him  and  the  propo- 
nent in  the  manner  provided  in  this  sec- 
tion. Estate  of  Doyle,  73  Cal.  564;  15  Pac. 
125;  and  see  Stringer  v.  Davis,  30  Cal.  318; 
Clark  V.  Phoenix  Ins.  Co.,  36  Cal.  175; 
Cave  V.  Crafts,  53  Cal.  135;  Scott  v.  Sierra 
Lumber  Co.,  67  Cal.  71;  7  Pac.  131.  The 
determination  of  the  question  whether  a 
witness  is  an  acquaintance,  within  the 
meaning  of  the  tenth  subdivision  of  §  1870, 
post,  is  addressed  to  the  discretion  of  the 
trial  court,  and  there  being  no  abuse  of 
the  discretion,  the  appellate  court  will  not 
interfere.  Estate  of  Carpenter,  79  Cal. 
382;  21  Pac.  835. 

Reversal  for  exclusion  of  testimony. 
The  exclusion  of  the  testimony  of  a  wit- 
ness as  to  the  mental  condition  of  the 
testator  is  ground  for  reversal,  where  such 
testimony  was  material  and  important, 
and  might  have  changed  the  result  of  the 
trial,  and  where  the  testimony  as  to  his 
intimacy  with  the  testator  was  much 
stronger  than  that  of  another  witness, 
which  was  admitted.  Estate  of  Carpenter, 
79  Cal.  382;  21  Pac.  835. 

Undue  Influence  whicb  will  Invalidate  a  will. 
See  note  10  .Vm.  Dec.  2.">7. 

Presumption  of  undue  influence.  See  uote  21 
Am.  St.  Rep.  94. 
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Undue  Influence  affecting  wills.  See  note  31 
Am.  St.  Rep.  070. 

When  insane  delusions  invalidate  will.  See  note 
63  Am.  St.  Rep.  94. 

Unnatural  or  unreasonable  character  of  will  as 
evidence  of  undue  influence.  See  note  7  Ann.  Cas. 
984. 

Fact  that  will  is  prepared  by  beneficiary  as  evi- 
dence of  undue  influence.  See  note  15  Ann.  Cas. 
5j1. 

Eight  to  jury  trial  of  will  contest.  See  note  15 
Ann.  Cas.  211. 

CODE  COMMISSIONERS'  NOTE.  Stats.  18,51, 
p.  540,  §  20;  Stats.  1861,  p.  628,  §  9;  Stats. 
1867-68,  p.  628,  §  1.  Formerly,  all  trial  before 
juries  of  issues  joined  or  made  up  in  the  probate 
court  were  had  in  the  district  court,  being  certi- 
fied to  that  court  for  the  purpose,  because  no 
machinery  was  provided  for  jury  trials  in  the 
probate  court.  For  some  time,  however,  jury 
trials  in  the  probate  court  have  been  provided 
for.  There  is  here  provided  a  more  formal 
method  of  making  up  the  issues  of  fact  to  be 
tried  in  the  contest  of  the  probate  of  a  will. 
It  has  not  been  observed  that  in  any  other  state 
the  course  here  adopted  is  pursued;  but,  in  view 
of  the  decision  of  the  supreme  court  in  the 
Broderick  will  case  (State  v.  McGlynn,  20  Cal. 
233;  81  Am.  Dec.  118),  and  the  great  value  of 
estates  sometimes  involved  in  the  probate  of 
wills,  it  is  certainly  wise  and  eminently  proper 
that    the    issues    should    be    carefully    and    perti- 


nently made.  The  contestant  is  here  made  the 
plaintiff.  The  former  commission  went  as  far 
as  demurrer;  the  code  has  gone  further,  and 
requires  an  answer.  The  difficulties  which  arose 
in  the  recent  contest  over  the  probate  of.  the 
will  of  the  late  Horace  Hawes,  in  the  probate 
court  of  San  Francisco,  as  to  which  side  had 
the  affirmative,  are,  by  the  code,  obviated.  The 
cases  which  were  passed  upon  by  the  supreme 
court  under  the  law  as  it  former!'-  existed,  pro- 
viding for  the  probate  of  wills,  are  here  re- 
ferred to:  Beckett  v.  Selover,  7  Cal.  215;  68 
Am.  Dec.  237;  Abel  v.  Love,  17  Cal.  233;  Panaud 
V.  Jones,  1  Cal.  488;  Grimes  v.  Norris,  6  Cal. 
621;  65  Am.  Dec.  545;  Castro  v.  Castro,  6  Cal. 
158;  Tevis  v.  Pitcher,  10  Cal.  465;  Beard  v. 
Knox,  5  Cal.  252;  63  Am.  Dec.  125;  Norris  v. 
Harris,  15  Cal.  226;  Peralta  v.  Castro,  6  Cal. 
354;  Peralta  v.  Castro,  15  Cal.  511;  Will  of 
Warfiold,  22  Cal.  51;  83  Am.  Dec.  49;  Rogers 
v.  King,  22  Cal.  71;  Estate  of  Howard,  22  Cal. 
395;  Lareo  v.  Casaneuava,  30  Cal.  560;  Abila 
v.  Padilla,  14  Cal.  103;  Castro  v.  Richardson, 
3  8  Cal.  478;  Estate  of  Wood,  36  Cal.  75;  Wil- 
liams v.  MacDougall,  39  Cal.  80;  see  "W^ills," 
1  Haymond  and  Burch's  Ann.  Civ.  Code,  pp.  351 
et  seq.  Section  6  of  article  VI  of  the  state  con- 
stitution formerly  gave  jurisdiction  to  the  district 
court  to  try  issues  of  fact  joined  in  the  pro- 
bate court,  but  was,  in  1862,  amended  by  omit- 
ting this  jurisdiction ;  and  §  8  of  article  VI  was 
so  amended  as  to  give  the  power  to  try  these  is- 
sues in  the  probate  court.  See  Will  of  Bowen, 
34  Cal.  683  ;  Estate  of  Tomlinson,  35  Cal.  511. 


§  1313.  How  jury  obtained  and  trial  had.  When  a  jury  is  demanded,  the 
superior  court  must  impanel  a  jury  to  try  the  case,  in  the  manner  provided 
for  impaneling  trial  juries  in  courts  of  record,  and  the  trial  must  be  con- 
ducted in  accordance  with  the  provisions  of  part  two,  title  eight,  chapter 
four,  of  this  code.  A  trial  by  the  court  must  be  conducted  as  provided  in 
part  two,  title  eight,  chapter  five,  of  this  code. 

being  applicable.  Estate  of  Daly,  15  Cal. 
App.  329;  114  Pac.  787. 

Submission  of  case  to  jury.  In  deter- 
mining whether  the  contestant's  evidence 
is  sufficient  to  require  the  submission  of 
the  case  to  the  jury,  the  same  rules  apply 
as  in  civil  cases.  Estate  of  Daly,  15  Cal. 
App.  329;  114  Pac.  787;  Estate  of  Higgins, 
156  Cal.  257;  104  Pac.  6. 

Instruction  to  jury.  On  a  contest  of 
the  probate  of  a  will,  it  is  proper  to  in- 
struct the  jury  why  former  wills  were  ad- 
mitted in  evidence.  Estate  of  Everts,  1(53 
Cal.  449;  125  Pac.  1058. 


Trial  juries. 

1.  In  courts  of  record. 

2.  Summoning.    Ante,  §§  225-228. 

3.  Impaneling.    Ante,  §§  246,  247. 
Conduct  of  trial.    Ante,  §§  600-628. 
Trial  by  court.    Ante,  §§  631-636. 
Transfer  of  proceeding.    Ante,  §  §  397,  398  ;  post, 

§§  1430-1433. 

Legislation  §  1313.  1.  Enacted  March  11, 
ISTS;  based  on  Probate  Act  1851,  §  20,  as 
amended  by  Stats.  1867-68,  p.  628.  See  ante, 
Legislation  §  1312.  When  enacted  in  1872,  §  1313 
read  as  now,  except  for  the  amendment  of  1880. 

3.  Amended  by  Code  Amdts.  18SO,  p.  78. 
(1)  substituting  "superior"  for  "probate";  (2) 
omitting  (a)  "summons  and"  before  "isupanel," 
and   (b)    "summoning  and"  before  "impaneling." 

3.  Repeal  by  Stats.  1901,  p.  199;  unconstitu 
tional.    See  note  ante,  §  5. 

Nonsuit.  In  a  will  contest,  a  nonsuit 
may  be  granted  in  proper  cases  (Estate  of 
Chevallier,  159  Cal.  161;  113  Pac.  130;  Es- 
tate of  Packer,  164  Cal.  525;  129  Pac. 
778) ;    the    rules   of   nonsuit  in   civil    cases 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  450,  §20;  Stats.  1867-68,  p.  628,  §  1.  The 
jurisdiction  of  the  probate  court  to  try  issues 
joined  in  its  proceedings  is  undoubted.  Keller 
V.  Franklin,  5  Cal.  432  ;  Pond  v.  Pond,  10  Cal. 
495  ;  see  note  to  the  preceding  section,  also  note 
to  §  9  7,  ante. 


§  1314.  Verdict  of  the  jury.  Judgment.  The  jury,  after  hearing  the 
case,  must  return  a  special  verdict  upon  the  issues  submitted  to  them  by  the 
court,  upon  which  the  judgment  of  the  court  must  be  rendered,  either  ad- 
mitting the  will  to  probate  or  rejecting  it.  In  either  case,  the  proofs  of  the 
subscribing  witnesses  must  be  reduced  to  writing.  If  the  will  is  admitted 
to  probate,  the  judgment,  will,  and  proofs  must  be  recorded. 

Verdict,  generally.    Ante,  §§  624-628.  amended    by    Stats.    1867-68,    p.    628    (see    ante. 

Proofs  reduced  to  writing.    Post,  §  1316.  Legislation  §  1312),   and  §  23,   the  latter  reading, 

_      .  ,  ^.         o    ,„,.        «      „  ,     ,,       ,  "§23.      The    testimony    of    each    witness    shall    be 

Ijegislation    §    1314.      1.    Knacted     March     11,  reduced  to  writing,   and  signed  by  him.  and  shall 

1872}    based    on     Probate   Act    1851,     §    20    as  be  deemed  good  evidence  in  any 'subsequent  con- 
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tests  concerning  the  validity  of  the  will,  or  the 
sufficiency  of  the  proof  thereof,  if  the  witness  be 
dead,  or  has  permanently  removed  from  this 
state." 

2.  Amendment  by  Stats.  1901,  p.  199;  un- 
constitutional.    See  note  ante,  g  5. 

Necessary  character  of  issues.  In  case 
of  the  contest  of  a  will,  the  issues  must 
be  such  that  their  determination  will  leave 
to  the  court  no  office  to  perform  except  to 
enter  a  judgment  admitting  the  will  to 
probate,  or  rejecting  it.  Estate  of  Sander- 
son. 74  Cal.  199;  15  Pac.  753. 

Questions  before  court.  The  court,  upon 
the  hearing  of  a  petition  for  the  probate 
of  a  will,  is  called  upon  merely  to  deter- 
mine the  validity  of  its  execution:  the 
sufficiency  or  invalidity  of  its  provisions 
cannot  then  be  determined,  but  will  be 
determined  when  effect  is  sought  to  be 
given  to  them.  Estate  of  Kilborn,  5  Cal. 
App.  161;  89  Pac.  9S5. 

Questions  before  jury.  It  is  competent 
for  a  witness  to  give  his  opinion  as  to  the 
mental  soundness  of  a  testator,  in  connec- 
tion with  the  facts  upon  which  the  opinion 
is  based;  it  is  for  the  jury  then  to  judge 
of  the  value  or  weight  of  such  opinion, 
and  if  they  deem  the  opinion  correct,  and 
that  the  testator  was  not  mentally  sound, 
the  next  question  is,  whether  such  un- 
soundness of  mind  affected  his  capacity  to 
make  a  will.  Estate  of  Taylor,  92  Cal. 
564;  28  Pac.  603.  Upon  the  "trial  by  jury 
of  a  contest  of  the  probate  of  a  will,  the 
proper  procedure  and  the  best  practice  in 
submitting  the  issues  to  the  jury  is  to  sub- 
mit, with  proper  instructions,  questions  as 
to  the  ultimate  facts  involved  in  the  is- 
sues. Estate  of  Benton,  131  Cal.  472;  63 
Pac.  775. 

Consideration  of  ultimate  and  probative 
facts  by  jury.  Where  the  ultimate  fact 
upon  any  issue  involved  in  the  contest  is 
not  submitted  to  the  jury,  and  only  pro- 
bative facts  are  submitted  and  found,  the 
ultimate  fact  cannot  be  considered  as  es- 
tablished, unless  it  necessarily  results  as 
a  legal  conclusion  from  the  probative  facts 
found.  Estate  of  Benton,  131  Cal.  472;  63 
Pac.  775. 

Influence  of  incompetent  testimony  on 
jury.  Where  the  jury,  upon  issues  prop- 
erly submitted  to  it,  find  that  the  deceased 
was  incompetent  at  the  time  of  the  execu- 
tion of  the  will,  and  also  that  he  was  in- 
duced to  e-xecute  it  because  of  fraudulent 
representations,  and  it  appears  that  the 
court  erred  in  admitting  the  opinion  of  a 
witness  as  to  the  capacity  of  the  deceased 
to  make  a  will,  upon  the  issue  of  compe- 
tency, it  cannot  be  said  that  the  jury  was 
not  also  influenced  by  such  incompetent 
testimony  upon  its  finding  upon  the  issues 
as  to  the  undue  influence  of  the  false  rep- 
resentations. Estate  of  Taylor,  92  Cal. 
504;  2S  Pac.  603. 

Court  must  admit  will  to  probate,  or  re- 
ject it.     Unless  satisfactory  proof   of  the 


will  is  made,  it  is  the  court's  duty,  even 
without  opposition,  to  refuse  probate  of 
the  instrument.  Estate  of  Hayden,  149 
Cal.  680;  87  Pac.  275.  If  the  verdict  of 
the  jury  condemns  the  will  upon  either 
of  the  ultimate  facts  charged  as  grounds 
of  contest,  its  probate  must  be  rejected; 
but  if  it  supports  the  will,  the  court  should 
take  evidence  upon  matters  not  involved 
in  the  contest,  and  upon  the  joint  findings 
of  the  jury  and  of  the  court  in  favor  of 
the  will,  it  must  be  admitted  to  probate. 
Estate  of  Benton,  131  Cal.  472;  63  Pac. 
775.  Upon  the  contest  of  the  probate  of 
a  will,  upon  the  ground  of  the  insanity 
of  the  testatrix,  the  verdict  and  judgment 
must  be  for  the  proponents,  if  her  insanity 
is  not  shown  affirmatively  by  the  contest- 
ant, and  by  a  preponderance  of  the  evi- 
dence. Estate  of  Dolbeer,  149  Cal.  227;  9 
Ann.  Cas.  795;  86  Pac.  695.  The  probate 
of  an  alleged  will  will  be  refused,  where 
the  evidence  is  sufficient  to  support  the 
conclusion  of  mental  incompetency  of  the 
testator  at  the  date  of  the  execution  of 
the  instrument.  Estate  of  Huston,  163 
Cal.  166;  124  Pac.  852. 

Decision  must  affect  will  in  toto.  A 
will  cannot  be  invalidated  as  against  one 
legatee,  and  upheld  with  respect  to  other 
legatees.  Estate  of  Lavinburg,  161  Cal. 
536;  119  Pac.  915.  A  portion  of  a  will 
cannot  be  admitted  to  probate,  and  pro- 
bate be  denied  as  to  the  remainder.  Es- 
tate of  Pforr,  144  Cal.  121;  77  Pac.  825; 
Estate  of  Dolbeer,  149  Cal.  227;  7  Ann. 
Cas.  795;  86  Pac.  695. 

Sufficiency  of  findings  of  jury  to  support 
judgment.  The  findings  of  the  jury  upon 
the  issues  submitted  to  them  are  the  same 
as  the  findings  of  fact  made  by  the  court 
in  a  civil  action,  when  considered  as  to 
their  sufficiency  to  support  the  judgment 
rendered.  Estate  of  Benton,  131  Cal.  472; 
63  Pac.  775;  and  see  Bull  v.  Brav,  89  Cal. 
286;  13  L.  E.  A.  576;  26  Pac.  873.  The 
court  must  not  make  any  inference  of  fact 
from  the  probative  facts  found  by  the 
jury,  in  order  to  support  its  judgment;  and 
in  order  to  justify  the  rejection  of  the 
probate  of  the  will  upon  probative  facts 
found,  it  must  be  able  to  declare,  as  mat- 
ter of  law,  from  those  facts,  that  the  judg- 
ment must  be  one  rejecting  the  probate. 
Estate  of  Benton,  131  Cal.  472;  63  Pac. 
775. 

Setting  aside  judgment  on  general  ver- 
dict. A  general  verdict  in  favor  of  the 
contestant,  which  is  not  supported  by  the 
findings  on  the  special  issues,  is  unauthor- 
ized, and  a  judgment  entered  thereon, 
denying  the  probate,  may  be  set  aside,  on 
the  motion  of  the  proponent,  within  a  rea- 
sonable time  after  its  entry.  Estate  of 
Langan,  74  Cal.  353;  16  Pac.  188. 

Rules  of  contracts  applied  to  wills. 
That  which  will  vitiate  a  contract  will 
vitiate  a  will.    Estate  of  Benton,  131  Cal. 
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472;  63  Pac.  775;  and  see  Estate  of  Kohler, 
79  Cal.  313;  21  Pac.  758. 

New  trial.  On  a  contest  of  the  probate 
of  a  will,  there  may  be  a  new  trial  as  to 
one  issue,  and  a  refusal  of  it  as  to  others. 
Estate  of  Everts,  163  Cal.  449;  125  Pac. 
1058. 

Appeal.  Where  there  is  a  substantial 
and  marked  conflict  in  the  evidence  as  to 
the  deceilent's  mental  condition  at  the 
time  the  will  was  made,  the  verdict  of  the 
jury  will  not  be  disturbed  upon  appeal 
(Estate  of  Kile,  72  Cal.  131;  13  Pac.  320); 
nor  will  the  verdict  of  the  jury  be  set 
aside,  upon  appeal,  for  insufficiency  of 
the  evidence,  where  there  is  any  evidence 


§ 


to  sustain  the  verdict  or  where  the  evi- 
dence is  substantially  conflicting.  Estate 
of  Kohler,  79  Cal.  313;  21  Pac.  758.  On 
appeal  from  an  order  admitting  a  will  to 
probate,  a  recital  in  the  order  of  the  giv- 
ing of  notice  of  the  hearing  of  the  peti- 
tion for  probate  is  sufficient  to  establish 
the  truth  of  the  fact  recited,  unless  the 
record  affirmatively  shows  that  the  recital 
is  untrue.  Estate  of  Dombrowski,  163  Cal. 
290;  125  Pac.  233;  Estate  of  Davis,  151 
Cal.  318;  121  Am.  St.  Eep.  105;  86  Pac. 
183. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  450,  §§20,  23;  Stats.  1861,  p.  630,  §  9.  See 
Estate  of  Tomlinson,  35  Cal.  510. 


1315.  Witnesses,  who  and  how  many  to  be  examined.  Proof  of  hand- 
writing admitted,  when.  If  the  will  is  contested,  all  the  subscribing  wit- 
nesses who  are  present  in  the  county,  and  who  are  of  sound  mind,  must  be 
produced  and  examined;  and  the  death,  absence,  or  insanity  of  any  of  them 
must  be  satisfactorily  shown  to  the  court.  If  none  of  the  subscribing  wit- 
nesses reside  in  the  county  at  the  time  appointed  for  proving  the  will,  the 
court  may  admit  the  testimony  of  other  witnesses  to  prove  the  sanity  of  the 
testator  and  the  execution  of  the  will ;  and,  as  evidence  of  the  execution,  it 
may  admit  proof  of  the  handwriting  of  the  testator  and  of  the  subscribing 
witnesses,  or  any  of  them. 

the  will,  or  to  impeach  it  in  any  way,  the 
court  is  warranted  in  holding  the  will  duly 
executed.  Estate  of  Tyler,  121  Cal.  405; 
53  Pac.  928. 

Appeal.  Where  the  bill  of  exceptions 
shows  that  on^ly  one  of  the  subscribing 
witnesses  was  called  to  prove  the  execu- 
tion of  the  will,  but  there  was  no  specifi- 
cation of  error  upon  this  point,  and,  so  far 
as  the  transcript  showed,  no  point  was 
made  at  the  trial  in  regard  thereto,  it  is 
too  late  to  make  the  objection  upon  appeal 
for  the  first  time.  Estate  of  McCarty,  58 
Cal.  335. 


V/ritings.     Proof  of  execution.    Post,  §  1940. 

1.  Generally.    Post,  §§  1878-1884. 

2.  Attendance    of,    procuriiig.     Post,  §§  1985 
et  seq. 

Legislation  §  1315.  1,  Enacted  March  11, 
1872,  the  first  sentence  based  on  Probate  Act 
1851,  §  21,  which  had  (1)  "shall"  instead  of 
"must"  before  "be  satisfactorily,"  and  (2) 
"prove"  instead  of  "shown"  ;  the  second  sentence 
being  a  re-enactment  of  §  23  of  the  same  act. 

3.  Amendment  by  Stats.  1901,  p.  201;  uncon- 
stitutional.   See  note  ante,  §  5. 

Proof  of  handwriting  admissible  when. 
Where  an  attesting  witness  has  no  recol- 
lection as  to  certain  matters  connected 
with  the  making  of  a  will,  the  case  is, 
upon  principle,  in  the  same  condition  as 
where  he  is  dead,  insane,  or  absent;  and, 
in  such  case,  "proof  of  the  handwriting 
of  the  testator,  and  of  the  subscribing  wit- 
nesses, or  any  of  them,"  may  be  admitted 
as  evidence  of  the  execution;  and  such 
evidence  is  sufficient,  in  the  absence  of 
any  counter-showing  to  prove  the  execu- 
tion. Estate  of  Tyler,  121  Cal.  405;  53 
Pac.  928;  Estate  of  Kent,  161  Cal.  142; 
118  Pac.  523. 

Order  of  proof.  The  contestant's  evi- 
dence is  first  called  for  and  first  sub- 
mitted: not  until  he  rests  is  the  propo- 
nent called  upon  to  submit  any  evidence. 
Estate  of  Latour,  140  Cal.  414;  73  Pac. 
1070;  74  Pac.  441. 

WiU  held  duly  executed  when.  Where 
the  fact  that  the  instrument  was  signed 
by  the  testator  and  the  attesting  witnesses 
is  proven,  and  there  is  no  evidence  tend- 
ing to  disprove  the  proper  execution  of 
2  Fair. — 94 


Proving  will  by  one  witness. 
Dec.  127. 


See  note  15  Am. 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851. 
p.  450,  §§  21,  22. 

Mode  in  which  a  will  is  to  be  proved.  In  the 
case  of  Tevis  v.  Pitcher,  10  Cal.  478;  Field,  J., 
speaking  for  the  court  says:  "It  is  of  no  conse- 
quence what  proof,  under  the  Mexican  law, 
might  have  been  required  to  establish  a  will  in 
case  of  the  death  of  its  witnesses.  That  law, 
whatever  it  may  have  been,  was  repealed  at  the 
first  session  of  the  legislature;  the  statutes  of 
this  state  relate  only  to  wills  taking  effect  after 
their  passage,  and  no  special  provision  is  made 
for  a  case  like  the  present.  The  instrument 
must  therefore  be  established  by  the  same  proof 
by  which  instruments  similarly  attested  are  es- 
tablished at  the  common  law  in  case  of  the  death 
of  their  witnesses.  Though  dependent  for  its 
validity  upon  the  laws  under  which  it  was  made, 
fa  will  or  codicill,  as  to  its  proof,  the  general 
rule  applies,  that,  in  matters  of  evidence,  as  in 
the  mode  of  remedy,  the  law  of  the  forum  must 
govern.  Story's  Conflict  of  Laws,  §  588 ;  Lewis 
V.  San  ,\ntonio,  7  Tex.  308.  And  under  our 
system,  the  rule  that  if  the  attesting  witnesses 
and  the  party  are  dead,  proof  of  their  signa- 
tures will  suffice,  is  as  applicable  to  wills  as  to 
other    written    instruments.      Thus    in    Price    v. 
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Brown.  1  Bradf.  (N.  T. )  291,  the  surrogate  of 
the  county  of  New  York  says  that  'it  seems 
to  he  settled,  that  where  all  the  witnesses  are 
dead,  and  their  handwriting  and  that  of  the  tes- 
tator huve  been  proved,  the  due  execution  of 
the  will  will  be  presumed  from  such  evidence, 
although  it  does  not  appear  from  the  form  of 
attestation  that  the  witnesses  subscribed  the  will 
in  the  presence  of  the  testator.  This  was  settled 
more  than  a  hundred  years  ago,  in  Hands  v. 
James,  where  the  attestation  clause,  not  show- 
ing that  the  witnesses  signed  in  the  presence 
of  the  testator,  it  was  left  to  the  jury  to  deter- 
mine whether  or  not  it  had  been  so  done,  and 
the  court  held  that  all  the  witnesses  being  dead, 
and  the  matter  being  incapable  of  express  proof, 
it  would  be  intended  that  the  witnesses  had  set 
their  names  to  the  will  regularly,  and  this  has 
been  the  law  ever  since.'  Hands  v.  James, 
Comyns    Rep.    531;    Croft    v.    Pawlett,    2     Stra. 


1109;  Brice  v.  Smith,  Willis,  1;  Lord  Rancliffe 
V.  Parlivns,  6  Dow.  202 ;  Sampson  v.  White,  1 
McCord  (S.  C),  74;  Hopkins  v.  Albertson,  2 
Bay  (S.  C),  484;  Jackson  v.  Luguere,  5  Cow. 
(N.  Y.)  221;  Jackson  v.  Le  Grange,  19  Johns. 
386;  10  Am.  Dec.  237;  Grayson  v.  Atkinson,  2 
Yes.  Sen.  460;  Carrington  v.  Payne,  5  Vesey, 
411;  Burnett  v.  Taylor,  9  Vesey,  381;  Powel  v. 
Cleaver,  2  Bro.  C.  C.  504;  Turner  v.  Turner 
(Kv.).  1  Litt.  101;  Jackson  v.  Yickory,  1  Wend. 
406:  19  Am.  Dec.  522;  Fetherly  v.  Waggoner, 
11  Wend.  599."  The  text  permits  the  proof  of 
the  will  to  be  made  aliunde,  when  the  witnesses 
reside  out  of  the  county.  The  requirements  of 
the  statute  may  be  proved  to  have  been  com- 
plied with  by  one  of  the  witnesses.  Weir  v. 
Fitzgerald,  2  Bradf.  (N.  Y.)  42;  see  compli- 
ance with  the  statutes.  Tunison  v.  Tunison,  4 
Bradf.  (N.  Y.)  138. 


§  1316.  Testimony  reduced  to  writing  for  future  evidence.  The  testi- 
mony of  each  witness,  reduced  to  writing  and  signed  by  him,  shall  be  good 
evidence  in  any  subsequent  contests  concerning  the  validity  of  the  will,  or 
the  sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or  has  perma- 
nently removed  from  this  state. 


Legislation  §  1316.  1.  Enacted  March  11, 
i873;  based  on  Probate  Act  1851,  §  23.  See 
ante.  Legislation  §  1314. 

2.  Amendment  by  Stats.  1901,  p.  201;  un- 
constitutional.    See  note  ante,  §  5. 

CODE  COMMISSIONEKS'  NOTE.  In  all  cases, 
the  records  of  the  probate  court,  including  the 
petition  for  probate  and  letters,  testimony  of  the 
subscribing   witnesses   reduced    to   writing,    order 


admitting  the  will  to  probate,  or  reciting  the 
probate  and  granting  letters  thereon,  together 
with  the  will  or  testament,  are  competent  evi- 
dence, and  admissible  to  prove  the  will.  Larco 
V.  Casaneuava,  30  Cal.  560.  The  presumption  is 
in  favor  of  the  record  of  the  will  of  a  testator, 
when  the  public  records  of  the  place  where  he 
lived  and  made  his  will  are  proved  to  be  scat- 
tered or  destroyed  by  a  public  enemy.  Panaud 
V.  Jones,  1  Cal.  488. 


§  1317.  If  proved,  certificate  to  be  attached.  If  the  court  is  satisfied, 
upon  the  proof  taken,  or  from  the  facts  found  by  the  jury,  that  the  will  was 
duly  executed,  and  that  the  testator  at  the  time  of  its  execution  was  of  sound 
and  disposing  mind,  and  not  acting  under  duress,  menace,  fraud,  or  undue 
influence,  a  certificate  of  the  proof  and  the  facts  found,  signed  by  the  judge 
and  attested  by  the  seal  of  the  court,  must  be  attached  to  the  will. 

tion  of  the  will,  when  he  alleges  that  as 
a  ground  of  contest.  Estate  of  Dolbeer, 
149  Cal.  227;  9  Ann.  Cas.  795;  86  Pac.  695; 
Estate  of  Latour,  140  Cal.  414;  73  Pac. 
1070;  74  Pac.  441;  Estate  of  Dole,  147 
Cal.  ISS;  81  Pac.  534;  Estate  of  Dole,  147 
Cal.  188;  81  Pac.  534. 

Court  should  determine  what.  Upon  a 
petition  for  the  probate  of  a  will,  the 
court  is  merely  called  upon  to  determine 
the  validity  of  the  will.  Estate  of  Kil- 
born,  5  Cal.  App.  161;  89  Pac.  985. 

Allowance  of  costs.  Until  a  will  has 
been  admitted  to  probate,  or  probate  has 
been  denied,  the  court  has  no  power  to 
appropriate  the  funds  of  the  estate,  by 
wa}'  of  allowing  costs  or  expenses,  to  aid 
either  the  proponent  or  the  contestant. 
Estate  of  Yoell,  160  Cal.  741;  117  Pac. 
1047;  Estate  of  Berthol,  163  Cal.  343;  125 
Pac.  750. 

Collateral  attack  of  admission  of  will 
to  probate.  Where  the  court  acquires  ju- 
risdiction to  probate  a  will,  and  after- 
wards admits  the  will  to  probate,  its  de- 
termination is  final,  except  upon  a  direct 
proceeding  by  appeal  or  otherwise  to  re- 
verse  it,    and    cannot    be    questioned    col- 


Seal,  required.    Ante,  §  153,  subd.  2. 

Legislation  §  1317.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  24,  as 
amended  by  Stats.  1855,  p.  132),  substituting 
(1)  "is"  for  "shall  be"  before  "satisfied";  (2) 
"not  acting  under  duress,  menace,  fraud,  or  undue 
influence"  for  "not  under  restraint,  undue  influ- 
ence or  fraudulent  misrepresentation";  and  (3) 
"must"  for  "shall"  before  "be  attached." 

2.  Amended  by  Code  Amdts.  1880,  p.  78, 
omitting  "probate"  before  "judge." 

3.  Amendment  by  Stats.  1901,  p.  201;  un- 
constitutional.    See  note  ante,  §  5. 

Construction  of  section.  The  phrase,  "a 
certificate  of  the  proof,"  as  used  in  this 
section,  is  ambiguous;  it  is  not  necessarily 
a  certificate  that  the  will  was  duly  proved, 
but  might  be  considered  only  a  certificate 
of  what  proofs  were  taken;  still,  as  it  is 
not  to  be  made  except  under  certain  con- 
ditions, it  might  properly  be  considered  as 
showing,  that,  in  the  judgment  of  the 
court,  the  testimony  did  not  prove  the  due 
execution  of  the  will.  Will  of  Warfield, 
22  Cal.  51;  83  ..\m.  Dec.  49. 

Burden  of  proof  on  contestant.  The 
contestant,  whether  before  or  after  pro- 
bate, has  the  burden  of  proof  as  to  every 
material  allegation  in  his  contest,  includ- 
ing the  negative  allegation  of  non-execu- 
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laterally.  Will  of  Warfield,  22  Cal.  51;  83 
Am.  Dec.  49;  Roarers  v.  King,  22  Cal.  71; 
Crall  V.  Board  of  Direr-tors,  87  Cal.  140; 
26  Pac.  797;  Estate  of  Twomblev,  120  Cal. 
350;  52  Pac.  815. 

C6>sts  of  contesting  will  after  probate. 
See  note  post,  §  1332. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1850, 
p.  378;  Stats.  1851,  p.  450,  §  24  :  Stats.  1855, 
p.  132,  §  2.  This  constitutes  the  judgment  of 
proof  of  the  will,  and  is  conclusive  of  the  validity 
of  the  will  in  all  collateral  proceodin^s.  Rogers 
V.  King,  22  Cal.  71.  No  formal  judgment  or 
decree  is  indispensaljle:  a  recital  of  the  fact  of 
the  proof  of  the  will  in  the  minutes  was  held 
sufficient  in  Will  of  Warfield,  22  Cal.  51;  83  Am. 
Dec.  49;  see  also  Castro  v.  Richardson,  18  Cal. 
478;  and  State  v.  McGlynn,  20  Cal.  233;  81 
Am.  Dec.  118.  This  finding  and  these  acts  must 
be  filed  and  recorded  (see  next  section),  and 
when  so  recorded,  unless  proceedings  are  com- 
menced within  one  year  thereafter  to  contest  the 
same-  (see  §§1327,  1333.  post,  and  notes),  the 
probate  is  conclusive.  In  the  Broderick  will 
case,  State  v.  McGlynn,  supra,  the  court  say: 
"The  argument  is  strongly  urged,  that  it  will 
give  great  encouragement  to  fraudulent  practices, 
and  in  many  cases  lead  to  the  despoiling  of 
rightful  heirs  of  their  inheritance,  if  the  decision 
of  the  probate  court  is  not  subject  to  be  set 
aside  by  the  court  of  chancery,  on  allegations  of 
fraud.      This    consideration   has    not    escaped    the 


attention  of  the  legislature  of  this  and  other 
states,  and  laws  have  been  passed  to  obviate  this 
danger,  so  far  as  seemed  practicable,  without,  on 
the  other  hand,  exposing  persons  innocently  deal- 
ing with  estates  of  deceased  persons  to  be  har- 
assed by  subsequently  discovered  frauds.  Hence, 
a  period  is  provided  in  some  states,  and  prob- 
ably in  all,  in  which,  after  judgment  is  pro- 
nounced, parties  interested  may  have  the  decree 
opened,  and  the  question  of  the  validity  of  the 
will  re-examined.  This  time  varies  in  different 
states.  (It  is  definitely  fixed  in  the  state  of  Vir- 
ginia at  seven,  Alabama  five,  and  in  New  York, 
as  to  personal  property,  one  year.]  In  this 
state,  where  there  is  no  distinction  between  wills 
of  real  and  personal  estate,  the  time  is  but  one 
year.  [See  §§  1327,  1333,  post.]  These  provis- 
ions of  [the  codes]  our  statutes  [§§  30,  36]  are 
but  the  embodiment  of  the  principles  of  law 
which  have  been  settled  by  the  decisions  of  the 
courts  in  England  and  the  United  States  as  being 
the  most  expedient  and  just,  having  regard  to 
the  rights  of  persons  claiming  the  estate  of  a 
deceased  owner,  and  the  requirements  of  society 
that  the  title  of  property  should,  as  soon  as  prac- 
ticable, be  made  certain  and  withdrawn  from  the 
arena  of  litigation.  A  special  tribunal  is  there- 
fore established  to  decide  upon  the  validity  of 
wills,  and  the  decision  of  that  tribunal  is  made 
final  and  conclusive;  giving,  however,  a  right  of 
review  by  the  supreme  court,  and  a  further  right 
of  a  new  action  or  proceeding  in  the  same  tri- 
bunal within  one  year  after  the  decision  of  the 
first  proceeding,  and  securing  the  rights  of  per- 
sons under  disabilities." 


§  1318.  Will  and  proof  to  be  filed  and  recorded.  The  will,  and  a  certifi- 
cate of  the  proof  thereof,  must  be  filed  and  recorded  by  the  clerk,  and  the 
same,  when  so  filed  and  recorded,  shall  constitute  part  of  the  record  in  the 
cause  or  proceeding.     All  testimony  shall  be  filed  by  the  clerk. 


Legislation  §  1318.  1.  Enacted  March  11, 
1872;  b.ised  on  Prnbate  Act  1851,  §  25,  which 
read:  "The  will  and  the  certificate  of  the  proof 
thereof,  together  with  the  testimony  which  has 
been  taken,  shall  be  filed  by  the  clerk,  and  re- 
corded by  him  in  a  book  to  be  provided  for  the 
purpose.""  When  enacted  in  1872,  §  1318  (1) 
substituted  "a"  for  "the"  before  "certificate," 
(2)  inserted  "all"  before  "testimony,"  (3)  omit- 
ted "which  has  been"  before  "taken,"  and  (4) 
substituted  "must"   for   "shall"   before   "be   filed." 

2.  Amended  by  Code  Amdts.  18SO,  p.  61. 


3.  Amendment  by  Stats.  1901,  p.  201;  un- 
constitutional.    See  note  ante,  §  5. 

Taking  testimony  constitutes  probating. 

The  actual  probating  of  the  will  consists 
in  taking  the  testimony  of  the  witnesses 
to  its  due  execution.  Will  of  Warfield,  22 
Cal.  51;  83  Am.  Dec.  49. 

CODE  COMIrllSSIONERS'  NOTE.  See  title 
"Wills,"  in  the  Civil  Code.  See  note  to  preced- 
ing section,  as  to  validity  of  the  probate. 


ARTICLE  III. 

PROBATE  OF  FOREIGN  WILLS. 


§  1322.  Wills  proved  in  other  states  to  be  re- 
corded,  when  and  where. 

§  1323.  Proceedings  on  the  production  of  a  for- 
eign will. 


§  1324.     Hearing    proofs    of    probate    of 
will. 


§  1322.    Wills  proved  in  other  states  to  be  recorded,  when  and  where.    All 

wills  duly  proved  and  allowed  in  any  other  of  the  United  States,  or  in  any 
foreign  country  or  state,  may  be  allowed  and  recorded  in  the  superior  court 
of  any  county  in  w^hich  the  testator  shall  have  left  any  estate,  or  shall  have 
been  a  resident,  at  the  time  of  his  death. 


Le^slation  §  1322.  t.  Enacted  March  11, 
1S73;  based  on  Probate  Act  1851,  §  27,  as 
amended  by  Stats.  1863,  p.  37.  which  read:  "§  27. 
All  wills  which  shall  have  been  duly  proved  and 
allowed  in  any  state,  territory,  or  district  of  the 
United  States,  or  in  any  foreign  country  or  state, 
may  be  allowed  and  recorded  in  the  probate  court 
of  any  co\inty  in  which  the  testator  shall  have 
left  any  estate;  provided,  it  has  been  executed  in 
conformity  with  the  laws  of  this  state."  The 
text,  when  enacted  in  1872,  read :  "Every  will  duly 
proved  and  allowed  in  any  other  of  the  United 
States,   or  in  any  foreign   country   or  state,  may 


be  allowed  and  recorded  in  the  probate  court  of 
any  county  in  which  the  testator  shall  have  left 
any  estate." 

2.  Amended  by  Code  Amdts.  1880,  p.  78. 

3.  Amended  by  Stats.  1911,  p.  88,  adding,  at 
the  end  of  the  text,  "or  shall  have  been  a  resident, 
at  the  time  of  his  death." 

Construction  of  article.  The  provisions 
of  this  article  are  not  to  be  construed  in- 
dependently of  other  provisions  of  the 
code,  but  in  connection  with  §§  1350,  1365, 
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its  action  is  not  void,  laut  merely  errone- 
ous, and'  subject  only  to  direct  attack  by 
appeal:  it  is  not  open  to  collateral  attack. 
Goldtree  v.  McAlister,  86  Gal.  93;  23  Pac. 
207;  24  Pac.  801. 

Terms  defined.  The  term  "All  wills," 
used  in  this  section,  means  all  foreign 
wills;  and  "foreign  wills"  means  all  wills 
other  than  domestic  wills.  Estate  of  Clark, 
148  Cal.  108;  113  Am.  St.  Eep.  197;  7  Ann. 
Cas.  306;  82  Pac.  760;  1  L.  E.  A.  (N.  S.) 
996. 

Effect  of  will  admitted  to  probate  in  another 
state.    See  note  73  Am.  Dec.  53. 

Probate  of  foreign  \srills.  See  note  113  Am. 
St.  Rep.  211. 

Ancillary  probate  of  will  of  resident  which  has 
been  probated  abroad.  See  notes  7  Ann.  Cas. 
813:  1  L.  R.  A.  (N.  S.)  996. 

Jurisdiction  to  admit  to  probate  will  not  pro- 
bated at  testator's  domicile.  See  note  33  L.  R.  A. 
(N.  S.)  C58. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  451,  §  27;  Stats.  1863,  p.  37.  §  1.  See  "Will 
made  out  of  this  state  as  valid  as  if  made  in 
it."  Civ.  Code,  §  1284;  "Revocation,"  Civ.  Code, 
§  1285;  see  also,  on  same  questions,  Civ.  Code, 
§  1286,  and  note. 


post.  Estate  of  Coan,  132  Cal.  401;  64  Pac. 
691.  The  article  on  probate  of  foreign 
wills,  which  deals  particularly  with  that 
subject,  must  prevai]  over  all  other  con- 
flicting sections  (Estate  of  Meier,  165  Cal. 
456;  125  Pac.  1050);  and,  under  these  pro- 
visions, letters  of  administration  must  be 
granted  to  any  "person  interested  in  the 
will,"  who  applies  for  them,  in  the  absence 
of  a  petition  by  the  executors.  Estate  of 
Bergin,  100  Cal.  376;  34  Pac.  867.  All 
foreign  wills  may  be  proved  and  allowed 
as  provided  in  this  section  and  the  ones 
immediately  following.  Estate  of  Clark, 
148  Cal.  108;  113  Am.  St.  Eep.  197;  82 
Pac.  760;  1  L.  E.  A.  (N.  S.)  996;  7  Ann. 
Cas.  306. 

Collateral  attack  on  erroneous  admis- 
sion to  probate.  Whether  a  foreign  will 
has  been  duly  probated  in  a  foreign  coun- 
try, is  a  jurisdictional  fact  which  the 
court  must  find  from  the  evidence;  and 
where  the  court  finds  that  such  a  will  has 
been  properly  probated  in  a  foreign  coun- 
try, and  admits  it  to  probate  in  this  state, 

§  1323.  Proceedings  on  the  production  of  a  foreign  will.  When  a  copy 
of  the  will,  and  the  probate  thereof,  duly  authenticated,  shall  be  produced 
by  the  executor,  or  by  any  other  person  interested  in  the  will,  with  a  petition 
for  letters,  the  same  must  be  filed,  and  the  clerk  of  the  court  must  appoint  a 
time  for  the  hearing ;  notice  whereof  must  be  given  as  hereinbefore  provided 
for  an  original  petition  for  the  probate  of  a  will. 

tieated  record  evidence,  but  they  only 
regulate  the  procedure  by  which  the  court 
shall  ascertain  that  fact.  Goldtree  v.  Mc- 
Alister, 86  Cal.  93;  23  Pac.  207;  24  Pac. 
801. 

Who  entitled  to  letters  of  administra^ 
tion.  An  executor,  although  a  non-resi- 
dent, may  apply  for  the  issuance  of  letters 
testamentary  to  himself.  Estate  of  Eich- 
ardson,  120  Cal.  344;  52  Pac.  832.  Where 
an  applicant  has  the  qualifications  pre- 
scribed, letters  must  be  granted  to  him, 
in  the  absence  of  an  application  by  the 
executor  (Estate  of  Eankin,  164  Cal.  138; 
127  Pac.  i034):  any  "person  interested  in 
the  will,"  which  phrase  includes  devisee, 
legatee,  an  assignee  of  either,  if  compe- 
tent, is  entitled,  as  a  matter  of  right,  in 
preference  to  one  not  interested;  prefer- 
ence between  parties  interested  is  deter- 
mined by  rules  in  cases  of  intestacy. 
Estate  of  Meier,  165  Cal.  456;  132  Pac. 
764.  Upon  the  admission  to  probate,  in 
this  state,  of  a  copy  of  a  will  that  had 
been  admitted  to  probate  in  another  ju- 
risdiction, a  citizen  and  resident  of  this 
state,  who  is  named  therein  as  a  devisee 
is  entitled  to  letters  of  administration 
therein,  upon  the  ground  that  he  is  "a 
person  interested  in  the  will";  and  a  peti- 
tion of  the  public  administrator  for  let- 
ters of  administration  should  be  denied. 
Estate    of    Eichardson,    120    Cal.    344;    52 


Foreign  executor,  has  no  extraterritorial  au- 
thority.   Post,  §  1913. 

Notice  as  for  an  original  petition.  Ante,  §§  1303 
et  seq. 

Attorney  for  absent  heirs.    Post,  §  1718. 

Petition,  notice,  etc.    Ante,  §§  1299-1318. 

Legislation  §  1323.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  28,  as 
amended  by  Stats.  1863-64,  p.  367,  which  read: 
"When  a  copy  of  the  will  and  the  probate  thereof, 
duly  authenticated,  shall  be  produced  by  the  execu- 
tor, or  by  any  person  to  whom  letters  of  ad- 
ministration, with  the  will  annexed,  might  be 
granted,  with  a  petition  for  letters,  the  same  shall 
be  filed  in  court,  and  the  court  or  judge  shall  ap- 
point a  time  of  hearing,  and  notice  shall  be  given 
in  the  same  manner  as  in  the  case  of  an  original 
will  for  probate."  M'hen  enacted  in  1872,  §  1323 
substituted  (1)  "interested  in  the  will"  for  "to 
whom  letters  of  administratinn,  with  the  will  an- 
nexed, might  be  granted,"  (2)  "must"  for  "shall" 
before  "be  filed"  and  before  "appoint,"  and  (3) 
"notice  whereof  must  be  given  as  hereinbefore 
provided  for  an  original  petition  for  the  probate 
of  a  will"  for  "and  notice  shall  be  given,"  etc. 

2.  Amendment  by  Stats.  1901,  p.  202;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  314;  the  code 
commissioner  saying.  "The  word  'clerk  of  the 
court'  are  substituted  for  'court  or  judge,'  making 
the  section  correspond  to  the  practice  set  forth  in 
§  1303  of  the  Code  of  Civil  Procedure." 

Construction  of  code  sections.  The  sec- 
tions comjirising  this  article  deal  explicitly 
with  foreign  wills,  and  must  prevail  over 
other  provisions  that  conflict  with  them. 
Estate  of  Eankin,  164  Cal.  138;  127  Pac. 
1034.  This  section  and  §  1324,  post,  pro- 
vide that  the  fact  of  the  foreign  probate 
shall  appear  or  be  proved  by  duly  authen- 
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Pac.  832.  An  assignee  of  a  non-resident 
legatee  and  devisee  under  a  foreign  will,  is 
a  "person  interested  in  the  will,"  is  com- 
petent to  serve  as  administrator,  and  is 
entitled  to  letters  of  administration  with 
the  will  annexed,  in  preference  to  the  pub- 
lic administrator.  Estate  of  Rankin,  16i 
Cal.  138;  127  Pac.  1034;  Estate  of  Engle, 
124  Cal.  292;  56  Pac.  1022.  It  is  a  well- 
settled  proposition,  that  the  public  ad- 
ministrator is  not  entitled  to  letters  of 
administration  in  the  ease  of  a  foreign 
will  (Estate  of  Brundage,  141  Cal.  538; 
75  Pac.  175),  except  where  the  only  other 
applicant  is  a  person  nominated  by  a  for- 
eign executor,  since  such  nomination  is 
ineffectual.  Estate  of  Meier,  165  Cal.  456; 
132  Pac.  764. 
Eight  to  nominate  administrator.     The 


executor  named  in  the  will  has  no  power 
to  nominate  an  administrator  with  the 
will  annexed  (Estate  of  Meier,  165  Cal. 
456;  125  Pac.  1050;  Estate  of  Richardson, 
120  Cal.  344;  52  Pac.  832);  nor  has  any 
other  person  interested  the  power  to  do 
so,  if  he  himself  is  incompetent  to  serve 
as  such,  unless  the  nomination  is  by  a 
surviving  husband  or  wife.  Estate  of 
Meier,  165  Cal.  456;  132  Pac.  764. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  451,  §  28;  Stats.  1864,  p.  367,  §  3;  Estate  of 
Miller,  39  Cal.  554.  Judicial  records,  what  are, 
and  how  proved.  See  §§  1904-1907,  post,  and 
notes;  also  "Authentication,"  Appendi.\,  in  2 
Haymond  and  Burch's  Ann.  Pol.  Code,  and  notes. 
Section  1913,  post,  declares  the  effect  of  a  judi- 
cial record  of  a  sister  state  to  be  the  same  here 
as  in  the  state  where  it  was  made,  but  with  cer- 
tain exceptions  and  requirements  to  give  it  force. 
And  this  section  is  one  of  the  methods. 


§  1324.  Hearing  proofs  of  probate  of  foreign  will.  If,  on  the  hearing,  it 
appears  upon  the  face  of  the  record  that  the  will  has  been  proved,  allowed, 
and  admitted  to  probate  in  any  other  of  the  United  States,  or  in  any  for- 
eign country,  and  that  it  was  executed  according  to  the  law  of  the  place  in 
which  the  same  was  made,  or  in  which  the  testator  was  at  the  time  domi- 
ciled, or  in  conformity  with  the  laws  of  this  state,  it  must  be  admitted  to 
probate,  and  have  the  same  force  and  effect  as  a  will  first  admitted  to  pro- 
bate in  this  state,  and  letters  testamentary  or  of  administration  issued 
thereon. 

court;  1.  The  sufficiency  of  the  proofs  of 
foreign  probate;  and  2.  The  question  of 
the  residence  of  the  deceased.  Estate  of 
Clark,  148  Cal.  108;  113  Am.  St.  Rep.  197; 
82  Pac.  760;  1  L.  E.  A.  (N.  S.)  996;  7  Ann. 
Cas.  306. 

Mode  of  proof  and  evidence.  The  mode 
of  proof  and  the  evidence  required  in  the 
probate  of  foreign  wills  differ  from  the 
mode  and  the  evidence  required  in  other 
probate  cases.  Goldtree  v.  McAlister,  86 
Cal.  93;  23  Pac.  207;  24  Pac.  801. 

Findings  from  evidence.  The  authenti- 
cation of  the  foreign  probate  of  a  will 
belongs  to  that  class  of  jurisdictional  facts 
which  the  court  must  find  from  the  evi- 
dence. Goldtree  v.  McAlister,  86  Cal.  93; 
23  Pac.  207;  24  Pac.  801. 

Finding  of  foreign  probate  conclusive 
against  collateral  attack.  Where  the  court 
finds  the  fact  of  the  foreign  probate  upon 
insufficient  evidence,  or  without  proper 
authentication  of  the  foreign  probate,  or 
without  competent  evidence,  and  there- 
upon proceeds  to  exercise  jurisdiction,  the 
action  of  the  court  in  this  respect  is  not 
void,  but  merely  erroneous,  and  is  subject 
only  to  direct  attack  upon  appeal,  and  is 
not  open  to  collateral  attack.  Goldtree  v. 
McAlister,  86  Cal.  93;  23  Pac.  207;  24  Pac. 
801;  and  see  Luco  v.  Commercial  Bank, 
70  Cal.  339;  11  Pac.  650.  When  a  will  has 
been  admitted  to  probate  here,  on  proof  of 
its  admission  to  probate  in  some  other  ju- 
risdiction,  not   including   the    domicile    of 


Letters  testamentary  or  of  administration.  Post, 
§§  1349-1362. 

Legislation  §  1324.  Enacted  March,  11,  1873; 
based  on  Probate  Act  1851,  §  29,  as  amended  by 
stats.  1883-64,  p.  368,  which  read:  "If,  on  the 
hearing,  it  shall  appear  to  the  court  that  the  in- 
strument ought  to  be  allowed  as  the  will  of  the 
deceased,  the  authenticated  copy  shall  be  admitted 
to  probate  and  recorded  the  same  as  in  case  of 
other  wills,  and  the  will  shall  have  the  same  force 
and  effect  as  if  it  had  been  originally  proved  and 
allowed  in  the  same  court.  It  shall  be  sufficient 
if  it  shall  appear  from  the  copies  referred  to  in 
the  preceding  section  that  the  will  was  executed 
in  conformity  with  the  laws  of  this  state,  and  was 
proved  and  allowed  in  conformity  with  the  laws 
of  the  state,  territory,  district,  foreign  country 
or  state,  where  the  same  was  proved  and  allowed, 
and  that  the  same  was  proved  and  allowed  in  con- 
formity with  the  laws  last  referred  to;  the  copy 
of  the  order,  decree,  judgment,  or  certificate  of 
the  court  or  officer  having  jurisdiction  of  the  sub- 
ject-matter, duly  authenticated,  showing  that  the 
will  has  been  proved  and  allowed,  shall  be  prima 
facie  evidence,  and  also  prima  facie  evidence  of 
the  death  of  the  testator;  but  nothing  herein  shall 
be  so  construed  as  to  exclude  any  other  legal  evi- 
dence." 

Construction  of  code.  The  proceedings 
for  the  admission  of  a  will  to  probate,  and 
for  the  issuance  of  letters  of  administra- 
tion with  the  will  annexed  upon  the  es- 
tate of  the  decedent,  are  distinct  in  their 
nature,  and  the  procedure  for  each  pro- 
ceeding is  to  be  followed  as  prescribed  by 
the  code.  Estate  of  Richardson,  120  Cal. 
344;  52  Pac.  832. 

Questions  before  the  court.  When  a 
foreign  will  is  offered  for  probate  in  this 
state,  two  questions  are  open  as  new  and 
origiual    questions    for    our    own    probate 
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the  decedent,  the  decree  and  proceedings 
under  it  are  secure  against  collateral  at- 
tack. Estate  of  Clark,  148  Cal.  108;  113 
Am.  St.  Rep.  197;  82  Pac.  760;  1  L.  R.  A. 
(N.  S.)  996;  7  Ann.  Cas.  306. 

Letters  granted  to  whom.  Letters  testa- 
mentary can  be  granted  only  to  an  execu- 
tor; but  letters  of  administration  must 
be  granted  to  a  person  interested  in  the 
will,  who  applies  for  them,  in  the  absence 
of  a  petition  by  the  executor.  Estate  of 
Bergin,  100  Cal.  376;  34  Pac.  867.  A  non- 
resident executor  may,  through  an  attor- 
ney, apply  for  and  receive  letters  testa- 
mentary in  this  state.  Estate  of  Brown, 
80  Cal.  381;  22  Pac.  233;  and  see  Estate 
of  Richardson,  120  Cal.  344;  52  Pac.  832. 
A  foreign  executor,  to  whom  probate  has 
been  granted  in  another  state,  is  entitled 
to  have  letters  testamentary  issued  to  him 
in  this  state,  as  against  a  resident  heir. 
Estate  of  Brundage,  141  Cal.  538;  75  Pac. 
175;  and  see  Estate  of  Brown,  SO  Cal.  381; 
22  Pac.  233;  Estate  of  Richardson,  120  Cal. 
344;  52  Pac.  832.  The  resident  heir  of  a 
testator  is  entitled  to  letters  testamentary, 
as  against  a  non-resident  executor  who 
fails  to  apply  for  same.  Estate  of  Brun- 
dage, 141  Cal.  538;  75  Pac.  175;  and  see 
Estate  of  Richardson,  120  Cal.  344;  52 
Pac.  832;  Estate  of  Coan,  132  Cal,  401;  64 
Pac.  691.  The  public  administrator  may 
not  only  be  appointed  to  take  charge  of 
the  estates  of  such  persons  as  die  within 
his  county,  but  he  is  also  competent  to 
administer  upon  the  estate  of  any  dece- 
dent, within  his  county,  irrespective  of 
the  place  of  his  death.  Estate  of  Rich- 
ardson, 120  Cal.  344;  52  Pac.  832. 

Eights  of  foreign  executor.  While  the 
statute  authorizes  the  issuance  of  letters 
testamentary  to  a  non-resident  executor, 
yet  it  does  not  entitle  him  to  letters  of 
administration,  nor  give  him  the  right  to 


nominate  an  administrator  with  the  will 
annexed.  Estate  of  Brundage,  141  Cal. 
538;  75  Pac.  175;  Estate  of  Richardson, 
120  Cal.  344;  52  Pac.  832. 

Probate  of  foreign  will  may  be  refused 
when.  Where  a  will  has  been  probated  in 
another  state,  a  superior  court  of  this  state 
may  refuse  probate  of  such  will,  upon 
proof  that  the  deceased  was  a  resident  of 
this  state.  Estate  of  Clark,  148  Cal.  108; 
113  Am.  St.  Rep.  197;  82  Pac.  760;  1 
L.  R.  A.  (N.  S.)  996;  7  Ann.  Cas.  306. 

Error.  An  error  of  the  court  in  decid- 
ing that  certain  documentary  evidence, 
not  properly  authenticated,  proved  a  valid 
foreign  probate  of  a  will,  is  not  different 
in  character  or  principle  from  an  error 
in  deciding  that  certain  evidence  proved 
the  last  place  of  abode  of  a  certain  per- 
son.    Goldtree   v.    McAlister,    86    Cal.    93; 

23  Pac.  207;  24  Pac.  801;  and  see  Irwin  v. 
Scriber,  18  Cal.  500. 

Correction  of  error  on  appeal.  An  error 
of  the  court  in  adjudging  that  the  foreign 
probate  appears  to  be  duly  authenticated, 
where,  in  fact,  such  authentication  is  not 
complete,  may  be  corrected  on  appeal,  and 
does  not  render  the  judgment  void.  Gold- 
tree  V.  McAlister,  86  Cal.  93;  23  Pac.  207; 

24  Pac.  801. 

•  Where'  executor  is  incompetent,  or  fails 
to  apply,  etc.    See  note  post,  §  1350. 

Conclusiveness  of  foreign  probate.  See  notes 
115  Am.  St.  Rep.  518;  9  Ann.  Cas.  422;  14  Ann. 
Cas.  977. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  451,  §  29;  Stats.  1864,  p.  368,  §  4.  This  sec- 
tion is  in  consonance  with  subsequent:  "§  1913. 
The  effect  of  a  judicial  record  of  a  state  is  the 
same  in  this  state  as  in  the  state  where  it  was 
made,  except  that  it  can  only  be  enforced  here  by 
an  action  or  special  proceeding,  and  except,  also, 
that  the  authority  of  a  guardian  or  committee, 
or  of  an  executor  or  administrator,  does  not  ex- 
tend beyond  the  jurisdiction  of  the  government 
under  which  he  was  invested  with  his  authority." 


i  1327.  The  probate  may  be  contested  within 
one  year. 

§  1328.  Citation  to  be  issued  to  parties  inter- 
ested. 

§  1329.    The  hearing  had  on  proof  of  service. 

§  1330.  Petitions  to  revoke  probate  of  will  tried 
by  jury  or  court.      Judgment,  what. 


ARTICLE  IV. 

CONTESTING  WILL  AFTER  PROBATE. 
§  1331 


On     revocation     of    probate,     powers     of 

executor,  etc.,  cease,  but  not  liable  for 

acts  in  good  faith. 
§  1332.     Costs  and  expenses,  by  whom  paid. 
§  1333.     Probate,    when      conclusive.      One      year 

after    removal    of    disability    given    to 

infants  and  others. 


§  1327.  The  probate  may  be  contested  within  one  year.  Wlien  a  will  has 
been  admitted  to  probate,  any  person  interested  may,  at  any  time  within  one 
year  after  such  probate,  contest  the  same  or  the  validity  of  the  will.  For 
that  purpose  he  must  file  in  the  court  in  which  the  will  was  proved  a  petition 
in  writing,  containing  his  allegations  against  the  validity  of  the  will  or 
against  the  sufficiency  of  the  proof,  and  praying  that  the  probate  may  be 
revoked. 


Allegations    against    validity    of    will. 
§  1312. 

Probate,  conclusive.    Post,  §  1333. 


Ante, 


Legislation    §    1327.      1.  Enacted     March     11, 


1872  (based  on  Probate  Act  1851,  §  30),  substi- 
tuting (1)  "must"  for  "shall,"  and  (2)  "in"  for 
"before"  after  "court." 

2.    .Vmi-ndment   by    Stats.    1901,    p.    202;    un- 
constitutional.   See  note  ante,  §  5. 
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Construction  of  statute.  The  provisions 
of  our  statute  are  but  the  embodiment  of 
the  principles  of  law  which  have  been 
settled  by  the  decisions  of  the  courts  in 
England  and  the  United  States  as  being 
the  most  expedient  and  just,  having  re- 
gard to  the  rights  of  persons  claiming  the 
estate  of  a  deceased  owner,  and  the  re- 
quirements of  society  that  the  title  of  the 
property  should  be  made  certain  as  soon 
as  practicable,  and  withdrawn  from  the 
arena  of  litigation.  State  v.  McGlvnn,  20 
Cal.  233;  81  Am.  Dec.  118.  The  command 
of  the  statute  is  peremptory  and  without 
qualification,  that,  upon  a  final  settlement 
of  the  accounts  of  the  executor  or  ad- 
ministrator, the  residue  of  the  estate  shall 
be  distributed;  and  a  petition  for  distribu- 
tion, filed  at  such  time,  is  not  premature, 
although  one  of  the  heirs  is  under  a  dis- 
ability, and  is  allowed  by  law  further  time 
to  contest  the  will.  Estate  of  Pritchett, 
.51  Cal.  568;  52  Cal.  94.  The  short  limita- 
tion 'of  time  prescribed  by  this  section  is 
to  prevent  the  unsettling  of  titles,  and 
the  reopening  of  contests  over  estates  of 
deceased  persons.  Del  Campo  v.  Cama- 
rillo,  154  Cal.  647;  98  Pac.  1049.  The  dis- 
tribution of  an  estate,  as  provided  for  in 
§  1665,  post,  is  not  prevented  by  this  sec- 
tion, although  one  of  the  heirs  is  within 
the  saving  clause  of  §  1333,  post.  Estate 
of  Pritchett,  51  Cal.  568;  52  Cal.  94. 

Validity  of  agreement  not  to  contest. 
Where  an  heir  conveys  all  of  his  interest 
in  the  estate  of  his  ancestor,  before  the 
latter's  death,  upon  a  full  and  adequate 
consideration,  and  agrees  not  to  contest 
the  ancestor's  will,  the  agreement  is  valid 
and  binding,  and  the  heir  thereby  divests 
himself  of  the  right  to  make  such  contest. 
Snowball  v.  Snowball,  164  Cal.  476;  129 
Pac.  784. 

Contest  of  will  for  fraud.  Where  the 
heir  is  duly  notified,  it  becomes  his  duty, 
within  a  year  after  the  will  is  probated, 
to  make  inquiry  as  to  its  validity  and 
contents;  after  the  lapse  of  that  period, 
the  will  cannot  be  contested,  in  equit}^  on 
the  ground  of  alleged  fraud  and  forgery. 
Langdon  v.  Blackburn,  109  Cal.  19;  41  Pac. 
814.  The  sole  remedy  for  fraud  or  per- 
jury in  establishing  a  will  is  a  contest  of 
the  will  within  one  year  after  probate. 
Del  Campo  v.  Camarillo,  154  Cal.  647;  98 
Pac.  1049. 

Petition  must  be  delivered  to  clerk. 
The  petition  to  revoke  the  probate  of  a 
will  must  be  delivered  to  the  clerk  before 
the  year  expires:  presenting  it  to  the 
judge  out  of  court,  for  the  purpose  of 
having  a  citation  issued  upon  it,  is  not 
enough.   Estate  of  Sbarboro,  63  Cal.  5, 

Time  for  amendment  of  petition.  A 
petition  to  revoke  the  probate  of  a  will 
may    be    amended    by    setting    up    a    new 


ground  of  contest,  directed  to  matters 
solely  affecting  the  will,  after  a  judgment 
upholding  the  will,  though  such  amend- 
ment is  made  more  than  one  year  after 
the  probate.  Estate  of  Ricks,  160  Cal. 
467;  117  Pac.  539. 

Effect  of  inauguration  of  contest.     The 

inauguration  of  the  contest  of  a  will  does 
not  have  the  effect  of  setting  aside  the 
order  admitting  the  will  to  probate:  that 
can  only  be  eft'ected  by  a  successful  con- 
test. Estate  of  McKenna,  143  Cal.  580;  77 
Pac.  461. 

What  is  not  contest  of  will.  The  elec- 
tion of  a  widow  not  to  take  under  the  will 
is  in  no  sense  a  contest  of  the  will,  or  of 
the  probate  thereof.  Estate  of  Gwin,  77 
Cal.  313;  19  Pac.  527. 

Dismissal  of  contest  for  delay  in  filing 
or  prosecuting.  It  is  proper  to  dismiss  a 
contest  of  a  will  after  probate,  where  the 
petition  to  revoke  the  probate  was  filed 
more  than  a  year  after  the  will  was  ad- 
mitted to  probate.  Estate  of  Parsons,  159 
Cal.  425;  114  Pac.  570.  Where  there  is 
a  lack  of  diligence  in  prosecuting  a  peti- 
tion for  the  revocation  of  a  will  after  pro- 
bate, the  petition  will  be  dismissed;  as, 
where  the  petition  was  filed  only  three 
days  before  the  expiration  of  the  year, 
and  the  citation,  under  §  1328,  post,  was 
delayed  more  than  six  months  thereafter. 
Focha  v.  Estate  of  Focha,  8  Cal.  App.  576; 

97  Pac.  321. 

Computation  of  time.  The  year  com- 
mences to  run  from  the  time  the  order 
admitting  the  will  to  probate  was  made. 
Estate  of  Parsons,  159  Cal.  425;  114  Pac. 
570. 

Eights  and  duties  of  executor  as  party 
defendant.  The  executor  is  a  necessary 
party  in  a  proceeding  to  set  aside  a  will 
and  revoke  letters  testamentary;  and  it 
is  his  right,  as  well  as  his  duty,  to  defend 
and  support  the  will.    Estate  of  Whetton, 

98  Cal.  203;  32  Pac.  970. 
Admissibility  of  evidence.  The  testi- 
mony of  a  witness,  who  assumes  to  speak 
from  personal  acquaintance,  business  in- 
tercourse, and  professional  or  scientific 
knowledge,  and  his  opinion  as  to  the  men- 
tal capacity  of  the  deceased  at  the  time 
of  the  alleged  execution  of  the  will, 
founded  upon  such  acquaintance  itself, 
are  admissible.  Wixom  v.  Goodcell,  90 
Cal.  626;  27  Pac.  419. 

Cross-examination.  Questions  responsive 
to  matters  testified  to  in  the  direct  exami- 
nation of  a  witness  should  be  allowed  on 
cross-examination.  Wixom  v.  Goodcell,  90 
Cal.  622;  27  Pac.  419. 

Probate  cannot  be  vacated  for  fraud. 
The  probate  of  a  will  cannot  be  vacated 
in  equity  for  direct  fraud  in  establishing 
it,  consisting  either  of  perjured  testimony, 
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or  a  false  will  produced  before  the  court 
at  the  time  of  the  hearing.  Del  Canipo  v. 
Camarillo,  154  Cal.  6i7;  98  Pac.  1019. 

CODE  COMMISSIONERS'  NOTE.  In  the  case 
of  State  V.  McGlynn,  20  Cal.  272,  81  Am.  Dec. 
118,     the    court    considered    this,     together    with 


§  1333,  post.  Here  the  validity  of  the  will  was 
attacked  for  fraud  and  forgery,  in  a  proceed- 
ing in  the  district  court,  more  than  one  year 
after  its  probate,  and  the  supreme  court  held  the 
probate  conclusive.  See  note  to  §  1317,  ante. 
For  effect  of  probate  on  these  proceedings,  see 
Collier  y.  Idleys,  1  Bradf.  94;  Weir  v.  Fitzgerald, 
2  Bradf.  42. 


§  1328.  Citation  to  be  issued  to  parties  interested.  Upon  filing  the  peti- 
tion, and  within  one  year  after  such  probate,  a  citation  must  be  issued  to  the 
executor  of  the  will,  or  to  the  administrator  with  the  will  annexed,  and  to  all 
the  legatees  and  devisees  mentioned  in  the  will,  and  heirs  residing  in  the 
state,  so  far  as  known  to  the  petitioner  or  to  their  guardians,  if  any  of  them 
are  minors,  or  to  their  personal  representatives,  if  any  of  them  are  dead,  re- 
quiring them  to  appear  before  the  court  on  some  day  therein  specified,  to 
show  cause  why  the  probate  of  the  will  should  not  be  revoked. 


Guardians.    Post,  §§  1722,  1747  et  seq. 

Legislation  §  1328.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  31,  which 
read:  "Upon  the  filing  of  the  petition  a  citation 
shall  be  issued  to  the  executors,  who  have  taken 
upon  them  the  execution  of  the  will,  or  to  the  ad- 
ministrators, with  the  will  annexed,  and  to  all  the 
legatees  named  in  the  will,  residing  in  the  state, 
or  to  their  guardians,  if  any  of  them  are  minors, 
or  their  personal  representatives,  if  any  of  them 
are  dead,  requiring  them  to  appear  before  the 
court  on  some  day  of  a  regular  term  therein  speci- 
fied, to  show  cause  why  the  probate  of  the  will 
should  not  be  revoked."  When  enacted  in  1872, 
§1328  (1)  substituted  "must"  for  "shall";  (2) 
omitted  "who  have  taken  upon  them  the  execu- 
tion"; and  (3)  substituted  "mentioned"  for 
"named." 

3.  Amended  by  Code  Amdts.  1873-74,  p.  358, 
(1)  omitting  (a)  "the"  before  "filing,"  and  (b) 
"of"  after  "fi.ing";  (2)  inserting  (a)  "and  dev- 
isees" after  "legatees,"  (b)  "and  heirs"  before 
"residing,"  and  (c)  "so  far  as  known  to  the  peti- 
tioner." 

3.  Amendment  by  Stats.  1901,  p.  202;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  314;  the  code 
commissioner  saying,  "The  words  'of  a  regular 
term'  are  omitted  because  there  are  no  terms  of 
court." 

Application  of  code  sections.  There  is 
no  alias  citation  like  an  alias  summonsj 
and  §  408,  ante,  providing  for  an  alias  sum- 
mons, does  not  apply  to  this  section.  San 
Francisco  Protestant  Orphan  Asylum  v. 
Superior  Court,  116  Cal.  443;  48  Pac.  379. 

What  constitutes  filing.  Presenting  an 
unfiled  petition  to  the  judge  of  a  court, 
for  the  purpose  of  obtaining  from  him  an 
order  for  a  citation  upon  it,  is  not  a  filing 
of  it  in  court,  nor  the  equivalent  thereof. 
Estate  of  Sbarboro,  63  ^al.  5. 

Duties  of  clerk.  It  is  the  clerk's  duty 
to  file  the  petition,  and  to  issue  a  citation 
thereon.  Estate  of  Sbarboro,  63  Cal.  5.  It 
is  not  the  duty  of  the  clerk  to  issue  the 
citation  herein  provided  for,  except  upon 
the  application  of  a  party  interested.  Es- 
tate of  Hite,  155  Cal.  390;  101  Pac.  8. 

Result  of  failure  of  clerk  to  perform 
duty.  The  duty  of  filing  the  petition,  and 
issuing  citations  upon  it  when  filed,  is 
upon  the  clerk  of  the  court,  and,  being 
purely  ministerial  acts,  the}'  must  be  done 
within  the  time  prescribed  by  law,  and  if 
not  done  by  the  proper  officer,  the  rights 


of  parties,  which  have  attached  and  be- 
come fixed  by  reason  of  non-performance, 
cannot  be  disturbed.  Estate  of  Sbarboro, 
63  Cal.  5. 

Citation  must  issue  when.  This  section 
clearly  contemplates  that  the  citation  shall 
in  no  degree  be  used  as  an  instrument  for 
the  purpose  of  delaying  the  administra- 
tion of  estates,  but  rather  that  it  shall 
issue  forthwith,  upon  the  filing  of  the 
petition  for  revocation.  Bacigalupo  v.  Su- 
perior Court,  108  Cal.  92;  40  Pac.  1055. 
The  provision  of  §  406,  ante,  that  the 
plaintiff  may  have  a  summon  issued  within 
one  year  after  the  filing  of  the  complaint, 
cannot  be  read  into  or  stand  with  the  pro- 
vision of  this  section;  and  it  cannot  be 
said  that  a  person  filing  a  petition  may 
have  a  citation  at  any  time  within  one 
year  thereafter.  San  Francisco  Protestant 
Orphan  Asylum  v.  Superior  Court,  116  Cal. 
443;  48  Pac.  379.  As  a  prerequisite  to 
the  maintenance  of  a  contest,  to  revoke 
the  probate  of  a  will,  the  citation  pro- 
vided for  in  this  section  must,  since  the 
amendment  of  1907,  be  issued  within  a 
year  after  probate,  and  the  proceeding 
will  be  dismissed  for  any  failure  in  that 
respect,  if  there  is  no  voluntary  appear- 
ance within  a  year  of  all  persons  entitled 
to  a  citation.  Estate  of  Eicks,  160  Cal. 
467;  117  Pac.  539;  Estate  of  Hite,  155  Cal. 
390;  101  Pac.  8. 

Waiver  of  objection  to  citation.  An 
executor  of  and  sole  beneficiary  under  a 
will,  who,  with  the  exception  of  the  con- 
testant, is  the  sole  heir  of  the  decedent, 
waives  the  right  to  object  to  a  defective 
issuance  or  service  of  the  citation,  by 
voluntarily  appearing  in  the  proceeding, 
within  two  weeks  after  the  institution  of 
the  contest,  and  filing  a  demurrer  as  "the 
proponent  and  legatee  named  in  the  will." 
Estate  of  Eicks,  160  Cal.  467;  117  Pac.  539. 

Service  of  notice  of  motion  to  dismiss 
petition.  It  is  sufficient  to  serve  notice 
of  motion  to  dismiss  a  petition  to  revoke 
the  probate  of  a  will,  for  a  failure  to 
issue  the  required  citation  in  time,  upon 
the  petitioner   alone:    it   is   not  necessary 
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will  not  be  construed  as  a  general  appear- 
ance. Estate  of  Hite,  155  Cal.  390;  101 
Pac.8. 

CODE  COMMISSIONERS'  NOTE.  When  court 
to  appoint  attorney  to  represent  interested  per- 
sons absent  or  under  disability.  See  §  1718,  post. 
Such  appearance  sufficient.    Id. 


to  serve  all  the  parties  who  might  be 
affected  by  the  petitioner's  contest.  Es- 
tate of  Hite,  155  Cal.  390;  101  Pae.  8. 

Appearance  of  administrator  with  will 
annexed.  The  appearance  of  the  admin- 
istrator with  the  will  annexed,  for  the 
sole    purpose    of    dismissing    the    petition, 

§  1329.  The  hearing  had  on  proof  of  service.  At  the  time  appointed  for 
showing  cause,  or  at  any  time  to  which  the  hearing  is  postponed,  proof  hav- 
ing been  made  of  service  of  the  citation  upon  all  of  the  persons  named 
therein,  the  court  must  proceed  to  try  the  issues  of  fact  joined  in  the  same 

manner  as  an  original  contest  of  a  will. 

Where  the  verdict  of  the  jury  does  not 
dispose  of  all  the  issues  raised  by  the 
petition,  it  is  the  duty  of  the  court  to  find 
upon  the  issues  not  thus  disposed  of.  Es- 
tate of  McKenna,  138  Cal.  439;  71  Pae. 
501;  and  see  Estate  of  Benton,  131  Cal. 
472;  63  Pae.  775. 

Nonsuit.  A  nonsuit  is  properly  granted, 
on  the  contest  of  a  will  after  probate, 
where  the  evidence  is  so  insufficient  that 
a  verdict  for  the  contestant  would  have 
to  be  set  aside.  Estate  of  Dole,  147  Cal. 
188;  81  Pae.  534. 

Bring  in  parties.  An  action  commenced 
within  a  year  from  the  probate  of  a  will, 
cannot  be  dismissed,  merely  because  the 
citation  was  not  properly  served  on  all 
the  parties  in  interest  within  a  year  from 
the  probate  of  the  will.  San  Francisco 
Protestant  Orphan  Asvlum  v.  Superior 
Court,  116  Cal.  443;  48"  Pae.  379.  Where 
defective  service  of  citation  on  one  of 
several  parties  named  therein  is  had,  the 
court,  upon  ascertaining  that  fact,  can 
bring  the  party  in  by  a  citation  or  any 
other  appropriate  method.  San  Francisco 
Protestant  Orphan  Asvlum  v.  Superior 
Court,  116  Cal.  443;  48  Pae.  379. 

Burden  of  proof,  whether  before  or  after 
probate.    See  note  ante,  §  1317. 


Proof  of  notice.    Ante,  §  1306. 

Trial  of  the  issues  joined.    Ante,  §  1312. 

Legislation  §  1329.  1.  Enacted  March  11, 
1S72;  based  on  Probate  Act  1851,  §  32,  which 
read:  "At  the  time  appointed  for  showing  cause, 
or  at  any  time  to  which  the  hearing  shall  be  con- 
tinued, personal  service  of  the  citations  having 
been  made  upon  any  person  named  therein,  the 
court  shall  proceed  to  hear  the  proofs  of  the  par- 
ties. If  any  devisees  or  legatees  named  in  the 
will  shall  be  minors,  and  have  no  guardians,  the 
court  shall  appoint  some  attorney  to  represent 
them."  When  enacted  in  1872,  §  1329  substi- 
tuted (1)  "is  postponed"  for  "shall  be  continued," 
(2)  "citations"  for  "citation,"  (3)  "persons"  for 
"person,"  and  (4)  "must  proceed  to  try  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  origi- 
nal contest  of  a  will"  for  "shall  proceed  to  hear 
proofs,"  etc.,  to  the  end  of  the  section. 

3.  Amendment  by  Stats.  1901,  p.  202;  un- 
constitutional.    See  note  ante.  §  5. 

3.  Amended  by  Stats.  1907,  p.  314;  the  code 
commissioner  saying,  "The  amendment  strikes  out 
the  words  'personal  service  of  the  citation  having 
been  made  upon  any'  and  inserts  in  lieu  thereof 
'proof  having  been  made  of  service  of  the  cita- 
tion upon  all  of  the.'  " 

Citation  to  be  served  on  whom.  This 
section,  prior  to  the  amendment  of  1907, 
did  not  make  a  service  of  citation  upon 
all  of  the  parties  essential;  service  upon 
any  of  them  was  sufficient.  Estate  of  Dol- 
beer,  153  Cal.  652;  15  Ann.  Cas.  207;  96 
Pae.  266. 

Duty    of    court    to    find    upon    issues. 


§  1330.  Petitions  to  revoke  probate  of  vvrill  tried  by  jury  or  court.  Judg- 
ment, what.  In  all  cases  of  petitions  to  revoke  the  probate  of  a  will,  wherein 
the  original  probate  was  granted  without  a  contest,  on  Avritteu  demand  of 
either  party,  filed  three  days  prior  to  the  hearing,  a  trial  by  jury  must  be 
had,  as  in  cases  of  the  contest  of  an  original  petition  to  admit  a  will  to  pro- 
bate, If.  upon  hearing  the  proofs  of  the  parties,  the  jury  shall  find,  or,  if  no 
jury  is  had,  the  court  shall  decide,  that  the  will  is  for  any  reason  invalid,  or 
that  it  is  not  sufficiently  proved  to  be  the  last  will  of  the  testator,  the  pro- 
bate must  be  annulled  and  revoked. 

exist,  ex-opt  where  the  statute  provides 
for  it;  and  where  a  jury  trial  was  had 
upon  a  contest  before  })robate,  there  is  no 
general  right,  under  this  section,  to  a  jury 
trial  upon  a  second  contest  after  probate. 
Estate  of  Dolbeer,  153  Cal.  652;  15  Ann. 
Cas.  207;  96  Pae.  266.  The  statute  does 
not  provide  that  want  of  jurisdiction  is 
one  of  the  grounds  upon  which  probate 
may  be  revoked:  it  can  be  attacked  only 


Jury,  trial  by.    Ante,  §§  1313,  1314. 

Legislation  §  1330.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1S51,  §  33,  which 
read:  "If  upon  the  hearing  of  the  proofs  of  the 
parties,  the  court  shall  decide  that  the  will  is  for 
any  reason  invalid,  or  that  it  is  not  sufficiently 
proved  to  have  been  the  last  will  of  the  testator, 
the  probate  shall  be  annulled  and  revoked." 

2.  Amendment  by  Stats.  1901,  p.  202;  un- 
constitutional.    See  note  ante,  §  5. 

Construction  of  statute.  The  right  to  a 
jury  trial  in  probate  proceedings  does  not 
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in  the  manner  provided  by  statute,  and 
not  collaterally.  Estate  of  Dole,  147  Cal. 
1S8;  81  Pac.  534.  The  special  provision 
as  to  jury  trials  in  this  section  must  pre- 
vail over  the  general  provisions  as  to  jury 
trials  in  §§  1716,  1717,  post.  Estate  of  Dol- 
beer,  153  Cal.  652;  15  Ann.  Cas.  207;  96 
Pac.  266. 

Discretion  to  deny  jury  trial.  Where 
a  jury  trial  has  been  had  upon  a  contest 
before  probate,  the  court  does  not  abuse 
its  discretion  in  denying  a  jury  trial  upon 
a  second  contest  after  probate.  Estate  of 
Dolbeer,  153  Cal.  652;  15  Ann.  Cas.  207; 
96  Pac.  266. 

Issues  before  the  jury.  The  proponent 
is  as  much  entitled  to  a  jury  trial  on  all 
the  issues  as  the  contestant;  and  as  the 
court  has  no  right  to  submit  an  issue  to 
a  jury  unless  there  is  evidence  introduced 
in  support  of  it,  nor  the  proponent  a  right 
to  submit  evidence  to  a  jury  in  support  of 
a  denial  by  him  of  an  allegation  upon 
which  the  contestant  has  offered  no  proof, 
it  would  be  depriving  the  proponent  of 
this  right  to  have  the  jury  pass  on  all  the 
issues,  if  the  failure  of  the  contestant  to 
support  an  allegation  made  by  him  would 
only  have  the  effect  of  withdrawing  that 
particular  issue  from  the  jury  and  requir- 
ing the  court  to  hear  evidence  upon  it. 
Estate  of  McKenna,  143  Cal.  580;  77  Pac. 
461. 

Findings.  The  same  rule  governs  with 
regard  to  issues  framed  by  the  pleadings, 
upon  which  no  evidence  is  offered,  as  that 
which  applies  in  actions  generally,  and 
the  presumption  is  against  one  on  whom 
the  burden  of  proof  is  cast  as  to  the  exist- 
ence of  facts  alleged  but  not  proven,  and 
the  finding  should  be  in  accordance  with 
such  presumption.  Estate  of  McKenna, 
143  Cal.  580;  77  Pac.  461;  and  see  Estate 
of  Wooten,  56  Cal.  322;  Estate  of  Nelson, 
132  Cal.  182;  64  Pac.  294. 

Determination  of  residence  of  deceased 


final  when.  The  determination  of  the 
court  as  to  the  residence  of  the  deceased 
at  the  time  of  his  death  is  final  in  all 
collateral  proceedings.  Estate  of  Dole,  147 
Cal.  188;  81  Pac.  534. 

Probate  annulled  when.  On  a  contest 
for  the  revocation  of  the  probate  of  a  will, 
where  a  verdict  is  rendered  determining 
its  invalidity,  a  judgment  should  be  en- 
tered entirely  annulling  the  probate,  and 
revoking  the  powers  of  the  executors.  Es- 
tate of  Freud,  73  Cal.  555;  15  Pac.  135; 
and  see  Clements  v.  McGinn,  4  Cal.  Unrep. 
163;  33  Pac.  920.  Where  the  genuineness 
of  a  will,  on  a  contest  thereof  after  pro- 
bate, is  not  sufficiently  proved,  the  probate 
must  be  annulled  and  revoked.  Tracy  v. 
Muir,  151  Cal.  363;  121  Am.  St.  Eep.  117; 
90  Pac.  832. 

Will  annulled  in  toto,  if  at  all.  A  will 
must  be  annulled  in  its  entirety,  or  not 
at  all:  it  cannot  be  annulled  in  part.  Es- 
tate of  Freud,  73  Cal.  555;  15  Pac.  135; 
Estate  of  Dolbeer,  149  Cal.  227;  9  Ann. 
Cas.  795;  86  Pac.  695. 

Petition  to  revoke  probate  denied  when. 
A  petition  to  revoke  the  probate  of  a  will 
is  properly  dismissed,  where  the  petitioner 
is  not  interested  in  the  estate.  Estate  of 
AVickersham,  153  Cal.  603;  96  Pac.  311. 
The  court  will  deny  a  petition  for  the 
revocation  of  a  will,  where  there  is  no 
substantial  evidence  of  fraud,  or  of  any 
defective  execution  of  the  will.  Estate  of 
Purcell,  164  Cal.  300;  128  Pac.  932;  Estate 
of  Dolbeer,  153  Cal.  652;  15  Ann.  Cas.  207; 
96  Pac.  266. 

Nonsuit.  Upon  the  contest  of  a  will,  a 
nonsuit  mav  be  granted  in  proper  cases 
(Estate  of 'Chevallier,  159  Cal.  161;  113 
Pac.  130;  Sampson  v.  Gordon,  164  Cal.  525; 
129  Pac.  778);  the  rules  of  nonsuit  in  civil 
cases  being  applicable.  Estate  of  Daly, 
15  Cal.  App.  329;  114  Pac.  787. 

Probate  of  part  of  destroyed  will.  See 
note  post,  §  1339. 


§  1331.  On  revocation  of  probate,  powers  of  executor,  etc.,  cease,  but  not 
liable  for  acts  in  good  faith.  Upon  the  revocation  being  made,  the  powers 
of  the  executor  or  administrator  with  the  will  annexed,  must  cease ;  bnt  such 
executor  or  administrator  shall  not  be  liable  for  any  act  done  in  good  faith 
previous  to  the  revocation. 


Acts  before  revocation,  valid.    Post,  §  1423. 

Legislation  §  1331.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  34),  substituting 
"must"  for  "shall"  before  "cease." 

Construction  of  code.  The  code  does 
not  provide  that  an  order  appealed  from 
shall  cease  to  exist,  or  be  annulled,  but 
that  it  cannot  be  further  enforced,  by  a 
proceeding  upon  it:  the  revocation  of  pro- 
bate and  the  expiration  of  the  executor's 
functions  become  complete  the  instant  the 
order  of  revocation  is  entered.  Estate  of 
Crozier.,  65  Cal.  332;  4  Pac.  109. 

Judgment  on  stipulation  void  when.  A 
judgment  entered  in  pursuance  of  a  stipu- 


lation of  the  parties  to  the  contest, 
whereby  the  probate  is  annulled,  merely 
as  to  the  contestant  and  to  the  extent  to 
which  he  is  interested  in  the  estate,  is 
void.  Estate  of  Freud,  73  Cal.  555;  15  Pac. 
135. 

Appeal.  The  code  provides  for  an  ap- 
peal from  an  order  of  revocation,  and 
therefore  the  statute  keeps  alive,  ad  in- 
terim, the  appellant's  character  as  execu- 
tor for  the  purposes  of  the  appeal;  but 
in  all  other  respects  the  powers  and  func- 
tions of  the  former  executor  are  suspended 
when  the  revocation  is  ended.  Estate  of 
Crozier,  65  Cal.  332;  4  Pac.  109. 
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j§  1332,1333 


§  1332.  Costs  and  expenses,  by  whom  paid.  The  fees  and  expenses  must 
be  paid  by  the  party  contesting  the  validity  or  probate  of  the  will,  if  the  will 
or  probate  is  confirmed.  If  the  probate  is  revoked,  the  costs  must  be  paid  by 
the  party  who  resisted  the  revocation,  or  out  of  the  property  of  the  dece- 
dent, as  the  court  directs. 


Costs,  generally.    Ante,  §§  1021  et  seq. 

Legislation  S  1332.  Enacted  March  11.1873; 
based  on  Probate  Act  1831,  §  35,  as  amended  by 
Stats.  1861,  p.  630,  which  read:  "The  fees  and 
expenses  shall  be  paid  by  the  party  contesting  the 
validity  of  the  will,  or  the  probate,  if  the  will,  or 
probate,  be  confirmed.  If  the  probate  be  revoked, 
the  party  who  shall  have  resisted  the  revocation 
shall  pay  the  costs  and  the  expenses  of  the  pro- 
ceedings, or  the  same  shall  be  paid  out  of  the 
property  of  the  deceased,  as  the  court  shall  di- 
rect." 

Application  of  section.  The  provisions 
of  this  section  do  not  apply  to  cases  of 
contests  upon  the  probate  of  the  will,  but 
only  to  cases  of  contests  after  the  probate. 
Estate  of  Olmstead,  120  Cal.  447;  52  Pac. 
804. 

Costs,  who  shall  pay.  In  defending  the 
probate  of  a  will,  an  executor  can  be 
allowed  only  such  expenditures  as  he  has, 
in  good  faith,  necessarily  incurred;  if  the 
attack  succeeds,  the  executor  is  not  en- 
titled, as  a  matter  of  right,  to  costs,  in- 
cluding items  for  handwriting  experts,  but 
the  court  has  a  discretion  in  determining 
who  shall  bear  the  costs.  Estate  of  Dillon, 
149  Oal.  683;  87  Pac.  379.  Where  it  ap- 
pears that  undue  influence  was  exerted  by 
one  of  the  executors,  it  is  not  an  abuse 
of  the  discretion  of  the  court  to  deter- 
mine that  the  costs  shall  not  be  paid  by 
the  estate.  Estate  of  McKinney,  112  Cal. 
447;  44  Pac.  743.  Until  a  will  has  been 
admitted  to  probate,  or  probate  has  been 
denied,  the  court  has  no  power  to  appro- 
priate the  funds  of  the  estate  to  aid  either 
the  proponent  or  the  contestant.  Henry  v. 
Superior  Court,  93  Cal.  5G9;  29  Pac.  23U. 


Appeal.  An  order  of  the  probate  court, 
amending  the  judgment  as  to  costs,  will 
be  affirmed  on  appeal,  where  the  transcript 
shows  no  error.  Estate  of  Crozier,  2  Cal. 
Unrep.  334;  4  Pac.  240. 

Costs  on  contesting  probate  of  will.  See 
note  ante,  §  1317. 

Right  of  person  named  as  executor  in  will  to 
recover  from  estate  money  expended  in  unsuccess- 
ful attempt  to  sustain  will.  See  note  18  Ann. 
Cas.  741. 

Eight  of  executor  to  allowance  for  attorneys' 
fees  for  services  rendered  in  attempt  to  establish 
or  resist  attack  on  will.  See  note  26  L.  R.  A. 
(N.  S.)  757. 

CODE  COMMISSIONERS' NOTE.  Stats.  1861, 
p.  630,  §  12.  Under  the  statute,  prior  to  con- 
stitutional amendment,  "Issues  were  framed  and 
sent  to  the  district  court  for  trial,  and  the  costs 
accrued  in  that  court.  The  issues  were  tried  by 
a  jury,  and  a  bill  of  costs  was  filed  immediately 
after  the  rendition  of  the  verdict.  The  verdict 
was  certified  to  the  probate  court  on  the  30th  of 
April.  1859,  and  on  the  23d  of  May,  1859,  an 
order  was  entered  admitting  the  will  to  probate. 
The  bill  of  costs  was  filed  in  that  court  on  the 
16th  of  January,  1860,  and  the  judgment  appealed 
from  was  thereupon  rendered  for  the  amount. 
Our  opinion  originally  was,  that  the  bill  of  costs 
was  not  filed  in  time,  and  upon  further  considera- 
tion we  are  satisfied  of  the  correctness  of  that 
opinion.  We  have  carefully  considered  the  points 
made  on  the  rehearing,  and  see  nothing  in  them 
inducing  a  conclusion  different  from  that  pre- 
viously attained.  Under  the  thirty-fifth  section 
of  the  act  relating  to  the  estates  of  deceased  per- 
sons [this  section,  1332,  of  the  code],  the  pro- 
bate court  has  authority  to  tax  the  costs  to  the 
unsuccessful  parties;  but  it  was  necessary  that 
they  should  be  claimed,  in  accordance  with  the 
provisions  of  the  practice  act.  The  bill  of  costs 
should  have  been  filed  within  the  statutory  time, 
after  the  verdict  had  been  certified  to  the  pro- 
bate court,  and  the  failure  in  that  respect  oper- 
ated a.s  a  waiver."     Abila  v.  Padilla,  19  Cal.  390. 


§  1333.  Probate,  when  conclusive.  One  year  after  removal  of  disability 
given  to  infants  and  others.  If  no  person,  within  one  year  after  the  probate, 
of  a  will,  contest  the  same  or  the  validity  thereof,  the  probate  of  the  will  is 
conclusive ;  saving  to  infants  and  persons  of  unsound  mind,  a  like  period  of 
one  year  after  their  respective  disabilities  are  removed. 

Conclusiveness  of  probate.    Post,  §  1908,  subd.        one   year;    this   limitation   is   .shorter   than 

in  some  states,  but  is  the  same  as  that 
allowed  in  New  York  in  cases  of  personal 
estate.  State  v.  McGlynn,  20  Cal.  234;  81 
Am.  Dec.  118. 

Probate  conclusive  when.  So  long  as 
the  probate  of  a  will  stands,  the  will  must 
be  recognized  and  admitted  in  all  courts 
to  be  valid,  the  unrevoked  decree  of  pro- 
bate standing  as  absolute  and  conclusive 
proof  of  its  genuineness.  Tracy  v.  Muir, 
1.51  Cal.  363;  121  Am.  St.  Rep.  117;  90 
Pac.  832.  Where  the  will  is  regularly  ad- 
mitted to  probate,  and  no  appeal  is  taken 
from  the  order,  the  probate  is  final  and 
conclusive,  except  as  to  the  persons  under 


1 ;   see  also  ante,  §  1327. 

Legislation  §  1333.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  36,  which 
read:  "It  no  person  shall,  within  one  year  after 
the  probate,  contest  the  same,  or  the  validity  of 
a  will,  the  probate  of  the  will  shall  be  conclusive; 
saving,  to  infants,  married  women,  and  persons 
of  unsound  mind,  a  like  period  of  one  year  after 
their  respective  disabilities  are  removed."  When 
enacted  in  1872,  §  1333  read  as  now,  except  for 
the  amendment  of  1873-74. 

3.  Amended  by  Code  Amdts.  1873-74,  p.  358, 
omitting  "married  women"  after  "infants." 

Limitation  in  this  state  and  in  other 
states.  In  this  state,  there  is  no  distinc- 
tion between  wills  of  real  estate  and  wills 
of  personal  estate,  and  the  period  within 
which  contests  must  be  filed  is  limited  to 
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disability.  Curtis  v.  Underwood,  101  Cal. 
661;  36  Pac.  110.  Where  a  person  has 
notice,  and  is  not  prevented  by  fraud  from 
contesting  a  will,  though  it  is  false  and 
forged,  he  is  concluded  by  the  decree  es- 
tablishing the  will.  Tracy  v.  Muir,  151 
Cal.  363;  121  Am.  St.  Rep.  117;  90  Pac. 
832;  Langdon  v.  Blackburn,  109  Cal.  19; 
41  Pac.  814;  Estate  of  Davis,  151  Cal.  318; 
121  Am.  St.  Rep.  105;  90  Pac.  711.  Where 
the  contest  is  initiated  within  one  year 
after  the  removal  of  the  disability  of  an 
infant,  the  other  heirs  are  concluded  by 
the  probate,  which,  as  to  them,  should  not 
be  set  aside.  Clements  v.  McGinn,  4  Cal. 
Unrep.  163;  33  Pac.  920;  and  see  Samson 
V.  Samson,  64  Cal.  327;  30  Pac.  979.  A 
party  interested  in  the  estate  of  the  tes- 
tator, who  was  under  no  disability  at  the 
time  of  the  admission  of  the  will  to  pro- 
bate, cannot  contest  its  validity,  or  the 
validity  of  any  of  its  terms,  after  the  ex- 
piration  of   one   year  from   the   time   the 


will  was  probated.  Estate  of  Maxwell, 
74  Cal.  384;  16  Pac.  206. 

Vacating  order  admitting  will  to  pro- 
bate. An  order,  duly  made,  admitting  a 
will  to  probate,  cannot  be  vacated  in 
equity  for  direct  fraud  in  establishing  it. 
Del  Campo  v.  Camarillo,  154  Cal.  647;  93 
Pac.  1049. 

Collateral  attack  on  determination  of 
court.  The  probate  court's  determination 
as  to  the  residence  of  the  deceased  testa- 
tor in  the  county  at  the  time  of  his  death, 
cannot  be  collaterally  attacked.  Estate  of 
Dole,  147  Cal.  188;  81  Pac.  534. 

Time  for  contest  does  not  affect  distri- 
bution. The  time  within  which  the  con- 
test of  a  will  may  be  commenced,  even  by 
the  persons  within  the  saving  clause  of 
this  section,  does  not  affect  the  distribu- 
tion provided  for  in  §  1665,  post.  Estate 
of  Pritchett,  51  Cal.  568;  52  Cal.  94. 

CODE  COMMISSIONERS'  NOTE.  '  See  notes 
to  §§  1317,  1327,  ante. 


ARTICLE  V. 

PROBATE  OF  LOST  OR  DESTROYED  WILL. 


§  1341.  Court  to  restrain  injurious  acts  of  execu- 
tors or  administrators  during  proceed- 
ings to  prove  lost  will. 


§  1338.    Proof   of    lost    or    destroyed    will    to    be 

taken. 
§  1339.    Probate  of  wills  lost.     Public  calamity. 
I  1340.    To    be    certified,    recorded,    and    letters 

thereon  granted.  , 

§  1338.  Proof  of  lost  or  destroyed  will  to  be  taken.  Whenever  any  will 
is  lost  or  destroyed,  the  superior  court  must  take  proof  of  the  execution  ard 
validity  thereof  and  establish  the  same;  notice  to  all  persons  interested 
being  first  given,  as  prescribed  in  regard  to  proofs  of  wills  in  other  cases. 
All  the  testimony  given  must  be  reduced  to  writing,  and  signed  by  the  wit- 
nesses. 

V.  Pattison,  27  Pac.  651),  even  in  a  case  of 
spoliation,  so  as  to  bind  the  heirs  gener- 
ally, although  there  are  cases  of  spoliated 
wills  where  such  power  has  been  asserted 
and  exercised.  McDaniel  v.  Pattison,  98 
Cal.  86;  32  Pac.  805. 


Notice  to  all  persons  interested.  Ante,  §§  1303, 
1304. 

By  citation.    Post,  §§  1707-1711. 
Service  of  papers.    Ante,  §§  1010  et  seq. 

Legislation  §  1338.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  37,  which 
read:  "Whenever  any  will  shall  be  lost  or  de- 
stroyed by  accident  or  design,  the  probate  court 
shall  have  power  to  take  proof  of  the  execution 
and  validity  of  the  will,  and  to  establish  the  said 
notice  to  all  persons  interested  having  been  first 
given,  as  prescribed  in  regard  to  proofs  of  wills 
in  other  cases.  All  the  testimony  given  shall  be 
reduced  to  writing,  and  signed  by  the  witnesses." 
When  enacted  in  1872,  §  1338  read  the  same  as 
now,  except  for  the  amendment  of  1880. 

2.  Amended  by  Code  Amdts.  1880,  p.  78,  sub- 
stituting "superior"  for  "probate." 

Jurisdiction.  A  court  of  equity  has  no 
jurisdiction   to  probate   a  will    (McDaniel 


Probate  of  lost  or  destroyed  wills.  See  note  84 
Am.  Dec.  628. 

Lost  or  destroyed  wills  and  proceedings  for 
their  probate.    See  note  110  Am.  St.  Rep.  445. 

Admission  to  probate  of  part  only  of  lost  will. 
See  notes  18  Ann.  Cas.  630;  26  L.  R.  A.  (N.  S.) 
654. 

May  part  only  of  a  will  be  set  aside  for  lack  of 
testamentary  capacity  or  undue  influence  and  the 
remainder  upheld.  See  note  41  L.  R.  A.  (N.  S.) 
1126 

CODE  COMMISSIONERS'  NOTE.  Evidence 
of  contents  of  a  lost  or  destroyed  instrument. 
See  §  1855,  post,  and  note  to  subd.  1. 


§  1339.  Probate  of  wills  lost.  Public  calamity.  No  will  shall  be  proved 
as  a  lost  or  destroyed  will,  unless  the  same  is  proved  to  have  been  in  exist- 
ence at  the  time  of  the  death  of  the  testator,  or  is  shown  to  have  been  fraudu- 
lently or  by  public  calamity  destroyed  in  the  lifetime  of  the  testator,  without 
his  knowledge,  nor  unless  its  provisions  are  clearly  and  distinctly  proved  by 
at  least  two  credible  witnesses ;  provided,  however,  that  if  the  testator  be 
committed  to  any  state  hospital  for  the  insane  in  this  state  and  after  such 
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commitment  his  last  will  and  testament  be  destroyed  by  public  calamity,  and 
the  testator  is  never  restored  to  competency,  then  after  the  death  of  the  said 
testator,  his  said  last  will  may  be  probated  as  though  it  were  in  existence  at 
the  time  of  the  death  of  the  testator. 


Lp.gislation  g  1339.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  38),  (1) 
omitting  "allowed  to  be"  after  "no  will  shall"; 
(2)  substituting  (a)  "is"  for  "shall  be"  before 
"proved,"  (b)  "is"  for  "be"  before  "shown,"  and 
(c)  "are"  for  "shall  be"  before  "clearly";  (3) 
omitting  "a  correct  copy  or  draft  being  deemed 
equivalent  to  one  witness"  at  end  of  section. 

2.  Amendment  by  Stats.  1901,  p.  202;  un- 
constitutional.    See  note  ante.  §  .5. 

3.  Amended  by  Stats.  1907,  p.  122,  (1)  in- 
serting (a)  "or  by  public  calamity"  before  "de- 
stroyed," and  (b)  "without  his  knowledge"  after 
"testator"  ;  and  (2)  adding  the  proviso. 

Construction  of  laws.  Remedial  laws, 
dispensing  with  certain  requirements  as  to 
the  proof  of  wills,  should  be  liberally  con- 
strued. Estate  of  Patterson,  155  Cal.  626; 
132  Am.  St.  Eep.  116;  18  Ann.  Cas.  625; 
26  L.  R.  A.  (N.  S.)  654;  102  Pac.  941; 
Hynes  v.  All  Persons,  19  Cal.  App.  185; 
125  Pac.  253.  This  section  is  remedial  iu 
its  nature,  and  is  to  be  liberally  construed, 
as  applying  to  the  probate  of  a  mutilated 
will,  some  of  the  provisions  of  which  have 
been  destroyed;  and  the  court  is  author- 
ized to  establish  the  provisions,  when  two 
credible  witnesses  differ  as  to  the  exact 
language  of  the  testator.  Estate  of  Camp, 
134  Cal.  233;  66  Pac.  227.  The  amendment 
of  1907  to  this  section  is  not  retrospective 
in  its  action,  although  the  death  occurred 
prior  to  its  passage.  Estate  of  Patterson, 
155  Cal.  626;  132  Am.  St.  Rep.  116;  18 
Ann.  Cas.  625;  26  L.  R.  A.  (N.  S.)  654;  102 
Pac.  941. 

Power  of  legislature.  The  legislature 
has  power  to  alter  the  rules  of  evidence: 
it  was  competent  for  it,  by  the  amendment 
to  this  section  in  1907,  to  dispense  with 
the  requirement,  in  proving  a  lost  or  de- 
stroyed will,  that  it  was  in  existence  at 
the  time  of  the  death  of  the  testator.  Es- 
tate of  Patterson,  155  Cal.  626;  132  Am. 
St.  Rep.  116;  18  Ann.  Cas.  625;  26  L.  E.  A. 
(N.  S.)  654;  102  Pac.  941. 

Fraudulent  destruction  of  will,  what  is. 
Evidence  that  at  the  time  of  the  destruc- 
tion of  the  will  the  testatrix  was  in  bed, 
very  ill  and  in  a  semi-comatose  condition, 
when  the  will  was  handed  to  her  by  an 
attendant,  who  immediately  afterwards 
saw  it  in  the  fire,  but  made  no  attempt 
to  rescue  it,  is  not  sufficient  to  prove  a 
fraudulent  destruction  of  the  will  by  the 
attendant,  who  was  the  sole  witness;  there 
being  no  showing  whether  the  will  was 
thrown  into  the  fire  by  the  testatrix,  or 
that  it  fell  there  accidentally.  Estate  of 
Kidder,  66  Cal.  487;  6  Pac.  326.  An  olo- 
graphic will,  if  destroyed  by  a  friend,  in 
the  presence  of  the  testator,  as  being  of 
no  further  use  after  the  testator  had  exe- 
cuted a  typewritten  copy,  signed  by  the 
friend  as  a  witness,  is  not  "fraiidulently 


destroyed,"  within  the  meaning  of  this 
section.  E'state  of  Johnson,  134  Cal.  662; 
66  Pac.  847. 

Contents  of  petition.  The  petition  for 
the  probate  of  the  will  must  specifically 
state  the  facts  and  circumstances  consti- 
tuting the  fraud,  where  the  will  is  alleged 
to  have  been  fraudulently  destroj^ed  dur- 
ing  the  lifetime  of  the  testator.  Estate  of 
Kidder,  66  Cal.  487;  6  Pac.  326. 

Proof  of  lost  or  destroyed  will.  A  de- 
stroyed will  must  be  proved  by  at  least 
two  credible  witnesses;  proof  of  the  pro- 
visions of  a  destroyed  will  is  quite  a  dif- 
ferent matter  from  proof  of  its  due 
execution  before  two  attesting  witnesses. 
Estate  of  Guinasso,  13  Cal.  App.  518;  110 
Pac.  335.  A  will,  not  in  existence  when 
the  testatrix  died,  and  not  fraudulently 
destroyed  in  her  lifetime,  but  destroyed 
by  public  calamity  in  her  lifetime,  with- 
out her  knowledge,  is  entitled  to  probate, 
so  far  as  it  can  be  proved.  Estate  of  Pat- 
terson, 155  Cal.  626;  132  Am.  St.  Rep.  116; 
18  Ann.  Cas.  625;  26  L.  R.  A.  (N.  S.)  654; 
102  Pac.  941.  Each  of  the  two  witnesses 
required  to  prove  a  destroyed  will  must 
give  evidence,  from  personal  knowledge, 
as  to  the  contents  of  the  will.  Estate  of 
Guinasso,  13  Cal.  App.  518;  110  Pac.  335. 
In  the  case  of  a  lost  will,  prior  to  the 
amendment  to  this  section  in  1907,  proof 
of  its  existence  at  the  death  of  the  testa- 
tor had  to  be  made  by  the  proponent.  Es- 
tate of  Johnson,  152  Cal.  778;  93  Pac.  1015. 
A  destroyed  will  cannot  be  admitted  to 
probate  if  its  provisions  are  not  clearly 
and  distinctly  proved  by  at  least  two 
credible  witnesses:  the  contents  of  a  writ- 
ing cannot  be  proved  by  the  testimony  of 
a  person  who  heard  it  read.  Estate  of 
Guinasso,  13  Cal.  App.  518;  110  Pae.  335. 

Probate  of  parts  of  destroyed  will. 
There  may  be  probate  of  independent 
parts  of  a  destroyed  will,  where  the  wit- 
nesses agree  as  to  the  facts;  but  there  can 
be  no  probate  as  to  other  independent 
parts,  where  the  witnesses  disagree  as  to 
such  parts.  Estate  of  Patterson,  155  Cal. 
C2C;  132  Am.  St.  Rep.  116;  IS  Ann.  Cas. 
625;  26  L.  R.  A.  (N.  S.)  654;  102  Pac.  941. 

Admitting  part  of  will  to  probate.  See 
note  ante,  §  1314. 

Will  must  be  annulled  as  a  whole.  See 
note  ante,  §  1330. 

Reversal  of  order  admitting  lost  will  to 
probate.  Where  there  is  a  material  vari- 
ance between  the  allegations  of  the  peti- 
tion and  the  proofs,  upon  an  appeal  from 
an  order  admitting  a  lost  will  to  probate, 
such  order  will  be  reversed.  Estate  of 
Kidder,  57  Cal.  282. 
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Proof  of  lost   or   destroyed  will.     See   note   77  the    death    of    the    testator.     If    it    is    traced    to 

Am.  St.  Rep.  471.  I'is    possession,    and    car.rot    be    found    after    his 

Evidence   to    establish   lost   or    destroyed   will.  decease,    after   diligent  search   and  inquiry,   it  is 

See  note  38  L.  R.  A.  443.  presumed   to   be   destroyed   by   him     with    the   in- 

^^T^T,  .r^^T.j-KTTc.oTnxTx'-Dai  •M-r.'PT'     e         ,,1,^1    i  tention    of    revocation.     Bulkley    v.    Redmond,    2 

CODE  COMMISSIONEP-S-  NOTE.    See  subd.  1  j       Holland  v.  Ferris,   2   Bradf. 

§1855,    and   note,    post.      The   will   alleged   to   be  o-.A-^f^pCiv   Code   title ''Wills  " 

lost  must  be  shown  to  have  had  an  existence  at  "-4-  ^ee  Civ.  Code,  title     >miis. 

§  1340.  To  be  certified,  recorded,  and  letters  thereon  granted.  When  a 
lost  will  is  established,  the  provisions  thereof  must  be  distinctly  stated  and 
certified  by  the  judge,  under  his  hand  and  the  seal  of  the  court,  and  the  cer- 
tificate must  be  filed  and  recorded  as  other  wills  are  filed  and  recorded,  and 
letters  testamentary  or  of  administration,  with  the  will  annexed,  must  be 
issued  thereon  in  the  same  manner  as  upon  wills  produced  and  duly  proved. 
The  testimony  must  be  reduced  to  writing,  signed,  certified,  and  filed  as  in 
other  eases,  and  shall  have  the  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen. 

Certificate.    Ante.  §§  1317,  1818.  wills  produced  and  duly  proved."      When  enacted 

Letters  testamentary,  etc.    Post,  §§  1349-1362.  in  1872,  §  1340  read  as  at  present,  except  for  the 

,.,.  „^„  ,,..,,  amendments  of  1873-74  and  1880. 

Legislation    §    1340.      1.  Enacted     March     11,  3,   Amended  bv  Code  Amdts.  1873-74,  p.  358, 

1872;   based  on  Probate  Act   1851,    §    39,  which  (j^)    omittintr   "together  with  the   testimony  upon 

lead:    'When    any    will    shall   be    established,    the  ^^^^^  j^  j^  founded"  after  "certificate";    (2)  sub- 

provisions   thereof   shall   be   distinctly    stated   and  gtituting  "the"  for  "his"  before  "court";   and   (3) 

certified    by    the    probate    judge,    under    his    hand  adding  the  last  sentence 

and  the  seal  of  his  court;   and  the  certificate,   to-  3^   Amended  by  Code  Amdts.  1880,  p.  78,   (1) 

gether    with     the     testimony    upon     which     it     is  omitting  "probate"  before  "judge." 
founded,   shall  be  recorded  as  other  wills   are   re- 
quired   to    be    recorded,    and    letters    testamentary  CODE  COMMISSIONliRS'  NOTE.    Stats.  1851, 

or  of  administration,  with  the  wills  annexed,  shall  p   452,  §  39. 
be   issued   thereon,    in    the    same   manner   as   upon 

§  1341.  Court  to  restrain  injurious  acts  of  executors  or  administrators 
during  proceedings  to  prove  lost  will.  If.  before  or  during  the  pendency  of 
an  application  to  prove  a  lost  or  destroyed  will,  letters  of  administration  are 
granted  on  the  estate  of  the  testator,  or  letters  testamentary  of  any  previous 
will  of  the  testator  are  granted,  the  court  may  restrain  the  administrators  or 
executors,  so  appointed,  from  any  acts  or  proceedings  which  would  be  in- 
jurious to  the  legatees  or  devisees  claiming  under  the  lost  or  destroyed  will. 

Legislation  §  1341.      Enacted  March   11,    1873         ity  to"  before  "restrain." 

(based   on    Probate   Act    1851,  §40),    substituting  rriTJ-p  rmvrMT<?<?TOKT'-R<?»  KOTP.     c?taf«    18'il 

(1)    "are   granted"    for   "be   granted"    in   both   in-  CODE  COMMISSIONEKS    NOTE,    fatats.  1851, 

stances,   and    (2)    "may"   for  "shall  have  author-         p.  ^o-Ji  9  4U. 

ARTICLE  VI. 
PROBATE  OF  NUNCUPATIVE  WILLS. 

§  1344.     Kunrupative    wills,    when    and    how    ad-         §  1346.     Contests    and    appointments    to    conform 
mitted  to  probate.  to  provisions  as  to  other  wills. 

§  1345.     Additional    requirements    in    probate    of 
nuncupative  wills. 

§  1344.  Nuncupative  wills,  when  and  how  admitted  to  probate.  Nuncu- 
pative wills  may  at  any  time,  within  six  months  after  the  testamentary 
words  are  spoken  by  the  decedent,  be  admitted  to  probate,  on  petition  and 
notice  as  provided  in  article  one,  chapter  two  of  this  title.  The  petition,  in 
addition  to  the  jurisdictional  facts,  must  allege  that  the  testamentary  words 
or  the  substance  thereof  were  reduced  to  writing  within  thirty  days  after 
they  were  spoken,  which  writing  must  accompany  the  petition. 

Nuncupative  wills.    Civ.  Code,  §§  1288-1291.  words  or  the   substance   thereof  were  reduced  to 

Petition,  notice,  and  proof.    Ante,  §§  1298-1309.        writing,     within     thirty     days     after     they     were 

Legislation  8  1344.     Enacted  March  11,  1873 ;  ^po   en.  ^       „„    .        ^        , . 

based    on    Stats.    1850.    p.    178,  §  8,    which    read.  o,^"'^''^?^*'^,^;!^"/;    See  note^s  20  Am.  Dec.  44 ; 

"No    proof   shall   be   received   of   any    nuncupative  81  Am.  Dec,  2^0;   67  Am.  St.  Rep.  5/2. 
will,   unless  it  be  offered  within   six  months  after  CODE  COMMISSIONERS'  NOTE.    Stats.  1850, 

speaking  the   testamentary  words,   nor  unless   the  p.    178,  §  8.      What    is    a    nuncupative    will.     See 
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1   Haymond  and   Huroh's   Ann.  Civ.   Codo,  p.   360,         Code.  §  1290.     Testamrntary  words  to  be  reduced 
§1288,    and   note.      Requisitp.,s   of  such   will.     See         to  writing.     Civ.  Code,  §  1291,  and  note. 
Civ.     Code,  §  1189,     and     nolo.      Proof    of.       Civ. 

§  1345.  Additional  requirements  in  probate  of  nuncupative  wills.  The 
superior  court  must  not  receive  or  entertain  a  petition  for  the  probate  of  a 
nuncupative  will  until  the  lapse  of  ten  days  from  the  death  of  the  testator, 
nor  must  such  petition  at  any  time  be  acted  on  until  the  testamentary  words 
are,  or  their  substance  is,  reduced  to  writing  and  filed  with  the  petition,  nor 
until  the  surviving  husband  or  wife  (if  any),  and  all  other  persons  resident 
in  the  state  or  county  interested  in  the  estate  are  notified  as  hereinbefore 
provided. 

Legislation    8    1345.      1.  Enacted     March     11,  contest   the   probate   of   such   will,    if   they    think 

1872;  based  on   Stats.  1850,  p.   178,    §   9,  which  proper." 

read,    "No   probate   of  any   nuncupative   will   shall  2.    Amended    by    Code    Amdts.     1880,    p.    79, 

be   granted   for   fourteen   days   after   the   death   of  substituting    (1)     "superior"    for    "probate,"    (2) 

the  testator,  nor  shall  any  nuncupative  will  be  at  "^'^K',    ^°^   "fourteen,"    and    (3)    "until"    for    "un- 

any   time  proved,   unless  the   testamentary  words,  less." 

or    the    substance    thereof,    be    first    committed    to  CODE  COMMISSIONERS'  NOTE.    Stats.  1850. 

writing,    and    process    be    issued    to    call    in    the  p.    178,  §  9 ;    see    1    liaymond    and    Burch's    Ann. 

widow,  or  other  person  or  persons  interested,   to  Civ.  Code,  p.  361,  §  1291,  and  note. 

§  1346,     Contests  and  appointments  to  conform  to  provisions  as  to  other 

wills.  Contests  of  the  probate  of  nuncupative  wills  and  appointments  of 
executors  and  administrators  of  the  estate  devised  thereby  must  be  had,  con- 
ducted, and  made  as  hereinbefore  provided  in  cases  of  the  probate  of  written 
wills. 

Probate   contests.    Ante,  §§  1312   et   seq.,   1327  CODE  COMMISSIONERS'  NOTE.      Olographic 

*'  seq.  will.     No  special  provisions  relating  to  olographic 

Contesting  appointment  of  executors,  etc.    Post,  wills   are   made,    other   than   provided   in    §  1309, 

§§  1351,  1374.  ante;  §§  1929-1950,  post;  and  Civ.  Code,  §  1277. 

Legislation  §  1346.     Enacted  March  11,  1872. 

CHAPTER  III. 

EXECUTORS    AND    ADMINISTRATORS,    THEIR   LETTERS,   BONDS,    REMOVALS, 

AND  SUSPENSIONS. 

Article  I.     Letters  Testamentary  and   of  Administration   with  the  Will   Annexed,  How 
and  to  Whom  Issued.     §§  1348-1356. 
II.     Form  of  Letters.     §§  1360-1362. 

III.  Letters    of    Administration,    to    Whom    and   the    Order   in    "Which    They    are 

Granted.     §§  1365-1370. 

IV.  Petition  and  Contest  for  Letters,  and  Action  Thereon.     §§  1371-1380. 
V.     Revocation  of  Letters,  and  Proceedings  Therefor.     §§  1383-1386. 

VI.     Oaths  and  Bonds  of  Executors  and  Administrators.     §§  1387-1407. 
VII.     Special  Administrators,  and  their  Powers  and  Duties.     §§  1411-1417. 
VIII.     Wills  Found  after  Letters  of  Administration  Granted  and  Miscellaneous  Pro- 
visions.    §§  1423-1429. 
IX.     Disqualification  of  Judges  and  Transfers  of  Administrations.     §§  1430-1433. 
X.     Removals  and  Suspensions  in  Certain  Cases.     §§  1436-1440. 

ARTICLE  I. 

LETTERS  TESTAMENTARY  AND  OF  ADMINISTRATION  WITH  THE   WILL  AN- 
NEXED, HOW  AND  TO  WHOM  ISSUED. 

§1348.     Corporations  as  executors.  §1353.  Executor  of  an  executor. 

§1349.     To  whom  letters  on  proved  will  to  issue.  §1354.  Letters    of    administration   where    minor 

§  1350.     Who  incompetent  as  executor.  executor. 

§  1350a.  When  no  executor  is  named  in  will.  §  1355.  Acts  of  a  portion  of  executors  valid. 

§  1351.     Interested  parties  may  file  objections.  §  1356.  Authority    of    administrators    with    will 

§  1352.     Married  woman  may  be  executrix.  annexed.      Letters,  how  issued. 

§  1348.  Corporations  as  executors.  Corporations  authorized  by  their 
articles  of  incorporation  to  act  as  executor,  administrator,  guardian  of  es- 
tates, assignee,  receiver,  depositary,  or  trustee,  and  having  a  paid-up  capital 
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of  not  less  than  two  hundred  and  fifty  thousand  dollars,  of  which  one  hun- 
dred thousand  dollars  shall  have  been  actually  paid  in  in  cash,  may  be  ap- 
pointed to  act  in  such  capacity  in  like  manner  as  individuals.  In  all  cases 
in  which  it  is  required  that  an  executor,  administrator,  guardian,  assignee, 
receiver,  depositary,  or  trustee,  shall  qualify  by  taking  and  subscribing  an 
oath,  or  in  which  an  affidavit  is  required,  it  shall  be  a  sufficient  qualification 
by  such  corporation,  if  such  oath  shall  be  taken  and  subscribed,  or  such  affi- 
davit made,  by  the  president  or  secretary  or  manager  thereof;  and  such 
officer  shall  be  liable  for  the  failure  of  such  corporation  to  perform  any  of 
the  duties  required  by  law  to  be  performed  by  individuals  acting  in  like 
capacity  and  subject  to  like  penalties;  and  such  corporation  shall  be  liable 
for  such  failure  to  the  full  amount  of  its  capital  stock  and  upon  the  bond 
required  upon  its  assuming  the  trusts  provided  for  herein. 

Legislation  §  1348.     Added    by    Stais.    1887,  the  law,  and  no  objection  has  been  raised 

P-  '^^-  as  to  its  solvency  or  financial  responsibil- 

Bond  not  required  of  corporation  execu-  ity.    Estate  of  Kilborn,  5   Cal.  App.   161; 

tor.     An  order  granting  letters  testament-  89  Pac.  985. 

ary  to  a  corporation,  named  as  co-executor,  Foreign  corporation  as  executor  or  administra- 

without   requiring   any    bond,    is   justified,  tor.    See  note  24  L.  R.  A.  291. 
where  such  corporation  is  qualified  under 

§  1349.  To  whom  letters  on  proved  will  to  issue.  If  no  objection  is  made 
as  provided  in  section  thirteen  hundred  and  fifty-one,  the  court  admitting  a 
will  to  probate,  after  the  same  is  proved  and  allowed,  must  issue  letters 
thereon  to  the  persons  named  therein  as  executors  who  are  competent  to  dis- 
charge the  trust,  unless  they  or  either  of  them  have  renounced  their  right  to 
letters.  In  the  order,  the  court  must  ascertain  and  determine  whether  said 
estate  is  worth  more  or  less  than  ten  thousand  dollars,  which  determination 
is  conclusive  for  the  purpose  of  giving  notice  to  creditors,  but  for  no  other 
purpose. 

Letters  testamentary,  form  of.    Post,  §  1360.  it<""s,  but  for  no  other  purpose.'      The  object   of 

Esecutor  *^^*  '^^'  amendment  is  to  require  the  court  to  find 

1.  QuaUfication  of.    Post    §§  1387-1407.  ^he   value   of   the   estate  for  the   sole   purpose   of 

2.  Power  of,  before  quaUfication.    Civ.  Code,  fixin?  the  time  for  which  notice  to  creditors  must 
§1373.  be  given." 

be'apSe°d."sef  ctv."code"Vi°3\r"'''  ^"'  Constitutionality  of  section.    The  amend- 

4.  May  pay  funeral  expenses  and  take  steps  ment    to    this    section    in    1907,    relative    to 

to  preserve  estat*  before  qualifying.    See  Civ.  the   fixing   of   the   value   of   the   estate   for 

Code,  §13(3.  ^}jg  purpose  of  giving  notice  to  creditors, 

Legislation   §    1349.     1.  Enacted     March     11,  is    special    legislation,    and    is    unconstitu- 

**T^:.,!'u^^'^  ""  Probate  Act  1851,  §  41,  which       tional.   Estate  of  Becker,  20  Cal.  App.  513: 
read:      When  any  will  shall  have  been  proved  and         -,c>q  p         yq-  rry 

allowed,     the     probate    court     shall     issue    letters         J^^»rrat.  (»o. 

thereon  to  the  persons  named  in  the  will  as  exec-  Construction  of  code.  Proceedings  for 
utors,  who  are  competent  to  discharge  the  trust,  the  admission  of  a  will  to  probate,  and 
and  who  shall  appear  and  qualify."  When  en-  f  x.  issuance  of  letters  of  idmhnl'jtra- 
acted  in  1872,  §  1349  read:  "The  court  admitting  ^.'^  ^"^  issuance  oi  letters  01  aaministia- 
a  wi'l  to  probate,  after  the  same  is  proved  and  tion  with  the  Will  annexed  upon  the  estate 
a'.l-;wed,  must  issue  letters  thereon  to  the  persons  of  the  decedent,  are  distinct  in  their  na- 
riamed  therein  as  executors  who  are  competent  ture,  and  the  procedure  for  each  proceed- 
to  discharge  the  trust,  who  must  appear  and  .  •  >.  u  <■  ,V  j  ^  ^  a  u  ^j  u  y.y^^ 
qualify,  unless  objection  is  made,  as  provided  in  ^^S  is  to  be  followed  as  prescribed  therefor 
section  1351."  by   the    code.     Estate   of   Eichardson,    120 

2.  Amendment  by  Stats.  1901,  p.  203  ;    uncon-  Cal.  344  •  52  Pac    832 

stitutional.    See  note  ante,  §  5.  -KT^+i^i  ^-e  „^J,tj   „1j™   *        i    *.i               ... 

3.  Amended  by  Stats.  1907,  p.  312;  the  code  Notice  Of  application  for  letters  not  re- 
commissioner  saying,  "The  words  'who  must  ap-  QUired.  Letters  testamentary  to  the  ex- 
pear  and  qualify'  toward  the  end  of  the  section,  ecutor    issue    only    upon    and    as    a    conse- 

f/«\Ti"®'''  ^-It  '°  f^'.i'■  ^'r^  ^'^  inserted  'un-  quence    of    the   probate    of   the    will,    and 

less  they  or  either  of  them   have  renounced  their  ^    .  .  <.    .,  i.    x-  .  .  "'^"'    "•'' ^' 

rights  to  letters,  and  if  no.'     At  the  end  of  the  notice  ot   the  probating  is  required  to  be 

section    has   been    added    the    following:    'In    the  given,    and   such    notice   involves    a    notice 

order     the    court    must    ascertain    and    determine  that  letters  will  issue  upon  the  probate   to 

whether   said    estate    is   worth    more   or   less    than  ..  „    „„„„„<. u    *  ,.•         ■  ■      j 

ten  thousand  dollars,  which  determination  is  con-  t"®   executor;    but   no    notice   is   required, 

elusive  for  the  purpose  of  giving  notice  to  cred-  Bpecifically,   of   the   application  for   letters 
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§  1350 


liminary  to  an  order  directing  letters  to 
issue,  is  sufficient.  Will  of  Warfield,  22 
Cal.ol;  83  Am.  Dec.  49. 

Letters  testamentary  as  evidence.  The 
introduction  in  evidence  of  letters  testa- 
mentary is  sufficient  evidence  of  the  death 
of  the  per.son,  and  of  an  order  appointing 
the  plaintiffs  as  his  executors.  Garth- 
waite  V.  Bank  of  Tulare,  134  Cal.  237;  66 
Pac.328. 

Right  of  non-resident  legatee  under  for- 
eign will  to  letters.    See  note  ante,  §  1323. 

Agreement  to  renounce  executorship  when  illegal. 
See  note  48  Am.  Rep.  332. 

What  constitutes  renunciation  of  trust  by  execu- 
tor.   See  note  20  Ann.  Cas.  836. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  452,  §41;  Beckett  v.  Selover,  7  Cal.  215;  68 
Am.  Dec.  237.  Notice  of  application^  for  the 
prokite  of  the  will  is  required  by  §  1303  (§  13), 
ante  but  no  notice  is  required  specifically  ol 
application  for  letters:  they  issue  as  the  conse- 
auence  of  the  probate  of  the  will  to  the  executor 
named  therein.  Will  of  Warfield,  22  Cal  66; 
83  ^m  Dec  49.  "We  are  not  aware  oi  aiiy 
provision  of  law  which  limits  the  period  within 
which  letters  of  administration  on  the  estates  or 
deceased  persons  may  be  granted."  Crockett  J., 
in  the  case  of  Healy  v.  Buchanan,  34  Cal.  571. 
Who  are  competent.  See  §1365.  \\  ho  not. 
§§  1369,  1370,  post,  and  notes.  Though  not 
named  as  such,  if  it  appears  from  the  terms  of 
the  will  that  the  testator  intended  to  commit 
the  execution  of  his  will  to  a  certain  person, 
sucn  person  i^  entitled  to  be  appointed  executor. 
See  Haymond  and  Burch's  Ann.  Civ.  Code,  §  1371, 
p  386  No  person  has  any  power,  as  executor, 
until  he  qualifies,  except  to  pay  funeral  expenses, 
and  take  steps  to  preserve  the  estate.  Id.,  §  137d. 
Where  the  judgment  of  the  probate  court,  re- 
fusing the  probate  of  a  will,  was  rendered  on 
a  petition,  as  well  for  letters  as  for  probate,  is 
reversed  bv  the  supreme  court,  that  court  will 
not  direct  "letters  to  be  issued  on  the  prayer 
of  the  petition,  when  it  appears  that  the  ques- 
tion as  to  who  should  be  appointed  administrator 
with  the  will  annexed,  had  not  been  reached  in 
the  court  below.    Estate  of  Wood,  36  Cal.  82. 

§  1350.  Who  incompetent  as  executor.  No  person  is  competent  to  serve 
as  executor  who,  at  the  time  the  will  is  admitted  to  probate,  is : 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime ; 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust 
by  reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  in- 
tegrity. 


testamentary.   Will  of  Warfield,  22  Cal.  51; 
83  Am.  Dee.  49. 

Admission  of  will  to  probate  includes 
right  to  letters.  The  naming  of  an  execu- 
tor is  ordinarily  a  part  of  a  will,  and  in 
tlie  absence  of  any  objection  to  his  com- 
petency, an  order  admitting  the  will  to 
jirobate  includes  the  right  to  have  letters 
testamentary  issued  to  him.  Estate  of 
Eichardson.'l20  Cal.  344;  .52  Pac.  832. 

Court  must  a.j)point  executor  named  in 
will  when.  At  the  time  of  admitting  a 
will  to  probate,  the  court  must  appoint  as 
executor  the  person  named  as  such,  in  the 
will,  if  he  petitions  for  letters  testament- 
ary, and  is  not  incompetent,  unless  writ- 
ten objections  are  filed  showing  that  the 
applicant  is  incompetent  upon  some  one 
of  the  grounds  specified  in  §  13.50,  post. 
Estate  of  Bauquier,  88  Cal.  302;  26  Pac. 
178,  532.  The  court  may,  upon  objections, 
decline  to  appoint  an  executor,  although 
named  in  the  will.  Estate  of  Kilborn,  5 
Cal.  App.  161;  89  Pac.  985. 

Order  changing  time  for  publication  of 
notice  to  creditors.  Where  the  estate  is 
at  first  ascertained  and  determined  to  be 
worth  less  than  ten  thousand  dollars,  the 
court  may,  upon  a  subsequent  showing  by 
creditors  that  the  estate  is  worth  more 
than  ten  thousand  dollars,  vacate  its  first 
order,  and  order  a  publication  for  ten 
months.  Estate  of  Becker,  20  Cal.  App. 
513;  129  Pac.  795. 

Sufficiency  of  statement  of  proof  of  will. 
It  is  not  necessary  to  the  validity  of  a 
probate,  that  a  formal  judgment  or  decree 
that  the  will  is  admitted  to  probate  or  is 
proved  shall  be  entered:  a  direct  state- 
ment that  the  will  is  proved,  although 
entered  in  the  minutes  as  part  of  and  pre- 


Minors  incompetent  to  serve  as  executors.  Post, 
§  1354. 

Some  of  executors  unable  to  act.    Post,  §  1354. 

Marriage,  as  affecting  competency.    Post,  §  1352. 

Letters  of  administration  with  will  annexed. 
Post,  §  1356. 

Legislation  §  1350.  1.  Enacted  March  11, 
1S73;  base!  on  Probate  Act  1851,  §  55  (q.  v., 
pi^st.  Legislation  §  1369)  and  on  §  42  as  amended 
by  Stats.  1861,  p.  631,  the  latter  reading:  "Sec. 
42.  No  person  shall  be  deemed  competent  to 
serve  as  executor  who  at  the  time  of  the  will  is 
proved,  shall  be:  First.  Under  age  of  majority; 
or.  Second.  Who  shall  be  convicted  of  an  in- 
famous crime;  or.  Third.  Who,  upon  proof,  shall 
be  adjudged  by  the  court  incompetent  to  execute 
the  duties  of  the  trust  by  reason  of  drunkenness, 
improvidence,  or  want  of  understanding,  or  integ- 
rity. If  any  such  person  be  named  as  the  sole 
executor  in  any  will,  or  if  all  the  persons  named 
2  Fair. — 95 


as  executors  are  incompetent,  or  shall  renounce, 
or  fail,  to  apply  for  letters,  or  to  appear  and 
qualify,  letters  of  administration,  with  the  will 
annexed,  shall  be  issued." 

2.  Amended  by  Code  Amdts.  1877-78,  p.  Ill, 
inserting  the  clause  "as  designated  and  provided 
for  the  grant  of  letters  in  cases  of  intestacy." 

3.  Amendment  by  Stats.  1901,  p.  203;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  313;  the  code 
commissioner  saying,  "The  final  clause  respect- 
ing the  renouncement  by  executors  was  omitted 
and  the  matter  provided  for  in  new  section  1350a." 

Who  may  be  adjudged  incompetent  to 
act  as  executor.  The  court  has  no  right 
to  adjudge  a  person  incompetent  to  be 
appointed  as  an  executor,  unless  he  falls 
within  one  of  the  classes  expressly  de- 
clared to  be  incompetent  by  statute.    Es- 


§  1350a 
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tate  of  Bauquier,  88  Cal.  302;  26  Pac.  178. 
The  court  has  no  power  to  add  to  the 
statutory  disqualifications  of  an  adminis- 
trator; and  an  adverse  claim  to  property, 
claimed  by  the  estate  of  a  deceased  per- 
son, is  not  a  statutory  disqualification  of 
a  resident  son  of  the  deceased,  otherwise 
competent  to  act,  and  such  son  is  entitled 
to  letrers,  as  against  a  corporation  au- 
thorized to  act  by  a  non-resident  executor. 
Estate  of  Brundage,  141  Cal.  53S;  75  Pac. 
175.  Where  the  petitioner  for  the  revoca- 
tion of  letters  of  administration  to  the 
public  administrator  is  the  son  of  a 
Chinese  decedent,  proof  that  he  cannot 
speak  English,  and  is  not  familiar  with 
the  state  constitution,  does  not  show  such 
lack  of  understanding  as  to  be  incompe- 
tent to  receive  letters;  and  where  there 
is  other  evidence  showing  that  he  is  a  per- 
son of  intelligence  and  education,  he  can- 
not be  held  to  be  incompetent.  Estate  of 
Li  Po  Tai,  108  Cal.  484;  41  Pac.  486.  The 
mere  fact  that  a  person  named  as  execu- 
trix in  a  will  claims  property  as  her  own, 
which  the  other  legatees  insist  belonfrs  to 
the  estate,  does  not,  of  itself,  show  a  want 
of  integrity,  nor  disqualify  her  from  serv- 
ing as  executrix.  Estate  of  Bauquier,  88 
Cal.  302;  26  Pac.  178.  The  fact  that  the 
widow  was  an  unfaithful  wife,  and  vio- 
lated her  marriage  obligation,  does  not 
tend  to  show  lack  of  integrity,  within  the 
meaning  of  this  section.  Estate  of  New- 
man, 124  Cal.  688;  45  L.  R.  A.  780;  57  Pac. 
680. 

Evidence  of  want  of  integrity.  While 
the  court  is  authorized  to  refuse  to  ap- 
point an  executor  named  in  a  will  for 
want  of  integrity,  yet  this  power  should 
not  be  exercised,  except  upon  clear  and 
convincing  evidence  establishing  such  dis- 
qualifying fact.  Estate  of  Bauquier,  88 
Cal.  302;  26  Pac.  178. 

Wlien  court  may  appoint  administrator 
to  take  place  of  executor.  When  an  ex- 
ecutor renounces  his  right  to  letters  testa- 
mentary, letters  of  administration  with 
the  will  annexed  must  be  issued  as  pro- 
vided by  §  1365,  post.  Estate  of  Garber, 
74  Cal.  338;  16  Pac.  233.  Where  an  execu- 
trix has  virtually  resigned,  the  court  has 
power  to  appoint  both  a  special  and  a 
general  administrator.  Estate  of  Allen, 
78  Cal.  581;  21  Pac.  426.  Where  letters 
testamentary  have  been  issued  to  an  ex- 
ecutrix, the  court  has  no  power  afterwards 
to  appoint  a  special  administrator  of  the 
estate,    unless    the    executrix   is    first    sus- 

§  1350a.  When  no  executor  is  named  in  will.  If  no  executor  is  named  in 
the  will,  or  if  the  sole  executor  or  all  the  executors  therein  named  are  dead, 
or  incompetent,  or  renounce,  or  fail  to  apply  for  letters,  or  to  appear  and 
qualify,  letters  of  administration  with  the  will  annexed  must  be  issued  as 
designated  and  provided  for  in  granting  of  letters  in  case  of  intestacy. 


pended  or  removed.  Sehroeder  v.  Superior 
Court,  70  Cal.  343;  11  Pac.  651.  Pending 
an  appeal  from  an  order  removing  execu- 
tors, the  court  has  no  power  to  appoint 
an  administrator  with  the  will  annexed,  on 
the  nomination  of  the  widow.  Estate  of 
Chadbourne,  14  Cal.  App.  481;  112  Pac. 
472. 

"Integrity,"  defined.  The  word  "integ- 
rity," as  used  in  this  section,  means  sound- 
ness of  moral  principle  and  character,  and 
is  synonymous  with  probity,  honesty,  and 
uprightness  in  business  relations  with 
others.  Estate  of  Bauquier,  88  Cal.  302;  26 
Pac.  178. 

Who  may  be  executors.  See  notes  54  Am.  Dec. 
518;  Ann.  Cas.  1913B,  1162. 

Eight  of  alien  or  non-resident  to  appointment 
as  executor.  See  notes  113  Am.  St.  Kep.  562;  3 
Ann.  Cas.  988;  Ann.  Cas.  1912A,  747;  1  L.  R.  A. 
(N.  S.)  341. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
pp.  453,  454,  §§42,  45;  Stats.  1861,  p.  631, 
§§  13,  18.  If  a  brother  is  the  smviving  part- 
ner, he  may  not  be  appointed.  Cornell  v.  Gal- 
laher,  16  Cal.  367;  see  §  1365,  post.  One  en- 
titled to  administer  may  not  be  adjudged  incom- 
petent, under  the  third  subdivision.  In  Coope 
V.  Lowerre,  1  Barb.  Ch.  45,  under  a  similar  pro- 
vision, it  was  held  that  the  surrogate  in  Nevf 
York  had  no  discretion  to  exclude  one  entitled 
to  administer  by  preference  under  the  statute, 
it  being  held  that  no  degree  of  legal  or  moral 
guilt  or  delinquency  was  sufficient  to  exclude  a 
person  from  the  administration  as  next  of  kin 
in  the  cases  preferred  by  the  statute,  unless 
such  person  had  been  actually  convicted  of  an 
infamous  crime.  Subd.  2.  In  this  case  admin- 
istration was  granted  to  one  proved  to  be  dis- 
honest, and  adjudged  guilty  of  crim.  con.,  and 
a  large  judgment  recovered  against  him.  This 
principle  was  affirmed  in  the  case  of  Harrison  v. 
McMahon,  1  Bradf.  283,  where  one  charged  with 
gambling,  and  having  no  regular  business  other 
than  gambling,  was  granted  letters.  On  this 
same  principle,  in  Estate  of  Pacheco,  23  Cal. 
480,  letters  were  granted  to  one  of  great  age, 
who  could  neither  read  nor  write,  nor  well  un- 
derstand the  English  language;  the  court  hold- 
ing, that,  though  it  might  be  difficult,  yet  the 
discharge  of  the  duty  was  not  impossible,  nor 
was  the  statutory  want  of  understanding  thereby 
sufficiently  shown.  Estate  of  Pacheco,  23  Cal. 
480;  see  sequel  in  this  case.  Estate  of  Pacheco, 
29  Cal.  226.  Letters  properly  issued,  after  no- 
tice, will  not  be  revoked  and  others  issued  on 
reouest  of  one  entitled  thereto  in  his  own  right, 
to  a  person  whom  he  may  designate.  Estate  of 
Carr,  25  Cal.  586.  The  statute,  by  §§42,  48, 
97,  and  178  (§§  1350,  1356,  1426,  and  1561, 
post),  in  express  terms  provides  for  the  execu- 
tion of  the  will  of  the  testator  in  case  of  the 
death,  failure  to  act,  or  other  disability  of  the 
executor  named  in  the  will.  Kidwell  v.  Brumma- 
gim,  32  Cal.  441.  Letters  testamentary  or  of 
administration  will  not  issue  of  course  on  the 
admission  of  a  will  to  probate;  this  is  only  done 
in  the  case  where  an  executor  is  named;  the 
admission  to  probate  is  based  on  certain  proofs, 
the  letters  are  issued  on  others  entirely  different, 
though  additional.  This  view  is  sustained  by 
Estate  of  Wood,  36  Cal.  82. 
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Legislation  §  1350a.  Added  by  Stats.  1907, 
p.  313.  See  code  commissioner's  note  to  §  1350, 
ante. 

Construction  of  code  sections.     It  was 

the  manifest  intention  of  the  legislature 
to  make  the  provisions  of  §  13(J5,  post, 
regulating  the  grant  of  letters  in  cases 
of  intestacy,  applicable  in  any  case  pro- 
vided for  by  this  section,  including  cases 
where  the  executor  dies  before  the  will  is 
probated  or  letters  are  issued.  Estate  of 
McDonald,  118  Cal.  277;  50  Pac.  399.  This 
section  is  controlled  by  §  1365,  post.  Es- 
tate of  Crites,  155  Cal.  392;  101  Pac.  316. 

Application  of  section.  This  section  ap- 
plies only  to  cases  where  an  executor  is 
named  in  the  will;  and  where  a  will  omits 
to  appoint  an  executor,  the  public  admin- 
istrator has  no  right,  as  against  a  legatee, 
to  letters  of  administration  with  the  will 
annexed.  Estate  of  Von  Bunckeu,  120  Cal. 
343;  52  Pac.  819.  This  section  is  not  re- 
stricted to  any  class  of  wills,  and  foreign 
wills  are  included  in  its  provisions.  Es- 
tate of  Coan,  132  Cal.  401;  64  Pac.  691. 

Knowledge  imputed  to  testator.  The 
testator  is  presumed  to  know  that,  should 


the  executor  named  in  the  will  die,  with- 
out any  provision  made  therein  for  such 
event,  the  court  has  authority  to  appoint 
an  administrator  with  the  will  annexed, 
who  would  thereupon  be  invested  with  all 
the  powers  of  the  executor  named,  subject 
only  to  the  limitations  of  the  statute 
itself.   Kidwell  v.  Brummagim,  32  Cal.  437. 

Letters  of  administration  with  will  an- 
nexed issue  when.  Where  a  person,  nomin- 
ated in  a  will  as  executrix,  is  found  to  be 
incompetent,  letters  of  administration  with 
the  will  annexed  should  issue  as  in  cases  of 
intestacy.  Estate  of  Munroe,  161  Cal.  10; 
Ann.  Cas.  1913B,  1161;  118  Pac.  242. 

Right  to  letters  of  administration  with 
will  annexed.  A  child  of  a  testator,  who 
is  a  devisee  and  legatee  under  the  will 
has  a  preferred  right  to  letters  of  admin- 
istration with  the  will  annexed,  as  against 
the  widow,  who  fails  to  show  any  right 
to  succeed  to  some  portion  of  the  estate; 
and  the  same  rule  applies  to  her  nominee. 
Estate  of  Crites,  155  Cal.  392;  101  Pac. 
316. 

Cases  of  intestacy.  See  note  post,  §  1365. 


§  1351.  Interested  parties  may  file  objections.  Any  person  interested  in 
the  estate  or  will  may  file  objections  in  writing  to  granting  letters  testa- 
mentary to  the  persons  named  as  executors  or  any  of  them,  and  the  objec- 
tions must  be  heard  and  determined  by  the  court;  a  petition  may,  at  the 
same  time,  be  filed  for  letters  of  administration  with  the  will  annexed. 


Letters  of  administration  with  will  annexed. 
Post,  §  1356. 

Legislation  §  1351.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  43,  as 
amended  by  Stats.  1861,  p.  631,  which  read: 
■'Any  person  interested  in  a  will,  may  file  objec- 
tions in  writing,  to  the  granting  of  letters  tes- 
tamentary to  the  persons  named  as  executors,  or 
any  of  them,  and  the  objections  shall  be  heard 
and  determined  by  the  court;  a  petition  may  also 
be  filed  for  the  issuance  of  letters  of  administra- 
tion with  the  will  annexed."  When  enacted  in 
1872,  §  1351  read  as  at  present,  except  for  the 
amendment  of  1907. 

a.  Amendment  by  Stats.  1901,  p.  203;  un- 
constitutional.    See  note  ante,  §  5. 


3.  Amended  by  Stats.  1907,  p.  313,  substi- 
tuting "the  estate  or"  for  "a"  ;  the  code  commis- 
sioner saying,  "The  words  '[the]  estate  or'  are 
inserted  before  'will,'  the  reason  being  self-evi- 
dent." 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  453,  §43;  Stats.  1861,  p.  631,  §  13.  Under 
this  section,  a  petition  for  letters  to  the  party 
objecting  may  be  filed  with  the  objections,  and 
the  two  applications,  as  also  the  objections,  be 
heard  and  determined  under  the  same  notice,  and 
at  the  same  time.  If  the  countt r-petition  and 
objections  are  filed  on  the  day  set  for  hearing 
the  first  application,  it  may  be  postponed  to  the 
day  fixed  for  the  hearing  of  the  second  applica- 
tion, and  the  whole  matter  heard  together  and 
determined. 


§  1352.  Married  woman  may  be  executrix.  A  married  woman  may  be 
appointed  an  executrix.  The  authority  of  an  executrix,  who  was  unmarried 
when  appointed,  is  not  extinguished  nor  affected  by  her  marriage. 

When  a  married  woman  is  named  as  executrix, 
she  may  be  appointed  and  serve  in  every  respect 
as  a  feme  sole." 

2.    .\me;ulpd  by  Stats.  1891,  p.  136. 

Construction  of  section.  Under  the  old 
§  1352,  the  marriage  of  an  executrix  did 
not,  CO  instante,  deprive  her  of  the  power 
to  act:  it  merely  rendered  her  incompetent 
so  that  she  could  be  proceeded  against  for 
suspension  and  removal,  under  this  sec- 
tion and  the  sections  immediately  follow- 
ing. Schroeder  v.  Superior  Court,  70  Cal. 
343;  11  Pac.  G51 ;  Estate  of  Allen,  78  Cal. 
581;  21  Pac.  426;  McMillan  v.  Hayward, 
94  Cal.  357;  29  Pac.  774;  Cosgrove  v.  Pit- 
man, 103  Cal.  268;  37  Pac.  232. 


Married  woman  may  be  administratrix.  Post, 
§  1370. 

Legislation  8  1352.  1.  Enacted  March  11, 
1872:  based  on  Probate  Act  1851,  §  44  as 
amended  by  Stats.  1861,  p.  631,  and  §  56  as 
amended  by  Stats.  18(59-70,  p.  63  7,  which  read: 
"Sec.  44.  When  an  unmarried  woman,  who  shall 
have  been  appointed  executrix,  shall  marry,  her 
marriage  shall  extinguish  her  authority;  when  a 
married  woman  is  nominated  as  executrix,  she 
may  be  appointed  and  serve  in  every  respect  as 
if  she  were  a  feme  sole."  "Section  56.  When 
an  unmarried  woman,  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage 
shall  extinguish  her  authority.  Administration 
shall  not  be  granted  to  a  [or]  at  the  request  of 
a  married  woman."  When  enacted  in  1872,  §  1352 
read:  "When  an  unmarried  woman,  appointed 
executrix,  marries,  her  authority  is  entinguished. 


§§  1353, 1354 
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Effect  of  remarriage  of  -vyidow.  After 
a  surviving  wife  remarries  she  cannot 
nominate  a  third  person  to  act  as  admin- 
istrator of  her  deceased  husband's  estate. 
Estate  of  Allen,  78  Cal.  581;  21  Pac.  426. 

CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 


§ 


p.  453,  §§  44,  56;  Stats.  1861,  p  631,  §  15;  Stats. 
1865-66,  p.  765,  §2;  Stats.  1870,  p.  637,  §1; 
see  act  of  February  13,  18  72,  and  §§  1369,  and 
1370,  post,  and  notes;  see  Chapman  v.  Hollijter, 
42  Cal.  462.  In  Teseliemacher  v.  Thompson,  13 
Cal.  20,  79  Am.  Dec.  151,  it  was  held  that  the 
executrix  marrying,  her  authority  ceased.  Curtis 
V.  Sutter,  15  Ca"l.  259. 


1353.  Executor  of  an  executor.  No  executor  of  an  executor  shall,  as 
such,  be  authorized  to  administer  on  the  estate  of  the  first  testator,  but  on 
the  death  of  the  sole  or  surviving  executor  of  any  last  will,  letters  of  admin- 
istration with  the  will  annexed,  of  the  estate  of  the  first  testator,  left  unad- 
ministered,  must  be  issued. 


Letters  of  administration  with  will  annexed. 
Post,  §  1356. 

Authority  given  executor  to  appoint  an  executor 
is  void.    Civ.  Code,  §  1372. 

Legislation  §  1353.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  45),  substituting 
"must"  for  "shall"  after  "unadministered." 

Eights  of  administrator  of  deceased  ex- 
ecutrix. A  trust  fund  held  by  the  de- 
ceased as  executrix  of  her  deceased 
husband's  estate,  and  presumed  to  be  seg- 
regated by  her  from  her  own  estate,  is 
no  part  of  her  estate,  and  her  adminis- 
trator does  not  succeed  to  her  rights  or 
duties  as  executrix.  Burke  v.  Maguire,  154 
Cal.  456;  98  Pac.  21. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  453,  §45;  see  1  Haymond  and  Burch's  Ann. 
Civ.  Code,  §  13  72,  p.  386.  "An  authority  to  an 
executor  to  appoint  an  executor  is  void."  By 
Civ.  Code,  §  1371,  "Where  it  appears,  by  the 
terms  of  a  will,  that  it  was  the  intention  of  the 
testator  to  commit  the  execution  thereof  and 
the  administration  of  his  estate  to  any  person 
as  executor,  such  person,  although  not  named 
executor,  is  entitled  to  letters  testamentary  in 
like  manner  as  if  he  had  been  named  executor." 
Bush  V.  Lindsey,  44  Cal.  121.  "Elizabeth  Keller 
died,  leaving  surviving  children,  but  bequeathing 
all  her  property  to  her  grandson,  who  was  ap- 
pointed her  administrator.  After  coming  into 
possession  of  some  of  the  moneys  belonging  to 
the  estate,  he  died,  leaving  the  estate  unsettled. 
Subsequently,    the    plaintiff,    as    administrator    de 


bonis  non  of  Mrs.  K.'s  estate,  brought  suit  in 
the  district  court  of  the  sixth  judicial  district 
r.?:ainst  the  administrator  of  the  grandson  to  en- 
force payment  of  a  claim  for  money  and  personal 
property  of  Mrs.  K.'s  estate,  which  had  been  re- 
ceived by  the  grandson.  The  plaintiff  had  judg- 
ment, but  a  new  trial  was  granted.  On  appeal, 
the  order  granting  the  new  trial  is  reversed  and 
the  cause  remanded."  The  following  points  were 
decided  in  this  case: 

Probate  practice  —  Construction  of  statute. 
While  the  probate  court  possesses  general  pro- 
bate jurisdiction,  it  is  not  authorized  by  the 
Probate  Act  to  cite  the  administrator  of  an  ad- 
ministrator to  settle  the  account  of  his  intestate 
with  the  estate  of  which  he  was  administrator. 

Construction  of  constitution.  Section  8  of  ar- 
ticle VI  of  the  constitution  requires  the  aid  of 
a  statute  to  afford  the  probate  court  the  neces- 
sary means  for  the  exercise  of  this  jurisdiction. 

Right  to  recover.  Those  who  are  interested  in 
such  an  estate  have  a  right  to  recover  from  the 
administrator  the  money  and  property  remaining 
in  his  hands  which  belong  to  the  estate;  and  in 
order  to  ascertain  the  amount  of  such  money  and 
property,  an  account  must  be  taken. 

Probate  jurisdiction  of  district  court.  In  the 
absence  of  the  necessary  statute,  the  jurisdiction 
of  such  cases  belongs  to  the  district  court,  as  a 
branch  of  its  equitable  jurisdiction. 

Construction  of  will.  The  omission  of  the  tes- 
tator to  mention  surviving  children  in  a  will 
bequeathing  all  the  testator's  property  to  a  grand- 
child, does  not  support  the  construction  that  the 
mention  of  the  grandchild  brought  the  children 
to  the  recollection  of  the  testator,  and  that  there- 
fore the  omission  to  provide  for  the  children  was 
intentional. 


§  1354.  Letters  of  administration  where  minor  executor.  Where  a  per- 
son absent  from  the  state,  or  a  minor  is  named  executor — if  there  is  another 
executor  who  accepts  the  trust  and  qualifies — the  latter  may  have  letters 
testamentary  and  administer  the  estate  until  the  return  of  the  absentee  or 
the  majority  of  the  minor,  who  may  then  be  admitted  as  joint  executor.  If 
there  is  no  other  executor,  letters  of  administration,  with  the  will  annexed, 
must  be  granted;  but  the  court  may,  in  its  discretion,  revoke  them  on  the 
return  of  the  absent  executor  or  the  arrival  of  the  minor  at  the  age  of 

majority. 

the  case  of  a  person  absent  from  the  state, 
who  is  named  as  an  executor,  when  there 
is  another  who  qualifies,  the  absentee  may 
be  admitted  as  joint  executor  upon  his 
return.  Estate  of  Kelley,  122  Cal.  379; 
55  Pac.  136. 

Effect  of  denial  of  application  to  revoke 
letters.  An  application,  under  this  sec- 
tion, by  a  petitioner,  named  as  executor, 
to  revoke  letters  issued  during  his  minor- 
ity, which  was  simply  denied,  without  any 
finding  of  fact,   does  not  imply  a  finding 


Legislation  8  1354.  Enacted  March  11,  1872; 
based  on  Probate  Act  1851,  §46,  which  read: 
"When  a  person  under  the  age  of  twenty-one 
years  shall  be  named  executor,  letters  of  admin- 
istration, with  the  will  annexed,  shall  be  granted 
during  the  minority  of  the  executor,  unless  there 
is  another  executor,  who  shall  accept  the  trust 
and  qualify,  in  which  case  the  executor  who  shall 
accept  the  trust  and  qualify  shall  have  letters 
testamentary,  and  shall  administer  the  estate 
until  the  minor  shall  arrive  at  full  age,  when  he 
may  be  admitted  as  joint  executor." 

Absentee  may  be  joint  executor  upon 
his  return.     This  section  provides  that  in 
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resident  executor  may,  through  an  attor- 
ney, apply  for  and  receive  letters  testa- 
mentary in  this  state,  and  is  constructively 
present,  though  actually  out  of  the  state, 
when  the  application  and  order  for  the 
issuance  of  letters  is  made;  but  he  must 
personally  come  into  the  state  within  a 
reasonable  time,  and  submit  himself  to 
the  jurisdiction  of  the  court,  and  conduct 
the  settlement.  Estate  of  Brown,  80  Cal. 
381;  22Pac.233. 

"Person  absent  from  state,"  defined. 
The  phrase,  "a  person  absent  from  the 
state,"  in  this  section,  means  a  person 
both  actually  and  constructively  absent 
from  the  state,  who  has  made  no  applica- 
tion for  letters.  Estate  of  Brown,  80  Cal. 
381;  22Pac.  233. 

CODE  COMMISSIONERS'  NOTE.  See  notes  to 
?§  1349,  1350,  ante. 


of  incompetency,  and.  does  not  constitute 
a  prior  adjudication  of  a  want  of  under- 
standing, as  against  a  subsequent  appli- 
cation uuder  §  1383,  post.  Kstate  of  Li  Po 
Tai,  IDS  Cal.  484;  41  Pac.  486. 

Discretion  of  court.  The  discretionary 
power  given  by  this  section  to  remove  or 
retain  an  administrator  with  the  will  an- 
nexed, does  not  apply  where  the  petition 
for  the  removal  of  such  administrator  is 
based  upon  a  right  to  administer,  con- 
ferred upon  the  petitioner  by  statute;  but 
if  the  petitioner  has  no  other  right  to  ad- 
minister than  that  derived  from  his  des- 
ignation by  the  decedent,  then  this  section 
applies,  and  the  granting  or  refusal  of  the 
petition  rests  in  the  discretion  of  the 
court.  Estate  of  Li  Po  Tai,  108  Cal.  484; 
41  Pac.  486. 

Duties  of  non-resident  executor.     A  non- 

§  1355.  Acts  of  a  portion  of  executors  valid.  When  all  the  executors 
named  are  not  appointed  by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the  trust,  required  by  the  will,  as 
effectually  for  every  purpose  as  if  all  were  appointed  and  should  act  to- 
gether ;  where  there  are  two  executors  or  administrators,  the  act  of  one  alone 
shall  be  effectual,  if  the  other  is  absent  from  the  state,  or  laboring  under  any 
legal  disability  from  serving,  or  if  he  has  given  his  co-executor  or  co-admin- 
istrator authority,  in  writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is  valid. 

Acts  of  executor  valid  when  co-executor 
absent.  Where  one  of  two  executors  is 
absent  from  the  state,  the  other  can  ad- 
minister, and  his  accounts  can  be  settled, 
and  a  distribution  be  had:  the  presence  of 
the  other  is  not  necessary.  Wheeler  v. 
Bolton,  54  Cal.  302. 

Act  of  one  administrator  is  act  of  all. 
Administrators  are  deemed,  in  law,  as  but 
one  person,  and  the  act  of  any  one  of  two 
or  more  co-administrators,  within  his  au- 
thority as  administrator,  is  the  act  of  all. 
Willis  v.  Farley,  24  Cal.  490;  Estate  of 
Carver,  123  Cal.  102;  55  Pac.  770.  Where 
there  are  two  or  more  administrators,  the 
allowance  of  a  claim  against  the  estate 
by  one  is  the  act  of  all,  and  binding  upon 
all.    Willis  V.  Farley.  24  Cal.  490. 

Liability  of  executor  for  property  lost. 
Where  the  administration  is  by  more  than 
one  executor,  each  one  is  equally  entitled 
to  the  possession  of  the  estate;  and  where, 
without  the  agency  of  one  executor,  the 
property  of  the  estate  passes  into  the  pos- 
session of  another,  and  becomes  lost  to 
the  estate,  he  who  had  not  the  possession 
of  the  portion  lost  is  not  liable.  Abila  v. 
Burnett,  33  Cal.  658. 

Liability  of  executor  for  uncollected 
debt  due  decedent.  An  executor  is  an- 
swerable for  the  amount  of  an  uncollected 
debt  due  the  decedent,  as  appraised  in  the 
inventory,  unless  the  failure  to  collect  the 
debt  was  not  the  result  of  the  negligenca 


Civ.  Code, 


Executors. 

1.  Authority  of,  before  qualifying 
§  1373. 

2.  Authority  of,  before  letters  revoked.    Post, 
§  1428. 

3.  Powers,  etc.,  of,  generally.    Post,  §§  1581 
et  seq. 

4.  Foreign.    Post,  §  1913. 

5.  Eeraainder   of,    acting,    where    some   inca- 
pacitated,  etc.    Post,  §  1425. 

6.  Joint  authority.    Ante,  §  15. 
Revocation  of  probate,  effect  of.    Ante,  §  1331. 
Removals    and    suspensions.     Post,  §§  1436    et 

seq. 

Legislation  §  1355.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  47,  as  amended  by 
Stats.  1861,  p.  631,  which  read:  "When  all  the 
executors  named  shall  not  be  appointed  by  the 
court,  such  as  are  appointed  shall  have  the  same 
authority  to  perform  every  act,  and  discharge 
every  trust,  required  by  the  will,  and  their  acts 
shall  be  as  effectual  for  every  purpose  as  if  all 
were  appointed  and  should  act  to^efher;  vi^here 
there  are  two  extcutor.s.  or  administraturs,  the  act 
of  one  alone  shall  be  eft"pctual,  if  the  other  is  ab- 
sent from  the  state,  or  for  any  cause  is  laboring 
under  any  leial  disability  from  serving,  or  if  he 
should  have  given  his  co-executor,  or  co-admin- 
Istrator,  authurity  under  sea!,  to  act  alone,  or  for 
both;  and  where  there  are  more  than  two  execu- 
tors, or  administrators,  the  act  of  a  majority  shall 
be  sufiicient." 

Construction  of  section.  The  provision 
of  this  section,  that  "where  there  are  more 
than  two  executors  or  administrators,  the 
act  of  a  majority  is  valid,"  does  not  im- 
port that  the  majority  can  deprive  the 
remaining  executor  or  administrator  of 
the  assistance  and  advice  of  counsel. 
Estate  of  Scott,  1  Cal.  App.  740;   S3  Pac. 
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of  the  executor.  Estate  of  Sanderson,  74 
Cal.  199;  15  Pac.  753. 

Joint  and  several  liability  of  executors. 
Where  the  estate,  or  part  thereof,  is  lost 
through  the  failure  of  the  executors  to 
perform  some  duty  required  of  them  by 
the  trust,  they  are  liable  jointly  and  sev- 
erally. Estate  of  Osborn,  87  Cal.  1;  11 
L.  E.  A.  264;  25  Pac.  157.  The  obliga- 
tions of  co-executors  arise  from  their  con- 
tract, and  are  several;  and  for  a  neglect 
of  their  duty  as  trustees,  their  liability  is 
the  several  liability  of  each,  and  a  release 
of  one  does  not  discharge  the  other.  Es- 
tate of  Sanderson,  74  Cal.  199;  15  Pac. 
753.  Each  co-executor  may  keep  a  sepa- 
rate account,  and  present  the  same  for 
final  settlement,  and  each  is  chargeable 
with  the  full  amount  of  assets  which  may 
come  into  his  hands,  and  is  entitled  to  be 
credited  with  all  disbursements  legally 
made  by  him  in  behalf  of  the  estate.  Hope 
V.  Ap  .Jones,  24  Cal.  89;  Abila  v.  Burnett, 
33  Cal.  658.  The  executors  must  account 
within  a  reasonable  or  statutory  time,  and 
a  neglect  to  account,  which  results  in 
waste,  renders  them  jointly  and  severally 
liable.  Estate  of  Osborn,"'  87  Cal.  1;  11 
L.  R.  A.  264;  25  Pac.  157. 

Liability  of  executor  for  acts  of  co- 
executor.  An  executor  who  turns  over 
money  of  the  estate  to  his  co-executor,  or 
actively  assists  in  doing  so,  is  liable  for 
any  misapplication  of  it  by  the  latter,  un- 
less good  reasons  existed  for  turning  it 
over,  and  reasonable  prudence  and  discre- 
tion was  exercised,  without  notice  of  any 
purpose  to  misapply  it.  Estate  of  Osborn, 
87  Cal.  1;  11  L.  R.  A.  264;  25  Pac.  157. 
If  an  executor  stands  by  and  sees  a  breach 
of  trust  committed,  or  about  to  be  com- 
mitted, by  his  co-executor,  and  does  noth- 
ing to  protect  the  estate,  or  to  call  the 
defaulting  executor  to  account,  he  is  lia- 
ble. Estate  of  Sanderson,  74  Cal.  199;  15 
Pac.  753;  Estate  of  Osborn,  87  Cal.  1;  11 
L.  R.  A.  264;  25  Pac.  157.  The  rule  is  not 
universal,  that  an  executor  turning  over 
assets  to  his  executor  is  responsible  for 
their  due  application  and  administration; 
circumstances  may  render  it  not  only  ap- 
propriate, but  necessary,  to  make  such  a 
transfer  to  a  co-executor  in  good  circum- 
stances and  credit;  such  as  in  case  of  in- 
ability to  act,  resulting  from  sickness  or 
imprisonment.  Estate  of  Osborn,  87  Cal. 
1;  11  L.  R.  A.  264;  25  Pac.  157.  The  lia- 
bility of  an  executor  for  misappropriation 
of  assets  turned  over  to  his  co-executor 
depends  upon  the  circumstances  of  each 
case  (Estate  of  Sanderson,  74  Cal.  199;  15 
Pac.  753):  good  faith  alone  will  not  save 
him  from  liability  if  an  omitted  duty  occa- 
sions loss,  nor  bad  faith  on  the  part  of  his 
co-executor  subject  him  to  liability  if  he 
omits  no  duty  on  his  own  part;  he  has  a 


right  to  rely  upon  the  honesty  of  his  co- 
executor,  whether  rich  or  poor.  Estate  of 
Osborn,  87  Cal.  1;  11  L.  R.  A.  264;  25  Pac. 
157.  A  neglect  to  collect  a  debt,  which 
might  with  proper  exertion  be  collected, 
is  a  devastavit,  and  a  devastavit  by  one 
of  two  executors  does  not  charge  his  com- 
panion, provided  he  has  not,  intentionally 
or  otherwise,  contributed  to  it;  for  a  tes- 
tator's having  misplaced  his  confidence  in 
one  does  not  operate  to  the  prejudice  of 
the  other.  Estate  of  Sanderson,  74  Cal. 
199;  15  Pac.  753.  An  executor  who  leaves 
the  state  for  an  indefinite  time,  leaving 
the  money  and  business  of  the  estate  in 
the  hands  of  his  co-executor,  but  joining 
in  a  final  account  with  the  co-executor 
after  the  expiration  of  the  time  for  filing 
the  account,  is  liable,  upon  the  insolvency 
of  the  co-executor,  for  funds  appropriated 
by  him  to  his  own  use.  Estate  of  Osborn, 
87  Cal.  1;  11  L.  R.  A.  264;  25  Pac.  157. 

Insolvency  of  executor  as  aflfecting  lia- 
bility of  co-executor.  A  wrongful  act  or 
omitted  duty  lies  at  the  foundation  of  the 
liability  of  an  executor:  he  may  assume, 
in  all  cases,  that  his  co-executor  is  hon- 
est, and  he  is  recommended  as  such,  by 
his  appointment  as  an  executor,  and  the 
fact  that  he  is  insolvent  creates  no  sus- 
picion to  inspire  lack  of  confidence  (Estate 
of  Osborn,  87  Cal.  1;  11  L.  R.  A.  264;  25 
Pac.  157) ;  but  if  unfavorable  conse- 
quences are  suffered  by  an  executor,  by 
reason  of  the  insolvency  of  his  co-executor, 
the  fact  of  insolvency  cannot  relieve  him 
of  the  burden  of  accounting  for  the  prop- 
erty of  the  estate  in  the  possession  of  such 
co-executor.  Estate  of  Sanderson,  74  Cal. 
199;  15  Pac.  753. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p  453,  §47;  Stats.  1861,  p.  631,  §  16.  In  ac- 
cordance with  the  decision  in  Estate  of  Paeheco, 
23  Cal.  480,  cited  in  note  to  §  1350,  ante,  Rosa 
Paeheco  de  Sibrian  was  appointed  executor,  but 
though  Penniman  was  by  the  remittitur  of  the 
supreme  court  to  be  appointed  co-executor,  the 
court  below  failed  to  make  the  order  as  to  Penni- 
man. On  the  death  of  Rosa  de  Sibrian,  Emeric 
still  claimed  to  be  the  executor,  and  the  case 
asain  found  its  way  to  the  supremo  court.  See 
Estate  of  Paeheco,  29  Cal.  225.  The  supreme 
court  say:  "The  judgment  of  the  supreme  court, 
to  which  we  have  referred,  was  the  law  of  the 
case,  which  the  probate  court  was  in  duty  bound 
to  follow,  unless  the  death  of  Rosa  Paeheco  so 
changed  the  conditions  on  which  it  was  founded 
as  to  render  its  accomplishment  impracticable. 
.  .  .  The  court  decided  that  both  Rosa  Paeheco 
and  Penniman  were  entitled  to  be  appointed  to 
administer  upon  the  estate.  Notwithstanding  the 
death  of  Rosa  Paeheco,  we  do  not  perceive  that 
any  tenable  objection  could  be  made  to  carrying 
the  judgment  into  effect,  to  the  extent  that  it 
could  be  done  by  the  appointment  of  Penniman 
in  accordance  with  the  petition.  .  .  .  We  think 
the  direction  of  the  supreme  court  would  have 
been  carried  into  effect  substantially  had  the 
order  applied  for,  after  the  remittitur  from  the 
supreme  court  was  filed,  and  which  in  the  first 
instance  was  granted,  been  allowed  to  stand." 
Penniman  was  directed  to  be  regarded  as  the 
executor,  and  the  proceedings  below  made  to  con- 
form to  the  decision. 
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ACTS   WHEN   VALID AUTHORITY— FORM   OF   LETTERS.       §§  1356-1361 


§1356.    Authority  of  administrators  with  will  annexed.    Letters,  how 

issued.     Administrators  with  the  will  annexed  have  the  same  authority  over 

the  estates  which  executors  named  in  the  will  would  have,  and  their  acts  are 

as  effectual  for  all  purposes.     Their  letters  must  be  signed  by  the  clerk  of 

the  court,  and  bear  the  seal  thereof. 

trust  and  confidence  reposed  in  him,  does 
not  pass  to  the  administrator  with  the  will 
annexed:  the  only  power  passing  to  the 
latter  is  that  given  for  administrative  pur- 
poses; the  discretionary  power  to  sell  real 
estate  does  not  pass  to  such  administrator. 
Grouse  v.  Peterson,  130  Gal.  169;  80  Am. 
St.  Rep.  89;  62  Pae.  475. 

Distinction  between  executor  and  admin- 
istrator. There  is  no  distinction  between 
an  executor  or  administrator  with  the  will 
annexed,  and  a  general  administrator  in 
respect  to  the  effect  of  the  allowance  of, 
or  a  judgment  establishing,  a  probate 
claim  in  a  sister  state.  Richards  v.  Blais- 
dell,  12  Gal.  App.  101;  106  Pac.  732. 

Powsr  of  administrator  with  will  annexed  to 
exercise  authority  conferred  upon  executor.  See 
note  12  Am.  Dee.  102. 

Will  special  power,  other  than  power  of  sale, 
conferred  on  executor  by  will,  pass  to  administra- 
tor with  the  will  annexed.  See  note  29  L.  R.  A. 
(N.  S.)  264. 

Eight  of  administrator  with  will  annexed  to 
carry  on  business  under  testamentary  power.  See 
note  40  L.  R.  A.   (X.  S.)   208. 

CODE  COMMISSIONERS'  NOTE.  Sections 
42.  48  97,  and  178  of  the  Probate  Practice  Act 
(§§  1350,  1356,  1426,  and  1561  of  this  code) 
considered  and  construed  in  the  case  of  Kidwell 
V.  Brummagim,  32  Cal.  441. 


Executor  of  executor.    Ante,  §  1353. 

Legislation  8  1356.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851.  §§  48  and  49, 
which  read:  "§43.  Administrators,  with  the  will 
annexed,  shall  have  the  same  authority  as  the 
executor  named  in  the  will  would  have  had,  and 
their  acts  shall  be  as  effectual  for  every  purpose." 
"§  49.  Letters  testamentary  and  of  administra- 
tion, with  the  will  annexed,  shall  be  signed  by 
the  clerk  and  be  under  the  seal  of  the  court." 

2.  Amendment  by  Stats.  1901,  p.  203;  un- 
constitutional.    See  note  ante,  §  5. 

What  powers  pass  from  executor  to  ad- 
ministrator with  will  annexed.  Where 
the  testator  appoints  an  executor  in  his 
will,  and  such  executor  dies,  and  an  ad- 
ministrator with  the  will  annexed  is  ap- 
pointed, such  administrator  possesses  all 
the  power  conferred  on  the  executor  named 
in  the  will;  and  where  the  executor,  in  the 
will,  directed  his  executor,  within  one 
year  after  his  decease,  to  sell  his  real  es- 
tate, the  proceeds  to  be  disposed  of  upon 
certain  trusts,  the  power  to  sell  is  not 
limited  to  one  year,  where  there  are  no 
words  in  the  will  limiting  the  exercise  of 
the  power  to  one  year.  Kidwell  v.  Brum- 
magim, 32  Cal.  436.  A  power  conferred 
upon  an  executor,  by  reason  of  a  special 


ARTICLE  II. 
FORM  OF  LETTERS. 


1360.  Form  of  letters  testamentary. 

1361.  Form   of   letters   of    administration    with 

the    will   annexed. 


§  1362.    Form  of  letters  of  administration. 


§  1360.     Form  of  letters  testamentary.     Letters  testamentary  must  be  sub- 
stantially in  the  following  form:  State  of  California,  county,  or  city  and 

county  of .     The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 

annexed,  having  been  proved  and  recorded  in  the  superior  court  of  the 

county,  or  city  and  county  of ,  C.  D.,  who  is  named  therein  as  such,  is 

hereby  appointed  executor.     Witness,  G.  H.,  clerk  of  the  superior  court  of 

the  county,  or  city  and  county  of ,  with  the  seal  of  the  court  affixed  the 

day  of ,  A.  D.,  18—. '  (Seal).     By  order  of  the  court.     G.  H.,  Clerk. 

2.  Amended  by  Code  Amdts.  1880,  p.  79,  (1) 

InsertinfT  "or  city  and  county  of"  after  "county" 
in  both  instances;  (2)  substituting  "superior"  for 
"probate"  before  "court"  in  both  instances;  and 
(3)   inserting  "as  such"  before  "is  hereby." 


Seal. 


1.  Required.    Ante,  5  153,  subd.  2. 

2.  Of  courts,  generally.    Ante,  §§  147-153. 

Legislation  g  1360.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  50),  (1) 
substituting  "must"  for  "may"  after  "testament- 
ary," and  (2)  omitting  "The"  before  "State." 


CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 
p.  453,  §  50. 


§  1361.  Form  of  letters  of  administration  with  the  will  annexed.  Letters 
of  administration,  with  the  will  annexed,  must  be  substantially  in  the  fol- 
lowing form :  State  of  California,  county  [or  city  and  county]  of .     The 

last  will  of  A.  B..  deceased,  a  copy  of  which  is  hereto  annexed,  having  been 
proved  and  recorded  in  the  superior  court  of  the  county,  or  city  and  county 
of ,  and  there  being  no  executor  named  in  the  will  (or  as  the  case  may 


§§1362,1365  EXECUTORS   AND   ADMINISTRATORS.  1512 

be),  C.  D.  is  hereby  appointed  administrator  with  the  will  annexed.  Wit- 
ness, G.  H.,  clerk  of  the  superior  court  of  the  county,  or  city  and  county  ox 

,  with  the  seal  of  the  court  affixed,  the  day  of  ,  A.  D.  18 — . 

(Seal.)     By  order  of  the  court.     G.  H.,  Clerk. 

Legislation    §    1361.      1.   Enacted     March     11,  inserting  "or  city  and  county"   in   both  instances, 

1873    (based  on   Probate   Act    1851,    §    51),    (1)  aud   (2)    substituting  "superior"   for  "probate"   m 

substituting   "must"    for   "mav"    after   "annexed,"  bct.i  instances. 
and   (2)   omittinff  "The"  before  "Stnte."  CODE  COMMISSIONERS'  NQTS.    Stats.  1851, 

3.   Amended  by  Code  Amdts.  18SO,  p.  79,   (1)  p.  454,  §  51. 

§  1362.  Form  of  letters  of  administration.  Letters  of  administration 
must  be  signed  by  the  clerk,  under  the  seal  of  the  court,  and  substantially  in 

the  following  form :  State  of  California,  county,  or  city  and  county  of . 

C.  D,  is  hereby  appointed  administrator  of  the  estate  of  A.  B.,  deceased. 
(Seal.)     Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county,  or  city 

and  county  of ,  with  the  seal  thereof  affixed,  the day  of ,  A.  D. 

18—.     By  order  of  the  court.     G.  H.,  Clerk. 

Legislation  §  1362.  1.  Enacted  March  11,  not  material  or  essential  that  the  seal  shall 
1872  (based  on  Probate  Act  1851  §  71),  (1)  be  affixed  at  the  place  indicated  in  the 
substituting    (a)       must      for      shall      after      ad-  ™  cit,  t~>         r-^   /-i    i    n     o-  -r>         too 

ministration,"  (b)  "substantially  in"  for  "may  form.  Sharp  V.  Dye,  64  Cal.  9;  2l  Pac.  789. 
be  in  substantially,"  and  (c)  "thereof"  for  "of  The  absence  of  the  impress  of  the  seal 
the    court"    before    "affixed";    (2)    omitting    (a)        from  letters  of  administration  purporting 

"and  be"  before  "under  the  seal,"  and   (b)    "The"         .„    ,  „    „ ,     -,     „, ,,        ,    .  , „J^    j„i„ 

before  "State  "  ^^    "^   sealed.   Where   the   letters   are   duly 

3.  Amended  by  Code  Amdts.  1880,  p.  79,  (1)  attested,  is  not  ground  for  a  collateral  at- 
inserting  "or  city  and  county"  in  both  instances,  tack;  the  fact  of  attestation,  in  such  case, 
and  (2)  substituting  "superior"  for  "probate."  jg  conclusive  evidence  of  due  qualification 

Position  of,  and  necessity  for,  seal.  and  authority  to  act  as  administrator. 
Letters  of  administration  are  only  re-  Dennis  v.  Bint,  122  Cal.  39;  68  Am.  St. 
quired  to  be  substantially  in  the  form  pre-       Eep.  17;  54  Pac.  378. 

scribed,  and  are  sufficient  if  they  include  ^^^^  COMMISSIONEES'  NOTE.    Stats.  1851, 

the   material   or   essential  part;    but   it   is       p.  456,  §  71. 

ARTICLE  III. 

LETTERS    OF   ADMINISTRATION,    TO    WHOM   AND    THE    ORDER    IN 
WHICH  THEY  ARE  GRANTED. 

§  1.365.     Order  of  persons   entitled  to  administer.  §  1368.     When     minor     or     incompetent     entitled, 

Partner  not  to  administer.  who    appointed   administrator. 

§  1366.     Preference  of  persons  equally  entitled.  §  1369.     Who    are    incompetent   to    act    as    admin- 

§  1367.     In  discretion  of  court  to  appoint  admin-  istrators. 

istrator,  when.  §  1370.     Married  woman  may  be  administratrix. 

§  1365.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. Administration  of  the  estate  of  a  person  dying  intestate  must  be 
granted  to  some  one  or  more  of  the  persons  hereinafter  mentioned,  the  rela- 
tives of  the  deceased  being  entitled  to  administer  only  when  they  are  entitled 
to  succeed  to  his  personal  estate  or  some  portion  thereof;  and  they  are,  re- 
spectively, entitled  thereto  in  the  following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent  person  whom  he  or 
she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  and  mother. 
^  4.  The  brothers. 

5.  The  sisters. 

6.  The  grandchildren. 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of  the  estate. 

8.  The  public  administrator. 

9.  The  creditors. 

10.  Any  person  legally  competent. 


1513 


ORDER  OF  PRECEDENCE  IN  APPOINTMENT. 


§1365 


If  the  decedent  was  a  member  of  a  partnership  at  the  time  of  his  decease, 
the  surviving  partner  must  in  no  case  be  appointed  administrator  of  his  es- 
tate. This  section  shall  apply  to  the  relatives  of  the  previously  deceased 
spouse  of  decedent  when  entitled  to  succeed  to  some  portion  of  the  estate 
under  subdivision  eight  of  section  thirteen  hundred  and  eighty-six  of  the 
Civil  Code. 


Public  administrators,  generally.    Post,  §§  1726 

et  seq. 

Incompetent  persons.    Post.  §§  1369,  1370. 

Recommendation  by  one  entitled  to  administer. 
Post,  §  137i>. 

Legislation  8  1365.  1.  Enacted  March  11, 
1872:  based  on  Probate  Act  1«51.  §  52.  as 
amended  by  Stats.  l'^(33-64,  p.  522,  which  read: 
"Administration  of  the  estate  of  a  person  dying 
intestate  shall  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  and  they  shall 
be  respectively  entitled  in  the  following  order: 
First.  The  surviving  husband  or  wife,  or  some 
person  as  he  or  she  may  appoint.  Second.  The 
children.  Third.  The  father  or  mother.  Fourth. 
The  brothers.  Fifth.  The  sisters.  Sixth.  The 
grandchildren.  Seventh.  Any  other  of  the  next 
of  kin  who  wjuld  be  entitled  to  share  in  the  dis- 
tribution of  the  estate.  Eighth.  The  public  ad- 
ministrator. Ninth.  The  creditors.  Tenth.  Any 
person  or  persons  legally  competent ;  provided, 
that  when  there  was  any  partnership  existing  be- 
tween the  intestate,  at  the  time  of  his  death,  and 
any  other  person,  the  surviving  partner  shall  in 
no  case  be  appointed  administrator  of  the  estate 
of  such  intestate."  When  enacted  in  1872,  §  1365 
read  as  at  present,  except  for  the  amendments  of 
1875-76.  1877-78,  and  1907. 

8.  Amended  by  Code  Amdts.  1875-76,  p.  102. 
transposing  the  order  in  subds.  8  and  9,  thus 
placing  the  creditors  after  the  public  adminis- 
trator. 

3.  Amended  by  Code  Amdts.  1877-78,  p.  Ill, 
inserting  after  "mentioned,"  in  the  first  para- 
graph, "the  relatives  of  the  deceased  being  en- 
titled to  administer  only  when  they  are  entitled 
to  succeed  to  his  personal  estate,  or  some  portion 
thereof." 

4.  Amended  by  Stats.  1907,  p.  566,  adding 
the  second  sentence  of  the  final  paragraph;  the 
code  commi.ssioner  saying:  "The  amendment 
merely  adds  the  last  section  (sic)  in  order  to 
make  ihe  section  conform  to  the  final  amendments 
to  subdivision  8  of  §  1386  of  the  Civil  Code." 

Mexican  law.  Under  the  Mexican  law, 
on  the  death  of  an  intestate,  Vjefore  the 
passage  of  the  probate  laws  of  California, 
the  heirs  succeeded  immediately  to  the 
estate,  and  became  personally  responsible 
for  the  debts  of  the  deceased;  and  no  ad- 
ministration, in  the  common-law  sense, 
was  needed,  or  could  be  had  at  any  time. 
Coppinfrer  v.  Eice,  33  Cal.  408;  Ryder  v. 
Cohn,  37  Cal.  69;  McNeil  v.  First  Con- 
gretrational  Society,  66  Cal.  105;  4  Pac. 
1096. 

Construction  of  code  sections.  This  sec- 
tion controls  §  IS.IO,  ante.  Estate  of  Crites, 
15.5  Cal.  392;  101  Pac.  316.  It  is  quali- 
fied by  §  13G6,  post.  Estate  of  Coan,  132 
Cal.  401;  64  Pac.  691;  Estate  of  Brundage, 
141  Cal.  538;  75  Pac.  175. 

Comparison  of  sections.  See  note  post, 
§  1379. 

Power  and  duty  of  court  to  grant  let- 
ters. Where  the  court  removes  the  ad- 
ministrator for  neglect,  mismanagement, 
and  incompetency,  it  is  within  its  power, 


under  this  section,  to  grant  letters  to  a 
proper  part}'  petitioning,  and  there  is 
nothing  in  §  1379,  post,  to  deprive  the 
court  of  this  power.  Estate  of  Pico,  56 
Cal.  413.  it  is  the  duty  of  the  superior 
court  to  ascertain  which  of  two  parties 
petitioning  is  entitled  to  letters.  Estate 
of  Warner,  6  Cal.  App.  361;  92  Pac.  191. 
The  naming  of  an  executor  is  not  essen- 
tial to  the  validity  of  a  will;  and  a  dece- 
dent, whose  will  is  entitled  to  probate, 
does  not  die  intestate;  therefore  this  sec- 
tion, prior  to  the  amendment  of  1877,  was 
not  applicable;  and  the  court,  in  granting 
letters  of  administration  with  the  will  an- 
nexed, was  not  limited  to  the  order  pre- 
scribed (Estate  of  Barton,  52  Cal.  538; 
Estate  of  McDonald,  118  Cal.  277;  50  Pac. 
399;  Estate  of  Von  Buncken,  120  Cal.  343; 
52  Pac.  819);  but  since  that  amendment, 
upon  the  renunciation  of  the  person  named 
in  the  will  as  executor,  of  his  right  to  let- 
ters testamentary,  letters  of  administra- 
tion with  the  will  annexed  must  be  issued 
as  provided  in  this  section  for  the  grant 
of  letters  in  cases  of  intestacy.  Estate  of 
Garber,  74  Cal.  338;  16  Pac.  233.  In  the 
absence  of  any  designation  of  an  executor 
by  the  decedent,  certain  persons,  in  a  cer- 
tain order,  have  the  right  to  ailminister; 
and  where  the  executors  appointed  by  the 
decedent  cannot  or  will  not  or  are  not 
allowed  to  act,  then  the  same  persons,  in 
the  same  order,  are  entitled  to  letters  of 
administration  with  the  will  annexed: 
failing  the  choice  of  the  decedent,  the  law 
enforces  the  choice.  Estate  of  Li  Po  Tai, 
108Cal.4S4;  41  Pac.  486. 

Dlsciualification  of  judge.  The  interest 
of  the  judge,  as  a  creditor  of  the  estate, 
should  not  disqualify  him  from  making 
the  appointment  of  an  administrator, 
where  he  has  no  discretion  in  the  matter, 
nor  does  such  interest  render  his  general 
proceedings  under  such  administration 
void.  Regents  of  University  v.  Turner, 
159  Cal.  541;  Ann.  Cas.  1912C,  1162;  114 
Pac.  842. 

Relatives  of  deceased.  Under  this  sec- 
tion, relatives  of  the  deceased  are  enti- 
tled to  administer,  only  when  thev  are 
entitled  to  succeed  to  his  personal  estate, 
or  some  portion  thereof.  Estate  of  Crites, 
155  Cal.  392;  101   Pac.  316. 

Surviving  husband  or  wife.  When  the 
legislature  used  the  phrase  "surviving  hus- 
band or  wife,"  it  intended  to  designate 
the  survivor  of  the  spouses,  and  to  give  to 
Buch  survivor  the  right  to  administer,  or 
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to  name  some  person  to  administer.  Es- 
tate of  Dow,  132  Cal.  309;  64  Pac.  402. 
Upon  dissolution  of  the  community  by  the 
death  of  the  wife,  the  husband  has  the 
exclusive  right,  in  his  capacity  of  sur- 
vivor, to  administer  the  common  prop- 
erty, and  to  take  possession  and  dispose 
of  it  for  the  purpose  of  settling  the  com- 
munity: the  wife's  interest  is  not  subject 
to  administration  under  the  laws  for  the 
settlement  of  the  estates  of  deceased  per- 
sons. Packard  v.  Arellanes,  17  Cal.  525; 
Johnston  v.  San  Francisco  Sav.  Union,  75 
CaJ.  134;  7  Am.  St.  Eep.  129;  16  Pac.  753; 
Estate  of  Burdick,  112  Cal.  3S7;  44  Pac. 
734;  and  see  Spreckels  v.  Spreckels,  116 
Cal.  346;  58  Am.  St.  Eep.  170;  36  L.  R.  A. 
497;  48  Pac.  228.  Where  a  wife  dies,  leav- 
ing a  husband  surviving,  but  no  issue, 
father,  mother,  brother,  or  sister,  the  sur- 
viving husband  is  entitled  to  succeed  to 
the  whole  estate:  a  nephew  of  the  wife 
is  not  entitled  to  letters.  Estate  of  Car- 
mody,  88  Cal.  616;  26  Pac.  373.  The 
widow's  right  to  letters  is  superior  to 
that  of  all  others.  Estate  of  Turner,  142 
Cal.  549;  77  Pac.  1099.  The  surviving 
wife  of  a  deceased  person  is  his  "relative," 
within  the  meaning  of  this  section,  and 
is  only  entitled  to  letters  of  administra- 
tion on  his  estate  when  she  is  entitled 
to  succeed  to  his  personal  estate,  or  some 
part  thereof.  Estate  of  Davis,  106  Cal. 
453;  39  Pac.  756;  and  see  Estate  of  Edson, 
143  Cal.  607;  77  Pac.  451.  Where  a  wife, 
by  an  antenuptial  contract,  relinquishes 
her  rights  in  her  husband's  estate  upon 
the  performance  of  certain  covenants  on 
his  part,  she  is  not,  after  his  death,  enti- 
tled to  letters  of  administration,  where 
such  covenants  have  been  performed;  but 
where  they  have  not  been  performed,  the 
widow  may  still  claim  her  rights  as  heir. 
Estate  of  Warner,  6  Cal.  App.  361;  92 
Pac.  191;  158  Cal.  441;  111  Pac.  352. 

Right  of  surviving  spouse  to  nominate 
adjninistrator.  The  policy  of  the  law  is  to 
give  the  right  to  the  surviving  husband  or 
wife,  not  only  to  administer,  but  also  to 
have  a  person  appointed  upon  request;  and 
this  policy  is  fully  carried  out  in  the  pro- 
visions of  this  section.  Estate  of  Dow,  132 
Cal.  309;  64  Pac.  402.  Upon  the  original 
application  for  letters  of  administration, 
the  surviving  husband  or  wife  has  the 
right,  under  this  section,  to  have  letters 
issued  to  any  competent  person  either  may 
request  to  have  appointed;  and,  under 
§§  1383-1385,  post,  the  same  right  exists. 
when  letters  have  been  granted  to  any 
other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or 
sister  of  the  intestate.  Estate  of  Shiels, 
120  Cal.  347;  52  Pac.  808.  The  provisions 
of  this  section,  giving  to  the  surviving 
husband  or  wife  the  right  to  nominate 
pome  competent  person,  does  not  restrict 
to  them  the  right  of  requesting  an  appoint- 


ment, but  makes  a  special  provision  for 
the  appointment  of  their  nominee,  irre- 
spective of  w'hether  they  are  themselves  en- 
titled to  administration.  Estate  of  Bedell, 
97  Cal.  339;  32  Pac.  323;  Estate  of  Steven- 
son, 72  Cal.  164;  13  Pac.  404.  A  surviving 
wife,  though  a  non-resident  of  the  state, 
has  a  right  to  nominate  a  person  to  act  as 
administrator  of  her  deceased  husband's 
estate.  Estate  of  Cotter,  54  Cal.  215;  Estate 
of  Stevenson,  72  Cal.  164;  13  Pac.  404;  Es- 
tate of  Dorris,  93  Cal.  611;  29  Pac.  244. 
This  section  does  not  make  the  right  of  the 
surviving  husband  or  wife  to  nominate  de- 
pend upon  the  matter  of  residence;  nor  is 
there  any  reason  for  sucn  requirement: 
There  are  very  good  reasons  for  that  pro- 
vision which  declares  that  no  person  shall 
serve  as  administrator  or  administratrix 
who  is  not  a  bona  fide  resident  of  the 
state;  but  this  inhibition,  and  the  reasons 
for  it,  go  only  to  the  right  of  the  non- 
resident surviving  husband  or  wife  to  serve 
in  that  capacity,  and  does  not  abridge  or 
conflict  with  the  right  expressly  conferred 
by  this  section  upon  the  "competent  person 
whom  he  or  she  may  request  to  have  ap- 
pointed." Estate  of  Cotter,  54  Cal.  215. 
By  this  section,  a  non-resident  husband  or 
wife,  though  incompetent  to  serve,  may 
confer  upon  any  other  competent  person 
the  right  to  be  appointed  in  preference  to 
any  one  of  the  subsequent  classes;  but, 
under  §  1379,  post,  only  the  nominee  of  one 
who  is  competent  to  serve  can  be  consid- 
ered by  the  court.  Estate  of  Bedell,  97  Cal. 
339;  32  Pac.  323.  Under  §  1370,  post,  which 
before  the  amendment  of  1891,  prohibited 
a  married  woman  from  being  appointed  ad- 
ministratrix, the  surviving  wife  of  the  de- 
ceased, upon  remarrying,  became  incapable 
of  administering  upon  her  deceased  hus- 
band's estate,  and  could  not  nominate  a 
third  person  to  act  as  administrator  thereof 
(Estate  of  Allen,  78  Cal.  581;  21  Pac.  426); 
but  since  that  amendment  the  surviving 
wife  of  a  deceased  person,  though  remar- 
ried to  another  man,  has  a  right  to  letters, 
superior  to  that  of  a  son  of  the  decedent, 
and  a  competent  person  named  by  her, 
after  such  remarriage,  is  entitled  to  let- 
ters, in  preference  to  the  son.  Estate  of 
Dow,  132  Cal.  309;  64  Pac.  402.  Where 
the  nominee  of  the  widow  is  a  competent 
person,  the  judge,  though  a  creditor  of  the 
estate,  should  appoint  him  to  administer 
the  estate.  Regents  of  University  v.  Turner, 
159  Cal.  541;  Ann.  Cas.  1912C,  1162;  114 
Pac.  842.  There  is  no  inconsistency  between 
the  provisions  of  this  section  and  §  1369, 
post:  a  surviving  husband  or  wife  laboring 
under  any  of  the  disabilities  mentioned  in 
§  1369  cannot  act,  but  it  does  not  follow 
that  either  may  not  nominate  a  person  who 
can.  Estate  of  Dorris,  93  Cal.  611;  29  Pac. 
244. 

Right  of  person,  other  than  surviving 
husband  or  wife,  to  nominate.  Persons, 
other   than   a   surviving   husband   or   wife, 
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have,  under  §  1379,  post,  the  right  to  nomi- 
nate an  administrator;  but  that  section  has 
no  reference  to  such  husband  or  wife,  or  to 
their  rights  in  that  matter,  which  are  fixed 
and  determined  by  this  section,  which  is 
not  in  conflict,  in  any  respect,  with  §  1383, 
post.  Estate  of  Stevenson,  72  Cal.  lC-1;  13 
Pac.  404.  Under  this  section,  the  court  is 
required  to  appoint  the  nominee  of  the  sur- 
viving husband  or  wife;  but  the  ajipoint- 
meut  under  §  1379,  post,  is  tliscretiouary. 
Estate  of  Eichardson,  120  Cal.  344;  52  Pac. 
832;  Estate  of  Myers,  9  Cal.  App.  694;  100 
Pac.  712.  A  person  is  entitled  to  nominate, 
only  when  he  is  entitled  to  administer; 
the  nomination,  when  submitted,  is  within 
the  discretion  of  the  court,  which  may, 
upon  good  reason  l)eing  shown,  refuse  to 
confirm  the  nomiuee,  and  appoint  the  per- 
son not  entitled.  Estate  of  Dorris,  93  Cal. 
611;  29  Pac.  244;  Estate  of  Richardson,  120 
Cal.  344;  52  Pac.  832;  Estate  of  Healy,  122 
Cal.  162;  54  Pac.  736.  Where  the  dis- 
tributee is  legally  incapable  of  administer- 
ing upon  the  estate,  his  expressed  prefer- 
ence for  the  appointment  of  another  person 
as  administrator  is  addressed  to  the  mere 
discretion  of  the  court,  and  is  of  no  legal 
consequence.  Estate  of  Morgan,  53  Cal. 
243;  Estate  of  Healy,  122  Cal.  162;  54  Pac. 
736.  The  guardian  of  a  minor  heir,  not 
being  one  of  the  persons  named  in  this 
section  to  whom  administration  must  be 
granted,  cannot,  by  a  written  request,  con- 
fer upon  another  the  right  to  administer. 
Estate  of  Woods,  97  Cal.  428;  32  Pac.  516. 
A  foreign  executor,  though  having  tlie 
right  to  apply  for  letters  testamentary  in 
this  state  to  himself,  has  no  legal  right 
to  nominate  an  administrator  with  the  will 
annexed.  Estate  of  Eichardson,  120  Cal. 
344;  52  Pac.  832;  Estate  of  Harrison,  135 
Cal.  7;  66  Pac.  846;  Estate  of  Brundage, 
141  Cal.  538;  75  Pac.  175.  The  nomiuee 
of  the  father  and  mother  of  a  deceased 
person  is  entitled  to  letters  of  administra- 
tion upon  the  estate,  in  preference  to  the 
public  administrator.  Estate  of  Bedell,  97 
Cal.  339;  32  Pac.  323. 

Children.  This  section,  which  places  chil- 
dren of  the  fleceased  second  in  the  list  of 
persons  entitled  to  administer,  was,  prior 
to  the  amendment  of  1913,  qualified  by 
§  1366,  post,  preferring  males  to  females, 
which  was  mandatory  in  its  terms:  a  son 
was  entitled  to  letters  of  administration, 
to  the  exclusion  of  a  daughter,  and  it  was 
error  to  grant  joint  letters  to  them  as  being 
equally  entitled  thereto.  Estate  of  Coan, 
132  Cal.  401;  64  Pac.  691.  The  fact  that 
a  son  of  the  decedent  is  prejudiced  against 
his  sister,  named  in  the  will  as  executrix, 
but  who  was  refused  letters,  does  not  dis- 
qualify him  from  acting  as  administrator. 
Estate  of  Bauquier,  88  Cal.  478;  26  Pac. 
373.  Where  three  daughters  are  equally 
entitled  to  letters,  and  two  of  them  join 
in  nominating  one  who  is  not  entitled  to 
succeed  to  any  part  of  the  personal  estate 


of  the  decedent,  the  other  daughter's  rights 
are  not  affected,  and  she  has  a  right  to  let- 
ters in  preference  to  such  nominee.  Estate 
of  Myers,  9  Cal.  App.  694;  100  Pac.  712. 
An  illegitimate  son  is  not  entitled  to  let- 
ters of  administration  on  the  estate  of  his 
father,  as  against  the  brother  of  the  father. 
Estate  of  Pico,  52  Cal.  8  4.  The  court  has 
power,  under  this  section  and  §  1379,  post, 
to  grant  letters  of  administration  to  one 
alleging  himself  to  be  the  illegitimate  sou 
and  heir  of  deceased,  after  removing  the 
administrator  for  neglect,  mismanagement, 
and  incompetency.  Estate  of  Pico,  56  Cal. 
413.  A  son,  who  has  conveyed  to  his  father 
all  his  interest  in  his  deceased  mother's 
estate,  is  not  entitled  to  administer  upon 
his  mother's  estate  in  preference  to  his 
sister,  notwithstanding  the  intervening 
death  of  the  father  prior  to  the  application 
for  letters;  should  he  be  entitled  to  any 
part  of  such  estate,  it  can  only  be  as  the 
heir  of  his  father,  and  through  the  dis- 
tribution of  the  latter's  estate.  Estate  of 
Edson,  143  Cal.  607;  77  Pac.  451. 

Father.  A  father  is  entitled  to  be  ap- 
pointed administrator  of  the  estate  of  his 
deceased  son,  unless  he  is  adjudged  to  be 
incompetent  to  execute  his  duties.  Estate 
of  Connors,  110  Cal.  408;  42  Pac.  906. 

Brothers.  Under  this  section,  brothers 
of  the  decedent  are  entitled  to  letters  of 
administration,  only  when  they  are  en- 
titled to  succeed  to  the  estate,  or  some  por- 
tion thereof.  Estate  of  Wakefield,  136  Cal. 
110;  68  Pac.  499. 

Next  of  kin.  The  seventh  subdivision  of 
this  section,  as  it  stood  in  the  Probate  Act, 
was  construed  to  mean  the  next  of  kin 
capable  of  inheriting,  or  who  would  be  en- 
titled to  distribution  if  there  were  no 
nearer  kindred.  Anderson  v.  Potter,  5  Cal. 
63;  and  see  Estate  of  Eggers,  114  Cal.  464; 
46  Pac.  3SrO. 

Devisee.  A  devisee  is  entitled  to  letters 
of  administration  with  the  will  annexed, 
as  against  a  public  administrator.  Estate 
of  Bergin,  100  Cal.  376;  34  Pac.  867;  Es- 
tate of  Eichardson,  120  Cal.  344;  52  Pac. 
832;  Estate  of  Engle,  124  Cal.  292;  56  Pac. 
1022. 

Public  administrator.  A  public  adminis- 
trator can  take  upon  himself  the  duties  of 
an  administrator  of  an  estate,  only  by  vir- 
tue of  a  special  grant  from  the  court,  made 
upon  a  petition  filed  therefor;  he  does  not, 
by  virtue  of  his  office,  acquire  the  right  to 
administer  upon  any  particular  estate.  Es- 
tate of  Hamilton,  "34  Cal.  464;  Pryor  v. 
Downey,  50  Cal.  388;  19  Am.  Eep.  656; 
Bowden  v.  Pierce,  73  Cal.  459;  14  Pac. 
302;  15  Pac.  64.  His  status  at  the  time  of 
the  grant  of  administration  determines  his 
competency.  Estate  of  McLaughlin,  103 
Cal.  429;  37  Pae.UlO.  The  public  admin- 
istrator of  one  county  may  contest  the 
right  of  another  puBlic  administrator  to 
administer  upon  an  estate^ and  the  con- 
flicting claims  of  the  appHcants  must  be 
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determined  by  ascertaining  the  residence 
of  the  deceased  at  the  time  of  his  death. 
Estate  of  Graves,  8  Cal.  App.  254;  96  Pac. 
792,  In  appointing  the  public  adminis- 
trator to  take  charge  of  an  estate,  the 
court  is  not  limited  to  the  estates  of  such 
persons  as  die  within  his  county,  but  he  is 
competent  to  administer  upon  the  estate, 
within  his  county,  of  any  decedent,  irre- 
spective of  the  place  of  his  death.  Estate 
of  Eichardson,  120  Cal.  344;  52  Pac.  832. 
Where  a  person  dies  in  one  county,  and  a 
contest  of  his  will  is  transferred  to  another 
county  because  of  the  judge's  disqualifica- 
tion, the  public  administrator  of  the  county 
of  the  death  is  entitled  to  letters  of  ad- 
ministration, to  the  exclusion  of  the  public 
administrator  of  the  county  to  which  the 
cause  was  transferred,  where  the  contest 
was  determined  against  the  will  and  there 
are  no  resident  heirs.  Estate  of  Graves, 
8  Cal.  App.  254;  96  Pac.  792.  The  public 
administrator  is  entitled  to  letters  of  ad- 
ministration on  the  estate  of  an  intestate, 
as  against  a  relative  not  entitled  to  any 
share  in  the  distribution  of  the  estate.  Es- 
tate of  Eggers,  114  Cal.  464;  46  Pac.  380; 
Estate  of  Healy,  122  Cal.  162;  54  Pac.  736. 
Where  none  of  the  persons  entitled  to 
priority  over  the  public  administrator  have 
applied  for  letters,  the  public  administrator 
is  entitled  to  administer.  Estate  of  Graves, 
8  Cal.  App.  254;  96  Pac.  792.  As  against 
the  non-resident  father  of  the  decedent, 
or  his  nominee,  the  public  administrator 
is  entitled  to  letters  of  administration 
upon  the  estate.  Estate  of  Muersing,  103 
Cal.  585;  37  Pac.  520;  Estate  of  Brundage, 
141  Cal.  538;  75  Pac.  175.  The  nominee 
of  brothers  of  the  decedent,  who  are  not 
entitled  to  succeed  to  the  estate,  or  some 
portion  thereof,  is  not  entitled,  as  against 
the  public  administrator,  to  letters  of 
administration.  Estate  of  Wakefield,  136 
Cal.  110;  68  Pac.  499.  As  between  the 
appointee  of  a  foreign  executor,  who  has 
renounced  his  right  to  letters  testamentary 
in  this  state,  and  who  is  not  the  surviving 
husband  or  wife  of  the  deceased,  the  public 
administrator  has  the  prior  right  to  letters 
of  administration  with  the  will  annexed. 
Estate  of  Garber,  74  Cal.  338;  16  Pac.  233. 
Prior  to  the  amendment  of  this  section  in 
1875,  where  there  was  a  contest  for  letters 
of  administration  between  a  public  admin- 
istrator and  a  creditor,  and  other  creditors 
requested  the  court  to  appoint  the  public 
administrator,  the  determination  of  the 
contest  was  within  the  discretion  of  the 
court.  Estate  of  Doak,  46  Cal.  573.  Under 
the  present  section,  the  public  adminis- 
trator is  entitled  to  letters  of  adminis- 
tration, in  preference  to  creditors.  Estate 
of  McKinnon,  64  Cal.  226;  30  Pac.  437. 
Where  the  contest  for  letters  is  between 
one  interested  in  the  will  and  the  public 
administrator,  who  has  no  interest  in  the 
will  or  in  the  estate,  letters  should  be 
granted   to   the   party    having   an   interest 


in  the  will.  Estate  of  Bergin,  100  Cal.  376; 
34  Pac.  867;  Estate  of  Engle,  124  Cal.  292; 
56  Pac.  1022;  Estate  of  Brundage,  141  Cal. 
538;  75  Pac.  175.  A  public  administrator 
is,  within  the  meaning  of  §  1374,  post,  a 
"person  interested"  and  may  contest  the 
appointment  of  another  as  administrator. 
Estate  of  Healy,  122  Cal.  162;  54  Pac.  736; 
6  Cal.  Unrep.  780;  66  Pac.  175.  Where  the 
court  makes  a  regular  order  that  letters 
issue  to  the  public  administrator,  no  bond 
or  oath  being  required  as  a  condition  prece- 
dent, the  omission  to  issue  letters  is  not 
fatal.  Beckett  v.  Selover,  7  Cal.  215;  68 
Am.  Dec.  237. 

Partner.  A  person  who  was  at  one  time 
a  partner  of  the  testator  cannot  be  ap- 
pointed an  administrator  with  the  will  an- 
nexed of  the  estate,  when,  at  the  time  of 
his  death,  there  were  unsettled  partnership 
relations  existing.  Estate  of  Garber,  74 
Cal.  338;  16  Pac.  233. 

Relatives  of  previously  deceased  spouse 
of  decedent.  By  the  amendment  of  1907, 
this  section  was  made  to  apply  to  the  rela- 
tives of  the  previously  deceased  spouse  of 
the  decedent,  when  entitled  to  succeed,  etc.; 
and,  under  the  order  of  precedence  pre- 
scribed by  the  statute,  brothers  have  prece- 
dence over  the  next  of  kin,  whether  they 
be  "relatives"  of  decedent  or  of  the  de- 
ceased spouse.  Estate  of  Hill,  8  Cal.  App. 
286;  96  Pac.  918. 

Minors.  There  is  nothing  in  the  terms  of 
this  section  which  gives  an  adult  of  any 
of  the  classes  mentioned  a  preference  over 
minors  of  the  same  class:  it  simply  desig- 
nates by  classes,  generally,  who  are  en- 
titled to  administer,  and  prescribes  the 
preferential  order  in  which  the  classes  are 
so  entitled;  but  it  makes  no  distinction 
among  members  of  a  class  on  account  of 
minority.  Estate  of  Turner,  143  Cal.  438; 
77  Pac.  144. 

Eight  of  non-resident  legatee  under  for- 
eign will  to  letters.    See  note  ante,  §  1323. 

Renunciation  of  right  to  administer.  A 
written  request,  by  one  entitled  to  letters 
of  administration  upon  an  estate,  for  the 
appointment  of  a  nominee,  is  a  waiver  and 
relinquishment  of  his  right  to  administra- 
tion in  favor  of  the  nominee;  a  subsequent 
request  of  the  nominor  for  the  appoint- 
ment of  another  person  does  not  render 
ineffective  the  first  request,  and  an  appli- 
cation thereon  for  letters  of  administra- 
tion. Estate  of  Bedell,  97  Cal.  339;  32  Pac. 
323.  The  effect  of  the  nomination,  by  two 
children  entitled  to  letters,  or  one  not  so 
entitled,  is  to  renounce  their  personal  right 
to  letters;  hence,  the  rights  of  another 
child  not  so  joining  are  unaffected,  and  re- 
main absolute.  Estate  of  Myers,  9  Cal. 
App.  694;  100  Pac.  712.  A  renunciation  of 
the  right  to  administer,  in  favor  of  an- 
other cannot  afterwards  be  retracted.  Es- 
tate of  Moore.  68  Cal.  281 ;  9  Pac.  164. 

Appointment  of  second  administrator. 
The    court   cannot   properly   refuse    to    ap- 
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point  an  administrator  to  complete  the  ad- 
ministration of  an  estate,  upon  the  ground 
that  the  heirs  have  parted  with  their  in- 
terest in  the  property.  Estate  of  Pina,  112 
Cal.  14;  44  Pac.  332;  Estate  of  Strong,  119 
Cal.  663;  51  Pac.  1078.  The  appointment 
of  a  second  administrator,  where  the  first 
one  is  not  removed  or  has  not  resigned,  is 
void.  Haynes  v.  Meeks,  20  Cal.  288;  Estate 
of  Hamilton,  34  Cal.  464;  Estate  of  Moore, 
68  Cal.  281;  9  Pae.  164;  Sehroeder  v.  Su- 
perior Court.  70  Cal.  343;  11  Pac.  651;  Es- 
tate of  Griffith,  84  Cal.  107;  23  Pac.  528; 
Freeman  v.  Spencer,  128  Cal.  394;  60  Pac. 
979;  Granger  v.  Sheriff,  140  Cal.  190;  73 
Pae.  816. 

Power  to  procure  revocation  of  letters. 
The  power  to  procure  a  revocation  of  let- 
ters, and  the  appointment  of  a  nominee 
after  letters  have  been  issued  to  one  not 
in  the  first  five  classes  enumerated  in  this 
section,  is  accorded  to  the  members  of 
those  five  classes,  and  to  their  nominees, 
by  §  1383,  post;  but  members  of  the  seventh 
class  are  not  empowered  to  nominate  under 
this  section,  nor  to  secure  a  revocation  of 
letters  under  §  1383,  post:  their  rights  are 
wholly  embraced  within  §  1379,  post.  Es- 
tate of  Healy,  122  Cal.  162;  54  Pac.  736. 
There  is  no  incapacity  to  hold  the  office  of 
administrator,  from  the  mere  fact  that  the 
applicant  is  not  of  kin  to  the  deceased;  by 
this  section  a  stranger  is  legally  compe- 
tent, though  others  are  entitled  to  priority; 
and  by  §  1383,  post,  when  letters  have 
been  granted  to  any  other  person  than  the 
kin  mentioned  therein,  any  one  of  them 
may  obtain  the  revocation  of  the  letters 
by  petitioning  the  court  therefor.  E?tate 
of  Kirtlan,  16  Cal.  162.  The  nephews  and 
nieces  of  the  decedent  have  not  the  abso- 
lute right  of  nomination  and  revocation  of 
letters  secured  to  the  first  five  classes 
enumerated  in  this  section  and  §  1383, 
post,  but  the  rights  of  their  nominee  are 
seeured  only  by  §  1379,  post,  under  which 
his  appointment  by  the  court  is  discre- 
tionary. Estate  of  Healv,  122  Cal.  162;  54 
Pae.  7.36;  6  Cal.  Unrep.  780;  66  Pac.  175. 

Certiorari.  Any  one  mentioned  in  this 
section  may  be  rejected,  if  incompetent; 
but  a  gross  error  in  ignoring  the  order  of 
preference  is  simply  an  error  in  the  exer- 
cise of  jurisdiction,  and  certior.ari  does  not 
lie  to  annul  the  appointment  made.  Dahl- 
gren  v.  Superior  Court,  8  Cal.  App.  622; 
97  Pae.  681. 

Bonds  of  administrators.  See  note  post, 
§  i;!88. 

New  trial  and  appeal.  See  note  post, 
§1714. 

Jurisdiction  and  power  of  consuls  to  administer 
on  estates.  See  notes  45  L.  R.  A.  496;  37  L.  R. 
A.  (X.  S.)   549. 

CODE  COMMISSIONERS'  NOTE.  Stats. 
1863-64,  p.  522,  §  1. 

1.  Subd.  1.  Desertion,  ill  treatment,  or  agreed 
BPparation  will  not  deprive  one  of  this  statutory 
right  to  administer  (Altema's  Case,  1  Ashm.  49)  ; 
nor  would  a  divorce  from  bed  and  board   (Clark 


V.  Clark,  6  Watts  &  S.  85);  but,  under  our 
code  there  is  no  divorce  of  this  kind.  Had  such 
been'  decreed  elsewhere,  it  would  not  deprive 
one  here  of  administration. 

2.  Subd.  2.  As  between  brothers,  the  one 
having  the  most  interest  preferred.  Moore  v. 
Moore,   1    Dev.    (X.  C.)    352. 

3.  Subd.  3.  See  Havmond  and  Burch  s  Ann. 
Civ.   Code,  "Succession,"  §  1386,  and  note. 

4.  Subd.  4.  We  do  not  see  that  a  brother 
might  not  have  waived  his  right  of  administra- 
tion, as  well  as  any  other  right,  in  favor  of  a 
competent  person.  Estate  of  Kirtlan,  16  Cal.  165. 
A  brother,  being  a  partner  of  decedent  at  the 
date  of  his  death,  is  disqualified.  Cornell  v.  Gal- 
laher,  16  Cal.  368;  see  also  Estate  of  Pocheco, 
23  Cal.  479.  As  between  brothers,  the  one  hav- 
ing the  most  interest  preferred.  Moore  v.  Moore, 
1  Dev.  (N.  C.)  352. 

5.  Subd.  5.  See  Raymond  and  Burch  s  Ann. 
Civ.  Code,  I  1386,  and  note. 

6.  Subd.  6.  See  Haymond  and  Burch's  Ann. 
Civ.  Code,  §  1386,  and  note. 

7.  Subd.  7.  Under  the  statute  regulating  es- 
tates of  deceased  persons,  the  seventh  classitica- 
tion  of  persons  entitled  to  administer,  comprising 
any  other  of  "the  next  of  kin  who  would  be 
entitled  to  share  in  the  distribution  of  the  es- 
tate," must  be  construed  to  mean  the  next  of 
kin  capable  of  inheriting,  or  who  would  be  en- 
titled to  distribution  if  there  were  no  nearer 
kindred.  Anderson  v.  Potter,  5  Cal.  64.  Next  of 
kin,  of  course,  means  next  after  those  previously 
in  this  section  named,  as  held  in  Rogers  v.  Noble, 
before  the  probate  court  of  San  Francisco,  1858. 
See  "Succession,"  1  Haymond  and  Burch's  Ann. 
Civ.  Code,  pp.  395-397.  "The  petition  states 
that  the  applicant  is  a  nephew  of  the  deceased, 
and  a  nephew  is  one  of  the  persons  entitled  to 
letters."    Lucas  v.  Todd,  28  Cal.  186. 

8.  Subd.  8.  Estate  of  Boyd,  25  Cal.  515.  The 
creditor  entitled  over  the  public  administrator. 

9.  Subd.  9.  At  the  first  hearing  of  Beckett  v. 
Sclover,  7  Cal.  228,  68  Am.  Dec.  237,  Hyden- 
feldt,  J.,  held  this  language:  It  is  deduced  from 
the  framework  of  our  various  statutes  concern- 
ing estates  and  public  administrators,  that  the 
commission  of  the  public  administrator,  as  a 
public  officer,  stands  in  the  place  of  letters  of 
administration,  and  that,  consequently,  it  is  un- 
necessary to  issue  them,  in  order  to  give  him 
control  over  the  property  of  tlK>  estates  which 
come  to  his  hands.  Beckett  v.  Selover,  7  Cal. 
228;  68  Am.  Dec.  237.  On  reargument,  the 
court  proceeds  at  length  to  discuss  the  rights  of 
the  public  administrator  (see  §  1726,  post,  and 
note),  Burnett,  .T.,  Terry,  .T..  concurring,  holding 
"that  there  must  be  a  judicial  grant  of  adminis- 
tration to  him  in  each  particular  case."  In  Estate 
of  Hamilton,  34  Cal.  468,  the  court  say:  "A 
public  administrator  of  the  city  and  county  of 
San  Francisco  docs  not,  by  virtue  of  his  office, 
acouire  the  right  to  administer  upon  any  par- 
ticular estate.  Like  all  other  persons  to  whom 
letters  of  administration  may  be  gr.inted,  as  pro- 
vided in  the  fifty-second  section  of  the  Probate 
Act,  he  can  take  upon  himself  the  duties  of  an 
administrator  of  a  given  estate  only  by  virtue 
of  a  special  grant  from  the  probate  court,  made 
upon  a  petition  filed  in  the  matter  of  such  es- 
tate." Stats.  18G0,  p.  105;  Beckett  v.  Selover, 
7  Cal.  216;  68  Am.  Dec.  237;  Rogers  v.  Hober- 
lein,  11  Cal.  128.-  As  to  the  alleged  appoint- 
ment of  Hollub,  the  case  shows  only  that  he 
filed  a  petition  asking  for  it;  that  legal  notice 
of  his  application  was  given;  that,  at  the  hearing 
the  usual  order,  as  provided  in  §  62  of  the  Pro- 
bate Act  (?  1375,  post),  directing  that  letters 
of  administration  be  issued  to  him  upon  his  quali- 
fying, as  provided  in  §  72  (§  1387,  post),  was 
made;  that  on  the  same  day  the  usual  order 
appointing  appraisers  was  made;  that,  subse- 
quently, an  order  directing  the  usual  notice  to 
creditors  to  be  pulilishiul  was  also  made;  that  the 
notice  was  in  fact  published  according  to  law, 
and  that  one  Partridge  subsequently  presented 
a  claim  against  the  estate,  which  was  allowed  by 
Ifollub,  and  also  approved  by  the  probate  judge. 
\\'iih  this  the  showing  stops.'  No  letters  of  ad- 
ministration with   the   oath   of   ofiSce   attached   is 
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shown,  nor  the  record  thereof,  which  the  statute 
required  to  be  made.  §  72  ( §  1387,  post).  On 
the  contrary,  the  affidavit  of  Hollub  himself  shows 
that,  to  the  best  of  his  knowledge,  he  never  took 
the  oath  of  office,  and  that  no  letters  were  ever 
issued  to  him.  Does  this  show  a  grant  of  ad- 
ministration to  Hollub?  Clearly  not.  The  order 
directing  letters  to  be  issued  to  him,  upon  his 
qualifying  in  the  manner  provided  in  §  72,  was 
only  one  step  towards  his  appointment.  It  did 
not,  of  itself,  vest  him  with  the  office.  His  ap- 
pointment was  in  fieri,  until  he  had  qualified, 
and  received  his  letters.  §  72  (§  1387,  post). 
The  order,  as  the  statute  intends  all  such  orders 
shall  be,  was  conditional,  and  did  not  take  effect, 
because  the  condition  was  never  complied  with. 
The  order  of  the  court,  in  such  cases,  does  not, 
of  itself,  under  our  statute,  constitute  the  grant 
of  administration,  and  a  certified  copy  as  evi- 
dence does  not,  as  claimed  by  counsel  for  the 
respondent,  establish  the  official  capacity  of  an 
administrator  in  a  collateral  proceeding.  Under 
our  statute  an  administrator  would  have  to  estab- 
lish his  official  character,  if  denied,  by  the 
production  of  his  letters  with  the  oath  of  office 
anne-xed,  or  of  a  certified  copy  of  the  record 
thereof,  which  the  statute  requires  to  be  made. 
§72  (§1387,  post).  The  mode  of  procedure 
provided  by  our  statute  differs  from  that  dis- 
closed in  the  cases  of  Elden  v.  Keddell,  8  East, 
187,    103    Eng.    Reprint,    314,    and   Davis   v.    Wil- 


liams, 13  East,  232,  104  Eng.  Reprint,  358, 
upon  which  respondent  relies.  In  each  of  these 
cases,  the  order  of  the  court  recited  that  the 
administrator  had  been  first  sworn  to  duly  ad- 
minister. Estate  of  Hamilton,  34  Cal.  468 ;  see 
§  1727,  post,  and  note.  This  opinion  is  cited 
at  length,  not  to  show  that  public  administrators 
in  all  cases  must,  in  the  first  instance,  take  out 
letters  of  administration,  but  as  in  San  Fran- 
cisco (Stats.  1860,  p.  105),  the  public  admin- 
istrator was  left  to  take  out  letters  as  other 
parties,  it  is  to  show,  in  brief,  the  requirements 
as  to  all  other  applicants  for  letters.  Under  the 
net  of  1860,  cited  supra,  it  was  expressly  pro- 
vided that  he  might  administer  upon  an  estate 
by  virtue  of  his  office,  without  specially  obtain- 
ing letters;  but  by  §  1727,  post,  thoush  he  may 
take  charge  of  an  estate  primarily  without  let- 
ters, he  must  proceed  to  obtain  them  immediately 
thereafter,  as  others  are  required,  and  this  case 
of  Hamilton  then  applies.  It  was  held  that 
there  is  no  right  of  succession  by  one  public 
administrator  to  administer  estates  already  com- 
menced by  his  predecessor  in  office.  See  Rogers 
v.  Hoberlein,  11  Cal.  128 ;  ^see  also  Estate  of 
Boyd.  25  Cal.  515.  Creditor  entitled  over  the 
public  administrator. 

10.  Subd.   10.      §  1350  (§  42),  ante,  and  note. 

11.  Generally.  See  §  1350,  ante,  and  note; 
also  Haymond  and  Burch's  Ann.  Civ.  Code, 
§  1386,  and  note. 


§  1366.  Preference  of  persons  equally  entitled.  Of  several  persons  claim- 
ing and  equally  entitled  to  administer,  relatives  of  the  whole  blood  must  be 
preferred  to  those  of  the  half  blood. 

Legislation  §  1366.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  53,  which 
read:  "?  53.  When  there  shall  be  several  per- 
sons claiming  and  equally  entitled  to  the  admin- 
istration, males  shall  be  preferred  to  females,  and 
relatives  of  the  whole  blood  to  those  of  the  half 
blood."  When  enacted  in  1872.  the  te.xt  read: 
"§  1366.  Of  several  persons  claiming  and  equally 
entitled  to  administer,  males  must  be  preferred  to 
females,  and  relatives  of  the  whole  to  those  of 
the  half  blood." 

3.  Amendment  by  Stats.  1901,  p.  203;  un- 
constitutional.    See  note  ante,  §  5. 

§  1367.  In  discretion  of  court  to  appoint  administrator,  when.  When 
there  are  several  persons  equally  entitled  to  the  administration,  the  court 
may  grant  letters  to  one  or  more  of  them ;  and  when  a  creditor  is  claiming 
letters  the  court  may,  in  its  discretion,  at  the  request  of  another  creditor, 
grant  letters  to  any  other  person  legally  competent. 

not  legally  bound  to  appoint  the  public  ad- 
ministrator.   Estate   of   Harrison,   135   Cal. 


3.   Amended  by  Stats.  1913,  p.  567. 

Construction  of  section.  This  section 
qualifies  §  1365,  ante.  Estate  of  Coan,  132 
Cal.  401;  64  Pae.  691;  Estate  of  Brundage, 
141  Cal.  538;  75  Pae.  175. 

See  note  ante,  §  1323. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  454,  §  53.  Those  of  the  whole  and  half  blood 
inherit  equally,  except,  etc..  Civ.  Code,  §  1394. 


Legislation  §  1367.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  54,  as 
amended  by  Stats.  1863-64,  p.  368),  omitting 
'"in  its  discretion"  before  "grant"  where  it  first 
occurs. 

3.  Amendment  by  Stats.  1901,  p.  204;  un- 
constitutional.    See  note  ante,  §  5. 

Discretion  of  court  in  appointing  nomi- 
nee. A  foreign  executor  has  no  legal  right 
to  nominate  an  administrator  with  the  will 
annexed;  but  where  he  joins  in  the  peti- 
tion of  his  nominee  upon  the  filing  of  an 
authenticated  copy  of  the  will,  and  re- 
quests his  appointment,  the  court  has  dis- 
cretionary  power   to   appoint    him,   and   is 


7;  66  Pae.  846.  It  is  competent  for  the 
court  to  grant  letters  of  administration  to 
the  public  administrator,  upon  the  estate 
of  an  intestate,  notwithstanding  the  de- 
ceased may  have  expressed  a  wish  to  have 
another  person  settle  the  estate.  Estate  of 
Morgan,  53  Cal.  243. 

Power  of  court  to  appoint  co-administrator 
against  consent  of  persons  entitled  to  administra- 
tion.   See  note  4  Anii.   Cas.  550. 

CODE  COIvIMISSIONERS'  NOTE.  Stats.  1851, 
p.  454,  §  54  ;  Stats.  1863-64,  p.  368,  §  5. 


§  1368.  When  minor  or  incompetent  entitled,  who  appointed  adminis- 
trator. If  any  person  entitled  to  administration  is  a  minor  or  an  incompe- 
tent person,  letters  must  be  granted  to  his  or  her  guardian,  or  any  other 
person  entitled  to  letters  of  administration,  in  the  discretion  of  the  court. 
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Guardian  of  minor.  Ante,  §§  372,  373;  post, 
§§  1747,  1759. 

Legislation  §  1368.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act  1851,  §  57,  as 
amended  by  Stats.  1869-70,  p.  637,  which  read: 
"If  any  person  entitled  to  administration  shall  be 
a  minor,  administration  may  be  granted  to  his  or 
her  guardian  or  to  any  other  person  entitled  to 
the  issuance  of  letters  of  administration,  in  the 
discretion  of  the  court."  When  enacted  in  1372, 
§  1368  read  as  now,  except  for  the  amendment  of 
1893. 

2.  Amendcid  by  Stats.  1893,  p.  52,  inserting 
''or  an  incompetent  person"  after  "minor." 

3.  Amendment  by  Stats.  1901,  p.  204;  un- 
constitutional.    See  note  ante,  §  5. 

Construction  of  section.  This  section 
must  be  construed  as  limiting  the  discre- 
tion to  other  persons  of  the  same  class  to 
which  the  minor  would  belong  if  he  were 
an  adult,  and  not  as  conferring  discretion 
to  appoint  a  person  of  an  inferior  class  in 
preference  to  his  guardian.  Estate  of 
turner,  143  Cal.  438;  77  Pae.  144. 

Retroactive  application  of  section. 
The  amendment  to  this  section  in  1893, 
whereby  the  words  "or  an  incompetent 
person"  were  inserted,  applied  retroac- 
tively to  the  unadministered  estate  of  a 
deceased  person,  who  died  before  the 
adoption  of  the  amendment,  and  the  pub- 


lic administrator  had  no  vested  right  to 
letters  upon  such  estate  which  could  in- 
terfere with  the  power  of  the  court  to 
exercise  its  discretion  in  granting  letters 
to  the  guardian  of  the  incompetent  per- 
son. Estate  of  McLaughlin,  103  Cal.  429; 
37Pac.  410. 

Section  removes  disqualification  r 
minor.  This  section  is  to  be  liberally  co: 
strued,  as  removing  the  disqualificatioi* 
of  a  minor  who  has  a  guardian,  to  the 
full  extent  to  which  it  is  imposed  by 
§  1369,  post,  and  to  allow  him,  through  his 
guardian  as  his  representative,  all  of  the 
rights  to  which  he  would  be  entitled  if  he 
were  an  adult.  Estate  of  Turner,  143  Cal. 
438;  77Pac.l44. 

Discretion  of  court  to  appoint  guardian. 
Under  this  section  and  §  1367,  ante,  the 
court  has  discretion  to  appoint  the  guar- 
dian of  a  minor  brother  of  the  deceased  as 
administrator,  whose  appointment  was  de- 
sired by  two  adult  brothers,  to  the  exclu- 
sion of  a  third  adult  brother.  Estate  of 
Turner,  143  Cal.  438;  77  Pac.  144. 


CODE  COMMISSIONERS'  NOTE. 

p.  454,  §  57;  Stats.  1870,  p.  637,  §  2. 


Stats.  1851, 


IS 


§1369.     Who  are  incompetent  to  act  as  administrators.     No  person 
competent  or  entitled  to  serve  as  administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 

3.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 

Revoking  letters.    See  post,  §  1383. 

Legislation  §  1369.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  55,  as 
amended  by  Stats.  1861,  p.  632,  which  read:  "No 
person  shall  be  entitled  to  letters  of  administra- 
tion who  shall  be:  First.  Under  the  age  of  ma- 
jority; or.  Second.  Who  shall  have  been  con- 
victed of  any  infamous  crime;  or,  Third.  Who, 
upon  proof,  shall  be  adjudged  by  the  court  incom- 
petent to  execute  the  duties  of  the  trust  by  rea- 
son of  drunkenness,  improvidence,  or  want  of 
integrity,  or  understanding."  When  enacted  in 
1872,  §  1369  rend  as  at  present,  except  for  the 
amendment  of  1878. 

2.  Amended  by  Code  Amdts.  1877-78,  p.  112, 
(1)  inserting,  (a)  in  introductory  paragraph,  "or 
entitled"  after  "competent,"  and  (b)  omitting 
"when  appointed"  before  "is,"  at  end  of  intro- 
ductory paragraph;  (2)  adding  a  new  subd.  2, 
reading,  "Not  a  bona  fide  resident  of  the  state"; 
and  (3)  renumbering  subds.  2  and  3  as  subds.  3 
Rnd  4,  respectively. 

Construction  of  section.  The  provisions 
of  this  section,  excluding  non-residents,  ia 
not  repealed  by  §  1379,  post:  there  is  no 
express  repeal,  and  no  such  conflict  as  to 
work  a  repeal  by  implication.  Estate  of 
Beech,  63  Cal.  458. 

Power  of  court.  This  section  prescribes 
the  grounds  which  render  one  incompetent 
to  serve  as  administrator,  and  the  courts 
have  no  right  to  add  to  the  disqualification 
prescribed  by  the  legislature.  Estate  of 
Muersing,  103  Cal.  585;  37  Pac.  520. 


Non-residence.  A  non-resident  may, 
either  in  person  or  by  attorney,  apply  for 
and  receive  letters  testamentary  in  this 
state;  but  he  must,  within  a  reasonable 
time,  personally  submit  himself  to  the 
jurisdiction  of  the  court,  and  personally 
conduct  the  settlement  of  the  estate.  Es- 
tate of  Brown,  80  Cal.  381;  22  Pac.  233. 
A  non-resident  is  not  competent  nor  enti- 
tled to  serve  as  an  administrator.  Estate 
of  Martin,  163  Cal.  440;  125  Pac.  1055. 
While  this  section  renders  a  non-resident 
surviving  wife  incompetent  to  serve  as 
the  administratrix  of  her  husband's  estate, 
it  does  not  take  away  her  right,  under 
§  1365,  ante,  to  nominate  an  administrator. 
Estate  of  Stevenson,  72  Cal.  164;  13  Pac. 
404.  Bona  fide  residence  in  this  state  is 
sufKcicntly  shown  by  the  petitioner,  upon 
proof  that  he  came  to  this  state  six  years 
before  the  death  of  the  decedent,  with  the 
intention  to  make  this  state  his  home  and 
re.sidence,  and  that  he  had  done  so,  and 
had  ever  since  resided  here.  Estate  of 
Gordon,  142  Cal.  125;  75  Pac.  672.  Where 
the  petitioner,  a  niece  of  the  decedent, 
and  next  of  kin,  had,  five  years  previously, 
left  the  state  with  ner  husband,  taking  all 
their  projierty  with  them,  with  the  inten- 
tion  of  remaining   there   indefinitely,   and 
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with  only  a  floating  intention  of  returning, 
there  is  a  showing  of  loss  of  residence 
in  this  state.  Estate  of  Weed,  120  Cal. 
634;  52  Pac.  30.  The  fact  that  the  peti- 
tioner is  an  inmate  of  a  soldiers'  home  is 
as  much  in  accord  with  his  claim  of  resi- 
dence as  if  he  had  lived  elsewhere  in  the 
state;  it  is  no  disproof  of  residence  that 
he  was  married,  and  has  children  living 
in  a  distant  state,  where  there  is  no  evi- 
dence that  his  wife  is  living  or  that  his 
children  were  living  in  a  family  home 
when  he  came  to  this  state;  they  cannot  be 
presumed  to  be  minors,  or  to  need  a 
father's  care,  he  being  a  man  advanced  in 
years;  nor  is  it  any  disproof  of  intention 
to  reside  here,  that  he  never  registered 
as  a  voter  herein.  Estate  of  Gordon,  142 
Cal.  125;  75  Pac.  672.  A  public  adminis- 
trator is  entitled  to  letters  of  administra- 
tion, in  preference  to  a  creditor  of  an  in- 
testate decedent,  or  to  the  nominee  of  a 
non-resident  heir.  Estate  of  Hyde,  64  Cal. 
228;  30  Pac.  804.  The  public  administra- 
tor is  entitled  to  letters  of  administration 
upon  the  estate  of  a  decedent,  as  against 
a  non-resident  father  of  the  decedent,  or 
his  nominee.  Estate  of  Beech,  63  Cal.  458; 
Estate  of  Muersing,  103  Cal.  585;  37  Pac. 
520;  Estate  of  Brundage,  141  Cal.  538;  75 
Pac.  175. 

Want  of  understanding.  Because  the 
petitioner  is  of  advanced  age,  cannot 
speak  English,  or  read  or  write  Spanish, 
his  native  language,  does  not  show  any 
want  of  understanding  within  the  statute; 
while  these  facts  may  render  the  perform- 
ance of  some  of  the  duties  of  administra- 
tion difficult,  yet  they  do  not  render  it  im- 
possible. Estate  of  Pacheco,  23  Cal.  476. 
Immorality,  and  want  of  integrity. 
Mere  immorality  is  not  sufficient  to  justify 
a  court's  refusal  to  appoint,  as  executor 
or  executrix,  one  who  has  been  duly  nom- 
inated for  such  appointment  by  will;  but 
gross  immorality,  showing  a  want  of  in- 
tegrity, is  a  good  ground  for  refusing  let- 
ters testamentary.  Estate  of  Munroe,  161 
Cal.  10;  Ann.  Cas.  1913B,  1161;  118  Pac. 
242. 

Competency   of   bigamous   -widow.     The 
rights  of  a  widow  in  the  estate  of  her  hus- 

§  1370.  Married  woman  may  be  administratrix.  A  married  woman  may 
be  appointed  administratrix.  When  an  unmarried  woman  appointed  ad- 
ministratrix marries,  her  authority  is  not  thereby  extinguished. 


band  cannot  be  questioned  on  the  claim 
that,  during  the  life  of  her  husband,  she 
was  unfaithful  to  her  marriage  vows;  and 
her  right,  as  widow,  to  administer  upon 
his  estate  is  not  forfeited  by  her  bigamous 
marriage  to  another  man,  and  her  jarevious 
administration  upon  the  estate  of  the 
latter,  and  receiving  an  allowance  there- 
from as  his  widow,  where,  after  the  death 
of  the  bigamous  spouse,  the  relations  be- 
tween the  husband  and  wife  were  con- 
tinued with  knowledge  of  the  facts.  Es- 
tate of  Newman,  124  Cal.  688;  45  L.  E.  A. 
780;  57  Pac.  686. 

Competency  need  not  be  averred  in  peti- 
tion for  letters.  The  petition  for  letters 
of  administration  need  only  state  the  age, 
residence,  and  the  heirship  of  the  peti- 
tioner to  the  decedent,  concerning  which 
no  presumption  of  law  is  indulged  in  his 
favor;  his  qualification  being  thus  averred 
and  proved,  there  is  a  presumption  in  his 
favor  that  he  is  competent  to  act,  and  he 
need  not  aver  competency,  nor  negative 
the  existence  of  any  of  the  disqualifying 
conditions  w^hich  would  render  him  incom- 
petent to  act.  Estate  of  Gordon,  142  Cal. 
125;  75  Pac.  672. 

Burden  of  proving  incompetency.  The 
burden  is  on  the  party  contesting  the  com- 
petency of  the  petitioner  to  act  as  admin- 
istrator, notwithstanding  he  is  of  a?e,  and 
a  resident  of  the  state,  and  qualified  as 
an  heir  of  the  decedent,  to  allege  and  to 
prove  facts  showing  that  he  is  incompe- 
tent to  act.  Estate  of  Gordon,  142  Cal. 
125;  75  Pac.  672. 

Removal  of  disqualification  of  minor. 
See  note  ante,  §  1368. 

V/ho  may  be  administrator.  See  note  54  Am. 
Dee.  518. 

Collateral  attack  upon  appointment  because  of 
want  of  competency  of  administrator.  See  note 
81   Am.  St.  Rep.  560. 

Eight  of  alien  or  non-resident  to  act  as  admin- 
istrator. See  notes  113  Am.  St."  Rep.  562;  3  Ann. 
Cas.  988;  Ann.  Cas.  1912A,  747;  1  L.  R.  A.  (N. 
S.)  346. 

CODE  COMMISSIONERS'  NOTE.  See  §  1350. 
ante,  and  note.  Coope  v.  Lnwerre,  1  Barb.  Ch. 
45;  Estate  of  rachcco,  23  Cal.  480;  29  Cal.  226. 
The  matter  of  improvidence  is  discussed  in  Har- 
rison V.  McMahon.  1  Bradf.  283  ;  and  held,  that 
the  bare  fact  of  applicant  being  a  gambler 
does  not  e.xclude  him,  though  he  had  no  other 
business. 


Married  woman  as  executrix.    Ante,  §  1352. 

Legislation  S  1370.  1.  Enacted  March  11, 
18T3;  based  on  Probate  Act  1851,  §  56,  as 
amejided  by  Stats.  1871-72,  p.  94,  which  read: 
"When  any  \inmarried  woman  who  shall  have  been 
appointed  administratrix  shall  marry,  her  mar- 
riage shall  extinguish  her  authority  as  such  ad- 
ministratrix. Administration  shall  not  be  gianted 
to  a  married  woman."  When  enacted  in  1872, 
§  1370  read  as  at  present,  except  for  the  changes 
of  1891. 

2.  Amended  by  Stats.  1891.  p.  11,  (1)  sub- 
stituting "may"  for  "must  not"  before  "be  ap- 
pointed," and  (2)  inserting  "not  thereby"  before 
"extinguished." 


Effect  of  remarriage  of  spouse.  A  mar- 
ried woman,  under  this  section,  has  a  right 
of  administration  upon  the  estate  of  her 
deceased  husband;  the  survivor  has  a  right 
to  remarry,  and  such  marriage,  in  the  ab- 
sence of  a  statutory  provision,  does  not 
deprive  the  person,  so  marrying,  of  any 
right  conferred  by  law.  Estate  of  Dow, 
132  Cal.  309;  64  Pac.  402. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1872, 
p.  94.  makis  the  same  declaration.  See  Chapman 
V.   Hollister,  42  Cal.  462,  cited  in  note  to  §  1411, 
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ARTICLE  IV. 

PETITION  AND  CONTEST  FOR  LETTERS,  AND  ACTION  THEREON. 


§  1371.  Petition  for  letters,  how  made. 

§  1372.  Lottcrs  of  administration,  when  granted. 

§  1373.  Clerk  of  court   must  set  day  for  hearing. 

Notice   of  application. 

§  1374.  Contesting;  ap)ilication. 

§  1375.  Ileaiin^  of  application. 

§  1376.  Evidence  of  notice. 


§  1377.     Grant  to  any  applicant. 

§  1378.  What  proofs  must  be  made  before  grant- 
ing letters  of  administration. 

§  13  79.  Letters  may  be  granted  to  others  than 
those  entitled. 

§  1380.  Special  notices  to  heirs,  devisees,  and 
legatees   during  administration. 


§  1371.  Petition  for  letters,  how  made.  Petitions  for  letters  of  adminis- 
tration must  be  in  writing,  signed  by  the  applicant  or  his  counsel,  and  filed 
with  the  clerk  of  the  court,  statin.s:  the  facts  essential  to  give  the  court 
jurisdiction  of  the  case,  and  when  known  to  the  applicant,  he  must  state  the 
names,  ages,  and  residences  of  the  heirs  of  the  decedent,  and  the  value  and 
character  of  the  property.  If  the  jurisdictional  facts  exist,  and  are  proved 
at  the  hearing  but  are  not  fully  set  forth  in  the  petition,  the  decree  or  order 
of  administration  and  subsequent  proceedings  are  not  void  on  account  of 
such  want  of  jurisdictional  averments. 


Orders  aud  decrees  need  not  recite  the  facts. 
Post,  §  17U4. 

Legislation  §  1371.  1.  Enacted  March  11, 
lS?a;  based  on  Probate  Act  1851,  §  58,  as 
amended  by  Stats.  1861,  p.  632,  which  read: 
"Applications  for  letters  of  administration  shall 
be  made  by  petition,  in  writing,  signed  by  the 
applicant,  or  his  counsel,  and  tiled  with  the  clerk 
of  the  court;  the  petition  must  state  the  facts 
essential  to  give  the  court  jurisdiction  of  the  case, 
and  when  the  same  is  known  to  the  adminis- 
trator, he  shall  state  the  names,  ages,  and  resi- 
dence, of  the  heirs  of  the  deceased,  aud  the  value 
and  character  of  the  property;  if  the  jurisdic- 
tional facts  existed,  but  are  not  fully  set  forth 
in  the  petition,  and  the  same  shall  be  afterwards 
proved  in  the  course  of  administration,  the  decree 
of  administration,  and  the  subsequent  proceed- 
ings, shall  not,  oa  account  of  such  want  of  juris- 
dictional averments,  be  held  void."  When  en- 
acted in  1872,  §  1371  read  as  at  present,  except 
for  the  changes  made  in   1907. 

2.  Amendment  by  Stats.  1901,  p.  204;  un- 
constitiitiiinal.     See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  313,  (1)  sub- 
stituting (a)  "residences"  for  "residence,"  and 
(b)  "exist,  and  are  proved  at  the  hearing"  for 
"existed,"  and  (2)  omitting  "and  are  afterward 
proved  in  the  course  of  administration"  ;  the  code 
commissioner  saying,  "The  amendment  consists 
in  omitting  after  the  word  'petition'  the  follow- 
ing: 'and  are  afterward  proved  in  the  course  of 
administration,'  and  inserting  in  lieu  thereof  the 
following:  "and  are  proved  at  the  hearing.'  " 

Application  of  code  sections.  The  pro- 
visions of  §§  1312-1318,  ante,  are  not  ap- 
plicable in  applications  for  letters  of 
administration.  Estate  of  Wooten,  56  Cal. 
322. 

First  application  for  letters.  See  note, 
ante,  §  12'.i."i. 

Application  deemed  made  when.  An  ap- 
plication is  "made,"  within  the  meaning 
of  the  words,  "in  which  application  is 
first  made,"  in  §  129.5,  ante,  when  a  proper 
petition  is  filed  with  the  clerk  of  a  su- 
perior court.  Dungan  v.  Superior  Court, 
149  Cal.  98;  117  Am.  St.  Rep.  119;  84  Pac. 
767. 

Manner  of  making  application.  An  ap- 
plication for  letters  must  necessarily  pre- 
cede the  hearing;  and  this  section  fully 
prescribes  the  manner  and  form  for  the 
making  of  such  application.  Dungau  v. 
2  Fair. — 96 


Superior  Court,  149  Cal.  98;  117  Am.  St. 
Rep.  119;  S4  Pac.  767. 

Sufficiency  of  petition.  A  petition  for 
letters  of  administration,  describing  the 
deceased  as  "late  a  resident  of"  the  county 
where  the  petition  is  filed,  conforms  to 
the  words  of  the  statute.  Beckett  v.  Sel- 
over,  7  Cal.  215;  68  Am.  Dec.  237.  See 
also  ante,  §  1369. 

Jurisdictional  facts.  The  amount  and 
the  value  of  an  estate  are  not  jurisdic- 
tional facts,  in  an  application  for  letters 
of  administration.  Lucas  v.  Todd,  28  Cal. 
182.  The  allegation  of  the  death  of  a 
person,  in  a  petition  for  letters,  cannot 
confer  any  jurisdiction,  if  such  person  is 
still  living:  the  assumption  of  the  fact  of 
a  party's  death,  however  regular  the  pro- 
ceedings in  other  respects,  would  not  sup- 
port the  issuance  of  letters  against  proof 
of  such  party  being  still  alive.  Havnes  v. 
Meeks,  20  CaL  288;  Estate  of  Hamilton, 
34  Cal.  464. 

Conflict  of  jurisdiction.  The  superior 
court  of  the  county  in  which  letters  are 
first  applied  for,  under  a  petition  alleging 
the  situation  of  the  estate  of  the  decedent 
in  that  county,  has  exclusive  power  to  de- 
termine that  jurisdictional  fact,  subject 
only  to  review  upon  appeal;  and  its  exist- 
ence cannot  be  inquired  into  collaterally 
by  the  respondent  to  a  petition  for  pro- 
hibition against  proceedings  under  a  sub- 
queut  apiili<atiou  in  another  county.  Dun- 
gan V.  Superior  Court,  149  Cal.  98;  117  Am. 
St.  Rep.  119;  84  Pac.  767.  The  superior 
court  of  one  county,  in  taking  jurisdiction 
for  the  purpose  of  appointing  a  special 
administrator,  does  not  thereby  secure 
jurisdiction  for  the  purpose  of  appointing 
a  general  administrator;  and  if,  subse- 
quently, the  superior  court  of  another 
county  first  acquires  jurisdiction  for  pur- 
poses of  general  administration,  the  other 
court  should  give  way  until  the  question 
of  the  couUict  of  jurisdiction  is  settled  by 
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the  judgment  of  the  court  first  acquiring 
"jurisdiction  of  the  general  administration. 
Estate  of  Damke,  133  Cal.  -130;  65  Pac. 
889;  and  see  Estate  of  Damke,  133  Cal. 
433;  65  Pac.  888.  There  cannot  be  two 
valid  administrations  at  the  same  time; 
and  when  a  superior  court  has  acquired 
jurisdiction  of  the  estate  of  a  deceased 
person,  that  jurisdiction  is  exclusive.  Dun- 
gan  V.  Superior  Court,  149  Cal.  98;  117 
Am.  St.  Eep.  119;  84  Pac.  767. 

Place  of  principal  administration.  See  note  45 
Am.  St.  Rep.  664. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  4.54,  §58;  Stats.  1861,  p.  631,  §  19.  Facts 
to  give  the  court  jurisdiction  are  the  death  of 
the  intestate,  and  his  residence  at  the  time  must 
he  stated  and  proved.  If  they  are  not  in  fact 
as  alleged  to  be,  the  proceedings  are  not  binding 
on  those  not  actually  before  the  court.  Beckett 
V.  Selover,  7  Cal.  233;  68  Am.  Dec.  237;  Havnes 
V.   Meeks,    10   Cal.    116;    70   Am.   Dec.    703.      The 


court  must  hear  testim.ony,  if  offered,  tending  to 
show  that  decedent  was  not  a  resident  of  the 
county.  Beckett  v.  Selover,  supra.  Proceedings 
ought  not  to  be  transferred  to  another  county 
to  advance  the  interest  of  heirs  and  others  in- 
terested in  and  representing  the  estate.  Estate 
of  Scott,  15  Cal.  220.  A  petition,  "To  the  Hon- 
orable tlie  Judge  of  the  Probate  Court  of  the 
County  of  Santa  Clara,  State  of  California,  etc. 
Tlie  petition  of  Moses  Sehallenberger,  of  Mon- 
terey, etc.  That  Dr.  John  Townsend,  late  a 
re^'dent  of  the  county  aforesaid,  died  in  said 
county,"  etc.,  being  objected  to  that  it  does  not 
show  that  decedent  was  a  resident  of  Santa 
Clara  County  at  time  of  his  death,  the  supreme 
court  held  that  the  objection  was  not  sustained 
by  the  record.  Townsend  v.  Gordon,  19  Cal. 
201-206.  "It  would  be  well  to  state,  in  the 
petition,  all  the  facts  upon  which  petitioner  relies 
to  entitle  him  to  letters  in  preference  to  others"; 
but  those  which  are  not  jurisdictional  are  not 
necessarily  essential.  Lucas  v.  Todd,  28  Cal.  186. 
It  would  seem  that  a  public  administrator  must 
petition  for  letters,  as  others.  Estate  of  Ham- 
ilton, 34  Cal.  468.  Executor  will  not  be  neces- 
sarilv  appointed  on  the  probate  of  a  will,  but 
on  other  proofs.     Estate  of  Wood,   36   Cal.   82. 


§  1372.  Letters  of  administration,  when  granted.  Letters  of  administra- 
tion may  be  granted  by  the  court  at  any  time  appointed  for  the  hearing  of 
the  application,  or  at  any  time  to  which  the  hearing  is  continued  or  post- 
poned. 


Legislation  §  1372.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  59,  which 
read:  "Letters  of  administration  shall  only  be 
granted  at  a  regular  term  of  the  court,  or  at  a 
special  term  appointed  by  the  judge  for  the  hear- 
ing of  the  application."  When  enacted  in  1872, 
§  1372  read:  "Letters  of  administration  may  be 
granted  at  a  regular  term  of  the  court,  or  at  a 
special  term  appointed  by  the  judge  for  the  hear- 
ing of  the  application." 

8.   Amended  by  Code  Amdts.  1880,  p.  79. 

Construction  of  code  sections.  In  the 
light  of  the  provisions  of  this  section,  and 
of  §  1375,  post,  that  which  takes  place  at 
the  hearing  is  not  the  making  of  an  appli- 
cation, but  is  the  hearing  of  the  appli- 
cation that  has,  at  a  previous  date,  been 
made  in  the  manner  prescribed  by  statute. 
Dungan  v.  Superior  Court,  149  Cal.  98;  117 
Am.  St.  Rep.  119;  84  Pac.  767. 

Jurisdiction  to  hear  petitions.  "Where  a 
"widow  files  and  serves  an  amendment  to 
her  petition,  but  sets  forth  no  additional 
jurisdictional  facts,  and  gives  an  unneces- 
sary notice  of  a  future  hearing  thereof, 
she  may  waive  such  notice,  and  consent  to 
the  hearing  of  her  original  petition  at  the 
date  fixed,  and  the  court  has  jurisdiction 
to  hear  all  the  petitions  at  such  time,  and 
may  then  appoint  the  widow  as  adminis- 
tratrix, where  no  objection  is  made,  except 
to  the  jurisdiction  of  the  court.  Estate  of 
Turner,  142  Cal.  549;  77  Pac.  1099. 

Jurisdiction,  where  application  made  in 
two  counties.    See  note,  ante,  §  1371. 


Necessity  of  appointment  and  qualifica- 
tion of  administrator.  No  recognition  by 
the  probate  court  can  make  one  an  admin- 
istrator de  facto:  no  person  can  fill  that 
position,  except  after  due  appointment  and 
qualification.  Pryor  v.  Downey,  50  Cal. 
388;  19  Am.  Rep.  656;  Bowden  v.  Pierce, 
73  Cal.  459;  14  Pac.  302. 

Conclusiveness  of  grant  of  letters.  The 
grant  of  letters  by  the  probate  court  is 
conclusive  upon  other  courts  as  to  the 
necessity  for  administration.  Page  v. 
Tucker,  54  Cal.  121.  As  against  any  col- 
lateral attack,  the  issuance  of  letters  is 
conclii.jJ»e  evidence  of  the  due  qualifica- 
tion of  the  administrator  and  of  his  au- 
thority to  act.  Dennis  v.  Bint,  122  Cal. 
39;  68  Am.  St.  Rep.  17;  54  Pac.  378;  Garth- 
waite  V.  Bank  of  Tulare,  134  Cal.  237;  66 
Pac.  326. 

Issuance  of  letters  void  when.  Where 
the  court  orders  letters  to  issue  to  one  per- 
son, the  issuance  of  letters  to  another  is 
unauthorized  and  void.  Estate  of  Frey, 
52  Cal.  658. 

Appointment  of  general  administrator. 
See  note  ante,  §  1371. 

What  constitutes  appointment.  See  note, 
post,  §  1387. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  454,  §  59. 


§  1373.     Clerk  of  court  must  set  day  for  hearing.     Notice  of  application. 

"When  a  petition  praying  for  letters  of  administration  is  filed,  the  clerk  of 
the  court  must  set  the  petition  for  hearing  by  the  court,  and  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three  public  places  in  the 
county,  one  of  which  must  be  at  the  place  where  the  court  is  held,  containing 
the  name  of  the  decedent,  the  name  of  the  applicant,  and  the  time  at  which 
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the  application  will  be  heard.     Such 
before  the  hearing. 

Posting  notices.      Compare  ante,  S  1303. 

Legislation  g  1373.  1.  Enacted  Marc'i  11. 
1872;  based  on  Probate  Act  1851  §  •^^•/^h'^.'j 
read:  •'\Vhen  any  petition  praying  fur  letters  oi 
administration,  has  been  filed,  the  clerk  shall 
give  notice  thereof,  by  causins  notices  to  be 
posted  in  at  least  three  public  places  in  the 
county,  one  of  which  shall  be  at  the  place  where 
the  court  is  held.  The  notice  shall  state  the 
name  of  the  deceased,  the  name  of  the  applicant, 
and  the  term  of  the  court  at  which  the  applica- 
tion will  be  heard.  Such  notice  shall  be  given 
at  least  ten  davs  before  the  hearing."  \\  hen  en- 
acted in  1872,  §  1373  read:  "When  a  petition 
praving  for  letters  of  administration  is  hied,  tne 
clerk  must  give  notice  thereof  by  causing  notices 
to  be  posted  in  at  least  three  public  places  in 
the  countv,  one  of  which  must  be  at  the  place 
where  the"  court  is  held,  containing  the  name  of 
the  decedent,  the  name  of  the  applicant,  and  the 
term  of  the  court  at  which  the  application  will 
be  heard.  Such  notice  must  be  given  at  least 
ten  davs  before  the  hearing." 

2.  Amended  by  Code  Amdts.  1880.  p.  80,  to 
read  as  now,  except  for  the  changes  made  in 
1891. 

3.  Amended  by  Stats.  1891,  p.  427.  inserting 
(1)  "of  the  court"  after  "clerk,"  and  (2)  "set 
the  petition  for  hearing  by  the  court  and,"  before 
"give  notice." 

Jurisdiction  assumed  how.  Upon  the 
filinsr  of  the  petition,  or  application,  the 
court  must  assume  jurisdiction  thereof, 
through  the  clerk,  by  appointing  a  time 
"for  the  hearing  of  the  application"  made, 
and  giving  the  prescribed  notice.  Dungan 
V.  Superior  Court,  149  Cal.  98;  117  Am. 
St.Eep.  119;  «!4  Pac.  767. 

Presumption  of  jurisdictional  facts. 
Where  a  petition  for  the  revocation  of 
letters  of  administration  does  not  show 
that  the  Jurisdictional  facts  of  notice  and 
residence  do  not  exist,  it  will  be  presumed, 
for  the  purposes  of  the  application,  that 
thev  do  exist.  Estate  of  Griffith,  84  Cal. 
107';  2.3  Pac.  .528;  24  Pac.  381. 

What  constitutes  adjudication  of  juris- 
dictional facts.  An  order  appointing  an 
administrator,  made  upon  a  petition  set- 
ting forth  the  jurisdictional  facts,  amounts 
to  an  adjudication  of  the  existence  of  such 
facts.  Estate  of  Griffith,  84  Cal.  107;  23 
Pac.  .t2S;  24  Pac.  3S1. 

Collateral  attack  of  determination  of 
jurisdictional  facts.  The  residence  of  the 
deceased  in  the  county  where  the  applica- 
tion is  made  is  one  of  the  jurisdictional 
facts  which  the  court  must  determine  from 
the  evidence;  such  determination,  al- 
though it  may  be  erroneous,  is  valid  until 
set  aside  in  some  appropriate  proceeding: 
it  cannot  be  attacked  collaterally.  Estate 
of  Griffith,  84  Cal.  107;  23  Pac.  528;  24 
Pac.  381. 

"Hearing  of  the  application."  See  note 
ante,  §  1372. 


notice  must  be  given  at  least  ten  days 

Proceeding  initiated  by  giving  notice. 
The  statutorv  proceeding  for  the  adminis- 
tration of  an  estate  is  initiated  by  the 
giving  of  a  general  notice  as  prescribed 
in  this  section  and  in  §§  1303,  1304,  ante. 
Estate  of  Bump,  152  Cal.  274;  92  Pac.  643. 
Notice  required.  An  application  for  let- 
ters requires  no  other  notice  than  the 
statute  prescribes.  Estate  of  Aldrich,  14 1 
Cal.  343;  81  Pac.  1011;  Estate  of  Griffith, 
84  Cal.  107;  23  Pac.  528;  24  Pac.  381.  The 
notice  required  to  be  given  on  filing  a 
petition  for  letters  of  administration  is 
entirely  different  from  that  required  by 
§§  1303,  1304,  ante,  for  the  proving  of  a 
will.  Estate  of  Edwards,  154  Cal.  91;  97 
Pac.  23. 

Notice  to  public  administrator  of  an- 
other county.  No  other  notice  of  an  ap- 
plication for  letters  of  administration 
than  that  prescribed  by  statute  is  re- 
quired; and  where  the  public  adminis- 
trator of  one  county  applies  for  letters,  it 
is  not  necessary  to  send  notices  to  the  pub- 
lic administrator  of  any  other  county. 
Estate  of  Griffith,  84  Cal.  107;  23  Pac.  528; 
24  Pac.  381. 

Computation  of  time  of  notice.  The 
ten  days'  notice  required  under  this  sec- 
tion is'^properly  given  by  posting  a  notice 
on  the  twelfth  day  of  the  month,  giving 
notice  of  a  hearing  on  the  twenty-second 
dav  of  the  same  month.  Bates  v.  Howard, 
lOSCal.  173;38Pac.  715. 

Necessity  of  notice.  See  note  post, 
§  1375. 

Evidence  of  the  fact  of  notice.  See  note 
post,  §  1376. 

Presumptions  on  appeal.  In  the  ab- 
sence from  the  record  of  any  showing  of 
error,  it  will  be  presumed,  on  appeal,  that 
the  action  of  the  trial  court  in  vacating  an 
order  appointing  an  administrator  was 
regularly  performed  and  is  correct;  and 
where  the  record  does  not  show  that  the 
clerk  had  fixed  a  day  for  the  hearing  of 
the  petition  for  the  appointment  of  an 
administrator,  or  whether  there  was  any 
proof  that  notice  thereof  had  been  given, 
as  required  by  this  section,  it  will  be 
assumed  that  it  was  found  by  the  court 
that  no  such  steps  were  taken.  Estate  of 
Bouvssou,  3  Cal.  App.  39;  84  Pac.  460. 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  45-1,  §  60.  See  Beckett  v.  Selover,  cited  in 
note  to  §  1376,  post.  Giving  the  notice  is  neces- 
sary to  give  jurisdiction;  but  if  it  is  in  fact 
given,  and  the  proof  only  is  defective,  it  may 
be  cured  by  filing  additional  affidavit,  nunc  pro 
tunc. 


§  1374.  Contesting  application.  Any  person  interested  may  contest  the 
petition,  by  filing  written  opposition  thereto,  on  the  ground  of  the  incompe- 
tency of  the  applicant,  or  may  assert  his  own  rights  to  the  administration 
and  pray  that  letters  be  issued  to  himself.     In  the  latter  case  the  contestant 
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Incompetency  of  applicant.     Ante,  §  1369. 
Persons  entitled  to  administer.    Ante,  §  1365. 


must  file  a  petition  and  give  the  notice  required  for  an  original  petition,  and 
the  court  must  hear  the  two  petitions  together. 

pointment.  Estate  of  Davis,  149  Cal.  485; 
87Pac.  17. 

Wlio  may  contest  application.  On  the 
application  of  a  nephew  for  letters,  the 
persons  entitled  to  be  preferred  may  ap- 
pear, under  this  section,  and  contest  the 
application,  or  assert  their  own  rights  on 
that  ground;  even  other  persons,  not  en- 
titled, may  be  competent,  and  letters  may 
be  granted  to  such  persons,  on  the  written 
request  of  the  person  entitled,  as  pro- 
vided in  §  1379,  post.  Lucas  v.  Todd,  28 
Cal.  182.  It  is  not  necessary  that  the  con- 
testant should  be  competent  to  assert  the 
right  to  administer  himself,  nor  be  en- 
titled to  nominate  the  appointee,  in  order 
to  contest.  Estate  of  Graves,  8  Cal.  App. 
254;  96Pac.  972. 

Grounds  of  opposition  are  an  answer. 
On  an  application  for  letters  of  adminis- 
tration, the  grounds  of  opposition  to  the 
petition  are  nothing  more  than  an  answer, 
to  which  no  replication  is  required.  Estate 
of  Wooten,  56  Cal.  322. 


Legislation  §  1374.  Enacted  March  11,  18T3 
(based  on  Probate  Act  1851,  §  61,  as  amended  by 
Stats.  1861,  p.  632),  (1)  substituting  (a)  "peti- 
tion" for  "application,"  and  (b)  "In  the  latter 
case  the  contestant  must  file  a  petition  and  give 
the  notice  required  for  an  original  petition,  and 
the  court  must  hear  the  two  petitions  together" 
for  "after  proper  petition  filed  and  due  notice 
given";    (2)   omitting  "a"  before  "written." 

Construction  of  code  sections.  The  lan- 
guage of  this  section  indicates  that  the 
"interest"  mentioned  is  an  interest  not 
alone  in  the  estate,  but,  as  well,  an  inter- 
est in  the  question.  Who  has  the  right  to 
letters  of  administration  upon  the  estate? 
and  this  is  a  different  interest  from  that 
contemplated  in  §  1307,  ante,  concerning 
contests  over  wills.  Estate  of  Healy,  122 
Cal.  162;  54  Pac.  736. 

Public  administrator  as  person  inter- 
ested. The  public  administrator  is  a  "per- 
son interested,"  within  the  meaning  of 
this  section.  Estate  of  Healy.  122  Cal. 
162;  54  Pac.  736;  Estate  of  Damke,  133 
Cal.  433;  65  Pac.  888.  A  public  admin- 
istrator, who  is  not  seeking  the  appoint- 
ment of  himself  as  administrator,  is  not 
affected  by  the  grant  of  letters  to  any  one 
else:  he  is  not  a  "person  interested,"  and 
has   no   standing   to   oppose   another's   ap- 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  455,  §61;  Stats.  1861,  p.  631,  §20.  Under 
a  petition  for  letters,  by  a  nephew,  others  who 
are  entitled  to  be  preferred  may  appear  (under 
this  section)  and  contest  the  application  or  assert 
their  own  rights.  Lucr.s  v.  Todd,  28  Cal.  186. 
Competency,  and  incompetency.  See  §  1350,  and 
note,  ante;  also  §§  1352,  1353,  ante. 


Proof  of  notice.    Compare  ante,  §  1306. 
Conclusive  evidence.    Post,  §  1376. 


§  1375.  Hearing  of  application.  On  the  hearing,  it  being  first  proved 
that  notice  has  been  given  as  herein  required,  the  court  must  hear  the  allega- 
tions and  proofs  of  the  parties,  and  order  the  issuing  of  letters  of  adminis- 
tration to  the  party  best  entitled  thereto. 

Hyde,  64  Cal.  228;  30  Pac.  804;  Estate  of 
Turner,  142  Cal.  549;  77  Pac.  1099. 

Appointment  of  new  administrator. 
The  appointment  of  a  new  administrator 
can  no  more  be  made  whilst  a  former  ad- 
ministrator is  in  office,  than  an  appoint- 
ment can  be  made,  in  the  first  insiance, 
until  the  death  of  an  intestate.  Havnes 
V.  Meeks.  20  Cal.  288;  Estate  of  Hamilton, 
34  Cal.  464;  Estate  of  Moore,  68  Cal.  281; 
9  Pac.  164;  Estate  of  Griffith,  84  Cal.  107; 
23  Pac.  528;  Freeman  v.  Spencer,  128  Cal. 
394;  60  Pac.  979;  Granger  v.  Sheriff,  140 
Cal.  190;  73  Pac.  816. 

Right  of  public  administrator  to  admin- 
ister. A  public  administrator  can  admin- 
ister on  an  estate,  only  when  there  has 
been  made  to  him  a  special  judicial  grant 
of  administration  thereon:  he  does  not,  by 
virtue  of  his  office,  acquire  the  right  to 
administer  upon  any  particular  estate. 
Estate  of  Pingree,  100  Cal.  78;  34  Pac.  521. 
Order  that  letters  isue  does  not  vest 
with  office.    See  note  post,  §  1387. 


Legislation  §  1375.  1.  Enacted  March  11, 
1872;  liased  on  Probate  Act  1851,  §  62,  which 
read:  "On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  according  to  law,  the  court 
shall  proceed  to  hear  the  allegations  and  proof  of 
the  parties,  and  to  order  the  issuance  of  letters 
of  administration  as  the  case  may  require." 

3.  Amendment  by  Stats.  1901,  p.  204;  un- 
constitutional.    See  note  ante,  §  5. 

Construction  of  section.  If  the  giving 
of  notice  is  not  necessary  to  confer  juris- 
diction, then  the  particularity,  in  this  re- 
spect, in  the  provision  of  this  section, 
would  not  have  been  observed.  Beckett  v. 
Selover,  7  Cal.  215;  68  Am.  Dec.  237. 

What  takes  place  at  hearing.  What 
takes  place  at  the  hearing  is  not  the  mak- 
ing of  an  application,  but  is  the  hearing 
of  the  application  that  has,  at  a  previous 
date,  been  made  in  the  manner  prescribed 
bv  statute.  Dungan  v.  Superior  Court,  149 
Cal.9S;  117  Am.  St.  Rep.  119;  84  Pac.  767. 

Applications  heard  together.  Applica- 
tion for  letters  of  administration  may  be 
heard  together,  and  the  administration 
awarded   to   the   proper  party.    Estate   of 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  455,  §  62:  sec  BecUctt  v.  Selover,  Estate  of 
Pacheco,  and  others,  cited  in  notes  preceding 
§  1373,  §  1376,  and  notes,  post. 
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§  1376.  Evidence  of  notice.  An  entry  in  the  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  given,  shall  be  conclusive  evidence 
of  the  fact  of  such  notice. 


Legislations  1376.  Enacted  March  11,  1872; 
based  on  Probate  Act  1851,  §  63,  which  read: 
"An  entry  in  the  minutes  of  the  court  that  proof 
was  made,  that  notice  had  been  given,  according 
to  law,  shall  be  conclusive  evidence  of  the  fact  of 
such  notice." 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  455,  §  63.  'i'hat  our  statute  intended  not  only 
that  the  jurisdictional  facts  should  actually  exist, 
but    that   proper   notice   should   then   be   given   to 


brine  the  parties  before  the  court,  in  order  to 
give  it  jurisdiction,  would  seem  to  be  clear  from 
its  own  language,  which  is  exceedingly  simple 
and  precise.  The  statute  prescribes  what  facts 
the  petition  and  notice  shall  contain,  and  the 
manner  of  giving  notice,  and  the  time;  and  then, 
in  §  63  (this  section,  1376),  specifies  how  an 
entry  may  be  made  in  the  minutes,  so  as  to  be 
"conclusive  evidence  of  the  fact  of  such  notice." 
BecKett  V.  Selover,  7  Cal.  337;  68  Am.  Dec.  237. 


§  1377.  Grant  to  any  applicant.  Letters  of  administration  must  be 
granted  to  any  applicant,  though  it  appears  that  there  are  other  persons 
having  better  rights  to  the  administration,  when  such  persons  fail  to  appear 
and  claim  the  issuing  of  letters  to  themselves. 

prior;  the  failure  of  such  persons  to  ap- 
pear and  claim  letters  is  a  waiver  of  the 
right  to  letters,  and,  except  for  some  de- 
linquency or  incapacity,  the  court  is  au- 
thorized to  revoke  the  letters  granted, 
only  in  the  instances  given  by  virtue  of 
§§1383-1386,  post.  Estate  of  Shiels,  120 
Cal.  347;  52  Pac.  808. 


Collateral  attack  on  acting  administrator.  See 
note  81  Am.  St.  Rep.  535. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  455.  §  64.  Consult  Estate  of  Kirtlan,  16  Cal. 
164,  as  to  the  rights  of  person  to  letters.  At 
the  time  of  the  respondent's  petition  no  one 
had  applied  for  administration.  The  respondent 
might  therefore  as  well  apply  as  any  other  per- 
son. If,  after  notice,  no  one  contested  or  claimed 
the  office  in  priority  to  him,  the  court  might 
appoint  him,  subject  to  the  right  of  the  person 
in  priority,  as  given  in  §  67  (Code,  §  1333,  post). 
The  brother  had  a  right  to  contest  or  not,  and 
he  seems  to  have  waived  the  right. 


other  persons  having  better  rights,  may  pro- 
cure revocation.    Post,  §§  1383-1386. 

Legislation  S  1377.  Enacted  March  11,  1872 
(based  on  Probate  Act  1851,  §  64),  substituting 
(1)  "must"  for  "may,"  (2)  "appears"  for  "ap- 
pear," (3)  "rights"  for  "right,"  and  (4)  "issu- 
ing"  for  "issuance." 

Revocation  of  letters.  Where  one  enti- 
tled to  administer  upon  an  estate  waives 
the  right,  or  refuses  to  make  application 
for  letters,  and  the  court  appoints  some 
one  else,  it  is  not  error  to  refuse  to  re- 
voke the  grant  of  letters,  on  the  applica- 
tion of  the  one  who  waived  his  right,  or 
refused  to  make  application  in  the  first  in- 
stance. Estate  of  Keane,  .56  Cal.  407;  Es- 
tate of  Wooten,  56  Cal.  322.  Under  this 
section,  a  brother  of  the  deceased  is  en- 
titled to  letters,  in  the  absence  of  an  ap- 
plication   by    any    person    whose    right    is 

§  1378.  What  proofs  must  be  made  before  granting  letters  of  administra- 
tion. Before  letters  of  administration  are  granted  on  the  estate  of  any 
person  who  is  represented  to  have  died  interstate,  the  fact  of  his  dying  in- 
testate must  be  proved  by  the  testimony  of  the  applicant  or  others;  and  the 
court  may  also  examine  any  other  person  concerning  the  time,  place,  and 
manner  of  his  death,  the  place  of  his  residence  at  the  time,  the  value  and 
character  of  his  property,  and  whether  or  not  the  decedent  left  any  will,  and 
may  compel  any  person  to  attend  as  a  witness  for  that  purpose. 

Witness,    compelling   attendance    of.     Post,    §§        110;   70  Am.  Dec.   703;   Beckett  v.  Selover, 

7  Cal.  215;  68  Am.  Dec.  237;  Stevenson  v! 
Superior  Court,  62  Cal.  60.  The  law  makes 
the  residence  of  the  deceased  at  the  time 
of  his  death  the  test  by  which  to  deter- 
mine the  place  whore  the  grant  of  admin- 
istration shall  be  made.  Beckett  v.  Sel- 
over, 7  Cal.  215;  68  Am.  Dec.  237. 

Consideration  of  application  postponed 
when.  Upon  an  apidication  for  general 
letters  of  administration,  where  a  pur- 
ported will  exists,  the  court  should  post- 
pone the  consideration  of  such  application 
until  the  question  of  the  validity  of  such 
instrument  has  been  determined.  Estate 
of  Edwards,  ln-1  Cal.  91;  97  Pac.  23. 

Debts  are  assets.  For  the  purpose  o2 
founding    administration,    a    simple    con- 


1985  et  seq. 

Legislation  S  1378.  Enacted  March  11,  1872 
(based  on  Probate  Act  1851,  §  65,  as  amended  by 
Stats.  1861,  p.  632),  (1)  substituting  (a)  "must" 
for  "shall  be"  after  "administration,"  and  (b) 
"must"  for  "shall"  after  "intestate":  (2)  insert- 
ing "or  others"  after  "applicant":  (3)  substitut- 
ing (a)  "his"  for  "the"  before  "death,"  and  (b) 
"decedent"  for  "deceased." 

Facts  of  death  and  residence  of  de- 
ceased. The  facts  of  the  death  of  the  in- 
testate, and  of  his  residence  within  the 
county,  are  foundation  facts,  upon  which 
all  the  subsequent  proceedings  of  the  court 
must  rest;  unless  these  facts  exist,  the 
court  cannot  make  a  single  binding  order 
in  reference  either  to  the  subject-matter 
or  the  person.    Haynes  v.  Meeks,   10  Cal. 


§  1379 
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tract  debt  is  an  asset  where  the  debtor  re- 
sides, even  if  a  bill  of  exchange  or  prom- 
issory note  has  been  given  for  it,  and 
without  regard  to  the  place  where  the  bill 
or    note    is    found    payable.     McCully   v. 


Cooper,  114  Cal.  258;  55  Am.  St.  Kep.  66; 
35  L.  E.  A.  492;  46  Pae.  82. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  455,  §  65;  Stats.  1861,  p.  631,  §  21.  See  note 
to  §  1376,  ante,  as  to  jurisdictional  facts;  also 
§  1373,  ante. 


§  1379.  Letters  may  be  granted  to  others  than  those  entitled.  Adminis- 
tration may  be  granted  to  one  or  more  competent  persons,  although  not 
otherwise  entitled  to  the  same,  at  the  writteh  request  of  the  person  entitled,,^ 
filed  in  the  court.  When  the  person  entitled  is  a  non-resident  of  the  state, 
affidavits,  taken  ex  parte  before  any  officer  authorized  by  the  laws  of  this 
state  to  take  acknowledgments  and  administer  oaths  out  of  this  state,  may 
be  received  as  prima  facie  evidence  of  the  identity  of  the  party,  if  free  from 
suspicion,  and  the  fact  is  established  to  the  satisfaction  of  the  court. 

preferred   right    over   a   person    belonging 
to  any  subsequent  class  mentioned  in  that 


Prooi  of  identity. 

1.  Anidavits.    Post,  §§  2009-2015. 

2.  Depositions   out   of   state.    Post,  §§  2024- 
2028. 

3.  Prima  facie  evidence.    Post,  §  1833. 

Legislation  §  1379.  1.  Enacted  March  11, 
lS7a;  based  on  Probate  Act  1851,  §  66,  as 
amended  by  Stats.  1861,  p.  632,  which  read: 
"Administration  may  be  granted  to  one,  or  mure, 
competent  persons,  although  not  entitled  to  the 
same,  at  the  request  of  the  person  entitled;  the 
request  shall  be  in  writing,  and  shall  be  tiled  in 
the  court.  When  the  person  entitled  is  a  non- 
resident of  the  state,  affidavits,  or  depositions, 
taiien  ex  parte,  before  any  officer  authorized  by 
the  laws  of  this  state  to  take  acknowledgments 
and  administer  oaths,  out  of  this  state,  may  be 
received  as  prima  facie  evidence  of  the  identity 
of  the  party,  if  free  from  reasonable  suspicion,  and 
the  fact  be  established  to  the  satisfaction  of  the 
court."  When  enacted  in  1872,  §  1379  read:  "Ad- 
ministration may  be  granted  to  one  or  more  com- 
petent persons,  although  not  entitled  to  the  same, 
at  the  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non- 
resident of  the  state,  affidavits  or  depositions, 
taken  ex  parte  before  any  officer  authorized  by 
the  laws  of  this  state  to  take  acknowledgments 
and  administer  oaths  out  of  this  state,  may  be  re- 
ceived as  primary  evidence  of  the  identity  of  the 
party,  if  free  from  suspicion,  and  the  fact  is  es- 
tablished to  the  satisfaction  of  the  cnurt." 

2.  Amended  by  Code  Amdts.  1877-78,  p.  112, 
(1)  inserting  "in  the  discretion  of  the  court"  be- 
fore "be    granted."  and  (2)  omitting    last  sentence. 

3.  Amended  by  Code  Amdts.  1880.  p.  113. 

4.  Repeal  by  Stats.  1901,  p.  204;  unconsti- 
tutional.   See  note  ante,  §  5. 

Application  of  section.  This  section  is 
general,  and  applies  to  each  of  the  classes 
named  in  §  1365,  ante.  Estate  of  Bedell, 
97  Cal.  339;  32  Pac.  323.  This  section, 
being  a  re-enactment  of  §  66  of  the  old 
Probate  Act,  which  latter  section  was  con- 
strued to  apply  only  in  cases  where  there 
was  a  vacancy  in  the  administration, 
should  be  considered  as  a  legislative  adop- 
tion of  such  construction.  Estate  of  Healy, 
122  Cal.  162;  54  Pac.  736;  and  see  Estate 
of  Carr,  25  Cal.  585. 

Construction  of  code  sections.  The  ob- 
ject of  this  section  is  to  allow  those  enti- 
tled to  letters  the  aid  of  others  more 
competent,  and  its  provisions  are  not  re- 
strictive of  the  power  of  appointment 
given  in  §  1365,  ante.  Estate  of  Kirtlan, 
16  Cal.  162.  Under  this  section,  the  nom- 
inee of  any  person  entitled  to  adminis- 
tration  by   virtue   of    §  1365,   ante,   has   a 


section;  this  section  is  general,  and  ap- 
plies to  each  of  the  classes  of  persons 
named  in  §  1365.  Estate  of  Bedell,  97  Cal. 
339;  32  Pac.  323.  The  mere  fact  that  one 
is  not  of  kin  to  the  deceased  does  not 
incapacitate  him  to  hold  the  office  of  ad- 
ministrator: a  stranger  is  legally  compe- 
tent, though  the  other  parties  named  in 
§  1365,  ante,  are  entitled  to  priority;  and 
by  §  1383,  post,  when  letters  have  been 
granted  to  any  other  person  than  the  kin 
mentioned  therein  any  one  of  them  may 
obtain  a  revocation  of  the  letters,  upon 
proper  petition  to  the  co'urt.  Estate  of 
Kirtlan,  16  Cal.  162.  If  the  court  can, 
immediately  upon  the  appointment  of  a 
public  administrator,  revoke  his  letters  at 
the  request  of  the  nominee  of  the  father 
of  the  decedent,  under  §  1383,  post,  it  is 
reasonable  to  suppose  that  the  legislature 
intended,  by  this  section,  to  give  the  court 
the  same  discretion  in  the  original  ap- 
pointment of  the  administrator.  Estate  of 
Bedell,  97  Cal.  339;  32  Pac.  323.  There  is 
no  inconsistency  between  this  section  and 
§§  1365,  1369,  ante.  Estate  of  Dorris,  93 
Cal.  611;  29  Pac.  244;  and  see  Estate  of 
Richardson,  120  Cal.  344;  52  Pac.  832. 
This  section  is  not  inconsistent  with  the 
right  of  the  nominee  of  the  non-resident 
widow  of  the  deceased  to  letters  of  ad- 
ministration. Estate  of  Dorris,  93  ('al. 
611;  29  Pac.  244. 

Comparison  of  sections.  See  note  ante, 
§  1365. 

Conditions  necessary  to  appointment. 
The  only  conditions  necessary  for  invok- 
ing the  discretion  of  the  court  are,  that 
there  shall  be  a  written  request  from  some 
one,  who,  if  applying,  would  himself  be 
entitled  to  receive  letters  of  administra- 
tion, and  that  the  person  for  whom  the 
request  is  made  shall  be  a  competent  per- 
son. Estate  of  Bedell,  97  Cal.  339;  32  Pac. 
323. 

Nomination  only  by  person  entitled  to 
letters.  The  only  effect  of  the  provisions 
of  this  section  is  to  give  the  court  the  dis- 
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cretionary  power  to  api)oint,  as  adminis- 
trator, a  person  not  otherwise  entitled, 
upon  the  written  request  of  the  person  en- 
titled; and  if  the  i)erson  making  such 
request  is  not  himself  entitled,  either  be- 
cause incompetent,  or  because  another 
applicant  with  a  better  claim  is  entitled, 
the  nominee  cannot  be  considered.  Estate 
of  Brundaae.  141  Cal.  538;  75  Pae.  175. 
Prior  to  the  amendment  to  §  1370,  ante, 
in  1S91,  the  surviving:  wife  of  a  deceased 
person,  and  his  executrix,  upon  remarrying 
became  incapable  of  administering  upon 
his  estate,  and  could  not  nominate  a  third 
person  to  act  as  administrator  thereof. 
Estate  of  Allen,  78  Cal.  581;  21  Pac.  426. 
A  non-resident  executor,  and  non-resident 
children,  heirs,  and  legatees,  are  not  en- 
titled to  letters  of  administration;  hence, 
their  written  requests  for  letters  are  in- 
effectual for  any  purpose.  Estate  of 
Brundage,  141  Cal.  538;  75  Pac.  175.  A 
public  administrator  is  entitled  to  letters 
of  administration,  in  preference  to  the 
nominee  of  a  non-resident  father  and  heir. 
Estate  of  Hyde,  64  Cal.  228;  30  Pac.  804. 

Nomination  waives  right  to  administer. 
A  written  request,  by  one  entitled  to  let- 
ters of  administration  upon  an  estate,  for 
the  appointment  of  a  nominee,  is  a  waiver 
and  relinquishment  of  his  right  to  admin- 
istration, in  favor  of  the  nominee;  and  a 
subsequent  request  of  the  nominor  for  the 
appointment  of  another  person  does  not 
render  ineffective  the  first  request,  and  an 
apjilication  thereon  for  letters  of  admin- 
istration. Estate  of  Bedell,  97  Cal.  339; 
32  Pac.  323;  Estate  of  Moore,  68  Cal.  283; 
9  Pac.  164. 

Right  of  nominee  to  administer.  Under 
this  section,  the  nominee  of  any  person 
entitled  to  administration  upon  an  estate 
by  virtue  of  §  1365,  ante,  has  a  preferred 
right  to  the  administration  over  a  person 
belonging  to  any  subsequent  class  men- 
tioned in  the  latter  section.  Estate  of 
Bedell,  97  Cal.  339;  32  Pac.  323. 

aufficiency  of  petition.  A  petition  for 
letters  of  administration  is  sufficient,  if  it 
states  facts  showing  that  the  petitioner 
is  one  of  the  persons  entitled  to  letters. 
Lucas  V.  Todd,  28  Cal.  182. 

Discretion  in  appointing  nominee.  This 
section  construed  with  §  1365,  ante,  shows 
that  the  right  of  a  person  entitled  to  let- 
ters to  nominate  a  person  not  entitled 
thereto,  is  not   absolute,  but   is   addressi.l 

§  1380.  Special  notices  to  heirs,  devisees,  and  legatees  during  adminis- 
tration. At  any  time  after  the  issuance  of  letters  testamentary  or  of  admin- 
istration upon  the  estate  of  any  decedent,  any  person  interested  in  said 
estate,  whether  as  heir,  devisee,  or  legatee,  or  the  attorney  for  such  heir, 
devisee,  or  legatee,  may  serve  upon  the  executor  or  administrator  (or  upon 
the  attorney  for  the  executor  or  administrator),  and  file  with  the  clerk  of 
the  court  wherein  administration  of  such  estate  is  pending,  a  written  re- 


to  the  discretion  of  the  court.  Estate  of 
Myers,  9  Cal.  App.  694;  100  Pac.  712. 
Under  this  section,  the  appointment  of 
one  entitled  to  letters  is  in  the  discretion 
of  the  court.  Estate  of  Richardson,  120 
Cal.  344;  52  Pac.  832;  Estate  of  Healv,  122 
Cal.  162;  54  Pac.  736.  The  court,  under  this 
section,  is  not  required  to  appoint  the 
nominee  of  the  person  entitled  to  letters, 
as  it  is  under  §  1365,  ante,  in  ease  of  the 
nominee  of  the  surviving  husband  or  wife, 
but  the  appointment  vests  in  the  discre- 
tion of  the  court.  Estate  of  Harrison,  133 
Cal.  7;  66  Pae.  846.  Where  neither  a  non- 
resident executor  of  a  foreign  will,  nor  a 
devisee  resident  in  this  state,  applies  for 
letters  here,  there  is  no  statutory  provision 
requiring  the  court  to  appoint  the  nominee 
of  such  executor  or  devisee:  the  appoint- 
ment is  within  the  discretion  of  the  court. 
Estate  of  Eichardson,  120  Cal.  344;  52  Pac. 
832.  Under  this  section,  the  court  has  dis- 
cretionary power  to  grant  administration 
to  any  competent  person,  who  otherwise 
would  not  be  entitled  thereto,  at  the  re- 
quest of  a  person  who  would  be  so  entitled; 
hence,  the  appointment  of  the  public  ad- 
ministrator, of  the  eighth  class  under 
§  1365,  ante,  may  be  confirmed  as  against 
the  nominee  of  persons  under  the  seventh 
class  of  that  section.  Estate  of  Myers,  9 
Cal.  App.  694;  100  Pac.  712. 

Court  may  appoint  illegitimate  child. 
There  is  nothing  in  this  section  which  de- 
prives a  court  of  the  power,  under  §  1365, 
ante,  to  grant  letters  of  administration  to 
one  alleging  himself  to  be  the  illegitimate 
son  and  heir  of  deceased,  after  removing 
the  administrator  for  neglect,  mismanage- 
ment, and  incompetencv.  Estate  of  Pico, 
56  Cal.  413. 

See  also  note  ante,  §  1323. 

Right  of  one  first  entitled  to  administration  tc 
nominate  a  third  person  to  exclusion  of  those  next 
entitled.    See  note  22  L.  R.  A.  (X.  S.)   1161. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  455,  §66;  Stats.  1861,  p.  631,  §22.  EvPn 
other  persons  (under  §  1374,  ante),  "not  enti- 
tled," may  be  "competent,"  and  letters  may  be 
granted  to  such  person  on  "request  of  the  person 
entitled."  The  requrst  must  be  in  writing;  but 
it  is  not  stated  that  it  must  be  contained  in  the 
petition.  Lucas  v.  Todd.  28  Cal.  186.  It  is 
sufficient  if  presented  in  writing  when  the  peti- 
tion is  heard.  Id.  The  object  of  this  section  was 
to  enable  those  who  were  entitled  to  administer, 
and  folt  themselves  incompetent  to  discharge  the 
duties,  to  name  some  one  more  competent.  Estate 
of  Kirtlan,  16  Cal.  161.  This  does  not  restric*; 
the  powers  of  appointment  contained  in  §  1365, 
ante.  Id.;  Estate  of  Carr,  25  Cal.  585;  Lucas  v. 
Todd,  28  Cal.  184. 
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quest,  stating  that  he  desires  special  notice  of  any  or  all  of  the  following 
mentioned  matters,  steps  or  proceedings  in  the  administration  of  said  estate, 
to  "wit : 

(1)  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  property  of 
the  estate. 

(2)  Filing  of  accounts. 

(3)  Filing  of  petitions  for  distribution. 

(4)  Filing  of  petitions  for  partition  of  any  property  of  the  estate. 

Such  request  shall  state  the  post-ofiice  address  of  such  heir,  devisee,  or 
legatee,  or  his  attorney,  and  thereafter  a  brief  notice  of  the  filing  of  any  of 
such  petitions  or  accounts,  except  petitions  for  sale  of  perishable  property 
or  other  personal  property,  which  will  incur  expense  or  loss  by  keeping, 
shall  be  addressed  to  such  heir,  devisee,  or  legatee,  or  his  attorney,  at  his 
stated  post-office  address,  and  deposited  in  the  United  States  post-office  with 
the  postage  thereon  prepaid,  within  two  days  after  the  filing  of  such  petition 
or  account;  or  personal  service  of  such  notices  may  be  made  on  such  heir, 
devisee,  or  legatee,  or  his  attorney,  within  said  two  days  and  such  personal 
service  shall  be  equivalent  to  such  deposit  in  the  post-office,  and  proof  of 
mailing  or  of  personal  service  must  be  filed  with  the  clerk  before  the  hearing 
of  such  petition  or  account.  If  upon  the  hearing  it  shall  appear  to  the  satis- 
faction of  the  court  that  the  said  notice  has  been  regularly  given,  the  court 
shall  so  find  in  its  order  or  judgment  and  such  judgment  shall  be  final  and 
conckisive  upon  all  persons. 

Legislation  §  1380.       Added    by    Stats.    1909, 

p.  985. 

ARTICLE  V. 

REVOCATION  OF  LETTERS,  AND  PROCEEDINGS  THEREFOR. 

§  1383.     Revocation  of  letters  of  administration.  §  1388.     Prior  rights  of  relatives  entitle  them  to 

i  1384.     When  petition  filed,  citation  to  issue.  revoke  prior  letters. 

§  1385.     Hearing  of  prtition  for  revocation. 

§  1383.  Revocation  of  letters  of  administration.  When  letters  of  admin- 
istration have  been  granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  intestate,  any  one  of 
them  who  is  competent,  or  any  competent  person  at  the  written  request  of 
any  one  of  them,  may  obtain  the  revocation  of  the  letters,  and  be  entitled  to 
the  administration,  by  presenting  to  the  court  a  petition  praying  the  revoca- 
tion, and  that  letters  of  administration  may  be  issued  to  him. 

Persons  incompetent.    Ante,  §§1369,  1370.  Application  of  Section.    This  section  ap- 

Eevocation.    See  post,  §§  1386.  1436-1440.  pjigs  to  the  estates  of  intestates  onlv.    Es- 

Legislation  §  1383.      1.  Enacted    March     11,       tate  of  Li   Po   Tai,  -4   Cal.   Unrep.   9(36;    39 

«,^Z?:iLi 'k  "'1  ?"   ^K'',°}'^^n    ^"^nn^^k-^^'^'     T  ^ac.  30;    108   Cah  484;   41  Pac.  486.     This 
ameiided  by   bfats.   1869-70,   p.  400,   which  read:  j.-  ,         i,  .,  •     .  ,       r. 

"When  letters  of    admiMistrati.i)n  have  been  granted  section    only   allows   the   appointment   of   an 

to  a:iy   other  person   than   the   surviving  husband  administrator   to   be   supersedeil    by    one    of 

cL.'l'''%\'\f  <=.^'i'l'  the  father,  mother,  brother  or  a  superior  class,  and  does  not  apply  to  the 
sister  of   the   intestate,   any  one   of   them   may  ob-  «■    .  •  i    •  i?  i       i        ^l 

tain    the  revocation   of   the  letters   and  shall  be  conflicting  claim   of   one   person   to   be   the 

entitled    to    the    administration,    by    presenting    to  surviving    husband    or    wife,    or    one    of   the 

the  probate  court  a  petition  praying  tlie  re/voca-  other    persons    named    therein,    after    there 

tion,  and  that  letters  of  administration  may  be  is-  i,„      u   '  t     t      i-  -a  £ 

sued    to    him    or    her."      When    enacted    in    1872,  "^^    oeen    an    adjudication    in    favor    of    ail- 

§  1383  read  as  at  present,  except  for  the  changes  other  claimant  and  of  the  same  class.     Es- 

inadeinl880  ^,     .     ,  tate  of  .Al.lrich,  147  Cal.  343;  81  Pac.  1011. 

subs\ifuT^n"g'^-^tVer^Sso'',r''f'or'^?e?so^n'o'hir/^-  Construction  of  code  sections.     Prior  to 

(2)   inserting  "who  is  competent,  or  any  compe-  the    amendment    of    this    section    in    18S0, 

them""«nfi  A*/n,^iM['l''5"  "i!' " '''?.' v,"*! ''"y..  ""^°.(  t'lerc  was  no   provision   in   the   code,  after 

tnem,      and  (3)  omitting     probate     before     court.  i„f<.„..„     i,„j     „„„„     v„  •  n      j-  .i     • 

3.  Amendment   by   Stats.    1901,   p.   204;   un-  letters    had    once    bccn    issued,    for    their 

constitutional.    See  note  ante,  §  5.  '  revocation    at    the   instance    of   a    nominee 
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of  the  relatives  named  in  this  section.  Es- 
tate of  Shiels,  120  Cal.  347;  52  Pae.  808; 
and  see  Estate  of  Carr,  25  Cal.  585.  The 
power  to  procure  a  revocation  of  letters 
and  the  appointment  of  a  nominee,  after 
letters  have  been  issued  to  one  not  in  the 
first  five  classes  of  §  1365,  ante,  is  accorded 
to  such  members  and  their  nominees  by 
this  section;  but  members  of  the  seventh 
class  are  not  empowered  to  nominate  under 
§  1365,  ante,  nor  to  secure  a  revocation  of 
letters  under  this  section:  their  rights  are 
wholly  embraced  in  §  13/9,  ante.  Estate 
of  Healy,  122  Cal.  162;  54  Pac.  736. 

Estoppel  to  revoke  nomination.  The 
widow  of  a  deceased  person,  after  having 
requested  the  appointment  of  her  nominee 
as  administrator  of  his  estate,  in  lieu  of 
the  brother  of  the  deceased,  to  whom  let- 
ters had  been  previously  granted,  is  not 
estopped  from  revoking  her  request  at  any 
time  before  the  court  has  acted  upon  it. 
Estate  of  Shiels,  120  Cal.  347;  52  Pac.  808. 

Nominee  of  widow  preferred  to  son  of 
decedent.  The  surviving  wife  of  a  de- 
ceased person,  though  remarried,  has  a 
right  to  letters,  superior  to  that  of  a  son  of 
the  decedent;  and  a  competent  person, 
named  by  her  after  such  remarriage,  is  en- 
titled to  letters,  in  preference  to  the  son. 
Estate  of  Dow,  132  Cal.  309;  64  Pac.  402. 

Who  may  petition  for  revocation.  The 
nominee  of  a  non-resident  relative  cannot 
maintain  a  petition  for  the  revocation  of 
letters  of  administration.  Estate  of  Mar- 
tin, 163  Cal.  440;  125  Pac.  1055.  This  sec- 
tion does  not  authorize  an  application  by 
the  public  administrator  of  one  county  for 
the  revocation  of  letters  issued  to  the 
public  administrator  of  another  county. 
Estate  of  Griffith,  84  Cal.  107;  23  Pac.  528; 
24  Pac.  381. 

Revocation  and  grant  of  new  letters 
proper  when.  A  prior  right  to  letters  of 
administration  upon  an  estate  may  be  as- 
serted at  any  time,  against  one  who  has 
obtained  a  grant  of  letters  by  virtue  of  a 
secondary  right;  the  assertion  of  such  right 
is  expressly  provided  for  by  this  section 
and  the  two  succeeding  sections;  and  if  the 
right  be  established,  and  the  applicant  be 
found  competent,  the  letters  granted  must 
be  revoked  and  a  grant  of  letters  be  made 
to  the  applicant,  unless  he  has  waived  his 
right  and  consented  to  the  former  appoint- 
ment. Estate  of  Wooten,  56  Cal.  322. 
Letters  may  be  revoked,  where  the  ad- 
ministrator has  been  guilty  of  neglect,  or 
has  embezzled  or  mismanaged  the  estate. 
Estate  of  McPhee,  10  Cal.  App.  162;  101 
Pac.  530. 

Revocation  for  refusal  to  give  further 
security.     See  note  post,  §  1401. 

Action  of  court  presumed  regular.  The 
presumption  is,  that  the  action  of  the  trial 
court  in  vacating  an  order  appointing  an 
administrator  of  an  estate  was  regular  and 


correct.  Estate  of  Bouyssou,  3  Cal.  App. 
39;  84  Pac.  460. 

Refusal  of  new  letters  not  error  when. 
Until  the  revocation  of  one  grant  of  letters, 
there  cannot  be  a  new  grant:  until  the 
removal  of  an  administrator  already  ap- 
pointed, no  new  administrator  can  be 
appointed;  hence,  it  is  not  error  to  refuse 
letters  of  administration,  where  there  is 
already  a  duly  appointed  and  qualified  ad- 
ministrator. Estate  of  Keane,  56  Cal.  407; 
Estate  of  Wooten,  56  Cal.  322;  Estate  of 
Moore,  68  Cal.  281;  9  Pac.  164. 

Prior  adjudication  of  want  of  under- 
standing. Where  the  petitioner  has  made 
a  prior  application  for  letters  under  §  1354, 
ante,  which  was  simiily  denied,  without  any 
reason  assigned,  and  without  any  finding  of 
fact,  such  denial  does  not  imply  a  finding 
of  incompetency,  and  does  not  constitute  a 
prior  adjudication  of  a  want  of  under- 
standing, as  against  a  subsequent  applica- 
tion under  this  section.  Estate  of  Li  Po 
Tai,  108  Cal.  484;  41  Pae.  486. 

Discretion  of  court.  Where  the  petition 
for  letters  of  administration  is  based  upon 
the  statutory  right  to  administer,  this  sec- 
tion applies;  and  if  the  petitioner  is  not 
incompetent  by  reason  of  some  statutory 
disqualification,  the  court  has  no  discretion 
to  deny  the  petition.  Estate  of  Li  Po  Tai, 
108  Cal.  484;  41  Pac.  486;  4  Cal.  Unrep. 
966;  39  Pac.  30. 

Stay  on  appeal.  Regardless  of  the  ques- 
tion whether  a  petitioner  for  a  writ  of  pro- 
hibition can  maintain  an  application  for 
the  revocation  of  letters  issued  upon  a 
subsequent  application  in  another  county, 
an  appeal  by  him  from  an  order  refusing 
to  vacate  the  letters  cannot  stay  proceed- 
ings in  that  court,  nor  debar  the  person  to 
whom  the  letters  were  granted  from  exer- 
cising the  powers  and  performing  the  duties 
of  administration.  Dungan  v.  Superior 
Court,  149  Cal.  98;  117  Am.  St.  Eep.  119; 
84  Pac.  767. 

CODE  COMMISSIONERS'  NOTE.  Stats;  1851, 
p.  45u,  §  67,  fc^tats.  1870,  p.  400,  §  1;  Estate  of 
Pacheco,  23  Cal.  478,  and  the  cases  there  cited; 
also  Estate  of  Carr,  25  Cal.  585,  where  it  is 
held  that  the  right  to  have  the  letters  revoked 
and  others  issued  is  a  personal  right,  and  cannot 
be  transferred;  that  is  to  say,  letters  will  not, 
in  such  case,  be  issued  to  a  stranger  designated 
by  one  of  those  herein  named  as  entitled  to 
administration.  The  "sister"  was  added  since 
the  decision  in  the  case  of  Carr,  supra.  See  note 
to  §  1350,  ante.  "The  only  parties  who  are  au- 
thorized to  obtain  the  revocation,  under  this 
section,  are  the  wife,  child,  father,  mother,  or 
brother  of  the  intestate;  and  such  persons  are 
only  authorized  to  have  the  letters  revoked  by 
presenting  a  petition  "praying  the  revocation,  and 
that  letters  of  administration  may  be  issued  to 
him  or  her,'  and  not  to  parties  not  entitled  to 
administer,  otherwise  than  by  the  request  of  such 
parties  praying  the  revocation."  Estate  of  Carr, 
25  Cal.  586.  In  this  case  Mrs.  Bolton  was  the 
sister  of  decedent,  Mark  Bolton  the  brother,  and 
the  public  administrator  had  the  estate.  At  that 
time  the  original  section  did  not  contain  the 
word  "sister,"  which  appears  in  the  text.  Mark 
Bolton  had  been  adjudged  incompetent,  and  though 
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letters  were  awarded  to  Bolton  he  fai'ed  to  give  to  Bennett  and  Addison,  whom  they  named  there- 
bond,  and  consented  to  the  public  administrator  for.  The  court  below  denied  their  prayer,  and 
receiving  the  estate;  all  these  parties  then  re-  the  supreme  court,  in  the  above  opinion,  sus- 
quested  the  revocation  of  the  public  adminis-  tained  the  order  of  the  court  below.  See  also 
trator's    authority,    and    the    granting    of    letters  Estate  of  Pacheco,  23  Cal.  479. 

§  1384.  When  petition  filed,  citation  to  issue.  When  such  petition  is 
filed,  the  clerk  must,  in  addition  to  the  notice  provided  in  section  thirteen 
hundred  and  seventy-three,  issue  a  citation  to  the  administrator  to  appear 
and  answer  the  same  at  the  time  appointed  for  the  hearing. 

Citation,  generally.    Post,  §§  1707-1711.  in    1372,  §  1384    read:    "When    such    petition    is 

T.,    •-!  i-        o    -.oo.         -      n        ,    ,     -r       i_      ■,  1  filed,    tliB   clcrk  must    issue   a   citation   to    the   ad- 

■.ii?l^l*^°^^   ^284.       1.   Enacted     March     11,  ministrator    to    appear    and    answer    the    same    on 

a'  A^i^^'^^.°1    ^fo^^*^    ^''ioo^^^^;- l*^^'    !^  some   day   of   a   regular   term   of   the   court,    or   a 

amended    by    Stoats.    1861,    p.    633,    which    read:  special  term  appointed  by   the  court  or  judge  for 

When   any   such  petition  is   tiled   the   clerk   shall  the  hearing  thereof  " 

issue    a    citation    to    the    administrator    to    appear  3,   Amended  by 'Code  Amdts.  1873-74,  p.  359. 

and  answer  the  petition  on   some   day   of  term  of 

the    court,   or   at   any   special    term   that   may   be  CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

appointed   by   the  court,  or  judge."      When  enacted  p.  455,  §  68  ;  Stats.  1861,  p.  633,  §  23. 

§  1385.  Hearing  of  petition  for  revocation.  At  the  time  appointed,  the 
citation  having  been  duly  served  and  returned,  the  court  must  proceed  to 
hear  the  allegations  and  proofs  of  the  parties ;  and  if  the  right  of  the  appli- 
cant is  established,  and  he  is  competent,  letters  of  administration  must  be 
granted  to  him,  and  the  letters  of  the  former  administrator  revoked. 

Legislation  §  1385.      Enacted  March  11,  1872;  tration  shall  be  granted  to  the  applicant,  and  the 

based    on    Probate    Act    1851,  §  69,    which    read:  letters  of  the  former  administrator  be  revoked." 

"At   the  time  appointed,   the  citation  having  been _  

dulv  served  and  returned,  the  court  shall  proceed  CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

to  hear  the  allegations  and  proofs  of  the  parties;  P-    455,  §  69.      See    Estate    of    Pacheco,    23    Cal. 

and   if   the   right   of  the   applicant    is   established,  480-   and   Estate  of  Carr,   cited  at  length  in  note 

and  he   or  she  be   competent,   letters  of  adminis-  to  §  1383,  ante. 

§  1386.     Prior  rights  of  relatives  entitle  them  to  revoke  prior  letters.    The 

surviving  husband  or  wife,  when  letters  of  administration  have  been  granted 
to  a  child,  father,  brother,  or  sister  of  the  intestate ;  or  any  of  such  relatives, 
when  letters  have  been  granted  to  any  other  of  them,  may  assert  his  prior 
right,  and  obtain  letters  of  administration,  and  have  the  letters  before 
granted  revoked  in  the  manner  prescribed  in  the  three  preceding  sections. 

Legislation  §  1386.     Enacted  March  11,  1873       in  this  section.     Estate  of  Shiels,  120  Cal. 
(based  on  Probate  Act  1851,  §  70,  as  amended  by        Q47.    ^9  Poo     Sn<? 
Stats.  1869-70,  p.  400),    (1)  substituting  "when"         '^^'',    ,     -^'*^-   °"  .■  . 

for  "where"  after  "wife";   (2)  omitting  (a)  "to  Eight  of  Surviving  wife  to  nominate  ad- 

the"  before  "father,"  (b)  "to  a"  before  ';brother"  mlnistrator.      After   letters   of   administra- 

and    before      sister.      and    (c)       or    her      before  .■         ,            1                      .1                 ,,            ... 

"prior  rirht."  tion  have  been  granted,  upon  the  original 

Intention  of  legislature.    The  omission  to  application   therefor,   to   a  brother  of   the 

make  the  same  amendment  to  this  section  deceased,  the  surviving  wife,  although  she 

as  that  made  to  §  1383,  ante,  in  1880,  giv-  has  a  prior  right  to  have  such  letters  re- 

ing   the   nominee    of   the   relatives   named  voked  and  to  obtain  letters  of  administra- 

thercin  the  right  to  obtain  administration  tion  for  herself,  cannot  confer  such  right 

and  have  the  former  letters  revoked,  makes  of    priority    upon    a    nominee.      Estate    of 

it  evident  that  the  legislature  did  not  in-  Shiels,  120  Cal.  347;  52  Pac.  808. 

tend  to  give  such  right  to  the  nominee  of  ^ODE  COMMISSIONERS'  NOTE,   stats.  1851, 

the  husband  or  wife  in  the  instances  named  p.  455,  §  70 ;  stats.  1870,  p.  400,  §  2. 
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PETITION — HEARING REVOCATION OATH — BOND.       §§  1387,  1388 


ARTICLE  VI. 

OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS. 


5  1387.  Administrator  or  executor  to  take  oath. 
Letters  and  bond  to  be  recorded. 

§  1388.  Bond  of  administrator.  Form  and  re- 
quirements of. 

§  1389.    Additional  bonds,  when  required. 

§  1390.     Conditions  of  bonds. 

§  1391.  Separate  bonds,  when  more  than  one  ad- 
ministrator. 

§  1392.  Several  recoveries  may  be  had  on  same 
bond. 

§  1393.  Bonds,  and  justification  of  sureties  on. 
Must  be  approved. 

§  1394.  Citation  and  requirements  of  judge  on 
deficient  bond.      Additional   security. 

§  1395.  Right  ceases  when  sufficient  security  not 
given. 

§  1396.    When  bond  may  be  dispensed  with. 


§  1397.  Petition  showing  failing  sureties  and 
asking  for  further  bonds. 

§  1398.  Citation  to  executor,  etc.,  to  show  cause 
against  such  application. 

§  1399.     Further  security  may  be  ordered. 

§  1400.     Neglecting  to  obey  order. 

§  1401.     Suspending  powers  of  executor,  etc. 

§  1402.  Further  security  ordered  without  appli- 
cation of  party  in  interest. 

§  1403.     Release  of  sureties. 

§  1404.     New  sureties. 

§  1405.  Neglect  to  give  new  sureties  forfeits 
letters. 

S  1406.  Applications  to  be  determined  at  any 
time. 

§  1407.     Liability  on  bond. 


§  1387.    Administrator  or  executor  to  take  oath.     Letters  and  bond  to  be 

recorded.     Before  letters  testamentary  or  of  administration  are  issued  to 

the  executor  or  administrator,  he  must  take  and  subscribe  an  oath  before 

some  officer  authorized  to  administer  oaths,  that  he  will  perform,  according 

to  law,  the  duties  of  executor  or  administrator,  which  oath  must  be  attached 

to  the  letters.     All  letters  testamentary  and  of  administration  issued  to,  and 

all  bonds  executed  by  executors  or  administrators,  with  the  affidavits  and 

certificates  thereon,  must  be  forthwith  recorded  by  the  clerk  of  the  court 

having  jurisdiction  of  the  estates,  in  books  to  be  kept  by  him  in  his  office  for 

that  purpose. 

issuance  of  new  letters  after  the  bond  is 
given,  nor  vitiate  proceedings  for  the  sale 
of  land,  instituted  by  him  subsequently  to 
the  approval  of  the  bond.  Ions  v.  Har- 
bison, 112  Cal.  260;  44  Pac.  .572. 

Neglect  to  qualify  Is  disclaimer.  The 
fact  that  a  party  is  named  in  the  will  as 
executor,  and  actually  applies  for  letters, 
does  not  constitute  him  a  trustee  for  the 
estate;  and  a  refusal  or  neglect  to  qualify 
is  a  disclaimer  of  the  trust.  Bowden  v 
Pierce,  73  Cal.  459;  14  Pac.  302. 

Official  character  of  administrator  estab- 
lished how.  The  administrator  must  es- 
tablish his  official  character,  if  denied,  by 
the  production  of  his  letters,  with  the  oath 
of  office  annexed,  or  of  a  certified  copy  of 
the  record  thereof,  which,  under  this  sec- 
tion, is  required  to  be  made.  Estate  of 
Hamilton,  34  Cal.  464;  Pryor  v.  Downey, 
50  Cal.  388;  19  Am.  Rep.  656;  Bowden  v' 
Pierce,  73  Cal.  459j  14  Pac.  302. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  456,  §72;  Stats.  1863,  p.  23,  §1.  "Sister" 
was  inserted  in  the  code,  and  "or  her"  omitted 
because  the  masculine  includes  the  feminine  and 
this  surplusage  is  therefore  frequently  omitted 
See  subd.  12,  §  17,  ante.  Letters  are  but  evi- 
dence of  authority.  If  the  records  show  his 
appointment,  he  may  act  without  them  Hosey 
v.  Brasher,  8  Port.  (Ala.)  559;  33  Am  Dec 
299;  but  see  case  of  Hamilton,  cited  at  length 
under  subd.  9,  §  1365,  ante.  It  was  held  in 
Slade  v.  Washburn,  3  Ired.  (N.  C.)  557,  that 
general  letters,  pending  proceedings  to  probate  a 
will,  are  void ;  but  see  §  1411,  post. 

§  1388.  Bond  of  administrator.  Form  and  requirements  of.  Every  per- 
son to  whom  letters  testamentary  or  of  administration  are  directed  to  issue, 
must,  before  receiving  them,  execute  a  bond  to  the  state  of  California  with 


Legislation  §  1387.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  72,  as  amended  by 
Stats.  1863,  p.  23,  which  read:  "Before  letters 
testamentary  or  of  administration  shall  be  issued 
to  the  e.xecutor  or  administrator,  he  shall  take 
and  subscribe  an  oath  or  alKrmation,  before  the 
probate  judge,  clerk,  or  other  officer  authorized 
to  administer  oaths,  that  he  will  perform,  accord- 
ing to  law,  the  duties  of  executor  or  adminis- 
trator, and  such  oath  or  affirmation  shall  be  at- 
tached to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to  and  all  bonds  exe- 
cuted by  executors  or  administrators,  with  the 
affidavits  and  certificates  thereon,  as  provided  for 
in  this  act,  shall  be  forthwith  recorded  by  the 
clerk  of  the  court  having  jurisdiction  of  the  es- 
tates, respectively,  in  a  book  to  be  kept  by  him 
in  his  olKce  for  that  purpose;  and  the  said  rec- 
ords, and  duly  certified  copies  taken  therefrom, 
shall  have  the  same  force  and  effect  in  all  cases 
whatsoever  as   the   original   papers   would  have." 

Proceedings  necessary  to  constitute  a 
person  administrator.  The  order  for  the 
appointment,  the  qualification  of  the  ap- 
pointee, and  the  issuing  of  letters  to  him, 
are  all  necessary  proceedings  to  invest  such 
appointee  with  the  office  of  administrator; 
the  appointment  is  in  fieri  until  the  ap- 
pointee has  qualified  and  received  his  let- 
ters. Estate  of  Hamilton,  34  Cal.  464; 
Pryor  v.  Downey,  50  Cal.  388;  19  Am.  Eep. 
656. 

Effect  of  presentation  of  bond  for  ap- 
proval after  letters  issued.  The  fact  that 
an  administrator  does  not  present  his  bond 
for  approval  until  several  days  after  the 
issuance  of  letters  to  him  and  the  taking 
of  the  oath  of  office,  does  not  require  the 
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two  or  more  suflEicient  sureties,  to  be  approved  by  the  superior  court,  or  a 
judge  thereof.  In  form,  the  bond  must  be  joint  and  several,  and  the  penalty 
must  not  be  less  than  twice  the  value  of  the  personal  property,  and  twice  the 
probable  value  of  the  annual  rents,  profits,  and  issues  of  real  property  be- 
longing to  the  estate,  which  values  must  be  ascertained  by  the  superior 
court,  or  a  judge  thereof,  by  examining  on  oath  the  party  applying,  and  any 
other  persons. 


Sureties.  Post,  §§  1393,  1394,  1397-1400,  1403, 
1404,  1407. 

Approved  by  judge  at  chambers.    Ante,  §  166. 
Bond. 

1.  Condition  of.    Post,  §  1390. 

2.  Separate  when.    Post,  §  1391. 

3.  Recovery  on.    Post,  §§  1392,  1407. 

4.  Not  required  when.    Post,  §  1396. 

5.  Further  security.  Post,  §§  1389,  1394- 
1402. 

6.  Stands  as  undertaking  on  appeal.  Ante, 
§  965. 

7.  Reduction  of,  on  deposit  of  personal  securi- 
ties with  certain  corporations.  See  Stats.  1891, 
p.  490,  §  4. 

Legislation  §  1388.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act  1851,  §  73,  as 
amended  by  Stats.  1863-64,  p.  368,  which  read: 
"iivery  person  to  whom  letters  testamentary  or  of 
administration  shall  have  been  directed  to  issue, 
shall,  before  receiving  the  letters,  execute  a  bond 
to  the  state  of  California,  with  two  or  more  suffi- 
cient sureties,  to  be  approved  by  the  probate 
judge.  In  form,  the  bond  shall  be  joint  and  sev- 
eral, and  the  penalty  shall  not  be  less  than  twice 
the  value  of  the  personal  property  and  twice  the 
probable  value  of  the  annual  rents,  profits,  and 
issues  of  the  real  property  belonging  to  the  es- 
tate, which  values  shall  be  ascertained  by  the  pro- 
bate judge,  by  the  examination  on  oath  of  the 
party  applying,  and  of  any  other  persons  he  may 
think  proper  tu  examine.  The  probate  judge  shall 
require  an  additional  bond  whenever  the  sale  of 
any  real  estate  belonging  to  an  estate  is  ordered 
by  him;  provided,  that  no  such  additional  bond 
shall  be  required  when  it  shall  satisfactorily  ap- 
pear to  the  court  that  the  penalty  of  the  bond 
given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  equal  to  twice  the  value 
of  the  personal  property  remaining  in  or  that  will 
come  into  the  possession  of  the  executor  or  ad- 
ministrator, including  the  annual  rents,  profits, 
and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  es- 
tate ordered  to  be  sold.  Tlie  bond  shall  be  con- 
ditioned that  the  executor  or  administrator  shall 
faithfully  execute  the  duties  of  the  trust  accord- 
ing to  law."  When  enacted  in  1872,  §  1388  rpad 
as  at  present,  except  for  the  amendmpnts  of  ISSO. 

3.  Amended  by  Code  Amdfs.  1880.  p.  80,  (1) 
substituting  "superior  court,  or  a  judge  thereof" 
for  "probate  judge"  in  both  instances;  (2)  omit- 
ting  "the"   before   "real   property." 

Application  of  code  sections.  This  sec- 
tion is  general  in  its  terms,  and  applicable 
to  every  person  to  whom  letters  testa- 
mentary or  of  administration  are  directed 
to  issue;  but,  by  the  terms  of  §  1727,  post, 
a  public  aiiministrator  is  clearly  excepted 
from  the  operation  of  this  section.  Healy 
V.  Superior  Court,  127  Cal.  659;  60  Pac.  428. 

Principal  must  execute  bond.  Where  an 
executor's  bond,  instead  of  being  thn  joint 
and  several  obligation  of  all  the  parties,  is 
the  joint  obligation  of  the  principal  and 
sureties,  and  the  several  obligation  only  of 
the  sureties,  the  sureties  signing  it  are  not 
bound,  if  it  is  not  executed  by  the  princi- 
pal, in  the  absence  of  evidence  that  the 
sureties  intended  to  be  bound  without  re- 
quiring the  principal's  signature.     Weir  v. 


Mead,  101  Cal.  125;  40  Am.  St.  Rep.  46;  35 
Pac.  567. 

SuSiciency  of  form  of  bond.  An  official 
bond,  made  to  "the  people  of  the  state  of 
California,"  is  sufficient,  although  tTie  stat- 
ute requires  it  to  be  made  to  "the  state  of 
California":  all  that  is  requisite  is,  that 
there  shall  be  a  certain  obligee,  and  either 
of  the  foregoing  terms  is  descriptive  of  the 
same  sovereignty,  and  may  be  indifferently 
used,  as  they  are  in  various  statutes.  Tevis 
V.  Randall,  6  Cal.  632;  65  Am.  Dec.  547: 
People  v.  Love,  19  Cal.  676. 

Sureties  must  sign  bond.  The  sureties, 
under  this  section,  must  sign  the  bond,  be- 
fore letters  can  be  issued:  obviously,  there 
can  be  no  execution  without  signing.  Weir 
V.  Mead,  101  Cal.  125;  40  Am.  St.  Eep.  46; 
35  Pac.  567. 

Discretion  of  court  in  fixing  amount  of 
bond.  The  court  has  a  discretion  in  fixing 
the  amount  of  the  bond,  except  that  it 
must  not  be  for  less  than  a  certain  amount. 
Estate  of  McPhee,  10  Cal.  App.  162;  101 
Pac.  530. 

Collateral  attack  on  bond.  The  suffi- 
ciency of  the  bond  cannot  be  collaterally 
attacked:  the  order  of  appointment  is  a 
conclusive  determination  of  that  question. 
Abrook  v.  Ellis,  6  Cal.  App.  451;  92  Pae. 
396. 

Liability  of  sureties.  The  general  rule 
relating  to  sureties  on  official  bonds  is,  that 
they  are  not  liable  for  any  official  delin- 
quency or  default  of  their  principal,  occur- 
ring prior  to  the  execution  of  the  bond. 
Lacoste  v.  Splivalo,  64  Cal.  35;  30  Pac.  571. 
The  general  rule  is,  that  guarantors  are 
liable  immediately  upon  default  of  the 
principal,  without  demand  or  notice,  unless 
they  are,  in  effect,  indorsers.  Chafoin  v. 
Rich,  77  Cal.  476;  19  Pac.  882;  Pierce  v. 
Merrill,  128  Cal.  464;  79  Am.  St.  Rep.  56; 
61  Pac.  64;  Carpenter  v.  Furrey,  128  Cal. 
665;  61  Pac.  369.  The  sureties  on  the  bond 
of  an  administrator  are  in  no  sense  guar- 
antors of  a  debt  owed  by  the  administrator 
to  the  decedent  in  his  lifetime;  but  they 
are  liable  for  the  debt,  or  any  part  thereof, 
which  remained  unpaid  through  the  fault 
of  the  administrator,  where  he  had  the 
financial  ability  but  failed  to  pay.  San- 
chez v.  Fnrster,  133  Cal.  614;  63  Pac.  1077; 
Estate  of  Thomas,  140  Cal.  397;  73  Pac. 
1059.  The  sureties  are  entitled  to  stand 
upon  the  precise  terms  of  their  contract, 
and  where  the  bond  is  limited  to  the  duties 
cast   upon   the   principal,  the   liability  of 
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the  sureties  cannot  be  extended.  Treweek 
V.  Howard,  105  Cal.  434;  39  Pae.  20;  Nick- 
als  V.  Stanley,  146  Cal.  724;  81  Pac.  117; 
Hewlett  V.  Beede,  2  Cal.  App.  561;  83  Pac. 
1086.  The  liability  of  a  surety  on  an  ad- 
ministrator's bond  depends  upon  the  liabil- 
ity of  the  principal,  and  does  not  attach 
until  that  has  been  ascertained  and  de- 
termined by  the  judgment  of  a  court  of 
competent  jurisdiction.  Cook  v.  Ceas,  143 
Cal.  234;  77  Pac.  65.  The  heirs  of  an  in- 
testate cannot  maintain  an  action  on  the 
bond  of  an  administrator,  to  recover  for  a 
misappropriation  of  the  funds  of  the  es- 
tate, until  after  an  accounting  has  been 
had  in  the  probate  court,  and  the  admin- 
istrator has  refused  to  pay  the  amount 
adjudged  against  him.  Weihe  v.  Statham, 
67' Cal.  84;  7  Pac.  143;  Nickals  v.  Stanley, 
146  Cal.  724;  81  Pac.  117.  The  fact  that 
the  executor  was  insolvent,  and  that  the 
sureties  were  not  aware  of  that  fact,  nor 
of  his  indebtedness  to  the  estate  at  the 
time  when  they  became  sureties,  cannot 
avail  to  relieve  them  of  their  responsibil- 
ity; nor  can  the  representations  of  the 
executor  as  to  his  financial  position  excuse 
them  from  liability.  Treweek  v.  Howard, 
105  Cal.  434;  39  Pac.  20. 

Eelease  of  sureties.  The  negligence  of 
the  administrator  of  the  estate  of  a  de- 
cedent, who  has  succeeded  a  former  ad- 
ministrator, to  collect  from  the  latter  a 
balance  found  to  be  due  from  him  to  the 
estate  upon  the  settlement  of  his  accounts, 
does  not  release  the  sureties  on  the  bond  of 
the  former  administrator  from  liability  for 
such  balance.  Estate  of  Connolly,  73  Cal. 
423;  15  Pac.  56.  Where,  in  an  action 
ag'ainst  the  executor,  brought  by  the  lega- 
tees to  recover  the  amount  due  under  the 
decree  of  distribution,  a  judgment  is  en- 
tered by  consent  of  the  parties,  the  sure- 
ties, who  did  not  consent  to  the  arrange- 
ment, are  released  from  their  liabilit}'^  on 
the  executor's  bond.  Fordyce  v.  Ellis,  29 
Cal.  97. 

Contribution  between  sureties.  Where 
one  of  two  sureties  dies,  and  his  executor 
pays  all  the  money  for  which  both  become 
liable,  without  having  the  claim  allowed 
by  the  probate  court,  he,  as  executor,  can 
recover  the  demand  for  a  contribution 
from  the  other  surety.  Dussol  v.  Bruguiere, 
50  Cal.  456.  There  is  no  joint  liability  or 
obligation  to  contribute  between  the  sure- 
ties on  the  separate  bonds  of  two  co-execu- 
tors; and  one  of  two  co-executors  cannot 
maintain  an  individual  action  for  contribu- 
tion against  the  sureties  on  the  bond  of  a 
deceased  executor  on  a  restricted  obliga- 
tion. Hewlett  v.  Beede,  2  Cal.  App.  501; 
83  Pac.  1086. 

Remedy  of  sureties  against  adminis- 
trator.    An  unauthorized  appropriation  by 

§  1389.     Additional  bonds,  when  required.     The  superior  court,  or  a  judf^e 
thereof,  must  re(iuire  an  additional  bond  Avhenever  the  sale  of  any  real  estate 


the  administrator,  of  the  funds  of  the  es- 
tate, cannot  be  made  the  basis  of  a  claim, 
by  the  sureties,  against  the  estate:  the 
sureties,  who  are  compelled  to  pay  the  dc;bt 
of  their  principal,  have  a  legal  demand 
for  reimbursement,  which  they  may  en- 
force against  him  by  personal  action  if  he 
is  alive,  or  against  his  estate  if  he  is  dead, 
but,  in  cither  case,  reimbursement  can 
only  be  had  for  what  has  been  expended. 
Estate  of  Hill,  67  Cal.  238;  7  Pac.  664; 
Stone  v.  Hammell,  83  Cal.  547;  17  Am.  St. 
Rep.  272;  S  i^.  K.  A.  425;  23  Pae.  703. 

Sufaciency  of  complaint  in  action  on 
bond.  In  an  action  on  the  bond  of  an  ad- 
ministrator, a  complaint  which  does  not 
allege  that  the  bond  sued  on  was  approved 
by  the  judge,  or  was  ever  filed  or  recorded, 
nor  that  any  certificate  of  justification  was 
attached  thereto,  but  which  alleges  that 
the  executor  was  appointed,  that  letters 
testamentary  were  directed  to  be  issued  to 
him  upon  his  executing  a  bond  according 
to  law,  and,  that  the  executor  and  sureties 
duly  made  and  executed  the  bond  required 
b}"^  the  order,  is  sutfieient  as  against  a 
general  demurrer.  Evans  v.  Gerken,  105 
Cal.  311;  38  Pac.  725. 

Result  of  executor's  failure  to  qualify. 
A  person,  named  in  the  will  as  executor, 
who  applies  for  letters,  but  who  fails  or 
refuses  to  qualify,  is  not  a  trustee  for  the 
estate.  Bowden  v.  Pierce,  73  Cal.  459;  14 
Pac.  302;  15  Pac.  64. 

Sureties'  attack  on  decree  of  distribu- 
tion. The  decree  of  distribution  of  an 
estate,  and  the  order  of  the  superior  court 
passing  upon  and  proving  the  account  of 
an  executor,  in  the  absence  of  fraud,  are 
binding  upon  the  executor  and  his  sure- 
ties, although  the  sureties  are  not  parties 
to  the  proceeding,  and  an  embezzlement  of 
money  of  the  decedent  by  the  executor, 
during  the  lifetime  of  the  decedent,  is  not 
such  fraud  as  entitles  the  sureties  to  at- 
tack the  decree  of  distribution.  Treweek 
V.  Howard,  105  Cal.  434;  39  Pac.  20.  Upon 
the  sale  of  real  estate,  the  title  to  the 
property  passes  from  the  estate,  although 
the  executor  failed  to  give  a  bond,  as  re- 
quired by  law.  Evans  v.  Gerken,  105  Cal. 
311;  38  Pac.  725. 

Liability  of  bondsmen  for  foreign  assets.  See 
note  45  Am.  St.  Rep.  670. 

Liability  of  administrator  upon  different  bonds 
executed  at  different  times.  See  note  70  Am.  St. 
Rep.  444. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1863- 
64,  p.  368,  ?  6.  It  was  held,  in  Ppencer  v. 
{'aliooii,  4  Dlv.  (N.  C.)  22.5,  that  a  blank  bond, 
beinfr  sisned  by  the  administrator  and  his  sure- 
ties, did  not  make  void  his  letters  after  he  had 
(lUaiified,  but  his  acts  were  held  to  be  valid. 
On  an  appeal  by  the  administrator,  the  supreme 
court  will  not  review  the  action  of  the  probate 
court  in  fi.xing  the  amount  of  his  bond.  Lucas 
V.  Todd,  28  Cal.  182;  Estate  of  Hamilton,  34 
Cal.  468,  cited  in  note  to  gubd.  9,  §  1365,  ante. 
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belonging  to  an  estate  is  ordered ;  but  no  such  additional  bond  must  be  re- 
quired when  it  satisfactorily  appears  to  the  court  that  the  penalty  of  the 
bond  given  before  receiving  letters,  or  of  any  bond  given  in  place  thereof, 
is  equal  to  twice  the  value  of  the  personal  property  remaining  in  or  that  will 
come  into  the  possession  of  the  executor  or  administrator,  including  the 
annual  rents,  profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate  ordered  to  be  sold. 


Additional  bond  may  be  required  of  public  ad- 
ministrator.   Post,  §  1727. 

Further  security.    Post.  §§  1394-1402. 

Legislation  §  1389.  1.  Enacted  March  11, 
187y;  based  on  Probate  Act  1851,  §  73,  as 
amended  bv  Stats.  1863-64,  p.  363.  See  ante. 
Legislation  §  1388.  When  enacted  in  1872,  §  1389 
read  as  at  present,  except  for  the  changes  made 
in  1880. 

2.  Amended  by  Code  Amdts.  1880,  p,  80,  (1) 
substituting  "superior  court,  or  a  judge  thereof" 
for  "probate  judge,"  and  (2)  omitting  "by  him" 
after  "ordered." 

Court  may  require  additional  bond  of 
public  administrator.  The  court  is  not 
required  to  take  any  additional  bond  upon 
the  issuance  of  letters  to  a  public  ad- 
ministrator, but  it  has  jurisdiction  to  re- 
quire an  additional  bond,  in  a  less  sum 
than  is  provided  for  in  this  section,  by 
virtue  of  §  1402,  post,  if  his  official  bond  is 
insufficient.  Healy  v.  Superior  Court,  127 
Cal.  6.59;  60  Pac.  428. 

Liability  of  sureties  is  independent  of 
time  of  execution  of  bond.  An  adminis- 
trator's bond,  given  pursuant  to  an  order 
of  the  court  requiring  "further  and  addi- 
tional security,"  is  cumulative;  the  pur- 
pose of  requiring  it  is  to  strengthen  the 
security  previously  given,  and  the  sure- 
ties on  such  bond  are  responsible  for  the 
faithful  execution  of  the  trust  by  the  ad- 
ministrator, without  regard  to  the  time  of 
the    execution    of    the    bond.    Lacoste    v. 


Splivalo,  64  Cal.  35;  30  Pac.  571;  Evans  v. 
Gerken,  105  Cal.  311;  38  Pac.  725. 

Effect  of  additional  bond  on  liability  of 
sureties.  A  decree  of  distribut'on  of  the 
estate  of  a  deceased  person  fixes  the  liabil- 
ity of  the  executor,  and  is  conclusive  upon 
his  sureties,  who  are  liable  upon  their 
undertaking  to  the  full  extent  of  the 
penalty,  regardless  of  whether  an  addi- 
tional bond  has  been  given  or  not.  Evans 
V.  Gerken,  105  Cal.  311;  38  Pac.  725. 

Defense  to  action  on  bond.  In  an  action 
on  an  executor's  bond  for  misappropriation 
of  moneys,  it  is  no  defense  that  the  monej's 
were  derived  from  the  sale  of  realty  be- 
longing to  the  estate,  which  the  executor 
had  been  permitted  to  sell  without  giv- 
ing the  additional  bond  required  by  law. 
Evans  v.  Gerken,  105  Cal.  311;  38  Pac.  725. 

Objection  to  confirmation  of  sale  where 
sureties  insolvent.  Where  an  executor  has 
executed  an  additional  bond,  in  a  sum 
fixed,  for  the  sale  of  real  estate,  a  person 
interested  in  the  estate  may  object  to  the 
petition  for  the  confirmation  of  the  sale, 
on  the  ground  that  the  sureties  on  the 
bond  are  insolvent,  and  he  should  be  al- 
lowed to  make  proof  that  they  are  so. 
Estate  of  Arguello,  50  Cal.  308. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  456,  §  73;  Stats.  1863-64,  p.  368,  §  6. 


§  1390.  Conditions  of  bonds.  The  bond  must  be  conditioned  that  the 
executor  or  administrator  shall  faithfully  execute  the  duties  of  the  trust 
according  to  law. 


Duties  of  executor.    Post,  §§  1581  et  seq. 

Legislation  8  1390.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  73,  as  amended  by 
Stats.  1863-64,  p.  368.  See  ante,  Legislation 
§  1388. 

Liability  of  sureties.  The  sureties  on 
the  bond  of  an  administrator  are  answer- 
able for  the  faithful  execution  of  the 
duties  of  his  trust,  without  regard  to  the 
time  of  the  execution  of  the  bond.  La- 
coste V.  Splivalo,  64  Cal.  35,  30  Pac.  571. 

Breach  of  bond.  There  is  no  law  making 
the  judge  of  probate  a  fiscal  agent,  either 
to  keep  or  to  disburse  the  money  of  an 
estate,  and  a  decree  for  the  payment  of 
money  into  court  is  coram  non  judice; 
hence,  the  refusal  of  the  administrator  to 
pay  the  money  into  court  is  not  a  breach 
of  the  conditions  of  the  bond.  Willson  v. 
Hernandez,  5  Cal.  437. 

Admissibility  of  evidence  to  show 
breach  of  bond.    In  an  action  against  the 


sureties  on  a  public  administrator's  bond, 
for  a  breach  of  the  bond  by  the  principal, 
the  proceedings  in  the  probate  court  in 
passing  on  an  account  rendered  by  him, 
and  a  decree  rendered  therein  directing 
him  to  pay  over  a  sum  remaining  in  his 
hands,  are  admissible  in  evidence  against 
the  sureties,  although  they  were  not  par- 
ties.. Irwin  V.  Baehus,  25  Cal.  214;  85  Am. 
Dec.  125. 

Conclusiveness  of  decree  directing  ad- 
ministrator to  pay  money.  A  decree  of  the 
I)robate  court,  directing  an  administrator 
to  pay  over  a  sum  remaining  in  his  hands, 
is  equally  conclusive  upon  the  administra- 
tor and  his  sureties;  and  upon  the  refusal 
of  the  administrator  to  obey  the  same,  the 
liability  of  the  sureties  attaches,  and  they 
cannot  go  behind  the  decree  and  inquire 
into  the  merits  of  the  matter  therein  passed 
on.  Irwin  v.  Baehus,  25  Cal.  214;  85  Am. 
Dec.  125. 
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ministrator  to  refuse  to  pay  assets  of  the  estate 
into  court,  sinre  the  court  is  not  a  fiscal  agent. 
One  to  whom  letters  are  ordered  neglecting  to 
give  bond,  they  may  be  issued  to  another  enti- 
tled. Harrison  v.  McMahon,  1  Bradf.  (N.  Y.) 
283.  This  simply  comports  with  §  1395,  post. 
See  "Custodian  of  Bond,"  Pol.  Code,  §957;  Id., 
§§  950,  951. 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  456,  §7:j;  Stats.  18ti::!-C4,  p.  368,  §  6.  In 
the  case  of  Lucas  v.  Todd,  28  Cal.  187,  it  was 
held  to  be  unnecessary  whether  the  probate  court 
was  the  proper  custodian  of  the  bond  or  not,  so 
long  as  the  plaintiff  had  the  instrument  and 
brought  suit  on  it.  And  in  the  case  of  Willson 
V.  Hernandez,  5  Cal.  443,  it  was  held  that  it 
was  no  breach  of  the  bond  for  an  outgoing  ad- 

§  1391.  Separate  bonds,  when  more  than  one  administrator.  When  two 
or  more  persons  are  appointed  executors  or  administrators,  the  superior 
court,  or  a  judge  thereof,  must  require  and  take  a  separate  bond  from  each 
of  them. 

Release  of  one  executor  does  not  dis- 
charge co-executor.  The  obligations  of  co- 
executors  arise  from  their  contract,  and 
are  several;  and,  for  a  neglect  of  their 
duty  as  trustees,  their  liability  is  the  sev- 
eral liability  of  each,  and  a  release  of 
one  does  not  discharge  the  other.  Estate 
of  Sanderson,  74  Cal.  199;  15  Pac.  753. 

Stats.  1851, 


Legislation  §  1391.  1.  Enacted  March  11, 
1872  (ba.sed  on  Probate  Act  1851,  §  74),  substi- 
tuting (1)  "are"  for  "shall  be,"  and  (2)  "must 
require  and"   for  "shall." 

2.  Amended  by  Code  Amdts.  1880,  p.  80, 
substituting  "superior  court,  or  a  judge  thereof," 
for  "probate  judge." 

Nature  of  liability  of  co-executors.  Co- 
executors  are  not  liable  to  each  other,  but 
each  is  liable  to  the  cestuis  que  trust  to 
the  full  extent  of  the  fund  he  receives. 
Estate  of  Sanderson,  74  Cal.  199;  15  Pac. 
753. 


CODE  COMMISSIONERS'  NOTE 
p.  456,  §  74. 


§  1392.  Several  recoveries  may  be  had  on  same  bond.  The  bond  shall 
not  be  void  upou  the  first  recovery,  but  may  be  sued  and  recovered  upon 
from  time  to  time,  by  any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted. 


In  his  own  name,  party  beneficially  interested. 
Ante,  §  367. 

Kind    of    money    payable    under    bond.     Post, 

§  1407. 

Legislation  §  1392.  Enacted  March  11.  1873 
(based  on  Probate  Act  1851,  §  75),  inserting  "and 
recovered"  after  "sued." 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  456,  §  75.  By  §  981  of  the  Political  Code,  the 
provisions  of  the  article  thereof  beginning  with 
§  947,  and  ending  with  §  985,  "Bonds  of  Offi- 
cers," apply  as  well  to  the  bonds  of  executors, 
administrators,  and  receivers.  The  text  here 
corresponds  with  §  962  of  the  Political  Code. 


§  1393.     Bonds,  and  justification  of  sureties  on.    Must  be  approved.    In 

all  cases  where  bonds  or  undertakings  are  required  to  be  given,  under  this 
title,  the  sureties  must  justify  thereon  in  the  same  manner  and  in  like 
amounts  as  required  by  section  ten  hundred  and  fifty-seven  of  this  code,  and 
the  certificate  thereof  must  be  attached  to  and  filed  and  recorded  with  the 
bond  or  undertaking.  All  such  bonds  and  undertakings  must  be  approved 
by  a  judge  of  the  superior  court  before  being  filed  or  recorded. 


Approved  by  Judge  at  chambers.    Ante,  §  16G. 
Examination    of    sureties,    when    qualifications 
questioned.    Post,  §  1394. 

Legislation  §  1393.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  76,  as 
amended  by  Stats.  1863-64,  p.  369,  which  read: 
"In  all  cases  where  bonds  are  required  by  this 
act,  the  sureties  must  justify  on  oath,  before  some 
officer  authorized  to  administer  oaths,  to  the  effect 
that  they  are  householders  or  freeholders,  resi- 
dents within  this  state,  and  worth  the  amount 
justified  to  over  and  above  their  debfs  and  lia- 
bilities, exclusive  of  property  exempt  from  execu- 
tion. Such  justification  shall  be  in  writing, 
signed  by  the  person  justifying,  and  certified  to 
by  the  otlicer  who  takes  the  same,  and  attached  to 
and  filed  with  the  bond.  Whenever  the  penal  sum 
of  the  bond  amounts  to  more  than  two  thousand 
dollars,  the  sureties  may  be  allowed  to  become 
liable  for  portions  of  said  penal  sum,  making,  in 
the  aggregate,  the  whole  penal  sum  of  the  bond; 
but  for  each  of  said  portions  of  said  penal  sum 
there  shall  be  at  least  two  suflicient  sureties, 'who 
shall  be  jointly  and  severally  bound  therefor  with 
the  principal.     Nothing,  however,  in  this  act  shall 


be  so  construed  that  all  the  sureties  upon  any 
such  bond,  the  penal  sum  of  which  exceeds  two 
thousand  dollars,  may  not  be  jointly  and  severally 
bound  with  the  principal  for  the  whole  penal  sum, 
and  each  of  them  justify  in  portions  thereof;  pro- 
vided, the  sums  justified  to  can,  without  dividing 
any  of  them,  be  so  added  or  arranged  as  to  form 
two  sums,  each  equal  to  or  greater  than  the  said 
penal  sum."  When  enacted  iji  1872.  §  1393  read 
as  at  present,  except  for  the  change  made  in  1880. 
2.  -Amended  by  Code  Amdts.  1880,  p.  81, 
substituting  "or  a  judge  of  the  superior  court" 
for  "probate  judge." 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  456,  §  76;  Stats.  1863-64,  p.  371,  §  7.  The 
commission  endeavored  to  make  the  requirements, 
in  giving  bonds  under  this  code,  as  to  matters 
of  form,  sureties,  and  justification,  the  same  in 
all  cases,  in  accordance  with  a  suggestion  of 
.Tudge  Reardon,  of  the  fourteenth  district.  See 
§§947-985  of  the  Political  Coile,  which  apply 
to  bonds  under  this  section.  See  §  955  of  tho 
Political  Code,  on  the  subject  of  "Justificatiou  of 
Sureties." 


1394,  1395 
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§  1394.  Citation  and  requirements  of  judge  on  deficient  bond.  Additional 
security.  Before  the  judge  approves  any  bond  required  under  this  title,  and 
after  its  approval,  he  may,  of  his  own  motion,  or  upon  the  motion  of  any 
person  interested  in  the  estate,  supported  by  affidavit  that  the  sureties,  or 
some  one  or  more  of  them,  are  not  worth  as  much  as  they  have  justified  to, 
order  a  citation  to  issue  requiring  such  sureties  to  appear  before  him  at  a 
designated  time  and  place,  to  be  examined  touching  their  property  and  its 
value ;  and  the  judge  must,  at  the  same  time,  cause  a  notice  to  be  issued  to 
the  executor  or  administrator  requiring  his  appearance  on  the  return  of  the 
citation;  and  on  its  return  he  may  examine  the  sureties  and  such  witnesses 
as  may  be  produced,  touching  the  property  of  the  sureties  and  its  value; 
and  if,  upon  such  examination,  he  is  satisfied  that  the  bond  is  insufficient,  he 
must  require  sufficient  additional  security. 


Citation.    Post,  §§  1707,  1711. 
Additional  security,  effect  of  failure  to  give,  in 
time.    Post,  §  1395. 

Legislation  §  1394.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  76,  as 
amended  by  Stats.  1863-64,  p.  369,  q.  v.,  ante. 
Legislation  §  1393.  When  enacted  in  1872,  §  1394 
read:  "Before  the  probate  judge  approves  any 
bond  required  under  this  title,  he  may  of  his  own 
motion,  or  at  any  time  after  the  approval  of  such 
bond,  upon  the  motion  of  any  person  interested  in 
the  estate,  supported  by  affidavit  that  any  one  or 
all  of  such  sureties  are  not  worth  as  much  as 
they  have  justified  to,  order  a  citation  to  issue, 
requiring  such  sureties  to  appear  before  him,  at 
a  certain  time  and  place,  to  testify  touching  their 
property  and  its  value;  and  the  judge  must,  at 
the  time  such  citation  is  issued,  cause  a  notice 
to  be  issued  to  the  executor  or  administrator,  re- 
quiring his  appearance  at  the  return  of  the  cita- 
tion. Upon  the  return  of  the  citation,  the  judge 
may  swear  the  sureties,  and  such  witnesses  as 
may  be  produced,  touching  the  property  of  such 
sureties  and  its  value;  and  if,  upon  such  inves- 
tigation, the  judge  is  satisfied  that  the  bond  is 
insufficient,  he  may  require  sufficient  additional 
security,  within  such  time  as  may  be  reasonable, 
not  less  than  five  days." 

2.   Amended  by  Code  Amdts.  1873-74.  p.  359, 


to   read  as  at   present,   except   for  amendment   of 
ISSO. 

3.  Amended  by  Code  Amdts.  ISSO,  p.  81, 
omitting  "probate  court"  before  "judge"  in  first 
instance. 

Citation  may  require  what.  On  the 
judge's  own  motion,  or  on  the  motion  of 
any  person  interested,  supported  by  affi- 
davits, the  citation  may  require  the  person 
cited  to  appear  for  "examination."  People 
V.  Hibernia  Sav.  &  L.  Soc,  72  Cal.  21;  13 
Pac.  48. 

Effect  of  continuance  of  he^rinp:.  The 
continuance  of  a  hearing  under  citation 
has  the  effect  of  continuing  an  appearance 
made.  Barrett  v.  Superior  Court,  111  Cal. 
154;  43  Pac.  519. 

CODE  COMMISSIONERS'  NOTE.  Stats.  ISil, 
p.  456,  §  76;  Stats.  1855,  p.  300,  §  3.  See  also 
§§  964.  965,  966.  967,  of  the  Political  Code. 
Article  IX  (bonds  of  officers)  of  chapter  VII, 
title  I,  part  III,  of  the  Political  Code,  is  appli- 
cable to  bonds  of  executors,  and  by  §  981,  "the 
provisions  of  this  article  apply  to  the  bonds  of 
executors,  administrators,  and  guardians." 


§  1395.  Right  ceases  when  sufficient  security  not  given.  If  sufficient 
security  is  not  given  within  the  time  fixed  by  the  judge's  order,  the  right  of 
such  executor  or  administrator  to  the  administration  shall  cease,  and  the 
person  next  entitled  to  the  administration  on  the  estate,  who  will  execute  a 
sufficient  bond,  must  be  appointed  to  the  administration. 

and  has  authority  to  suspend  the  powers 
of  the  administrator  until  such  further  ap- 
pointment can  be  made,  and  meanwhile  to 
appoint  a  special  administrator  of  the 
estate.  Barrett  v.  Superior  Court,  111  Cal. 
154;  43  Pac.  519. 

Effect  of  order  of  court.  Where  an  ad- 
ministrator fails  to  comply  with  an  order 
of  court  to  give  additional  security,  the 
court's  order  that  his  powers  cease  cuts  off 
his  powers  and  ousts  him  from  office.  E.ir- 
rett  V.  Superior  Court,  5  Cal.  Unrep.  569, 
47  Pac.  592. 

Service  of  order  revoking  letters.  An 
administratrix,  who  fails  to  comply  with 
an  order  of  court  to  give  further  security, 
is  not  entitled  to  notice  of  an  order  re- 
voking her  letters  after  the  limitation  of 
time  has  expired.  Barrett  v.  Superior 
Court,  5  Cal.  Unrep.  569,  47  Pac.  592. 


Legislation  8  1395.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  76,  as  amended  by 
Stats.  1863-64,  p.  369,  q.  v.,  ante,  Legislation 
§  1393. 

Service  of  order  requiring  additional  se- 
curity. This  section  does  not  require  any 
order  to  be  served  upon  the  administrator, 
requiring  him  to  give  additional  security; 
and  where  he  is  present  in  court  when  the 
order  is  made,  it  is  a  personal  direction  to 
him,  to  the  effect  of  the  order,  and  failure 
to  comply  with  it  causes  his  right  to  the 
administration  to  cease.  Barrett  v.  Su- 
perior Court,  111  Cal.  154;  43  Pac.  519. 

Power  and  duty  of  court  upon  failure  to 
file  additional  security.  Upon  failure  of 
an  admiui.strator  to  file  the  additional  se- 
curity required  by  order  of  the  court,  the 
court  is  required  to  appoint  as  administra- 
tor the  person  next  entitled  to  administra- 
tion,  who   will   execute   a   sufficient   bond, 


1537 


CITATION — RIGHTS  CEASE NECESSITY  OF  BONDS.  §§  1396,  1397 


CODE  COMMISSIONERS'  NOTE.    Stats.  1851,  self    unable    to    give    the    bond,    and    waived    his 
p.   456,  §  76;    Stats.    1  ■>.>:>,    p.    :i(iu,  §  4.      See   note  right.    See  §  964  of  the  Political  Code.    See  Chap- 
to  §  1390,   ante.      In  Estate  of  Carr,  25  Cal.   586,  man,  v.  Hollister,  cited  in  note  to  §  1411,  post, 
one  to  whom   letters  were  granted  declared  him- 

§  1396.  When  bond  may  be  dispensed  with.  When  it  is  expressly  pro- 
vided in  the  will  that  no  bond  shall  be  required  of  the  executor,  letters  tes- 
tamentary may  issue,  and  sales  of  real  estate  be  made  and  confirmed  without 
any  bond,  unless  the  court,  for  good  cause,  require  one  to  be  executed;  but 
the  executor  may  at  any  time  afterwards  (if  it  appear  from  any  cause  neces- 
sary or  proper)  be  required  to  file  a  bond,  as  in  other  cases. 

Construction  of  code  sections.  This  sec- 
tion, giving  the  general  power  to  require  a 
bond  in  proper  cases,  is  not  in  conflict  with 
§  1401,  post,  providing  that  in  certain  cases 
the  powers  of  an  executor  may  be  sus- 
pended, upon  an  application  for  an  order 
requiring  him  to  give  bonds.  Estate  of 
White,  53  Cal.  20. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  456,  §  77.  For  obvious  reasons,  notwithstand- 
ing a  will  contains  a  provision  exempting  the 
named  executor  from  t;iving  bond,  no  letters 
should  issue  till  the  bond  is  given.  This  section 
would  have  been  made  to  conform  to  this  idea, 
were  it  not  for  the  last  clause,  which  authorizes 
the  court,  in  certain  contingencies,  to  require  a 
bond  of  an  executor,  who  is  exempt  therefrom  by 
the  terms  of  the  will.  The  provision  authorizes 
bonds  to  be  required  in  all  necessary  cases,  and 
is  sufScient. 


Legislation  g  1396.  1.  Enacted  March  11, 
lS7i5;  based  on  Probate  Act  1851,  §  77,  as 
amended  by  Stats.  1863-64,  p.  369,  which  read: 
"When  it  is  expresslj'  provided  in  the  will  of  a 
testator  that  no  bond  shall  be  required  of  the 
e.Kecutor,  letters  testamentary  may  issue  and  sales 
of  real  estate  be  made  and  confirmed  without  any 
bond  having  been  given;  but  an  executor  to  whom 
letters  have  been  issued  without  bond  may  at 
any  time  afterward,  whenever  it  may  be  shown 
from  any  cause  to  be  necessary  or  proper,  be  re- 
quired to  appear  and  file  a  bond,  as  in  other 
cases."  When  enacted  in  1872,  §  1396  read: 
"When  it  is  expressly  provided  in  the  will  of  a 
tes*.ator,  that  no  bond  is  required  of  the  executor, 
letters  testamentary  may  issue  and  sales  of  real 
estate  be  made  and  confirmed  without  any  bond 
being  given;  but  an  executor  to  whom  letters  are 
issued  \yithout  bond  may,  at  any  time  afterward 
(when  it  appears  from  any  cause  necessary  or 
proper),  be  required  to  file  a  bond  as  in  other 
cases." 

3.  Amended  by  Code  Amdts.  1873-74,  p.  360. 

§  1397.     Petition  showing  failing  sureties  and  asking  for  further  bonds. 

Any  person  interested  in  an  estate  may,  by  verified  petition,  represent  to  the 
superior  court,  or  a  judge  thereof,  that  the  sureties  of  the  executor  or 
administrator  thereof  have  become,  or  are  becoming,  insolvent,  or  that  they 
have  removed,  or  are  about  to  remove,  from  the  state,  or  that  from  any  other 
cause  the  bond  is  insufficient,  and  ask  that  further  security  be  required. 

Ask  further  security,  court  may.    Post.  §  1402.  Hearing.     A  petition  for  the  settlement 

isVin^^d  V^LJ-^n^,  ^^;l^k       «^  an  administrator's  final  account  may,  as 

a  matter  of  convenience,  be  heard  with  an 

heir's  petition  to  require  the  giving  of 
further  security.  Estate  of  McPhee,  10 
Cal.  App.  162;  101  Pac.  530. 

Additional  bond,  effect  on  other  security. 
The  heirs  have  a  right  to  ask  for  addi- 
tional security;  and  it  is  the  duty  of  the 
court,  whenever  it  comes  to  its  knowledge 
that  the  bond  is  insufficient,  to  require  the 
administrator  to  give  additional  security; 
whether,  after  the  representation  of  the 
insolvency  of  a  surety,  the  additional  bond 
is  given  by  the  administrator  voluntarily, 
or  in  obedience  to  an  order  of  the  court, 
does  not  affect  the  rights  and  liabilities 
of  another  surety  upon  the  original  bond. 
Elizalde  v.  Murphy,  146  Cal.  168;  79  Pac. 
866. 

Certiorari.  An  order  requiring  further 
security  can  be  reviewed  only  by  certio- 
rari: no  appeal  lies  from  it.  Estate  of 
McPhee,  10  Cal.  App.  162;  101  Pac.  530. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  457,  §  78.  See  proceedings  in  such  cases, 
§§  964,  965,  of  the  Political  Code.  Force  of 
original  bond.  Id.,  §  966.  Liability  of  principal 
and  sureties.    Id.,  §  967. 


read:  "Whenever  any  person  interested  in  any 
estate  shall  discover  that  the  sureties  of  any  ex- 
ecutor or  administrator  have  become  or  are  be- 
coming insolvent,  that  they  have  removed  or  are 
about  to  remove  from  the  state,  or  that,  from  any 
other  cause,  the  bond  is  insufficient,  he  may  ap- 
ply, by  petition,  to  the  probate  judge,  and  require 
that  further  security  be  given."  When  enacted 
m  1872.  §  1397  read  as  at  present,  except  for  the 
amendment  of  1880. 

a.  Amended  by  Code  Amdts.  1880.  p.  81, 
substituting  "superior  court,  or  a  judge  thereof" 
for  "probate  judge." 

Construction   of   bond.      Where,    in    the 

bond  that  the  sureties  executed,  the  fact 
of  the  administrator's  appointment,  of  the 
issuance  of  letters  to  him,  and  that  he  had 
already  given  one  bond  for  the  faithful 
execution  of  the  duties  of  his  trust,  and 
that  he  was  ordered  to  file  an  additional 
bond,  are  expressly  recited,  for  the  sure- 
ties to  say  that  when  they  executed  the 
additional  bond  they  did  not  intend  to  add 
to,  to  increase,  to  augment  the  security 
jireviously  existing,  is  to  do  violence  to  the 
lanoviage  the  parties  themselves  employ,  as 
well  as  to  contravene  the  clear  purpose  of 
the  law  under  which  the  order  was  made 
requiring  the  bond  to  be  given.  Lacoste 
V.  Splivalo,  64  Cal.  35;  30  Pac.  571. 
2  Fair. — 97 


§§  1398-1401 
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§  1398.  Citation  to  executor,  etc.,  to  show  cause  against  such  application. 
If  the  court,  or  a  judge  thereof,  is  satisfied  that  the  matter  requires  investi- 
gation, a  citation  musl:  be  issued  to  the  executor  or  administrator  requiring 
him  to' appear,  at  a  time  and  place  to  be  therein  specified,  to  show  cause  why 
he  should  not  give  further  security.  The  citation  must  be  served  personally 
on  the  executor  or  administrator,  at  least  five  days  before  the  return-day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served  by  leaving  a  copy 
of  it  at  his  place  of  residence,  or  by  such  publication  as  the  court,  or  a  judge 
thereof,  may  order. 

Legislation  §  1393.  1.  Enacted  March  11, 
187a  (based  on  Probate  Act  18.51,  §  79),  (1) 
substituting  (a)  "is"  for  "shall  be"  before  "satis- 
fied," (b)  "must"  for  "shall"  after  "citation"  in 
both  instances,  and  (c)  "has"  for  "shall  have" 
before  "absconded";  (2)  adding  (a)  "of  it"  aft^r 
"copy,"  and  (b)  "or  by  such  publication  as  the 
court  or  judge  may  order,"  at  end  of  section; 
(3)  changing  period  to  semicolon  after  "resi- 
dence." 

2.  Amended  by  Code  Amdts.  1880,  p.  81, 
substituting  (1)  "court,  or  a  judge  thereof,"  for 
"probate  judge,"  and  (2)  "a  judge  thereof"  for 
"judge." 

§  1399.  Further  security  may  be  ordered.  On  the  return  of  the  citation, 
or  at  such  other  time  as  the  judge  may  appoint,  he  must  proceed  to  hear  the 
proofs  and  allegations  of  the  parties.  If  it  satisfactorily  appears  that  the 
security  is,  from  any  cause,  insufficient,  he  may  make  an  order  requiring 
the  executor  or  administrator,  to  give  further  security,  or  to  file  a  new  bond 
in  the  usual  form  within  a  reasonable  time,  not  less  than  five  days. 

Legislation  §  1399.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  80),  sub- 
stituting (1)  "may"  for  "shall"  before  "appoint," 
(2)  "must"  for  "shall"  before  "proceed,"  (3) 
"satisfactorily  appears"  for  "shall  satisfactorily 
appear,"   and    (4)    "less  than"   for  "exceeding." 

2.  Amendment  by  Stats.  1901,  p.  205;  un- 
constitutional.   See  note  ante,  §  5. 


New  citation.  Where  defective  service 
of  a  citation  is  made  after  the  filing  of  a 
valid  petition  for  the  revocation  of  the 
probate  of  a  will,  a  new  citation  may 
properly  be  ordered,  though  after  the  lapse 
of  the  year  designated  in  §  1327,  ante.  San 
Francisco  Protestant  Orphan  Asylum  v.  Su- 
perior Court,  116  Cal.  443j  48  Pac.  379. 

CODE  COMMISSIONEKS'  NOTE.  Stats.  1851, 
p.  457,  §  79  ;  Pol.  Code,  §  9C4. 


Discretion  of  coixrt.  The  court  has  an 
extensive  discretion  in  the  matter  of  re- 
quiring further  security.  Estate  of  Mc- 
Phee,  10  Cal.  App.  162;  101  Pac.  530. 
Although  a  corporation  may  have  been  ap- 
pointed as  an  executor  without  bond,  yet 
at  any  time  during  the  administration  the 
court  may  require  such  corporation  to  se- 
cure amply  those  interested  in  the  estate 
from  loss,  by  giving  security  for  the  faith- 
ful performance  of  the  trust.  Estate  of 
Kilborn,  6  Cal.  App.  161,  89  Pac.  98.5. 

Duty  of  court.  The  bond  is  to  be  condi- 
tioned for  the  faithful  performance  of  the 


duty  of  the  administrator,  and  the  court 
must  determine  to  what  extent  security  is 
necessary  to  the  performance  of  such  duty. 
Estate  of  McPhee,  10  Cal.  App.  162;  101 
Pac.  530. 

Pendency  of  appeal  does  not  affect  power 
of  court.  The  pendency  of  an  appeal  from 
an  order  settling  the  administrator's  final 
account,  does  not  prevent  the  court  from 
requiring  further  security  to  protect  the 
estate,  there  being  no  bond  beyond  an 
amount  sufficient  to  cover  the  costs  of  the 
appeal.  Estate  of  McPhee,  10  Cal.  App. 
162;  101  Pac.  530. 

Additional  bond  is  cumulative.  An  ad- 
ministrator's bond,  given  pursuant  to  an 
order  of  the  court  requiring  "further  and 
aditional  securitv,"  is  cumulative.  Lacoste 
v  Splivalo,  64  Cal.  35;  30  Pac.  571. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  457,  §  80;     See   Pol.  Code,  §  964. 


§  1400.  Neglecting  to  obey  order.  If  the  executor  or  administrator  ne- 
glects to  comi)ly  with  the  order  within  the  time  prescribed,  the  judge  must, 
by  order,  revoke  his  letters,  and  his  authority  must  thereupon  cease. 

Legislation  8  1400.      Enacted  March   11,    1873  CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

(based   on    Probate   Act    1851,  §81),    substituting         p.  457,  §  81.    See  Pol.  Code,  §  964. 
(1)   "neglects"   for  "neglect,"  and   (2)    "must"  fur 
"shall"   after  "judge"  and  after  "authority." 

§  1401.  Suspending  powers  of  executor,  etc.  When  a  petition  is  pre- 
sented praying  that  an  executor  or  administrator  be  retiuired  to  give  further 
security,  or  to  give  bond,  where,  by  the  terms  of  the  will,  no  bond  was  origi- 
nally required,  and  it  is  alleged,  on  oath,  that  the  executor  or  administrate? 
is  wa.sting  the  property  of  the  estate,  the  judge  may,  by  order,  suspend  his 
powers  until  the  matter  can  be  heard  and  determined. 
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Legislations  liOl.  Enacted  March  11,  1872; 
fased  on  Probate  Act  1851,  §  82,  which  read: 
"When  a  petition  is  presented,  praying  that  an 
executor  or  administrator  be  required  to  give  fur- 
ther security,  and  when  it  shall  also  be  alleged, 
on  oath  or  "affirmation,  that  the  executor  or  ad- 
ministrator is  wasting  the  property  of  the  estate, 
the  judge  may,  by  order,  suspend  his  powers  un- 
til the  matter  can  be  heard  and  determined." 

Construction  of  code  sections.  This  sec- 
tion, providing  that  in  certain  cases  the 
powers  of  an  executor  may  be  suspended 
upon  an  application  for  an  order  requiring 
him  to  give  bonds,  is  not  in  conflict  with 


§  1396,  ante,  giving  the  general  power  to 
require  a  bond  in  proper  cases.  Estate  of 
White,  .53  Cal.  19. 

Court  must  revoke  letters  when.  Where 
an  administrator  refuses  to  obey  the  order 
of  the  court  to  furnish  additional  security, 
the  only  cause  open  to  the  court  is  to  re- 
voke his  letters.  Estate  of  McPhee,  10  Cal. 
App.  162;  lOlPac.530. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  457,  §  82  ;     See  §  1396,  ante,  and  note. 


§  1402.     Further  security  ordered  without  application  of  party  in  interest. 

When  it  comes  to  his  knowledge  that  the  bond  of  any  executor  or  adminis- 
trator is  from  any  cause  insufficient,  the  judge,  without  any  application, 
must  cause  him  to  be  cited  to  appear  and  show  cause  why  he  should  not  give 
further  security,  and  must  proceed  thereon  as  upon  the  application  of  any 
person  interested. 

Legislation  §  1-102.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  83.  which 
read:  "When  it  shall  come  to  his  knowledge  that 
the  bond  of  any  executor  or  administrator  is,  from 
any  cause,  insufficient,  it  shall  be  the  duty  of  the 
probate  judge,  without  any  application,  to  cause 
him  to  be  cited  to  appear  and  show  cause  why 
he  should  not  give  further  security,  and  to  pro- 
ceed thereon,  as  upon  the  application  of  any  per- 
son interested."  When  enacted  in  1872,  §  1402 
read  as  at  present,  except  for  the  amendment  of 
1880. 

2.  Amended  by  Code  Amdts.  1880,  p.  81, 
omitting  "probate"  before  "judge." 

Court  may  inquire  into  bond.  The  court 
may,  upon  its  own  motion,  make  inquiry 
into  the  sufficiency  of  the  bond.  Estate  of 
MtPhee,  10  Cal.  App.  1G2;  101  Pac.  530. 

Corirt  may  require  additional  security 
•when.  Where  the  administrator  had  long 
before  been  appointed,  had  given  the  bo'ud 
first  required  of  him,  had  entered  upon  the 

§  1403.  Release  of  sureties.  When  a  surety  of  any  executor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  account  of  future  acts. 
he  may  make  application  to  the  superior  court,  or  a  judge  thereof,  for  relief. 
The  court  or  judge  must  cause  a  citation  to  the  executor  or  administrator  to 
be  issued,  and  served  personally,  requiring  him  to  appear  at  a  time  and 
place,  to  be  therein  specified,  and  to  give  other  security.  If  he  has  absconded, 
left,  or  removed  from  the  state,  or  if  he  cannot  be  found,  after  due  diligence 
and  inquiry,  service  may  be  made  as  provided  in  section  one  thousand  three 
hundred  and  ninety-eight. 


discharge  of  the  duties  of  his  trust,  had  re- 
ceived large  sums  of  money  belonging  to 
the  estate,  and  was  required  by  the  court 
to  give  "further  and  additional"  security, 
the  order  requiring  such  security  was  jus- 
tified by  the  terms  of  this  section.  Lacoste 
V.  Splivalo,  64  Cal.  35;  30  Pac.  571.  Where 
the  official  bond  of  a  public  administrator 
is  known  to  be  insufficient,  the  court  may 
require  additional  securitv.  Healy  v.  Su- 
perior Court,  127  Cal.  659;  GO  Pac.  428. 

Appeal.  An  order  requiring  further  se- 
curitv is  not  appealable.  Estate  of  Mc- 
Phee^ 10  Cal.  App.  162;  101  Pac.  530. 

Liability  of  surety  on  original  bond  con- 
tinuous.   See  note  ante,  §  1397. 


CODE  COMMISSIONERS'  NOTE. 

p.  457,  §  83  ;  Pol.  Code,  §  964. 


Stats.  1851, 


Legislation  §  1403.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1351,  §  84,  as 
am-iided  l)y  Stats.  1861,  p.  633,  which  read: 
"When  either,  or  all,  of  the  sureties  of  any  execu- 
tor, or  administrator,  shall  desire  to  be  released 
from  responsibility,  on  account  of  his  future  acts, 
they  may  make  applic;(tion  to  the  probate  court, 
or  judge,  for  relief,  and  the  court,  or  jtidge,  shall 
cause  a  citation  to  the  executor,  or  administrator, 
to  be  issued,  requiring  him  to  appear  at  a  time 
and  place,  to  be  therein  specified,  and  to  give 
other  security,  which  citation  shall  be  served  per- 
sonally. If  lie  has  absconded,  or  if  he  has  left, 
or  removed,  from  the  state,  or  if  he  cannot  be 
found,  after  due  diligence  and  inquiry,  service 
may  be  made  by  leaving  a  copy  at  his  la.<;t  place  of 
residence,  if  the  same  can  be  ascertained,  and  by 
such  publication  as  the  court,  or  pre.bate  judge, 
may  order."  When  enacted  in  1872,  §  1403  read 
as  at  present,  except  for  the  amendment  of  1880. 


3.  Amended  by  Code  Amdts.  18SO,  p.  82, 
substituting  "superior  court,  or  a  judge  thereof" 
for  "probate  court  or  judge." 

Responsibility  of  sureties.  Where  the 
sureties  cannot  initiate  proeee<lings  to  com- 
pel an  executor  to  account  to  the  probate 
court,  they  may  take  proceedings  under 
this  section  and  §  1404,  post,  at  any  time 
during  the  administration,  to  procure  their 
release  from  future  responsibility;  and  fail- 
ing to  do  so,  they  are  responsible  for  all 
derelictions  of  their  principal  during  his 
administration.  Biggins  v.  Eaisch,  107  Cal. 
210;  40  Pac.  333. 

Surety  not  released  by  release  of  co- 
surety.   A  surety   on  the  original   bond   of 
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an  administrator  is  not  released  or  affected  istrator   to   give    additional   seciirity.    Eli- 

by  an  arder  of  the  court,  upon  application  zalde  v.  Murphy,  146  Cal.  16S;  79  Pac.  866. 
of    the    heirs,    releasing    an    insolvent    co-  CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 

surety  therefrom  and  requiring  the  admin-  p.  634,  §  26.    See  Pol.  Code,  §§  972-975. 

§  1404.  New  sureties.  If  new  sureties  be  given  to  the  satisfaction  of  the 
judge,  he  may  thereupon  make  an  order  that  the  sureties  who  applied  for 
relief  shall  not  be  liable  on  their  bond  for  any  subsequent  act,  default,  or 
misconduct  of  the  executor  or  administrator. 

Legislation   §   1404.       1.   Enacted     March      11,         constitutional.     See  note  ante,  §  5. 
1872    (based  on   Probate   Act  .1851,  §  85),   omit-  CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

''•^l.  'ImlnLl't  \t  Stat^'ieOl,    p.    205  ;    un-        P-  ^^7,  §  85.     See  Pol.  Code,  §  §  970-976. 

§  1405.  Neglect  to  give  new  sureties  forfeits  letters.  If  the  executor  or  ad- 
ministrator neglects  or  refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  reasonable  time  as  the 
judge  shall  allow,  unless  the  surety  making  the  application  shall  consent  to 
a  longer  extension  of  time,  the  court  or  judge  must,  by  order,  revoke  his 
letters. 

Legislation  §   1405.       1.   Enacted     March     11,  3'  Amendment   by    Stats.    1901,   p.   205;    un- 

1872     (based     on     Probate     Act     1851,  §  86,     as  constitutional.     See  note  ante,  §  5. 

amended  by   Stats.    1861,   p.   634),    (1)    substitut-  CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

ing    (a)    "neglects"    for    "neglect,"    and    (b)     "re-  p.    457,     §86;     Stats.     1861,     p.     634,  §  27.      See 

fuses"    for   "refuse";    (2)    omitting    (a)    "not   ex-  Pol.     Code,  §§  970-975.      The    words     "within     a 

ceeding   five    days"    after   "shall   allow,"    and    (b)  reasonable    time"     mean     "ten    days."      See    Pol. 

"or    sureties"    after    "surety";     (3)     substituting  Code,  §975;     see     "Vacancy,     and    Duty     of    the 

(a)    "must"    for    "shall"    after    "judge,"    and    (b)  Court   in,"  §  1411,    and   note,   post,    and   Chapman 

"his"  for  "the"  before  "letters."  v.  Hollister,  there  cited. 

§  1406.  Applications  to  be  determined  at  any  time.  The  applications 
authorized  by  the  nine  preceding  sections  of  this  chapter  may  be  heard  and 
determined  at  any  time.  All  orders  made  therein  must  be  entered  upon  the 
minutes  of  the  court. 

Legislation  §   1406.       1.  Enacted     March     11,  of  the  executrix  marrying,  it  by  no  means  follows 

1872    (based  on   Probate   Act   1851,  §87),   chan-  that   the   heir   or   devisee   is    entitled   to   the    pos- 

ging  "shall"   to   "must."     When  enacted  in   1872,  session   of  the   estate   while   there   is   an   unclosed 

§  1406    read   as   now,    except    for   the    amendment  pending    administration    temporarily    vacant,    and 

of   1880.  when    the    letters    of    the    married    executrx    have 

2.  Amended  by  Code  Amdts.  1880,  p.  82,  not  been  revoked  by  the  court.  It  would  lead 
substituting  "at  any  time"  for  "out  of  term  time."  to    great    perplexity    if,    during    a    temporary    va- 

3.  Repeal  by  Stats.  1901,  p.  205;  unconstitu-  cancv,  the  heir  or  devisee  were  entitled  to  pos- 
tional.    See  note  ante,  §  5.  session,    and    authorized    to    maintain    ejectment. 

CODE  COMMISSIONERS'  NOTE.    Stats.  1851,  '^^^    probate    court    has    ample    power    to    protect 

p.   458,  §87.      These   nine   preceding  sections   are  tl}^    estate    during    the   vacancy     by    appointment 

substantially    the    same    with    §§970-976    of    the  ot&    special     administrator.      Chapman    v.     Hol- 

Political  Code.      When  a  vacancy  exists  by  reason  lister,  4^  Cal.  462. 

§  1407.  Liability  on  bond.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is  in  all  cases  to  pay 
in  the  kind  of  money  or  currency  in  which  the  principal  is  legally  liable. 

Legislation  §  1407.      Added    by    Code    Amdts.  A  Surety  upon  an  administrator's  bond,  gen- 

1873-74,  p.  361.  ^^^^  -^  •j.g  ^^j.^^^  ^nd  not  limiting  his  lia- 

C'onclusiveness  of  recital  in  bond.  The  re-  bility    to    the    acts    of    the    administrator 

cital,  in   an  administrator's  bond,  that  the  after  the  execution  of  the  iustrumont,  be- 

bond    was   made  in   pursuance   of  an   order  conies  liable  for  breaches   of   trust   of  the 

of  the  co-urt,  is  conclusive  upon  the  surety.  administrator,   committed    prior   to   his   be- 

Eiizalde  v.  Murphy,  163  Cal.  681;  126  Pac.  co^ming  such    surety,   as   well   as   for   those 

978.  committed    subsequently    thereto.     Elizaldo 

No    joint    liability    on    separate    bonds.  v.  Mur[)hy,  163  Cal.  681;  126  Pac.  978. 
There    is    no   joint    liability    or   obligation  Set-off    for    advancements    in    action    on 
between  sureties  on  the  separate  bonds  of  bond.    Ailvanccments,  not  made  as  admin- 
two    co-executors    to   contribute.     Hewlett  istrator,  but  as  personal  loans,  are  charge- 
v.  Beede,  2  Cal.  App.  .561 ;  83  Pac.  1086.  able  only  against  distributive   portions   of 

Extent  of  liability  of  sureties.  Sureties  the  estate;  they  have  no  place,  in  an  ae- 
are  entitled  to  stand  ufion  the  precise  tion  against  the  sureties  upon  an  admin- 
terms  of  their  contract;  and  their  liability  istrator's  bond  to  compel  an  accounting,  as 
upon  a  bond  cannot  be  extended  by  imnji-  a  set-off  to  any  sum  found  due  to  the  es- 
cation  beyond  its  express  terms.  Hewlett  tate  by  the  administrator  as  such.  Elizalde 
V.   Beede,   2   Cal.   App.   561;   83   Pac.   lUSG.  v.  Murphy,  163  Cal.  681;  126  Pac.  978. 


1541 


NEW  SURETIES LIABILITY SPECIAL  ADMINISTRATOR. 


§mi 


ARTICLE  VII. 

SPECIAL  ADMINISTRATORS,  AND  THEIR  POWERS  AND  DUTIES, 


§  1411.     Special  administrator,  when  appointed. 

§  1412.     Special  letters  may  issue  at  any  time. 

§  1413.     Preference    given   to   persons    entitled    to 

letters. 
§  1414.     Special   administrator   to   give   bond   and 

take  oath. 


§  141.'') 
§  1416 


Duties  of  special  administrator.  _ 

When  letters   testamentary  or  of  admin- 
istration   are    granted,    special    admin- 
istrator's powers  cease. 
§  1417.     Special  administrator  to  render  account. 


§  1411.  Special  administrator,  when  appointed.  AVhen  there  is  delay  in 
granting  letters  testamentary  or  of  administration  from  any  canse,  or  when 
such  letters  are  granted  irregularly,  or  no  sufficient  bond  is  filed  as  required, 
or  when  no  application  is  made  for  such  letters,  or  when  an  executor  or 
administrator  dies,  or  is  suspended,  or  removed,  the  superior  court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to  collect  and  take 
charge  of  the  estate  of  the  decedent  in  whatever  county  or  counties  the  same 
may  be  found,  and  to  exercise  such  other  powers  as  may  be  necessary  for 
the  preservation  of  the  estate ;  or  he  may  direct  the  public  administrator  of 
his  county  to  take  charge  of  the  estate. 


Legislation  §  1411.  1.  Enacted  March  11. 
ISri!;  based  on  Probate  Act  1851,  §§83,  95. 
282,  \vhich  read:  "§  88.  When  there  shall  be  a 
delay  in  granting  letters  testamentary,  or  of  ad- 
ministration, from  any  cause,  or  when  no  appli 
cation  shall  have  been  made  for  such  letters,  the 
probate  judge  may  appoint  a  special  administrator 
to  collect  and  take  charge-  of  the  estate  of  the 
deceased,  and  to  exercise  such  other  power  as 
may  be  necessary  for  the  preservation  of  the  es- 
tate; or  he  may  direct  the  public  administrator 
of  his  county,  if  there  be  one,  to  take  charge  of 
the  estate."  "§  95.  Whenever  an  executor  or  ad 
ministrator  shall  die,  or  his  letters  be  revoked, 
and  the  circumstances  of  the  estate  require  the 
immediate  appointment  of  an  administrator,  the 
probate  judge  may  appoint  a  special  adminis 
trator,  as  provided  in  the  preceding  sections." 
"§  282.  During  the  suspension  of  the  powers  of 
the  executor  or  administrator,  under  the  author- 
ity of  the  preceding  section,  the  probate  judge 
may,  if  the  condition  of  the  estate  requires  it,  ap- 
point a  special  administrator  to  take  cha.rge  of 
the  effects  of  the  estate,  who  shall  give  the  bond, 
and  account  as  other  special  administrators  arc 
required  to  do."  When  enacted  in  1872,  §  1411 
read  as  at  present,  except  for  the  amendments  of 
18S0. 

2.  Amended  by  Code  Amdts.  18SO,  p.  82.  (1) 
transposing  "administrator"  and  "executor,"  and 
(2)  substituting  "superior  court,  or  a  judge  there 
of"  for  "probate  judge." 

Construction  of  section.  The  fact  that 
this  section  (the  old  §  88  of  the  Probate 
Act)  refers  to  the  public  administrator  in 
connection  with  a  special  administrator, 
and  authorizes  the  court  to  order  him  to 
take  charge  of  the  estate  in  the  eases  meu- 
tioned,  is  strong  confirmatory  evidence 
that  the  provisions  of  the  statute  concern- 
ing public  administrators  refer  mainly  to 
the  duties  of  the  public  administrator  be- 
fore the  regular  grant  of  administration  to 
him.  Beckett  v.  Selover,  7  Cal.  215;  68 
Am.  Dee.  237. 

Object  of  special  administration.  The 
proceedings  in  the  general  administration 
of  an  estate  and  the  proceedings  in  the 
special  administration  thereof  are  separate 
and  distinct:  the  object  of  a  special  ad- 
ministration is  to  preserve  the  estate  until 
general  letters  testamentary  or  of  adminis- 
tration  are   granted,   and  the   executor   or 


administrator  empowered  to  take  charge 
of  it.  Estate  of  Heaton,  142  Cal.  116;  75 
Pac.  662. 

Duty  of  court  to  appoint  special  admin- 
istrator. If  there  is  any  delay  in  obtain- 
ing letters  of  administration  in  the  first 
instance,  or  if  the  authority  of  the  executor 
or  administrator  is  suspended  by  an  ap- 
peal from  an  order  granting  letters  to  either 
of  them,  it  is  the  duty  of  the  court  to  take 
charge  of  the  estate  bv  special  adminis- 
tration. Estate  of  Heaton,  142  Cal.  116; 
75  Pac.  662.  Where  an  administrator  of  an 
estate  has  resigned,  and,  upon  the  settle- 
ment of  his  accounts,  is  found  indebted  to 
the  estate,  it  is  first  the  duty  of  the  court 
to  appoint  another,  who  alone  will  be  com- 
petent to  receive  the  estate  from  the  re- 
tiring administrator  and  complete  its  ad- 
ministration. Willson  v.  Hernandez,  5  Cal. 
437. 

Special  administrator  appointed  how.  A 
special  administrator  may  be  appointed 
either  by  the  court,  or  by  the  order  of  the 
judge  at  chambers.  Raine  v.  Lawlor,  1 
Cal.  App.  483;  82  Pac.  688.  The  appoint- 
ment of  a  special  administrator  is  com- 
plete when  the  order  making  it  is  duly 
signed,  with  his  powers  enumerated  therein. 
McNeil  v.  Morgan,  157  Cal.  373;  108  Pac. 
69. 

Public  administrator  as  special  adminis- 
trator. The  public  administrator  is  entitled 
tp  the  administration  of  all  estates  not 
otherwise  administered,  and  he  has  only 
such  powers  as  are  given  him  by  law;  he 
has  a  right  to,  and  he  should,  at  once  take 
possession  of  the  estate  of  any  person  dy- 
ing without  known  heirs:  but  in  both 
these  cases  he  holds  as  special  adminis- 
trator, and  subject  to  the  direction  of  the 
court.  Beckett  v.  Selover,  7  Cal.  215;  68 
Am.  Dec.  237. 

No  special  administration  during  gen- 
eral administration.  Where  letters  testa- 
mentarj-  have  been  issued  to  an  executrix, 
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481; 
The 


the  court  has  no  power  afterwards  to  ap- 
point a  special  administrator  of  the  estate, 
unless  the  executrix  is  first  suspended  or 
removed.  Schroeder  v.  Superior  Court,  70 
Cal.  343;  11  Pac.  651.  The  appointment  of 
a  new  administrator,  where  the  former  ad- 
ministrator is  neither  removed  nor  his 
resignation  accepted,  is  a  void  proceeding. 
Haynes  v.  Meeks,  20  Cal.  2S8;  Estate  of 
Hamilton,  34  Cal.  464;  Freeman  v.  Spencer, 
12SCal.  394;  60  Pac.  979. 

Events  equivalent  to  order  revoking  let- 
ters. A  vacancy  may  arise  by  operation  of 
law  upon  the  happening  of  certain  events, 
as  by  lunacy  of  the  administrator,  estab- 
lished by  judicial  decree,  or  by  his  con- 
viction of  an  infamous  crime;  the  event, 
in  such  case,  when  established,  or  brought 
to  the  notice  of  the  court,  is  equivalent  to 
an  order  revoking  the  letters.  Havues  v. 
Meeks,  20  Cal.  288. 

Froof  of  revocation  of  first  letters. 
Where  the  law  does  not  declare  the  va- 
cancy as  a  consequence  flowing  from  a  par- 
ticular event,  a  revocation  of  the  letters 
of  the  first  administrator,  he  being  still 
living,  is  essential  to  the  appointment  of 
another  person  to  succeed  him;  and  the 
only  competent  proof  of  a  revocation  of 
letters,  in  such  case,  is  an  order  of  the 
court  directing  it.  Haynes  v.  Meeks,  20 
Cal.  288. 

Special  administration  pending  appeal. 
If  there  is  any  danger  of  loss  to  the  estate 
from  a  stay  of  proceedings  pending  an  ap- 
peal from  an  order  appointing  an  adminis- 
trator, such  danger  can  be  avoided  by  the 
appointment  of  a  special  administrator, 
under  this  section.  Estate  of  Woods,  94 
Cal.  .566;  29  Pac.  1108;  Estate  of  Heaton, 
142  Cal.  116;  75  Pac.  662.  Pending  an  ap- 
peal from  an  order  removing  the  adminis- 
trator of  an  estate,  he  is  suspended  from 
office,   and  it  is   within   the   power   of  the 

§  1412.  Special  letters  may  issue  at  any  time.  The  appointment  may  be 
made  at  any  time,  and  without  notice,  and  must  be  made  l)y  entry  upon  the 
minutes  of  the  court,  specifying  the  powers  to  be  exercised  by  the  adminis- 
trator. Upon  such  order  being  entered,  and  after  the  person  appointed  has 
given  bond,  the  clerk  must  issue  letters  of  administration  to  such  person  in 
conformity  with  the  order. 

Oath  and  bond.    Post,  §  1414. 

Legislation  §  1412.  1.  Enacted  March  11, 
1872  (basod  on  Probate  Act  1851,  §  89),  sub- 
stituting (1)  "must"'  for  "shall"  before  "be  made" 
and  before  "issue,"  and  (2)  "specifying"  for 
"whioh  shall  specify"  before  "the  powers." 

2,  Amended  by  Code  Amdts.  1880,  p.  82, 
substituting  "at  any  time"  for  "out  of  term  time." 

3.  Amendment  by  Stats.  1901,  p.  205;  un- 
constitutional.    See  note  ante,  §  5. 

Notice  not  necessary.  No  notice  is  neces- 
sary on  an  application  for  special  letters 
only.  Will  of  Warfield,  22  Cal.  51;  83 
Am.  Dec.  49. 

Entry  of  appointment.  Although  this  sec- 
tion requires  that  the  appointment  of  a 
special    administrator    must    be    made    by 


court  to  appoint  a  special  administrator  to 
act  during  the  period  of  suspension,  but 
not  to  appoint  a  general  administrator 
until  such  order  for  removal  becomes  final. 
Estate  of  Moore,  86  Cal.  72;  24  Pac.  846; 
Estate  of  Chadbourne,  14  Cal.  App. 
112  Pac.  472. 

Effect  of  appeal  on  jurisdiction. 
policy  and  purpose  of  the  law  is  to  give 
the  court  complete  and  continuous  jurisdic- 
tion over  the  estate,  by  special  administra- 
tion, as  long  as  there  is  no  person  entitled 
to  take  charge  of  it  under  a  grant  of  gen- 
eral letters,  w^hether  the  delay  is  occa- 
sioned through  litigation  over  the  right  to 
such  letters  or  from  any  other  cause;  nor 
is  the  jurisdiction  over  such  special  ad- 
ministration at  all  affected  by  the  fact 
that  the  appeal  is  taken  from  an  order 
granting  general  letters.  Estate  of  Heaton, 
142  Cal.  116;  75  Pac.  662. 

"Take  charge  of  estate,"  defined.  The 
phrase,  in  this  section,  "take  charge  of  the 
estate,"  is  qualified  by  the  scope  of  the 
section,  and  only  means  to  give  the  public 
administrator  the  same  powers  over  the 
particular  estate  as  he  would  have  over  the 
class  of  estates  referred  to  in  the  statute 
concerning  public  administration.  Beckett 
v.  Selover,  7  Cal.  215;  68  Am.  Dec.  237. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  485,  §282;  Stats.  1851,  p.  458,  §§88,  95; 
Stats.  1855,  p.  133,  §4;  Stats.  1861,  p.  652, 
§  101.  See  Beckett  v.  Selover,  7  Cal.  231,  68 
Am.  Dec.  237,  where  the  effect  of  this  section, 
particularly  in  its  operation  upon  the  public 
administrator,  is  construed.  See  also  on  same 
point,  Rogers  v.  Hoberlein,  11  Cal.  128;  also 
Abel  V.  Love,  17  Cal.  238.  There  are  no  such 
otncers  as  administrators  de  bonis  non  known  to 
our  law.  They  are  special  and  general.  Haynes 
V.  Meeks,  20  Cal.  310  (where  this  subject  is 
treated  at  length).  No  notice  is  necessary  on 
application  for  special  letters.  Will  of  Warfield, 
22  Cal.  66,  67;  83  Am.  Dec.  49.  And  this  is  so, 
when  a  will  is  admitted  to  probate.  See  Estate 
of  Hamilton,  34  Cal.  468.  When  notice  is  neces- 
sary.    Chapman  v.  Hollister,  42  Cal.  462. 


entry  upon  the  minutes  of  the  court,  speci- 
fying the  powers  to  be  exercised  by  the 
administrator,  and  when  the  order  appoint- 
ing him  is  not  before  the  appellate  court, 
it  cannot  be  determined  whether  any  error 
was  committed  by  the  trial  court  in  dis- 
allowing a  certain  item  in  the  special  ad- 
ministrator's account  (Estate  of  Sackett, 
78  Cal.  300;  20  Pac.  863),  yet  the  entry  of 
the  minute  order  is  not  mandatory:  the 
appointment  is  complete  when  the  order  is 
signed;  and  the  failure  of  the  clerk  to 
enter  it  upon  the  minutes  is  a  mere  neglect 
of  a  ministerial  dutv.  McNeil  v.  Morgan, 
157  Cal.  373;  108  Pac' 69. 
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Jurisdiction.  The  special  court  of  one  trator.  Estate  of  Damke,  133  Cal.  430;  65 
county,  in  taiung  jurisdiction  over  the  ad-  Pac.  889;  Estate  of  Damke,  133  Cal.  433; 
ministration    of   the   estate   of   a   deceased       G.j  Pac.  888. 

person    for   the    purposes    of    appointing    a  „^t^„  ^«,,,,t«„t«»t.„^„.  -^t-^™^     ^ 

„^,„i   „^„,;^;o+..V,+          i„„          i  /i         1,  CODE  COMimSSIONERS'  NOTE.    Stats.  1851, 

special  administrator,  does  not  thereby  se-  p  45^^  g  ^0 ;  see  note  to  preceding  section.    What 

cure   jurisdiction    over   such   estate    for   the  probate    judge    may    do    out    of    term-time.     See 

purposes  of  appointing  a  general  adminis-  §  167,  ante,  and  note. 

§  1413.  Preference  given  to  persons  entitled  to  letters.  In  making  the 
appointment  of  a  special  administrator,  the  court  or  judge  must  give  prefer- 
ence to  the  person  entitled  to  letters  testamentary  or  of  administration,  but 
no  appeal  must  be  allowed  from  the  appointment. 

Persons  entitled  to  letters.    Ante,  §§  1365  et  seq.        third   subdivision  of   §963,  ante,  authoriz- 

Legislation  g  1413.  1.  Enacted  March  11,  ing  an  appeal  from  orders  granting  letters 
1873  (based  on  Probate  Act  1851,  §90),  (1)  of  administration  applies  only  to  orders 
substitntmg  "muKt"  for  "shall"  after  "judKe"  and  nr^nnSn  +  iTifr  rrca^nl  r,,)™;,,;.,*- ^o  +  r^..o  TT'^+.,tr» 
after  "appeal,"  and  (2)  omitting  "or  persons"  appointing  general  administrators.  Estate 
after  "person."  of  Carpenter,  73  Cal.  202;  14  Pac.  6n;  Es- 

2.  Amended   by    Code    Amdts.    1880,    p.    82,        tate  of  Ohm,  82  Cal.  160;  22  Pac.  927. 
substituting  "court  or  judge"   for   "probate  judge.'' 

Appeal.     No   appeal   lies   from   an    order       „  CODE  COMMISSIONERS'  NOTE.   Stats  1851, 
...  -I         1      ■     •   i      i  ,1  P-    4o8,  §90.      Order    of    preference.     See  §  13bo, 

appointing    a    special    administrator:     the       and  note. 

§  1414.  Special  administrator  to  give  bond  and  take  oath.  Before  any 
letters  issue  to  any  special  administrator,  he  must  give  bond  in  such  sum  as 
the  court  or  judge  may  direct,  with  sureties  to  the  satisfaction  of  the  court 
or  judge  conditioned  for  the  faithful  performance  of  his  duties;  and  he  must 
take  the  usual  oath,  and  have  the  same  indorsed  on  his  letters. 

Oath    and    bond    of    administrator,    etc.     Ante,  enacted  in  1872,  §  1414  read  as  at  present,  except 

§§  1387-1407.  for  the  changes  made  in  1880. 

T.no^=iQti«.,    «    1.11,1         <      -o        4.  A      Tiir       u      11  2*   Amended  by  Code  Amdts.  ISSO,  p.  82,    (1) 

IS^f.    Wp^I  ^       P    V   f      A^rfa^^'^i    r^qT^  ,",'  substituting  "court  or  judge"   for  "probate  iu  Ige," 

rp^r      '"R«/nl     i  ProWe   Act    1851,  §  91     which  and    (2)    inserting    "court   or"    before    "judge"     n 

read:       Before     any    letters    shall    issue    to     any  second  instance 
special  administrator,   he  shall  give  bond  in   such 

sum   as   the   probate  judge  may  direct,   with   sure-  CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

ties,  to  the  satisfaction  of  said  judge,  conditioned  p.    458,  §  91.     See   Pol.    Code,  §§  947    et    seq.,    for 

for  the  faithful  performance   of  his  duties."     When  "bond." 

§  1415.     Duties  of  special  administrator.     The  special  administrator  must 

collect  and  preserve  for  the  executor  or  administrator,  all  the  goods,  chattels, 

debts,  and  effects  of  the  decedent,  all  incomes,  rents,  issues,  and  profits, 

claims,  and  demands  of  the  estate;  mu.st  take  the  charge  and  management  of, 

enter  upon,  and  preserve  from  damage,  waste,  and  injury,  the  real  estate, 

and  for  any  such  and  all  necessary  purposes  may  commence  and  maintain  or 

defend  suits  and  other  legal  proceedings  as  an  administrator;  he  may  sell 

such  perishable  property  as  the  court  may  order  to  be  sold,  and  exercise  such 

other  powers  as  are  conferred  upon  him  by  his  appointment,  but  in  no  case 

is  he  liable  to  an  action  by  any  creditor  on  a  claim  against  the  decedent. 

,  A^^?-,^"='"  S  ^*^^\    /•A"^'='1'^    ^o^'''^*'  ^^V  "s"^^  otlier  powers  as  are  conferred  upon 

lSt4;    based    on   Probate   Act    I80I,  §92,    which  .  -^   .,,   ;,.„     "^        .     ,  ,,,      ...      ,  ^^  . 

read:   "The  special  administrator  shall  collect  and  "^"^   '^J  '^^^  appointment    :    this   language  IS 

preserve   for  the  e.xecutor  or  administrator  alHhe  no  general  grant;   it  does  not  authorize  the 

goods,   chattels,  and  debts  of  the  deceased,   and  court  to  obliterate  the  distinctions  between 

tor  that  purpose  may  commence  and  maintain  suits  „„„„..„i     ,i,„-     •    j.      4.  -,  ■    i       -,      ■ 

as   an   administrator.     He   may   sell   such  perish-  general   administrators  and   special   admm- 

ablo  estate  as  the  probate  court  may  order  to  be  istrators,    and    the     additional    powers    are 

sold,  and  may  e.xercise  such  other  powers  as  may  only   such    as    are    incident    to    those    desiff- 

liave    been    conferred    upon    him    by    his    appoint-  •nof"r>,l     ^..   «...,   ;.,   i;„  -ii     j.i  -r^  ^    j.        £ 

ment:   but  in  no  case  shall  he  be  liable  to   an  ac-  "'j\«';'   °»   ^^^  ^^  ll"^   With  them.     Estate   of 

tion   by   any   creditor   or    a   claim   against   the   de-  Welch,  106   Cal.  427;   39  Pac.   805.    The  pro- 

ccased."      When   enacted   in    1872.  §  1415   read   as  bate    court   has   power   to   appoint    a  special 

at  present,  except   for  the  amendment  of   1880.  .wlTni.i.'ctvnf «^   tt,;  +  k    n„4-i ■+      t. 

2.  Amended  by  Code  Amdts.  1880,  p.  83,  ddministiator  With  authority  to  commence 
omitting  "probate"  before  "court."  and    maintain    or    defend     suits    and    other 

3.  Amendment  by  Stats.  1901,  p.  205;  un-  legal  proceedings.  McNeil  V.  Morgan  157 
*;onstitutional.     See  note  ante,  §  5.  Ct^i     070.    iad    -d„„     aa       \    ^         •    1        -i      •     • 

^ai.  6t6;    lus  Pac.   69.    A  special   adminis- 

Court  may  confer  what  powers  on  special  trator  may  sue  for  a  negligent  death,  when 
administrator.  A  special  administrator  has  authorized  by  the  court  appointing  him. 
the    powers    enumerated   by    statute,   and       Ruiz   v.   Santa   Barbara   Gaa   etc.   Co.,   164 


§§  me,  1417 


EXECUTORS   AND   ADMINIiSTRATORS. 


1544 


Cal.  ISS;  128  Pac.  330.  A  special  adminis- 
trator has  authority  simply  to  collect  debts 
and  preserve  the  estate,  and  cannot  pay 
debts;  the  court  eannat  empower  him  to 
defray  the  expenses  of  a  controversy  over 
probate,  unless  expressly  authorized  to  do 
so  bv  statute.  Henry  v.  Superior  Court,  93 
Cal.\569;  29  Pac.  230;  Estate  of  Sackett, 
78  Cal.  300;  20  Pac.  863. 

Powers  and  duties  of  special  adminis- 
trator. The  office  and  duties  of  a  special 
administrator  are  similar  to  those  of  a  re- 
ceiver in  equity,  the  powers  and  duties  of 
each  being  limited  to  such  as  are  defined 
by  statute,  or  expressed  in  the  order  of  ap- 
pointment, or  in  such  orders  as  he  may 
from  time  to  time  receive  for  the  purpose 
of  more  effectually  preserving  the  estate 
intrusted  to  his  charge.  Estate  of  Moore, 
88  Cal.  1;  25  Pac.  915.  The  vords  "all  neces- 
sary purposes,"  in  this  section,  mean  pur- 
poses having  in  view  the  enforcement  of 
the  substantial  rights  of  parties  entitled  to 
the  benefits  of  the  estate,  or  to  have  its 
assets  applied  to  the  satisfaction  of  their 
established  claims;  the  duty  to  maintain 
such  actions  is  imposed  upon  an  adminis- 
trator as  being  necessary,  and  a  similar 
dutj-  is  cast,  by  this  section,  upon  a  special 
administrator."^  Forde  v.  Exempt  Fire  Com- 
pany, 50  Cal.  299.  A  special  administrator, 
individually  indebted  to  the  deceased,  must 
charge  himself,  in  his  account  as  special 
administrator,  with  the  amount  of  his  in- 
debtedness. Estate  of  Armstrong,  69  Cal. 
239;  10  Pac.  335.   Where  a  decedent,  in  his 

§  1416.  When  letters  testamentary  or  of  administration  are  granted,  spe- 
cial administrator's  powers  cease.  When  letters  testamentary  or  of  admin- 
istration on  the  estate  of  the  decedent  have  been  granted,  the  powers  of  the 
special  administrator  cease,  and  he  must  forthwith  deliver  to  the  executor 
or  administrator  all  the  property  and  effects  of  the  decedent  in  his  hands; 
and  the  executor  or  administrator  may  prosecute  to  final  judgment  any  suit 
commenced  by  the  special  administrator. 

negligent   death,   a   general    administrator, 
when   appointed,   is   entitled   to   be  substi- 


lifetime,  made  a  conveyance  of  real  estate 
for  the  purpose  of  defrauding  his  creditors, 
the  special  administrator  of  his  estate  may 
maintain  an  action  to  recover  it  back,  in 
the  same  manner  that  a  general  adminis- 
trator can.  Forde  v.  Exempt  Fire  Com- 
pany, 50  Cal.  299. 

Family  allowance.  A  widow's  right  to 
the  payment  of  a  family  allowance,  granted 
while  the  estate  was  in  the  hands  of  a  gen- 
eral administrator,  is  not  suspended  by 
reason  of  the  removal  of  the  general  ad- 
ministrator and  the  appointment  of  a  spe- 
cial administrator:  such  right  continues 
during  the  special  administration.  Estate 
of  Welch,  106  Cal.  427;  39  Pac.  805. 

Partial  distribution.  A  partial  distribu- 
tion of  the  estate  cannot  be  had  while  it 
is  in  the  hands  of  a  special  administrator. 
Estate  of  Welch,  106  Cal.  427;  39  Pac.  805. 

Conversion  by  special  administrator. 
Where  a  special  administrator,  as  such, 
and  without  authority,  sells  stock  of  a  cor- 
poration, which  had  been  pledged  to  the 
deceased,  in  his  lifetime,  as  security  for  a 
loan  of  money,  and  receives  the  proceeds 
which  he  pays  over  to  executors  subse- 
quently appointed,  this  does  not  constitute 
a  conversion  by  the  estate,  so  as  to  enable 
the  pledgor  to  recover  from  the  estate  its 
enhanced  value.  Von  Schmidt  v.  Bourn,  50 
Cal.  616. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  458,  §92;  Stats.  1861,  p.  634,  §  28.  Rents 
and  profits.    See  Abel  v.  Love,  17  Cal.  238. 


Legislation  §  1416.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  93),  (1)  substi- 
tuting (a)  "must"  for  "shall"  before  "forthwith," 
and  (b)  "decedent"  for  "deceased";  (2)  omittinf: 
(a)  "shall"  before  "cease,"^  and  (b)  "be  per- 
mitted to"  before  "prosecute." 

Prosecution  of  action  by  general  admin- 
istrator. Where  a  special  administrator  has 
been  authorized  to  commence  an  action  for 


tuted  as  plaintiff  in  such  action,  and  to 
prosecute  it  to  final  judgment.  Ruiz  v. 
Santa  Barbara  Gas  etc.  Co.,  164  Cal.  188; 
128  Pac.  330. 


CODE  COMMISSIONERS'  NOTE, 
p.  458,  §  93. 


Stats.  1851, 


§  1417.  Special  administrator  to  render  account.  The  special  adminis- 
trator must  render  an  account,  on  oath,  of  his  proceedings  in  a  like  manne) 
as  other  administrators  are  required  to  do.  He  is  entitled  to  a  reasonable 
compensation  for  his  services,  to  be  fixed  by  the  court  at  the  time  of  the  set- 
tlement of  his  final  account. 


Account  of  administrator,  etc.  Post,  §§  1622 
et  seq. 

Legislation  g  1417.  1.  Enacted  March  11, 
1872  (based  on  Pr  )bate  Act  1851,  §  94).  sub- 
BtitiitiiiK  "must"  for  "shall." 

2.  Amendment  by  Stats.  1901,  p.  205;  un- 
constitutional.   See  note  ante,  §  5. 


3.  Amended  by  Stats.  1907,  p.  323,  adding 
the  last  sentence;  the  code  commissioner  saying, 
"The  amendment  is  contained  in  the  last  sen- 
tence. As  the  law  now  stands,  the  compensation 
of  a  special  administrator  cannot- be  fixed  until 
the  final  settlement  of  the  estate,  which  may  be, 
and  often  is,  years  after  his  services  have  been 
completed." 
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Accounts  of  special  administrators.  Items 
in  the  aeeouut  of  a  special  administratrix, 
for  cost  and  expenses  incurred  in  the  re- 
moval of  an  executor,  prosecuted  by  her  as 
widow  and  heir  of  the  deceased,  and  as  a 
creditor  of  his  estate,  are  properly  re- 
jected, although  the  proceeding  was  bene- 
ficial to  the  estate;  attorneys'  fees,  costs, 
and  expenses  are  chargeable,  not  to  the  es- 
tate, but  solely  to  the  heir  or  creditor  who 
prosecutes  the  proceeding.  Estate  of  Bell, 
145  Cal.  646;  79  Pac.  358.  Where  a  special 
administrator  is  individually  indebted  to 
the  deceased,  he  must  charge  himself,  in 
his  account  as  special  administrator,  with 
the  amount  of  his  indebtedness.  Estate  of 
Armstrong,  69  Cal.  239;  10  Pac.  335. 

Expenditures  by  special  administrator. 
The  matter  of  expenditures  by  a  special 
administrator  is  rigidly  and  properly  gov- 
erned by  the  express  language  of  the  stat- 
ute:   expenditures  not    authorized   by   law 


cannot  be  allowed,  simply  because  made  in 
good  faith,  or  because  benefits  resulted  to 
the  estate  therefrom.  Estate  of  Bell,  145 
Cal.  646;  79  Pac.  358. 

Right  to  compensation.  Under  this  sec- 
tion, a  special  administrator  is  entitled  to 
a  reasonable  compensation,  to  be  fixed  by 
the  court:  such  compensation  has  no  rela- 
tion to  that  provided  for  in  §§  1618,  1619, 
post.  Estate  of  Miller,  15  Cal.  App.  557; 
115  Pac.  329. 

Right  of  special  administrator  to  con- 
tract. A  special  administrator  has  no  au- 
thority, derivable  from  the  statute,  to 
engage  in  contracts  with  real  estate  or 
other  agents  for  the  payment,  from  funds 
in  his  charge,  of  commissions  on  sales  made 
of  property  belonging  to  the  estate.  Es- 
tate of  Bell,  145  Cal.  646;  79  Pac.  358. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  458,  §  94.  Section  95  is  embodied  in  §  1411, 
ante. 


ARTICLE  VIII. 

WILLS  FOUND  AFTER  LETTERS  OF   ADMINISTRATION   GRANTED,   AND   MIS- 
CELLANEOUS PROVISIONS. 


§  1423. 


§  1424. 
§  1425. 


§  1427. 

§  1428. 
§  1429. 


Executor  or  administrator  may  resign, 
when.  Court  to  appoint  successor. 
Liability  of  outgoer. 

All  acts  of  executor,  etc.,  valid  until  his 
power  is  revoked. 

Transcript  of  court  minutes  to  be  evi- 
dence. 


Preexisting    grant    of    letters,    when    re- 
voked. 

Power  of  executor  in  such  a  case. 

Remaining   administrator   or   executor   to 
continue  when  his   colleagues   are   dis- 
qualified. 
§  1426.     Who   to    act  when   all   acting   are   incom- 
petent. 

§  1423.  Pre-existing  grant  of  letters,  when  revoked.  Upon  the  admission 
to  probate  of  a  will  after  a  grant  of  letters  of  administration  on  the  ground 
of  intestacy,  or  upon  the  admission  to  probate  of  a  later  will  than  the  one 
before  admitted  to  probate,  the  pre-existing  grant  of  letters  testamentary  or 
of  administration  must  be  revoked,  and  the  administrator  or  executor  whose 
grant  of  authority  is  thus  terminated  must  render  an  account  of  his  adminis- 
tration within  such  time  as  the  court  may  direct. 


Account  of  administrator.    Post,  §§  1622  et  scq. 
Account  after  authority  ended.    See  post,  §  162.9. 

Legislation  §  1423.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  98,  which 
read:  "If  after  granting  letters  of  administration 
on  the  ground  of  intestacy,  a  will  of  the  deceased 
shall  be  duly  proved  and  allowed  by  the  court, 
the  letters  of  administration  shafl  be  revoked, 
and  the  power  of  the  administrators  shall  cea.se, 
and  he  sliall  render  an  account  of  his  administra- 
tion within  such  time  as  the  court  shall  direct." 
When  §  1423  was  enacted  in  1872,  (1)  "dece- 
dent is"  was  substituted  for  "deceased  shall  be," 
(2)  "must"  for  "shall"  before  "be  revoked,"  (3) 
"ceases"  for  "shall  cease,"  and  (4)  "must"  for 
"shall"  before  "render." 

2.  Amendment  by  Stats.  1901,  p.  206;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  323;  the  code 
commissioner  saying,  "Omits  the  provision  that 
upon  ihe  admission  of  a  will  to  probate  the  pow- 


ers of  the  administrator  cease.  It  is  misleading, 
as  the  power  continues  until  his  letters  are  re- 
voked, under  §  1428  of  the  same  code." 

Effect  of  appointment  of  administrator 
with  will  annexed.  The  appointment  of  an 
administrator  with  the  will  annexed  super- 
sedes, per  se,  all  former  administrations  of 
the  estate.  McCauley  v.  Harvey,  49  Cal. 
497. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  459,  §98;  Haynes  v.  Meeks,  20  Cal.  316. 
The  accounting  must  be  made  to  the  satisfaction 
of  the  court,  and  the  estate  turned  over  to  the 
newly  appointed  administrator  or  executor.  It 
would  be  error  to  direct  it  to  be  paid  into  court. 
Willson  V.  Hernandez,  5  Cal.  443.  See  "Powers 
of  Probate  Judge  at  Chambers."  §  167,  ante,  and 
note. 


§  1424.  Power  of  executor  in  such  a  case.  In  such  case,  the  executor  or 
the  administrator  with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover, and  collect  all  the  rights,  goods,  chattels,  debts,  and  effects  of  the 
decedent  remaining  unadministered,  and  may  prosecute  to  final  judgment 
any  suit  commenced  by  the  administrator  before  the  revocation  of  his  letters 
of  administration. 


!§  1425, 1426 
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Legislation  g  1424.  Enacted  March  11,  1872 
(based  on  Probate  Act  1851,  §99),  (1)  omitting 
"of  the  will"  after  "executor";  (2)  substituting 
'is"  for  "shall  be"  before  "entitled";  (3)  insert- 
ing (a)  "recover"  after  "sue  for"  and  (b)  "debts" 
after  "chattels";    (4)   substituting   "decedent"   for 


"deceased":    and    (5)    omitting  "be  permitted   to" 
before  "prosecute." 

CODE  COMMISSIONERS' NOTE.  Stats.  1851, 
p.  459,  §  99.  The  incoming  administrator  en- 
titled to  recover  the  estate  from  the  one  out- 
going.    Willson  V.  Hernandez,  5  Cal.  443. 

§  1425.  Remaining  administrator  or  executor  to  continue  when  his  col- 
leagues are  disqualified.  In  case  any  one  of  several  executors  or  adminis- 
trators, to  whom  letters  are  granted,  dies,  becomes  lunatic,  is  convicted  of 
an  infamous  crime,  or  otherwise  becomes  incapable  of  executing  the  trust; 
or  in  ease  the  letters  testamentary  or  of  administration  are  revoked  or  an- 
nulled, with  respect  to  any  one  executor  or  administrator,  the  remaining 
executor  or  administrator  must  proceed  to  complete  the  execution  of  the  will 
or  administration. 


for  letters  of  administration  should  be 
granted;  but  an  application  made  after  his 
incapacity  is  removed,  and  he  has  again 
entered  upon  the  discharge  of  his  duties 
as  administrator,  should  be  refused.  Estate 
of  Moore,  68  Cal.  281 ;  9  Pac.  164. 

"Incapable"  and  "incompetent,"  defined. 
The  legislature  has  classified  death,  in- 
sanity, and  conviction  of  an  infamous  of- 
fense, under  the  designation  "incapable," 
and  other  matters  affecting  the  integrity 
or  qualification  for  the  discharge  of  the 
duties  of  an  administrator  as  "incompe- 
tency"; whether  the  word  "incompetent" 
is  wisely  chosen  or  not,  the  context  leaves 
no  room  to  doubt  the  sense  in  which  it  is 
used,  and  that  it  is  used  to  designate  a  dif- 
ferent class  from  those  designated  "in- 
capable." Guardianship  of  Blinn,  99  Cal. 
216;  33  Pac.  841. 

No  notice  to  incapable  person  necessary. 
See  note  post,  §  1437. 

CODE  COIvDVUSSIONEES'  NOTE.  Stats.  1851, 
p.  459,  §  96. 


legislation  §  1425.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  96),  (1)  substi- 
tuting (a)  "are  granted,  dies,"  for  "shall  have 
been  granted,  shall  die,"  (b)  "is"  for  "be"  before 
"convicted,"  (c)  "becomes"  for  "become,"  and 
(d)  "are"  for  "shall  be"  before  "revoked";  (2) 
omitting  "according  to  law"  after  "annulled" ; 
(3)  substituting  (a)  "executor  or  administrator" 
for  "executors  or  administrators"  after  "remain- 
ing," (b)  "must"  for  "shall"  before  "proceed," 
and   (c)    "to"  for  "and"  before  "complete." 

Appointment  of  new  administrator.  Con- 
struing the  provisions  of  this  section  and 
§  1426,  post,  together  with  those  of  §§  1436 
et  seq.,  post,  the  power  or  jurisdiction  of 
the  court  to  appoint  a  new  administrator 
may  be  exercised  upon  the  happening  of 
the  death,  insanity,  or  conviction  of  an  in- 
famous offense  by  the  former  adminis- 
trator, or  upon  the  revocation  of  his  power 
and  authoritv  by  the  court.  Guardianship 
of  Blinn,  99  Cal.  216;  33  Pac.  841.  During 
the  time  the  administrator  of  an  estate  is 
confined  in  an  asylum,  under  the  order  of 
the  .judge  of  the  superior  court,  he  is  in- 
capable of  executing  his  trust,  and  an 
application  then  made  by  a  proper  person 

§  1426.  Who  to  act  when  all  acting  are  incompetent.  If  all  such  execu- 
tors or  administrators  die  or  become  incapable,  or  the  power  and  authority 
of  all  of  them  is  revoked,  the  court  must  issue  letters  of  administration,  with 
the  will  annexed  or  otherwise,  to  the  widow  or  next  of  kin,  or  others,  in  the 
same  order  and  manner  as  is  directed  in  relation  to  original  letters  of  admin- 
istration. The  administrators  so  appointed  must  give  bond  in  the  like 
penalty,  with  like  sureties  and  conditions,  as  hereinbefore  required  of  admin- 
istrators, and  shall  have  the  like  power  and  authority. 

of  an  estate  has  become  vacant,  and  the 
estate  has  not  been  fully  administered,  it 
is  the  duty  of  the  court  to  appoint  an  ad- 
ministrator to  complete  the  administration. 
Estate  of  Pina,  112  Cal.  14;  44  Pac.  332; 
Estate  of  Strong,  119  Cal.  663;  51  Pac. 
1078.  The  court  has  no  power,  pending  an 
appeal  from  an  order  removing  executors, 
to  appoint  an  administrator  with  the  will 
annexed,  on  nomination  of  the  widow.  Es- 
tate of  Chadbourne,  14  Cal.  App.  481;  112 
Pac.  472, 

Appointment  of  new  administrator.    See 
note  ante,  §  1425. 

Power   of   administrator   with   will    an- 
nexed.    Where  the  executor  named  in  the 


Letters  of  admimstration. 

1.  Order    and    manner    of    granting 
§§  1365  et  seq. 

2.  With  will  annexed.    Ante,  §  1356. 
Oath  and  bond.    Ante,  §§  1387-1407. 
Power  and  authority.    Post,  §§  1581  et  seq 
Legislation  8   1426.       1.   Enacted     March 

1872     (based    on    Probate    Act    1851,  §  97), 
omitting   "shall"  before  "die,"  (2)    changing  "shall 
be    revoke'd    according    to    law"    to    "is    revoked," 

(3)  changing    "shall"    to    "must"    before    "issue," 

(4)  adding    "order    and"    before    "manner,"    and 

(5)  changing    "shall"    to    "must"    before 
bond." 

2.  Amended    by    Code    Amdts.    1880,    p 
omitting   "probate"  before   "court." 

3.  Amendment    by    Stats.    1901,    p.    206;    un- 
constitutional.    See  note  ante,  §  5. 

Duty  and  power  of  court  to  appoint  new 

administrator.     Where    the    administration 


Ante, 


11, 
(1) 


give 
83, 
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will  dies,  an   administrator  with  the  will  son,  130  Cal.  169;  SO  Am.  St.  Rep.  89;  62 

annexed,  appointed  by  the  court,  possesses  Pac.  475. 

all   the    power    conferred   on    the    executor  cODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

named   in   the    will.     Kidwell   v.    Brumma-  p.  459,  §  97. 

gim,  32  Cal.  436;  and  see  Grouse  v.  Peter- 

§  1427.  Executor  or  administrator  may  resign,  when.  Court  to  appoint 
successor.  Liability  of  outgoer.  Any  executor  or  administrator  may,  at 
any  time,  by  writing,  filed  in  the  superior  court,  resicrn  his  appointment, 
having  first  settled  his  accounts  and  delivered  up  all  the  estate  to  the  person 
whom  the  court  shall  appoint  to  receive  the  same.  If,  however,  by  reason 
of  any  delays  in  such  settlement  and  delivery  up  of  the  estate,  or  for  any 
other  cause,  the  circumstances  of  the  estate  or  the  rights  of  those  interested 
therein  require  it,  the  court  may,  at  any  time  before  settlement  of  accounts 
and  delivering  up  of  the  estate  is  completed,  revoke  the  letters  of  such 
executor  or  administrator,  and  appoint  in  his  stead  an  administrator,  either 
special  or  general,  in  the  same  manner  as  is  directed  in  relation  to  original 
letters  of  administration.  The  liability  of  the  outgoing  executor  or  adminis- 
trator, or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner  discharged, 
released,  or  afifected  by  such  appointment  or  resignation. 

resigned  his  trust,  may  be  compelled  to 
account  with  the  estate  for  the  value  of 
personal  property  converted  by  him,  which 
he  had  neglected  to  include  in  his  prior 
accounts.  Estate  of  Radovich,  74  Cal.  536; 
5  Am.  St.  Rep.  466;  16  Pac.  321. 

Prerequisite  to  new  appointment.  An 
existing  administrator  is  not  removed, 
simply  by  force  of  the  appointment  of 
another  person  as  administrator:  the  office 
must  first  become  vacant,  before  a  second 
appointment  can  be  made.  Haynes  v. 
Meeks,  20  Cal.  2S8. 

Regularity  of  proceedings  presumed 
from  new  appointment.  Where  the  record 
of  the  probate  court  shows  the  resignation 
of  a  former  administrator,  and  the  settle- 
ment of  his  final  account,  and  the  appoint- 
ment of  a  new  administrator,  it  must  be 
presumed  that  the  former  administrator 
delivered  the  assets  into  the  custody  of 
the  court,  or  to  a  person  appointed  to  re- 
ceive it,  and  that  all  the  conditions  ex- 
isted which  were  necessary  to  authorize 
the  new  appointment;  the  action  of  the 
court  is  equivalent  to  an  acceptance  of 
the  resignation  of  the  former  adminis- 
trator and  the  revocation  of  his  letters. 
Jennings  v.  Le  Breton,  80  Cal.  8;  21  Pac. 
1127.  Where  an  executrix  marries,  and 
afterwards  files  in  court  a  signed  written 
instrument,  reciting  such  fact,  and  that 
she  is  "no  longer  authorized  to  be  or  act 
as  executrix,"  an<l  asking  the  court  to  ap- 
point another  person,  such  instrument  is 
the  equivalent  of  an  express  resignation 
of  her  trust,  and  the  court  may  act  upon 
it  as  such;  and,  in  the  absence  of  a  show- 
ing to  the  contrary,  it  will  be  presumed, 
in  support  of  an  order  appointing  an  ad- 
ministrator, made  after  such  resignation, 
that  the  accounts  of  the  executrix  had 
been   settled   and  the   estate   delivered   to 


liegislation  §  li27.  1.  Enacted  March  11, 
187^5;  based  on  Probate  Act  1851,  §  100,  as 
amended  by  Stats.  1858,  p.  105,  which  read: 
"Any  executor  or  administrator  may,  at  any  time, 
by  writing,  tiled  in  the  probate  court,  resijin  his 
appointment,  having  first  settled  his  accounts  and 
delivered  up  all  the  estate  to  such  person  as  the 
court  shall  appoint;  provided,  if,  by  reason  of 
any  delays  in  such  settlement  and  delivering  up 
of  the  estate,  or  for  any  other  cause,  the  circum- 
stances of  the  estate,  or  the  rights  of  those  in- 
terested in  the  estate  shall,  in  the  opinion  of  the 
court,  require  it,  the  court  may,  at  any  time  be- 
fore such  settlement  of  accounts  and  delivering 
up  of  the  estate  shall  have  been  completed,  re- 
voke the  powers  or  the  letters  testamentary  or  of 
administration  of  such  executor  or  administrator, 
and  appoint,  in  his  stead,  an  administrator,  either 
special  or  general,  as  the  case  may  require,  and 
in  the  same  manner  as  is  directed  in  relation  to 
original  letters  of  administration.  The  liability 
of  the  outgoing  executor  or  administrator,  or  of 
the  sureties  on  his  bond,  shall  not  be  in  any  man- 
ner discharged,  released,  or  affected,  by  such  ap- 
pointment of  a  special  or  general  administrator  in 
his  stead."  When  enacted  in  1872,  §  1427  read 
as  at  present,  except  for  the  changes  made  in 
1880. 

3.  Amended  by  Code  Amdts.  1S80,  p.  83, 
substituting  (1)  "superior"  for  "probate,"  and 
(2)  "delivery"  for  "delivering"  after  "settlement 
and." 

Right    of    administrator    to    resign.     A 

resignation  is  not  a  matter  absolutely  in 
the  power  of  an  administrator,  to  be  made 
at  any  time  he  may  choose:  the  statute 
confers  upon  him  only  a  conditional  right 
to  resign,  and  the  s^^atutory  conditions 
must  be  complied  with,  -^r  dispensed  with 
by  the  court,  before  a  resignation  tendered 
will  take  effect.  Haynes  v.  Meeks,  20  Cal. 
288. 

Acceptance  of  resignation.  This  sec- 
tion does  not  require  that  the  resignation 
of  a  former  administrator  shall  have  been 
accepted  before  the  filing  of  the  petition 
for  the  appointment  of  a  successor.  Bar- 
boza  v.  Pacific  Portland  Cement  Co.,  162 
Cal.  36;  120  Pac.  767. 

Liability  of  executor  to  account  after 
resignation.     An    executor,    after    he    has 


§§  1428, 1429 
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her  successor.  Estate  of  Allen,  78  Cal.  581; 
21Pae.426. 

Sufficiency  of  complaint  by  new  admin- 
istrator. A  complaint  in  an  action  brought 
by  an  administrator,  who  was  appointed 
after  the  resignation  of  a  former  admin- 
istrator, is  sufficient,  if  it  avers  the  issue 
of  letters  to  the  former  administrator,  that 
he  qualified  and  entered  upon  the  dis- 
charge of  the  trust,  that  he  resigned  and 
his  resignation  was  accepted  by  the  court, 
and  that  the  islaintiff  was  afterwards  ap- 
pointed administrator,  and  qualified,  and 
that  letters  were  issued  to  him.  Lucas  v. 
Todd,  28  Cal.  182. 

Collateral  attack  on  order.  An  order  of 
the  court,  accepting  the  resignation  of  an 
executor  and  discharging  him  from  his 
trust,  is  presumed  to  be  regular,  and  can- 
not be  collaterally  attacked.  Luco  v.  Com- 
mercial Bank,  70  Cal.  339;  11  Pac.  650. 
The  right  of  the  probate  court  to  accept 
the  resignation  of  an  administrator,  under 
proper  circumstances,  is  clear;   and  a  res- 

§  1428.  All  acts  of  executor,  etc.,  valid  until  his  power  is  revoked.  All 
acts  of  an  executor  or  administrator,  as  such,  before  the  revocation  of  his 
letters  testamentary  or  of  administration,  are  as  valid,  to  all  intents  and 
purposes,  as  if  such  executor  or  administrator  had  continued  lawfully  to 
execute  the  duties  of  his  trust. 

Legislation  §  li28.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  101),  substituting 
"are"  for  "shall  be"  after  "administration." 


ignation  accepted  before  the  settlement  of 
the  account  with  the  estate  is  only  an 
erroneous  exercise  of  jurisdiction,  which 
cannot  be  attacked  collaterally.  Haynes 
V.  Meeks,  10  Cal.  110;  70  Am.  Dec.  703; 
Haynes  v.  Meeks,  20  Cal.  288. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1858, 
p.  105,  §  1.  "The  fair  inference  to  be  drawn 
from  the  statute,  following  the  ordinary  rules  of 
construction,  is,  that  the  permission  given  in  the 
one  case  is  a  negative  upon  the  right  in  all 
others."  This  is  the  only  case  wherein  the  pro- 
bate court  can  accept  the  resignation  of  the  ad- 
ministrator, and  it  is  not  unreasonable  to  suppose 
that  the  legislature  intended  to  cast  upon  those 
who  voluntarily  took  upon  themselves  the  admin- 
istration of  an  estate  the  burden  of  settling  the 
same,  except  in  this  single  case.  Haynes  v.  Meeks, 
10  Cal.  116;  70  Am.  Dec.  703.  On  reargument, 
the  court  adhered  to  this  opinion.  Where  no  at- 
tempt at  removal  is  had,  any  resignation,  other 
than  here  provided  for,  is  illegal  and  void.  Id. 
See  also  Willson  v.  Hernandez,  5  Cal.  443.  An- 
other must  be  appointed  on  the  resignation  of 
an  administrator,  unless  the  estate  is  fully  ad- 
ministered and  ready  for  distribution.  Liabilities 
on  bond  not  affected.  See  Pol.  Code,  §§  964- 
966. 


Administrator  de  bonis  non.  "When  a 
person  is  appointed  administrator  de  bonis 
non,  he  becomes  entitled,  as  such,  to  the 
possession  of  the  assets  of  the  estate, 
wherever  they  mav  be.  Lucas  v.  Todd,  28 
Cal.  182. 

Executor  de  son  tort.  An  executor  de 
son  tort,  at  common  law,  though  his  acts 
are  for  many  purposes  valid,  cannot  derive 
from  such  acts  any  benefit  to  himself;  he 
cannot  retain  assets  to  pay  a  debt  of  his 
own,  and  if  the  estate  is  insolvent,  it  is 
no  answer  to  an  action  to  recover  the 
assets,  that  he  has  paid  debts  equal  to  or 
exceeding  their  value.  De  la  Guerra  v. 
Packard,    17    Cal.    183.     There   is   no   such 

§  1429.  Transcript  of  court  minutes  to  be  evidence.  A  transcript  from 
the  minutes  of  the  court,  showing  the  appointment  of  any  person  as  executor 
or  administrator,  together  with  the  certificate  of  the  clerk,  under  his  hand 
and  the  seal  of  his  court,  that  such  person  has  given  bond  and  been  qualified, 
and  that  letters  testamentary  or  of  administration  have  been  issued  to  him 
and  have  not  been  revoked,  shall  have  the  same  effect  in  evidence  as  the 
letters  themselves. 

Letters  and  bonds  recorded.    Ante,  §  1387. 
Legislation  S  1429.      Enacted  March  ]1.  1873, 
in  the  exact  language  of  Probate  Act  1851,  §  102. 


officer  recognized,  under  the  probate  prac- 
tice in  this  state,  as  an  executor  de  son 
tort.  Bowden  v.  Pierce,  73  Cal.  459;  14 
Pac.  302. 

Executors  de  son  tort.  See  notes  17  Am.  Dec. 
561;  85  Am.  Dec.  423;   98  Am.  St.  Rep.  100. 

Validity  of  acts  of  executor  de  son  tort  by  sub- 
sequent grant  to  him  of  letters  of  administration. 
See  note  5  Ann.   Gas.  58. 

Validity  and  effect  of  acts  of  executor  de  sea 
tort  with  respect  to  third  persons.  See  note  Ann. 
Gas.  1912A,  534. 

Judge's  interest  as  affecting  validity  of  acts 
done  by  executor  or  administrator  under  letters 
subsequently  revoked  or  held  invalid.  See  note 
21  L.  R.  A.  150. 

Effect  of  subsequent  revocation  of  letters  tes- 
tamentary or  of  administration  under  whlcli  sale 
had.    See  note  21  L.  R.  A.  155. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  459,  §  101. 


1549  ACTS  VALID  WHEN — EVIDENCE — DISQUALIFIED  JUDGE.       §§  1430,  1431 

ARTICLE  IX. 

DISQUALIFICATION  OF  JUDGES  AND  TKANSFEES  OF  ADMINISTRATIONS. 

I  Jfo?'     J^''''"  J'^'Jge  not  to  act.  ister.      Retransfer,  how  made. 

S  1431.    Proceedings   when   no   judge   qualified   to  §1433.      When  proceeding  to  be  returned  to  origi- 

sct.  jjal  court. 

§  1432.     Transfer  not   to   change   right   to   admin- 

§  1430.  When  judge  not  to  act.  No  will  shall  be  admitted  to  probate,  or 
letters  testamentary  or  of  administration  granted,  before  any  judge  who  is 
interested  as  next  of  kin  to  the  decedent,  or  as  a  legatee  or  devisee  under 
the  will,  or  when  he  is  named  as  executor  or  trustee  in  the  will,  or  is  a  wit- 
ness thereto,  or  is  in  any  other  manner  interested  or  disqualified  from  acting, 
xi^f  ^°^^i^^, J;  ^;^^'I^5S^.  'h  '^^f''  -^  '^  -T^i^-'  -^  disquaimed. 

•  mended  by   Stats.   1868-64,  p.   369,  which  read:  ^'^^  ^^^^  ^"^t   ^  judge   IS   a   creditor   of   an 

"No  probate  court  shall  admit  to  probate  any  will  estate,    does    not,    under    this    section    and 

or    grant    letters    testamentary    or    of    administra-  S  149.5      Dost      disniiaHfv    lilm     frnm     'ioi\r,<r 

tion    in   any   case   where   the   judge   of   .^uch   court  „  -^^^-',    pu^r,    ai&quaiilj     nim    trom    acting 

shall  be  interested  as  ne.xt  of  kin  to  the  deceased  generally  in  proceedings  tor  the  adminis- 

or  as  a  legatee  or  devisee  under  the  will,  or  when  tration    of   the    estate,    but    onlv    where    the 

any   manner    interested    or   disqualified    from    act-  °^   University  v.  Turner,  159  Cal.  541;  Ann. 

Ulf-"      }^'he_ii  §  1430    was    enacted    in    1872,     (1)  Cas.  1912C,  1162 ;  114  Pac    842 

thereof   is      was   substituted    for   "of    such    court  tv-          ,-^                                     '          ' 

shall  be"  before  "interested,"   (2)    "decedent"  for  .,  OisquaUfication    of    judge    interested    in    dece- 

"deceased,"      (3)      "is"     for     "shall     be"     before  nent  s  estate  to  act   in  estate  matter.      See   note 

'named."  before   "a  witness,"  and  before   "in  any  ^°"-  ^^^-  l^l'-C,  1165. 

manner";    and    (4)    "other"    was    inserted    before  CODE  COMMISSIONERS'  NOTE.    Stats    1851 

'"^TI-  „.„..„   ._._    .„„       .„„„            ..  P-.,.^^^     §1?3;    .Stats,     1863-64.     p.     '"     '''' 


369. 


^.   Amended   by   Code   Amdts.    1880,   p.    83.  ^Vhen     transferable.      See     §  398,     ante,     for 


the 


PnrTin«;p  nf  nrtiVTo       TV,^  «-,,,•  i„    4-  cruises.      When      a      .iiidf,'e      is      disqualified.      .See 

l-urpose  01  article.      The  evident  purpose  §  170,    ante;    McCauley   v.    W^eller,    12    Cal     523. 

or  tnis  section,  and  the  succeeding  ones  of  Relationship.     People    v.    De    la    Guerra,    24    Cal. 

this  article,  is  to  provide  a  proper  forum  ^7"     '^'^^  probate  judge  was  authorized,  by  power 

for  the   administration   of  estates  of  per-  t'o^  ^^^^J^^^^^^'of^'l^'^i.^^^^l^^ 

sons    dyiug   resident    in    a   county   in   which  letter   offering  him   a   percentage   upon   their   pnr- 

the  judge  is  disqualified  to  admit  the  will  1'°°  °°   settlement  and  distribution.     Held,  that 

tn    TvrnV>t  +  o     ^-r    f!,    „^       •    t-     ""^'^^^    L'lL    Win  he    was    interested,     and    disqualitied.     Estate    of 

to   probate,   or  to   appoint   an   executor   or  White,  37  Cal.  192.     The  case  of  Oaklev  v    As- 

administrator    of    the    estate.     Estate    of  pi'i^all.   3   \.  Y.   547,  is  cited  as  sufficient  au- 

Graves.  8   Cal.  App    254-   9fi  Pac    799  thonty.      The   judge    can    only    change    the    venue, 

'  ^^"  ,      ^  ^  t'^-   iiJ~..  or  arrange  the  calendar:  he  cannot  decide  at  all. 

§  1431.  Proceedings  when  no  judge  qualified  to  act.  When  a  petition  is 
filed  m  the  superior  court,  praying  for  admission  to  probate  of  a  will,  or  for 
granting  letters  testamentary  or  of  administration,  or  when  proceedings  are 
pending  in  the  superior  court  for  tbe  settlement  of  an  estate,  and  there  is  no 
judge  of  said  court  qualified  to  act,  an  order  must  be  made  transferring  the 
proceedings  to  the  superior  court  of  an  adjoining  county,  and  the  clerk  of 
the  court  ordering  the  transfer  must  transmit  to  the  clerk  of  the  court  to 
which  the  proceedings  are  ordered  to  be  transferred  a  certified  copv  of  the 
order  and  all  papers  on  file  in  his  office  in  the  proceedings ;  and  thereafter 
the  court  to  w^hich  the  proceeding  is  transferred  shall  exercise  the  same 
authority  and  jurisdiction  over  the  estate,  and  all  matters  relating  to  the 
administration  thereof,  as  if  it  had  original  jurisdiction  of  the  estale ;  pro- 
vided, there  shall  not  be  any  necessity  for  transferring  such  proceedings,  or 
any  of  them,  when  a  judge  of  some  other  county  qualified  to  act  attends  at 
the  request  of  the  judge  of  the  county  where  such  proceedings  are  pending, 
to  hold  court,  to  conduct  and  to  try  such  proceedings ;  and  such  judee  when 
so  called  upon  to  preside,  shall  exercise  the  same  jurisdiction  over  any  pro- 
ceeding in  the  estate  as  is  exercised  in  other  cases  under  like  circumstances 

Legislation    g    1431       1.    Enacted     March     11,  tion,    from    any    of    the    causes    mentioned    in    the' 

u        VJ'u^'"i°'^    P"^»te    Act    1851,    §    104,    as  preceding    section,    the    will    mav   be    nroved     ,nd 

amended  by  Stats.   1863-64.   p.  369.  which  read:  letters   testament.iry  or  o     administration   m^vb^ 

^rlr\7A  ''''^,  I"-"^'^«*'^  ^o^rt  of  any  county   shall  be  granted,  and  all  proceedings  necessary  Ihe^o  or 

precluded    from    admitting    to    probate    a    will,    or  consequent    thereon    mav    be    h,H    in^i,l  v  ? 

granting   letters    testamentary    or   of    administra-  court'of   an    adJoTninT "Pointy,'  and    H!   lllllH 


§§1432,1433 


EXECUTORS   AND   ADMINISTRATORS. 
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(1)  had  "proceeding"  instead  of  "proceedings" 
after  "transferring  the";  (2)  had  "proceeding  is" 
instead  of  "proceedings  are"  before  "ordered  to 
be";  (3)  had  the  word  "the"  before  "papers  on 
file";   and   (4)   did  not  have  the  proviso. 

3.  Amended  by  Stats.  1891,  p.  435,  and  dif- 
fered from  the  amendment  of  1907,  in  that  it  did 
not  have  the  words  "the  same"  before  "jurisdic- 
tion over,"  in  the  proviso. 

4.  Amendment  by  Stats.  1901,  p.  206;  un- 
constitutional.    See  note  ante,  §  5. 

5.  Amended  by  Stats.  1907.  p.  324;  the  code 
commissioner  saying,  "Inserts  the  words  'the  same' 
before  'jurisdiction,'  to  correct  a  clerical  error." 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  460,  §104;  Stats.  1865-66,  p.  328,  §1.  See 
note  to  preceding  section.  Proceedings  in  pro- 
bate court's  are  special  proceedings,  and  not  ac- 
tions. Estate  of  Scott,  15  Cal.  221;  Estate  of 
White,  37  Cal.  192.  Where  a  judge  is  sick  or 
interested,  the  governor  may  direct  another  judge 
to  hold  term,  or  portion  of  teiin,  for  him.  See 
§§  161,  162,  ante,  and  notes.  Or  this  may  be 
done  by  consent  in  writing.     Id. 


judge  and  probate  court  of  such  adjoining  county 
shall  be  vested  with  as  full  and  complete  power, 
authority,  and  jurisdiction  in  the  premises  as 
would  pertain  to  them  if  the  testator  or  intestate 
had  been  a  resident  of  such  adjoining  county  at 
the  time  of  his  death,  and  shall  retain  jurisdic- 
tion in  all  subsequent  proceedings  in  relation  to 
the  estate."  When  enacted  in  1872,  §  1431  dif- 
fered from  the  amendment  of  1907,  in  that  it  (1) 
had  the  word  "probate"  instead  of  "suoerior" 
wherever  this  word  appeared;  (2)  instead  of  the 
words  beginnine  "and  there  is  no  judge"  and  end- 
ing "adjoining  county,"  had  these  words,  "and 
the  presiding  judge  of  the  court  is  disqualified  to 
act  from  any  cause,  upon  his  own  or  the  motion 
of  any  person  interested  in  the  estate,  he  must 
make  an  order  transferring  the  proceeding  to  the 
probate  court  of  an  adjoining  county";  (3)  had 
the  words  "proceeding  is"  instead  of  "proceed- 
ings are"  before  "ordered  to  be";  (4)  had  "pro- 
ceeding" instead  of  "proceedings"  before  "and 
thereafter";  and  (5)  did  not  have  the  proviso 
(which  was  added  in   1891). 

3.   Amended  by  Code  Amdts.  1S80,  p.  84,  and 
differed   from   the  amendment  of   1907,   in   that   it 

§  1432.  Transfer  not  to  change  right  to  administer.  Retransfer,  how 
made.  The  transfer  of  a  proceeding  from  one  court  to  another  as  provided 
for  in  the  preceding  section,  shall  not  affect  the  right  of  any  person  to  letters 
testamentary  or  of  administration  on  the  estate  transferred,  but  the  same 
persons  are  entitled  to  letters  testamentary  or  of  administration  on  the 
estate,  in  the  order  hereinbefore  provided.  If,  before  the  administration  is 
closed  of  any  estate  so  transferred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court  wherein  such  pro- 
ceeding was  originally  commenced,  who  is  not  disqualified  to  act  in  the 
settlement  of  the  estate,  and  the  causes  for  which  the  proceeding  was  trans- 
ferred no  longer  exist,  any  person  interested  in  the  estate  may  have  the 
proceeding  returned  to  the  court  from  which  it  was  originally  transferred, 
by  filing  a  petition  setting  forth  these  facts,  and  moving  the  court  therefor. 
'legislation  g   1432.     1.  Enacted    Jlarch    11.        letters.     Where    a     person     dies     in     one 

county,  leaving  estate  therein,  and  a  eon- 
test  of  the  will  is  transferred  to  another 
county,  because  of  the  disqualification  of 
the  judge,  and  such  contest  is  determined 
against  the  will,  and  there  are  no  resident 
heirs,  the  public  admiuistrator  of  the 
county  of  the  death  is  entitled  to  letters 
of  administration.  Estate  of  Graves,  8 
Cal.  App.  254;  96  Pac.  792. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  460,  §104;  Stats.  1865-66,  p.  329,  §  1 ;  see 
note  to  preceding  section. 


1S73;  based  on  Probate  Act  1851,  §  104,  as 
amended  by  Stats.  1863-64,  p.  369,  q.  v.,  ante, 
Legislation  §  1431.  When  enacted  in  1872,  §  1432 
read  as  at  present,  excent  for  the  amendments  of 
1880. 

2.  Amended  by  Code  Amdts.  1880,  p.  84,  sub- 
stituting (1)  "hereinafter"  for  "hereinbefore," 
and  (2)  "judge  of  the  court"  for  "probate  judge 
of  the  county." 

3.  Amendment  by  Stats.  1901,  p.  207;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  324,  substi- 
tuting "hereinbefore"  for  "hereinafter";  the  code 
commissioner  saying,  "to  correct  a  manifest 
error." 

WMch  public  administrator  entitled  to 

§  1433.  When  proceeding  to  be  returned  to  original  court.  On  hearing 
the  motion,  if  the  facts  required  by  the  preceding  section  to  be  set  out  in  the 
petition  are  satisfactorily  shown,  and  it  further  appears  to  the  court  that 
the  convenience  of  parties  interested  would  be  promoted  by  such  change, 
the  judge  must  make  an  order  transferring  the  proceeding  back  to  the  court 
where  it  was  originally  commenced;  and  the  clerk  of  the  court  ordering  the 
transfer  must  transmit  to  the  clerk  of  the  court  in  which  the  proceeding  was 
originally  commenced,  a  certified  copy  of  the  order,  and  all  the  original 
papers  on  file  in  his  office  in  the  proceeding;  and  the  court  where  the  pro- 
ceeding was  originally  commenced  shall  thereafter  have  jurisdiction  and 
power  to  make  all  necessary  orders  and  decrees  to  close  up  the  administna- 
tion  of  the  estate. 
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Legislation  §  1433.  1,  Enacted  March  11, 
1872;  based  on  Probate  Act  18.51,  §  104,  as 
amended  by  Stats.  18G3-64.  p.  329,  q.  v.,  ante, 
Legislation  §  1431.  When  enacted  in  1872,  §  1433 
read  as  at  present,  except  for  the  amendmeul  of 
1880. 


3.  Amended  by  Code  Amdts.  1880,  p.  84, 
omitting  "probate"  before  "court"  where  it  occurs 
the  second  time. 

CODE  COMMISSIONERS'  NOTE.  .Stats.  1851, 
p.  4(j0,   §  104;  Stats.  1865-66,  p.  329,  §  1. 


ARTICLE  X. 
EEMOVALS  AND   SUSPENSIONS  IN  CERTAIN  CASES. 


1436.  Suspension  of  powers  of  executor. 

1437.  Revocation  of  letters. 

1438.  Any  party  interested  may  appear  on  hear- 

ing. 


§  1439.    Notice   to  absconding  executors   and  ad- 
ministrators. 
§  1440.    May  compel  attendance. 


§  1436.  Suspension  of  powers  of  executor.  Whenever  a  judge  of  a  supe- 
rior court  has  reason  to  believe  from  his  own  knowledge,  or  from  credible 
information,  that  any  executor  or  administrator  has  wasted,  embezzled,  or 
mismanaged,  or  is  about  to  waste  or  embezzle  the  property  of  the  estate  com- 
mitted to  his  charge,  or  has  committed  or  is  about  to  commit  a  fraud  upon 
the  estate,  or  is  incompetent  to  act,  or  has  permanently  removed  from  the 
state,  or  has  wrongfully  neglected  the  estate,  or  has  long  neglected  to  per- 
form any  act  as  such  executor  or  administrator,  he  must,  by  an  order  entered 
upon  the  minutes  of  the  court,  direct  such  executor  or  administrator  to  be 
cited  to  appear  and  show  cause  why  his  letters  should  not  be  revoked,  and 
may  also  suspend  the  powers  of  such  executor  or  administrator,  until  the 
matter  is  investigated. 

nently  withdraws  from  the  state  and 
remains  awav.  Estate  of  Kelley,  122  Cal. 
379;  .5.5  Pae.  136. 

Court  must  decide  what  constitutes  per- 
manent absence  from  state.  This  section 
should  be  construed  as  giving  ground  of 
removal  of  a  non-resident  executor,  when 
he  fails  to  come  to  this  state  and  person- 
ally conduct  the  business  of  the  estate  at 
such  times  and  as  frequently  as  the  inter- 
ests of  the  estate  and  of  those  concerned 
in  its  settlement  may  require;  and  the 
court,  exercising  a  sound  discretion,  must 
be  the  judge  of  what  constitutes  a  per- 
manent absence  from  the  state.  Estate  of 
Kelley,  122  Cal.  379;  55  Pae.  136. 

Executor  may  be  removed  when.  An 
executor  may  be  removed  after  appoint- 
ment, if  he  does  not  discharge  the  duty  of 
his  trust  faithfully,  and  as  directed  by 
law.  Estate  of  Bauquier,  88  Cal.  302;  26 
Pae.  178.  An  executor  may  be  removed 
for  mismanagement  and  neglect  of  the 
estate,  where  he  assumes  conflicting  du- 
ties, as  the  agent  of  a  mortgagee,  as  well 
as  executor  of  the  estate,  and  the  court 
finds,  upon  substantially  conflicting  evi- 
flence,  that  the  mortgaged  property  is 
worth  twice  the  amount  of  the  mortgao-e 
and  that  the  executor  should  not  have  per- 
mitted a  foreclosure  and  sale  of  the  prop- 
erty to  the  mortgagee.  Estate  of  Bell,  135 
Cal.  194;  67  Pae.  123.  An  executor  is 
properly  removed  for  allowing  what  he 
knows  to  be  a  false  claim  against  the  es- 
tate: such  an  allowance  is  a  fraud.  Estate 
of  Newell,  18  Cal.  Apj).  258;  122  Pae.  1099. 
A   non-rosident,   appointed  executor,   must 


Misconduct  of  executor. 

1.  As  to  inventory.    Post,  §§  1450,  1451. 

2.  As  to  exhibit  and  account.    Post,  §§  1626, 
1627,  1630. 

Suspension  of  executor,  etc.,  done  at  chambers. 
Ante,  §  166. 

Removal   of   executor.     Ante,  §§  1383  et  seq. 

Revocation  of  letters,  for  waste,  embezzlement, 
or  neglect.    See  post,  §  1626. 

Legislation  §  1436.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  281,  as 
amended  by  Stats.  1861,  p.  651.  When  enacted 
in  1872,  §  1436  (1)  substituted  (a)  "is"  for  "has 
heen"  before  "incompetent,"  (b)  "he  must  for 
"it  shall  be  his  duty,"  and  (c)  "is"  for  "can  be" 
before  "investigated";  and  (2)  omitted  "to"  be- 
fore "suspend." 

3.  Amended  by  Code  Amdts.  1880,  p.  84, -sub- 
stituting: "a  .iudge  of  a  superior  court"  for  "the 
probate  judge." 

3.  Amendment  by  Stats.  1901,  p.  207;  un- 
constitutional.    See  note  ante.  §  5. 

4.  Amended  by  Stats.  1907,  p.  324,  inserting 
"direct  such  executor  or  administrator  to  be  cited 
to  appear  and  show  cause  why  his  letters  should 
not  be  revoked,  and  may  also,"  before  "suspend"  ; 
the  code  commissioner  saying,  "to  make  it  clear 
that  an  executor  or  administrator  may  be  cited 
without    being   first    suspended." 

Construction  of  section.  See  note  ante, 
§  1425,  where  this  section  and  the  sec- 
tions following  are  construed  together 
with  §§  1425,  1426. 

"V^Tio  deemed,  to  have  "permanently  re- 
moved from  state."  The  phrase,  "perma- 
nently removed  from  the  state,"  used  in 
this  section  as  a  ground  for  revoking  the 
letters  of  an  executor,  not  only  applies 
to  a  resident  executor  who  has  perma- 
nently removed  from  the  state,  but  the 
reason  for  revoking  the  letters  in  such  a 
case  is  equally  a])plicable  to  a  non-resi- 
dent executor  who  comes  to  the  state  to 
receive  his  appointment   and   then  perma- 
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personally  submit  himself  to  the  jurisdic- 
tion of  the  court,  and  personally  conduct 
the  settlement  of  the  estate;  and  if,  after 
qualifying  and  filing  an  inventory,  he 
again  permanently  departs  from  the  state, 
he  may  be  removed  by  the  court,  and  an 
administrator  with  the  will  annexed  ap- 
pointed in  his  stead.  Estate  of  Kelley,  122 
Cal.  379;  55  Pac.  136. 

Duty  of  court  to  suspend  or  remove  ad- 
ministrator. Where  all  of  the  facts  alleged 
as  the  grounds  for  the  removal  of  the 
administrator  are  denied  by  him,  the  court 
is  not  required  to  make  an  order  of  sus- 
pension until  the  truth  of  the  informer's 
allegations  shall  have  been  established. 
Estate  of  Healy,  137  Cal.  474;  70  Pac.  455. 
While  it  is  the  duty  of  courts  to  protect 
carefully  the  interests  of  estates,  yet  the 
rights  of  those  appointed  to  take  charge 
of  and  manage  them  should  not  be  over- 
looked; and  an  administrator  should  not 
be  removed,  except  for  good  and  sufficient 
cause.  Estate  of  Welch,  86  Cal.  179;  24 
Pac.  943.  Where  the  administrator  is 
charged  with  neglect  in  regard  to  certain 
pieces  of  property  alleged  to  belong  to  the 
estate,  but  the  evidence  leaves  it  doubtful 
whether  such  property  ever  belonged  to 
the  decedent,  and  it  appears  that  the  ad- 
ministrator had  good  grounds  for  believ- 
ing that  they  did  not  belong  to  the  estate, 
the  court  is  not  required  to  revoke  the 
letters  of  administration.  Estate  of  Healy, 
137  Cal.  474;  70  Pac.  455.  An  adminis- 
trator, by  procuring  a  conveyance  of  prop- 
erty to  which  the  estate  is  entitled,  to 
parties  other  than  the  estate,  commits  a 
fraud,  for  which  it  is  the  duty  of  the 
court  which  appointed  him  to  remove  him. 
Mesmer  v.  Jenkins,  61  Cal.  151. 

Suspension  or  removal  effected  how. 
The  suspension  of  an  executor,  before  cit- 
ing him  to  appear  and  show  cause  why  his 
letters  should  not  be  revoked,  looks  toward 
his  removal;  but,  prior  to  the  amendment 
of  1907,  it  was  not  a  necessary  step,  and 
the  court  could  effect  the  removal  by  a 
direct  proceeding  therefor,  without  a  prior 
suspension.  Estate  of  Kelley,  122  Cal.  379; 
55  Pac.  136.  The  court  cannot,  of  its  own 
motion,  remove  the  administrator  without 
giving  him  an  opportunity  to  be  heard. 
Estate  of  Moore,  83  Cal.  583;  23  Pac.  794. 
An  existing  administrator  is  not  removed, 
simply  by  force  of  the  appointment  of 
another  person  as  administrator:  the  office 
must  first  become  vacant  before  a  second 
appointment  can  be  made.  Haynes  v. 
Meeks,  20  Cal.  288.  An  order  ajipointing 
a  special  administrator  does  not  operate 
aa  a  removal  of  the  executor,  where  he 
was  not  cited  to  appear,  and  did  not  ap- 

§  1437.     Revocation  of  letters.     If  the  executor  or  administrator  fails  to 
appear  in  obedience  to  the  citation,  or,  if  he  appears,  and  the  court  is  satis- 


pear,  and  show  cause  why  his  letters 
should  not  be  revoked.  Schroeder  v.  Su- 
perior Court,  70  Cal.  343;  11  Pac.  651. 

Notice  to  incompetent  not  necessary. 
See  note  post,  §  1437. 

Judge  may  act  on  what  information. 
The  source  of  the  information  upon  which 
the  judge  acts  in  removing  an  executor 
is  immaterial:  he  may  act  upon  his  own 
knowledge  or  from  general  information; 
and  it  cannot  be  objected  that  the  public 
administrator,  who  has  petitioned  for  such 
removal,  is  a  volunteer,  and  has  no  inter- 
est in  the  estate.  Estate  of  Kelley,  122 
Cal.  379;  55  Pac.  136. 

Effect  of  marriage  of  executrix.  See 
note  ante,  §  1352. 

Appeal.  The  power  of  the  probate 
court  to  remove,  in  its  dis:-retion,  an  ad- 
ministrator, for  any  of  the  causes  named 
in  the  statute,  will  not  be  interfered  with 
on  appeal,  unless  it  is  clearly  shown  that 
there  was  a  gross  abuse  of  discretion. 
Deck's  Estate  v.  Gherke,  6  Cal.  666.  The 
court  has  a  very  large  discretion  in  deter- 
mining whether,  upon  the  facts  presented, 
an  administrator  appointed  by  it  shaJl  be 
suspended  or  removed;  and  unless  it  shall 
appear  that  such  discretion  was  abused, 
and  especially  where  the  evidence  is  such 
that  different  minds  might  reach  different 
conclusions  thereon,  the  action  of  the  court 
will  not  be  reviewed  on  appeal.  Estate  of 
Healy,  137  Cal.  474;  70  Pac.  455. 

Suspension  pending  appeal.  Where  a 
will  has  been  j^roved,  and  the  executors 
have  been  removed  for  failure  to  publish 
notice  to  creditors  within  the  required 
time,  they  are  suspended  from  office,  pend- 
ing, an  appeal  from  the  order  removing 
them,  until  the  final  determination  of  the 
appeal.  Estate  of  Chadbourne,  14  Cal. 
App.  481;  112  Pac.  472. 

Grounds  for  removal  of  executors  or  adminis- 
trators.   See  note  138  Am.  St.  Rep.  526. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  435,  §281:  Stats.  1861,  p.  652,  §100.  Sec- 
tion 282  (Stats.  1851,  p.  485)  is  embodied  in 
§  1411,  and  omitted  here.  Speculative  and  un- 
necessary litigation  is  wasting  the  estate.  Hicox 
V.  Graham,  6  Cal.  169.  See  the  exercise  of  the 
power  here  conferred  upon  the  probate  court. 
Deck's  Estate  v.  Gherke,  6  Cal.  669.  "With  the 
exercise  of  this  power,  so  necessary  to  the  pro- 
tection and  security  of  estates,  an  appellate  court 
should  not  interfere,  unless  it  be  clearly  shown 
that  there  has  been  a  gross  abuse  of  discretion." 
Id.  See  §  1509,  post,  and  note.  Power  of  the 
court  recognized,  in  Chapman  v.  Hollister,  cited 
in  note  to  §  1411,  ante.  When  there  is  no  ques- 
tion of  the  jurisdiction  of  the  court,  and  the 
lieirs  and  all  interested  are  served  with  notice, 
and  present  or  represented,  the  action  of  the 
court  will  be  presumed  to  have  been  properly 
taken,  even  in  the  acceptance  of  a  resignation, 
and  this  will  be  so  in  regard  to  any  other  acts 
in  which  error  is  not  shown,  or  presented  on  ap- 
peal. Haynes  v.  Meeks,  10  Cal.  116-119;  70 
Am.  Dec.  703. 
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fied  from  the  evidence  that  there  exists  cause  for  his  removal,  his  letters 

must  be  revoked. 

Citation  to  insane  person  unnecessary. 
In  the  ease  of  the  insanity  of  the  admin- 
istrator, not  only  the  insane  person,  but  all 
who  deal  with  him,  are  bound  by  the  rec- 
ord of  a  court  of  competent  jurisdiction 
adjudging  him  insane;  and  no  citation  to 
the  insane  person  is  necessary  before  a 
new  appointment  can  be  made.  Guardian- 
ship of  Blinn.  99  Cal.  216;  .33  Pac.  841. 

Letters  revoked  for  disobedience  to  or- 
der. The  court  will  revoke  the  letters  of 
an  administrator  who  refuses  to  obey  the 
order  of  the  court  to  furnish  additional 
security.  Estate  of  McPhee,  10  Cal.  App. 
162;  10\Pac.  530. 

Letters  revoked  for  negligence,  waste, 
embezzlement,  or  misinanage!i:ient.  The 
court  will  revoke  the  letters  of  an  admin- 
istrator, where  it  appears,  upon  the  filing 
of  his  account,  that  he  has  been  guilty  of 
neglect,  or  has  wasted,  embezzled,  or  mis- 
managed the  estate.  Estate  of  McPhee, 
10  Cal.  App.  162;  101  Pac.  530. 

Revocation  of  letters.  See  note  post, 
§§  1511,1626. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  485,  §  283.  See  note  to  section  preceding, 
and  Chapman  v.  Hollister,  there  cited. 


Legislation  8  1437.  t.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  283,  which 
read:  "When  such  suspension  has  been  made,  no- 
tice thereof  sliall  be  given  to  the  executor  or  ad- 
ministrator, and  he  shall  be  cited  to  appear  and 
show  cause  why  his  letters  should  not  be  revoked. 
If  he  fail  to  appear  in  obedience  to  the  citation, 
or  if,  appearin<j,  the  court  be  satisfied  that  there 
exists  cause  for  his  removal,  his  letters  shall  be 
revoked,  and  letters  of  administration  granted 
anew,  as  the  case  may  require."  ^Yhen  enacted 
in  1872,  §  1437  substituted  (1)  "is"  for  "has 
been,"  (2)  "must"  for  "shall"  in  all  instances, 
and   (3)    "is"  for  "be"  before  "satisfied." 

2.  Amendment  by  Stats.  1901,  p.  207;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  325;  the  code 
commissioner  saying,  "Amended  to  correspond  to 
§  1436." 

Construction  of  section.  See  note  ante, 
§  1425,  where  this  section  is  construed  to- 
gether with  §§  1425,  1426. 

Sufficiency  of  statement  of  charges. 
The  statement  of  the  charges  of  miscon- 
duct of  the  executor,  in  the  petition  upon 
which  the  court  issues  an  order  to  the 
executor  to  show  cause  why  his  letters 
should  not  be  revoked,  is  sufficient,  with- 
out being  reiterated  in  a  separate  docu- 
ment filed  at  the  hearing.  Estate  of  Rath- 
geb,  125  Cal.  302;  57  Pac.  1010. 


§  1438.  Any  party  interested  may  appear  on  hearing.  At  the  hearing, 
any  person  interested  iu  the  estate  may  appear  and  file  his  allegations  in 
writing,  showung  that  the  executor  or  administrator  should  be  removed;  to 
which  the  executor  or  administrator  may  demur  or  answer,  as  hereinbefore 
provided.     The  issues  raised  must  be  heard  and  determined  by  the  court. 

notes    to    the    preceding    sections    of     this 
article. 

Eecord  on  appeal.  A  record  on  appeal, 
in  proceedings  for  the  removal  of  an  ad- 
ministrator, is  properly  authenticated, 
though  the  petition,  answer,  and  order  are 
not  incorporated  in  a  bill  of  exceptions,  if 
they  are  in  the  record  certified  to  by  the 
clerk.  Estate  of  Healy,  6  Cal.  Unrep.  780; 
66  Pac.  175. 


Legislation  g  1438.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  284,  which  read: 
"At  the  hearing  any  person  interested  in  the  es- 
tate may  appear  and  file  his  allegations  in  writ- 
ing, showing  that  the  executor  or  administrator 
should  be  removed.  Such  allegations  shall  be 
heard  and  determined  by  the  court." 

Construction  of  section.  This  section 
cannot  be  construed  as  requiring  charges 
previously  made  against  the  administrator 
to  be  filed  anew.  Estate  of  Rathgeb,  125 
Cal.    302;    57    Pac.    1010.     And    see    ante, 


CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 
p.  485,  §  284. 

§  1439.  Notice  to  absconding  executors  and  administrators.  If  the 
executor  or  administrator  has  absconded  or  conceals  himself,  or  lias  removed 
or  absented  himself  from  the  state,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the  court  may  direct, 
and  the  court  may  proceed  upon  such  notice  as  if  the  citation  had  been  per- 
sonallv  served. 


Compare  post,  §  1630. 

Legislations  1439.     Enacted  March  11,  1873, 
in  the  exact  language  of  Probate  Act  1851,  §  285, 


as  amended  by  Stats.  1861 ,  p.  652. 

CODE   COMMISSIONERS' NOTE.     Stats   1851 
p.  485,  §  285;    Stats.   1861,  p.   652,  §  102. 


§  1440.  May  compel  attendance.  In  the  proceedings  authorized  by  the 
preceding  sections  of  this  article,  for  the  removal  of  an  executor  or  admin- 
istrator, the  court  may  compel  his  attendance  by  attachment,  and  may  com- 
pel him  to  answer  questions,  on  oath,  touching  his  administration,  and,  upon 
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his  refusal  so  to  do,  may  commit  him  until  he  obey,  or  may  revoke  his  letters, 

or  both. 

giving   him   an    opportunity   to   be   heard. 
Estate  of  Moore,  83  Cal.  583;  23  Pac.  794. 


Compelling  obedience.  Compare  post,  §§  1627, 
1628. 

Legislation  §  1440.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  286,  as  amended 
by  Slats.  1861,  p.  652),  substituting  "article" 
for  "chapter." 

Court  must  grant  hearing.  The  court 
cannot   remove   an   administrator   without 


CODE  COMMISSIONERS' NOTE.  Stats.  1851, 
p.  485,  §  286;  Stats.  1861,  p.  652,  §  103.  What 
powers  the  court  may  exercise  in  matters  over 
which  jurisdiction  is  acquired.  See  §187,  ante, 
and  note. 


CHAPTER  IV. 

INVENTORY  AND   COLLECTION  OF  EFFECTS  OF  DECEDENTS. 

Article  I.     Inventory,  Appraisement,  and  Possession  of  Estate.     §§  1443-14.54. 
II.     Embezzlement  and  Surrender  of  Property  of  Estate.     §§  1458-1461. 


ARTICLE  I. 

INVENTORY,  APPRAISEMENT,  AND  POSSESSION  OF  ESTATE. 


§  1443.  Inventory  to  be  returned,  including  the 
homestead. 

§  1444.  Appraisers  of  estates  of  deceased  per- 
sons. 

§  1445.  Oath  of  appraisers  and  inventory,  how 
made. 

§  1446.  Inventory  to  account  for  moneys.  If  all 
money,  no  appraisement  necessary. 

§  1447.     Effect  of  naming  a  debtor  executor. 

I  1448.  Discharge  or  bequest  of  debt  against 
executor. 


§  1449.     To  make  oath  to  inventory. 

§  1450.  Letters  may  be  revoked  for  neglect  of 
administrator. 

§  1451.     Inventory  of  after-discovered  property. 

§  1452.  Executor  entitled  to  possess  all  of  estate 
of  decedent. 

§  1453.  Executor  or  administrator  to  deliver  real 
estate  to  heirs  or  devisees. 

§  1454.  Surviving  heirs  may  collect  money  de- 
posited in  bank. 


§  1443.  Inventory  to  be  returned,  including  the  homestead.  Every  ex- 
ecutor or  administrator  must  make  and  return  to  the  court,  within  three 
months  after  his  appointment,  a  true  inventory  and  appraisement  of  all 
the  estate  of  the  decedent,  including  the  homestead,  if  any,  wdiich  has  come 
to  his  possession  or  knowledge. 

thereof.   Phelan  v.  Smith,  100  Cal.  158;  34 
Pac.  C67. 

Inventory  as  evidence  of  value.  The 
inventor^^,  if  resorted  to  as  a  basis  of 
calculation  for  the  purpose  of  the  allow- 
ance of  commissions  to  the  administrator, 
cannot  amount  to  more  than  prima  facie 
evidence  of  value.  Estate  of  Simmons,  43 
Cal.  543. 

Notice  to  creditors  before  inventory. 
Notice  to  creditors  may  be  given  before 
the  makiu<j  of  the  inventory.  Paterson  v. 
Schmidt,  111  Cal.  457;  44  Pac.  161. 

Court  may  determine  what  property  in 
hands  of  administrator.  The  probate 
court  has  power  to  determine,  as  against 
an  executor  or  administrator,  what  money 
or  other  property  belonging  to  the  estate 
has  come  into  his  hands,  for  the  purpose 
of  charging  him  therewith:  title  to  a  fund 
in  his  hands,  claimed  by  him  as  an  indi- 
vidual, may  be  determined.  Stevens  v. 
Superior  Court,  155  Cal.  148;  99  Pac.  512. 

See  note  45 


Legislation  §  1443.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  105,  which 
read:  "Every  executor  or  administrator  shall 
make  and  return  to  the  court,  at  its  first  term 
after  his  appointment,  a  true  inventory  and  ap- 
praisement of  all  the  estate  of  the  deceased  which 
shall  have  come  to  his  possession  or  knowledge." 
When  enacted  in  1872,  §  1443  read  as  at  present, 
except  for  the  amendment  of  1880. 

3.  Amended  by  Code  Amdts.  18S0,  p.  85,  sub- 
stituting "within  three  months,"  for  "at  its  first 
term." 

3.  Amendment  by  Stats.  1901,  p.  207;  un- 
constitutional.   See  note  ante,  §  5. 

Inventory  valid  if  filed  after  three 
months.  The  provision  requiring  the  in- 
ventory and  appraisement  to  be  filed  by 
the  administrator  within  three  months 
after  his  appointment  is  directory,  and 
does  not  render  them  invalid  when  subse- 
quently filed.  Phelan  v.  Smith,  *100  Cal. 
158;  34  Pac.  667. 

Inventory  docs  not  affect  creditors.  The 
inventory  required  to  be  made  does  not 
affect  the  rights  of  creditors  of  the  de- 
ceased, nor  change  their  relations  in  re- 
spect to  mutual  obligations.  Ainsworth  v. 
P>ank  of  California,  119  Cal.  470;  63  Am. 
St.  Rep.  135;  39  L.  R.  A.  686;  51  Pac.  952. 

Further  inventory.  Where  a  second  or 
further  inventory  and  appraisement  is 
desirable,  the  court  may  permit  the  filing 


Inventory  of  property  out  of  state 
Am.  St.  Kep.  CGO. 

CODE  COMMISSIONERS' NOTE.  Stats.  1851, 
p.  460.  §  10.",.  Wliere  the  will  sets  out  a  full 
inventory  of  all  the  est:ite,  it  was  held  not  to 
render  proceedings  invalid  if  the  inventory  pro- 
vided for  by  this  section  is  not  filed.    Panaud  r. 
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Jones,  1  Cal.  488.  By  §  1383  of  the  Civil  Code, 
succession  is  defined,  and  all  property,  both  real 
and  personal,  which  is  not  disposed  of  by  the 
owner  who  dies,  passes  to  his  personal  repre- 
sentative, in  trust,  for  the  purpose  of  adminis- 
tration, as  therein  specified.  See  Haymond  and 
Burch's  Ann.  Civ  Code,  §  1384,  and  note.  The 
administrator  is  therefore  a  necessary  party  to 
all  suits  affecting  the  estate.  Harwood  v.  Marye, 
8  Cal.  580.  See  also  §§  1573,  1574,  post,  and 
notes;  see  also  Meeks  v.  Hahn,  20  Cal.  620. 
The  possession  of  the  administrator  may  not  be 
questioned.  Lucas  v.  Todd,  28  Cal.  182.  The 
inventory  may  include  all  the  estate,  whether 
real  or  personal.  If  the  intestate  has  received 
money  for  goods,  etc.,  sold  on  commission,  it  is 
not  assets  of  the  estate,  but  belongs  to  the  con- 
signor. Stanwood  v.  Sage,  22  Cal.  516.  When 
may  be  amended.  Thomson  v.  Thomson,  1  Bradf. 
24.  A  debt  due  the  intestate  is  of  the  assets 
of  the  estate,  and  the  administrator  may  collect 
it  by  action  to  the  use  of  the  estate.  Grattan  v. 
Wiggins,  23  Cal.  16.  Under  §  187,  ante,  the 
probate  court  may,  of  its  own  motion,  compel 
the  return  of  an  inventory,  though  it  is  usual  to 
await  the  intervention  of  a  party  in  interest. 
Thomson   v.   Thomson,    1    Bradf.   24.      Any  failure 


to  return  inventory  of  property  found  in  posses- 
sion of  the  intestate  should  be  no  detriment  to 
the  claim  of  the  property  by  the  estate.  Walker 
V.  Walker,  25  Ga.  76.  See  also  presumption  re- 
garding inventory  arising  from  the  lapse  of  time. 
Le  Roy  v.  Bayard,  3  Bradf.  228.  An  inventory 
containing  property,  the  title  to  which  is  in  dis- 
pute, ouKht  not  to  be  rejected.  Gold's  Case, 
Kirby  (Conn.),  100.  Must  account  for  provis- 
ions belonging  to  the  decedent,  and  inventory 
them.  Griswold  v.  Chandler,  5  X.  H.  492.  In- 
ventory may  be  corrected  (Montgomery  v.  Dun- 
ning, 2  Bradf.  220;  Ames  v.  Downing,  1  Bradf. 
321),  on  the  accounting  only.  Lands  in  another 
state  were  not  considered  assets,  in  Austin  v. 
Gage,  9  Mass.  395.  Property  directed  to  be  set 
apart  for  the  family  use,  not  assets.  Kapp  v. 
Public  Administrator,  2  Bradf.  258.  The  pos- 
session of  or  possessory  right  to  public  lands 
constitutes  assets.  Grover  v.  Hawley,  5  Cal.  485. 
Specific  personal  property  held  in  trust  does  not 
constitute  assets.  Johnson  v.  Ames,  11  Pick. 
173.  That  which  is  property  of  the  estate  in 
the  hands  of  a  siranger  must  be  inventoried. 
Potter  V.  Titcomb,  10  Me.  53.  The  homestead 
must  be  returned  in  the  inventory  as  such. 
§§  1475,  1476,  post. 


§  1444.  Appraisers  of  estates  of  deceased  persons.  To  make  the  appraise- 
ment, the  court,  or  a  judge  thereof,  must  appoint  three  disinterested  per- 
sons, one  of  whom  must  be  one  of  the  inheritance-tax  appraisers  provided 
for  by  law  (any  two  of  whom  may  act,  provided,  that  one  of  them  be  the 
inheritance-tax  appraiser)  ;  provided,  that  the  court  may,  in  its  discretion, 
appoint  said  inheritance-tax  appraiser  as  sole  appraiser  to  appraise  said 
estate.  Said  appraisers  are  entitled  to  receive  a  reasonable  compensation 
for  their  services,  not  to  exceed  five  dollars  per  day,  to  be  allowed  by  the 
court  or  judge.  The  appraisers  or  appraiser  must,  with  the  inventory,  file 
a  verified  account  of  their  or  his  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  which  letters  issued,  an 
appraiser  or  appraisers  thereof  may  in  the  same  manner  as  above  provided, 
be  appointed,  either  by  the  court  or  judge  having  jurisdiction  of  the  estate, 
or  by  the  court  or  judge  of  such  other  county,  on  request  of  the  court  or 
judge  having  jurisdiction.  No  clerk  or  deputy,  nor  any  person  related  by 
consanguinity  or  affinity  to  or  connected  by  marriage  with,  or  being  a  part- 
ner or  employee  of  the  judge  of  the  court,  shall  be  appointed  or  shall  be 
competent  to  act  as  appraiser  in  any  estate,  or  matter  or  proceeding  pending 
before  said  judge  or  in  said  court. 


As  to  contempt.    Ante,  §§  1209,  1219. 
Appraisers. 

1.  Duty    as    to    homestead.      Post,  §§  1476- 
1486. 

2.  Appointed  at  chamters.    Ante,  §  166. 

3.  Accepting  fee  not  allowed,  a  misdemeanor. 
See  Pen.  Code,  §  653  V2. 

Legislation  §  1444.  1.  Enacted  :Tarch  11, 
1872;  bnsed  on  Probate  Act  1851,  §  106,  as 
amended  by  Stats.  1861,  p.  634,  which  read: 
"§  106.  For  the  purpose  of  making  the  appraise- 
ment, the  probate  judfre,  or  court,  shall  appoint 
three  disinterested  persons,  any  two  of  whim  miy 
act,  and  who  shall  be  entitled  to  receive  a  reason- 
able compensation  for  their  services,  to  be  allowed 
by  the  court,  or  judare;  their  compensation,  as 
allowed,  sh.nll  be  in  the  form  of  a  bill  of  items 
of  their  services,  including  all  necessary  disburse- 
ments, which  shall  be  sworn  to  by  them,  and 
filed  with  the  inventory,  and  which  shall  not  ex- 
ceed five  dollars  per  day.  If  only  n:'t.  (iMv's  s  T- 
vices  are  charged,  the  bill  need  not  be  sworn  to. 
If  any  part  of  the  estate  shall  bo  in  any  other 
county  vhan  that  in  which  letters  issued,  ap- 
praisers thereof  may  be  appointed,  either  by  the 
probate  judfre  having  jurisdiction  of  the  case,  or 
ty  the  probate  judae  of  such  count  v."  When  en- 
acted in  1872,  the  text  read:   "§  1444.     To  make 


the  appraisement,  the  probate  judge  or  court  must 
appoint  three  disinterested  persons  (any  two  of 
whom  may  act),  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not 
to  exceed  five  dollars  per  day,  to  be  allowed  by 
the  court  or  judge.  The  appraisers  must,  with 
the  inventory,  file  a  verified  accouiii  of  th'ir  ser- 
vices and  disbursements.  If  any  part  of  the  es- 
tate is  in  any  other  county  than  that  in  which 
letters  issued,  appraisers  thereof  may  be  ap- 
pointed, either  by  the  probate  judse  having  juris- 
diction of  the  estate  or  by  the  probate  judge  of 
such  other  county,  on  request  of  the  judge  having 
jurisdiotion." 

2.  Amended  by  Code  Amdts.  18SO,  p.  85,  (1) 
in  first  line,  chanring  "probate  judge  or  court" 
to  "court,  or  a  judge  thereof;  (2)  in  final  sen- 
tence, (a)  changing  "probate"  to  "court  or"  be- 
fore "judge"  in  first  two  instances,  and  (b)  add- 
ing  "court   or"   before   "judge"    in   third  instance. 

3.  Amended  by  Stats.  1893,  p.  185,  adding 
the  last  sentence,  which  had  the  words  "or  in 
business  with,"  instead  of  "with,  or  being  a  part- 
ner or  employee  of"  (substituted  in  1909),  and 
(b)  "such  judge,"  instead  of  "said  judge"  (sub- 
stituted in  1911). 

4.  Amended  by  Stats.  1909,  p.  1023,  the  text, 
preceding  the  present  third  sentence,  beginning 
"The  appraisers,"  then  reading,  "§  1444.     To  make 
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"such  judge."  Compare  change  in  first  sentence, 
in  1915,  par.  6,  infra. 

6.  Amended  by  Stats.  1915,  p.  435,  in  first 
sentence,  substituting  "(any  two  of  whom  may 
act,  provided,  that  one  of  them  be  the  inheritance- 
tax  appraiser)"  for  "(any  two  of  which  appraisers 
may  act) ." 

CODE  COMMISSIONERS' NOTE.  Stats.  1861, 
p.  634,  §  29.  They  arc  officers  to  estimate  and 
appraise,  but  their  report  is  not  conclusive. 
Applegate  v.  Cameron,  2  Bradf.  119.  It  may  be 
shown  to  be  erroneous,  and  corrected  on  exam- 
ination and  review.  Id.;  and  Ames  v.  Downing,  1 
Bradf.  321.  So  with  the  inventory.  Montgomery 
V.  Dunning,  2  Bradf.  220.  The  homestead  must 
be  appraised.    See  §§  1476,  post,  et  seq. 


the  appraisement,  the  court,  or  a  judge  thereof, 
must  appoint  three  disinterested  persons  (any 
two  of  whom  may  act),  who  are  entitled  to  re- 
ceive a  reasonable  compensation  for  their  services, 
not  to  exceed  five  dollars  per  day,  to  be  allowed 
by  the  court  or  judge;  provided  that  where  it  ap- 
pears by  the  affidavit  of  the  administrator  or 
executor  that,  in  his  judgment,  the  estate  is  worth 
less  than  one  thousand  five  hundred  dollars,  the 
court  may  appoint  one  appraiser  to  make  the  ap- 
praisement of  such  estate."  Compare  par.  3, 
supra,  and  par.  5,  infra. 

5.  Amended  by  Stats.  1911,  p.  712,  (1)  re- 
casting the  first  sentence;  (2)  adding  the  second 
sentence;  (3)  in  the  fourth  sentence,  inserting 
"in  the  same  manner  as  above  provided";  (4)  in 
the   final   sentence,    substituting   "said  judge"    for 

§  1445.  Oath  of  appraisers  and  inventory,  how  made.  Before  proceeding 
to  the  execution  of  their  duty,  the  appraisers  must  take  and  subscribe  an 
oath,  to  be  attached  to  the  inventory,  that  they  will  truly,  honestly,  and 
impartially  appraise  the  property  exhibited  to  them,  according  to  the  best 
of  their  knowledge  and  ability.  They  must  then  proceed  to  estimate  and 
appraise  the  property ;  each  item  of  property  must  be  set  down  separately, 
with  the  value  thereof  in  dollars  and  cents,  in  figures,  opposite  the  items 
respectively.  The  inventory  must  contain  all  the  estate  of  the  decedent, 
real  and  personal,  a  statement  of  all  debts,  bonds,  mortgages,  notes,  and 
other  securities  for  the  payment  of  money  belonging  to  the  decedent,  speci- 
fying the  name  of  the  debtor  in  each  debt  or  security,  the  date,  the  sum 
originally  payable,  the  indorsement  thereon  (if  any),  with  their  dates,  and 
the  sum  which,  in  the  judgment  of  the  appraisers,  may  be  collected  on  each 
debt  or  security;  and  a  statement  of  the  interest  of  the  decedent  in  any 
partnership  of  which  he  was  a  member,  to  be  appraised  as  a  single  item. 
The  inventory  must  also  show,  so  far  as  the  same  can  be  ascertained  by  the 
executor  or  administrator,  what  portion  of  the  property  is  community  prop- 
erty, and  what  portion  is  the  separate  property  of  the  decedent. 


Appraisement  and  inventory  of  partner's  inter- 
est.   See  post,  §  1585. 

Legislation  8  1445.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1351,  §  3  07,  as 
amended  by  Stats.  1861,  p.  634,  which  read:  "Be- 
fore proceeding  to  the  execution  of  their  duty, 
the  appraisers,  before  any  officer  authorized  to 
administer  oaths,  shall  take  and  subscribe  an  oath, 
to  be  attached  to  the  inventory,  that  they  will 
truly,  honestly,  and  impartially,  appraise  the 
property  which  shall  be  exhibited  to  them,  accord- 
ing to  the  best  of  their  knowledge  and  ability; 
they  shall  then  proceed  to  estimate  and  appraise 
the  properly;  each  article  shall  be  set  down  sepa- 
Tateiy,  with  the  value  thereof,  in  dollars  and 
cents,  in  figures,  opposite  to  the  articles,  respect- 
ively; the  inventory  shall  contain  all  the  estate 
of  the  deceased,  real  and  personal,  a  statement 
of  all  debts,  partnerships,  and  other  intere.?ts, 
bonds,  mortgages,  notes,  and  other  securities,  for 
the  payment  cf  money  belonging  to  the  deceased, 
specifying  the  name  of  the  debtor  in  each  secu- 
rity, the  daie,  the  sum  originally  payable,  the  in- 
dorsements thereon,  if  any,  with  their  dates,  and 
the  sum  which  in  the  judgment  of  the  appraiser 
may  be  collected  on  each  debt,  interest,  or  secu- 
rity; the  inventory  .shall  show,  so  far  as  the  same 
can  he  ascertained  by  the  executor,  or  the  admin- 
istrator, what  portion  of  the  property  is  commu- 
nity property,  and  what  portion  is  the  separate 
property  of  the  deceased."  When  §  1445  was  en- 
acted in  1>?72.  (1)  "must"  was  substituted  for 
"shall"  and  "decedent"  for  "deceased"  in  each 
instance,  and  (2)  in  first  sentence,  "which  shall 
be"  was  omitted  before  "exhibited." 

2.  Amendment  by  Stats.  lOOl,  p.  208;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  326;  the  code 


commissioner  saying,  "Besides  some  slight  changes 
in  wording,  the  amendment  is  designed  to  secure 
greater  definiteness  as  to  the  inventory  of  a  part- 
nership property  interest." 

What  must  he  inventoried  and  ap- 
praised. The  inventory  must  set  forth  all 
the  estate  that  conies  to  the  knowledge,  as 
well  as  that  which  comes  into  the  pos- 
session, of  the  administrator.  Estate  of 
Simmons,  43  Cal.  543.  The  interest  of  the 
decedent  in  a  partnership  property  must 
be  included  in  the  inventory  of  his  estate, 
and  appraised  as  other  property  is  aji- 
praised.  Painter  v.  Painter,  68  Cal.  39.5; 
9  Pac.  4.50. 

Appraisement  of  after-discovered  prop- 
erty. The  appraisers  make  a  jireliminary 
estimate,  merely  for  the  information  of 
the  court;  and  when  property  not  included 
in  the  original  inventory  is  discovered, 
the  administrator  must  cause  the  value  of 
such  property,  also,  to  be  estimated  by 
the  appraisers.  Estate  of  Hinckley,  58 
Cal.  457. 

CODE  COMMISSIONERS' NOTE.  Stats.  1851, 
p.  460,  §  107;  Stats.  1861,  pp.  634,  635,  §30. 
All  property  acquired  after  marriage  by  either 
husband  or  wife,  or  both,  is  community  properly. 
See  Haymond  and  Bureh's  Ann.  Civ.  Code,  §  164, 
p.  55,  "and  note.  This  is,  however,  controlled 
and  limited  by  §§  162,  163,  Id.;  see  also  notes 
thereto. 
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OATH  OF  APPRAISERS — MONEYS — DEBTOR  AS  EXECUTORS.       §§  1446,  1447 


(based  on  Probate  Act  1851,  §  108,  as  amended 
by  Slats.  1865-66,  p.  765),  (1)  substituting  (a) 
"must"  for  "shall"  in  all  instances,  and  (b)  "de- 
cedent" for  "deceased";  (2)  omitting  "shall  have 
come  to  his  hands"  after  "and  if  none";  and  (3) 
substituting  "not  be  an"  for  "be  no"  before  "ap- 
praisement." 

Trust  fund  in  hands  of  executrix.  Where 
a  wife  holds  moneys  in  trust  for  her  hus- 


§  1446.  Inventory  to  account  for  moneys.  If  all  money,  no  appraisement 
necessary.  The  inventory  must  also  contain  an  account  of  all  moneys  be- 
longing to  the  decedent  which  have  come  to  the  hands  of  the  executor  or 
administrator,  and  if  none,  the  fact  must  be  so  stated  in  the  inventory.  If 
the  whole  estate  consists  of  money,  there  need  not  be  an  appraisement,  but 
an  inventory  must  be  made  and  returned  as  in  other  cases. 

Legislation  8  1446.     Enacted  March  11,  1873        band  at  his  death,  she  is  not   discharged 

by  her  appointment  as  executrix,  and  she 
should  include  such  moneys  in  her  inven- 
tory; but,  whether  she  does  so  or  not,  the 
statute  does  not  run  in  her  favor  while 
she  remains  executrix.  Sprague  v.  Walton 
145  Cal.  22S;  78  Pac.  645. 

CODE  COMIinSSIONERS'  NOTE.  Stats  1851 
p.   460,  §  108;    Stats.   1865-66,   pp.   634,   635,  §  3. 

§  1447.  Effect  of  naming  a  debtor  executor.  The  naming  of  a  person  as 
executor  does  not  thereby  discharge  him  from  any  just  claim  which  the  tes- 
tator has  against  him,  but  the  claim  must  be  included  in  the  inventory,  and 
the  executor  is  liable  for  the  same,  as  for  so  much  money  in  his  hands,  when 
the  debt  or  demand  becomes  due. 

from  him  to  the  decedent,  from  the  time 
it  becomes  due,  as  so  much  money  in  his 
hands,  and  to  report  it  as  such;  and  the 
sureties  upon  his  bond  are  presumed  to 
have  signed  the  bond  in  view  of  this  re- 
quirement of  the  law,  and  they  become 
liable  for  the  debt  as  money  in  the  hands 
of  the  execut6r.  Treweek  v.  Howard  105 
Cal.  434;  39  Pac.  20.  Where  the  admin- 
istrator had  an  interest  in  the  estate,  and 
the  sureties  were  liable  on  his  bond,  for 
moneys  unaccounted  for  by  him,  in  a  much 
larger  sum,  the  sureties  are  liable  for  the 
administrator's  debt  to  the  extent  of  the 
balance.  Sanchez  v.  Forster,  133  Cal.  614; 
65  Pac.  1077. 

Debt  due  from  Insolvent  administrator. 
The  debt  due  from  an  insolvent  adminis- 
trator is  not,  for  all  purposes,  to  be  re- 
garded as  money  on  hand;  but  it  is  so 
regarded,  by  a  fiction  of  the  law,  which 
can  only  subsist  with  justice,  and  should 
not  be  allowed  to  work  injustice  either  by 
charging  the  administrator  with  contempt 
or  embezzlement  in  not  paying  over 
moneys  not  received  and  which  he  was 
wholly  unable  to  pay,  or  by  charging  the 
sureties  with  liability  beyond  the  fai'thful 
discharge  of  the  duties  of  the  administra- 
tor. Estate  of  Walker,  125  Cal.  242-  73 
Am.  St.  Rep.  40;  57  Pac.  991.  "   "' 

Statement  of  administrator's  debt  to  es- 
tate in  account  and  in  decree.  An  admin- 
istrator, who  owes  a  debt  to  the  estate, 
does  not,  by  merely  charging  himself  with 
it  and  crediting  himself  with  it.  thereby 
state  that  it  remained  uncollected  "with- 
out fault"  on  his  part.  Estate  of  Loheide, 
17  Cal.  App..  483;  120  Pac.  56.  In  case  of 
insolvency  of  the  administrator,  and  his 
inability  to  pay  a  debt  due  to  the  estate, 
which  has  remained  uncollected  without 
his  fault,  the  proper  form  of   the  decree, 


Legislation  §  1447.  1.  Enacted  March  11, 
*87a;  based  on  Probate  Act  1851,  §  109,  which 
read:  "The  naming  any  person  executor  in  a  will, 
shall  not  operate  as  a  discharge  from  any  just 
claim  which  the  testator  had  against  the  executor, 
but  the  claim  shall  be  included  in  the  inventory, 
and  the  executor  shall  be  liable  for  the  same,  as 
for  so  much  money  in  his  hands  at  the  time  the 
debt  or  demand  becomes  due." 

2.  Amendment  by  Stats.  1901,  p.  208;  un- 
constitutional.   See  note  ante,  §  5. 

Administrator  chargeable  with  his  debt 
to  estate  when.  Where  the  administrator 
receives,  during  his  administration,  funds 
of  his  own  sufficient  to  pay  the  full 
amount  of  his  debt  to  the  decedent,  he  is 
properly  chargeable  with  the  full  amount 
thereof,  in  the  settlement  of  the  final  ac- 
count, although  it  was  appraised  at  an 
amount  less  than  its  actual  value.  Estate 
of  Thomas,  140  Cal.  397;  73  Pac.  1059.  In 
the  settlement  of  the  administrator's  an- 
nual account,  he  should  be  charged  with 
the  amount  of  a  note  of  his  own  to  the  de- 
ceased, with  the  stipulated  interest  there- 
on.   Estate  of  Miner,  46  Cal.  564. 

Liability  of  sureties  for  debt  due  dece- 
dent by  administrator.  The  sureties  on 
the  bond  of  an  administrator  are  liable  for 
a  debt  owed  by  him  to  the  decedent,  or  for 
any  part  thereof  which  remains  unpaid 
through  the  fault  of  the  administrator, 
where  he  had  the  financial  ability  but 
failed  to  pay  it.  Sanchez  v.  Forster,  133 
Cal.  614;  65  Pac.  1077.  This  section  does 
not  apply  to  administrators  in  the  same 
way  that  it  applies  to  executors:  the  lia- 
bility of  the  sureties  of  an  administrator 
for  his  debt  to  the  estate  depends  upon 
whether  the  debt  was  uncollected  through 
his  fault;  that  is.  they  are  liable  if  he 
had  the  financial  ability  to  pav  the  debt, 
but  failed  to  do  so.  Estate  of  Loheide,  17 
Cal.  App.  483;  120  Pac.  56.  The  executor 
IS  required  to  treat  a  debt  or  demand  due 
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in  settling  his  final  account,  is  to  charge  Suits    by    and    against    executors.     See 

him    with    the    entire    sum,    including    the  note  post,  §  1582. 

debt  due  from  himself,  and  then  to  show  ^^^^  COMMISSIONEES'  NOTE.    Stats.  1851. 

what    portion    of    the    amount    consists    oi  ^g-^^    §  j^09.    See    "Wills."    1    Haymond    and 

debts   due   from   the   administrator   to   the  Burch's' Ann.  Civ.  Code,  §§  1270-1377,  and  notes, 

estate.     Estate   of   Walker,    12.5    Cal.   242;  pp.  351,  387. 

73  Am.  St.  Kep.  40;  57  Pac.  991. 

§  1448.  Discharge  of  bequest  of  debt  against  executor.  The  discharge  or 
befiuest  in  a  will,  of  any  debt  or  demand  of  the  testator  against  the  executor 
named,  or  any  other  person,  is  not  valid  against  the  creditors  of  the  dece- 
dent, but  is  a  specific  bequest  of  the  debt  or  demand.  It  must  be  included 
in  the  inventory,  and,  if  necessary,  applied  in  the  payment  of  the  debts.  If 
not  necessary  for  that  purpose,  it  must  be  paid  in  the  same  manner  and  pro- 
portion as  other  specific  legacies. 

Legislations  1448.     Enacted  March  11,  1S73 ;  and    "demand"    are     used     synonymously, 

based   on    Probate   Act   1851,    §    110,   which   read:  ^^^^      j^     probate     law,    have     reference     to 

"The  discharge  or  bequest   in  a  will  of   any   debt  -u     i    i.Z  j n„    „^n-„„i    +i,„    .^„n,^ 

or   demand   of   the   testator,    against   any   executor  SUch    debts    or    demands    against    the    dece- 

named   in   his   will,    or   against    any   other   person,  dent   as   would   form   the   basis   of   a   money 

shall  not  be  valid  against  the  creditors  of  the  de-  judgment:    but   do   not   include   a   claim   for 
ceased,   but   shall   be   construed  only   as   a   specific  „        .,        „ii„,..,„„^„       Tr^t-^t-^    ^f    ^/[r.i'r,,-,^ 

bequest  of  such  debt  or  demand;  and  the  amount  a    family    allowance.     Estate    of    McCaus- 

thereof    shall    be    included    in    the    inventory,    and  land,  52  Cal.  568. 
shall,   if  necessary,   be  applied  in  the  payment  of 

his   debts.      If  not   necessary   for  that   purpose,   it  CODE   COMT.nS SIGNERS'  NOTE.    Stats.  1851, 

shall  be  paid  in  the  same  manner  and  proportion  p.    461,    §    110.    See    "Wills."     1    Haymond    and 

as  other  specific  legacies  "  Burch's   Ann.  Civ.  Code,  pp.  379—387.     "Legacies." 

"Claim"  and  "demand,"  defined.  "Claim"      ^iv.  Code,  §§  1357  et  seq. 

§  1449.  To  make  oath  to  inventory.  The  inventory  must  be  signed  by 
the  appraisers,  and  the  executor  or  administrator  must  take  and  subscribe 
an  oath  before  an  officer  authorized  to  administer  oaths,  that  the  inventory 
contains  a  true  statement  of  all  the  estate  of  the  decedent  which  has  come 
to  his  knowledge  and  possession,  and  particularly  of  all  money  belonging  to 
the  decedent,  and  of  all  just  claims  of  the  decedent  against  the  affiant.  The 
oath  must  be  indorsed  upon  or  annexed  to  the  inventory. 

Legislations  1449.  Enacted  March  11,  1872  ical  error,  which  cannot  vitiate  subsequent 
(based  on  Probate  Act  1851    §  111,  as  amended        proceedings    setting    apart    a    homestead. 

by     Stats.      18t>l,     p.      635),      (1)      SUllStltullng      (a)  V>i       i  o        ..i.      inn    r^     ^      -,-a       o.    r,  nn~ 

"must"  for  "shall"  and  (b)   "decedent"  for  "de-  Phelan  V.  Smith,  100  Cal.  1.d8;  34  Pac.  66/. 

ceased,"   in  all  instances;    (2)    before   "officer  au-  Eesult   Of  absence  of  affidavit.      The   ab- 

thorized,"    substituting    "an"    for    "the    prol^ate  gg^^g  ^f  ^j^g  affidavit  from  the  inventorv 

lud'^e,  or  the  clerk  of  the  court,  or  any    ;  and  (3)  .....                      j 

substituting   "affiant"    for   "executor   or   adminis-  cannot    vitiate    an    order    setting    apart    a 

trator."  homestead.    Phelan  v.  Smith,  100  Cal.  158; 

Object  of  affidavit.  The  object  of  this  34  Pac.  667.  An  inventory  is  completed 
section  in  requiring  an  affidavit  is,  not  when  the  work  of  the  appraisers  is  con- 
to  give  validity  to  the  inventory  as  such,  eluded,  and  the  instrument  showing  the 
but  to  furnish  evidence  that  it  contains  result  of  their  labors  is  signed  and  deliv- 
all  the  property  within  the  knowledge  and  ered  by  them:  the  affidavit  required  by 
in  the  possession  of  the  administrator.  this  section  is  not  essential  to  give  it  a 
Phelan  v.  Smith,  100  Cal.  158;  34  Pac.  667.  legal   existence.    Estate   of   Lux,   100   Cal. 

Clerical  error  in  affidavit.     The  substi-  593;  35  Pac.  341. 

tution  of  the  word  "decedent,"  instead  of  ^ODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

"affiant,"  in  the  affidavit,  is  a  mere  cler-  p.  461,  §  iii;  Stats.  I86I,  p.  635,  §31. 

§  1450.  Letters  may  be  revoked  for  neglect  of  administrator.  If  an  ex- 
ecutor or  administrator  neglects  or  refuses  to  return  the  inventory  within 
the  time  prescribed,  or  within  such  further  time,  not  exceeding  two  months, 
which  the  court  or  judge  shall,  for  reasonable  cause,  allow,  the  court  may, 
upon  notice,  revoke  the  letters  testamentary  or  of  administration,  and  the 
executor  or  administrator  is  liable  on  his  bond  for  any  injury  to  the  estate, 
or  any  person  interested  therein,  arising  from  such  failure. 
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Legislation  g  1450.  Enacted  March  11,  1872; 
based  on  Probate  Act  1851,  §  112,  as  amended 
by  Stats.  1861.  p.  635,  which  read:  "If  any 
executor,  or  administrator,  shall  neglect,  or  re- 
fuse, to  return  the  inventory  wiihin  the  time  pre- 
scribed, or  within  such  further  time,  not  exceeding 
two  months,  as  the  court,  or  judge,  shall  for  rea- 
sonable cause  allow,  the  court  may  with,  or  with- 
out, notice,  revoke  the  letters  testamentary,  or  of 
administration,  and  the  executor,  or  administra- 
tor, shall  be  liable  on  his  bond  for  any  injury  sus- 
tained by  the  estate  by  his  neglect." 

Inventory     filed     late     is     valid.      The 

provisions  of  this  section  are  directory 
merely,  and  the  inventory  is  not  rendered 
invalid  because  filed  subsequently  to  the 
time  limited  therefor.  Phelan  v.  Smith, 
100  C'al.  158;  34  Pac.  667. 

Duty  of  court  to  remove  administrator. 
Where  the  administrator  refuses  to  in- 
clude in  his  inventory  the  interest  of  the 
estate    improperly    conveyed    to    a    third 


party,  it  is  the  duty  of  the  court  to  remove 
him.    Mesmer  v.  Jenkins,  61  Cal.  151. 

Discretion  of  court  in  removing  admin- 
istrator. The  court  has  judicial  discretion 
to  allow  or  refuse  a  revocation  of  letters 
testamentary  for  failure  to  file  the  inven- 
tory and  appraisement  of  the  estate  within 
the  time  limited  therefor.  Estate  of 
Graber,  111  Cal.  432;  44  Pac.  165;  Phelan 
v.  Smith,  100  Cal.  158;  34  Pac.  667. 

Appeal  from  order  removing  adminis- 
trator. The  power  of  the  probate  judge 
to  remove  an  administrator  for  any  of 
the  causes  named  in  the  statute,  will  not 
be  interfered  with  by  the  appellate  court, 
except  for  a  gross  abuse  of  discretion. 
Deck's  Estate  v.  Gherke,  6  Cal.  666. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  461,  §  112;  Stats.  1861,  p.  635,  §  32. 


§  1451.  Inventory  of  after-discovered  property.  Whenever  property  not 
mentioned  in  an  inventory  that  is  made  and  filed,  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must  cause  the  same  to  be 
appraised  in  the  manner  prescribed  in  this  article,  and  an  inventory  thereof 
to  be  returned  within  two  months  after  the  discovery ;  and  the  making  of 
such  inventory  may  be  enforced,  after  notice,  by  attachment  or  removal 
from  office.    . 

Enforced  by  attachment,  etc.  Compare  ante, 
§  1440. 

Legislation  §  1451.  Enacted  March  11,  1872; 
based  on  Probate  Act  1851,  §  113,  which  read: 
"Whenever  property  not  mentioned  in  any  inven- 
tory that  shall  have  been  made,  shall  come  to  the 
possession  or  knowledge  of  an  executor  or  admin- 
istrator, he  shall  cause  the  same  to  be  appraised 
in  the  manner  prescribed  in  this  chapter,  and  an 
inventory  to  be  returned  within  two  months  after 
the  discovery  thereof;  and  the  making  of  such  in- 
ventory may  be  enforced  after  notice  by  attach- 
ment or  removal  from  office." 

Duty  of  executor  to  have  property  ap- 
praised. As  soon  as  property,  not  in- 
cluded in  the  original  inventory,  is  dis- 
covered, the  executor  must  cause  the  value 
of  such  property  to  be  estimated  by  the 
appraisers.  Estate  of  Hincklev,  58  Cal. 
457. 

§  1452.  Executor  entitled  to  possess  all  of  estate  of  decedent.  The  ex- 
ecutor or  administrator  is  entitled  to  the  possession  of  all  the  real  and 
personal  estate  of  the  decedent,  and  to  receive  the  rents  and  profits  of  the 
real  estate  until  the  estate  is  settled  or  until  delivered  over  by  the  order  of 
the  court  to  the  heirs  or  devisees;  and  must  keep  in  good  tenantable  repair 
all  houses,  buildings  and  fixtures  thereon  which  are  under  his  control.  After 
the  expiration  of  the  time  for  the  presentation  of  claims,  he  is  not  entitled 
to  recover  the  possession  of  any  property  of  the  estate  from  any  heir,  who 
has  succeeded  to  the  property  in  his  possession  or  from  any  devisee,  or 
legatee,  to  whom  the  property  has  been  devised  or  bequeathed,  or  from  the 
assignee  of  any  such  heir,  devisee,  or  legatee,  unless  he  proves  that  the  same 
is  necessary  for  the  payment  of  debts  or  legacies,  or  of  expenses  of  adminis- 
tration already  accrued,  or  for  distribution  to  some  other  heir,  devisee,  or 
legatee  entitled  thereto.     The  heirs  or  devisees  may  themselves,  or  jointly 


Court  need  not  appoint  appraiser  V7hen. 
Where  an  executor  has  disposed  of  prop- 
erty, not  included  in  the  appraisement,  the 
court  may  receive  evidence  of  its  value, 
so  as  to  charge  the  executor  therewith, 
and  need  not  appoint  an  appraiser  for  that 
purpose.  Estate  of  Garrity,  108  Cal.  463; 
38  Pac.  628. 

New  inventory  and  appraisement  in 
homestead  proceedings.  The  court  may 
inform  itself,  by  means  of  a  new  or  fur- 
ther inventory  and  appraisement,  of  the 
actual  condition  of  the  estate,  in  proceed- 
ings to  set  apart  a  homestead.  Phelan  v. 
Smith,  100  Cal.  158;  34  Pac.  667. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  461,  §  113. 
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with  the  executor  or  administrator,  maintain  an  action  for  the  possession 
of  the  real  estate,  or  for  the  purpose  of  quieting  title  to  the  same,  against 
any  one  except  the  executor  or  administrator;  but  this  section  shall  not  be 
so  construed  as  requiring  them  so  to  do. 

the  ancestor,  the  heirs  become  at  once 
vested  with  the  full  property  in  his  real 
estate,  subject  only  to  liens  or  burdens 
then  existing  or  created  by  statutes  then 
in  force;  and  the  legislature  has  no  con- 
stitutional power,  by  a  subsequent  enact- 
ment, to  interfere  with  the  vested  rights 
of  the  heirs  to  dispose  of  their  own  prop- 
erty, by  authorizing  a  sale  of  the  realty 
to  be  made  by  an  executor  or  adminis- 
trator, solely  for  the  benefit  of  the  heirs. 
Estate  of  Packer,  125  Cal.  396;  73  Am.  St. 
Rep.  58;  58  Pac.  59;  Estate  of  Newlove, 
142  Cal.  377;  75  Pac.  1083. 

Necessity  of  administration.  The  whole 
subject-matter  of  dealing  with  the  estates 
of  deceased  persons  is  one  of  statutory 
regulation;  the  policy  and  intent  of  the 
statute  is  to  subject  estates  of  deceased 
persons  to  administration,  for  the  purpose 
of  ascertaining  and  protecting  the  rights 
of  creditors  and  heirs  and  properly  trans- 
mitting the  title  of  record;  there  is  no 
other  method  of  conclusively  determining 
the  existence  or  non-existence  of  heirs  or 
creditors.    Estate  of  Strong,  119  Cal.  663; 

51  Pac.  1078.  The  widow,  as  heir  of  her 
husband,  is  entitled  to  only  the  half  of 
the  residuum  of  the  estate  after  the  pur- 
poses of  administration  have  been  satis- 
fied; as  she  takes  title  as  the  heir  of  her 
husband,  the  whole  property  must  be  ad- 
ministered.   Sharp  V.  Loupe,  120   Cal.  89; 

52  Pac.  131.  The  heirs  of  a  deceased  per- 
son, who  died  without  debts,  or  other  es- 
tate, cannot,  by  consent  that  there  shall 
be  no  administration  of  real  property  be- 
longing to  the  decedent,  and  by  transfer 
of  their  title  in  such  real  estate,  dispense 
with  the  rights  of  administration  there- 
upon. Estate  of  Strong,  119  Cal.  663;  51 
Pac.  1078. 

Administration  of  separate  and  com- 
munity property.  Whenever  a  husband 
dies,  possessing  both  separate  and  com- 
munity property,  both  pass  into  his  estate 
for  the  purposes  of  administration  and 
distribution,  and  the  final  account  will  do 
no  more  than  declare  that  such  property 
was  in  the  estate;  but  where  a  wife  dies, 
no  administration  is  had  upon  any  but  her 
separate  property,  and  a  final  account  de- 
creeing that  such  and  so  much  property 
is  in  the  hands  of  the  representative  for 
distribution,  is  an  adjudication  between 
the  representative  and  the  heirs  and  de- 
visees fixing  the  status  and  character  of 
that  propertv.  Estate  of  Young,  123  Cal. 
337; 55  Pac.  ioil. 

What  constitutes  estate  of  decedent. 
Money  received  by  the  administrator  from 
a  policy  of  insurance  upon  the  life  of  the 


Authority  of  executors.    Ante,  §  1355. 

Possession  of  estate.  Post,  §  1581.  When  ex- 
ecutor's possession  that  of  heirs,  etc.     Post,  §  1581. 

As  to  partnership  property.    Post,  §  1585. 

Until  delivered  to  heirs.    Post,  §  1453. 

Action  by  executor,  etc.  Post,  §§  1458,  1581, 
1582  et  seq. 

Legislation  §  1452.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  114,  which 
read:  "The  executor  or  administrator  shall  have  a 
right  to  the  possession  of  all  the  real  as  well  as 
personal  estate  of  the  deceased,  and  may  receive 
the  rents  and  profits  of  the  real  estate,  until  the 
estate  shall  be  settled,  or  until  delivered  over  by 
order  of  the  probate  court  to  the  heirs  or  devisees, 
and  shall  keep  in  good  tenantable  repair  all  houses, 
buildings,  and  fixtures  thereon  which  are  under 
his  control."  When  enacted  in  1872,  §  1452  read: 
"The  executor  or  administrator  is  entitled  to  the 
possession  of  all  the  real  and  personal  estate  of 
the  decedent,  and  to  receive  the  rents  and  profits 
of  the  real  estate,  until  the  estate  is  settled,  or 
until  delivered  over  by  order  of  the  probate  court 
to  the  heirs  or  devisees;  and  must  keep  in  good 
tenantable  repair  all  houses,  buildings,  and  fix- 
tures thereon,  which  are  under  his  control.  The 
heirs  or  devisees  may  themselves,  or  jointly  with 
the  executor  or  administrator,  maintain  an  action 
for  the  possession  of  the  real  estate,  or  for  the 
purpose  of  quieting  title  to  the  same,  against  any 
one  except  the  executor  or  administrator." 

3.  Amended  by  Code  Amdts.  1880,  p.  85,  (1) 
in  first  sentence,  (a)  substituting  "forfeits"  (mani- 
festly a  typographical  error)  for  "profits,"  and 
(b)  omitting  "probate"  before  "court";  (2)  add- 
ing, at  end  of  section,  the  words  beginning  "but 
this  section." 

3.  Amendment  by  Stats.  1901,  p.  208;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  326;  the  code 
commissioner  saying,  "The  word  'profits'  has  been 
substituted  for  'forfeits'  to  correct  an  error.  The 
sentence  before  the  last  has  been  added  to  cover 
cases  of  a  class  which  has  been  before  the  su- 
preme court  similar  to  Hortnn  v.  Jack,  115  Cal. 
29,  where  an  administrator  dies  when  nothing  fur- 
ther remains  to  be  done  with  the  estate  beyond 
distribution,  and  where  the  estate  is  already  in 
the  hands  of  the  persons  entitled  to  distribution. 
In  such  case,  public  administrators  and  others, 
for  the  sole  purpose  of  making  fees,  have  sued  to 
recover  the  property,  which  has  caused  great  and 
unnecessary  trouble  and  expense." 

Construction  of  code  sections.  The  pro- 
vision of  §  1338  of  the  Civil  Code,  that, 
where  a  will  directs  the  conversion  of  real 
property  into  money,  such  property,  and 
all  its  proceeds,  must  be  deemed  personal 
property  from  the  death  of  the  testator,  is 
.simply  declaratory  of  the  common  law, 
and  has  not  changed  the  rule  that  such 
direction  docs  not  vest  title  in  the  execu- 
tor, or  cut  off  the  heir  at  law,  in  the  ab- 
sence of  any  devise  of  the  land.  Estep  v. 
Armstrong,  91  Cal.  659;  27  Pac.  1091. 

Power  of  legislature.  The  right  of  in- 
heritance, including  the  designation  of 
heirs  and  the  proportions  whii-h  the  sev- 
eral heirs  shall  receive,  as  well  as  the 
right  of  testamentary  disposition,  are  en- 
tirely statutory,  and  within  the  control  of 
the  legislature.  Estate  of  Wilmerding,  117 
Cal.  281;  49  Pac.  181.     Upon  the  death  of 
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decedent,  which,  by  its  terms,  is  made  pay- 
able to  his  administrator,  is  the  })roperty 
of  the  deceased  in  his  lifetime,  and  be- 
longs to  his  estate.  Estate  of  Miller,  121 
Cal.  353;  53  Pac.  90G.  An  instrument 
which  recites  that  the  decedent  placed 
moneys  in  the  hands  of  a  person  to  keep 
and  invest  for  him,  and  provides  for  the 
disposition  thereof  to  certain  persons 
named,  or  their  survivors,  upon  his  death, 
vests  no  present  interest  in  the  depositary, 
but  is  testamentary  in  its  character,  and 
the  administrator  may  recover  such 
moneys  as  assets  of  the  estate.  Demartini 
V.  Aliegretti,  14G  Cal.  214;  79  Pac.  871.  A 
gift  made  to  the  widow  of  a  decedent,  per- 
sonally, by  his  former  employers,  of  an 
amount  equal  to  his  salary  for  two  months, 
is  not  chargeable  to  her  as  executrix,  in 
her  account  of  the  estate,  regardless  of 
whether  she  knew  it  was  a  personal  gift 
to  her  or  not,  if  it  appears  to  have  been 
the  clear  intent  of  the  donor  to  make  it 
such.  Estate  of  Stevens,  S3  Cal.  322;  17 
Am.  St.  Rep.  252;  23  Pac.  379.  The  assets, 
debts,  and  credits  of  a  partnership  do  not 
become  confused  with  the  estate  of  the 
last  survivor  of  such  partnership,  but  con- 
tinue a  separate  existence.  Theller  v. 
Such,  57  Cal.  447.  The  right  to  the  use 
of  a  homestead,  assigned  for  a  limited 
period  to  a  husband  upon  being  granted 
a  divorce  from  his  wife,  is  purely  per- 
sonal; and  such  party  has  no  interest, 
under  the  decree,  that  can  be  sold,  or 
levied  upon  by  execution,  or  inherited,  and 
the  interest  terminates  with  the  death,  and 
constitutes  no  asset  of  the  estate,  of  such 
party.  Neary  v.  Godfrey,  102  Cal.  33S;  3G 
Pac.  655.  Pre-empted  land,  not  paid  for 
by  the  pre-emptor,  is  no  part  of  his  estate 
after  his  decease;  nor  is  it  the  subject  of 
devise  by  him;  nor  can  it  be  administered 
upon,  or  sold  in  satisfaction  of  his  debts 
or  for  the  expenses  of  administration;  nor 
can  the  title  of  the  heirs  thereto,  under  a 
patent  from  the  United  States,  be  affected 
by  the  administration  or  the  decree  of 
distribution  of  the  estate.  Wittenbrock  v. 
Wheadon,  128  Cal.  150;  79  Am.  St.  Eep. 
32;  GO  Pac.  G64. 

Conversion  of  real  property  into  person- 
alty. Where  the  testator  devised  a  life 
estate  in  real  property  to  his  widow,  and, 
without  making  any  devise  of  the  re- 
mainder, directed  its  sale  by  the  executor 
after  the  widow's  death,  and  distribution 
of  the  proceeds  to  some  of  his  children, 
the  children  named  are  vested  with  the 
entire  interest  therein,  and  the  result  of 
such  direction  is  to  convert  the  land  into 
personalty,  to  take  effect  when  the  ex- 
ecutor has  power  to  make  the  sale.  Bank 
of  Ukiah  V.  Rice,  143  Cal.  265;  7G  Pac. 
1020. 

Application  of  real  and  personal  estate 
to    pay    debts.     Where    the    legacies    and 


devises  are  all  general,  the  real  and  per- 
sonal estate  devised  must  contribute  pro 
rata  to  the  pa^'ment  of  the  debts,  in  pro- 
portion to  the  value  or  amount  of  the  sev- 
eral devises  or  legacies.  Estate  of  Wood- 
worth,  31  Cal.  595.  The  property  of  a 
decedent  passes  to  his  heirs,  subject  to  the 
control  of  the  probate  court,  and  the  pos- 
session of  the  administrator  or  executor 
for  the  purposes  of  administration;  such 
property  is  charged  with  the  payment  of 
the  debts  of  the  deceased.  Estate  of 
Vance,  152  Cal.  760;  93  Pac.  1010.  The 
personal  estate  which  comes  into  the  hands 
of  the  executor  is  first  chargeable  with  the 
payment  of  the  debts  of  the  deceased. 
Estate  of  Woodworth,  31  Cal.  595. 

Application  of  rents  and  profits  to  pay 
debts.  The  rents  and  profUs  of  the  real 
estate,  accruing  subsequently  to  the  death 
of  the  testator,  are  not  personal  property 
in  the  hands  of  the  executor,  to  be  first 
applied  to  the  payment  of  debts  in  exon- 
eration of  the  general  personalty.  Estate 
of  Woodworth,  31  Cal.  595.  As  between 
the  legatee  of  the  personalty  and  the  de- 
visee of  the  realty,  the  executor  is  not 
authorized  to  appropriate  the  rents  of  the 
real  estate,  which  accrued  subsequently  to 
the  decease  of  the  testator,  to  the  satis- 
faction of  a  debt  of  the  deceased,  secured 
by  a  mortgage  on  the  realty,  in  exonera- 
tion of  the  personalty.  Estate  of  Wood- 
worth,  31  Cal.  595.  Rents  and  profits  of 
mortgaged  real  estate,  collected  by  the 
administrator,  are  not  part  of  the  proceeds 
of  the  property,  and  the  owner  of  the 
mortgage  has  no  lien  upon  them,  and  is 
not  a  preferred  creditor  in  relation  thereto. 
Estate  of  McDougald,  146  Cal.  196;  79 
Pac.  875;  and  see  Estate  of  Woodworth,  31 
Cal.  595. 

Title,  interest,  and  right  of  possession 
of  executor  or  administrator.  Strictly 
speaking,  perhaps  the  legal  title,  even  to 
the  personal  property  of  the  decedent, 
does  not  vest  in  the  administrator  or.  ex- 
ecutor, under  our  SA'stem;  but  a  special 
13roperty  in  the  real  and  personal  estate 
does  vest  in  him,  charged  with  a  trust  not 
only  to  apply  it  to  the  payment  of  claims 
presented,  but  to  do  such  acts  in  carrying 
out  contracts  of  the  deceased  as  the  law 
imposes  upon  him  the  duty  to  perform. 
Janin  v.  Browne,  59  Cal.  37.  The  title  of 
an  executor  or  administrator  to  the  assets 
of  the  estate  takes  effect,  by  relation, 
from  the  death  of  the  decedent,  but  it 
passes  subject  to  any  right  of  set-off  or 
counterclaim  existing  in  favor  of  a  cred- 
itor of  the  estate.  Ainsworth  v.  Bank  of 
California,  119  Cal.  470;  63  Am.  St.  Rep. 
135;  39  L.  R.  A.  686;  51  Pac.  952.  The 
administrator  has  no  such  interest  in  the 
land  of  the  deceased  as  to  entitle  him 
to  institute  partition  proceedings,  unless 
power  is  expressly  given  him   by  statute. 
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and  no  such  power  is  conferred  upon  him 
in  this  state.  Ryer  v.  Fletcher  Ryer  Co., 
326  Cal.  482;  58  Pac.  908.  The  common- 
law  rule  that  a  domiciliary  executor  has 
power  to  assign  the  personal  property 
of  the  decedent,  wherever  situated,  is 
grounded  in  the  common-law  rule  that  the 
title  to  such  property  passes  to  the  execu- 
tor, and  not  to  the  heir;  these  rules  have 
never  prevailed  in  this  state,  where  all 
property,  real  and  personal,  descends  to 
the  heir,  subject  only  to  the  qualified  right 
of  the  personal  representative  to  hold  it 
for  the  purposes  of  administration.  Mur- 
phy V.  Grouse,  135  Cal.  14;  87  Am.  St. 
Rep.  90;  66  Pac.  971.  The  administrator 
is  entitled  to  the  possession  of  the  per- 
sonal property  of  the  estate,  and  this  right 
to  the  possession  extends  back,  by  rela- 
tion, to  the  time  of  the  death  of  the  de- 
ceased.   .Jahns  v.  Noltiug,  29  Cal.  507. 

Necessity  of  possession  of  land  by  ad- 
ministrator. Possession  of  land  by  an 
administrator  is  not  a  necessary  prerequi- 
site to  the  payment  of  expenses  of  admin- 
istration, or  to  distribution,  or  to  a  sale 
by  him  of  the  property.  Estate  of  Baz- 
zuro.  161  Cal.  7]  ;  118  Pac.  434. 

Executor  or  administrator  may  pay  what 
from  funds  of  estate.  Where  repairs  and 
improvements  are  absolutely  necessary  to 
keep  the  property  of  the  estate  in  tenant- 
able  condition,  and  are  called  for  by  the 
provisions  of  a  city  ordinance,  and  are 
made  in  good  faith,  the  executor  should  be 
allowed  therefor.  Estate  of  Clos,  110  Cal. 
494;  42  Pac.  971.  An  executor  or  admin- 
istrator, in  the  discharge  of  his  duty  and 
power  as  a  trustee  to  preserve  the  estate, 
may  pay  off  liens  existing  upon  it,  when 
necessary  for  that  purpose,  and  may  re- 
deem the  real  estate  from  the  lien  of  a 
mortgage  made  by  the  decedent,  though 
not  presented  as  a  claim  against  the  es- 
tate, and  may  charge  the  expense  to  the 
estate;  and  a  valid  order  of  sale  may  be 
made  for  the  purpose  of  redeeming  the 
mortgaged  premises,  and  of  paying  debts, 
expenses,  and  charges  of  administration. 
Estate  of  Freud,  131  Cal.  667;  82  Am.  St. 
Rep.  407;  63  Pac.  1U80.  An  executrix  can- 
not convey  property  of  the  estate  in  pay- 
ment of  an  individual  account  against  her- 
self, and  one  who  takes  such  property  is 
responsible  to  the  estate  as  for  a  conver- 
sion of  it;  nor  does  it  alter  the  case,  that 
her  account  with  the  taker  shows  some 
items  of  indebtedness  against  the  de- 
ceased, or  that  she  was  the  sole  legatee 
of  the  property.  Horton  v.  Jack,  126  Cal. 
521;  .IS  Pac.  1051. 

Title  and  right  of  possession  of  heir  in 
real  property.  The  title,  at  the  moment 
of  the  death  of  the  testator  or  intestate, 
vests  in  the  heirs  and  devisees,  subject 
only  to  the  lien  of  the  executor  or  admin- 
istrator for  the  payment  of  the  debts 
and  expenses  of  administration,  with   the 


right  in  the  administrator  of  present  pos- 
session, which  continues  till  the  estate  is 
settled  or  delivered  over  to  the  parties  en- 
titled by  the  order  of  the  court.  Estate  of 
Woodworth,  31  Cal.  595.  The  adminis- 
trator's possession  and  title  to  land  is  not 
adverse  to  the  heir,  but  he  is  in  privity 
with  and  represents  both  heirs  and  credi- 
tors; and,  so  far  as  any  but  creditors  are 
concerned,  the  heir  in  whom  the  title 
vests,  subject  only  to  the  right  of  the  ad- 
ministrator to  dispose  of  the  land  to  pay 
debts,  has  the  right  to  the  title  and  pos- 
session, and  the  right  to  maintain  an  ac- 
tion and  recover  possession,  as  against 
any  one  but  the  administrator,  and  may 
convey  his  title  and  right  of  possession 
while  the  estate  remains  undistributed. 
Spotts  V.  Hauley,  85  Cal.  155;  24  Pac.  738. 
The  title  of  the  heirs  of  a  deceased  per- 
son to  real  estate  owned  by  him  does  not 
originate  in  the  decree  of  distribution,  but 
comes  to  them  directly  from  their  an- 
cestor, subject  only  to  the  control  of  the 
probate  court,  and  the  possession  of  an 
administrator  appointed  by  that  court  for 
the  purpose  of  administration.  Bates  v. 
Howard,  105  Cal.  173;  38  Pac.  715.  The 
title  is  in  the  heirs  until  it  is  divested  by 
a  sale  of  the  land,  confirmed  by  the  court. 
Bennalack  v.  Richards,  116  Cal.  405;  48 
Pac.  622.  Upon  the  death  of  a  testator, 
the  interest  in  his  estate  devised  to  his 
widow  vests  in  her  immediately,  subject 
only  to  the  right  of  administration;  and 
upon  the  docketing  of  a  judgment  ren- 
dered against  her  pending  the  adminis- 
tration, it  becomes  a  lien  upon  her  interest 
in  the  real  estate  devised  to  her,  which 
continues  for  five  years.  Martinovich  v. 
Marsicano,  137  Cal.  354;  70  Pac.  459. 
Where  the  decedent  owned  an  undivided 
interest  in  land,  and  only  one  heir  joined 
with  the  other  owners  in  a  lease  thereof, 
covenanting  with  the  lessees  not  to  build 
a  saloon  thereon,  the  remaining  heirs  are 
entitled  to  be  let  into  possession  jointly 
with  the  lessees,  who  do  not  claim  under 
the  administrator,  and  may  lease  to  third 
parties  the  right  to  open  a  saloon,  which 
does  not  directly  disturb  the  operations 
of  the  first  lessees.  Berry  v.  Eyraud,  134 
Cal.  82;  66  Pac.  74.  The  land  of  a  de- 
ceased person  vests,  immediately  upon  his 
death,  in  his  heirs  and  devisees,  subject 
to  the  payment  of  his  debts.  Ryer  v, 
FJeteher  Ryer  Co.,  126  Cal.  482;  58  Pac. 
908.  Though  the  heirs  of  a  deceased  per- 
son, jirior  to  distribution,  have  no  right 
of  possession  and  control  of  the  realty  as 
against  the  administrator,  yet  as  against 
strangers  who  do  not  claim  under  the  ad- 
ministrator, the  lieirs  arc  entitled  to  the 
possession  of  lands  belonging  to  the  estate. 
Berry  v.  Eyraud,  134  Cal.  82;  66  Pac.  74. 

Court  cannot  take  charge  of  estate.  The 
administrator  cannot  be  deprived  of  the 
actual  custody  of  the  assets  of  the  estate, 
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by  an  order  of  the  court  directing  liiin 
where  and  how  he  shall  keep  them;  but  he 
is  liable  for  their  safety  on  his  bond,  and 
the  court  cannot  lawfully  take  charge  of 
the  assets  or  deprive  interested  parties  of 
the  security  of  the  bond.  Estate  of  Welch, 
llOCal.  60o;42Pac.  1089. 

Contract  for  sale  of  land  by  legatee,  ex- 
ecutrix. Where  the  executrix  is  the  sole 
legatee  of  the  estate,  and  at  the  time  of 
her  agreement  to  sell  the  land  the  time  for 
claims  against  the  estate  had  expired,  and 
all  debts  were  paid,  and  she  had  in  her 
hands  more  than  enough  money  to  close 
the  administration,  she  is  the  sole  benefi- 
cial owner  of  the  land,  and  the  contract 
for  the  sale  thereof  is  binding  on  her  per- 
sonally. Moffitt  y.  Kosecrans,  136  Cal.  416; 
69  Pae.  87. 

Court  and  executor  or  administrator  di- 
vested of  power  of  sale  how.  Where  the 
will  devises  a  life  estate,  and  provides  that 
upon  the  termination  thereof  the  property 
shall  be  sold  and  the  proceeds  divided 
among  several  beneficiaries,  they  may, 
after  the  termination  of  the  life  estate, 
elect  to  take  the  property  itself,  instead  of 
its  proceeds,  and  such  election,  when  mani- 
fested to  the  executor,  divests  him  of  his 
power  of  sale,  and  the  relation  of  the  bene- 
ficiaries to  the  land  is  thereafter  as  if  it 
had  been  directly  devised  to  them;  but 
such  election  must  be  the  unanimous  act 
of  all  the  beneficiaries,  and  cannot  be  of 
effect  if  any  of  them  is  under  disability, 
as  minors,  incompetents,  etc.  Bank  of 
Ukiah  v.  Eice,  143  Cal.  265;  101  Am.  St. 
Eep.  118;  76  Pac.  1020.  A  judgment  against 
the  administrator,  in  an  action  brought  by 
him  against  the  heirs,  to  obtain  possession 
of  land,  upon  findings  that  possession  by 
him  is  unnecessary  to  pay  debts,  expenses, 
or  legacies,  or  for  distribution,  does  not  di- 
vest the  administrator  or  the  court  of  the 
power  to  sell  the  land,  if  such  sale  is  for 
the  best  interests  of  the  heirs.  Estate  of 
Bazzuro,  161  Cal.  71;  118  Pac.  434. 

Permission  of  court  to  improve  property. 
The  permission  of  the  court  is  not  an  in- 
dispensable condition  to  the  allowance  of 
a  demand  for  needed  improvements,  where 
they  are  just  and  reasonable,  and  made  in 
the  interest  of  the  estate;  but  the  better 
practice  is  for  the  executor  first  to  procure 
permission  before  proceeding.  Estate  of 
Clos,  110  Cal.  494;  42  Pac.  971. 

Court  may  compel  account  of  foreign  as- 
sets. It  is  the  duty  of  a  domiciliary  ex- 
ecutor to  gather  in  and  account  for  the 
foreign  assets  of  his  testator,  to  the  extent 
of  his  conscious  ability  to  do  so;  and  the 
court  of  the  domicile  may  compel  him  to 
account  for  willful  neglect  to  perform 
such  dutv.  Estate  of  Ortiz,  86  Cal.  306;  21 
Am.  St.  Rep.  44;  24  Pac.  1034. 

Beneficiary  of  life-insurance  policy  may 
pay  premiums.  Where  a  testator  desig- 
nates his  "legal  heirs"  as  beneficiaries  in 
a  life-insurance  policy,  a  beneficiary  named 


in  such  policy,  although  parting  with  noth- 
ing, and  siinply  the  object  of  another's 
bounty,  has  a  vested  and  irrevocable  in- 
terest in  the  policy,  which  he  may  keep 
alive  for  his  own  benefit  by  paying  the 
premiums  or  assessments,  if  the  person  who 
effected  the  insurance  fails  to  do  so.  Yore 
v.  Booth,  110  Cal.  238;  52  Am.  St.  Eep.  81; 
42  Pac.  808. 

Law  at  time  of  death  controls  rights  of 
heirs.  The  rights  of  the  heirs  of  an  intes- 
tate are  controlled  by  a  statute  in  force  at 
the  time  of  the  death  of  the  intestate.  Es- 
tate of  Porter,  129  Cal.  86;  79  Am.  St.  Rep. 
78;  61  Pac.  659. 

Surviving  partner  must  account  with 
whom.  The  heirs  of  a  deceased  person  are 
not  the  proper  parties  to  maintain  an  ac- 
tion for  an  accounting  and  settlement  of  a 
partnership  between  the  decedent  and  a 
surviving  partner  or  his  representatives, 
and  they  have  no  legal  capacity  to  do  so; 
but  the  surviving  partner  is  required  to 
account,  not  with  the  heirs,  but  with  the 
executor  or  administrator  of  the  deceased 
partner,  whether  the  partnership  assets 
consist  of  real  or  personal  property,  or 
both.  Robertson  v.  Burrell,  110  Cal.  568; 
42  Pac.  10S6. 

Eight  of  action  by  administrator.  The 
right  of  action  by  the  administrator  is 
commensurate  with  his  right  to  reduce  the 
estate  of  the  decedent  to  possession,  and  in 
the  exercise  of  such  right  the  distinction 
between  equitable  and  legal  estates  is  not 
material;  the  administrator  may  sue  in 
equity  to  enforce  an  equitable  title  of  the 
estate,  by  setting  aside  a  voidable  deed 
made  by  the  decedent,  and  he  may  main- 
tain any  action,  legal  or  equitable,  which 
the  decedent  could  have  maintained  in  his 
lifetime.  Collins  v.  O'Laverty,  136  Cal.  31; 
68  Pac.  327. 

Pleading  in  action  by  administrator  or 
special  administrator.  An  action  for  death 
is  entirely  statutory,  and  an  administrator 
has  power  to  bring  such  an  action,  only  as 
the  statutory  trustee  for  heirs,  to  recover 
damages  which  they  have  suffered;  and 
where  the  complaint  does  not  allege  the 
existence  of  heirs,  it  states  no  cause  of  ac- 
tion for  damages,  and  is  fatally  defective. 
Webster  v.  Norwegian  Mining  Co.,  137  Cal. 
399;  92  Am.  St.  Rep.  181;  70  Pac.  276. 
Where  it  does  not  sufficiently  appear  upon 
the  face  of  the  complaint  that  a  special  ad- 
ministrator has  the  legal  capacity  to  sue 
as  such,  the  omission  can  only  be  taken 
advantage  of  by  answer:  it  is  not  a  good 
ground  of  demurrer.  Miller  v.  Luco,  80 
Cal.  257;  22  Pac.  195. 

Action  of  conversion  by  administrator. 
The  administrator  may  maintain  an  action 
for  the  wrongful  conversion  of  the  per- 
sonal estate  of  the  deceased,  intermediate 
the  death  and  the  issuance  of  letters. 
Jahns  V.  Xolting,  29  Cal,  507;  and  see 
Ham  v.  Henderson,  50  Cal.  367.  Until  dis- 
tribution,  the   administrator   is   absolutely 
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entitled  to  the  possession  of  all  the  per- 
sonal property  of  the  estate;  and  any  inter- 
ference depriving  him  of  the  possession  is 
a  conversion,  and  he  is  entitled  to  recover 
therefor,  without  proving  that  the  prop- 
erty is  necessary  to  satisfy  claims  against 
the  estate.  Horton  v.  Jacks,  115  Cal.  29; 
46Pac.  920. 

Conversion  against  executor.  Where  a 
chattel  mortgage  confers  the  right  of  pos- 
session of  the  personal  property  mortgaged 
after  default  in  payment  of  the  mortgage 
debt,  the  mortgagee,  after  default,  may 
maintain  an  action  for  conversion  against 
the  executor  of  the  deceased  mortgagor, 
who  sells  the  property,  after  demand  for 
possession,  though  sold  under  order  of  the 
court.  Mathew  v.  Mathew,  138  Cal.  344;  71 
Pac.  344.  Until  distribution,  the  executor 
is  entitled  to  receive  the  rents  and  profits 
of  the  land  as  a  part  of  the  assets  of  the 
estate,  and  he  is  not  liable  to  a  personal 
action  for  the  same,  at  the  suit  of  the 
devisee,  after  the  settlement  of  the  final 
account,  though  not  included  therein,  nor 
administered,  sold,  or  paid  out  by  the  ex- 
ecutor, or  distributed,  and  though  the  ex- 
ecutor was  guilty  of  a  devastavit  by 
neglect  to  account  therefor.  Washington 
V.  Black,  83  Cal.  290;  23  Pac.  300. 

Actions  and  defenses  by  heirs.  The  heirs 
of  a  deceased  person  are  entitled  to  all 
actions  and  defenses  necessary  to  the  pro- 
tection of  their  property,  except  those  de- 
pending on  the  right  of  possession,  which 
are  exclusively  vested  in  the  executor.  Es- 
tate of  Wickersham,  7  Cal.  Unrep.  70;  70 
Pac.  1080. 

Adverse  possession.  The  right  of  posses- 
sion vesting  in  an  administrator  or  ex- 
ecutor is  barred  in  the  same  way  as  the 
right  of  possession  of  any  other  trustee, 
bv  adverse  possession.  Webb  v.  Winter, 
135  Cal.  455;  67  Pac.  691.  The  possession 
of  the  administrator  may  be  added  to  that 
of  the  heir,  or  of  his  grantee,  to  make  out 
continuous  adverse  possession.  Spotts  v. 
Hanley,  85  Cal.  155;  24  Pac.  738.  Where 
the  individual  grantee  of  the  widow  enters 
into  possession  under  a  contract  of  sale 
from  her,  such  entry  is  in  subordination  to 
the  right  of  the  widow  and  children  to 
have  the  land  set  apart  as  a  probate  home- 
stead, and  does  not  become  adverse  to  any 
of  them  until  the  date  of  the  deed  from 
the  widow.  Phelan  v.  Smith,  100  Cal.  158; 
34  Pac.  667. 

Ejectment  by  heirs  or  devisees.  The  pos- 
session of  an  executor  is  that  of  the  heir 
or  devisee,  and,  as  against  third  persons, 
the  heir  or  devisee  can  maintain  an  action 
of  ejectment,  as  well  as  the  executor.  Col- 
ton  v.  Onderdonk,  69  Cal.  155;  58  Am.  Eep. 
556;  10  Pac.  395.  In  the  absence  of  any 
devise  of  the  land,  the  title  vests  in  the 
heir  on  the  death  of  the  ancestor,  and  the 
heir  may  maintain  an  action  in  ejectment 
to  recover  the  possession,  against  any  other 
person  than  the  executor  or  administrator. 


Estep  V.  Armstrong,  91  Cal.  659;  27  Pac. 
1091.  The  provision  of  this  section,  that 
the  heirs  or  devisees  may  maintain  an  ac- 
tion for  the  recovery  of  the  real  estate 
against  any  one,  except  the  administrator, 
is  applicable  only  to  those  heirs  or  dev- 
isees who  have  a  present  right  of  posses- 
sion, and  therefore,  a  present  cause  of 
action  as  against  every  one,  except  the  ad- 
ministrator. Pryor  v.  Winter,  147  Cal.  554; 
109  Am.  St.  Eep.  162;  82  Pac.  202.  An  heir 
can  maintain  ejectment,  only  as  against 
third  persons,  not  as  against  the  executor; 
in  such  an  action  the  question  whether 
there  will  be  debts  to  be  paid,  or  expenses 
of  administration,  cannot  be  determined: 
it  is  exclusively  within  the  jurisdiction  of 
the  probate  court.  Page  v.  Tucker,  54  Cal. 
121.  An  infant  heir,  notwithstanding  the 
invalidity  of  probate  proceedings,  may  re- 
cover his  interest  in  the  real  property,  and 
possession  thereof,  except  as  against  the 
administrator.  Phelan  v.  Smith,  100  Cal. 
158;  34  Pac.  667. 

Under  the  Probate  Act,  an  action  of 
ejectment  for  property,  of  which  an  intes- 
tate died  seised,  could  not  be  maintained 
by  the  heirs  until  the  administration  was 
settled,  or  the  property  was  distributed  to 
the  heirs  bv  a  decree  of  the  court  (Meeks 
v.  Hahn,  20  Cal.  620) ;  and  until  the  estate 
was  settled,  or  distribution  was  directed 
by  order  of  the  court,  neither  the  heirs  nor 
their  grantees  could  maintain  ejectment 
for  any  portion  of  the  real  property  (Meeks 
V.  Kirby,  47  Cal.  169);  and  if  lettters  were 
regularly  granted,  and  the  probate  court  ac- 
quired jurisdiction  over  the  estate,  though 
a  vacancy  occurred  in  the  office  of  executor 
or  administrator,  the  heir  or  devisee  could 
not  maintain  ejectment  during  such  va- 
cancy, so  long  as  the  administration  re- 
mained unclosed  (Chapman  v.  Ilollister, 
42  Cal.  462);  but,  under  the  code,  an  ac- 
tion in  ejectment  is  maintainable  by  the 
heir,  notwithstanding  the  pendency  of  ad- 
ministration. McFadden  v.  Ellmaker,  52 
Cal.  348. 

Ejectment  by  executor  or  administrator. 
The  executor  may  maintain  an  action  in 
ejectment  against  the  heir  to  recover  the 
possession.  Page  v.  Tucker,  54  Cal.  121. 
AV'here,  pending  an  appeal  in  a  Federal 
court,  in  proceedings  for  the  confirmation 
of  a  Mexican  land  grant,  the  appellant 
dies,  leaving  a  will,  and  his  heirs  are  sub- 
stituted in  his  stead,  and  the  court  con- 
firms the  grant  to  the  heirs,  the  legal  title 
is  in  them,  and  the  administrator  with  the 
will  annexed  cannot  maintain  an  action  to 
recover  possession.  Emeric  v.  Penniman, 
26  Cal.  119. 

What  constitutes  suit  to  quiet  title.  A 
suit  to  set  aside  and  cancel  a  deed  of  the 
decedent,  for  want  of  capacity  of  the 
grantor,  and  for  undue  influence  and  fraud 
of  the  grantee  in  taking  advantage  of  the 
incapacity,  illness,  and  wcaknes^s  of  mind 
of  the  grantor  to  procure  the  deed,  is,  in 
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effect,  a  suit  to  quiet  the  title  of  the  estate 
against  the  pretended  grantee.  Collins  v. 
O'Laverty,  13(j  Cal.  31;  C8  Pac.  327. 

Who  may  bring  action  to  quiet  title.  An 
administrator,  having  the  right  to  posses- 
sion, may  bring  an  action  to  quiet  title  to 
real  estate  which  belonged  to  the  decedent. 
Pennie  v.  Hildreth,  81  Cal.  127;  22  Pac. 
398.  A  special  administrator  may  join  with 
the  heirs  in  an  action  to  quiet  title.  Miller 
V.  Luco,  80  Cal.  257;  22  Pac.  195.  The 
purchaser  of  land  from  the  devisee  of  the 
decedent,  who  receives  a  conveyance  of 
the  title  of  such  devisee  before  settlement 
or  distribution  of  the  estate,  may  main- 
tain an  action  to  quiet  title  to  the  devised 
premises,  as  against  any  one  but  the  ex- 
ecutor or  administrator.  Jordan  v.  Fay, 
98  Cal.  264;  33  Pac.  95.  An  action  to  quiet 
title  to  land  may  be  maintained  or  de- 
fended by  the  heirs  of  the  deceased,  in 
their  own  name,  without  joining  the  ad- 
ministrator; and  where  the  administrator 
is  originally  joined  as  a  defendant  with 
the  heirs,  and  judgment  rendered  against 
them,  an  order  dismissing  a  motion  for  a 
new  trial  as  to  the  administrator  is  with- 
out injnrv  to  the  heirs.  Tryon  v.  Huntoon, 
67  Cal.  32o;  7  Pac.  741. 

Issues  from  pleadings  in  action  to  quiet 
title.  A  general  denial  in  an  answer  to  an 
unverified  complaint  by  an  administrator, 
in  an  action  to  quiet  title,  puts  in  issue  the 
plaintifL''s  title  and  position  as  adminis- 
trator. Pennie  v.  Hildreth,  81  Cal.  127;  22 
Pac.  398. 

Erroneous  order  in  action  to  quiet  title. 
In  an  action  by  an  heir  to  quiet  title  to 
land  of  the  decedent,  as  against  benefi- 
ciaries claiming  under  the  will,  where  a  de- 
murrer to  the  defense  under  the  will  is 
improperly  sustained,  an  order  striking  out 
a  denial  of  the  heir's  title  as  sham  is  erro- 
neous. Toland  v.  Toland,  123  Cal.  140;  55 
Pac.  681. 

Action  of  trespass  by  devisee.  Where 
the  sole  devisee  is  in  possession  pending 
the  administration,  he  may  maintain  an 
action  in  his  own  name  for  trespass  com- 
mitted on  the  land  after  the  death  of  the 
testator,  and  while  he  is  in  possession. 
Colton  V.  Onderdonk,  69  Cal.  155;  58  Am. 
Eep.  556;  10  Pac.  395. 

Action  by  heirs  to  set  aside  decedent's 
deed.  The  heirs  may  maintain  an  action 
to  set  aside  deeds  made  by  the  decedent, 
because  of  the  fraud  of  the  grantee  in  tak- 
ing advantage  of  his  weakness  of  mind  and 
body.  Trubody  v.  Trubody,  137  Cal.  172; 
69  Pac.  968. 

Trusts.  Whether  property  devised  by  a 
testator  to  his  wife,  in  trust  for  his  chil- 
dren, with  power  of  sale,  is  personal  prop- 
erty or  unproductive  real  estate,  the  widow, 
who  qualifies  as  executrix,  does  not  take 
as  executrix,  but  as  the  donee  of  a  power, 
in  her  character  as  trustee.  Morffew  v.  San 
Francisco  etc.  R.  R.  Co.,  107  Cal.  587;  40 
Pac.  810.     A  provision,  in  the  will,  for  the 


sale  of  land,  with  an  expression  of  the  de- 
sire of  the  testator  that,  upon  a  sale,  all 
unpaid  legacies  should  be  paid  at  once  and 
in  full,  does  not  create  a  valid  trust  in 
relation  to  the  land,  nor  any  trust,  other 
than  such  as  pertains  to  the  of&ce  of 
executor.  Bennalack  v.  Richards,  116  Cal. 
405;  48  Pac.  622.  The  heir,  and  not  the 
administrator,  is  the  proper  party  to  bring 
an  action  to  enforce  a  trust  and  compel  a 
conveyance  of  the  legal  title.  Janes  v. 
Throckmorton,  57  Cal.  368.  An  heir,  suing 
in  behalf  of  all  the  heirs,  may  maintain  an 
action  to  enforce  a  constructive  trust  aris- 
ing by  operation  of  law,  and  to  compel  the 
setting  aside  of  transfers  of  real  property 
and  of  mortgages  belonging  to  the  dece- 
dent. Kimball  v.  Tripp,  136  Cal.  631;  69 
Pac.  428.  There  is  nothing  illegal  or 
against  public  policy  in  the  mere  fact  that 
a  person  equitably  entitled  to  real  prop- 
erty permits  the  legal  title  to  remain  in 
another;  nor  is  such  person  estopped  from 
asserting  his  equity  and  enforcing  the  trust 
as  against  the  administrator  and  creditor 
of  the  deceased  trustee,  where  no  act  of 
such  person  induced  the  creditor  to  give 
credit  to  the  decedent.  Murphy  v.  Clayton, 
113  Cal.  153;  45  Pac.  267. 

Grantee  of  heir  or  devisee  takes  what. 
One  to  whom  the  title  or  interest  of  an 
heir  is  transferred  pending  administration, 
takes  only  so  much  of  the  distributive 
share  of  the  heir  as  remains  after  the  pur- 
poses and  objects  of  administration  have 
been  satisfied.  Curtis  v.  Schell,  129  Cal. 
208;  79  Am.  St.  Rep.  107;  61  Pac.  951.  A 
grantee  of  a  devisee  under  a  will  takes  the 
title  subject  to  administration.  Blair  v. 
Hazzard,  158  Cal.  721;  112  Pac.  298.  The 
purchaser  from  the  distributee  acquires 
only  the  title  of  the  latter;  and  the  pur- 
chaser must  be  presumed  to  know  the 
nature  of  such  title,  as  shown  by  the  rec- 
ords. Ashton  V.  Heggerty,  130  Cal.  516;  62 
Pac.  934.  A  gift  by  the  widow  of  the  de- 
ceased, of  personal  property  of  the  de- 
ceased, intermediate  his  death  and  the 
issuance  of  letters,  does  not  confer  upon 
the  donee  either  the  title  to  or  the  right  to 
the  possession  of  such  property,  as  against 
the  administrator.  Jahns  v.  Nolting,  29 
Cal.  507. 

Purchaser  at  foreclosure  of  mortgago 
fiven  by  devisee  takes  what.  Upon  the 
death  of  the  testator,  each  devisee  of  lands 
devised  by  him,  and  directed  to  be  kept  in- 
tact and  undistributed  until  the  majority 
of  the  youngest  son,  acquires  a  vested 
future  interest  in  such  lands,  which  is  sub- 
ject to  be  transterred  or  mortgaged  by  the 
devisee  as  if  it  were  an  estate  in  posses- 
sion; and  upon  the  foreclosure  of  a  mort- 
gage of  the  estate  devised,  given  by  one  of 
the  devisees,  the  purchaser  takes  only  the 
share  and  interest  in  the  estate  of  the  de- 
cedent which,  but  for  the  mortgage  and 
foreclosure,    the    mortgagor    himself    could 
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have  taken.  Dunn  v.  Schell,  122  Cal.  626; 
55  Pac.  595. 

Heirs  or  devisees  take  nothing  after  fore- 
closure. By  a  sheriff's  deed  under  the  fore- 
closure of  a  mortgage  given  by  deceased, 
the  purchaser  acquires  all  the  right  of  the 
deceased  in  the  land  at  the  time  of  his 
death,  and  nothing  passes  to  his  heirs  or 
devisees.  Dickey  v.  Gibson,  121  Cal.  276; 
53  Pac.  704;  and  see  Estate  of  Burton,  64 
Cal.  428;  1  Pac.  702;  Estate  of  Kimberly, 
97  Cal.  281;  32  Pac.  234. 

Who  may  dispose  of  body.  Where  the 
will  is  silent  on  the  subject  of  the  disposi- 
tion of  the  body  of  the  decedent,  the  court 
has  no  power  to  fix  the  place  of  interment, 
or  to  commit  the  interment  to  a  stranger: 
the  right  to  dispose  of  the  body,  in  such 
case,  belongs  to  the  widow  or  next  of  kin 
of  the  decedent.  O'Donnell  v.  Slack,  123 
Cal.  285;  43  L.  R.  A.  388;  55  Pac.  906. 

Right  of  appeal.    See  note  post,  §  1714. 

Heir's  rights  in  personalty  of  ancestor.  See 
note  112  Am.  St.  Rep.  728. 

Nature  and  title  of  executor  or  administrator 
to  lands  of  decedent.  See  note  136  Am.  St  Rep 
81. 

Eight  of  legatee  or  distributee  to  sue  for  assets 
belonging  to  decedent's  estate.  See  note  4  Ami. 
Cas.  193. 

Eights  to  rents  on  lease  of  intestate's  property. 
See  note  40  L.  R.   A.   321. 

Eight  of  next  of  kin  to  maintain  action  in  in- 
terest of  estate.    See  note  22  L.  R.  A.  (N.  S.)  454. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  461,  §  114.  The  last  clause  of  this  section  is 
new,  and  intended  to  place  it  within  the  power 
of  parties,  more  directly  interested  in  the  estate 
than  the  executor  or  administrator,  to  assert  a 
right  to  real  property  and  to  maintain  it,  if  pos- 
sible, by  an  action  at  law.  This  section  was 
modified  so  as  to  obviate  the  difficulties  pre- 
sented in  the  case  of  Meeks  v.  Kirkby,  1  Cal. 
Unrep.  711,  and  the  many  other  questions  pre- 
sented in  the  cases  here  cited.  See  §§  1573,  1574, 
post,  and  notes;  and  Chapman  v.  Hollister,  cited 
in  note  to  §  1411,  ante.  Under  the  law,  as  it 
existed  before  the  adoption  of  the  code,  the  su- 
preme court  made  these  various  decisions,  all 
being  in  consonance  with  that  which  is  declared 
in  the  text. 

Possession  of  estate.  By  the  law  of  this  state, 
all  properly  of  the  deceased,  real  and  personal, 
remains  in  the  posses.sion  of  the  administrator 
until  administration  of  the  estate  is  completed, 
or  a  decree  of  distribution  is  made.  Curtis  v. 
Sutter,  15  Cal.  264.  "The  principal  question  in 
this  case  is,  whether  the  heir  can  maintain  e.iect- 
ment  for  realty  left  by  the  ancest  ir.  a  cunsider- 
able  period  elapsing  after  the  death,  and  no 
administration  having  been  taken  on  the  estate, 
ar.d  there  being  no  debts.  We  think,  indepen- 
dently of  other  qualifications  than  the  fact,  that 
no  administration  exists  upon  the  estate,  that  the 
heir  may  maintain  this  action.  He  has  a  right 
of  entry,  subject  only  to  the  claim  of  the  admin- 
istrator, when  there  is  one.  This  follows  from 
his  general  title,  cast  by  the  descent,  which  is 
only  qualified  by  the  particular  statutory  right' 
given  the  administrator."  Such  was  the  lan- 
guage of  Judge  Baldwin,  in  UpdegrafT  v.  Trask, 
18  Cal.  459,  citing,  in  support,  the  case  of 
Beckett  ▼.   Selover,   7   Cal.  216;    68   Am.  Dec.  237; 


and   Bufford   v.    Holliman,    10   Tex.    564;    60   Am. 
Dec.  223.      The  administrator  has  the  right  to  the 
possession,    to   receive    the   rents   and   profits,    and 
is    required    to    take    possession,    and    to    maintain 
actions  for  such  possession,   by  §§  194,   195  (Code 
§§1581,    1582,    post).     Meeks    v.    Hahn,    20    Cal. 
627.      In    this    case,    the    court,    speaking    of    the 
requirements    of    the    law    of    "descents    and    dis- 
tributions,"   that   the   estate   shall   descend   to   the 
heirs,   says  that  the  law  must  be  read  in  connec- 
tion   with    the    clauses    above    cited,    whi(?n    place 
the    right    of    present    possession    in    the    adminis- 
trator.     This    is    now    the    law    of    the    Civ.    Code. 
See  Haymond   and  Burch's  Ann.   Civ.  Code,  §  1384, 
and  note.      Money  for  goods  sold  on   consignment 
forms   no   part   of  the   assets   of   the   estate.     Stan- 
wood  V.   Sage,   22    Cal.   518.      In   Grattan   v.   Wig- 
gins,   23    Cal.    29,    it    was    held    a    misjoinder    of 
parties    plaintiff    for    Rebecca    Grattan,     an    heir 
of  the  estate,  to  be  joined  with  the  administrator. 
The  text   here  expressly  permits  this  joinder.    The 
right    of    possession    of    the    administrator    relates 
back  to   the   death   of  the  decedent  from   the   date 
of  granting  letters,   and  he   may  maintain   trover, 
or   an   action   in   the   nature    thereof,    for   the   per- 
sonal  property   of   the   estate   taken   by   defendant 
after   the    death,    but   before    letters    were    issued. 
Jahns    V.     Nolting,    29    Cal.    511.      In    Estate    of 
Woodwnrth,   31  Cal.  604,  this  subject  is  reviewed 
at  length,  citing  the  cases  above  referred  to,   and 
also  2  Redfield  on  Wills,  p.  592.      The  court  say: 
"The    title,    at    the    moment    of    the    death    of    the 
testator     or     intestate,     vests     in     the     heirs     and 
devisees,   subject  only  to  the  lien  of  the  executor 
or    administrator    for    the    payment    of    the    debts 
and  expenses  of  aaministration,  with  the  right  in 
the    administrator    of    present    possession,    which 
continues    till    the    estate    is    settled    or    delivered 
over   to   the   parties   entitled   by   the   order   of    the 
probate     court.    .    .    .   The     possession,     with     the 
right  to  collect  rents,  is  only  given  to  the  executor 
or   administrator   to   enable   him    to    settle   up    the 
affairs   of    the    estate    in    the    mode    prescribed    by 
law."      See  §  1453,    post.     See    also    the    peculiar 
case    of    a    co-executrix    and    heir    possessing    cer- 
tain  of   the   estate  and  using   it,   and   dying  while 
executrix,    her    co-executor    is    not    liable    for    her 
acts,  nor  responsible  for  estate  which  never  came 
into    his    hands.     Abila   v.    Burnett,    33    Cal.    667, 
citing  last   case   supra,   held  that   the   co-executrix 
took    subject   to    administration.      If   the    adminis- 
trator  puts    the    estate    to   his    own    personal    use, 
he   is   responsible   therefor.     Walls   v.   Walker.    37 
Cal.   431;   99  Am.   Dec.   290;   see  Harlan  v.   Peck, 
January   term,    1868,    (not   reported,)    and   Meeks 
V.    Kirby,     supra,     and    cited    in    note    to  §  1573, 
post.      We   conclude,    then :    "At   common   law,   the 
real   estate    is   the   heir's,    the   personal    estate   the 
administrator's,   and  this  rule  is  not   altered  with 
us,    except   so   far   as   regards   the   temi)orary    cus- 
tody of  the  realty:    the  inheritance  is  not  affected. 
True,   the   administrator  may  sell   it,  but  this   can 
only    be    by    suit    against    the    heir,    by    the    pro- 
ceedings   in     the    probate     court,     and    under    its 
decree."    Beckett   v.   Selover,   7   Cal.   229;    68   Am. 
Dec.  237;   see   1  Havmond  and  Burch's  Ann.   Civ. 
Code,  §  1384,  p.   389,   and  note,  by  which   the  ad- 
ministrator  or   executor   takes   in    trust.      V.'ho    is 
such  trustee.     See  Civ.  Code,  §  1385.      In  Beckett 
v.     Selover,    supra,     it    was    held    that    "the    true 
theory  is.  that  linth  the  real  and  the  persona!  es- 
tate of  the  intestate  vests  in  the  heir,   subject   to 
the  lien   of   the  administrator  for  the   payment   of 
the    debts    and    the    expenses    of    administration, 
and  with   the   ri.sht   in   the   administrator   of   pres- 
ent  possession,"    and    this   is   repeated   in   Haynes 
v.  Meeks,  10  Cal.  120;   70  Am.  Dec.  703.      It'will 
be  observed  that  §  1384  of  the  Civil  Code  forever 
settles   all  controversy   on   this  point,  by  a  positive 
declaration     to    whom    the     property     of    the    de- 
cedent passes.      It  is  vested  in  the  executors  and 
administrators.     See  note  to  Civ.  Code,  §  1384. 

§  1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or  de- 
visees. Unless  it  satisfactorily  appear  to  the  court  that  the  rents,  issues, 
and  profits  of  the  real  estate  for  a  longer  period  are  necessary  to  be  received 
by  the  executor  or  administrator,  wherewith  to  pay  the  debts  of  the  dece- 
dent, or  that  it  will  probably  be  necessary  to  sell  the  real  estate  for  the 
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payment  of  such  debts,  the  court,  at  the  end  of  the  time  limited  for  the 
presentation  of  claims  against  the  estate,  must  direct  the  executor  or  admin- 
istrator to  deliver  possession  of  all  the  real  estate  to  the  heirs  at  law  or 
devisees. 

Legislation  §   1453.       1.  Enacted     March     11,  CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 

1872.  p.   461,  §  114.      This    is   an    entirely    new   section, 

2.   Amended  by  Code  Amdts.  1880,  p.  85,   (1)  and   the  propriety  of  enacting  it,   it  is  presumed, 

in  first  line,   (a)    changing  "appears"   to  "appear"  will  sufficiently  appear  on  reading  it.      The  same 

and    (b)    omitting   "probate"   before   "court";    (2)  idea  was  embodied  in  the  work  of  .Judge  Currey, 

substituting    "the    court,    at    the    end    of    the    time  of  the  former  commission.      See  note  to  preceding 

limited  for  the  presentation  of  claims  against  the  section,  and  cases  there  cited,  and  §§  1573—1581, 

estate,"   for   "at  the   end  of  ten   months   from   the  post,  and  notes, 
first    publication    of    the    notice    to    creditors,    the 
court." 

§  1454.  Surviving  heirs  may  collect  money  deposited  in  bank.  The  sur- 
viving husband  or  wife  or  the  guardian  of  the  estate  of  any  insane  or  in- 
competent husband  or  wife,  of  any  deceased  person,  or  if  no  husband  or  wife 
is  living,  then  the  children,  or  the  guardian  of  the  estates  of  any  minor  or 
insane  or  incompetent  children  of  said  deceased,  or,  if  no  children  are  living, 
then  the  father  or  mother  or  guardian  of  the  estate  of  any  insane  or  incom- 
petent father  or  mother  of  such  decedent,  and  if  neither  the  father  nor 
mother  is  living,  then  the  brothers  and  sisters  or  the  guardian  of  the  estates 
of  any  minor  or  insane  or  incompetent  brothers  and  sisters  of  such  decedent, 
may,  without  procuring  letters  of  administration,  collect  of  any  bank  any 
sum  which  said  deceased  may  have  left  on  deposit  in  such  bank  at  the  time 
of  his  or  her  death ;  provided,  such  deposits  shall  not  exceed  the  sum  of  one 
thousand  dollars.  Any  bank,  upon  receiving  an  affidavit  stating  that  said 
depositor  is  dead,  and  that  affiant  is  the  surviving  husband  or  wife  or  the 
guardian  of  the  estate  of  an  insane  or  incompetent  surviving  husband  or 
wife,  as  the  case  may  be,  of  said  decedent,  or  stating  that  decedent  left  no 
husband  or  wife,  and  that  affiant  is  the  child,  or  that  affiants  are  the  chil- 
dren, or  the  guardians  of  the  estates  of  the  minor,  insane  or  incompetent 
children,  as  the  case  may  be,  of  said  decedent,  or  stating  that  decedent  left 
neither  husband,  wife  nor  children,  and  that  affiant  is  the  father  or  mother, 
or  the  guardian  of  the  estate  of  the  insane  or  incompetent  father  or  mother, 
as  the  case  may  be,  of  said  decedent,  or  stating  that  the  decedent  left  neither 
husband,  wife,  children,  father  nor  mother,  and  that  affiants  are  the  brothers 
and  sisters,  or  the  guardians  of  the  estates  of  the  minor,  insane  or  incom- 
petent brothers  and  sisters,  as  the  case  may  be,  of  said  decedent,  and  that 
the  whole  amount  that  said  decedent  left  on  deposit  in  any  and  all  banks  of 
deposit  in  this  state,  does  not  exceed  the  sum  of  one  thousand  dollars,  may 
pay  to  said  affiant  or  affiants  any  deposit  of  said  decedent,  if  the  same  does 
not  exceed  the  sum  of  one  thousand  dollars,  and  the  receipt  of  such  affiant 
or  affiants,  is  sufficient  acquittance  therefor. 

Legislation   §    1454.       1.   Addition     by     Stats.  time  of  his  or  her  death;   provided,   snch   deposit 

1901,  p.  209;   unconstitutional.      See  note    ante,  shall  not   exceed  the  sum  of  five  hundred  dollars. 

§  5.  Any  bank,  upon  receiving  an  affidavit  stating  that 

2.   Added    by    Stats.    1907,    p.    327,    and   is    a  said  depositor  is  dead,  and  that  affiant  is  the  sur- 

codification  of  the  act  approved  February  18,  1874  viving   husband   or  wife,    as   the   case   may   be,    or 

(Slats.    1873-74),    as    amended    by    Stats.    1895,  stating  that  decedent  left  no  husband  or  wife,  and 

p.  32   (the  latter  becoming  a  law.  under  constitu-  that  affiant   is  or  affiants  are  the  children  of  said 

tional    provision      without    governor's    approval),  decedent,    and    that   the   whole   amount    that    dece- 

authorizing   the   husband   or   wife   or   next   of   kin  dent   left   on  deposit   in  any   and   all  banks  of  de- 

of   a   deceased  person   to    collect   and  receive   sav-  posit  in  this  state  does  not  exceed  the  sum  of  five 

ings  bank  deposits.      When   enacted   in   1907,    the  hundred   dollars,    may  pay   to   said   affiant   or   affi- 

seetion  read:  "§  1454.      The  surviving  husband  or  ants    any    deposit    of    said   decedent,    if    the    same 

wife  of  any  deceased  person,  or,  if  no  husband  or  does  not  exceed  the  sum  of  five  hundred  dollars, 

wife  is  living,  then  the  children  of  such  decedent,  and  the  receipt  of  such  affiant  is  sufficient  acquit- 

may,   without  procuring  letters  of  administration,  tance  therefor." 

collect  of  any  bank  any  sum  which  said  deceased  3.   Amended  by  Stats.  1915,  p.  532,  recasting 

may   have   left  on   deposit   in   such   bank    at   the  the  section. 
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ARTICLE  II. 

EMBEZZLEMENT  AND  SUERENDER  OF  PROPERTY  OF  ESTATE. 


pelled    to    disclose    by    imprisonment. 
Liable  for  double  damages. 
Persons    intrusted    with    estate    of    dece- 
dent may  be  cited  to  account. 


§  1458.     Embezzling  effects  of  a  decedent. 

§  1459.  Citation  to  persons  suspected  of  embez- 
zlement. §  1461. 

§  1460.  Refusal  to  obey  citation,  penalty  for, 
and  for  embezzlement.      May  be  com- 

§  1458.  Embezzling  effects  of  a  decedent.  If  any  person  embezzles,  con- 
ceals, smuggles,  or  fraudulently  disposes  of  any  of  the  moneys,  goods,  chat- 
tels, or  effects  of  a  decedent  he  is  chargeable  therewith,  and  liable  to  an 
action  by  the  executor  or  administrator  of  the  estate  for  double  the  value 
of  the  property  so  embezzled,  concealed,  smuggled,  or  fraudulently  disposed 
of,  to  be  recovered  for  the  benefit  of  the  estate. 

Action    by    executors,    etc.,    generally.     Ante,        constitutional,  or  upon  the  ground  that  the 


§  1452  ;  post,  §§  1460,  1581  et  seq. 

Legislation  §  1458.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  116,  which 
read:  "If  any  person,  before  tbe  granting  of  let- 
ters testamentary  or  of  administration  shall  em- 
bezzle or  alienate  any  of  the  moneys,  goods,  chat- 
tels, or  eiifects  of  any  deceased  person,  he  shall 
stand  chargeable  and  be  li.ibJe  to  the  action  of 
the  executor  or  administrator  of  the  estate,  for 
double  the  value  of  the  property  so  embezzled 
or  alienated,  to  be  recovered  for  the  benefit  of 
the  estate."  When  enacted  in  1872,  §  1458  read: 
"If  any  person  before  the  granting  of  letters  tes- 
tamentary or  of  administration,  embezzles  or 
alienates  any  of  the  moneys,  goods,  chattels,  or 
effects  of  a  decedent,  he  is  chargeable  therewith, 
and  liable  to  an  action  by  the  executor  or  ad- 
ministrator of  the  estate,  for  double  the  value  of 
the  property  so  embezzled  or  alienated,  to  be  re- 
covered for  the  benefit  of  the  estate." 

3.  Amendment  by  Stats.  1901,  p.  209;  un- 
constitutional.   See  note  ante,   §  5. 

3.  Amended  by  Stats.  1907,  p.  328;  the  code 
commissioner  sayinp-,  "The  amendment  omits  the 
word  'alienates,'  and  inserts  in  lieu  thereof  the 
words  'conceals,  smuggles,  or  fraudulently  dis- 
poses, f]  to  make  the  phraseology  of  the  section 
uniform  with  that  of  §§  1459  and  1460.  A  rem- 
edy of  this  kind  should  not  be  given  except  in 
cases  where  the  action  of  the  defendant  has  been 
fraudulent  or  criminal.  The  amendment  also 
makes  the  section  apply  to  embezzlement  com- 
mitted at  any  time,  whether  administration  is 
pending  or  not.  It  would  seem  to  be  as  iinpor- 
tanf  in  the  one  case  as  in  the  other." 

Construction  and  constitutionality  of  sec- 
tion. This  section  does  not  give  a  new 
right  of  action,  nor  create  a  remedy  where 
one  did  not  previously  exist:  it  merely  in- 
creases the  measure  of  damages,  in  case 
the  tortious  conversion  has  been  committed 
at  a  particular  time,  when  the  property  is 
peculiarly  exposed  to  loss.  Jahns  v.  Nolt- 
ing,  29  Cal.  507.  The  sections  constituting 
this  article  are  remedial  and  not  penal  in 
their  character,  and  are  not  unconstitu- 
tional. Levy  V.  Superior  Court,  10.5  Cal. 
600;  29  L.  R.  A.  811;  38  Pac.  965;  107  U.  S. 
175;  42  L.  Ed.  126;  17  Sup.  Ct.  Rep.  769. 
This  section  is  not  penal,  but  remedial,  and 
does  not  afford  the  exclusive  remedy  for 
embezzling  and  alienating  the  personal  es- 
tate of  the  deceased,  intermediate  the  death 
and  the  grant  of  letters.  Jahns  v.  Nolting, 
29  Cal.  507.  The  probate  court  is  not  pro- 
hibited from  proceeding  under  the  sections 
constituting  this  article,  either  upon  the 
ground  that  the  provisions  thereof  are  un- 


proceedings  in  the  probate  court  involve 
passing  upon  title  to  property,  and  are  no't 
within  the  jurisdiction  of  the  court.  Levy 
v.  Superior  Court,  105  Cal.  600;  29  L.  R.  A. 
811;  38  Pac.  965. 

Power  of  court.  The  power  of  the  court 
in  matters  of  this  kind  is  analogous,  in  its 
extent  and  object,  to  the  power  exercised 
by  courts  of  chancery  upon  bills  of  dis- 
covery.  Mesmer  v.  Jenkins,  61  Cal.  151. 

"Embezzle"  and  "alienate,"  defined.  "To 
embezzle,"  as  the  term  is  employed  in  this 
section,  is  fraudulently  to  appropriate  to 
one's  own  use  or  conceal  the  eifects  of  the 
estate  which  such  person  has  in  his  posses- 
sion; and  "to  alienate,"  found  in  this  sec- 
tion before  the  amendment  of  1907,  is 
wrongfully  to  transfer  such  property  to 
another.   Jahns  v.  Nolting,  29  Cal.  507. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  462,  §  116.  The  case  of  Beckman  v.  McKay, 
14  Cal.  252,  was  an  action  under  tliis  section. 
The  court  below  instructed  the  jury  that  "if  they 
believe  from  the  evidence  tliat  the  defendant  did 
receive  the  property  mentioned  in  the  complaint 
belonging  to  the  estate  of  William  Geddes,  de- 
ceased, and  converted  and  appropriated  it  to 
his  own  use,  and  refused  to  deliver  the  same 
when  demanded,  etc.,  they  will  find  for  the 
plaintiff."  This  instruction  was  objected  to  be- 
cause it  did  not  fix  the  time  of  alienation.  It 
neither  assumes  that  the  alienation  was  jjrior  or 
subsequent  to  issuing  letters,  and  is  not  errone- 
ous, for  the  proof  may  have  established  the  time 
correctly.  In  Grattan  v.  Wiggins,  23  Cal.  29,  it 
was  held  that  administrator's  right  of  possession 
related  back  to  death  of  decedent  from  the  date 
of  letters.  A  mere  demand  and  a  refusal  does 
not,  under  this  section,  constitute  a  conversion. 
More  is  required.  Beckman  v.  McKav,  14  Cal. 
253.  The  position  that  §  116  (this  code  §  1458) 
affords  the  exclusive  remedy  for  embezzling  and 
alienating  the  effects  of  the  deceased,  intermedi- 
ate the  death  of  the  deceased  and  the  grant  of 
administration,  cannot  be  maintained,  unless  that 
section  can  be  held  to  be  a  penal  statute;  and 
it  is  not  improper  to  add,  tliat  if  it  should  so 
be  held,  it  would  not  necessarily  follow  that  the 
remedy  was  exclusive;  for  the  right  of  action 
existing  for  the  conversion,  independently  of 
that  section,  it  might  well  be  that  the  remedy 
was  cumulative.  Jahns  v.  Nolting,  29  Cal.  511. 
The  court  here  considers  at  length  the  differ- 
ence between  this  section  and  a  penal  statute; 
citing  Reed  v.  Northfield,  13  Pick.  94;  23  Am. 
Dec.  662;  Suffolk  Bank  v.  Worcester  Bank,  5 
Pick.  106;  Krohock  v.  Pattee,  38  Me.  103; 
Bayiird  v.  Smith,  17  Wend.  88;  Sedgwick  on 
St;.tutory  and  Constitutional  Law,  p.  390;  and 
citinT  also  the  case  of  Heckman  v.  McKay,  supra, 
declaring  again  that  the  action  is  substantially 
the  action  of  trover. 
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§  1459.  Citation  to  persons  suspected  of  embezzlement.  If  any  executor, 
administrator,  or  other  person  interested  in  the  estate  of  a  decedent,  com- 
plains to  the  superior  court,  or  a  judo:e  thereof,  on  oath,  that  any  person  is 
suspected  to  have  concealed,  embezzled,  smujjsled.  or  fraudulently  disposed 
of  any  moneys,  goods,  or  chattels  of  the  decedent,  or  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other  writings, 
which  contain  evidences  of  or  tend  to  disclose  the  right,  title,  interest,  or 
claim  of  the  decedent  to  any  real  or  personal  estate,  or  any  claim  or  demand, 
or  any  lost  will,  the  said  court  or  judge  may  cite  such  person  to  appear 
before  such  court,  and  may  examine  him  on  oath  upon  the  matter  of  such 
complaint.  If  such  person  is  not  in  the  county  where  the  decedent  died,  or 
where  letters  have  been  granted,  he  may  be  cited  and  examined  either  before 
the  superior  court  of  the  county  where  he  is  found,  or  before  the  superior 
court  of  the  county  where  the  decedent  died,  or  where  letters  have  been 
granted.  But  if  he  appears  and  is  found  innocent,  his  necessary  expenses 
must  be  allowed  him  out  of  the  estate. 


Legislation  §  1459.  1.  Enactpd  March  11, 
lS7-^;_based  on  Probate  Act  1851,  §  117,  which, 
read:  "If  any  executor  or  administrator,  heir, 
legatee,  creditor,  or  other  person  interested  iu 
the  estate  of  any  deceased  person,  shall  complain 
to  the  probate  judge,  on  oath,  that  any  person  is 
suspected  to  have  concealed,  embezzled,  smuggled, 
conveyed  away,  or  disposed,  of  any  moneys,  goods, 
or  chattels  of  the  deceased;  or  that  he  has  in 
his  possession,  or  knowledge,  any  deeds,  convey- 
ances, lands,  contracts,  or  other  writings,  which 
contain  evidences  of,  or  tend  to  disclose  the  right, 
title,  interest,  or  claim  of  the  deceased  to  any 
real  or  personal  estate,  or  any  claim  or  demand, 
or  any  last  will  of  the  deceased,  the  said  judge 
may  cite  such  person  to  appear  before  the  pro- 
bate court,  and  may  examine  him  on  oath  upon 
the  matter  of  such  complaint.  If  such  person 
be  not  in  the  county  where  letters  have  been 
granted,  he  may  be  cited  and  examined  either 
before  the  probate  court  of  the  county  where  he 
may  be  found,  or  before  the  court  issuing  the 
order  or  citation.  But  if  in  the  latter  case  he 
appear  and  be  found  innocent,  his  necessary  ex- 
penses shall  be  allowed  him  out  of  the  estate." 
When  enacted  in  1872,  §  1459  read  as  at  present, 
except  for  the  amendments  of  1880  and  1907. 

2.  Amended  by  Code  Amdts.  1880,  p.  86,  (1) 
substituting  (a)  "superior  court,  or  a  judge  there- 
of." for  "probate  judge,"  (b)  "said  court  or 
judge"  for  "the  judge,"  (c)  "lost"  for  "last" 
before  "will,"  and  (d)  "such  court"  for  "the 
probate  court"  after  "appear  before";  (2)  in- 
serting "where  the  decedent  dies  or"  after 
"county";  (3)  substituting  (a)  "superior"  for 
"probate"  before  "of  the  county";  (b)  "the  su- 
perior court  of  the  county  where  the  decedent 
dies  or  where  letters  have  been  granted"  for 
"court  issuing  the   citation." 

3.  Amendment  by  Stats.  1901,  p.  209;  un- 
constitutional.   See  note  ante  §  5. 

4.  Amended  by  Stats.   1907,  p.  328,    (1)   sub- 


stituting (a)  "or  fraudulently"  for  "conveyed 
away,"  before  "disposed,"  and  (b)  "died"  for 
"dies"  in  both  instances;  and  (2)  omitting  "in 
the  latter  case"  after  "But  if"  ;  the  code  commis- 
sioner saying,  "Strikes  out  'in  the  latter  case,' 
thus  entitling  the  person  found  innocent  to  re- 
cover his  expenses,  whether  he  is  a  nou-resident 
of  the  county  or  not." 

Constitutionality  of  section.  See  note 
ante,  §  1458. 

Section  remedial,  not  penal.  See  note 
ante,  §  1458,  title  "Construction  and  con- 
stitutionality of  section." 

Power  of  court  over  property.  Under 
this  section,  and  §§1460,  1461,  post,  the 
court,  in  a  proceeding  for  the  settlement  of 
the  estate  of  a  decedent,  has  no  power  to 
order  property  in  the  possession  of  a  per- 
son claiming  title  thereto  to  be  delivered  to 
the  executor  or  administrator,  or  deposited 
subject  to  the  order  of  the  court.  Ex  parte 
Casey,  71  Cal.  269;  12  Pac.  118. 

"Instrument  in  writing,"  defined.  The 
phrase  "instrument  in  writing,"  in  §  1800, 
post,  when  read  in  connection  with  this 
section  and  §  1460,  post,  refers  to  instru- 
ments which  are  evidence  of  title  of  the 
property  of  the  estate,  or  such  as  may  be 
assets  thereof.  Mastick  v.  Superior  Court, 
94  Cal.  347;  29  Pac.  869. 

Summary  proceedings  to  discover  and  recover 
property  of  estate.    See  note  115  Am.  St.  Rep.  208. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  462,  §  117. 


§  1460.    Refusal  to  obey  citation,  penalty  for,  and  for  embezzlement.    May 
be  compelled  to  disclose  by  imprisonment.     Liable  for  double  damages.     If 

the  person  so  cited  refuses  to  appear  and  submit  to  an  examination,  or  to 
answer  such  interrogatories  as  may  be  put  to  him,  touching  the  matters  of 
the  complaint,  the  court  may,  by  warrant  for  that  purpose,  commit  him  to 
the  county  jail,  there  to  remain  in  close  custody  until  he  submits  to  the  order 
of  the  court,  or  is  discharged  according  to  law.  If,  upon  such  examination, 
it  appears  that  he  has  concealed,  embezzled,  smuggled,  or  fraudulently  di.s- 
posed  of  any  moneys,  goods,  or  chattels  of  the  decedent,  or  that  he  has  in  his 

2  Fair. — 99 


1461 


INVENTORY  AND  COLLECTION  OF  EFFECTS  OF  DECEDENTS. 


1570 


possession  or  knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings  containing  evidences  of  or  tending  to  disclose  the  right,  title,  inter- 
est, or  claim  of  the  decedent  to  any  real  or  personal  estate,  claim,  or  demand, 
or  any  lost  will  of  the  decedent,  the  court  may  make  an  order  requiring  such 
person  to  disclose  his  knowledge  thereof  to  the  executor  or  administrator, 
and  may  commit  him  to  the  county  jail,  there  to  remain  until  the  order  is 
complied  with,  or  he  is  discharged  according  to  law ;  and  all  such  interroga- 
tories and  answers  must  be  in  writing,  signed  by  the  party  examined,  and 
filed  in  the  court.  In  addition  to  the  examination  of  the  party,  witnesses 
may  be  produced  and  examined  on  either  side 


Contempt.    Ante,  §§  1209,  1219. 

Legislation  §  1460.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  118,  as 
amended  by  Stats.  1861,  p.  635,  which  read:  "If 
the  person  so  cited  refuse  to  appear  and  submit 
to  such  examination,  or  to  answer  such  inter- 
rogatories as  may  be  put  to  him,  or  her,  touching 
the  matters  of  such  complaint,  the  court  may,  by 
warrant  for  that  purpose,  commit  him,  or  her,  to 
the  county  jail,  there  to  remain  in  close  custody 
until  he,  or  she,  submit  to  the  order  of  the  court, 
or  be  discharged  according  to  law;  and  if,  upon 
such  examination,  it  shall  appear  that  such  per- 
son has  concealed,  embezzled,  smuggled,  conveyed 
away,  or  disposed  of,  any  moneys,  goods,  or  chat- 
tels, of  the  deceased,  or  that  he  has  in  his  pos- 
session, or  knowledge,  any  deeds,  conveyances, 
bonds,  contracts,  or  other  writings,  which  con- 
tain evidences  of,  or  tend  to  disclose,  the  right, 
title,  interest,  or  claim,  of  the  deceased  to  any 
real,  or  personal,  estate,  claim,  or  demand,  or 
[of]  any  lost  will,  of  the  deceased,  the  probate 
court  may  make  an  order  requiring  such  person 
to  disclose  his  knowledge  thereof  to  said  admin- 
istrator, and  may  commit  said  person  to  the 
county  jail,  there  to  remain  until  said  order  is 
complied  with,  or  be  discharged,  according  to 
law;  and  all  such  interrogatories  and  answers 
shall  be  in  writing,  and  sliall  be  signed  by  the 
party  examined,  and  tiled  in  the  probate  court. 
The  order  for  such  disclosure,  made  upon  such 
examination,  shall  be  prima  facie  evidence  of  the 
right  of  such  administrator  to  such  property  in 
any  action  that  may  be  brought  for  the  recovery 
thereof;  and  any  judgment  recovered  therein, 
shall  be  for  double  the  value  of  the  property  as 
assessed  by  the  court,  or  jury,  or  for  return  of 
the  property  and  damages,  in  addition  thereto, 
equal  to  the  value  of  such  property.  In  addi- 
tion to  the  examination  of  the  party,  witnesses 
may  be  produced  and  examined  on  either  side." 
When  enacted  in  1872,  §  1460  read  as  at  present, 
except  for  the  amendments  of  1873—74,  1880,  and 
1907,  and  contained  an  amendment  of  the  Pro- 
bate Act  sentence  beginning  "The  order"  (omitted 
in  1907),  reading,  "The  order  for  such  disclos- 
ure, made  upon  such  examination,  is  primary 
evidence  of  the  right  of  such  administrator  to 
such  property  in  any  action  brought  for  the  re- 
covery thereof;  and  any  judgment  recovered 
therein  must  be  for  double  the  value  of  the  prop- 
erty as   assessed  by   the  court  or  jury,  or  for  re- 


turn of  the  property,  and  damages  in  addition 
thereto,  equal  to  the  value  of  such  property." 

2.  Amended  by  Code  Amdts.  1873-74,  p. 
360,   substituting  "prima  facie"   for  "primary." 

3.  Amended    by    Code    Amdts.     1880,    p.    86. 

(1)  in  Kente:ice  beginning,  "If,  upoa,"  (a)  in- 
serting "containing  evidences  of  or"  after  "writ- 
ings," and  (b)  omitting  "probate"  before  "court" 
in  both  instances;  (2)  in  sentence  beginning 
"The  order,"  substituting  (a)  "shall  be"  for  "is" 
before  "prima  facie,"  and  (b)  "the  executor  or" 
for  "such"  before  "administrator." 

4.  Amendment  by  Stats.  1901,  p.  209;  un- 
constitutional.   See  note  ante  §  5. 

5.  Amended  by  Stats.  1907,  p.  328,  (1)  in 
second  sentence,  substituting  "or  fraudulently" 
for  "conveyed  away,   or"   before   "disposed" ;    and 

(2)  omitting  the  sentence  beginning  "The  order" 
(q.  v.,  supra,  1872,  and  amendments)  ;  the  code 
commissioner  saj-ing,  "The  former  section  was 
unjust  and  probably  unconstitutional.  The  pro- 
vision respecting  double  damages  should  be  ap- 
plicable only  to  the  cases  specified  in  §  1458  of 
the  same  code." 

Constitutionality  of  section.  See  note 
ante,  §  1458. 

Section  remedial,  not  penal.  See  note 
ante,  §  1458,  title  "Construction  and  con- 
stitutionality of  section." 

Intervention  after  interlocutory  judg- 
ment. A  judgment  ordering  the  disclosure 
of  the  kind,  quality,  and  quantity  of  securi- 
ties, and  directing  an  accounting,  and  that 
the  plaintiff  have  judgment  for  the  said 
property  and  for  damages,  is  interlo'Cutory, 
and  not  final;  and  an  intervention  may  be 
made  by  a  party  interested  in  the  account- 
ing, after  the  entry  of  such  judgment. 
Clarke  v.  Baird,  98  Cal.  642;  33  Pac.  756. 

Person  having  possession  claiming  title. 
See  note  ante,  §  1459. 

"Instrument  in  writing."  See  note  ante, 
§  1459. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  462,  §  118;  Stats.  1861,  p.  635,  §  33;  see  note 
to  §  1458,  ante,  and  cases  there  cited. 


§  1461.  Persons  intrusted  with  estate  of  decedent  may  be  cited  to  ag- 
count.  The  superior  court,  or  a  judge  thereof,  upon  the  complaint,  on  oath, 
of  any  executor  or  administrator,  may  cite  any  person  who  has  been  in- 
trusted with  any  part  of  the  estate  of  the  decedent  to  appear  before  such 
court,  and  require  him  to  render  a  full  account,  on  oath,  of  any  moneys, 
goods,  chattels,  bonds,  accounts,  or  other  property  or  papers  belonging  to 
the  estate,  which  have  come  to  his  possession  in  trust  for  the  executor  or 
administrator,  and  of  his  proceedings  thereon;  and  if  the  person  so  cited  re- 
fuses to  appear  and  render  such  account,  the  court  may  proceed  against  hin? 
as  provided  in  the  preceding  section. 
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Legislation  g  1461.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  119,  which 
read:  "The  probate  judge,  upon  the  complaint, 
on  oath,  of  any  executor  or  administrator,  may 
cite  any  person  who  shall  have  been  intrusted 
with  any  part  of  the  estate  of  the  deceased  per- 
son, to  appeiir  before  such  court,  and  may  re- 
quire such  person  to  render  a  full  account,  on 
oath,  of  any  moneys,  goods,  chattels,  bonds,  ac- 
counts, or  other  papers  belonging  to  the  estate, 
which  shall  have  come  to  his  possession  in  trust 
for  the  executor  or  administrator,  and  of  his  pro- 
ceedings thereon;  and  if  the  person  so  cited  shall 
refuse  to  appear  and  answer  such  account,  the 
court  may  proceed  against  him  as  provided  in  the 
preceding  section."  When  §  14G1  was  enacted 
ia   1872,    it   had   the   words    "probate   judge"    in- 


stead of  "superior  court,  or  a  judge  thereof,"  in 
first  line. 

2.   Amended  by  Code  Amdts.  1880,  p.  87. 

Constitutionality  of  section.  See  note 
ante,  §  1458. 

Section  remedial,  not  penal.  See  note 
ante,  §  1458,  title  "Construction  and  con- 
stitutionality of  section." 

Person  having  possession  claiming  title. 
See  note  ante.  §  1459. 

CODE  COMMISSIONERS'  NOTE.  Stats.  18.51, 
n.  462,  §  119.  In  Miller  v.  .Taspcr.  10  Tex.  513, 
under  this  section  it  was  held  that  an  adminis- 
trator could  not  be  compelled  to  surrender  vouch- 
ers or  papers  necessary  for  his  defense. 


CHAPTER  V. 

PEOVISION  FOR  THE  SUPPORT  OF  THE  FAMILY. 

Article  I.     Provision  for  the  Support  of  the  Family. 
11.     Homestead.     §§  1474-1486. 


HOMESTEAD. 
§§  1464-1470. 


ARTICLE  I. 
PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILY. 


1464.  Widow   and   minor   children   may   remain 

in  decedent's  house,  etc. 

1465.  All   property    exempt    from    execution    to 

be  set  apart  for  use  of  family. 
1465a.  Notices  of  petitions   to  set   aside  exempt 
property  for  use  of  family. 

1466.  Court  may  make  extra  allowance. 


§  1467.     Payment  of  allowance. 

§  1468.     Property  set  apart,  how  apportioned. 

§  1469.     Administration   of  estates   not   exceeding 

fifteen   hundred  dollars  in  value. 
§  1470.     When  all  property  other  than  homestead 

to  go  to  children. 


§  1464.  Widow  and  minor  children  may  remain  in  decedent's  house,  etc. 
When  a  person  dies  leaving  a  widow  or  minor  children,  the  widow  or  chil- 
dren, until  letters  are  granted  and  the  inventory  is  returned,  are  entitled  to 
remain  in  possession  of  the  homestead,  of  all  the  w^earing-apparel  of  the 
family,  and  of  all  the  household  furniture  of  the  decedent,  and  are  also  en- 
titled to  a  reasonable  provision  for  their  support,  to  be  allowed  by  the  supe- 
rior court,  or  a  judge  thereof. 


Setting  apart  homestead  selected  from  separate 
property  for  use  of  family.    See  Civ.  Code,  §  1265. 

Legi.slr.tion  S  1464.  1.  Enacted  March  II, 
18  <2;  based  on  Probate  Act  1851,  §  120,  which 
read:  "When  a  person  shall  die,  leaving  a  widow 
or  minor  child  or  children,  the  widow,  child,  or 
children,  shall,  until  letters  have  been  granted. 
and  the  inventory  has  been  returned,  be  entitled 
to  remain  m  possession  of  the  homestead  and  of 
all  the  wearing-apparel  of  the  family,  and  of  all 
the  household  furniture  of  the  decea.sed.  and  shall 
also  be  entitled  to  a  reasonable  provision  for 
their  support,  to  be  allowed  bv  the  probate  jud-e  " 
When  enacted  in  1872.  §  1464  read  as  at  present, 
except  for  the  amendment  of  1830. 

2.  Amended  by  Code  Amdts.  1880,  p.  87, 
substituting  "superior  court,  or  a  judge  thereof," 
for  "probate  judge." 

3.  Amendment  by  Slats.  1901,  p.  210;  un- 
constitutional.    See  note  ante,    §  5. 

Right  of  widow  to  support.  The  widow 
of  the(lec'0(lent  is  entitled  to  a  reasonable 
provision  for  her  support,  and  the  court  is 
not  restricted  to  a  bare  support,  but,  in 
making  the  allowance,  should  take  all  the 
circumstances  into  consideration,  and  have 
regard  to  the  mode  in  which  she  lived  dur- 
injj  the  lifetime  of  the  decedent,  and  the 
sufficiency  of  the  estate  to  pay  the  amount 
allowed;  she  is  not  chargeable,  as  execu- 
trix, for  profits  received  from  the  sublet- 


ting of  rooms  in  a  house  hired  by  her,  the 
rental  of  which  is  paid  out  of  her  monthly 
allowance.  Estate  of  Stevens,  83  Cal.  322; 
17  Am.  St.  Rep.  252;  23  Pac.  379. 

Discretion  of  court  In  fixing  allowance. 
The  court  has  much  discretion  in  making 
the  "preliminary  or  temporary  allowance" 
provided  for  in  this  section:  a  temporary 
allowance  of  fifteen  hundred  dollars  per 
month,  out  of  an  estate  valued  at  about 
one  million  dollars,  is  not  an  abuse  of  dis- 
cretion. Estate  of  Cowell,  164  Cal  636- 
130  Pac.  209;  Estate  of  Bump,  152  Cal  274- 
92  Pac.  643.  ' 

Family  allowance  not  charge  on  family 
home.  A  family  allowance,  made  before 
exempt  property  and  the  homestead  are  set 
apart,  is  made  subject  to  the  rights  of  the 
designated  beneficiaries  to  have  a  home- 
stead and  the  exempt  property  set  apart 
for  their  benefit,  and  does  not  constitute  a 
charge  upon  the  family  home.  Estate  of 
Still,  117  Cal.  509;  49  Pac.  463. 

Family  allowance  terminates  when.  An 
order  granting  a  family  allowance,  made 
prior  to  the  return  of  the  inventory  of  the 
estate,  giving  the  widow  a  monthly  allow- 
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ance  "until  said  inventory  is  returned,  or 
until  the  further  order  of  this  court,"  con- 
strued under  this  section  and  §  1466,  post, 
means  that  the  allowance  thereby  given 
shall  terminate  upon  the  return  of  the  in- 
ventory, or  before  that  time  if  the  court 
shall  so  order,  and  the  allowance  cannot 
continue  beyond  the  date  of  the  retain  of 
the  inventory.  Estate  of  Lux,  100  Cal.  593; 
35  Pac.  341.  A  temporary  family  allow- 
ance, made  before  the  return  of  the  inven- 
tory, ceases  to  be  operative  upon  such 
return,  and  is  not  prolonged  by  the  words, 
"until  further  order  of  this  court,"  in  the 
order  making  the  allowance.  Estate  of  Bell, 
142  Cal.  97;  75  Pac.  679.  The  "j)reliminary 
or  temporary  allowance"  required  to  be 
made  by  this  section  terminates  upon  the 
return  of  the  inventory,  when  the  court 
mav  make  a  further  order,  according  to 
§  1466,  post.  Estate  of  Cowell,  164  Cal.  636; 
130  Pac.  209. 

Review  of  order  granting  allowance.  The 
allowance  to  the  widow  is  not  reviewable 
after  the  time  has  elapsed  for  appeal  from 
the  order,  as  it  is  then  final;  nor  can  the 
court  sit  as  an  appellate  court  to  review  its 
own  orders,  though,  it  may  be,  if  it  has 
been  imposed  upon,  it  can  change  the 
order,  on  a  showing  made  that  facts  were 
studiously  withheld;  but  if  it  has  only  the 
same  facts  before  it  on  which  it  first  acted. 
It  cannot  change  or  modify  the  order  in  set- 
tling the  final  account.    Estate  of  Stevens, 


83  Cal.  322;  17  Am.  St.  Kep.  252;  26  Pac. 
379. 

Collateral  attack  on  adjudication  of 
family  allowance.  Where  the  family  allow- 
ance made  to  the  widow  was  to  continue 
only  until  the  return  of  the  inventory,  and 
the  court  credited  the  executor,  in  the  set- 
tlement of  his  final  account,  with  payments 
made  by  him  thereon  after  such  return, 
and  no  appeal  is  taken  from  the  order  of 
settlement,  the  question  of  family  allow- 
ance to  the  widow  is  adjudicated,  and  the 
ad.iudieation  cannot  be  attacked  collater- 
ally. Crew  V.  Pratt,  119  Cal.  131;  51  Pac. 
44. 

Eirht  to  family  allowance.  See  also  note 
post,  §  1466. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
pp.  462.  463,  §  120.  In  the  case  of  Wright  v. 
Whitesirtes,  15  Cal.  47,  the  plaintiff  claimed 
the  right  of  possession  by  virtue  of  being  the 
widow  of  the  decedent  possessor;  and  the  right 
so  to  maintain  the  action  does  not  seem  to  have 
been  questioned.  No  other  or  further  right  or 
control  over  the  personal  estate  is  given  the 
widow  than  provided  in  this  section,  until  it 
is  set  over  to  her  by  the  executor  or  adminis- 
trator by  order  of  the  probate  court,  or  accord- 
ing to  the  provisions  of  the  will.  Reasonable 
provision  for  support  must  be  allowed  before  it 
can  be  appropriated.  Jahns  v.  Nolting,  29  Cal. 
513.  If  the  articles  to  which  they  are  entitled 
are  neglected  to  be  set  apart  before,  they  may 
be  so  set  apart,  or  settled  for,  in  accounting. 
Applegate  v.  Cameron,  2  Bradf.  119.  Or  if  it 
is  not  set  apart  at  the  time  of  making  the  in- 
ventor}', as  it  should  be,  the  error  may  be  cor- 
rected in  accounting.  Clayton  v.  Wardell,  2 
Bradf.  1. 


§  1465.  All  property  exempt  from  execution  to  be  set  apart  for  use  of 
family.  Upon  the  return  of  the  inventory,  or  at  any  subsequent  time  dur- 
ing the  administration,  the  court  may  on  petition  therefor,  set  apart  for  the 
use  of  the  surviving  husband  or  wife,  or,  in  case  of  his  or  her  death,  to  the 
minor  children  of  the  decedent,  all  the  property  exempt  from  execution,  in- 
cluding the  homestead  selected,  designated,  and  recorded;  provided  such 
homestead  was  selected  from  the  common  property,  or  from  the  separate 
property,  of  the  persons  selecting  or  joining  in  the  selection  of  the  same.  If 
none  has  been  selected,  designated,  and  recorded,  or  in  case  the  homestead 
was  selected  by  the  survivor  out  of  the  separate  property  of  the  decedent, 
the  decedent  not  having  joined  therein,  the  court  must  select,  designate  and 
set  apart,  and  cause  to  be  recorded,  a  homestead  for  the  use  of  the  surviving 
husband  or  wife  and  the  minor  children ;  or  if  there  be  no  surviving  husband 
or  wife,  then  for  the  use  of  the  minor  children,  in  the  manner  provided  in 
article  two  of  this  chapter,  out  of  the  common  property,  or  if  there  be  no 
common  property,  then  out  of  the  real  estate  belonging  to  the  decedent. 


Appeal  from  order  setting  apart  homestead,  or 
refusing  so  to  do.    Ante,  §  963. 

Legislation  §  1465.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  121,  as 
amended  by  Stats.  1869-70,  p.  400,  which  read: 
"Upon  the  return  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  the 
court  or  probate  judge  may,  of  his  own  motion 
or  on  application,  set  apart  for  the  use  of  the 
husband  or  wife,  or  the  minor  child  or  children, 
of  the  deceased,  all  personal  property  which  is 
by  law  exempt  from  execution,  and  the  homestead. 
as  designated  by  the  general  homestead  law,  or 
by  section  one  hundred  and  twenty-four  of  this 
act."     When  enacted  in  1872,  §  1465  read:  "Upon 


the  return  of  the  inventory,  or  at  any  subse- 
quent time  during  the  administration,  the  court 
or  the  probate  judge  may,  on  his  own  motion  or 
on  petition  therefor,  set  apart  for  the  use  of  the 
surviving  husband  or  wife,  or  the  minor  chil- 
dren of  the  decedent,  all  proi)erty  exempt  from 
execution,  including  the  homestead  selected,  desig- 
nated, and  recorded,  If  none  has  been  selected, 
designated,  and  recorded,  the  judge  or  the  court 
must  select,  designate,  set  apart,  and  cause  to  be 
recorded,  a  homestead  for  the  use  of  the  persons 
hereinbefore  named,  in  the  manner  provided  in 
article  II  of  this  chapter,  out  of  the  real  estate 
belonging    to    the    decedent." 

2.    Amended    by    Code    -Amdts.     18SO,    p.    87, 
and   then   differed   from   the   amendment    of    1909, 
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in  that,  in  first  sentence,  it  had  the  words  "on  its 
own  motion,  or,"  after  "the  court  may." 

3.  Amendment  by  Stats.  1901,  p.  210;  un- 
constitutinnai.    See  note  ante,   S  ■J- 

4.  Amended  by  Stats.  1909,  p.  606,  the  only 
change  being  from  the  amendment  of  1880,  q.  v., 
supra. 

Application  of  code  provisions.  Only 
thoise  provisions  of  the  code  relative  to 
new  trials  and  appeals  which  are  consist- 
eut  with  the  provisions  of  the  Probate  Act 
are  made  applicable  to  probate  proceed- 
ings, and  it  was  the  evident  intention  of 
the  trainers  of  the  code  provisions,  relative 
to  probate  proceedings,  to  curtail  dilatory 
proceedings  in  the  settlement  of  estates. 
Leach  v.  Pierce,  93  Cal.  614;  29  Pac.  235. 
The  provision  of  §  1240  of  the  Civil  Code, 
that  the  homestead  is  exempt  from  execu- 
tion or  forced  sale,  except  as  otherwise  pro- 
vided, is  not,  in  terms,  limited  to  the  home- 
stead selected  by  the  parties,  but  applies 
to  every  homestead,  whether  selected  by 
the  voluntary  act  of  the  parties,  or  set 
apart  by  an  order  of  the  court  under  this 
section.  Keyes  v.  Cvrus,  100  Cal.  322;  38 
Am.  St.  Rep".  296;  34"  Pac.  722. 

Construction  of  homestead  statutes. 
Homestead  statutes,  being  remedial  in 
their  nature,  are  to  he  construed  liberally, 
and  in  favor  of  carrying  out  the  manifest 
purpose  of  the  legislature,  rather  than  that 
tiieir  operation  be  restricted  to  the  strict 
letter  in  which  they  are  framed.  Keyes  v. 
Cyrus,  100  Cal.  322;  38  Am.  St.  Rep.  296; 
34  Pac.  722;  and  see  Estate  of  Pohlmann, 
2  Cal.  App.  360;  84  Pac.  354.  The  word 
"may,"  in  public  statutes,  is  often  used  for 
"must"  and  "shall":  so  in  the  phrase  in 
this  section,  "the  court  .  .  .  may  set  apart," 
the  word  "may"  is  to  be  construed  as 
"shall."  Estate  of  Ballentine,  45  Cal.  696; 
Demartin  v.  Demartin,  85  Cal.  71;  24  Pac. 
594. 

Legislative  control  of  homestead  rights. 
The  right  of  homestead  and  exemption  is 
the  creature  of  the  legislature,  and  subject 
to  legislative  control.  Tyrrell  v.  Baldwin, 
78  Cal.  470;  21  Pac.  116. 

"Homestead,"  defined.  The  word  "home- 
stead," as  used  in  the  constitution  and 
statutes,  represents  the  dwelling-house  in 
which  the  family  resides,  with  its  usual 
and  customary  appurtenances,  including 
outbuildings  of  every  kind  necessary  or 
convenient  for  family  use,  and  land  used 
for  the  purposes  thereof;  if  in  the  country, 
it  may  include  a  garden  or  farm,  or  if  in  a 
town  or  city,  one  or  more  lots  or  blocks;  it 
need  not  be  compact  in  form,  and  is  not 
meas^ired  by  fences  merely;  the  only  tests 
are  use  and  value.  Gregg  v.  Bostwick,  33 
Cal.  220;  91  Am.  Dec.  637;  Keyes  v.  Cyrus, 
100  Cal.  322;  38  Am.  St.  Rep.  296;  34  Pac. 
722. 

Jurisdiction  to  set  apart  exempt  prop- 
erty. The  court  has  jurisdiction,  upon  the 
petition  of  the  widow,  to  set  apart  to  her 
the  exempt  property  of  the  decedent;  and 
it  is  immaterial  whether  it  grants  the  re- 


lief under  a  sense  of  compulsion  or  in  the 
exercise  of  a  sound  discretion.  Estate  of 
Slade,  122  Cal.  434;  55  Pac.  158. 

Power  and  duty  of  court  to  set  apart 
homestead.  This  section  provides  that,  at 
any  time  during  the  administration  of  the 
estate,  subsequent  to  the  return  of  the  in- 
ventory, the  court,  if  no  homestead  has 
already  been  selected,  must  select,  desig- 
nate, and  set  apart,  and  cause  to  be  re- 
corded, a  homestead  for  the  use  of  the 
surviving  husband  or  wife,  and  the  minor 
children.  Estate  of  Kennedy,  157  Cal.  517; 
29  L.  R.  A.  (N.  S.)  428;  108  Pac.  280. 
When  application  is  made  that  a  home- 
stead be  set  apart  under  this  section,  the 
court  has  no  discretion  in  the  matter,  but 
must  grant  the  application;  nor  is  the 
power  or  dutj'  of  the  court  in  this  respect 
limited  by  the  fact  that  the  decedent  left 
a  will  disposing  of  the  property  sought  to 
be  set  apart.  Estate  of  Davis,  69  Cal.  458; 
10  Pac.  671.  It  is  the  duty  of  the  court 
first  to  ascertain  what  was  legally  held  as 
homestead  property  at  the  time  of  the 
death  of  the  deceased  husban<l,  and  then 
set  it  apart  for  the  use  of  the  widow.  Es- 
tate of  Wixom,  35  Cal.  320.  The  fact  that 
the  property  set  apart  to  the  widow  as  a 
homestead,  was  specifically  devised,  one 
half  to  the  widow  and  the  other  half  to 
the  children,  cannot  affect  the  power  of 
the  court  to  set  it  apart  as  a  probate  home- 
stead, which  is  paramount  to  the  power  of 
the  testator  to  devise  his  estate.  Estate  of 
Huelsman,  127  Cal.  275;  59  Pac.  776.  The 
power  of  the  court,  in  an  action  of  divorce, 
to  assign  for  a  limited  period  a  homestead 
selected  from  separate  property,  cannot 
extend  beyond  the  life  of  the  innocent 
party  to  whom  the  property  is  awarded. 
Neary  v.  Godfrey,  102  Cal.  338;  36  Pac. 
655.  The  devise,  to  the  wife,  of  the  house 
and  lot  in  which  the  deceased  husband 
lived  with  her  for  years  prior  to  his  death, 
does  not  affect  the  jurisdiction  of  the  court 
to  set  apart  a  homestead  to  her  for  life,  out 
of  other  separate  property  of  the  husband, 
though  devised  to  other  persons.  Estate  of 
Firth,  145  Cal.  236;  78  Pac.  643.  The  right 
given  to  the  superior  court  to-  set  apart  a 
homestead  out  of  the  separate  property  of 
the  husband,  for  a  limited  period,  is  not 
controlled  or  in  any  way  affected  by  the 
wife's  previous  selection  of  a  homestead. 
Warner  v.  Warner,  144  Cal.  615;  78  Pac.  24. 
The  power  of  the  court  to  set  apart  a  home- 
stead from  the  separate  property  of  the 
husband,  after  his  death,  is  not  defeated 
by  the  action  of  the  executor  in  nego- 
tiating a  sale,  under  a  power  contained  in 
the  will,  which  is  unconfirmed  before  the 
decree  setting  apart  the  homestead  is  made. 
Estate  of  Lahiff,  86  Cal.  151;  24  Pac.  850. 
The  amendments  of  1874  to  this  code  do 
not  prevent  the  court,  in  case  of  the  death 
of  the  husband  or  wife,  from  setting  apart 
a  homestead  for  the  use  of  the  survivor  or 
the   minor   children,   if   none   was   selected 
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and  recorded  before  the  death;  if  such 
amendments  repeal  the  sections  providing 
for  the  manner  in  which  the  homestead  is 
to  be  set  apart,  the  court,  under  §  187,  ante, 
mav  adopt  a  method  of  doing  so.  Mawson 
V.  Mawson,  50  Cal.  539;  Estate  of  McCau- 
ley,  50  Cal.  544.  The  code  does  not  point 
out  the  steps  to  be  pursued  in  setting  apart 
a  probate  homestead,  where  none  has  been 
declared  by  the  husband  and  wife,  or  one 
of  them,  during  the  lives  of  both  parties, 
and  in  such  case  the  court  may  adopt  any 
suitable  method  of  procedure  conformable 
to  the  spirit  of  the  code.  Phelan  v.  Smith, 
100  Cal.  158;  34  Pac.  667.  Where  no  home- 
stead was  selected  during  the  lifetime  of 
the  decedent,  the  court  may  set  one  apart 
for  the  ase  of  the  surviving  spouse,  al- 
though there  are  no  minor  children.  Estate 
of  Armstrong,  80  Cal.  71;  22  Pac.  79.  The 
superior  court  has  no  power,  in  an  action 
of  ejectment  brought  by  the  administrator, 
to  set  apart  a  homestead  for  the  benefit  of 
the  minor  heirs  of  the  intestate:  this  can 
only  be  done  by  the  court  sitting  as  a  court 
of  probate.  Eichards  v.  Wetmore,  66  Cal. 
365;  5  Pac.  620.  The  purpose  of  this  sec- 
tion in  providing  for  the  setting  apart  of 
a  homestead,  where  none  has  been  selected 
and  recorded,  is  to  provide  the  family  of 
the  deceased  with  a  home,  where  they  may 
live  and  be  protected  as  against  creditors 
and  heirs;  and  it  is  the  duty  of  the  court 
to  select  and  set  apart  for  the  home  such 
part  of  the  estate,  consisting  of  a  dwelling- 
house  and  land,  as,  in  view  of  its  value  and 
all  the  circumstances,  shall  seem  just  and 
proper.  Estate  of  Schmidt,  94  Cal.  334;  29 
Pac.  714.  It  is  the  duty  of  the  court, 
before  authorizing  a  mortgage  of  the  real 
estate  of  the  decedent  to  procure  funds  to 
be  used  in  paying  debts  and  expenses  of 
administration,  to  set  apart  a  probate 
homestead  from  the  unencumbered  real  es- 
tate, regardless  of  the  creditors;  and  a 
mortgage  mistakenly  authorized  thereon 
should  be  paid  out  of  moneys  realized  from 
the  sale  of  other  property  belonging  to  the 
solvent  estate.  Estate  of  Shively,  145  Cal. 
400;  78  Pac.  869.  The  jurisdiction  of  the 
court  to  set  apart  a  homestead  to  the  sur- 
viving wife  is  not  subject  to  the  condition 
that  she  has  not  any  other  property,  or  any 
other  property  fit  to  live  in:  such  jurisdic- 
tion is  excluded,  only  when  she  has  already 
a  legal  homestead.  Estate  of  Firth,  145  Cal. 
236;  78  Pac.  643. 

Discretion  of  court.  The  court  must  set 
apart,  for  the  use  of  the  widow,  or  minor 
child  or  children,  of  the  deceased,  a  home- 
stead, upon  application  made  therefor, 
where  none  was  selected  before  his  death: 
the  court  has  no  discretion  in  the  matter. 
Estate  of  'Ballentine,  45  Cal.  696;  Tyrrell 
v.  Baldwin,  78  Cal.  470;  21  Pac.  116.  The 
right  to  have  a  homestead  set  apart  for  a 
limited  period  from  the  separate  property 
of  the  decedent  is  not  absolute,  but  rests 
in  the  sound  discretion  of  the  court,  to  be 


exercised  in  view  of  all  the  facts.  Estate 
of  Lamb,  95  Cal.  397;  30  Pac.  568;  Wein- 
reich  v.  Hensley,  121  Cal.  647;  54  Pac.  254. 
The  court  is  not  bound  by  the  wishes  of 
the  applicant  in  setting  apart  the  home- 
stead, but  should  exercise  its  own  discre- 
tion and  good  judgment.  Estate  of  Schmidt, 
94  Cal.  334;  29  Pac.  714;  Weinreich  v. 
Hensley,  121  Cal.  647;  54  Pac.  254. 

Jurisdiction  of  probate  court  limited  and 
special.   See  note  ante,  §  1294. 

Homestead  may  be  set  apart  to  what 
children.  A  homestead  may  be  set  apart 
for  the  use  of  minor  children  of  the  de- 
cedent, who  have  no  living  parent.  Estate 
of  Pohlmann,  2  Cal.  App.  360;  84  Pac.  354. 
A  homestead  cannot  be  set  apart  from  the 
estate  of  the  decedent  to  minor  children, 
who  are  not  the  children  of  the  decedent, 
either  in  fact  or  by  adoption.  Estate  of 
Eomero,  75  Cal.  379;  17  Pac.  434. 

What  property  may  be  set  apart  as  home- 
stead. The  court  may  set  apart,  for  the 
use  of  the  minor  children,  any  portion  of 
the  estate,  which  is  suitable,  as  a  home- 
stead, although  the  deceased  never  resided 
upon  it,  and  could  not  have  filed  a  declara- 
tion of  homestead  thereon.  Estate  of  Pohl- 
mann, 2  Cal.  App.  360;  84  Pac.  354;  and  see 
Estate  of  Noah,  73  Cal.  590;  2  Am.  St.  Kep. 
834;  15  Pac.  290.  It  is  not  required,  in 
the  setting  apart  of  a  probate  homestead 
by  the  court,  that  the  premises  should  have 
constituted  the  residence  of  the  decedent. 
Estate  of  Bowman,  69  Cal.  244;  10  Pac. 
412.  No  property  can  be  set  apart  as  a 
probate  homestead,  out  of  the  estate  of  a 
deceased  person,  which  could  not  have  been 
dedicated  as  such  immediately  preceding 
the  death  of  the  decedent.  Estate  of  Ack- 
erman,  80  Cal.  208;  13  Am.  St.  Rep.  116; 
22  Pac.  141.  A  homestead  selected  while 
the  husband  and  wife  are  both  living,  out 
of  the  separate  property  of  either,  vests, 
on  the  death  of  the  person  from  whose 
property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  court  to  as- 
sign it  for  a  limited  period  to  the  family 
of  the  decedent.  Mawson  v.  Mawson,  50 
Cal.  539.  Though  the  husband  could  not 
have  selected  a  homestead  out  of  his  wife's 
separate  property  without  her  consent  when 
living,  yet  this  does  not  affect  the  power 
of  the  court  to  set  it  apart  to  him,  as  such, 
for  a  limited  period,  after  her  death.  Es- 
tate of  Lahiff,  86  Cah  151;  24  Pac.  850. 
Where  no  homestead  was  selected  during 
the  lifetime  of  the  deceased  husband,  the 
court,  pending  the  settlement  of  his  es- 
tate, cannot  set  apart  to  his  surviving 
wife,  as  a  homestead,  a  portion  of  his 
separate  property  which  could  not  have 
been  selected  as  such  during  their  mar- 
riage. Estate  of  Noah,  73  Cal.  590;  2  Am. 
St.  Rep.  834;  15  Pac.  290.  W'here  no  home- 
stead was  selected  and  recorded  during  the 
lifetime  of  the  decedent,  the  court  must 
set  apart  one  out  of  the  community  prop- 
erty, if  there  is  such,  and  if  not,  then  for 
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a  limited  period  out  of  any  separate  prop- 
erty of  the  decedent  suitable  for  the  pur- 
pose. Estate  of  Lahiff,  86  Cal.  151;  2i  Pac. 
850.  The  homestead  to  be  set  apart  for 
the  benefit  of  the  surviving  wife  should  be 
selected  by  the  court  from  the  community 
property,  where  there  is  any,  and  not  from 
the  separate  property  of  the  husband.  Es- 
tate of  Lord,  65  Cal.  84;  3  Pac.  96.  The 
court  is  authorized  to  select  a  homestead 
from  the  separate  estate,  if  not  selected  or 
assented  to  by  the  owner  in  his  lifetime, 
only  in  eases  where  there  is  no  common 
property  from  which  to  select  it.  Wein- 
reieh  v.  Henslcy,  121  Cal.  647;  54  Pac.  254. 
A  homestead  declared  by  the  wife  upon  the 
separate  property  of  the  husband,  in  his 
lifetime,  can  be  set  apart  to  the  widow, 
after  his  death,  for  a  limited  period  only. 
Estate  of  Burrows,  136  Cal.  113;  68  Pac. 
4S8.  A  declaration  claiming  a  homestead 
on  premises  held  in  joint  tenancy  is  not 
valid;  hence,  it  is  not  error  to  refuse  to 
set  apart  such  premises  as  a  homestead  to 
the  surviving  wife.  Cameto  v.  Dupuy,  47 
Cal.  79;  and  see  Eosenthal  v.  Merced  Bank, 
110  Cal.  198;  42  Pac.  640.  A  homestead 
cannot  be  set  apart  by  the  court  in  lands 
upon  which  the  deceased  could  not  have 
declared  a  homestead  in  his  lifetime,  for 
the  reason  that  it  was  held  by  him  as  a 
tenant  in  common  with  others.  Estate  of 
Carriger,  107  Cal.  618;  40  Pac.  1032.  Prop- 
erty held  as  partnership  assets,  and,  after 
the  death  of  one  of  the  partners,  assigned 
to  his  estate  on  the  partition  of  the  real 
estate  of  the  firm,  cannot  be  set  apart  by 
the  court  as  a  homestead  to  the  widow  of 
the  deceased  member  of  the  firm.  Kingsley 
V.  Kingsley,  39  Cal.  665.  The  court  may 
set  apart  certain  premises  to  an  insolvent 
as  his  homestead,  although  the  same  had 
never  constituted  his  residence.  Estate  of 
Bowman,  69  Cal.  244;  10  Pac.  412.  Where 
a  portion  of  a  building  is  actually  used, 
bona  fide,  as  a  family  residence,  and  not 
primarily  as  merely  incidental  to  a  busi- 
ness, it  may  be  selected  as  a  homestead, 
with  the  land  on  which  it  is  situated:  the 
fact  that  the  building  contains  other  floors, 
having  separate  entrances  from  the  street, 
cannot  impair  the  right  of  the  homestead 
claimant.  Estate  of  Levy,  141  Cal.  646;  99 
Am.  St.  Eep.  92;  75  Pac.  301;  and  see 
Estate  of  Heydenfeldt,  117  Cal.  551;  49 
Pac.  713.  Premises  belonging  to  the  estate 
of  the  decedent,  suitable  and  proper  for  use 
as  a  homestead,  may  be  set  apart  as  such 
to  the  widow,  although  previously  used  ex- 
clusively for  business  purposes.  Estate  of 
Sharp,  78  Cal.  483;  21  Pac.  182.  A  home- 
stead cannot  be  set  apart  to  the  surviving 
wife,  out  of  the  separate  real  property  of 
her  deceased  husband,  on  which  a  building 
has  been  erected,  exceeding  in  value  five 
times  the  homestead  limitation,  and  used 
exclusively  for  business  purposes,  when 
the  property  cannot  be  divided  without 
material  injury.    Estate   of   Noah,   73   Cal. 


590;  2  Am.  St.  Eep.  834;  15  Pac.  290.  Bare 
farming-land,  neither  occupied  as  a  home 
nor  suitable  to  be  a  home,  upon  which 
there  is  no  dwelling,  and  which  had  not 
been  lawfully  claimed  as  a  homestead,  and 
was  not  lived  upon  at  the  time  of  the 
husband's  death,  cannot  be  set  apart  to 
the  widow  as  a  probate  homestead;  nor  is 
it  material  that  the  spouses  had  formerly 
lived  upon  the  land,  in  a  dwelling-house 
thereon,  which  was  destroyed  by  fire,  and 
which  she  offered  to  rebuild,  when  making 
her  application.  Estate  of  Gallagher,  134 
Cal.  96;  66  Pac.  70.  Ditferent  tracts  of 
land,  separated  from  one  another  by  a  dis- 
tance of  fifty  miles,  cannot  be  occupied 
and  used  together  for  the  purposes  of  a 
homestead,  and  cannot  be  set  apart  as  a 
probate  homestead.  Estate  of  Armstrong, 
80  Cal.  71;  22  Pac.  79.  The  right  of  the 
widow  to  half  of  the  community  property 
is  subject  to  the  right  of  a  minor  child  to 
have  a  probate  homestead  carved  there- 
from, the  homestead  being  one  of  the  bur- 
dens upon  the  community  property,  subject 
to  which  the  widow  takes  her  interest,  and 
she  has  no  title,  as  tenant  in  common, 
which,  during  the  administration,  is  not 
subject  to  the  probate  homestead.  Estate 
of  Still,  117  Cal.  509;  49  Pac.  463.  The 
court  has  no  authority  to  set  apart  money 
in  lieu  of  the  probate  homestead.  Estate  of 
Isaacs,  30  Cal  105;  Estate  of  Noah,  73  Cal. 
590;  2  Am.  St.  Eep.  834;  15  Pac.  290. 

Value  of  homestead  that  may  be  set 
apart.  A  probate  homestead,  set  apart 
under  this  section  and  §  1468,  post,  is  not 
limited  to  five  thousand  dollars  in  value: 
the  presumption  is,  that  the  court  will  giv'e 
the  family  such  a  one  as  is  just  and  proper, 
considering  the  amount  and  condition  of 
the  estate;  the  matter  of  value  of  such  a 
homestead  is  within  the  discretion  of  the 
court,  which  will  not  be  interfered  w^th 
upon  appeal,  except  for  abuse  of  discretion. 
Estate  of  Walkerly,  81  Cal.  579;  22  Pac. 
888.  Although  there  is  no  limitation  fixed 
by  law  to  the  value  of  a  probate  homestead 
not  selected  by  the  decedent,  yet,  as  an 
insolvent  debtor  cannot  claim  a  homestead 
worth  more  than  five  thousand  dollars,  a 
wise  discretion  should  limit  the  value  of 
the  homestead  so  set  apart  out  of  his  in- 
salvent  estate  to  that  sum.  Estate  of 
Adams,  128  Cal.  380;  57  Pac.  569.  There 
is  no  specified  limitation  of  value  in  the 
case  of  a  probate  homestead,  if  the  estate 
is  not  insolvent,  and  the  court  may  set 
apart  such  property,  regardless  of  its  value, 
in  view  of  the  value  and  condition  of  the 
estate,  as  may  seem  just  and  proper.  Es- 
tate of  Levy,  141  Cal.  646;  99  Am.  St. 
Eep.  92;  75  Pac.  301;  and  see  Estate  of 
Heydenfeldt,  117  Cal.  551;  49  Pac.  713. 
The  homestead  created  by  the  recorded 
declaration  of  an  insolvent  debtor  should 
be  dealt  with  as  in  the  case  of  a  deceased 
person,  and  the  court  cannot  set  apart  a 
homestead,  claimed  by  the  insolvent,  of  a 
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greater  value  than  five  thousand  dollars: 
it  must  either  require  a  portion  thereof  to 
be  set  apart,  or  order  a  sale  of  the  entire 
property,  and  direct  the  application  of  the 
proceeds  as  provided  in  §  1476,  post.  Es- 
tate of  Herbert,  122  Cal.  329;  54  Pac.  1109. 
The  fact  that  the  code  provides  the  ma- 
chinery by  which  the  creditors  may  have 
the  homestead  sold,  and  the  proceeds  in  ex- 
cess of  iive  thousand  dollars  applied  to  the 
payment  of  debts,  does  not  affect  the  crea- 
tion of  a  homestead  upon  land  valued  in 
excess  of  five  thousand  dollars,  upon  a  con- 
test between  the  widow  and  the  heirs  at 
law  of  the  decedent.  Estate  of  Smith,  99 
Cal.  449;  34  Pac.  77.  The  law  does  not 
contemplate,  in  the  case  of  an  insolvent 
estate,  that  the  homestead  set  apart  from 
the  separate  estate  of  the  decedent  shall 
be  sufficient  in  extent  for  the  permanent 
support  of  the  family.  Estate  of  Adams, 
128  Cal.  380;  57  Pac.  569.  The  declara- 
tion of  homestead  is  not  evidence  of  the 
value  thereof,  even  if  it  states  the  value. 
Estate  of  Delaney,  37  Cal.  176. 

Findings  when  exempt  property  set 
apart.  Where  there  is  no  petition  for  an 
allowance  accompanying  a  petition  to  set 
apart  exempt  property,  it  is  unnecessary 
to  find  upon  an  allegation  of  the  answer 
that  there  were  funds  sufficient  to  support 
the  widow:  the  order  setting  apart  exempt 
property  does  not  involve  any  question 
as  to  the  sufficienev  of  funds.  Estate  of 
Slade,  122  Cal.  434;  .55  Pac.  158. 

What  may  be  set  apart  as  exempt  prop- 
erty. Under  this  section,  construed  in 
connection  with  §  690,  ante,  life-insurance 
policies,  the  annual  premiums  of  which 
exceed  five  hundred  dollars,  cannot  be  set 
apart  to  the  widow  and  minor  children 
as  property  exemjit  from  execution  (Es- 
tate of  Brown,  123  Cal.  399;  55  Pac.  105.") ; 
but  money  received  by  the  administrator 
from  a  policy  of  insurance  upon  the  life 
of  the  deceased,  where  the  annual  pay- 
ments on  the  policy  did  not  exceed  five 
hundred  dollars,  is  exempt  from  execu- 
tion, and  mav  properlv  be  set  apart  to 
the  widow.  Estate  of  Miller,  121  Cal.  353; 
53  Pac.  906;  Holmes  v.  Marshall,  145  Cal. 
777;  104  Am.  St.  Rep.  86;  69  L.  E.  A.  67; 
79  Pac.  534. 

Effect  of  setting  apart  exempt  property. 
The  proceeds  of  a  life-insurance  policy, 
payable  to  the  administrator  of  a  deceased 
husband,  when  set  apart  to  the  widow  as 
property  exempt  from  execution,  are  ex- 
empt from  her  debts.  Holmes  v.  Marshall, 
145  Cal.  777;  104  Am.  St.  Rep.  86;  69 
L.  R.  A.  67;  79  Pac.  5.34. 

L3.W  at  time  of  death  controls  home- 
stead rights.  The  law  in  force  at  the  time 
of  the  death,  and  not  that  in  force  at  the 
time  of  the  declaration,  controls  on  the 
subject  of  homesteads  and  the  rights  of 
survivors.   Tyrrell  v.  Baldwin,  78  Cal.  470; 


21   Pac.   116;    Gruwell  v.   Seybolt,   82   Cal. 
7;  22  Pac.  938. 

Completion  of  inventory.  See  note  ante, 
§  1449. 

Necessity  of  petition  for  homestead. 
The  court  has  no  jurisdiction  to  set  apart 
a  homestead  for  the  surviving  wife,  where 
none  was  selected  before  the  death  of  the 
husband,  unless  a  petition  therefor  is  filed. 
Cameto  v.  Dupuy,  47  Cal.  79. 

Guardian  may  petition  for  homestead. 
The  guardian  of  minors  has  authority  to 
present  a  petition  to  have  a  homestead  set 
apart  to  them.  Estate  of  Pohlmann,  2  Cal. 
App.  360;  84  Pac.  354. 

Contents  of  wife's  petition  for  home- 
stead. The  surviving  wife,  in  her  petition 
for  the  setting  apart  of  a  homestead,  must 
show  to  the  court  what  was  the  homestead 
at  the  time  of  the  husband's  death,  and 
its  value  at  that  time:  it  is  not  sufficient, 
in  such  proceeding,  for  the  wife  to  prove 
that,  at  the  time  the  declaration  was  filed, 
the  homestead  described  therein  was  worth 
less  than  five  thousand  dollars.  Estate  of 
Delaney,  37  Cal.  176. 

Homestead  where  property  is  mortgaged. 
Where  there  is  a  mortgage  covering  all  the 
real  estate  of  the  decedent,  the  proper 
course  for  the  court  to  pursue  is  to  set 
apart  a  homestead  out  of  the  common 
property:  the  widow  can  then  ask  a  sale 
of  the  remainder,  and  the  application  of 
the  proceeds  to  the  payment  of  the  mort- 
gage; or  in  case  of  foreclosure,  ask  that 
the  mortgaged  property  not  set  apart  be 
first  sold,  and  the  proceeds  applied,  leav- 
ing the  iiomestead  liable  for  the  balance 
only.  Estate  of  Lord,  65  Cal.  84;  3  Pac. 
96.  Where  the  property  to  be  set  apart 
as  a  probate  homestead  is  encumbered  by 
mortgage  liens,  and  cannot  be  partitioned 
without  material  injury,  the  court  may 
direct  it  to  be  sold  subject  to  such  liens, 
and  the  homestead  to  be  set  apart  out  of 
the  proceeds.  Estate  of  McCauley,  50  Cal. 
544. 

Validity  of  mortgage  tested  how.  In 
proceedings  to  set  apart  to  a  widow  a 
homestead  created  by  declaration  during 
the  lifetime  of  the  husband,  the  court  can- 
not pass  upon  the  validity  of  mortgages 
upon  the  homestead  property:  that  ques- 
tion must  be  tested  upon  foreclosure  pro- 
ceedings. Chalmers  v.  Stockton  Building 
etc.  Ass'n,  64  Cal.  77;  28  Pac.  59. 
Tests  and  considerations  In  ascertaining 
homestead.  The  tests  by  which  the  home- 
stead is  ascertained  are  the  same,  whether 
the  question  arises  between  a  husband 
and  wife,  or  one  of  them  and  a  vendee,  a 
mortgagee,  a  creditor,  or  the  heirs  of  the 
deceased  husband  or  wife.  Estate  of 
Delaney,  37  Cal.  176.  A  homestead  right 
is  a  creation  of  modern  statute  law,  and 
can  only  be  acquired  in  substantial  com- 
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pliance  therevvdth;  hence,  tlie  question 
whether  it  wculd  be  just  to  set  apart  a 
probate  homestead,  which  the  law  does 
not  permit,  cauuot  be  considered.  Estate 
of  Gallagher,  1.34  Cal.  96;  66  Pac.  70. 

Eight  of  surviving  spouse  to  homestead. 
Where  a  homestead  was  declared  upon 
community  property,  and  the  husband, 
alone,  thereafter,  conveyed  it  to  a  third 
party,  who  subsequently  conveyed  it  to 
the  wife  of  his  grantor,  the  surviving  hus- 
band, upon  the  administration  of  the  es- 
tate of  his  deceased  wife,  is  entitled  to 
have  the  homestead  set  apart  to  him  abso- 
lutely; both  conveyances  passing  no  title. 
Estate  of  Geary,  146  Cal.  105;  79  Pac.  855. 
The  right  of  the  surviving  wife  to  a  pro- 
bate homestead  is  an  independent  right, 
which  she  has  in  addition  to  any  other 
right  or  property  which  she  may  have, 
whether  acquired  under  her  husband's  will 
or  otherwise.  Estate  of  Firth,  145  Cal.  23G; 
78  Pac.  643.  Upon  the  death  of  the  hus- 
band, leaving  a  surviving  wife,  the  home- 
stead vests  absolutely  in  the  widow,  even 
if  there  are  surviving  children.  Estate  of 
Wixom,  35  Cal.  320.  Upon  the  death  of 
either  spouse,  a  homestead  declared  upon 
community  property  vests  absolutely  in 
the  survivor,  still  retaining  its  homestead 
characteristics;  and  if  the  survivor  after- 
wards sells  the  same,  he  is  not  entitled 
to  have  another  homestead  set  apart  to 
him  out  of  the  separate  property  of  the 
deceased.  Estate  of  Ackerman,  80  Cal. 
208;  13  Am.  St.  Rep.  116;  22  Pac.  141. 
Where  a  widow  has  acquiesced  for  eigh- 
teen months  in  the  order  setting  apart  a 
probate  homestead,  she  is  concluded  from 
afterwards  claiming  a  lot  on  which  she 
and  her  deceased  husband  formerly  re- 
sided, merely  because  she  has  ascertained 
that  there  are  liens  on  the  lot  first  set 
aside.    Holden  v.  Pinney,  6  Cal.  234. 

Eight  of  widow's  grantee.  A  deed  from 
a  widow,  granting  all  her  individual  estate 
in  the  community  property,  is  taken  sub- 
ject to  her  right  to  have  the  land  set  apart 
by  the  court  as  a  probate  homestead  for 
herself  and  her  minor  child,  and  her  gran- 
tee cannot  take  as  a  tenant  in  common  in 
such  manner  as  to  defeat  such  right;  but 
the  right  of  the  grantee,  if  not  defeated, 
is  at  least  suspended  during  the  occupancy 
of  the  propertv  as  a  homestead.  Phelan 
V.  Smith,  100  Cal.  158;  34  Pac.  667. 

Eights  of  creditors,  heirs,  etc.  The 
rights  of  creditors,  and  of  heirs,  devisees, 
and  legatees,  though  proper  to  be  consid- 
ered, are  subordinate  to  the  right  of  thd 
family  to  a  home;  and  if  it  is  necessary 
to  take  the  entire  estate  for  a  homestead, 
such  subordinate  rights  must  yield.  Es- 
tate of  Levy,  141  Cal.  646;  99  Am.  St.  Kep. 
92;  75  Pac.  301.  The  legislature  has  ex- 
clusive control  over  the  right  of  inheri- 
tance and  of  testamentary  disposition,  and 


over  the  course  of  administration,  and  the 
character  of  the  evidence  required  therein, 
and  over  the  right  of  appeal  in  probate 
matters  (Otto  v.  Long,  144  Cal.  144;  77 
Pac.  885);  and  the  heirs  and  devisees  of 
the  decedent  are  not  deprived  of  their 
property  without  due  process  of  law  be- 
cause the  order  for  a  probate  homestead 
is  made  without  notice  or  the  right  of  ap- 
peal: they  take  their  right  of  inheritance 
subject  to  such  a  contingency.  Estate  of 
Bump,  152  Cah  274;  92  Pac.  643;  Otto  v. 
Long,  144  Cal.  144;  77  Pac.  885. 

Homestead  set  apart  in  divorce  proceed- 
ings terminates  when.  Where  a  divorce 
is  granted  to  the  husband,  and  a  home- 
stead selected  from  her  separate  property 
has  been  assigned  to  him  for  a  period  of 
years,  his  right  to  the  use  of  the  home- 
stead terminates  upon  his  death  before  the 
expiration  of  the  designated  term.  Neary 
V.  Godfrey,  102  Cal.  338;  36  Pac.  655. 

Liens  on  homestead.  The  widow,  or  the 
widow  and  minor  child  or  children,  take 
the  homestead  subject  to  all  valid  liens 
existing  against  it  at  the  time  of  the  death 
of  the  husband,  but  free  from  all  other 
claims.  Estate  of  Orr,  29  Cal.  101.  This 
section  does  not  declare  that  the  order  set- 
ting apart  the  probate  homestead  shall  de- 
stroy or  impair  any  lien  on  the  property, 
and  such  order  does  not  have  that  eifect, 
even  if  the  legislature  has  the  constitu- 
tional power  to  destroy  such  liens.  Estate 
of  McCauley,  50  Cal.  544.  Valid  liens  ex- 
isting on  the  probate  homestead,  created 
before  the  death  of  the  head  of  the  family, 
must  be  enforced  in  the  court  having  ju- 
risdiction.  Estate  of  Orr,  29  Cal.  101. 

Bar  or  loss  of  right  to  homestead.  An 
agreement  between  husband  and  wife  to 
live  separate  and  apart,  the  husband  to 
pay  a  certain  sum  annually  to  the  wife,  is 
not  a  bar  to  her  right  to  have  a  homestead 
set  apart  under  this  section.  Eproson  v. 
Wheat,  53  Cal.  715.  A  wife  separated 
from  her  husband,  in  accordance  with  the 
terms  of  a  written  agreement  of  separa- 
tion, each  party  relinquishing  all  right 
to  the  share  of  the  community  property 
allotted  and  assigned  to  the  other,  and 
she  relinquishing  all  right  as  his  wife,  in 
law  or  equity,  or  by  desceut,  and  eai-h  re- 
nouncing all  claims  upon  the  other  for  sup' 
port  or  sustenance,  is  not  a  member  of  the 
family  of  the  husband,  nor  is  she  entitled 
to  have  a  homestead  set  apart  from  his 
separate  property,  even  for  a  limited 
period.  Wickersham  v.  Comerford,  96  Cal. 
433;  31  Pac.  358;  and  see  Estate  of  Noah, 
73  Cal.  583;  2  Am.  St.  Rep.  829;  15  Pac. 
287.  A  bequest  by  a  husband  to  his  wife, 
of  a  sum  of  money  in  lieu  of  a  homestead, 
if  not  accepted  by  the  wife,  does  not  bar 
her  right  to  have  a  homestead  set  apart 
under  this  section.  Eproson  v.  Wheat,  53 
Cal.   715,     Where   the  will  of  a  decedent 
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gave  to  the  widow  a  cash  legacy,  but  no 
further  interest  in  the  estate,  a  convey- 
ance by  her  of  all  her  interest  in  the  es- 
tate, both  as  a  legatee  under  the  will  and 
as  an  heir  at  law,  conditioned  upon  the 
will  being  set  aside,  conveys  no  interest 
in  the  land  if  the  will  is  not  set  aside,  and 
does  not  estop  her  from  claiming  a  pro- 
bate homestead,  the  right  to  which  does 
not  constitute  any  interest  in  the  land. 
Estate  of  Vance,  100  Cal.  425;  34  Pac. 
1087.  The  widow  does  not  waive  her  right 
to  a  probate  homestead  by  qualifying  as 
executrix  under  fhe  will.  Estate  of  Firth, 
145  Cal.  236;  78  Pac.  643.  Where  a  widow, 
who  is  entitled  to  have  a  homestead  set 
apart  from  the  projierty  of  her  deceased 
husband,  again  marries  before  an  onler 
of  the  court  is  made  setting  apart  such 
homestead,  she  loses,  by  her  marriage,  her 
homestead  right.  Estate  of  Boland,  43  Cal. 
640.  A  widow,  who  remarries,  thereby 
loses  her  right  to  have  a  homestead  carved 
out  of  the  property  of  her  deceased  hus- 
band, and  also  her  right  to  any  further 
family  allowance,  which  then  terminated, 
without  any  order  of  court,  so  far  as  she 
is  concerned.  Estate  of  Still,  117  Cal.  509; 
49  Pac'  463.  The  right  to  have  a  probate 
homestead  carved  out  of  the  estate  is  in 
the  nature  of  a  charge  upon  the  estate, 
from  which  the  widow,  under  her  right 
of  succession,  can  no  more  discharge  the 
estate  than  she  can  free  it  from  its  lia- 
bility for  the  debts  of  the  deceased;  this 
right  is  inherent,  not  in  her  alone,  but  in 
the  children  as  well,  and  she  can  no  more 
foreclose  their  right  thereto  than  she  can 
foreclose  their  rights  as  heirs  to  the  es- 
tate. Phelan  v.  Smith,  100  Cal.  158;  34 
Pac.  667.  A  quitclaim  deed,  made  by  the 
widow,  after  the  death  of  her  husband, 
does  not  debar  the  court  from  setting 
apart  to  her,  as  a  homestead,  from  the 
separate  property  of  the  deceased,  a  por- 
tion of  the  land  conveyed  by  such  deed. 
Estate  of  Moore,  57  Cal.  437.  The  widow 
and  minor  children  do  not  lose  their  right 
to  have  a  homestead  set  apart,  by  reason 
of  the  widow  having,  as  administratrix, 
procured  an  order  of  sale  of  the  property 
used  as  a  family  home,  which  was  not  in 
fact  sold  under  the  order.  Estate  of  Still, 
117  Cal.  509;  49  Pac.  463.  Children  of  the 
decedent,  who  become  of  age,  without 
petitioning  to  have  a  probate  homestead 
set  apart,  lose  their  right  to  make  such 
petition.  Estate  of  Still,  117  Cal.  509;  49 
Pac.  463. 

Partition  of  homestead.  The  homestead 
must  remain  intact  until  the  youngest 
child  has  reached  its  majority;  and  it  is 
not  competent  for  any  of  the  other  co- 
tenants  to  have  a  partition  until  that 
period  is  reached,  unless  circumstances 
make  it  the  duty  of  the  court,  for  the 
benefit  of  the  minor,  to  decree  a  partition 


or  order  the  interest  of  the  minor  to  be 
sold.  Hoppe  V.  Hoppe,  104  Cal.  94;  37  Pac. 
894. 

Power  of  court  to  order  property  sold 
for  homestead  purposes.  If  the  court  can- 
not set  apart  certain  property  as  a  probate 
homestead,  it  follows  that  it  cannot  order 
it  sold  for  homestead  purposes.  Estate  of 
Lord,  65  Cal.  84;  3  Pac.  96. 

Admissibility  of  evidence.  The  fact 
that  after  the  death  of  the  husband  the 
widow  purchased,  with  her  separate  funds, 
land  upon  which  she  declared  a  homestead, 
which  was  sold  under  a  foreclosure  sale, 
and  subsequently  redeemed  and  sold  by 
her  before  the  application  for  a  probate 
homestead,  is  not  admissible  to  show  a 
waiver  thereof  on  her  part.  Phelan  v. 
Smith,  100  Cal.  158;  34  Pac.  667. 

Issues  tried  and  determined  how.  The 
rules  of  pleading  and  practice  in  civil 
cases  are  applicable  to  proceedings  in  pro- 
bate courts;  hence,  issues  joined  in  such 
proceedings  are  to  be  tried  and  determined 
by  that  court  as  in  civil  cases.  Estate  of 
Young,  123  Cal.  337;  55  Pac.  1011. 

Findings.  Whether  necessary  or  not, 
the  making  and  filing  of  findings  on  an 
application  to  set  aside  a  homestead  to 
an  insolvent  cannot  prejudice  him,  nor  can 
he  complain  of  any  action  of  the  court,  of 
that  character,  taken  at  his  request.  In  re 
Ligget,  117  Cal.  352;  59  Am.  St.  Eep.  190; 
49  Pac.  211. 

Necessity  of  decree  setting  apart  home- 
stead. Where  no  homestead  was  created 
during  the  existence  of  the  community, 
the  widow  can  acquire  no  homestead  in- 
terest in  the  property  until  an  order  of 
the  court  has  been  made  setting  it  apart 
to  her.   Estate  of  Boland,  43  Cal.  640. 

Construction  of  homestead  decree. 
Where  the  decree  sets  apart  the  probate 
homestead  for  the  "use  of  the  family"  of 
the  deceased,  without  mentioning  the 
widow  and  children,  it  must  be  construed 
as  using  the  term  "family"  in  the  sense 
in  which  it  is  used  in  the  statute  provid- 
ing for  homesteads,  to  denote  the  surviv- 
ing wife  and  children,  and  is  sufficiently 
explicit.  Phelan  v.  Smith,  100  Cal.  158;  34 
Pac.  667. 

Homestead  order  does  not  determine 
validity  of  prior  homestead.  The  order 
setting  apart  a  probate  homestead  is  not 
a  judicial  determination  that  no  valid  re- 
corded homestead  existed  upon  the  prem- 
ises during  the  lifetime  of  the  deceased. 
Saddlemire  v.  Stockton  Sav.  &  L.  Soc,  144 
Cal.  650;  79  Pac.  381. 

Exemption  of  homestead.  A  homestead 
set  apart  to  the  widow  of  the  decedent, 
under  this  section,  is  exempt  from  forced 
sale  for  her  debts  contracted  previously  to 
the  death  of  her  husband,  as  well  as  for 
his  debts.  Keyes  v.  Cvrus,  100  Cal.  322; 
38  Am.  St.  Rep.  296;  34  Pac.  722. 
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Title  or  ownership  cannot  be  tried  or  de- 
termined in  homestead  proceedings.     The 

superior  court  may  inquire  into  the  title 
to  parcels  of  real  estate  named  in  the  in- 
ventory, for  the  purpose  of  setting  apart 
a  homestead;  but  it  has  no  power  to  try 
and  determine  the  title  as  between  ad- 
verse claimants.  Estate  of  Burton,  64  Cal. 
428;  1  Pac.  702.  It  is  the  imperative  duty 
of  the  court  to  set  aside  a  homestead, 
where  the  deceased  resided  upon  the  prop- 
erty at  the  time  of  his  death;  the  per- 
formance of  this  duty  does  not  change  the 
property  itself,  nor  affect  the  true  title 
thereto,  but  simply  withdraws  the  portion 
set  apart  from  the  ofher  assets  as  exempt 
by  law  from  the  claims  of  creditors.  Es- 
tate of  Burton,  63  Cal.  36.  The  title  to 
the  property  is  not  affected  by  the  order 
setting  it  apart  as  a  homestead.  Estate 
of  Giimore,  81  Cal.  240;  22  Pac.  655;  and 
see  Estate  of  Burton,  63  Cal.  36.  The 
effect  of  the  order  setting  apart  a  home- 
stead is  to  with<lraw  the  property  therein 
named  from  administration,  and,  to  this 
extent,  relieve  the  executor  from  the 
necessity  of  accounting  therefor;  but  it 
does  not  qualify  or  affect  the  title,  which 
vests  in  the  survivor  at  the  instant  of  the 
death  of  the  spouse.  Saddlemire  v.  Stock- 
ton Sav.  &  L.  Soc,  144  Cal.  650;  79  Pac. 
381.  No  adjudication  of  title  is  appropri- 
ate or  can  be  made  in  such  a  proceeding. 
Dickey  v.  Gibson,  121  Cal.  276;  53  Pac. 
704.  The  question  of  the  validity  of  an 
ijdverse  title  to  an  undivided  interest  in 
property  claimed  to  belong  to  the  estate 
of  the  decedent,  and  inventoried  as  such, 
is  not  a  proper  one  to  be  litigated  upon 
an  application  to  set  apart  a  probate 
homestead.  Estate  of  Kimberly,  97  Cal. 
281;  32  Pac.  234.  It  is  improper  to  in- 
clude in  the  order  setting  apart  the  pro- 
bate homestead  a  determination  of  the 
person  in  whom  the  title  shall  vest  upon 
the  termination  of  the  homestead:  the  ad- 
judication should  be  limited  to  the  ques- 
tion whether  the  wife  should  have  the 
homestead.  Estate  of  Firth,  145  Cal.  236; 
78  Pac.  643.  Where  the  decedent  had  ob- 
tained a  patent  to  land  in  his  own  name, 
and  thus  had  the  apparent  legal  title,  and 
was  residing  upon  it  at  the  time  of  his 
death,  and  it  was  inventoried  and  ap- 
praised as  a  part  of  his  estate,  the  ques- 
tion of  adverse  ownership  cannot  be  con- 
sidered on  a  petition  to  set  apart  a  probate 
homestead.  Estate  of  Groome,  94  Cal.  69; 
29  Pac.  487. 

Presumption  as  to  probate  decrees.  Un- 
der the  constitution  of  1879,  the  same  pre- 
sumption attaches  to  decrees  in  probate 
proceedings,  upon  collateral  attack,  as  to 
judgments  in  cases  at  common  law  or  in 
equity.  Burris  v.  Kenned v,  108  Cal.  331; 
41  Pac.  458;  Estate  of  Bell,  131  Cal.  1; 
63  Pac.  81. 


Probate  decrees  valid  and  binding  with- 
out notice.  Proceedings  in  probate  for 
the  settlement  of  the  estates  of  deceased 
persons  are  in  the  nature  of  proceedings 
in  rem,  and  judgments  rendered  therein, 
so  far  as  they  relate  to  the  disposition  of 
the  property  of  the  estate,  are  binding 
upon  the  parties  interested,  without  any 
personal  notice:  in  these  proceedings,  only 
such  notice  is  required  as  is  provided  by 
jiositive  law.  Kearnev  v.  Kearnev,  72  Cal. 
591;  15  Pac.  769;  Hanley  v.  Hanley,  114 
Cal.  690;  46  Pac.  736.  The  decree  setting 
apart  a  homestead  out  of  the  common 
property  of  the  estate,  for  the  use  of  the 
surviving  wife  of  the  deceased,  is  valid, 
although  no  notice  of  the  a])plication  for 
the  homestead  was  given  to  the  heirs. 
Kearney  v.  Kearney,  72  Cal.  591;  15  Pac. 
769;  Gaylord  v.  Place,  98  Cal.  472;  33  Pac. 
484. 

Omission  of  findings  error  when.  Where 
issues  are  joined  in  a  proceeding  to  set 
apart  a  probate  homestead,  the  parties 
thereto  are  entitled  to  findings;  and  where 
findings  are  not  waived,  it  is  error  to 
enter  judgment  without  them.  Estate  of 
Burton,  63  Cal.  36.  A  finding  that  the 
property  set  apart  was  exempt  from  exe- 
cution at  the  death  of  the  decedent,  and 
still  is  so  exempt,  involves  a  finding  that 
the  property  did  not  exceed  the  statutory 
limit  of  value,  if  applicable  thereto,  and 
it  is  not  prejudicial  error  to  omit  to  find 
as  to  its  value.  Estate  of  Slade,  122  Cal. 
434;  55  Pac.  158. 

Order  after  homestead  decree  erroneous 
when.  An  order  of  the  court,  in  relation 
to  and  after  the  setting  apart  of  the  home- 
stead, though  not  operating  in  any  way  to 
affect  the  rights  of  the  widow,  might  pos- 
sibly operate  to  her  prejudice  b}''  raising 
a  doubt  as  to  her  title;  it  is  therefore 
erroneous.  Estate  of  Hardwick,  59  Cal. 
292. 

Effect  of  failure  to  file,  enter,  or  record 
homestead  order.  The  fact  that  the  order 
setting  apart  a  probate  homestead  to  the 
widow  was  not  filed  or  entered  until  she 
had  executed  a  mortgage  on  the  property, 
which  was  foreclosed  against  her,  does  not 
affect  the  validity  of  the  title  of  the 
widow,  or  of  the  mortgage:  the  mortgage 
includes  any  after-acquired  title,  even  if 
the  entry  were  necessary.  Otto  v.  Long, 
144  Cal. 'l44;  77  Pac.  885.  The  failure  of 
the  widow  to  record  the  homestead  order 
does  not  render  it  ineffectual;  the  probate 
homestead  is  the  creation  of  the  court,  and 
its  existence  is  complete  when  the  court 
concludes  its  action;  the  provision  for  re- 
cording is  designed  merely  to  impart  no- 
tice to  third  persons.  Otto  v.  Long,  144 
Cal.  144;  77  Pac.  SS5. 

Attack  on  homestead  order.  An  order 
setting  apart  a  homestead  from  commu- 
nity property  is  in  the  nature  of  a  judg- 
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ment  in  rem,  and  is  conclusive  upon  all 
persons  interested  in  the  estate,  if  the 
court  has  jurisdiction  to  pronounce  it, 
and  can  only  be  successfully  attacked  in 
equity  upon  the  same  grounds  upon  which 
a  judgment  in  personam  may  be  annulled. 
Fealey  v.  Fealey,  104  Cal.  354;  43  Am.  St. 
Eep.  "ill;  38  Pac.  49;  and  see  Estate  of 
GriflSth,  84  Cal.  107;  23  Pac.  528;  Pico  v. 
Cohn,  91  Cal.  129;  25  Am.  St.  Eep.  159; 
13  L.  R.  A.  336;  25  Pac.  970.  An  order 
setting  apart  a  homestead  cannot  be  at- 
tacked collaterally.  Otto  v.  Long,  144  Cal. 
144;  77  Pac.  885;  Saddlemire  v.  Stockton 
Sav.  &  L.  Soc,  144  Cal.  650;  79  Pac.  381. 

Remedy  of  creditor  against  homestead 
order.  A  creditor  whose  claim  against  the 
estate  was  not  allowed  is  entitled  to  bring 
a  suit  in  equity  to  set  aside  and  annul  an 
order  setting  apart  a  homestead,  on  the 
ground  of  fraud  in  its  procurement,  and 
is  not  restricted  to  an  appeal  from  the 
order,  or  to  a  motion  to  vacate  it,  both 
of  which  remedies  are  inadequate.  Wick- 
ersham  v.  Comerford,  96  Cal.  433;  31  Pac. 
'o58. 

Setting  apart  homestead  for  limited 
period.    See  post,  §  1468. 

Sale  wliere  premises  over  homestead 
limitation  in  value.    See  post,  §  1476. 

Jurisdiction  of  superior  court  to  vacate 
order  setting  apart  probate  homestead. 
See  ante,  §  473,  and  note. 

Abandonment  of  homestead.  A  home- 
stead selected  by  a  wife  upon  the  sepa- 
rate property  of  the  husband  is  not  aban- 
doned by  a  subsequent  agreement  of  the 
spouses  for  its  division  between  them, 
which  is  not  recorded  by  either  of  the  par- 
ties. Estate  of  Lamb,  95  Cal.  397;  30  Pac. 
568. 

Termination  of  homestead,  and  taking 
thereof  by  grantee.  See  post,  §§  1468,  1485, 
and  notes. 

Collateral  inquiry  into  determination  of 
facts.  The  determination  of  the  facts  au- 
thorizing the  court  to  set  apart  a  home- 
stead cannot  be  inquired  into  collaterally. 
Otto  V.  Long,  144  Cal.  144;  77  Pac.  885. 

Homestead  property  deemed  adminis- 
tered. The  property  set  apart  as  a  home- 
stead is  not  a  part  of  the  decedent's  estate 
remaining  unadministered.  Estate  of  Ham- 
ilton, 120  Cal.  421;  52  Pac.  708. 

Homestead  not  subject  to  administra- 
tion. The  order  sotting  apart  the  pro- 
bate homestead  for  the  use  of  the  family, 
including  the  widow  and  children,  does 
not  affect  the  absolute  title  of  the  widow, 
or  confer  any  title  upon  the  children  by 
adjudication:  its  only  effect  is  to  with- 
draw the  property  from  administration. 
Saddlemire  v.  Stockton  Sav.  &  L.  Soc,  144 
f'al.  650;  79  Pac.  381.  The  homestead 
dedicated  under  this  section  is  in  addition 
to  the  other  exempt  property,  and  is  not 
subject  to  administration.     Estate  of  Busse, 


35  Cal.  310.  The  homestead,  once  set  apart 
by  the  court,  ceases  to  be  a  part  of  the 
assets  of  the  estate,  and  afterwards 
neither  the  court  nor  the  administrator 
has  any  further  power  over  it.  Estate  of 
Orr,  29  Cal.  101;  and  see  Estate  of  Burns, 
54  Cal.  223. 

Ejectment  for  possession  of  homestead. 
Ejectment  may  be  maintained  by  the 
widow  against  her  deceased  husband's  ad- 
ministrator for  the  possession  of  premises 
set  apart  absolutely  by  order  of  the  court 
as  a  homestead  to  her  and  her  minor  chil- 
dren. Moore  v.  Moore,  4  Cal.  Unrep.  190; 
34  Pac.  90.  Where  the  court  set  apart 
the  probate  homestead  subsequently  to  the 
sheriff's  sale  of  the  premises,  the  fact  that 
the  grantee  at  such  sale  opposed  the  order 
setting  apart  the  homestead,  and  that  his 
opposition  thereto  was  overruled,  does  not 
preclude  him  from  establishing  his  title 
to  the  property  in  ejectment  proceedings. 
Dickey  v.  Gibson,  121  Cal.  276;  53  Pac. 
704. 

No  collateral-inheritance  tax.  No  one  is 
liable  for  a  collateral-inheritance  tax  on 
a  homestead  set  apart  by  the  probate 
court.  Estate  of  Kennedv,  157  Cal.  517; 
29  L.  R.  A.  (N.  S.)  428;  108  Pac.  280. 

Family  allowances  after  homestead  set 
apart.  Where  a  homestead  is  set  apart  to 
the  widow  out  of  the  separate  estate  of 
her  deceased  husband,  the  interest  of  his 
heirs  in  the  remainder  is  liable  for  debts 
against  his  estate,  and  may  be  ordered 
sold  to  pay  a  family  allowance  in  favor 
of  the  widow,  which  is  a  charge  against 
the  estate.  Estate  of  Tittel,  139  Cal.  149; 
72  Pac.  909. 

Presumption  of  knowledge  on  execution 
of  will.  It  is  presumed  that  a  wife  exe- 
cuted her  will  with  knowledge  that  her 
power  of  disposition  was  subordinate  to 
the  power  of  the  court  to  carve  out  a 
homestead  for  a  limited  period  from  her 
separate  estate.  Estate  of  Grav,  159  Cal. 
159;  112  Pac.  890. 

Motion  for  new  trial.  A  motion  for  a 
new  trial  does  not  lie  in  proceedings  to 
set  apart  a  homestead,  or  exempt  personal 
property,  or  for  a  family  allowance.  Es- 
tate of  Heywood,  154  Cal.  312;  97  Pac. 
825.  A  motion  for  a  new  trial  is  not  a 
proper  procedure  after  an  order  setting 
apart  a  homestead  to  the  widow,  with 
property  exempt  from  execution,  and  also 
awarding  a  family  allowance.  Shipman  v. 
Unangst,  150  Cal."'425;  88  Pac.  1090. 

Appeal.  An  order  setting  apart  a  home- 
stead to  the  widow  is  appealable,  and  can- 
not be  reviewed  on  an  appeal  from  a 
subsequent  order.  Estate  of  Burns,  54  Cal. 
223.  The  executors  under  the  will  of  the 
deceased,  and  the  devisees  and  legatees 
named  therein,  are  parties  aggrieved  by 
an  order  setting  apart  a  homestead  for  the 
widow   during   the    administration   of   the 
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estate  and  until  its  final  distribution,  and 
may  appeal  therefrom.  Estate  of  Lew, 
141  Cal.  646;  99  Am.  St.  Eep.  92;  75  Pac. 
301;  and  see  Estate  of  Heydenfeldt,  117 
Cal.  551;  49  Pac.  713.  Unless  the  discre- 
tion of  the  court  is  abused  in  sotting  apart 
the  homestead,  its  action  will  not  be  dis- 
turbed on  appeal,  although  it  may  have 
denied  the  application  for  a  particular  lot, 
and  set  apart  one  not  applied  for.  Estate 
of  Schmidt,  94  Cal.  334;  29  Pac.  714. 
Where  the  court  set  apart  to  the  surviv- 
ing husband,  as  a  probate  homestead,  a 
public  inn,  the  property  of  his  deceased 
wife,  and  which  was  alleged  in  the  peti- 
tion to  be  a  homestead,  the  validity  of  the 
homestead  cannot  be  assailed  upon  appeal, 
no  issue  being  joined  in  the  superior  court. 
Estate  of  Young,  123  Cal.  337;  55  Pac. 
1011. 

Order  setting  apart  homestead  appeal- 
able.   See  note  ante,  §  963. 

Presumption  as  to  future  allowance. 
See  note  post,  §  1466. 

Estate  less  than  fifteen  hundred  dollars 
in  value.     See  note  post,  §  1469. 

Eights  of  non-resident  widow  in  homestead- 
See  note  96  Am.  Dec.  41J. 

Effect  of  o:der  setting  apart  probate  homestead 
to  widow.    See   note   129  Am.   St.  Rep.    794. 

Failure  of  widow  to  occupy  homestead  as  af- 
fecting her  rights  therein.  See  note  12  Anu. 
Cas.  73G. 

Eight  of  heirs  to  exemption  of  homestead  from 
ancestor's  debts  contracted  prior  to  its  acauisition 
by  him.    See  note  4  L.  R.  A.   (N.  S.)   544. 

Widow's  right  to  exemption  or  allowance  for 
support  out  of  personal  assets  of  estate  of  de- 
ceased husband  who  was  a  non-resident.  See  note 
11  L.  R.  A.    (N.  S.)    361. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1351, 
p.  463,  §121;  Stats.  1861,  p.  636,  §34;  Stats. 
1865-66,  p.  580,  §  1;  Stats.  1867-68,  p.  172,  §  1; 
Stats.  1870,  p.  400,  §  1.  This  section,  which  has 
been  so  frequently  amended  by  reference  alone 
to  the  original  section  of  the  act  of  1851.  as 
§  121,  received  a  judicial  construction  in  Estate 
of  Busse,  35  Cal.  310,  wherein  it  is  held  that 
this  section,  as  it  stood  under  the  amendment  of 
1866  (Stats.  1865-66.  p.  850,  §  1),  taken  in 
connection  with  §  124.  clearly  recognizes  the 
jurisdiction  and  authority  of  the  probate  court 
to  set  apart  a  homestead  from  the  lands  of  an 
estate,  though  none  had  been  recorded  prior  to 
the  death  of  the  decedent.  The  statute  of  1870 
(Stats.  1869-70,  p.  400),  so  far  changes  the 
section  as  to  use  the  words  "husband  or  wife,  or 
minor  children,"  in  the  place  of  "family."  It 
would  seem  from  this  that  the  last  lefcislature 
intended  to  vest  the  homestead  property  in  the 
children  as  well  as  in  either  of  the  surviving 
parents.  This  right  of  title  to  the  honieslfad  is 
also  clearly  recognized  in  Estate  of  Delaney,  37 
Cal.  176.  For  these  reasons  the  main  features 
of  the  act  of  1870  were  retained,  giving  the  right 
of  homestead  to  parents  or  children.  The  method 
of  setting  apart  the  homestead  provided  in  the 
act  of  1870  (Stats.  1869-70.  p.  793),  is  simply 
modified.  In  Estate  of  Buchanan,  8  Cal.  509, 
the    court    say:    "The    homestead    is    not    common 


property,  but  a  sort  of  joint  tenancy,  with  the 
right  of  survivorship,"  referring  there  to  Taylor 
V.  Hargous,  4  Cal.  2  73;  60  Am.  Dec.  606;  Revalk 
V.  Kraemer,  8  Cal.  66;  68  Am.  Dec.  304;  Kraemer 
V.  Revalk,  8  Cal.  74.  But  in  Gee  v.  Moore, 
14  Cal.  477,  the  court  say:  "In  Poole  v.  Gerrard. 
6  Cal.  71,  65  Am.  Dec.  481,  and  in  Revalk  v. 
Kraemer,  8  Cal.  73,  68  Am.  Dec.  304,  the  doc- 
trine advanced  in  Taylor  v.  Hargous,  supra,  as 
to  the  joint  estate  of  the  husband  and  wife,  with 
the  right  of  survivorship,  is  repeated.  This  doc- 
trine has  never  met  the  approbation  of  the  pro- 
fession, and  is  not  warranted  by  any  language 
of  the  constitution  or  the  statute.  There  ia 
nothing  in  the  nature  of  the  homestead  right  or 
privilege  which  justifies  its  designation  as  such 
an  estate.  The  right  or  privilege  has  no  single 
feature  resembling  a  joint  tenancy.  .  .  .  The  wife, 
if  surviving  her  husband,  takes  the  homestead, 
not  by  virtue  of  any  right  of  survivorship  aris- 
ing from  the  alleged  joint  tenancy,  but  as  prop- 
erty set  apart  by  law  from  her  husband's  estate, 
for  her  benefit,  and  that  of  her  children,  if  there 
be  anj'."  This  view  is  affirmed  in  Brennan  v. 
Wallace,  25  Cal.  13  4,  and  McQuade  v.  Whaley, 
31  Cal.  531.  From  the  Recording  Act  of  1860  it 
would  seem  that  the  intention  of  the  legislature 
was,  that  the  homestead  should  vest  in  the  sur- 
viving husband  or  wife,  absolutely,  and  not  ' 
descend  to  the  heirs  of  either.  Estate  of  James, 
23  Cal.  418;  citing  Estate  of  Tompkins,  12  Cal. 
114,  on  question  of  jurisdiction.  See  this  sec- 
tion, and  the  Homestead  Act,  construed,  in  Estate 
of  Orr,  29  Cal.  103.  "There  can  be  no  doubt, 
that,  under  this  provision,  the  homestead,  if  one 
has  been  dedicated,  is,  in  addition  to  the  prop- 
erty, exempt.  And  there  is  as  little  doubt,  that, 
in  case  none  has  been  dedicated,  one  shall  still 
be  set  apart,  for  the  statute  expressly  says  that 
it  shall  be  done."  Estate  of  Busse,  35  Cal.  314. 
Vvhatever  of  conflict  did  exist,  or  may  now  seem 
to  exist,  between  the  provisions  of  this  and  other 
sections  of  the  probate  law  (see  §  1469,  post) 
and  §  1265  of  the  Civ.  Code,  is  fully  discussed 
in  Estate  of  Wixom,  35  Cal.  324,  where  the  court 
say :  "A  radical  change,  however,  has  been  made 
in  the  Homestead  Act.  which  now  provides  that, 
upon  the  death  of  either  husband  or  wife,  the 
homestead  property  shall  vest  al>soIutely  in  the 
survivor,  sub.ject  only  to  such  debts  or  liabilities 
as  were  a  legal  charge  upon  it  at  the  time  of  the 
death  of  such  husband  or  wife."  The  section  of 
the  "homestead  provisions"  of  the  Civil  Code, 
§§  1262-1265,  and  those  of  this  code,  §  1474, 
post,  are  made  to  correspond,  the  onlv  extension 
being  that  in  this  section  (1465),  to"  the  minor 
children.  This  section  is  construed  in  Estate  of 
Wixom,  supra,  to  provide  the  method  of  setting 
the  honustead  apart.  In  the  case  of  Kinsslev  v. 
Kingsley,  39  Cal.  665,  the  court  say:  "There  is 
nothing  in  those  sections  (§§  121,'  124;  Code 
§  1465)  tending  to  the  conclusion  that  any  prop- 
erty could  be  set  apart  as  a  homestead  "by  the 
probate  court  which  might  not  have  been  dedi- 
cated as  a  homestead  under  the  Homestead  Act, 
immediately  preceding  the  death  of  the  deceased." 
What  property  may  be  dedicated  is  provided  for 
and  specified  in  the  Civil  Code,  §§  1237-1261. 
particularly  §  1238.  See  note  thereto  in  Hrwmond 
and  Burch's  Ann.  Civ.  Code.  It  is  the  duty  of 
the  court  first  to  ascertain  what  is  the  homestead 
property,  and  then  set  it  apart.  Estate  of  Wixom, 
35  Cal.  325.  "We  find  there  is  no  authority  for 
setting  aside  money  to  the  widow,  in  lieu  "of  a 
homestead."  Estate  of  Isaacs,  30  Cal.  113.  Arti- 
cles to  be  set  aside  are  not  assets  in  the  hanis 
of  the  administrator.  Kapp  v.  Public  Adminis- 
trator, 2  Bradf.  258.  And  if  not  set  aside  be- 
fore, may  be  on  accounting.  Clavton  v  Wardi  11 
2  Bradf.  1.  .  •  , 


§  1465a.  Notices  of  petitions  to  set  aside  exempt  property  for  use  of  fam- 
ily. When  the  petition  mentioned  in  the  preceding-  section  is  filed  the  clerk 
of  the  court  must  set  the  petition  for  hearing  by  the  court  and  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three  public  places  in  the 
'jounty,  one  of  which  must  be  at  the  place  where  the  court  is  held,  containing 
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the  name  of  the  decedent,  the  name  of  the  petitioner,  the  nature  of  the  appli- 
cation, and  the  time  at  Avhich  the  same  will  be  heard.  Such  notice  must  be 
given  at  least  ten  days  before  the  hearing,  and  a  copy  thereof  must  be  mailed 
at  least  ten  days  before  the  day  appointed  for  the  hearing  to  the  executor 
or  administrator,  if  he  be  not  the  petitioner,  and  to  any  person  named  as  co- 
executor  or  co-administrator  not  petitioning,  and  upon  the  attorney  of  any 
person  who  has  appeared  or  given  notice  of  appearance  (by  an  attorney)  in 
the  estate  as  heir,  legatee,  devisee,  next  of  kin,  or  creditor,  or  as  otherwise 
interested,  addressed  to  them  at  their  places  of  residence,  or  office,  if  known, 
and  if  not  knoAvn,  then  to  the  county  seat  of  the  county  where  the  proceed- 
ings are  pending.  Proof  of  such  posting  and  mailing  must  be  made  at  the 
hearing. 


Legislation  §  1465a.  1.  Added  by  Stats.  1909, 
p.  606. 

3.  Amended  by  Stats.  1915,  p.  695,  in  second 
sentence,  inserting  (1),  after  "co-administrator 
not   petitioning,"    "and  upon   the   attorney   of   any 


person  who  has  appeared  or  given  notice  of  ap- 
pearance (by  an  attorney)  in  the  estate  as  heir, 
legatee,  devisee,  next  of  kin,  or  creditor,  or  as 
otherwise  interested,"  and  (2),  after  "places  of 
residence,"  "or  office." 


§  1466.  Court  may  make  extra  allowance.  If  the  property  set  apart  is 
insufficient  for  the  support  of  the  widow  and  children,  or  either,  the  court  or 
a  judge  thereof  must  take  such  reasonable  allowance  out  of  the  estate  as 
shall  be  necessary  for  the  maintenance  of  the  family,  according  to  their  cir- 
cumstances, during  the  progress  of  the  settlement  of  the  estate,  which,  in 
case  of  an  insolvent  estate,  must  not  be  longer  than  one  year  after  granting 
letters  testamentary  or  of  administration. 

post.    Bell  V.  Bell,  2  Cal.  App.  338;  83  Pac. 


Legislation  §  1466.  1.  Enacted  March  11, 
187iJ;  based  on  Probate  Act  1851,  §  122,  as 
amended  by  Stats.  1861,  p.  636,  which  read:  "If 
the  amount  set  apart  be  insufficient  for  the  sup- 
port of  the  widow  and  child,  or  children,  the  pro- 
bate court,  or  judge,  shall  make  such  reasonable 
allowance  out  of  the  estate  as  shall  be  necessary 
for  the  maintenance  of  the  family,  according  to 
their  circumstances,  during  the  progress  of  the 
settlement  of  the  estate;  which,  in  case  of  an  in- 
solvent estate,  shall  not  be  longer  than  one  year 
after  granting  letters  of  administration."  When 
enacted  in  1872,  §  1466  read  as  now,  except  for 
the  amendments  of  1880  and  1907. 

2.  Amended  by  Code  Amdts.  1880.  p.  87, 
substituting  "court  or  a  judge  thereof"  for  "pro- 
bate court  or  judge." 

3.  Amendment  by  Stats.  1901,  p.  210;  un- 
constitutional.    See   note    ante.    §  5. 

4.  Amended  by  Stats.  1907,  p.  933,  substi- 
tuting (1)  "property"  for  "amount,"  (2)  "is"  for 
"be"  before  "insufficient,"  and  (3)  "take"  (sic) 
for  "make." 

Application  of  code  sections.  The  third 
subdivision  of  §  1880,  post,  providing  that 
parties  to  an  action  or  proceeding  upon 
a  claim  or  demand  against  the  estate  can- 
not be  witnesses,  has  no  application  to  a 
party  claiming  a  family  allowance.  Es- 
tate of  McCausland,  .^^2  Cal.  568. 

Construction  of  code  sections.  The  lan- 
guage of  this  section  is  express  and  man- 
datory, and  the  duty  of  maintaining  the 
family,  which  the  law  imposes  upon  the 
deceased  husband  or  father  in  his  life- 
time, is  continued  against  his  estate,  pend- 
ing its  administration,  if  the  estate  is 
insolvent.  Estate  of  Lux,  100  Cal.  593;  35 
Pac.  341.  A  family  allowance  out  of  the 
general  assets  of  the  estate  of  a  deceased 
person  is  not  property  "set  apart''  for 
family  use,  within  the  meaning  of  §  1468, 


814. 

Order  for  family  allowance,  made  -mth- 
out  notice,  is  not  unconstitutional.  See 
note  ante,  §  1465. 

Widow's  right  to  family  allowance.  A 
widow  is  not  entitled  to  a  family  allow- 
ance, where  she  is  not  a  member  of  the 
family,  receiving  or  entitled  to  receive 
support  as  such  member,  or  has  relin- 
quished her  right  thereto.  Estate  of  Yoell, 
164  Cal.  540;  129  Pac.  999.  The  widow's 
right  to  the  payment  of  a  family  allow- 
ance, granted  while  the  estate  was  in  the 
hands  of  a  general  administrator,  is  not 
suspended  by  reason  of  the  removal  of  the 
general  administrator  and  the  appointment 
of  a  special  administrator:  the  right  con- 
tinues during  the  special  administration. 
Estate  of  Welch,  106  Cal.  427;  39  Pac.  805. 
A  widow's  right  to  a  family  allowance, 
and  the  amount  thereof,  is  not  affected  by 
the  fact  that  she  had,  during  the  lifetime 
of  her  husband,  wrongfully  appropriated 
his  money  to  her  own  use  (Estate  of 
Bump,  152  Cal.  274;  92  Pac.  643);  nor  is 
a  widow's  right  to  a  family  allowance 
affected  by  the  fact  that  a  former  ad- 
ministrator, without  authority,  had  loaned 
her  sums  of  money  belonging  to  the  es- 
tate, which  she  had  never  repaid  (Estate 
of  Fretwell,  154  Cal.  638;  98  Pac.  1058); 
Nor  is  the  widow's  right  to  an  allowance, 
either  under  this  section  or  under  §  1464, 
ante,  affected  by  the  fact  that  she  has 
other  means  of  support,  or  is  given  be- 
quests or  devises  bv  the  will  of  her  hua- 
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band,  not  putting  her  to  an  election.  Es- 
tate of  Cowell,  1(34  Cal.  636;  130  Pac.  209; 
Estate  of  Bump,  152  Cal.  274;  92  Pac.  643. 
A  wife  may,  by  the  terms  of  a  sc[)aration 
agreement,  waive  her  right  to  a  family 
allowance,  though  there  are  minor  chil- 
dren at  the  time  of  the  execution  of  the 
agreement,  if  such  children  are  not  minors 
at  the  time  the  application  for  allowance 
is  made.  Estate  of  Yoell,  164  Cal.  540; 
129  Pac.  999.  Where  a  wife,  in  a  separa- 
tion agreement,  renounces  and  waives  all 
claim  that  she  has  or  may  have  against 
her  husband's  estate  as  "heir"  of  the  hus- 
band, or  as  his  "surviving  wife,"  it  is  a 
relinquishment  of  her  right  to  a  family 
allowance.  Estate  of  Yoell,  164  Cal.  540; 
129  Pac.  999.  A  wife  who  has  voluntarily 
entered  into  a  valid  agreement  with  her 
husband  for  their  separation,  whereby,  in 
consideration  of  certain  money  paid,  she 
waived  all  her  marital  claims,  and  in  pur- 
suance of  the  agreement  has  voluntarily 
continued  to  live  apart  from  him,  without 
any  attempt  to  set  aside  the  agreement, 
or  to  assume  again  their  marital  relations, 
or  to  demand  from  him  any  further  means 
for  her  separate  support,  ceases  to  be  a 
member  of  the  immediate  family  of  the 
husband,  and,  upon  his  death,  is  not  en- 
titled to  a  family  allowance  out  of  his 
estate.  Estate  of  Noah,  73  Cal.  583;  2 
Am.  St.  Rep.  829;  15  Pac.  289;  and  see 
Wickersham  v.  Comerford,  96  Cal.  433; 
31  Pac.  358.  A  wife,  who  has  voluntarily 
and  deliberately  severed  her  relationship 
as  a  member  of  her  husband's  family,  and 
whose  right  to  support  by  him  does  not  rest 
upon  the  famil}"^  relationship,  but  upon  the 
terms  of  articles  of  separation,  whereby 
she  surrendered  her  right  to  apply  for  a 
family  allowance,  is  not  entitled  to  such 
an  allowance.  Estate  of  Yoell,  164  Cal. 
540;  129  Pac.  999. 

Wife  separated  from  husband,  under 
agreement.    See  note  ante,  §  1465. 

Eight  to  family  allowance.  See  note 
ante, §  1464. 

Proceeds  of  life-insurance  policy  set 
apart  to  the  widow  exempt.  See  note  ante, 
§  690. 

Property  set  apart  as  exempt.  Find- 
ings.   See  note  ante,  §  1465. 

Allowance  to  widow.  See  note  ante, 
§  1464. 

Election  of  surviving  spouse  between 
allowance  and  legacy.  A  husband  cannot 
deprive  his  widow  of  her  right  to  a  family 
allowance,  either  under  this  section  or 
under  §  1464,  ante,  but  a  will  may  be  so 
drawn  as  to  put  the  beneficiary,  whether 
husband  or  wife,  to  an  election.  Estate 
of  Cowell,  164  Cal.  636;  130  Pac.  209;  Es- 
tate of  Bump,  152  Cal.  274;  92  Pac.  643; 
Estate  of  Gray,  159  Cal.  159;  112  Pac. 
890.  Where  the  will  bequeaths  a  legacy 
to  the   widow,   on   the   payment   of   which 


she  is  required,  by  its  terms,  to  "relin- 
quish all  further  claim"  to  the  estate,  the 
term  "claim"  includes  her  statutory  claim 
or  right  to  an  allowance  from  the  estate, 
and  she  is  put  to  her  election  between  the 
two;  the  time  for  such  election  being  only 
"on  the  payment"  of  the  legacy,  she  is 
entitled  until  that  time  to  enjoy  a  statu- 
tory allowance  made  to  her  pending  the 
administration.  Estate  of  Lufkin,  131  Cal. 
291;  63  Pac.  469. 

Allowance  may  be  applied  for  when. 
The  application  for  a  family  allowance, 
or  for  a  homestead,  may  be  made  at  any 
time  before  the  administration  of  the  es- 
tate is  closed.  Estate  of  Still,  117  Cal. 
509;  49  Pac.  463. 

Delay  does  not  forfeit  right  to  allow- 
ance. The  delay  of  the  widow,  for  several 
years,  to  demand  the  payment  of  her 
family  allowance,  docs  not,  of  itself,  for- 
feit her  right  to  it.  Estate  of  Welch,  106 
Cal.  427;  39  Pac.  805;  Estate  of  Fretwell, 
154  Cal.  638;  98  Pac.  1058. 

Prior  application  no  bar  to  subsequent 
application,  A  widow's  application  for  a 
family  allowance,  filed  by  her,  and  dis- 
missed at  her  request,  but  never  tried, 
submitted,  or  decided  on  the  merits,  is  not 
a  bar  to  a  subsequent  application  by  her. 
Estate  of  Bump,  152  Cal.  274;  92  Pac.  643. 

Who  may  petition  for  allowance.  It  is 
not  requisite  that  the  widow  herself  peti- 
tion for  the  family  allowance:  the  order 
may  be  made  upon  a  petition  by  any  one 
in  her  behalf:  and  the  fact  that  the  ex- 
ecutor is  also  her  son  should  not  prevent 
a  petition  made  by  him,  in  her  behalf 
from  receiving  consideration  by  the  court. 
Estate  of  Garrity,  108  Cal.  463;  38  Pac. 
628. 

Appointment  of  guardian  ad  litem  to  ap- 
ply for  allowance.  The  court  may  appoint 
a  guardian  ad  litem  to  apply  for  a  family 
allowance.  Estate  of  Snowball,  156  Cal. 
235;  104  Pac.  446. 

Prerequisite  to  order  for  allowance. 
There  is  nothing  in  this  section  which  re- 
quires, as  a  prerequisite  to  an  order  for 
a  family  allowance,  that  the  question  of 
the  solvency  of  the  estate  should  be  de- 
termined. Estate  of  Treat,  162  Cal.  250; 
121  Pac.  1003. 

Admissibility  of  evidence  on  petition  for 
allowance.  A  judgment,  not  final,  under 
§  1664,  post,  determining  the  petitioner  to 
be  the  child  of  the  deceased,  is  not  ad- 
missible in  evidence  on  her  petition  for  a 
family  allowance,  where  her  status  as  such 
child  is  denied  by  those  claiming  to  be  the 
next  of  kin.  Estate  of  Blythe,  99  Cal.  472; 
34  Pac.  108. 

Amount  of  allowance.  The  court,  in  fix- 
ing the  amount  of  a  family  allowance,  is 
not  restricted  to  a  bare  support  of  the 
widow,  but  regard  should  be  had  to  the 
mode  in  which  she  had  lived  during  the 
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lifetime  of  her  husband;  the  allowance 
should  be  suflQcient  to  provide  all  the 
necessaries  of  life,  which  includes  all  that 
is  reasonable  and  proper  for  use  in  the 
home  and  in  social  intercourse,  in  view  of 
the  condition  and  value  of  the  estate  and 
the  station  and  surroundings  of  the  family. 
Estate  of  Lux,  100  Cal.  593;  35  Pac.  341. 
Where  the  family  allowance  granted  to 
the  widow  for  a  limited  period  is  ex- 
hausted, she  is  entitled  to  such  further 
allowance  as  is  necessary  for  her  mainte- 
nance during  the  progress  of  the  settle- 
ment of  the  estate.  Estate  of  Eoberts,  67 
Cal.  349;  7  Pac.  733. 

Power  and  duty  of  court  to  make  allow- 
ance. The  court,  of  its  motion,  may  make 
an  order  for  a  family  allowance.  Estate 
of  Snowball,  156  Cal.  235;  104  Pac.  446. 
Upon  the  return  of  the  inventory,  the 
court  must  take  such  allowance  as  may 
be  necessary  out  of  the  estate:  the  "pre- 
liminary or  temporary  allowance,"  pro- 
vided for  in  §  1464,  ante,  terminates  upon 
the  return  of  the  inventory.  Estate  of 
Cowell,  164  Cal.  636;  130  Pac.  209.  The 
right  of  the  family  to  an  allowance  for 
its  support  is  not  dependent  or  contingent 
upon  a  previous  order  setting  apart  a 
homestead  for  their  use;  and  the  court 
may,  in  its  discretion,  make  such  allow- 
ance out  of  the  estate  as  shall  be  necessary 
for  their  maintenance,  pending  the  settle- 
ment of  the  estate;  and  its  jurisdiction  is 
not  affected  by  the  fact  that  the  inventory 
shows  that  there  is  property  of  the  estate, 
out  of  which  a  homestead  might  be  set 
apart  to  the  widow.  Estate  of  Garrity, 
108  Cal.  463;  38  Pac.  628.  The  provision 
of  this  section,  that  if  the  property  set 
apart  for  the  use  of  the  widow  and  minor 
children  is  insufficient  for  their  support, 
a  reasonable  allowance  must  be  made  out 
of  the  estate,  is  mandatory;  and  the  court 
is  required  to  make  such  an  allowance  as 
shall  be  necessary  for  the  support  of  the 
family  during  the  settlement  of  the  estate, 
regardless  of  the  widow's  financial  ability 
to  support  herself  without  aid  from  the 
estate.  Estate  of  Lux,  100  Cal.  593;  35 
Pac.  341.  The  fact  that  ample  provision 
is  made  for  the  widow  in  the  will  of  her 
deceased  husband,  does  not  prevent  the 
court  from  setting  apart  to  her  the  house- 
hold furniture  exempt  from  execution,  or 
from  making  her  a  family  allowance  until 
such  time  as  the  dispositions  contained  in 
the  will  become  available  for  her  use.  Es- 
tate of  Walkerley,  77  Cal.  642;  20  Pac. 
150.  The  fact  that  the  administrator  has 
not  in  his  hands  sufficient  money  to  pay 
the  family  allowance  does  not  deprive  the 
court  of  the  power  to  fix  the  amount  to 
be  paid:  if  there  is  other  estate  which  can 
be  subjected  to  this  payment,  the  court 
can  make  a  proper  order  therefor.  Estate 
of    Carriger,   5    Cal.   Unrep.    129;    41    Pac. 


700.  Where  an  alleged  daughter  of  thfe 
decedent  petitions  for  a  family  allowance, 
the  question  whether  she  is  his  child  is 
one  of  fact  for  the  court  to  determine 
before  granting  or  denying  the  petition; 
the  mere  fact  that  her  status  as  his  child 
is  denied  does  not  deprive  the  court  of  ju- 
risdiction to  make  the  order  of  allowance, 
if  the  facts  showing  her  right  are  proved 
by  competent  evidence.  Estate  of  Blythe, 
99  Cal.  472;  34  Pac.  108.  No  notice  is 
required  to  be  given  of  the  application 
for  a  family  allowance,  but  it  is  the  duty 
of  the  court,  with  or  without  a  petition, 
to  set  apart  sufficient  property  for  the 
support  of  the  wife  and  children.  Leach 
V.  Pierce,  93  Cal.  614;  29  Pac.  235.  Al- 
though, upon  the  remarriage  of  the  widow, 
an  order  for  family  allowance  theretofore 
made  terminates  without  further  order  of 
the  court,  yet  the  court  maj^  continue  the 
allowance,  where  necessary  for  the  benefit 
of  the  children.  Estate  of  Still,  117  Cal. 
509;  49  Pac.  463.  The  determination  of 
the  time  during  which  a  "reasonable  allow- 
ance" shall  be  paid,  where  the  estate  is 
insolvent,  does  not  rest  in  the  sound  dis- 
cretion of  the  court:  the  family  is  entitled 
to  it  during  the  whole  of  the  year  pre- 
scribed, if  the  estate  is  properly  in  pro- 
gress of  settlement  so  long,  and  the  court 
has  no  power  to  restrict  such  allowance  to 
a  specified  part  of  such  vear.  Estate  of 
Treat,  162  Cal.  250;  121  Pac.  1003. 

Presumption  favoring  action  of  court. 
If  the  widow  shoulrl  petition  for  an  allow- 
ance, under  this  section,  after  an  order 
setting  apart  to  her  the  exempt  property, 
it  must  be  presumed  that  the  court  will 
act  with  due  regard  to  its  previous  order 
and  to  the  subsequent  condition  of  the  es- 
tate. Estate  of  Slade,  122  Cal.  434;  55 
Pac.  158.  It  will  be  presumed,  upon  an 
appeal  by  an  administrator  from  an  order 
directing  him  to  pay  the  widow  a  specified 
sum  as  a  monthly  allowance,  in  the  ab- 
sence of  the  evidence  which  was  before 
the  court  below,  that  the  condition  of  the 
estate  was  such  as  to  authorize  the  allow- 
ance of  the  sum  fixed  in  the  order.  Es- 
tate of  Carriger,  5  Cal.  Unrep.  129;  41 
Pac.  700. 

Allowance  after  death  of  widow.  The 
death  of  the  widow,  pending  an  appeal 
from  an  order  making  an  allowance  for 
her  maintenance  and  support,  does  not 
affect  her  right  to  the  unpaid  allowance 
accrued  at  the  time  of  her  death,  and, 
upon  affirmance,  the  amount  unpaid  at  the 
time  of  her  death  goes  to  her  heirs  or 
personal  representatives,  though  there  can 
be  no  allowance  for  any  time  subsequent 
to  her  death.  Estate  of  Lux,  114  Cal.  73; 
45  Pac.  1023. 

Finality  of  allowance.  Where  a  family 
allowance  was  made  to  one  claiming  to 
be  the  widow  of  the  deceased,  who  was 
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appointed  administratrix,  and  the  order 
became  final  by  failure  to  appeal  there- 
from or  to  move  to  set  it  aside,  it  became 
final;  and  though,  on  a  partial  distribu- 
tion, the  court  found  that  the  adminis- 
tratrix was  not  the  widow,  the  family 
allowance  could  not  be  set  aside  on  an 
order  settling  the  account  of  the  a<lminis- 
tratrix.  Estate  of  Nolan,  145  Cal.  559;  79 
Pae.  428. 

Finality  of  allowance.  See  note  ante, 
§  1464. 

Immaterial  irregularity  in  order  for  al- 
lowance. The  fact  that  a  widow's  allow- 
ance for  but  one  year  was  directed  to 
commence  from  the  time  of  her  husband's 
death,  instead  of  from  the  time  letters  of 
administration  were  granted,  is  an  imma- 
terial irrcaularity.  Estate  of  Fretwell,  154 
Cal.  638;  98  Pae.  1058. 

Validity  of  order  for  allowance.  It  is 
not  essential  to  the  validity  of  a  family 
allowance,  that  the  exempt  property  and 
a  homestead  should  have  been  set  apart 
for  the  use  of  the  family.  Estate  of  Snow- 
ball, 15G  Cal.  235;  104  Pae.  446.  An  order 
for  the  payment  of  a  family  allowance  is 
not  invalid  for  each  of  a  specific  finding 
that  the  property  exempt  from  execution, 
and  already  set  apart  for  her  support,  was 
insufficient  for  that  purpose:  the  fact  that 
the  court,  after  setting  apart  exempt  prop- 
erty, ma(le  an  order  for  family  allowance, 
involved,  of  necessity,  the  decision  that 
the  amount  originally  set  apart  was  in- 
sufficient. Estate  of  Welch,  106  Cal.  427; 
39  Pae.  805. 

Duration  of  allowance.  An  order  for  a 
family  allowance,  not  specifying  the  time 
of  its  continuance,  must  be  construed  as 
if  the  time  prescribed  by  statute  were  a 
part  of  the  order;  so  construed,  such  an 
order  continues  during  the  progress  of  the 
settlement  of  the  estate,  unless  the  estate 
is  insolvent,  in  which  event  it  continues 
for  only  one  year  after  the  granting  of 
letters,  though  the  settlement  of  the  estate 
has  not  then  been  concluded.  Estate  of 
Treat,  162  Cal.  250;  121  Pae.  1003. 

Allowance  ceases  when.  An  order  for 
a  family  allowance,  made  before  the  re- 
turn of  the  inventory,  to  commence  from 
the  death  of  the  husband  and  to  continue 
until  further  order  of  the  court,  ceases 
to  be  operative  from  the  date  of  such  re- 
turn, and  no  further  payments  can  be 
allowed  under  such  order.  Estate  of  Bell, 
153  Cal.  331;  95  Pae.  377.  Upon  the  re- 
marriage of  the  widow,  an  order  for 
family  allowance,  theretofore  made,  termi- 
nates, without  further  order  of  the  court. 
Estate  of  Hamilton,  66  Cal.  576;  6  Pae. 
493;  Estate  of  Still,  117  Cal.  509;  49  Pae. 
463. 

Order  modifying  or  suspending  allow- 
ance. A  modification  of  the  order  for 
family  allowance  may  be  made,  if  the  con- 
2  Fair. — 100 


dition  of  the  estate,  or  the  relation  of  the 
family  thereto,  changes,  as  where  it  ap- 
pears that  the  value  of  the  estate  is  mate- 
rially less  th*n  that  shown  at  the  date  of 
the  making  of  the  order,  or  that  its  in- 
debtedness is  greater  than  was  then  sup- 
posed, or  in  the  event  of  a  partial  distribu- 
tion to  the  widow  or  minor  children  be- 
fore final  distribution.  Estate  of  Lux,  100 
Cal.  593;  35  Pae.  341.  Where  the  court 
made  an  order  granting  a  family  allow- 
ance until  its  further  order  in  the  prem- 
ises, a  subsequent  order,  made  more  than 
three  years  from  the  date  of  the  original 
allowance,  modifying  it,  and  a  subsequent 
order  of  modification  thereof,  are  not  void 
upon  their  face,  but  may  be  considered  as 
new  and  independent  orders,  within  the 
jurisdiction  of  the  court.  Estate  of  Bell, 
131  Cal.  1;  63  Pae.  81.  The  court  has  no 
power,  without  motion,  or  showing  upon 
notice,  to  suspend  the  order  for  family 
allowance,  after  it  has  become  final  by  the 
lapse  of  the  time  to  appeal  therefrom. 
Estate  of  Nolan,  145  Cal.  559;  79  Pae.  428. 

Duty  of  court  to  discontinue  allowance. 
Upon  a  proper  showing,  it  is  the  duty  of 
the  court  to  reduce  or  discontinue  a  family 
allowance.  Estate  of  Overton,  13  Cal.  App. 
117;  108  Pae.  1021.  It  is  the  duty  of  the 
court,  after  the  expiration  of  one  year 
from  the  granting  of  letters,  to  discon- 
tinue the  allowance  for  the  maintenance 
of  the  family,  upon  ascertaining  the  estate 
to  be  insolvent.  Estate  of  Montgomery, 
60  Cal.  648. 

Exception  to  payment  of  allowance.  An 
exception  to  the  payment  of  the  family 
allowance  cannot  be  sustained  on  the 
ground  that  a  homestead  and  exempt  prop- 
erty were  set  apart  to  the  widow,  where 
it  does  not  appear  of  what  the  homestead 
or  the  property  set  apart  consisted.  Es- 
tate of  Fernandez,  119  Cal.  579;  51  Pae. 
851. 

Payments  on  family  allowance  allowed 
administrator  when.  Payments  made  by 
the  administrator,  on  account  of  family 
allowance,  after  the  last  settlement  of  an 
annual  account,  when  the  estate  was  not 
known  to  be  insolvent,  and  when  the 
family  was  without  other  means  of  sup- 
port, may  be  properly  allowed  in  the  set- 
tlement of  the  final  account.  Estate  of 
Fernandez,  119  Cal.  579;  51  Pae.  851. 

Widow  not  accountable  to  children  for 
allowance.  The  widow,  to  whom  the 
family  allowance  is  paid  for  the  general 
support  of  the  family,  is  not  accountable 
to  the  children  for  the  manner  in  which 
it  is  expended.  Bell  v.  Bell,  2  Cal.  App. 
338;  83  Pae.  814. 

Widow  not  chargeable  for  profits  de- 
rived through  allowance.  The  widow  is 
not  chargeable,  as  executrix,  for  profits  re- 
ceived by  her  from  the  subletting  of  rooms 
in    a    house    hired    by    her,    the    rental    of 
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which,  is  paid  out  of  her  monthly  allow- 
ance. Estate  of  Stevens,  83  Cal.  322;  17 
Am.  St.  Eep.  252;  23  Pac.  379. 

Court  may  enforce  separation  agreement 
on  application  for  allowance.  Upon  a 
widow's  application  for  a  family  allow- 
ance out  of  her  deceased  husband's  estate, 
the  probate  court  has  power  to  construe 
and  enforce  a  separation  agreement  en- 
tered into  bv  her.  Estate  of  Yoell,  164 
Gal.  540;  129  Pac.  999. 

No  collateral-inheritance  tax  on  allow- 
ance. No  one  is  liable  for  a  collateral- 
inheritance  tax  on  moneys  ordered  by  the 
court  to  be  paid  out  under  this  section. 
Estate  of  Kennedy,  157  Cal.  517;  29  L. 
R.  A.  (N.  S.)  428;  108  Pac.  280. 

Collateral  attack  on  order  for  allowance. 
Vvhere  the  court  grants  a  monthly  family 
allowance  to  the  widow,  and  the  creditors 
of  the  estate  do  not  appeal  from  the  order, 
nor  ask  that  it  be  set  aside,  it  cannot  be 
collaterally  attacked  by  the  creditors  by 
impeaching  payments  made  in  pursuance 
thereof  by  the  executor,  on  the  ground 
that  the  estate  was  then  insolvent  and 
that  the  court  lacked  jurisdiction.  Estate 
of  Bell,  131  Cal.  1;  63  Pac.  81. 

New  trial.  Although  written  objections 
to  the  granting  of  the  petition  for  an 
allowance  for  the  support  of  the  widow 
and  minor  children,  are  filed  in  behalf  of 
a  person  interested  in  the  estate,  yet  pro- 
ceedings for  a  new  trial  of  the  issues 
raised  thereby  are  not  authorized:  there 
is  no  provision  for  a  framing  of  issues 
with  respect  to  the  matter  of  a  family 
allowance.  Leach  v.  Pierce,  93  Cal.  614; 
29  Pac.  235.  A  motion  for  a  new  trial 
does  not  lie  in  proceedings  for  a  family 
allowance.  Estate  of  Heywood,  151  Cal. 
312;  97  Pac.  825. 

Motion  for  new  trial  after  order  for 
family  allowance.    See  note,  ante,  §  1465. 

Appeal  from  order  making  allowance. 
The  order  making  an  allowance  for  the 
support  of  the  widow  and  minor  children 

§  1467.  Payment  of  allowance.  Any  allowance  made  by  the  court  or 
judge,  in  accordance  with  the  provisions  of  this  article,  must  be  paid  in  pref- 
erence to  all  other  charges,  except  funeral  charges  and  expenses  of  adminis- 
tration; and  any  such  allowance,  whenever  made,  may,  in  the  discretion  of 
the  court  or  judge,  take  effect  from  the  death  of  the  decedent. 

is  ready  for  distribution  and  the  children 


is  appealable,  and  reviewable  upon  a  bill 
of  exceptions.  Leach  v.  Pierce,  93  Cal. 
614;  29  Pac.  235.  The  superior  court  has 
jurisdiction  and  discretion  to  determine 
what  allowance  is  reasonable  and  neces- 
sary for  the  support  of  the  widow,  and 
whether  her  separate  property  is  sufficient 
for  her  maintenance;  and  the  appellate 
court  will  not  interfere  with  its  determi- 
nation, if  not  exercised  on  erroneous  prin- 
ciples, except  in  an  extreme  ease.  Estate 
of  Lufkin,  131  Cal.  291;  63  Pac.  469.  The 
special  administrator  of  the  estate  of  a 
deceased  person  may  appeal  from  an  order 
directing  him  to  pay  the  arrearage  of 
family  allowance  which  has  accrued  since 
the  suspension  of  the  general  adminis- 
trator. Estate  of  Welch,  106  Cal.  427;  39 
Pac.  805. 

Appeal  from  order  making  allowance. 
See  note  ante,  §  1464. 

Appeal  from  order  granting  or  refusing 
a  family  allowance.  See  note  ante,  §  963, 
and  post,  §  1714. 

No  appeal  from  order  discontinuing  al- 
lowance. No  appeal  is  given  from  an 
order  discontinuing  a  family  allowance. 
Estate  of  Overton,  13  Cal.  App.  117;  108 
Pac.  1021. 

Appeal  from  order  settling  account  of 
administrator.  Whether,  in  the  settlement 
of  the  accounts  of  an  administratrix,  a 
credit  made  to  her,  as  widow,  upon  fam- 
ily allowance,  should  have  been  reduced 
by  the  court,  by  reason  of  her  delay  in 
closing  the  estate,  is  a  question  to  be  de- 
termined by  the  court,  and  its  decision 
will  not  be  disturbed  upon  appeal,  no  suffi- 
cient reason  appearing  therefor.  Estate  of 
Freud,  131  Cal.  667;  82  Am.  St.  Rep.  407; 
63  Pac.  1080. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  463,  §  122;  Stats.  1861,  p.  636,  §  35.  As  to 
a  reasonable  allowance  and  its  purposes,  see  Wil- 
liams V.  Macdougall,  39  Cal.  86.  This  allow- 
ance is  not  governed  by  the  principle  which  gov- 
erns allowances  for  alimony,  or  to  a  deserted  wife 
or  child.    Id. 


Legislation  ?•  1467.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  123,  as  amended 
by  Stats.  1863-64,  p.  370),  (1)  substituting  (a) 
"article"  for  "chapter,"  (b)  "must  be  paid"  for 
"shall  be  paid,"  and  (c)  "decedent"  for  "tes- 
tator or  intestate":  (2)  omitting  "by  the  ad- 
ministrator"   after   "paid." 

Notice    of    application    for    allowance. 

The  mortgagees  of  the  widow,  who  ad- 
vance money  to  support  the  family  of  the 
decedent,  are  not  chargeable  witli  notice 
of  the  subsequent  unusual  apjilication  by 
the  widow  for  a  family  allowance,  made 
to  cover  many  years  past,  after  the  estate 


had  ceased  to  be  a  charge  upon  her,  and  for 
a  sale  of  the  realtv  to  pay  such  allowance. 
Curtis  V.  Schell,  129  Cal.  208;  61  Pac.  951; 
and  see  Savings  Bank  v.  Schell,  142  Cal. 
505;  76  Pac.  250. 

Purpose  of  allowance.  An  allowance  to 
a  widow  is  not  made  merely  for  the  pur- 
pose of  enabling  her  to  defray  the  several 
expenses  incurred  for  each  member  of  the 
family,  but  that  she  may  also  i)rovide  a 
means  whereby  she  and  the  minor  children 
may  be  kept  together,  and  the  family  may 
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be  maintained  as  a  whole.  Bell  v.  Bell,  2 
Cal.  App.  338;  83  Pae.  S14. 

Application  of  funds  ty  administrator. 
The  administrator  cannot  apply  funds  in 
his  hands,  set  apart  for  the  support  of  the 
family  of  the  decedent,  to  the  payment  or 
satisfaction  of  his  personal  obligations, 
nor  can  he  legally  enter  into  any  agree- 
ment or  make  any  arrangement  with  the 
widow  for  the  application  of  such  funds 
in  that  way.   Moore  v.  Moore,  60  Cal.  526. 

Payments  without  order.  The  fact  that 
payments  were  made  by  the  executor  with- 
out a  previous  order  does  not  deprive  him 
of  the  right  to  a  credit  therefor,  to  the 
extent  that  the  court  may  find  such  ad- 
vances reasonable  and  proper.  Estate  of 
Lux,  114  Cal.  89;  45  Pac.  1028;  100  Cal. 
606;  35  Pac.  345.  Payments  made  after 
the  filing  of  the  inventory,  without  order, 
but  allowed  on  the  settlement  of  the  an- 
nual account,  without  appeal  therefrom, 
cannot  be  objected  to  upon  settlement  of 
the  final  account,  because  of  the  final  in- 
solvcncv  of  the  estate.  Estate  of  Fernan- 
dez. 119  Cal.  579;  51  Pac.  851. 

Widow  bound  by  voucher  for  allowance. 
As  between  the  widow  and  the  creditors 
of  the  estate,  she  is  bound  by  her  voucher 
for  the  payment  of  the  family  allowance; 
and,  after  settlement  of  the  administra- 
tor's final  account  without  objection  on 
her  part,  she  is  bound  by  the  adjudication 
thereon,  so  far  as  it  affects  the  estate. 
Estate  of  Fisher,  5  Cal.  Unrep.  168;  42 
Pac.  237. 


Creditor's  objection  to  voucher.  A 
creditor  of  the  estate  cannot  object  to  a 
voucher,  signed  by  the  widow  of  the  de- 
ceased for  pa^-mcnts  alleged  to  have  been 
made  her  under  an  order  granting  a  family 
allowance,  on  the  ground  that  the  amount 
stated  therein  had  not  been  actually  paid 
her.  Estate  of  Fisher,  5  Cal.  Unrep.  168; 
42  Pac.  237. 

Appeal  from  order  for  allowance  stays 
proceedings.  An  appeal  from  an  order 
liirecting  the  payment,  to  the  widow  of 
the  deceased,  of  a  certain  sum  as  accrued 
and  unpaid  family  allowance,  operates  as 
a  supersedeas,  and  stays  all  further  pro- 
ceedings in  the  court  in  the  particular 
matter  involved  in  the  order  api)ealed 
from.  Ruggles  v.  Superior  Court,  103  Cal. 
125;  37  Pac.  211. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  463,  §123;  Stafs.  1861,  p.  G36,  §36;  Stats. 
1863-64,  p.  370,  §  11.  An  examination  of  the 
opinion  of  the  learned  Justice  Sawyer,  in  Estate 
of  Busse,  35  Cal.  313,  will  fully  explain  why  it 
waB  deemed  unnecessary  to  retain  §  124,  Stats. 
1851,  supra.  There  is,  in  this  code,  designated 
all  the  property  which  is  exempt  from  execution; 
and  why  repeat  it  here.  It  does  not  sufficiently 
appear  why  the  homestead  of  the  survivor  should 
be  confined  to  quantity  of  country  land  or  town 
lots,  under  the  reasoning  of  the  court  in  Estate 
of  Delaney,  37  Cal.  176,  since  the  constitutional 
limit  in  value  (five  thousand  dollars)  is  retained. 
And  it  will  be  observed,  that,  by  sections  1237 
and  1238  of  the  Civil  Code,  all  questions  in  re- 
gard to  location,  etc.,  pointed  out  in  the  case  of 
Delaney,  supra,  are  avoided.  Widow  and  chil- 
dren were  entitled  to  one  year's  support  from 
the  estate,  though  mortgaged  beyond  its  value. 
Cole  V.  Elfe,  23  Ga.  235. 


§  1468.  Property  set  apart,  how  apportioned.  When  property,  other 
than  the  homestead  selected  and  recorded  during  the  lifetime  of  the  dece- 
dent, is  set  apart  to  the  use  of  the  family,  in  accordance  with  the  provisions 
of  this  chapter,  such  property,  if  the  decedent  left  a  surviving  spouse  and  no 
minor  child,  is  the  property  of  such  spouse.  If  the  decedent  left  also  a 
minor  child  or  children,  the  one  half  of  such  property  belongs  to  the  surviv- 
ing spouse,  and  the  remainder  to  the  child,  or  in  equal  shares  to  the  children, 
if  there  are  more  than  one.  If  there  is  no  surviving  spouse,  the  whole  be- 
longs to  the  minor  child  or  children.  If  the  property  set  apart  is  a  home- 
stead, selected  from  the  separate  property  of  the  decedent,  the  court  can  set 
it  apart  only  for  a  limited  period,  to  be  designated  in  the  order,  and,  subject 
to  such  homestead  right,  the  property  remains  subject  to  administration. 


Where  widow  has  a  maintenance.    Post,  §  1470. 

Legislation  §  1468.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  125,  which 
read:  "When  property  shall  have  been  set  apart 
for  the  use  of  the  family,  in  accordance  with  the 
provisions  of  this  chapter,  if  the  deceased  shall 
have  left  a  widow  and  no  minor  child,  such  prop- 
erty shall  be  the  properly  of  the  widow.  If  he 
shall  have  left  also  a  minor  child  or  children, 
the  one  half  of  such  property  shall  belong  to  the 
widow  and  the  remainder  to  the  child,  or  in  equal 
shares  to  the  children,  if  there  be  more  than  one. 
If  there  be  no  widow,  the  whole  shall  belong  to 
the  minor  child  or  children."  When  enacted  in 
1872,  §1468  (1)  substituted  (a)  "is"  for  "shall 
have  been"  before  "set  apart,"  (b)  "decedent" 
for  "deceased  shall  have,"  and  (c)  "is"  for  "shall 
be"   after   "properly";    (2)    omitted   "shall   have" 


bef-re  "left  also";  (3)  substituted  (a)  "are"  for 
"be"  before  "more  than  one,"  (b)  "is"  for  "be" 
before  "no  widow,"  and  (c)  "belongs"  for  "shall 
belong." 

2.  Amended  by  Code  Amdts.  1873-74,  p. 
361,  (1)  inserting  "or  surviving  husband"  after 
"widow"  in  all  instances;  (2)  substituting  (a) 
"decedent"  for  "he"  after  "if"  at  the  be-inning 
of  the  second  sentence,  (b)  "be"  for  "are"  before 
"more   than    one,"    and    (c)    "be"    for   "is"    before 

no  widow." 

3.  Amended  by  Code  Amdts.  1880,  p.  87,  to 
read:  "When  property  is  set  apart  for  the  use 
of  the  family  by  the  superior  court,  such  prop- 
erty shall  be  for  the  benefit  of  the  several  par- 
ties, as  provided  in  section  fourteen  hundred  and 
sixty-five   of  this  code." 

4.  Amended  by  Stats.  1881,  p.  8,  to  read: 
"When  property   is   set   apart   to   the   use   of   the 
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family,  in  accordance  with  fhe  provisions  of  this 
chapter,  if  the- decedent  left  a  widow  or  surviving 
hasband,  and  no  minor  child,  such  property  is 
the  property  of  the  widow  or  surviving  husband. 
If  the  decedent  left  also  a  minor  child  or  chil- 
dren, the  one  half  of  such  property  shall  belong 
to  the  widow  or  surviving  husband,  and  the  re- 
mainder to  the  child,  or  in  equal  shares  to  the 
children,  if  there  be  more  than  one.  If  there  be 
no  widow  or  surviving  husband,  the  whole  be- 
longs to  the  minor  child  or  children.  If  the 
property  set  apart  be  a  homestead,  selected  from 
the  separate  property  of  the  deceased,  the  court 
can  only  set  it  apart  for  a  limited  period,  to  be 
designated  in  the  order,  and  the  title  vests  in  the 
heirs  of  the  deceased,  subject  to  such  order." 

5.  Amendment  by  Stats.  1901,  p.  211;  un- 
constitutional.    See  note  ante,    §  5. 

6.  Amended  by  Stats.  1907,  p.  934;  the  code 
commissioner  saying,  "Inserts  the  words  'other 
than  the  homestead  selected  and  recorded  during 
the  lifetime  of  the  decedent,'  and  substitutes  the 
word  'spouse'  for  the  word  'husband'  where  it 
occurs  in  the  section,  thus  avoiding  the  rule  af- 
firmed in  Estate  of  Walkerly,  108  Cal.  627,  and 
leaving  the  homestead  subject  to  administration, 
without,  however,  impairing  the  homestead 
rights." 

Construction  of  code  sections.     There  is 

no  conflict  between  this  section,  §  1474, 
post,  and  §  1265  of  the  Civil  Corle;  read 
together,  these  sections  mean,  that  when 
a  homestead  has  been  selected  by  one 
spouse  out  of  the  separate  property  of 
the  other,  without  the  consent  of  the  lat- 
ter, upon  the  latter's  death  it  vests  in  his 
or  her  heirs,  subject  to  the  power  of  the 
court  to  assign  it  for  a  limited  period  to 
his  family;  but  when  the  selection  has 
been  made  from  the  separate  property  of 
the  person  selecting  or  joining  in  the  selec- 
tion, it  goes  absolutely  to  the  survivor. 
Estate  of  Croghan,  92  Cal.  370;  28  Pac. 
570;  and  see  Weinreich  v.  Hensley,  121 
Cal.  647;  54  Pac.  254;  Estate  of  Path,  132 
Cal.  609;  64  Pac.  995.  This  section  is  not 
designed  to  effect  a  statutory  distribution 
of  the  estate  to  the  exclusion  of  the  claims 
of  creditors.  Estate  of  Tittel,  139  Cal. 
149;  72  Pac.  909. 

What  law  governs.  The  probate  home- 
stead is  to  be  set  apart  in  pursuance  of 
the  statute  in  force  at  the  time  the  order 
setting  it  apart  is  made  (Sheehy  v.  Miles, 
93  Cai.  288;  28  Pac.  1046);  and,  upon  ap- 
peal, the  case  must  be  decided  in  view  of 
the  statutory  law  as  it  was  at  the  time 
the  probate-homestead  order  was  made. 
Hardwick  v.  Black,  128  Cal.  672;  61  Pac. 
381.  It  is  immaterial  when  the  homestead 
was  declared  by  the  husband:  the  title 
vests  in  the  widow  upon  his  death,  and 
only  the  law  in  force  at  that  time  can  be 
considered  respecting  the  devolution  of 
title  of  the  homestead  premises.  Saddle- 
mire  v.  Stockton  Sav.  &  L.  Soc,  144  Cal. 
650;  79  Pac.  381. 

Property  is  subject  to  use  as  homestead 
when.  Where  no  homestead  is  declared 
during  the  existence  of  the  community, 
the  property  vests  according  to  §  1402  of 
the  Civil  Code,  subject,  however,  to  its 
temporary    use    as    a    probate    homestead. 


Estate  of  Gilmore,  81  Cal.  240;  22  Pac. 
655. 

Eight  to  homestead  vests  when.  Where 
no  homestead  was  selected  during  the  life- 
time of  the  deceased,  the  date  of  the 
order  setting  apart  the  probate  homestead 
is  the  time  of  the  vesting  of  the  right 
thereto.  Estate  of  Poland.  43  Cal.  640; 
Estate  of  Moore,  57  Cal.  437. 

Power  of  court  to  carve  out  homestead. 
See  note  ante,  §  1465. 

Contents  of  homestead  order.  It  is  im- 
proper to  include  in  the  order  setting 
apart  the  homestead  a  determination  of 
the  party  in  whom  the  title  shall  vest  upon 
the  termination  of  the  homestead.  Estate 
of  Firth,  145  Cal.  236;  78  Pac.  043. 

Effect  of  homestead  order.  The  order 
setting  apart  a  homestead  in  the  com- 
munity property,  pending  administration, 
relieves  it  from  administration  and  ex- 
cludes it  from  distribution,  but  it  does  not 
affect  the  title  to  the  homestead.  Estate 
of  Gilmore,  81  Cal.  240;  22  Pac.  655.  The 
title  to  the  property  is  not  affected  by 
the  order  setting  it  apart  as  a  probate 
homestead:  the  onlj'  effect  of  the  order  is 
to  withdraw  the  property  from  adminis- 
tration, and  it  cannot  impair  an  interest 
acquired  under  a  deed  executed  prior 
thereto.  Dickey  v.  Gibson,  121  Cal.  276; 
53  Pac.  704;  Saddlemire  v.  Stockton  Sav. 
&  L.  Soc,  144  Cal.  650;  79  Pac.  3S1.  The 
effect  of  an  order  under  §  1465,  ante,  set- 
ting apart,  absolutely,  certain  real  prop- 
erty as  a  homestead,  is  to  vest  such  prop- 
erty in  the  surviving  husband  or  wife,  if 
there  is  no  minor  child,  and  to  relieve  it 
from  administration  as  a  part  of  the  es- 
tate. Estate  of  Kennedv,  157  Cal.  517;  29 
L.  E.  A.  (N.  S.)  428;  108  Pac.  280. 

Title  to  homestead  vests  In  widow  when. 
Where  a  homestead  is  properly  declared 
by  the  husband,  whether  upon  community 
property,  or  upon  his  separate  property  or 
that  of  his  wife,  the  title  thereto  vests 
absolutely  in  the  wife  upon  the  death  of 
the  husband:  the  children  have  no  title  or 
interest  therein.  Saddlemire  v.  Stockton 
Sav.  &  L.  Soc,  144  Cal.  650;  79  Pac.  381. 
Where  the  court  erroneously  sets  apart  to 
the  widow  the  whole  of  a  farm  as  a  home- 
stead, which  was  the  separate  property  of 
the  decedent,  without  limiting  the  home- 
stead to  a  life  estate,  and  no  appeal  is 
taken  from  the  order  within  the  statutory 
period,  the  title  to  the  homestead,  under 
the  order,  is  A'ested  in  the  widow  in  fee. 
Estate  of  Iluelsman,  127  Cal.  275;  59  Pac 
776.  Where  a  husband  dies,  leaving  no 
minor  children,  a  homestead  set  apart  to 
his  widow,  out  of  the  community  prop- 
erty, becomes  her  property,  she  becoming 
the  owner  thereof  in  fee,  and  she  may 
maintain  an  action  to  quiet  her  title 
thereto,  against  the  claim  of  others.  Me- 
Kinnie  v.  Shaffer,  74  Cal.  614;  16  Pac.  509. 
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Widow  takes  homestead  by  wliat  right. 

The  surviving  wife  takes  the  homestead, 
not  by  virtue  of  any  right  of  survivorship 
as  joint  tenant,  but  as  property  set  apart 
by  law,  in  the  same  manner  as  other 
exempt  property.  Tyrrell  v.  Baldwin,  78 
Cal.  470;  21  Pae.  116. 

Proportionate  shares  of  widow  and  chil- 
dren in  probate  homestead.  A  probate 
homestead,  set  apart  for  the  use  of  the 
minor  children,  belongs,  one  half  to  the 
widow,  and  the  remainder,  in  equal  shares, 
to  the  children.  Guardianship  of  Hamil- 
ton, 120  Cal.  421;  52  Pac.  70SS;  Moore  v. 
Hoffman,  125  Cal.  90;  73  Am.  St.  Rep.  27; 
57  Pac.  769.  Under  the  provision  of  this 
section,  as  amended  in  1880,  that  property 
set  apart  for  the  use  of  the  family  should 
be  for  the  benefit  of  the  several  parties, 
as  provided  in  §  1465,  ante,  the  widow  and 
minor  children,  took  equal  shares  in  the 
property  as  tenants  in  common.  Sheehy 
V.  Miles,  93  Cal.  288;  28  Pac.  1046.  After 
the  majority  of  the  children  of  the  dece- 
dent, their  rights  as  tenants  in  common  are 
only  in  the  nature  of  those  of  remainder- 
men or  reversioners;  the  widow  is  entitled 
to  the  possession  of  the  homestead  uDtil 
it  is  legally  extinguished,  and  neither  an 
adult  child  nor  his  grantee  is  entitled  to  be 
let  into  possession  as  a  tenant  in  common 
with  the  widow.  Moore  v.  Hoffman,  125 
Cal.  90;  73  Am.  St.  Rep.  27;  57  Pac.  769. 

Power  to  enter  homestead  as  tenant  in 
common.  The  power  of  one,  not  clothed 
with  the  homestead  right,  to  euter  into 
possession  as  a  tenant  in  common  with 
those  so  clothed,  and  interfere  with  their 
occupancy  and  control  of  the  property,  is 
inconsistent  with  the  nature  of  a  home- 
stead, and  violative  of  the  purpose  for 
which  it  is  created.  Moore  v.  Hoffman,  125 
Cal.  90;  73  Am.  St.  Rep.  27;  57  Pac.  769. 

Effect  of  specific  devise  on  the  setting 
apart  of  probate  homestead.  See  note  ante, 
§  1465. 

Sale  or  mortgage  of  interest  of  widow 
and  children  in  homestead.  The  widow, 
and  the  children  ui)on  attaining  majority, 
may  dispose  of  their  respective  interests 
in  the  probate  homestead;  and  the  chil- 
dren's interests,  during  their  minority, 
may  be  sold  by  their  guardian,  under  a 
proper  proceeding.  Guardianship  of  Hamil- 
ton, 120  Cal.  421;  52  Pac.  708.  The  widow, 
as  the  owner  of  an  undivided  interest  in 
the  land  set  apart  as  a  homestead  for 
the  family,  may  mortgage  or  convey  such 
interest,  subject  to  the  homestead  quality 
of  the  premises;  but  the  purchaser  at  the 
foreclosure  sale  of  such  a  mortgage  can 
obtain    no    rights    as    against    the    minor 


children.    Hoppe  v,  Hoppe,  104  Cal.  94;  37 
Pae.  894. 

Parties  to  suit  to  foreclose  mortgage  on 
homestead.  Children  of  the  decedent,  or 
other  parties,  holding  a  title  not  subject 
to  a  mortgage  on  the  homestead  property 
set  apart,  should  not  be  joined  in  a  suit 
for  foreclosure  of  such  mortgage,  and  have 
no  right  to  intervene  therein.  Hoppe  v. 
Hoppe,  104  Cal.  94;  37  Pac.  S94. 

How  long  homestead  continues.  A  de- 
cree setting  apart  a  homestead  for  the 
use  of  the  family,  where  no  homestead 
had  been  selected  or  recorded,  vests  the 
title  to  the  homestead  in  the  widow  and 
minor  children;  and  it  must  remain  a 
homestead,  without  any  power  in  either 
of  the  parties  interested  to  destroy  its 
quality  as  such,  until  all  of  the  children 
have  attained  majority.  Hoppe  v.  Hoppe, 
104  Cal.  94;  37  Pac.  894.  Where  no  home- 
stead was  selected  during  the  lifetime  of 
the  decedent,  the  court,  in  setting  apart 
a  homestead  from  the  separate  property  of 
the  decedent,  can,  since  the  amendment 
to  this  section  in  1881,  set  it  apart  only 
for  a  limited  period.  Estate  of  Niccolls, 
164  Cal.  368;  129  Pac.  278. 

Termination  of  homestead,  and  taking 
thereof  by  grantee.  See  post,  §  1485,  aud 
note. 

Money  in  lieu  of  homestead.  See  note 
ante,  §  1465. 

Title  of  heirs  in  separate  property  not 
affected  by  homestead.  The  homestead 
declaration  of  the  wife  alone  on  the  sepa- 
rate property  of  the  husband  does  not 
affect  the  title  of  the  heirs  to  the  prop- 
erty: it  vests  in  them  on  the  death  of  the 
husband,  subject  only  to  the  right  of  the 
court  to  set  asiile  a  homestead  for  a  lim- 
ited period  to  the  surviving  wife  and  the 
children.  Gruwell  v.  Seyboldt,  82  Cal.  7; 
22  Pac.  938. 

Interest  of  heirs  in  remainder  liable  for 
debts,  and  may  be  sold.  See  note  ante, 
§  1465. 

"Heirs,"  defined.  Before  the  amend- 
ment to  this  section  in  1907,  the  word 
"heirs,"  in  the  section  as  it  then  stood, 
could  not  be  construed  so  as  to  include 
devisees  named  in  the  will  of  the  testator. 
Estate  of  Walkerly,  108  Cal.  627;  41  Pac. 
772;  and  see  Estate  of  Matheny,  121  Cal. 
267;  53  Pac.  800. 

Meaning  of  the  term  "family."  See  note 
post,  §  1474;  and  ante,  §  1465. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  463,  §  125.  See  note  to  §  126,"),  ante,  and  the 
cases  there  cited;  Estate  of  James,  23  Cal.  418; 
Estate  of  Orr,  29  Cal.  103  ;  and  Estate  of  Wixom, 
35  Cal.  324. 


§  1469.  Administration  of  estates  not  exceeding  fifteen  hundred  dollars 
in  value.  If  a  deceased  person  leave  a  widow  or  minor  child  or  minor  chil- 
dren and  upon  the  return  of  the  inventory  of  the  estate  of  such  deceased 
person  it  shall  appear  to  the  court  or  a  judge  thereof  by  the  verified  petition 
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of  the  personal  representative  of  such  deceased  person  or  of  his  widov^^  or  of 
his  minor  children  or  child  or  of  the  guardian  of  such  minor  children  or  of 
any  of  them  that  the  net  value  of  the  whole  estate  of  said  deceased  over  and 
above  all  liens  or  encumbrances  of  record  at  the  date  of  the  death  of  said 
deceased  does  not  exceed  the  sum  of  fifteen  hundred  dollars,  the  court,  or  a 
judge  thereof  shall,  by  order,  require  all  persons  interested  to  appear  on  a 
day  fixed  to  show  cause  why  the  whole  of  said  estate  should  not  be  assigned 
for  the  use  and  support  of  the  family  of  the  deceased.  Notice  thereof  shall 
be  given  and  proceedings  had  in  the  same  manner  as  provided  in  sections 
one  thousand  six  hundred  and  thirty-three,  one  thousand  six  hundred  and 
thirty-five  and  one  thousand  six  hundred  and  thirty-eight  of  this  code.  If, 
upon  the  hearing,  the  court  finds  that  the  net  value  of  the  estate  over  and 
above  all  liens  or  encumbrances  of  record  at  the  date  of  death  of  said  de- 
ceased does  not  exceed  the  sum  of  fifteen  hundred  dollars,  it  shall,  by  decree 
for  that  purpose,  assign  to  the  Avidow  of  the  deceased,  if  there  be  a  widow, 
or  if  there  be  no  widow,  then  the  minor  children  of  the  deceased,  if  there  be 
minor  children,  the  whole  of  the  estate,  subject  to  whatever  mortgages,  liens, 
or  encumbrances  there  may  be  upon  said  estate  at  the  time  of  the  death  of 
said  deceased,  after  the  payment  of  the  expenses  of  the  last  illness  of  the 
deceased,  funeral  charges,  and  expenses  of  administration,  and  the  title 
thereof  shall  vest  absolutely  in  such  widow,  if  there  is  a  widow,  or  if  there 
is  no  widow,  in  the  minor  children  or  child,  subject  to  whatever  mortgages, 
liens  or  encumbrances  there  may  be  upon  said  estate  at  the  time  of  the  death 
of  the  deceased,  and  there  must  be  no  further  proceedings  in  the  adminis- 
tration, unless  further  estate  be  discovered. 

Legislation  §   1469.       1.   Enacted     March     11,        istration  of  the  estate,  and  an  order  of  distribu- 


1873;  based  on  Probate  Act  1851,  §  126,  as 
amended  by  Stats.  1861,  p.  636,  which  read: 
"§  126.  If,  on  the  return  of  the  inventory  of 
any  intestate  estate,  it  shall  appear  that  the  value 
of  the  whole  estate  does  not  exceed  the  sum  of 
five  hundred  dollars,  the  probate  court,  by  a  de- 
cree for  that  purpose,  shall  assign  for  the  use 
and  support  of  the  widow  and  minor  child,  or 
children,  if  there  be  no  widow,  the  whole  of  the 
estate,  after  the  payment  of  the  funeral  charges 
and  e.xpenses  of  the  administration,  and  there 
shall  be  no  further  proceedings  in  the  adminis- 
tration unless  further  estate  be  discovered;  and 
when  it  shall  appear  that  the  value  of  the  whole 
estate  does  not  exceed  the  sum  of  one  thousand 
dollars,  it  shall  be,  in  the  discretion  of  the  pro- 
bate court,  to  dispense  with  the  regular  proceed- 
ings, or  any  part  thereof,  prescribed  in  this  act, 
for  the  purpose  of  a  summary  administration  of 
the  estate,  and  to  order  distribution  of  the  estate 
at  the  end  of  six  months,  after  the  issuance  of 
letters;  provided,  that  notice  to  creditors  shall 
have  been  given  to  present  their  claims  within 
four  months  after  the  first  publication  of  such 
notice."  When  enacted  in  1872,  the  text  read: 
"§  1409.  If,  on  the  return  of  the  inventory  of 
the  estate  of  an  intestate,  it  appears  that  the 
value  of  the  whole  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  the  probate  court, 
by  a  decree  for  that  purpose,  must  assign  for 
the  use  and  support  of  the  widow  and  minor  child 
or  children,  if  there  be  a  widow  or  minor  child, 
and  if  no  widow,  then  for  the  children,  if  there 
are  any,  the  whole  of  the  estate,  after  the  pay- 
ment of  the  expenses  of  his  last  illness,  funeral 
charges,  and  expenses  of  the  administration,  and 
there  must  be  no  further  proceedings  in  the  ad- 
ministration unless  further  estate  be  discovered; 
and  when  it  so  appears  that  the  value  of  the 
whole  estate  does  not  exceed  the  sum  of  three 
thousand  dollars,  it  is  in  the  discretion  of  the 
probate  court  to  dispense  with  the  regular  pro- 
ceedings, or  any  part  thereof,  prescribed  in  this 
title,  and  there  must  be  had  a  summary   admin- 


tion  thereof  at  the  end  of  six  months  after  the 
issuing  of  letters;  the  notice  to  creditors  must 
be  given  to  present  their  claims  within  four 
months  after  the  first  publication  of  such  notice, 
and  those  not  so  presented  are  barred  as  in  other 
cases." 

3.  Amended  by  Code  Amdts.  1875-76,  p. 
102,  (1)  in  first  sentence,  (a)  substituting  "upon 
the  return"  for  "on  the  return,"  (b)  adding  in 
first  sentence,  "must  appoint  a  day  for  the  hear- 
ing, and  cause  notice  to  be  given  and  proceedings 
had,  in  the  same  manner  as  provided  in  sections 
one  thousand  six  hundred  and  thirty-three,  one 
thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  article 
two,  of  chapter  ten,  of  title  two,  of  the  Code  of 
Civil  Procedure,  relating  to  the  settlement  of 
accounts.  If,  upon  the  hearing,  the  court  finds 
that  the  value  of  the  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  the  proliate 
judge";  (?.)  in  sentence  beginning  "If,"  sub- 
stituting "be"  for  "are"  before  "any";  (4)  in 
sentence  beginning  "And,"  (a)  omitting  "so" 
before  "appears,"  (b)  inserting  "on  the  return 
of  the  inventory"  after  "appears,"  and  "except 
as    herein    provided"    after    "title." 

3.  Amended  by  Code  Amdts.  18SO,  p.  88,  the 
text  then  being  the  same  as  the  amendment  of 
1897  (par.  4,  infra),  down  to  and  including  the 
word  "assign,"  in  the  third  (final)  sentence,  the 
section  thereafter  reading,  "for  the  use  and 
support  of  the  widow  and  minor  children,  if 
there  be  a  widow  and  minor  children,  and  if  no 
widow,  then  for  the  children,  if  there  be  any, 
and  if  no  children,  then  for  the  widow,  the  whole 
of  the  estate,  after  the  payment  of  the  expenses 
of  the  last  illness  of  the  deceased,  funeral  charges, 
and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration, 
unless  further  estate  be  discovered." 

4.  Amended  by  Stats.  1897,  p.  7,  and  then 
read:  "§  1469.  If,  upon  the  return  of  the  inven- 
tory of  the  estate  of  a  deceased  person,  it  shall 
appear  therefrom  that  the  value  of  the  whole  es- 
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tate  does  not  exceed  the  sum  of  fifteen  hundred 
dollars,  and  if  there  be  a  widow  or  minor  children 
of  the  deceased,  the  court,  or  a  jud^e  thereof, 
shall,  by  order,  require  all  persons  interested  to 
appear  on  a  day  fixed,  to  show  cause  why  the 
M-hoIe  of  said  estate  should  not  be  assigned  for 
the  use  and  support  of  the  family  of  the  deceased. 
Notice  thereof  shall  be  given  and  proceedings  had 
in  the  same  manner  as  provided  in  sections  one 
thousand  six  hundred  and  thirty-three,  one  thou- 
sand six  hundred  and  thirty-five,  and  one  thou- 
sand six  hundred  and  thirly-eifht  of  this  code. 
If,  upon  the  hearing,  the  court  finds  that  the 
value  of  the  estate  does  not  exceed  the  sum  of 
fifteen  hundred  dollars,  it  shall,  by  a  decree  for 
that  purpose,  assicrn  to  the  widow  of  the  deceased, 
if  there  be  a  widow,  if  no  widow,  then  to  the 
minor  children  of  the  deceased,  if  there  be  minor 
children,  the  whole  of  the  estate,  subject  to  what- 
ever mortgages,  liens,  or  encumbrances  there  may 
be  upon  said  estate  at  the  time  of  the  death  of 
the  deceased,  after  the  payment  of  the  expenses 
of  the  last  illness  of  the  deceased,  funeral  charges, 
and  expenses  of  administration,  and  the  title 
thereof  shall  vest  absolutely  in  such  widow  or 
minor  children,  subject  to  whatever  mortgages, 
liens,  or  encumbrances  there  may  be  upon  said  es- 
state  at  the  time  of  the  death  of  the  deceased,  and 
there  must  be  no  further  proceedings  in  the  ad- 
ministration, unless  further  estate  be  discovered." 
5.    Amended  by  Stats.  1911,  p.  498. 

Application  of  section.  This  section 
applies  to  the  separate  estate  of  a  de- 
ceased wife,  and  covers  all  property,  where 
the  estate  does  not  exceed  in  value  fifteen 
hundred  dollars,  whether  the  property  is 
community  or  separate.  Estate  of  Leslie, 
118  Cal.  72;  50  Pac.  29. 

Construction  of  section.  This  section 
docs  not  provide  for  the  sale  of  any  of 
the  property  of  the  deceased  without  the 
formalities  prescribed  by  the  code  for  the 
sale  of  such  property,  when  necessary:  it 
merely  provides  for  the  setting  apart  of 
the  property,  subject  to  the  expenses  of 
last  illness,  administration,  etc.  Wills  v. 
Pauly,  116  Cal.  575;  48  Pac.  709.  This 
section  is  a  limitation  upon  and  controls 
the  general  power  of  testamentary  disposi- 
tion conferred  by  §  1270  of  the  Civil  Code. 
Estate  of  Miller,  158  Cal.  420;  111  Pac. 
255. 

Duty  of  court  to  set  estate  apart  for 
family.  It  is  the  court's  duty,  where  the 
estate  is  of  less  value  than  fifteen  hundred 
dollars,  to  set  the  whole  of  it  apart  for 
the  use  and  support  of  the  family  of  the 
deceased.  Wills  v.  Booth,  6  Cal.  App.  197; 
91  Pac.  759. 

Estate  set  apart  to  widow  when.  Where 
the  estate  of  the  decedent  is  less  than 
fifteen  hundred  dollars  in  value,  the  court 
may  set  apart  the  entire  estate  to  the 
widow,  without  further  administration, 
although  she  had  individually  claimed  a 
homestead  upon  the  separate  property  of 
the  husband:  the  court,  in  making  the 
order,  is  not  dealing  with  the  homestead, 
nor  setting  it  aside  as  such  to  the  widow, 
and  the  case  is  properly  within  this  sec- 
tion. Estate  of  Neff,  139  Cal.  71;  72  Pac. 
632.  Where  the  estate  is  of  less  value 
than  fifteen  hundred  dollars,  it  must  be 
set  aside  to  the  lawful  widow  of  the  dece- 


dent, to  the  exclusion  of  one  claiming 
under  an  invalid  second  marriage.  Estate 
of  Richards,  133  Cal.  524;  65  Pac.  1034. 
A  widow,  who  was  not  a  member  of  her 
husband's  family  at  the  time  of  his  death, 
is  not  entitled  to  the  benefit  of  this  sec- 
tion. Estate  of  Bose,  158  Cal.  428;  111 
Pac.  258;  Estate  of  Miller,  158  Cal.  420; 
111  Pac.  255. 

Exclusion  of  evidence  on  widow's  appli- 
cation. When  a  widow's  family  member- 
ship is  questioned  on  her  application  to 
have  an  estate  set  aside  to  her,  it  is  error 
to  exclude  evidence  tending  to  show  that 
she  had  lost  her  status  as  a  member  of 
the  family  of  her  deceased  husband  by 
her  abandonment  of  him.  Estate  of  Miller, 
158  Cal.  420;  111  Pac.  255. 

Husband  cannot  will  estate  away. 
Where  the  estate  does  not  exceed  fifteen 
hundred  dollars  in  value,  the  husband  can- 
not will  it  away  from  his  family:  it  must 
go  to  them  expeditiously  and  without  de- 
lay in  the  administration.  Estate  of  Mil- 
ler, 158  Cal.  420;  111  Pac.  255. 

Notice  to  creditors.  Where  the  entire 
estate  has  been  set  apart  to  the  widow, 
notice  to  creditors  is  not  required,  and 
should  not  be  given.  Wills  v.  Booth,  6  Cal. 
App.  197;  91  Pac.  759.  A  probate  home- 
stead, under  this  section,  may  be  set  apart 
w^ithout  prior  notice  to  general  creditors. 
Estate  of  Palomares,  63  Cal.  402;  and  see 
Estate  of  Atwood,  127  Cal.  430;  59  Pac. 
770. 

Mortgage  not  affected  by  order  assign- 
ing land  to  minor  children.  An  order  set- 
ting aside  a  parcel  of  land  for  the  support 
of  the  minor  children  of  the  decedent, 
under  this  section,  does  not  divest  the  lien 
of  a  mortgage  given  by  him  to  secure  the 
payment  of  the  purchase-money  of  the 
land.  Fairbanks  v.  Eobinson,  64  Cal.  250; 
30  Pac.  812. 

Effect  of  order  on  title.  The  order  of 
distribution,  under  this  section,  only  sets 
apart  the  title  and  interest  of  the  de- 
ceased, which  may  not  be  perfect,  and 
cannot  affect  an  outstanding  title  in  the 
hands  of  a  third  person.  Estate  of  Rich- 
ards, 133  Cal.  524;  65  Pac.  1034.  Under 
this  section,  the  order  setting  apart  the 
estate  of  the  decedent  vests  title  to  an 
undivided  half  thereof  in  the  widow,  and 
to  the  other  undivided  half  in  the  minor 
children,  as  tenants  in  common.  McGuire 
v.  Lynch,  126  Cal.  576;  59  Pac.  27. 

Effect  of  death  of  widow.  A  proceed- 
ing under  this  section,  to  have  the  whole 
estate  set  apart  to  the  widow,  where  there 
are  no  children,  abates  upon  her  death; 
the  same  rule  applies  where  the  court  re- 
fuses to  set  apart  the  estate  to  her,  and 
she  dies  pending  an  appeal  from  the  order 
of  refusal:  the  right  of  the  widow  does 
not  survive  to  any  one.  Estate  of  Bach- 
elder,  123  Cal.  466;  56  Pac.  97. 
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Further  administration  forbidden  when. 

After  setting  apart  to  the  widow  the  es- 
tate, if  less  than  fifteen  hundred  dollars  in 
value,  further  proceedings  in  the  admin- 
istration are  forbidden.  Wills  v.  Booth, 
6  Cal.  App.  197;  91  Pac.  759. 

Claims  against  estate.  After  the  court 
sets  apart  to  the  widow  the  estate,  if  less 
than  fifteen  hundred  dollars  in  value,  no 
subsequent  claim  can  be  allowed  against 
the  estate,  unless  it  is  shown  that  there 
is  other  property  belonging  to  the  estate, 
and  a  claim  is  presented  against  the 
widow,  as  administratrix,  before  suit  is 
begun  against  her  as  such.  Wills  v.  Booth, 
6  Cal.  App.  197;  91  Pac.  759.  No  pres- 
entation of  a  mortgage  claim  upon  a 
probate  homestead,  set  apart  under  this 
section,  is  required  to  be  made  to  the 
administrator.  Browne  v.  Sweet,  127  Cal. 
332;  59  Pac.  774. 

Party  defendant  in  foreclosure  of  mort- 
gage on  property  set  apart  to  family. 
Where  the  whole  of  the  estate  of  a  de- 
ceased person  has  been  set  apart  for  the 
use  of  the  family,  subject  to  encumbrances 
upon  the  real  property,  under  this  section, 
and  the  administrator  has  been  dis- 
charged, he  need  not  be  made  a  party 
defendant  to  the  foreclosure  of  a  mort- 
gage on  the  real  estate  so  set  apart. 
Browne  v.  Sweet,  127  Cal.  332;  59  Pac.  774. 

Liability  of  trespasser  on  property  set 
apart  to  family.  The  widow  being  enti- 
tled to  half  of  the  rents  of  the  real  prop- 
erty set  apart  to  her  and  the  minor  chil- 
dren,   the    latter    cannot    recover    from    a 

§  1470.     When  all  property  other  than  homestead  to  go  to  children.     If 

the  widow  has  a  maintenance  derived  from  her  own  property  equal  to  the 
portion  set  apart  to  her  by  the  preceding  sections  of  this  article,  the  whole 
property  so  set  apart,  other  than  the  homestead,  must  go  to  the  minor 
children. 


trespasser  in  possession  more  than  half  of 
such  rents:  the  defendant  remains  liable 
to  an  action  by  the  widow  for  her  portion. 
McGuire  v.  Lynch,  126  Cal.  576;  59  Pac. 
27. 

No  appeal  by  heir  as  administratrix. 
The  appeal  of  a  widow,  as  administratrix, 
from  an  order  refusing  her  application  to 
have  the  whole  estate  set  apart  to  her  un- 
der this  section,  must  be  dismissed:  she 
is  not  a  party  aggrieved,  and  has  no  right 
of  appeal  in  her  representative  capacity. 
Estate  of  Wood,  143  Cal.  522;  77  Pac.  481. 

Dismissal  of  appeal  without  undertak- 
ing. Where  the  widow  applies,  under  this 
section,  to  have  the  whole  estate  set  apart 
to  her,  and  the  application  is  refused,  an 
appeal  filed  by  her  without  an  undertak- 
ing, must  be  dismissed.  Estate  of  Wood, 
143  Cal.  522;  77  Pac.  481. 

Termination  of  homestead.  See  note 
post,  §  1485. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  464,  §  126;  Stats.  1861,  p.  636,  §  37.  The 
changes  here  made  are  from  "five"  to  "fifteen" 
hundred,  in  third  line,  and  from  "one"  to  "three" 
thousand,  in  fourteentli  line.  These  changes  were 
suggested  by  .Judge  Currey,  of  the  former  com- 
mission, and  concurred  in  by  this.  The  distinc- 
tion is  too  great  between  the  family  of  one  who 
has  invested  in  real  property,  and  happens  to 
own  it  when  he  dies,  and  one  who,  not  so  provi- 
dent, or  it  may  be  more  conscientious  towards 
his  creditors  than  careful  of  his  family,  has  pro- 
vided no  homestead.  Again,  but  few  estates 
which  do  not  amount  to  more  than  fifteen  hun- 
dred dollars  could  pay  the  expenses  of  adminis- 
tration. In  any  such  cases,  it  is  better  that 
the  family  enjoy  it,  than  to  spend  it  in  useless 
administration. 


Legislation  §  1470.  1.  Enacted  March  11, 
1872;_  based  on  Probate  Act  1851,  §  127,  which 
read:  "If  the  widow  has  a  maintenance  derived 
from  her  own  property  equal  to  the  portion  set 
apart  to  her  by  the  one  hundred  and  twenty-fifth 
[fifth]  and  one  hundred  and  twenty-sixth  [sixth] 
sections  of  this  act,  the  whole  property  so  set 
apart  shall  go  to  the  minor  children."  When  en- 
acted in  1872,  §  1470  read  as  at  present,  except 
for  the  amendment  of  1880. 

_  2.   Ameided  by  Code  Amdts.  1880.  p.  88,  omit- 
ting "her  half  of"  before  "the  homestead." 


3.  Amendment  by  Stats.  1901,  p.  211;  un- 
constitutional.    See  note  ante,  §  5. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  464,  §  127.  From  this  section  will  appear  in 
its  full  extent  the  modification  of  the  absolute 
ownership  of  the  homestead  by  the  wife  as  the 
survivor,  where  there  are  children,  which  would 
seem  to  be  provided  by  §  1265  of  the  Civil  Code, 
and  §  1474,  post,  and  aids  the  construction  of 
§  1465,  ante,  in  setting  apart  the  homestead, 
when  none  was  selected  prior  to  decease  of  the 
head  of  a  family  owning  real  property. 
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ARTICLE  II. 

HOMESTEAD. 


§  1474.    Rights  of  survivor  to  homestead. 

§  1475.  Selected  and  recorded  homestead  set  off 
to  person  entitled.  Subsisting  Hens 
to  be  paid  by  solvent  estate. 

§  1476.  Appraiseis  to  carve  out  of  the  original, 
exceeding  five  thousand  dollars  in 
value,  a  homestead,  and  report  the 
same. 

§  1477.  Report  of  the  appraisers.  Ma.ioi'ity  and 
minority,  v.hicli  may  be  confirmed. 

§  1478.  Day  to  be  set  for  confirming  or  reject- 
ing the  report  of  the  appraisers.  .Ap- 
peal. 

§  1479.  If  report  rejected,  other  appraisers  ap- 
pointed. If  again  rejected,  partition 
suit   to   be   brought.      fRepealed.] 

§  1480.  Instead  of  dividing  the  homestead,  who 
may  take  a  deed  thereof  at  appraised 
value.      [Repealed.  | 


§  1481.  If  no  homestead  is  selected  and  recorded 
prior  to  death  of  decedent,  one  may 
be  petitioned   for.       [Repealed.] 

§  1482.  Court  to  direct  partition  suit  in  the  dis- 
trict court,  when.  Proceedings  tliere- 
on.      [Repealed.] 

§  1483.  If  property  is  common  or  separate,  court 
to  cause  appraisement  and  admeasure- 
ment to  be  made.      [Repealed.) 

I  1484.  New  appraisement,  when  ordered.  In- 
stead of  deeding  property  at  appraised 
value,  public  sale  to  be  ordered,  when. 
[Repealed.) 

§  1485.  Costs,  to  whom  chargeable.  Persons 
succeeding  to  rights  of  homestead 
owners  have  all  their  powers  and 
rights. 

§  1486.  Certified  copies  of  certain  orders  to  be 
recorded. 


§  1474.  Rights  of  survivor  to  homestead.  If  the  homestead  selected  by 
the  husband  and  wife,  or  either  of  them,  during  their  coverture,  and  re- 
corded while  both  were  living,  was  selected  from  the  community  property, 
or  from  the  separate  property  of  the  person  selecting  or  joining  in  the  selec- 
tion of  the  same,  it  vests,  on  the  death  of  the  husband  or  wife,  absolutely  in 
the  survivor.  If  the  homestead  was  selected  from  the  separate  property  of 
either  the  husband  or  wife,  without  his  or  her  consent,  it  vests,  on  the  death 
of  the  person  from  whose  property  it  was  selected,  in  his  or  her  heirs,  or 
devisees,  sub.ject  to  the  power  of  the  superior  court  to  assign  it  for  a  limited 
period  to  the  family  of  the  decedent.  In  either  case  it  is  not  subject  to  the 
payment  of  any  debt  or  liability  contracted  by  or  existing  against  the  hus- 
band and  wife,  or  either  of  them,  previous  to  or  at  the  time  of  the  death  of 
such  husband  or  wife,  except  as  provided  in  the  Civil  Code. 

it  will  be  assumed  that  any  legislation 
upon  the  subject  of  the  homestead  is  in- 
tended for  its  protection,  and  that  when 
the  legislature  has  made  provision  for 
setting  apart  a  homestead  out  of  the  prop- 
erty of  the  decedent,  it  was  its  intention 
that  it  should  be  exempt  from  forced  sale. 
Keyes  v.  Cyrus,  100  Cal.  322;  38  Am.  St. 
Rep.  296;  34  Pac.  722. 

Construction  of  code  sections.  This 
section  is  the  latest  expression  of  the  legis- 
lative will,  as  to  the  devolution  of  title 
to  homestead  premises,  in  ease  of  the 
death  of  one  of  the  spouses,  and,  as  it 
read  prior  to  the  insertion  of  the  words 
"or  devisees,"  after  "heirs,"  by  the  amend- 
ment of  1911,  superseded  the  then  conflict- 
ing provisions  of  §  126.5  of  the  Civil  Code, 
so  that  a  homestead  vested  in  the  heirs, 
and  not  in  the  heirs  or  devisees.  Estate 
of  McGee.  154  Cal.  204;  97  Pac.  299;  Es- 
tate of  Clavo,  6  Cal.  App.  774;  93  'Pac. 
295.  The  devolution  of  the  title  to  the 
homestead  premises  upon  the  death  of  one 
of  the  spouses,  is  regulated  by  this  sec- 
tion, and  §  1265  of  the  Civil  Code.  Wein- 
reieh  v.  Hensley,  121  Cal.  647;  54  Pac.  254. 
Under  the  provision  of  this  section,  that 
when  a  homestead  is  declared  by  a  wife 
upou  the  sei)arate  property  of  the  hus- 
band, without   hia  consent,  it   vests,  upou 


Homestead,  generally,  and  setting  apart.  Ante, 
§  1465. 

Legislation  §  1474.  1.  Enacted  March  11, 
187JJ,  and  then  read:  "The  homestead  selected 
by  the  husband  and  wife,  or  either  of  them,  dur- 
ing their  coverture,  and  recorded  while  both  are 
living,  on  the  death  of  the  husband  or  wife  vests 
absolutely  in  the  survivor,  and  is  not,  nor  is  the 
proceeds  of  a  sale  thereof,  subject  to  the  payment 
of  any  debt  or  liability  contracted  by  or  exist- 
ing against  the  husband  and  wife,  or  either  of 
them,  previous  to  or  at  the  time  of  the  death  of 
such  husband  or  wife,  except  such  mortgage  or 
lien  as  the  homestead  was  subject  to  at  the  time 
of  the  death  of  such  husband  or  wife." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  362, 

(1)  the  first  sentence  not  then  having  the  words 
"or  from  the  separate  property  of  the  person  se- 
lecting or  joining  in  the  selection  of  the  same" 
(added  in  1880);  (2)  the  second  sentence  read- 
ing, "If  the  homestead  was  selected  from  the  sepa- 
rate property  of  cither  the  husband  or  the  wife, 
without  his  or  her  consent,  it  vests,  on  the  death 
of  the  person  from  whose  property  it  was  selected, 
in  his  or  her  heirs,  subject  to  the  power  of  the 
superior  court  to  assign  it  for  a  limited  period  to 
the  family  of  the  decedent." 

3.  Amended  by  Code  Amdts.  1880,  p.  88. 
Compare  par.  2.  supra,  and  par.  .3,  infra. 

4.  Amendment  by  Stats.  1901,  p.  211;  un- 
constitutional.    See  note  ante,  §  5. 

5.  Amended  by  Stats.  1911,  p.  254,  in  second 
sentence.  (1)  striking  out  "the,"  before  "wife." 
in  the  phrase   "either  the   husband  or  wife,"   and 

(2)  inserting  "or  devisees"  after  "in  his  or  her 
heirs." 

Intention  of  legislature.  The  object  of 
the  homestead  law  is  to  protect  the  family 
in   the  right  to  preserve  their  home,  and 
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his  death,  in  his  heirs,  the  word  "heirs" 
cannot  be  construed  to  include  devisees. 
Estate  of  McGee,  154  Cal.  204;  97  Pac. 
299  (decision  rendered  in  1908:  the  words 
"or  devisees"  vrere  added  by  the  amend- 
ment of  1911).  This  section  cannot  be 
construed  as  conferring  upon  the  court  any 
power  of  limitation  of  the  estate  of  the 
heirs.  "Weinreich  v.  Hensley,  121  Cal.  647; 
54  Pac.  254. 

No  conflict  between  this  section,  §  1468, 
ante,  and  §  1265  of  the  Civil  Code.  See 
note  ante,  §  1468. 

Homestead  is  not  title.  The  homestead 
is  something  distinct  from  the  legal  title. 
Wall  v.  Brown,  162  Cal.  307;  122  Pac.  478. 

Homestead  vests  in  survivor  when. 
Where  the  homestead  was  selected  from 
the  community  property,  or  from  the  sepa- 
rate property  of  the  person  selecting  or 
joining  in  the  selection,  it  vests  absolutely 
in  the  survivor;  but  it  vests  otherwise  if 
selected,  under  certain  conditions,  from 
the  separate  property  of  either  spouse. 
Wall  v.  Brown,  162  Cal.  307;  122  Pac.  478. 
The  title  to  a  homestead,  declared  by  a 
wife  upon  community  property,  vests  in 
her  upon  the  death  of  her  husband,  with- 
out any  administration  upon  his  estate. 
Hart  V.  Taber,  161  Cal.  20;  118  Pac.  252. 
Where  the  homestead  is  properly  selected 
from  the  community  property,  and  is  of 
less  value  than  five  thousand  dollars  at 
the  time  of  selection,  it  vests,  on  the  death 
of  the  husband  or  wife,  absolutely  in  the 
survivor,  although,  at  the  time  of  the 
death,  its  value  may  exceed  five  thousand 
dollars.  Estate  of  Burdick,  76  Cal.  639;  18 
Pac.  805.  Where  a  wife,  during  her  hus- 
band's lifetime,  declares  a  homestead  upon 
community  property,  included  in  a  pre- 
existing deed  of  trust  by  the  husband  to 
secure  his  indebtedness,  such  homesfead, 
upon  his  death,  survives  to  the  wife.  Hum- 
boldt Savings  Bank  v.  McCleverty,  161 
Cal.  285;  119  Pac.  82.  Under  §  1265  of 
the  Civil  Code,  prior  to  its  amendment  in 
1909,  it  was  only  a  homestead  selected 
from  the  community  property  during  the 
existence  of  the  community  to  which  the 
law  of  title  by  survivorship  applied.  Ins- 
tate of  Gilmore,  81  Cal.  240;  22  Pac.  655. 
A  valid  homestead,  selected  by  a  husband 
from  his  separate  property,  upon  the  death 
of  the  husband  vests  absolutely  in  the 
widow  as  survivor.  Estate  of  Croghan,  92 
Cal.  370;  28  Pac.  570.  A  homestead 
selected  by  the  husband  from  his  separate 
property,  during  the  lifetime  of  his  first 
wife,  vests  absolutely  in  him  upon  her 
death,  and  is  not  affected  by  his  subse- 
quent second  marriage.  Dickey  v.  Gibson, 
113  Cal.  26;  54  Am.  St.  Rep.  321;  45  Pac. 
15.  The  devolution  of  a  homestead  can 
apply  only  when  the  relation  of  spouse 
exists  at  the  date  of  the  death:  it  cannot 
apply    when    the    relation    of    the    spouses 


has  been  severed  by  divorce.  Zanone  v. 
Sprague,  16  Cal.  App.  333;  116  Pac.  989. 
Upon  the  wife's  selection  of  a  homestead 
from  her  separate  propertj^,  she  and  her 
husband  become  vested  with  a  joint  title 
thereto;  and  upon  the  death  of  either 
spouse,  such  homestead  vests  absolutely  in 
the  survivor.  Eosenberg  v.  Eoss,  6  Cal. 
App.  755;  93  Pac.  284.  Where  a  home- 
stead is  declared  by  the  wife  upon  a  lot 
that  is  community  property,  and  the  hus- 
band then  makes  her  a  deed  of  gift  of  the 
lot,  the  interest  convej'ed  vests  in  her  as 
her  separate  property,  but  the  conveyance 
does  not  impair  the  homestead,  nor  de- 
stroy the  right  of  survivorship;  hence, 
upon  the  death  of  the  wife  the  lot  vests 
absolutely  in  the  surviving  husband.  Wall 
v.  Brown,  162  Cal.  307;  122  Pac.  4'^8. 
Where  a  homestead,  selected  from  the 
community  property,  is  deeded  to  the  wife 
by  a  deed  signed  by  the  husband  alone,  and 
the  wife  alone  deeds  it  to  a  third  person, 
the  husband,  and  not  the  grantee  of  the 
wife,  takes  the  property  upon  the  wife's 
death:  the  deed  of  the  husband  did  not 
destroy  the  homestead  nor  his  right  of 
survivorship.  Pryal  v.  Pryal,  7  Cal.  Unrep. 
134;  71  Pac.  802. 

Former  rule  as  to  vesting  of  title  in 
survivor.  See  Mawson  v.  Mawson,  50  Cal. 
539. 

Eight  of  survivor  to  homestead  depends 
on  what.  The  right  to  have  property, 
upon  which  a  homestead  has  been  im- 
pressed, vest  absolutely  in  the  surviving 
spouse,  depends  upon  the  character  of  the 
property  at  the  time  the  homestead  upon 
it  is  selected.  Wall  v.  Brown,  162  Cal.  307; 
122  Pac.  478. 

Widow  takes  homestead  how.  The  sur- 
viving wife  takes  the  homestead,  not  by 
virtue  of  any  right  of  survivorship  as  a 
joint  tenant,  but  as  property  set  apart  by 
law  from  her  deceased  husband's  estate, 
for  her  benefit,  and  for  the  benefit  of  his 
children  if  there  are  any,  in  the  same  way 
other  property  exempt  from  forced  sale  is 
set  apart  to  her.  Gee  v.  Moore,  14  Cal. 
472;  and  see  Tyrrell  v.  Baldwin,  78  Cal. 
470;  21  Pac.  116. 

Homestead  is  not  from  community  prop- 
erty v.^hen.  A  homestead  filed  by  a  wife 
alone,  upon  property  to  which  her  husband 
acquired  title  from  the  government  after 
his  marriage  to  her,  is  not  a  selection  from 
community  property:  he  acquired  an  equi- 
table interest  in  the  land,  which  is  his 
separate  property,  upon  making  applica- 
tion to  enter  the  land  as  a  homestead,  and 
the  title  afterwards  acquired  by  patent 
relates  back  to  the  equitable  interest.  Es- 
tate of  Lamb,  95  Cal.  397;  30  Pac.  568. 

Homestead  vests  in  heirs  when.  Where 
a  wife  filed  a  declaration  of  homestead 
upon  the  separate  property  of  her  hus- 
band,    and     subsequently     acquired     part 
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thereof  as  her  separate  property,  the  prior 
declaration  is  not  changed  thereupon  into 
a  selection,  by  her,  of  a  homestead  from 
her  separate  property,  and  upon  her  death 
the  property  so  conveyed  to  her  is  to  be 
treated  as  if  the  homestead  thereon  had 
been  selected  without  her  consent,  and 
as  vesting  in  her  heirs,  subject  to  the 
power  of  the  court  to  assign  it  for  a  lim- 
ited period  to  the  family  of  the  decedent. 
Estate  of  Lamb,  95  Cal.  397;  30  Pac.  568. 
The  estate  set  apart  from  the  separate 
property  of  the  decedent  vests  in  those  de- 
clared by  statute  to  be  entitled  to  it,  sub- 
ject to  the  assignment  of  the  probate 
homestead  by  the  court,  and,  at  the  ex- 
piration of  the  time  limited  for  its  exist- 
ence, is  subject  to  partition  to  those 
entitled  thereto.  McHarry  v.  Stewart,  4 
Cal.  Unrep.  408;  35  Pac.  141.  The  home- 
stead character  of  the  property,  and  its 
exemption  from  forced  sale,  is  not  affected 
by  the  death  of  the  husband,  but  continues 
so  long  as  it  remains  a  homestead:  it 
ceases  to  exist  upon  the  death  of  the 
widow,  leaving  no  minor  children,  and 
becomes  subject  to  her  testamentary  dis- 
position; if  she  dies  intestate,  it  passes 
to  her  heirs,  under  the  laws  of  succession. 
Estate  of  Path,  132  Cal.  609;  64  Pac.  995. 

No  adverse  possession  of  widow  against 
heir.  The  widow  cannot  acquire  title  to 
the  homestead  property  by  adverse  pos- 
session as  against  the  heir.  McKinnie  v. 
Shaffer,  74  Cal.  614;  16  Pac.  509. 

Meaning  of  word  "heirs."  See  note  ante, 
§  1468. 

Title  of  heirs  to  separate  property  of 
husband,  where  wife  alone  declares  home- 
stead.   See  note  ante,  §  1468. 

Former  rule  as  to  inheritance  of  home- 
stead.  See  Estate  of  Headen,  52  Cal.  294. 

Limitation  of  estate  of  heirs  of  dece- 
dent.   Soe  ante,  §  1465,  and  note. 

Interest  of  heirs  in  remainder  liable  for 
debts,  and  may  be  sold.  See  note  ante, 
§  1465. 

Eights  of  children  after  attaining  ma- 
jority.   See  note  ante,  §  1468. 

Protection  of  devisees  of  widow  dying 
childless.    See  note  post,  §  1485. 

Homestead  exemption.  It  does  not  fol- 
low, that  because  the  survivor  may  mort- 
gage or  dispose  of  the  homestead,  it  is 
subject  to  sale  under  execution;  nor  does 
it  follow,  that  because  the  title  vests  ab- 
solutely in  the  survivor,  the  homestead  is 
subject  to  forced  sale:  such  title  is  en- 
tirely consistent  with  the  law  of  exemp- 
tions. Tyrrell  v.  Baldwin,  78  Cal.  470;  21 
Pac.  116.  Where  a  homestead,  declared 
by  the  husband  upon  community  prop- 
erty, vested  in  him  as  survivor,  notwith- 
standing the  fact  that  he  was  left  a  child- 
less widower,  and  ceased  to  be  the  head 
of  a  family,  the  extent  of  the  homestead 
exemption    of    five    thousand    dollars    con- 


tinues in  his  favor  as  to  all  pre-existing 
debts  contracted  before  the  death  of  the 
wife,  and  during  the  existence  of  the 
homestead.  Robinson  v.  Dougherty,  118 
Cal.  299;  50  Pac.  649.  The  surviving  hus- 
band has  the  absolute  power  of  disposition 
of  the  community  property  declared  upon 
as  a  homestead;  and  an  interest  conveyed 
by  him,  having  been  at  all  times  exempt 
from  execution  for  previous  debts,  is  ex- 
empt therefrom  in  the  hands  of  his  gran- 
tee. Payne  v.  Cummings,  146  Cal.  426;  106 
Am.  St.  Rep.  47;  80  Pac.  620.  The  title 
of  the  widow  being,  under  the  homestead 
order,  in  fee,  she  cannot  take  advantage 
of  the  provisions  of  §§  1544,  1563,  post, 
exempting  specific  devises  from  the  pay- 
ment of  the  debts  of  the  estate.  Estate 
of  Huelsman,  127  Cal.  275;  59  Pac.  776. 

Power  of  court  to  set  apart  homestead. 
The  court  may  set  apart  to  the  widow  the 
whole  of  a  homestead,  selected  by  the  hus- 
band, during  his  lifetime,  from  the  com- 
munity property,  where  such  homestead, 
at  the  time  of  its  selection,  was  less  than 
five  thousand  dollars  in  value,  and  of 
greater  value  than  five  thousand  dollars 
at  the  time  of  death;  in  such  a  case,  the 
excess  is  not  liable  for  the  husband's 
debts.  Estate  of  McCarthy,  7  Cal.  App. 
199;  93  Pac.  1047. 

Necessity  and  effect  of  order  setting 
apart  homestead.  The  survivor  takes  his 
title  by  operation  of  law,  and  no  order 
of  court  is  necessary  to  perfect  his  title; 
nor  can  his  title,  thus  acquired,  be  affected 
by  subsequent  orders  of  the  probate  court. 
Fisher  v.  Bartholomew,  4  Cal.  App.  581; 
88  Pac.  608.  The  fact  that  the  order  set- 
ting apart  the  probate  homestead  to  the 
widow  was  not  filed  or  entered  until  after 
she  had  executed  a  mortgage  on  the  prop- 
erty, which  was  foreclosed  against  her, 
does  not  affect  the  validity  of  the  title  of 
the  widow,  nor  the  mortgage  executed  by 
her.  Otto  v.  Long,  144  Cal.  144;  77  Pac. 
885.  The  title  of  the  widow,  acquired  by 
survivorship,  under  this  section,  is  not 
affected  by  a  subsequent  order  of  the  court 
setting  the  property  apart  to  her  as  a 
homestead,  pending  the  administration  of 
the  estate  of  her  deceased  husband:  the 
effect  of  the  order  is,  merely,  to  remove 
the  homestead  from  the  administration  of 
the  estate.  Estate  of  Path,  132  Cal.  609; 
64  Pac.  995;  Saddlemire  v.  Stockton  Sav. 
&  L.  Soc,  144  Cal.  650;  79  Pac.  381.  An 
order  setting  apart  a  probate  homestead 
to  the  widow,  out  of  the  community  prop- 
erty, there  beiug  no  minor  children,  vests 
title  thereto  absolutely  in  the  widow;  and 
a  foreclosure  of  a  mortgage  executed  by 
her  vests  title  in  the  purchaser.  Otto  v. 
Long,  144  Cal.  144;  77  Pac.  885.  A  decree 
distributing  a  homestead  declared  by  a 
wife  upon  community  property  does  not 
estop  her,  though  she  is  administratrix  of 
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her  husband's  estate,  from  asserting  her 
homestead  right.  Hart  v.  Taber,  161  Ual. 
20;  118  Pac.  252. 

Homestead  presumed  set  apart  for  time 
allowed  by  law.  It  will  not  be  presumed 
against  the  pleader  upon  demurrer  to  a 
complaint  in  ejectment  by  the  devisee  of 
the  decedent,  which  shows  that  the  prop- 
erty devised  was  his  separate  property, 
that  the  court  set  apart  the  homestead  for 
a  longer  period  than  that  allowed  by  law. 
Hutchinson  v.  McNally,  85  Cal.  619;  24 
Pac.  1071. 

Improper  to  include  in  order  determina- 
tion of  title.    See  note  ante,  §  1468. 

Opposition  to  order  setting  apart  home- 
stead not  an  estoppel.  See  note  ante, 
§  1465. 

Effect  of  specific  devise  on  the  setting 
apart  of  a  probate  homestead.  See  note 
ante,  §  1465. 

Grantee  takes  homestead  how.  Where 
the  surviving  wife  conveys,  by  deed,  the 
probate  homestead  to  her  daughter,  the 
latter  takes  directly  from  her  mother,  and 
not  by  virtue  of  the  order  setting  apart 
the  homestead.  Vandall  v.  Teague,  142  Cal. 
471;  76  Pac.  35. 

Time  of  vesting  of  homestead.  See  note 
ante,  §  1468. 

Who  are  members  of  family.  A  wife 
dying,  leaving  no  children,  her  father,  not 
having  lived  with  her,  and  not  dependent 
on  her  for  support,  is  not  a  member  of  her 
"family,"  within  the  meaning  of  the  stat- 
ute. Estate  of  Lamb,  95  Cal.  397;  30  Pac. 
5G8. 

Effect  of  levy  of  execution  on  home- 
stead. The  levy  of  execution  upon  home- 
stead property  creates  no  lien,  but  simply 
creates  a  foundation  for  proceedings,  un- 
der the  statute,  for  the  ascertainment  of 
the  value  of  the  property  covered  by  the 
declaration  of  homestead,  and  the  procure- 
ment of  an  order  for  the  partition  or  sale 
thereof,  and  the  application  of  the  excess 
to  the  satisfaction  of  the  judgment.  San- 
ders v.  Russell,  86  Cal.  119;  21  Am.  St.  Rep. 
26;  24  Pac.  852. 

Business  incidental  in  bona  fide  home. 
In  every  permissible  case,  where  the  prem- 
ises arc"  the  bona  fide  home  of  the  parties, 
it  should  be  held  that  the  business  con- 
ducted within  the  premises  is  the  inci- 
dental and  not  the  paramount  purpose,  and 
is  conducted  for  the  main  purpose  of  en- 
abling the  parties  to  maintain  a  home. 
McKay  v.  Gesford,  163  Cal.  243;  Ann.  Cas. 
1913E,  1253;  41  L.  R.  A.  (N.  S.)  303;  124 
Pac.  1016. 

Hotel  not  invalidating  homestead.  A 
homestead  doclureil  by  a  married  woman 
on  her  separate  property,  for  the  benefit  of 
herself  and  husband,  is  not  invalidated  by 
the  fact  tliat  at  the  time  of  the  declara- 
tion, for  the  purpose  of  maintaining  a 
home  for  themselves,  she  conducted  a  hotel 
and    boarding-house    in    a    small    dwelling 


situated  on  the  property,  which  then  was 
and  continued  to  be  their  sole  and  bona 
fide  residence.  McKay  v.  Gesford,  163  Cal. 
243;  Ann.  Cas.  1913E,  1253;  41  L.  R.  A. 
(N.  S.)  303;  124  Pac.  1016. 

Homestead  extinguished,  lost,  or  aban- 
doned how.  While  it  is  the  policy  of  the 
law  to  favor  homesteads  to  a  certain  ex- 
tent, for  the  preservation  of  homes  and 
families,  a  valid  sale  by  trustees,  under 
a  power  in  a  deed  of  trust,  extinguishes 
a  homestead  subject  to  such  deed;  but  it 
is  an  abuse  of  discretion  for  them,  in  dis- 
regard of  the  homestead  claimant's  de- 
mand and  right  to  have  the  principal 
debtor's  other  property  first  applied  to  the 
payment  of  the  debt  secured  by  such  deed, 
to  make  a  sale  of  the  properties  as  a  whole. 
Weber  v.  Mc Cleverly,  149  Cal.  316;  86 
Pac.  706;  Humboldt  Savings  Bank  v.  Mc 
Cleverly,  161  Cal.  285;  119  Pac.  82.  A 
homestead  may  be  lost  by  adverse  posses- 
sion. Donnelly  v.  Tregaskis,  154  Cal.  261; 
97  Pac.  421.  Where  a  wife  files  a  home- 
stead upon  the  separate  property  of  her 
husband,  a  deed  of  the  land,  afterward 
executed  by  the  husband  to  the  wife,  vests 
the  legal  title  thereto  in  the  wife  as  her 
separate  property,  but  does  not  constitute 
an  abandonment  of  the  homestead.  Es- 
tate of  Lamb,  95  Cal.  397;  30  Pac.  568. 

Money  in  lieu  of  homestead.  See  note 
ante,  §  1465. 

Estate  worth  less  than  fifteen  hundred 
dollars.    See  ante,  §  1469,  and  note. 

Presentation  of  claim  for  excess  of  value. 
See  note  post,  §  1475. 

Descent  to  child  of  right  in  parent's  homestead 
as  dependent  on  existence  of  widow.  See  note  56 
L.  R.  A.  47. 

Rights  of  widow  under  homestead  and  exemp- 
tion laws.     See  note  4  L.   R.   A.    (N.    S.)    391. 

Eight  of  widow  to  convey,  lease  or  encumber 
homestead  during  minority  of  children.  See  note 
10   L.   R.   A.    (N.    S.)    787. 

CODE  COMMISSIONERS'  NOTE.  This  sec- 
tion was  amended  so  as  to  read  as  published  in 
the  te.xt,  by  act  of  April  1,  1872,  now  on  file  in 
the  secretary  of  state's  office.  Stats.  1851,  p.  298, 
§  10;  Stats.  1860,  p.  312,  §  4;  Stats.  1862,  p.  519, 
§2. 

1.  This  amendment  enables  a  provident  parent, 
before  death,  to  provide  for  the  children,  against 
an  improvident  parent  living. 

2.  Construction.  In  construing  this  section, 
reference  must  be  had  to  §  1265  of  the  Civil 
Code,  and  note;  §§  1465,  1470,  ante,  and  notes. 
As  these  provisions  are  new,  and  intended  to 
carry  out  the  intent  of  the  legislature  in  pro- 
viding a  definite  method  of  setting  apart  a 
homestead,  avoiding,  as  far  as  possible,  the  diffi- 
culties heretofore  encountered  under  the  law,  we 
here  simply  refer  to  the  many  cases  on  the  sub- 
ject which  have  been  passed  upon  by  the  su- 
preme court:  Taylor  v.  Hargous,  4  Cal.  272;  60 
Am.  Dec.  606;  Estate  of  Buchanan,  8  Cal.  509; 
Gee  V.  Moore,  14  Cal.  472;  Bowman  v.  Norton, 
16  Cal.  216;  Estate  of  James,  23  Cal.  417;  Bren- 
nan  v.  Wallace,  25  Cal.  114;  Estate  of  Orr,  29 
Cal.  103;  Estate  of  Isaacs,  30  Cal.  108;  Mc- 
Quade  v.  Whaley,  31  Cal.  526;  Estate  of  Wixom, 
35  Cal.  323;  Barber  v.  Babel,  36  Cal.  16;  Es- 
tate of  Delanev,  37  Cal.  179;  Kingsley  v.  Kings- 
ley.  39  Cal.  666;  Rich  v.  Tubbs,  41  Cal.  34; 
Bowman  v.  Norton,  16  Cal.  213;  Harper  v. 
Forbes,  15  Cal.  202;  Montgomery  v.  Tutt,  11 
Cal.  190;  Kendall  v.  Clark,  10  Cal.  17;  70  Am. 
Dec    691;  Moss  v,  Warner,  10  Cal.  296. 


1597 


ABANDONED   HOMESTEAD — LIENS  ON. 


1475 


§  1475.  Selected  and  recorded  homestead  set  off  to  person  entitled.  Sub- 
sisting liens  to  be  paid  by  solvent  estate.  If  the  homestead  selected  and  re- 
corded prior  to  the  death  of  the  decedent  be  returned  in  the  inventory- 
appraised  at  not  exceeding  five  thousand  dollars  in  value,  or  was  previously 
appraised  as  provided  in  the  Civil  Code,  and  such  appraised  value  did  not 
exceed  that  sum,  the  superior  court  must,  by  order,  set  it  off  to  the  persons 
in  whom  title  is  vested  by  the  preceding  section.  If  there  be  subsisting  liens 
or  encumbrances  on  the  homestead,  the  claims  secured  thereby  must  be  pre- 
sented and  allowed  as  other  claims  against  the  estate.  If  the  funds  of  the 
estate  be  adequate  to  pay  all  claims  against  the  estate,  the  claims  so  secured 
must  be  paid  out  of  such  funds.  If  the  funds  of  the  estate  be  not  sufficient 
for  that  purpose,  the  claims  so  secured  shall  he  paid  proportionately  with 
other  claims  allowed,  and  the  liens  or  encumbrances  on  the  homestead  shall 
only  be  enforced  against  the  homestead  for  any  deficiency  remaining  after 
such  payment. 


Legislation  §  1475.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  121,  q.  v.. 
Legislation  §  1465.  When  enacted  in  1872,  §  1475 
read:  "If  the  homestead  selected  and  recorded 
prior  to  the  death  of  the  decedent  is  returned  in 
the  inventory,  appraised  at  not  exceeding  five 
thousand  dollars  in  value,  the  probate  court  must', 
by  order,  set  it  off  to  the  persons  in  whom  title 
is  vested  by  the  preceding  section.  If  there  are 
subsisting  liens  or  encumbrances  on  the  home- 
stead, they  must  be  paid  o'ut  of  the  funds  of  the 
estate,  if  there  remain  sufficient  for  that  purpose, 
after  the  payment  of  all  claims  allowed  against 
the  estate." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  362, 

(1)  substituting  "be"  for  "is"  before  "returned"  ; 

(2)  inserting  "or  was  previously  appraised  as  pro- 
vided in  the  Civil  Code,  and  such  appraised  value 
did  not  exceed  that  sum,"  before  "the  probate 
court";  (3)  siibstituting  (a)  "be"  for  "are"  be- 
fore "subsisting  liens."  and  (b)  "the  claims 
secured  therebv  must  be  presented  and  allowed 
as  other  claims  against  the  estate"  for  "they  must 
be  paid  out  of  the  funds  of  the  estate,  if  there  re- 
main sufficient  for  that  purpose,  after  the  pay- 
ment of  all  claims  allowed  against  the  estate" ; 
and  (4)  after  this  substitution,  adding  the  two 
final  sentences,  the  first  of  which  had  the  word 
"allowed"  before  "against  the  estate,"  and  the 
second  of  which  had  the  word  "proportionally" 
instead  of  "proportionately." 

3.  Amended  by  Code  Amdts.  1880,  p.  88. 

4.  Amendment  by  Stats.  1901,  p.  211;  un- 
constitutional.    See  note  ante,  §  5. 

Application  of  section.  The  provision  of 
this  section  for  the  extinguishment  of  liens 
and  encumbrances  upon  homesteads,  is  lim- 
ited exclusively  to  those  declared  during 
the  lifetime  of  tlie  spouses,  and  has  no  ap- 
plication to  probate  homesteads,  in  respect 
to  which  there  is  no  corresponding  provis- 
ion in  the  code.  Estate  of  Huelsman,  127 
Cal.  275;  59  Pac.  776.  A  deed  of  trust  to 
which  a  homestead  is  subject  is  not  gov- 
erned by  this  section.  Weber  v.  McCleverty, 
149Cal.  31C;  S6  Pac.  706. 

Construction  of  code  sections.  This  sec- 
tion, which  provides  that  mortgages  upon 
homesteads  recorded  prior  to  the  death  of 
the  decedent  must  be  presented,  by  impli- 
cation excludes  all  others.  McGahey  v. 
Forrest,  109  Cal.  63;  41  Pac.  817.  Liens 
and  encumbrances  are,  by  this  section, 
specifically  required  to  be  presented  for  al- 
lowance against  the  estate;  and  effect  can 


be  given  to  both  this  section  and  §  1500, 
post,  by  limiting  the  latter  section  to  all 
mortgages  and  liens,  other  than  liens  or 
encumbrances  on  the  homestead.  Camp  v. 
Grider,  62  Cal.  20.  This  section  only  pro- 
tects the  homestead  from  foreclosure  when 
the  claim  is  not  presented  against  the  es- 
tate of  the  deceased  husband,  and  does  not 
affect  mortgages  or  liens  on  other  property. 
Mechanics'  Building  etc.  Ass'n  v.  King,  83 
Cal.  440;  23  Pac.  376.  Homesteads  set 
apart  in  probate  proceedings,  which  had  no 
existence  prior  to  the  death  of  the  dece- 
dent, are  not  included  in  this  section,  but 
are  left  to  the  control  of  §  1500,  post.  Mc- 
Gahey V.  Forrest,  109  Cal.  63;  41  Pac.  817. 

What  may  become  probate  homestead. 
Lands  cannot  be  set  apart  as  a  probate 
homestead,  unless  they  were  such  as  could 
have  been  impressed  with  a  homestead  in 
the  lifetime  of  the  deceased.  Estate  of 
Davidson,  159  Cal.  98;  115  Pac.  49. 

Discretion  of  court  in  setting  part  home- 
stead. The  court  has  a  discretion  in  deter- 
mining whether  it  will  set  aside  a  home- 
stead from  the  separate  property  of  the 
decedent,  not  selected  by  him  in  his  life- 
time, in  fixing  the  time  during  which  the 
separate  property  set  aside  shall  be  held  as 
a  homestead,  and  what  particular  separate 
property  it  will  set  aside:  it  is  not  required 
to  set  aside  the  property  selected  by  the 
survivor.  Weinreich  v.  Hensley,  121  Cal. 
647;  54  Pac.  2.'4. 

Court  cannot  set  apart  interest  in  co- 
tenancy as  homestead.  Where  property  is 
held  in  co-tenancy  by  a  husband  and  his 
wife,  the  probate  court,  after  the  husband's 
death,  cannot  set  apart  to  the  wife,  as  a 
homestead,  the  mere  undivided  interest  of 
the  husband  in  the  co-tenancy  property, 
leaving  her  own  undivided  interest  therein 
unimpressed  with  the  homestead  character- 
istics. Estate  of  Davidson,  159  Cal.  98; 
115  Pac.  49. 

Homestead  vests  in  widow  when.  Where 
a  homestead  is  declared  upon  community 
property,   and   the   husband    dies,   it    vests 
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absolutely  in  the  widow.  Hibernia  Sav.  & 
L.  Soc.  V.  Laidlaw,  4  Cal.  App.  626;  88  Pae. 
730. 

No  sale  of  homestead  for  judgment  with- 
out presenting  claim.  One  having  a  judg- 
ment against  the  estate  of  a  decedent, 
under  which  a  levy  has  been  made  on  the 
homestead  in  his  lifetime,  must  present  his 
claim  upo'n  such  judgment  to  the  adminis- 
trator and  procure  its  allowance;  and  he  is 
not  entitled  to  proceed  to  have  the  home- 
stead appraised  and  sold  or  partitioned, 
and  the  excess  applied  to  the  payment  of 
the  judgment.  Sanders  v.  Russell,  86  Cal. 
119;  21  Am.  St.  Eep.  26;  24  Pac.  852. 

Effect  of  mortgage  on  homestead.  Where 
a  homestead  has  vested  absolutely  in  the 
widow,  and  she  gives  a  mortgage  thereon, 
it  still  retains  its  homestead  character. 
Hibernia  Sav.  &  L.  Soc.  v.  Laidlaw,  4 
Cal.  App.  626;  88  Pac.  730. 

Necessity  of  presenting  claim  for  mort- 
gage or  deed  of  trust  on  homestead.  Where 
a  mortgage  covers  a  homestead  upon  the 
separate  property  of  the  wife,  and  the 
creditor  waives  all  claims  against  the  hus- 
band's estate,  he  need  not  present  a  claim 
against  such  estate.  Bull  v.  Coe,  77  Cal. 
54;  11  Am.  St.  Rep.  235;  18  Pac.  808.  A 
mortgage  on  a  homestead  exceeding  five 
thousand  dollars  in  value  need  not  be  pre- 
sented as  a  claim  against  the  estate  of  the 
deceased  mortgagor,  in  order  to  enforce  the 
mortgage  against  the  excess:  the  rule  re- 
quiring such  preseutatio'U  does  not  apply 
to  a  probate  homestead.  Bank  of  Woodland 
v.  Stephens,  144  Cal.  659;  79  Pac.  379.  No 
presentation  of  a  mortgage  claim  is  re- 
quired, which  is  merely  upon  the  probate 
homestead  set  apart  for  the  use  of  the 
family.  Browne  v.  Sweet,  127  Cal.  332;  59 
Pac.  774.  A  mortgage  executed  by  the  hus- 
band and  wife,  upon  a  homestead  selected 
by  the  wife  from  the  separate  estate  of  the 
husband,  without  his  assent,  may  be  fore- 
closed without  presenting  any  claim  there- 
for against  his  estate.  Weinreieh  v.  Hens- 
ley,  121  Cal.  647;  54  Pac.  254.  Where  the 
husband  alone  executes  a  mortgage  upon 
the  community  property,  and  the  wife  sub- 
sequently files  a  declaration  of  homestead 
thereon,  upon  the  death  of  the  wife  the 
mortgaged  property  vests  in  the  husband, 
as  the  survivor  both  of  the  community  and 
of  the  homestead;  and  it  is  not  necessary 
that  the  claim  should  be  presented  against 
the  estate  before  foreclosure.  Bay  City 
Building  etc.  Ass'n  v.  Broad,  136  Cal.  525; 
69  Pac.  225.  A  mortgage  of  a  homestead  on 
community  property,  executed  by  husband 
and  wife,  must  be  presented  to  the  ex- 
ecutor of  the  deceased  husband,  before  an 
action  can  be  brought  for  its  foreclosure. 
Perkins  v.  Onyett,  86  Cal.  348;  24  Pac. 
1024.  Where  a  homestead  has  vested  abso- 
lutely in  the  widow,  and  she  gives  a  mort- 
gage thereon,  but  dies  before  the  mortgage 
is  foreclosed,  the  mortgage  must  be  pre- 
sented as  a  claim  against   her  estate,   be- 


fore any  recovery  can  be  had  upon  it  or 
the  note  secured  thereby.  Hibernia  Sav.  & 
L.  Soc.  V.  Laidlaw,  4  Cal.  App.  626;  88  Pac. 
730.  A  mortgage'  given  by  husband  and 
wife,  upon  property  upon  which  a  home- 
stead is  afterwards  declared,  must,  upon  the 
death  of  the  husband,  be  presented  as  a 
claim  against  his  estate,  no'twithstanding 
a  waiver  in  the  complaint,  in  an  action  of 
foreclosure,  of  all  recourse  against  the  other 
property  of  the  estate.  Wise  v.  Williams, 
88  Cal.  30,  25  Pac.  1064.  The  fact  that  the 
estate  has  no  assets,  other  than  the  mort- 
gaged homestead,  which  could  be  subjected 
to  the  payment  of  the  mortgage  debt,  does 
not  avoid  the  necessity  of  the  presentation 
of  the  claim.  Bollinger  v.  Manning,  79  Cal. 
7;  21  Pac.  375.  A  deed  of  trust  is  not  a 
lien  or  encumbrance  on  the  homestead, 
which  requires  the  presentation  of  a  claim 
against  the  estate  as  a  condition  precedent 
to  the  enforcement  of  a  lien  or  encum- 
brance on  the  homestead.  Athearn  v.  Ryan, 
154  Cal.  554;  98  Pac.  390;  Weber  v.  Mc- 
Cleverty,  149  Cal.  316;  86  Pac.  706.  A 
deed  to  the  homestead,  absolute  in  form, 
but  intended  as  a  mortgage,  must  be  pre- 
sented as  claim,  or  the  lien  is  lost.  Bull 
V.  Coe,  2  Cal.  Unrep.  807;  15  Pac.  123. 

Court  cannot  order  mortgage  on  home- 
stead paid,  where  no  claim  presented.  The 
court  has  no  power  to  order  executors  to 
discharge  the  encumbrance  of  a  mortgage 
upon  a  probate  homestead,  where  no  claim 
for  the  debt  has  been  presented  to  the  es- 
tate. Estate  of  Huelsman,  127  Cal.  275; 
59  Pac.  776. 

Foreclosure  of  pledge  without  presenting 
claim.  Where,  in  connection  with  a  mort- 
gage on  the  homestead,  given  to  a  building 
and  loan  association,  the  stock  held  by  the 
decedent  in  the  association  is  also  pledged, 
the  pledge  may  be  foreclosed  without  any 
presentation  of  a  claim  against  the  estate, 
if  all  recourse  against  the  estate  is  ex- 
pressly waived  in  the  complaint.  Me- 
chanics' Building  etc.  Ass'n  v.  King,  83 
Cal.  440;  23  Pae.  376. 

Necessary  party  to  foreclosure  of  mort- 
gage on  homestead.  Where  the  family  resi- 
dence, mortgaged  before  the  husband's 
death,  is  set  apart,  after  his  death,  for  the 
use  of  the  widow  and  family,  the  adminis- 
trator is  not  a  necessary  party  to  the  fore- 
closure of  the  mortgage,  provided  no  per- 
sonal claim  is  made  against  the  estate. 
Schadt  V.  Heppe,  45  Cal.  433. 

Limitation  of  action  to  foreclose  mort- 
gage on  homestead.  Where  the  husband 
and  wife  select  a  homestead  from  com- 
munity property,  which  they  subsequently 
mortgage,  and  upon  the  husband's  death 
the  wife  conveys  her  interest,  the  statute 
of  limitations  does  not  cease  to  run  in 
favor  of  the  wife's  grantee,  as  against  fore- 
closure, because  the  claim  had  been  pre- 
sented to  the  administrator  and  allowed. 
Vandall  v.  Tcague,  142  Cal.  471;  76  Pae.  35. 
An  action  to  foreclose  a  mortgage  on  the 
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homestead,  presented  and  allowed  as  a 
claim,  is  in  time,  if  commenced  before  the 
close  of  administration.  Wise  v.  Williams, 
72  Cal.  544;  14  Pac.  204.  The  presentation 
of  a  claim  against  the  estate  of  a  deceased 
husband,  and  the  allowance  thereof,  has 
only  the  effect  to  suspend  the  statute  of 
limitations  as  to  claims  against  the  estate, 
but  does  not  have  that  effect  as  against 
the  surviving  wife,  upon  whom  the  title 
to  the  homestead  devolved  absolutely  upon 
the  death  of  the  husband.  Vandall  v. 
Teague,  142  Cal.  471 ;  76  Pac.  35. 

No  judgment  on  note  without  foreclosure 
of  mortgage.  Where  a  mortgage  upon  a 
homestead  was  given  to  secure  a  note  exe- 
cuted by  husband  and  wife,  the  mortgagee 
cannot  bring  an  action  and  have  judgment 
on  the  note  without  foreclosure  of  the  mort- 
gage, upon  the  alleged  ground  that  the 
mortgage  lien  was  extinguished  by  failure 
to  present  a  claim  against  the  estate  of  the 
deceased  wife.  Hibernia  Sav.  &  L.  Soc.  v. 
Thornton,  109  Cal.  427;  50  Am.  St.  Eep. 
52;  42  Pac.  447. 

Right  to  leave  specific  land  applied  to 
payment  of  mortgage.  Where  a  husband 
and  wife  execute  a  mortgage  on  land,  a 
part  of  which  is  subject  to  a  homestead 
declared  by  him,  and,  after  the  husband's 
death,  the  homestead  is  terminated  by  the 
death  of  the  surviving  wife,  and  the  mort- 
gagee seeks  a  foreclosure  on  the  entire 
mortgaged  property,  the  heirs  of  the  wife 
are  not  entitled  to  have  the  property,  other 
than  the  land  on  which  the  homestead  had 
been  declared,  first  applied  to  the  payment 
of  the  mortgage  indebtedness.  Raggio  v. 
Palmtag,  155  Cal.  797;  103  Pac.  312. 

Homestead  abandoned  or  extinguished 
how.  A  homestead  is  not  abandoned  by 
the  attempt  of  the  survivor  to  declare  a 
homestead  on  other  property:  a  homestead 
can  be  abandoned  only  by  a  declaration 
of  abandonment,  or  a  grant  thereof,  under 
§  1243  of  the  Civil  Code.  Bull  v.  Coe,  2 
Cal.  Unrep.  807;  15  Pac.  123.  A  homestead 
is  abandoned  by  a  deed  of  grant,  executed 

§  1476.  Appraisers  to  carve  out  of  the  original,  exceeding  five  thousand 
dollars  in  value,  a  homestead,  and  report  the  same.  If  the  homestead,  as 
selected  and  recorded,  be  returned  in  the  inventory  appraised  at  more  than 
five  thousand  dollars,  the  appraisers  must,  before  they  make  their  return, 
ascertain  and  appraise  the  value  of  the  homestead  at  the  time  the  same  was 
selected,  and  if  such  value  exceeded  five  thousand  dollars,  or  if  the  home- 
stead was  appraised  as  provided  in  the  Civil  Code,  and  such  appraised  value 
exceeded  that  sum,  the  appraisers  must  determine  whether  the  premises  can 
be  divided  without  material  injury,  and  if  they  find  that  they  can  be  thus 
divided,  they  must  admeasure  and  set  apart  to  the  parties  entitled  thereto 
such  portion  of  the  premises,  including  the  dwelling-house,  as  will  amount 
in  value  to  the  sum  of  five  thousand  dollars,  and  make  report  thereof,  giving 
the  metes,  bounds,  and  full  description  of  the  portion  set  apart  as  a  home- 
stead. If  the  appraisers  find  that  the  premises  exceeded  in  value,  at  the 
time  of  their  selection,  the  sum  of  five  thousand  dollars,  and  that  they  cannot 


by  the  husband  and  wife,  conveying  the 
land  in  prajseuti  to  the  grantee  upon  the 
performance  of  certain  specified  condi- 
tions; and  the  title  vests  in  the  grantee 
upon  condition  subsequent,  and  is  not  af- 
fected by  the  reservation  to  the  grantors 
of  the  use  of  the  premises  during  their 
lives.  Bank  of  Suisun  v.  Stark,  106  Cal. 
202;  39  Pac.  531.  A  deed  of  trust  is  not  a 
lien  or  encumbrance  requiring  presenta- 
tion or  allowance,  but  passes  title  to  the 
trustees,  and  a  sale  by  them  under  a  power 
extinguishes  the  homestead  that  is  subject 
thereto.  Weber  v.  McCleverty,  149  Cal. 
316;  86  Pac.  706. 

Administrator  cannot  question  jurisdic- 
tion when.  The  superior  court  has  jurisdic- 
tion over  the  homestead  for  the  purposes 
specified  in  this  section;  and  where  the 
court,  from  ignorance  of  fact,  inadvert- 
ence, or  mistake  of  law,  makes  an  unau- 
thorized order,  its  proceedings,  however 
erroneous,  are  not  without  jurisdiction, 
and  cannot  be  collaterally  attacked;  hence, 
where  the  administrator,  who  had  the  title 
to  the  homestead,  failed  to  disclose  his 
interest,  and  petitioned  for  an  order  of 
sale,  he  cannot  question  the  jurisdiction 
of  the  court  to  make  such  order.  Ions  v, 
Harbison,  112  Cal.  260,  44  Pac.  572. 

Method  of  payment  of  liens.  See  note 
ante,  §  1465. 

Payment  of  mortgage  mistakenly  au- 
thorized.   See  note  ante,  §  1465. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  463,  §  121;  Stats.  1867-68,  p.  172,  §  1;  1870, 
p.  794,  §  1.  See  notes  to  §§  1465,  1470,  1474, 
ante,  and  §  1265  of  the  Civil  Code. 

1.  Construction.  The  earlier  cases,  before  the 
Recording  Act  was  passed,  held  an  acquiescence, 
in  the  homestead  set  apart,  for  eighteen  months, 
to  be  conclusive  against  the  widow  who  desires 
a  change  of  the  choice,  because  the  first  had  liens 
on  it.    Holden  v.  Pinney,  6  Cal.  234. 

2.  Character  of  the  property.  Gary  v.  Easta- 
brook,  6  C:il.  457.  This  is  now  fully  settled  by 
the  law  and  the  courts.  How  the  homestead 
character  is  destroyed  by  the  husband  and  wife. 
Kellersberger  v.  Kopp,  6  Cal.  563.  Not  affected 
bv  mortgage  of  husband  alone.  Cook  v.  Klink,  8 
Cal.  34  7. 
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be  divided  without  material  injury,  they  must  report  such  finding,  and 
thereafter  the  court  may  make  an  order  for  the  sale  of  the  premises  and  the 
distribution  of  the  proceeds  to  the  parties  entitled  thereto. 


Appraisement,  generally.    Ante,  §  1444. 

Legislation  §  1476.  1.  Enacted  March  11, 
187a,  and  then  read:  "If  the  homestead,  as  se- 
lected and  recorded,  is  appraised  at  more  than 
five  thousand  dollars,  the  appraisers  must,  before 
they  make  their  return,  adiuoasure  and  set  apart 
such  portion  of  the  original  homestead,  including 
the  residence,  or  such  portion  of  the  residence  as 
does  not  exceed  five  thousand  dollars  in  value,  and 
make  report  thereof,  giving  the  metes,  bounds, 
and  full  description  of  the  property  and  appur- 
tenances by  them  set  apart  as  a  homestead;  the 
appraisers  must,  at  the  same  time,  report  the 
value  of  the  entire  house,  if  they  have  partitioned 
it;  also,  the  house  and  the  largest  portion  of  the 
immediately  adjacent  land  and  buildings,  which, 
together,  do  not  exceed  five  thousand  dollars  in 
value." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  363. 

3.  AmeTuiment  by  Stats.  1901,  p.  211;  un- 
constitutional.    See  note  ante,  §  5. 

Construction  of  section.  This  section 
seems  to  contemplate  that  if  the  home- 
stead exceeded  in  value  the  sum  of  five 
thousand  dollars  at  the  time  it  was  selected 
and  recorded,  the  excess  over  five  thou- 
sand dollars  may  be  reached  for  debts. 
Estate  of  McCarthy,  7  Cal.  App.  199;  93 
Pac.  1047. 

This  section  construed  with  §  1465,  ante. 
See  note  ante,  §  1465. 

Probate  proceedings  are  like  proceedings 
in  rem.     See  note  ante,  §  1465. 

Notice  regarding  appraisement.  A  con- 
testant is  entitled  to  notice  of  the  appoint- 
ment of  the  appraisers,  and  of  the  time  set 
for  hearing  their  report.  Estate  of  Mc- 
Carthv.  1  Cal.  A  pp.  467;  82  Pac.  6.35. 

Fixing  valuation  of  homestead.  In  fixing 
the  valuation  of  the  homestead  premises, 
mortgage  liens,  or  other  encumbrances  of 
any  character,  upon  the  premises,  are  im- 
material, and  are  not  to  be  considered.  Es- 
tate of  Herbert,  122  Cal.  329;  54  Pac.  1109. 

Value  of  homestead  fixed  as  of  what 
time.  The  appraisement  provided  for  in 
this  section  applies  to  a  homestead  selected 
and  recorded  during  the  lifetime  of  the 
deceased,  and  the  value  is  to  be  fixed  as 
of  the  time  the  homestead  was  selected. 
Estate  of  Walkerly,   81   Cal.   579;   22   Pac. 


8S8.  Where  the  homestead  is  properly 
selected  from  the  community  property,  and 
is  of  less  value  than  five  thousand  dollars 
at  the  time  of  selection,  it  vests,  on  the 
death  of  the  husband  or  wife,  absolutely 
in  the  survivor,  although  at  the  time  of 
death  its  value  may  exceed  five  thousand 
dollars.  Estate  of  Burdick,  76  Cal.  G39; 
18  Pac.  805. 

Power  of  court  limited.  Court  has  no 
power  to  select  and  designate  property  as 
a  homestead  of  a  greater  value  than  five 
thousand  dollars.  Weinreich  v.  Hensley, 
121  Cal.  647;  54  Pac.  254. 

Homestead  of  insolvent  in  excess  of 
statutory  limit.    See  note  ante,  §  1465. 

Duty  of  court  to  admeasure  and  set  apart 
proper  portion  as  homestead.  Where  the 
selected  premises  exceed  five  thousand  dol- 
lars in  value,  it  is  the  duty  of  the  court  to 
ascertain  the  amount  of  land  necessary  to 
make  up  the  value  of  the  exemption,  and 
set  apart  that  amount  alone  as  the  home- 
stead. Bank  of  Woodland  v.  Stephens,  144 
Cal.  659;  79  Pac.  379. 

What  property  cannot  be  ordered  sold 
for  homestead  purposes.  Where  the  court 
cannot  set  apart  certain  property  for  home- 
stead purposes,  it  cannot  order  it  to  be  sold 
for  such  purposes.  Estate  of  Lord,  65  Cal. 
84;  3  Pac.  96. 

Where  the  property  cannot  be  divided 
v/lthout  material  injury.  See  note  ante, 
§  1465. 

Money  cannot  be  set  apart  in  lieu  of 
homestead.    See  note  ante,  §  1465. 

Setting  apart  encumbered  property.  En- 
cumbered property  may  be  sold  subject  to 
liens,  and  homestead  set  apart  out  of  pro- 
ceeds.   See  note  ante, §  1465. 

Foreclosure  of  mortgage  against  part  of 
homestead.  Where  a  portion  of  a  mort- 
gaged homestead  is  apportioned  to  the 
widow,  the  mortgage  may,  without  presen- 
tation, be  foreclosed  as  against  the  remain- 
ing part.  Bank  of  Woodland  v.  Stephens, 
144  Cal.  659;  79  Pac.  379. 


§  1477.  Report  of  the  appraisers.  Majority  and  minority,  which  may  be 
confirmed.  Any  two  of  the  appraisers  concurring  may  discharge  the  duties 
imposed  upon  the  three,  and  make  the  report.  A  dissenting  report  may  be 
made  by  the  third  appraiser.  The  report  must  state  fully  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered  by  the  court  in  de- 
termining a  confirmation  or  rejection  of  the  majority  report,  but  the  minor- 
ity report  must  in  no  case  be  confirmed. 

Legislation    §    1477.      1.   Enacted     March     11,  3.   Amendment   by    Stats.    1901,   p.    211; 


3.    Amendment    by    Stats.    1901,    p. 

constitutional.     See  note  ante,  §  5. 


§  1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers. Appeal.  When  the  report  of  the  appraisers  is  filed,  the  court 
must  set  a  day  for  hearing  any  objections  thereto,  from  any  one  interested 
in  the  estate.     Notice  of  the  hearing  must  be  given  for  such  time,  and  in 
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such  manner,  as  the  court  may  direct.  If  the  court  be  satisfied  that  the  re- 
port is  correct,  it  must  be  confirmed,  otherwise  rejected.  In  case  the  report 
is  rejected,  the  court  may  appoint  new  appraisers  to  examine  and  report 
upon  the  homestead,  and  similar  proceedings  may  be  had  for  the  confirma- 
tion or  rejection  of  their  report,  as  upon  the  first  report. 

Legisbt'cn    §    1473.      1.   E.nacted     March     11,  O-   Amendment    by    Stats.    1901,   p.   212;    un- 

1872,   and   thou   read:    "When   the  report   of   the         constitutional.     See  note  ante,  §  5. 

appraisers  is  filed   the  court  must  set  a  day  for  Vacation  of  homestead  order  made  with- 

neariiig  any  objecttions  thereto,  from  anv  one  m-  ^         ^-           x-                •                       »             j             j. 

terested  in  the  estate.      There  must  be  given   the  OUt  notice   Of  appraisement.     An    order   set- 

sime  notice  thereof  as  is  required  in  article   I,  ting  apart  premises  as  a  homestead,  based 

chapter  II,  of  the  probate  of  a  will.     The  objec-  upon    evidence    of   value    contained    in    the 

linns  must  be  in  writing,  and,  together  with  such  rp^ort    nf    aiinraisprs     nn    notice    nf    whose 

witnesses  as  mav  be  produced  for  and  against  the  reporr    or    appraisers     no    norice    or    wnose 

report,  be  heard  by  the  court.     If  the  court  is  appointment,  or  of  the  hearing  of  their  re- 

sntisfied   that    the   appraisement,   or   the   partition  port,    was    given    a    contesting    creditor,    as 

and    appraisement,    was    fairly    and   honestly    con-  required    by    this    section,    will    be    vacated, 

ducted   and   made,    the   report,    appraisement,    and  -n„l„<.„    ^e  \/r^n„^i.\,„     i     ri„i      a     „     act      co 

partition  must  be  confirmed;  if  not,  rejected.-  Estate    of    McCarthy,    1    Cal.    App.    467;    82 

2.    Amended  by  Code  Amdts.  1873-74,  p.  363.  Pac.  635. 

§  1479.  [If  report  rejected,  other  appraisers  appointed.  If  again  re- 
jected, partition  suit  to  be  brought.     Repealed.] 

Legislation  §  1479.      1.   Enacted  April  1,  1873.  3.   Addition   by   Stats.    1901,   p.   212;    uncon- 

2.  Repealed  by  Code  Amdts.   1873-74,  p.  364.         stitutional.    See  note  ante,  §  5. 

§  1480.  [Instead  of  dividing  the  homestead,  who  may  take  a  deed  thereof 
at  appraised  value.     Repealed.] 

Legislation    §    1480.      1.   Enacted     March     11,  3.   Addition  by   Stats.    1901,    p.    212;   uncon- 

1872.  stitutional.    See  note  ante,  §  5. 

3.  Repealed  by  Code  Amdts.   1873-74,  p.  364. 

§  1481.  [If  no  homestead  is  selected  and  recorded  prior  to  death  of  de- 
cedent, one  may  be  petitioned  for.     Repealed.] 

Legislation    §    1481.      1.   Enacted     March     11,  3.  Addition   by   Stats.    1901,    p.   213;    uncon- 

1872.  stitutional.    See  note  ante,  §  5. 

3.  Repealed  by  Code  Amdts.  1873-74,  p.  364. 

§  1482.  [Court  to  direct  partition  suit  in  the  district  court,  when.  Pro- 
ceedings thereon.     Repealed.] 

Legislation    §    1482.      1.   Enacted     March     11,  3.   Addition    by    Stats.    1901,    p.    213;    uncon- 

1872.  stitutional.    See  note  ante,  §  5. 

3.   Repealed  by  Code  Amdts.  1873-74,  p.  364. 

§  1483.  [If  property  is  common  or  separate,  court  to  cause  appraisement 
and  admeasurement  to  be  made.     Repealed.] 

Legislation    §    1483.      1.   Enacted     March     11,  3.   Addition   by   Stats.    1901,   p.   214;    uncon- 

1872.  stitutional.    See  note  ante,  §  5. 

2.  Repealed  by  Code  Amdts.  1873-74,  p.  364. 

§  1484.  [New  appraisement,  when  ordered.  Instead  of  deeding  property 
at  appraised  value,  public  sale  to  be  ordered  when.     Repealed.] 

Legislation    §    1484.      1.   Enacted     March     11,  3.   Addition   by   Stats.    1901,   p.   214;   uncon- 

1872.  stitutional.      See   note   ante,  §  5. 

3.  Repealed  by  Code  Amdts.  1873-74,  p.  364. 

§  1485.  Costs,  to  whom  chargeable.  Persons  succeeding  to  rights  of 
homestead  owners  have  all  their  powers  and  rights.  The  costs  of  all  pro- 
ceedings in  the  superior  court  provided  for  in  this  chapter,  must  be  paid  by 
the  estate  as  expenses  of  administration.  Persons  succeeding  by  purchase 
or  otherwise  to  the  interests,  rights,  and  title  of  successors  to  homesteads, 
or  to  the  right  to  have  homesteads  set  apart  to  them,  as  in  this  chapter  pro- 
vided, have  all  the  rights  and  benefits  conferred  by  law  on  the  persons  whose 
interests  and  rights  they  acquire. 

8  Fair. — 101 
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Legislation    §    1485.      1.   Enacted     March     11, 

**3'!~Amend3d  by  Code  Amdts.  1880,  p.  89,  sub- 
stituting 'superior"  for  "probate." 

3,  Repeal  by  Stats.  1801,  p.  214;  unconsti- 
tutional.    See  note  ante,  §  5. 

Application  of  section.  This  section  has 
no  application  to  probate  homesteads.  Es- 
tate of  Moore,  57  Cal.  437.  The  latter 
clause  of  this  section  relates  only  to  such 
purchasers  as  succeed  to  the  rights  of  all 
the  persons  entitled  to  a  homestead:  it  has 
no  application  where  a  party  succeeds  to 
the  right  of  only  one  of  such  persons. 
Phelan  v.  Smith,  100  Cal.  158;  34  Pae.  G67. 

Nature  and  salability  of  right  to  probate 
homestead.  The  right  to  a  probate  home- 
stead is  not  the  subject  of  sale,  and  is  not 
an  estate,  either  at  law  or  in  equity.  Es- 
tate of  Moore,  57  Cal.  437. 

Deed  of  heir  conveys  what  interest  in 
estate.  An  heir,  conveying  his  interest  in 
the    estate    of   his   ancestor,   conveys    only 

§1486.  Certified  copies  of  certain  orders  to  be  recorded.  A  certified 
copy  of  every  final  ord'er  made  in  pursuance  of  this  article,  by  which  a  re- 
port is  confirmed,  property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  homestead  property  is 
situated 


such  interest  as  will  remain  to  him  after 
satisfying  the  objects  of  administration, 
unless  the  deed,  in  express  terms,  covers 
more.   Estate  of  Moore,  57  Cal.  437. 

Widow  cannot  convey  or  waive  her  right 
to  homestead.    See  note  ante,  §  1465. 

Devisees  take  what  rights  and  benefits. 
The  devisees  of  a  widow-,  dying  childless, 
who  succeeds  to  the  homestead  declared  by 
the  husband,  notwithstanding  the  cessa- 
tion of  the  homestead  at  her  death,  take 
all  the  rights  and  benefits  conferred  by 
law  upon  her,  including  exemption  iroai 
her  indebtedness,  and  they  take  the  home- 
stead property  free  from  the  claims  of  her 
creditors.  Estate  of  Fath,  132  Cal.  G09;  64 
Pac.  995. 

Entry  of  order  not  necessary  to  vest  title 
in  widow.    See  note  ante,  §  1474. 

Failure  of  widow  to  record  order  not 
fatal.    See  note  ante,  §  1465. 


Certified  copy,  recording.    Post,  §  1719. 

LegislaUon  §  1486.  1.  Enacted  March  11, 
18:^. 

2.  Repeal  bv  Stats.  1901,  p.  214;  unconstitu- 
tional.   See  note  ante,  §  5. 

Failure  of  widow  to  record  order  not 
fatal.    See  note  ante,  §  1465. 

CODE  COMMISSIONERS'  NOTE.  This  arti- 
cle is  entirely  new,  and  was  intended  to  provide 
for  every  conceivable  difficulty  arising  in  tlie 
partition  of  homestead  property.  The  statute 
of  1870  (Stats.  1869-70,  p.  793),  the  last  en- 
acted on  the  subject,  will  be  found,  on  careful 
examination,  to  be  rather  cumbersome,  and  prob- 
ablv  obnoxious  to  a  constitutional  objection  as 
to  jurisdiction. 

Jurisdiction.  We  do  not  decide  that  the  pro- 
bate court  may  not  exercise  the  character  of  ju- 


risdiction intended  by  the  act  of  1870  to  be 
conferred,  for  it  is  provided  that  the  court  may 
make  partition  and  distribution  of  estates;  but 
does  not  this  refer  to  partition  among  the  heirs 
alone,  and  not  partition  where  the  decedent  and 
a  stranger  to  the  estate  hold  as  tenants  in  com- 
mon, joint  tenants,  or  coparceners?  This  matter 
of  partition  of  the  homestead  is  frequently  the 
most  important  matter  in  the  settlement  of  an 
estate,  and,  all  things  considered,  it  is  obviously 
to  the  interest  of  all  concerned  that  it  be  made 
by  judges  of  experience  and  learning,  who,  with- 
out reflecting  upon  our  county  judges  in  any 
manner,  we  may  venture  to  say,  are  to  be  found 
on  the  district  rather  than  the  county  bench. 
If,  however,  partition  can  be  satisfactorily  made 
by  the  probate  court,  this  method  provides  suffi- 
cient means  for  its  accomplishment,  and  a  much 
less  expensive  and  more  speedy  method  thau 
heretofore,  through  one  set  of  appraisers. 


CHAPTER  VI. 

CLAIMS  AGAINST  ESTATE. 


§  1490.    Notice  to  creditors  of  deceased  persons. 

I  1491.     Time  expressed  in  the  notice. 

§  1491a.  Filing  copy  of  printed  notice  to  creditors. 

§  1492.  Copy  and  proof  of  notice  to  be  filed  and 
order  made. 

§  1493.     Presentation  of  claims  against  estates. 

§  1494.  Claims  to  be  sworn  to,  and  when  allowed, 
to  bear  same  interest  as  judgments. 

§  1495.  Superior  judge  may  present  claim,  and 
action  thereon. 

§  1496.     Allowance  and  rejection  of  claims. 

§  1497.  Approved  claims  or  copies  to  be  "'ed. 
Claims  secured  by  liens  may  be  de- 
scribed.     Lost  claims. 

§  1498.  Rejected  claims  to  be  sued  for  within 
what  time. 

§  1499.  Claims  barred  by  statute  of  limitations. 
When   and  whom   judge   may   examine. 

5  1.500.     Claims  must  be  presented  before  suit. 

§  1501.     Time  of  limitation. 

8  1502.  Claims  in  action  pending  at  time  of  de- 
cease. 


§  1503.    Allowance  of  claim  in  part. 

§  1504.     Effect  of  judgment  against  executor. 

§  1505.     Execution   not    to   issue   after   death.      II 

one  is  levied,  the  property  may  be  sold. 
§  1506.     What    judgment    is    not    a    lien    on    real 

property  of  estate. 
§  1507.    May    refer    doubtful    claims.      Effect    of 

referee's  allowance  or  rejection. 
§  1508.     Trial   by  referee,  how  confirmed,   and  its 

effect. 
§  1509.     Liability  of  executor,   etc.,   for  costs. 
§  1510.     Claims  of  executor,  etc.,  against  estate. 
§  1511.     Executor    neglecting    to    give    notice    to 

creditors,  to  be  removed. 
§  1512.     Executor  to  return  statement  of  claims. 
§  1513.     Payment  of  interest-bearing  claims. 
§  1514.     Manner  of  closing  estates  when  claims  are 

unpaid  and  claimant  cannot  be  found. 

Deposit     in     state     treasury.      When 

amount  of  claim  escheats  to  state. 


§  1490.     Notice  to  creditors  of  deceased  persons-    Every  executor  or  ad- 
ministrator must,  immediately  after  his  letters  are  issued,  cause  to  be  pub- 
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lished  in  some  newspaper  of  the  county,  if  there  be  one,  if  not,  then  in  such 
newspaper  as  may  be  designated  by  the  judge  or  court,  a  notice  to  the  credi- 
tors of  the  decedent,  requiring  all  persons  having  claims  against  said  dece- 
dent to  file  them,  with  the  necessary  vouchers,  in  the  office  of  the  clerk  of 
the  court  from  which  the  letters  were  issued,  or  to  exhibit  them,  with  the 
necessary  vouchers,  to  the  executor  or  administrator,  at  the  place  of  his 
residence  or  business  to  be  specified  in  the  notice ;  provided,  said  residence 
or  place  of  business  shall  be  in  the  county  in  which  said  proceeding  is  had. 
Such  notice  must  be  published  as  often  as  the  court  or  judge  shall  direct, 
but  not  less  than  once  a  week  for  four  weeks.  The  court  or  judge  may  also 
direct  additional  notice  by  publication  or  posting.  In  case  such  executor 
or  administrator  resigns,  or  is  removed,  before  the  time  expressed  in  the 
notice,  his  successor  must  give  notice  only  for  the  unexpired  time  allowed 
for  such  filing  or  presentation. 

character  of  the  notice  published,  to  de- 
termine whether  due  publication  was  made, 
and  to  refuse  to  adjudge  due  publication 
if  it  is  insufficient,  does  not  involve  the 
power  to  designate  in  the  original  order 
the  newspaper  in  which  the  notice  shall  be 
published:  its  power  of  designation  is  lim- 
ited to  the  case  where  no  newspaper  is  pub- 
lished in  the  county.  Brouse  v.  Law,  127 
Cal.  152;  59  Pac.  381. 

Sufficiency  of  publication.  The  order  for 
the  publication  of  notice  to  creditors  need 
specify  the  time  of  publication  only  in 
those  instances  where  the  court,  in  its  dis- 
cretion, deems  it  proper  to  require  a  more 
extended  publication  than  the  minimum 
required  by  statute;  where  the  order  ia 
silent  on  the  subject,  a  publication  of 
proper  notice  not  less  than  the  statutory 
minimum  number  of  times  constitutes  legal 
notice.  Hensley  v.  Superior  Court,  111  Cal. 
541;  41  Pac.  232.  A  publication  of  notice 
to  creditors,  made  in  advance  of  the  order 
of  the  court  fixing  the  legal  period,  is  in- 
valid; and  where  the  number  of  publica- 
tions after  the  order  is  made  fall  below 
the  statutory  minimum,  the  presentation 
and  the  allowance  of  a  claim,  more  than 
four  months  after  the  last  publication,  are 
within  the  time  prescribed  by  law.  Wise 
V.  Williams,  88  Cal.  30;  25  Pac.  1064. 

Notice  may  designate  attorney's  office  as 
place  for  presentation  of  claims.  A  notice 
to  the  creditors,  requiring  them  to  present 
their  claims  to  the  administrator,  may 
designate  the  office  of  the  administrator's 
attorney  as  the  place  where  he  transacts 
the  business  of  the  estate,  and  the  place 
for  presentation,  although  he  does  not  re- 
side there,  and  transacts  his  ordinary  busi- 
ness elsewhere.  Bollinger  v.  Manning,  79 
Cal.  7;  21  Pac.  375. 

Notice  to  creditors  not  required  when. 
Where  the  estate  is  of  less  value  than  fif- 
teen hundred  dollars,  and  it  is  set  apart 
to  the  widow,  no  notice  to  general  cred- 
itors is  required  to  be  given.  Estate  of 
Palomaros,  63  Cal.  402;  Estate  of  Atwood, 
127Cal.  427;59Pac.  770. 


Publication  of  notice,  how  often.    Post,  §  1705. 

Two  montiis'  neglect  to  give  notice  causes 
revocation  of  letters.    Post,  §  1511. 

Legislation  9  1490.  1.  Enacted  March  11, 
187^;  based  on  Probate  Act  1851,  §  128,  as 
amended  by  Stats.  1861,  p.  636,  which  read: 
"§  123.  Every  executor,  or  administrator,  shall, 
immediately  after  his  appointment,  cause  to  be 
published  in  some  newspaper  published  in  the 
county,  if  there  be  one,  if  not,  then  in  such  news- 
paper as  may  be  designated  by  the  court,  a  notice 
to  the  creditors  of  the  deceased,  requiring  all  per- 
sons having  claims  against  the  deceased,  to  ex- 
hibit them  with  the  necessary  vouchers,  within 
ten  months  after  the  first  publication  of  the  no- 
tice, to  such  executor,  or  administrator,  at  the 
place  of  his  residence,  or  transaction  of  business, 
to  be  specified  in  the  notice;  such  notice  shall  be 
published  as  often  as  the  judge,  or  court,  shall 
direct,  but  not  less  than  once  a  week  for  four 
wcfks;  the  court,  or  judge,  may  also  direct  addi- 
tional notice  by  publication,  or  posting.  In  case 
such  executor,  or  administrator,  resign,  or  be  re- 
moved, before  the  expiration  of  the  ten  months 
after  the  first  publication  of  such  notice,  his  suc- 
cessor shall  five  such  notice  only  for  the  unex- 
pired portion  of  the  tea  months."  The  changes 
from  the  original  code  section  are  noted  infra. 

3.  Amendment  by  Stats.  1801,  p.  214;  un- 
constitutional.   See  note  ante,  §  5. 

3.  Amended  by  Stats.  1911.  p.  424,  (1)  in 
first  sentence,  inserting,  (a)  in  first  line,  commas 
before  and  after  "or  administrator,"  (b)  "judge 
or"  in  the  phrase  "designated  by  the  judge  or 
court,"  and  (c)  the  proviso  at  the  end  of  the 
sentence:  (2)  in  second  sentence,  substituting 
"the  court  or  judge"  for  "the  judge  or  court." 

4.  Amended  by  Stats.  1915,  p.  5:39,  (1)  in 
first  sentence,  (a)  striking  out  the  commas  be- 
fore and  after  "or  administiator"  (inserted  in 
1911),  (b)  substituting  "after  his  letters  are  is- 
sued" for  "after  his  appointment,"  (c)  substitut- 
ing "claims  against  said  decedent  to  file  them, 
with  the  necessary  vouchers,  in  the  office  of  the 
clerk  of  the  court  from  which  the  letters  were 
issued,  or  to  exhibit  them,"  for  "claims  against 
him  to  exhibit  them,"  (d)  striking  out  a  comma 
after  "business,"  before  "to  be  specified,"  (e) 
substituting  a  semicolon  for  a  comma  before  "pro- 
vided," and  (f)  striking  out  "that"  after  "pro- 
vided": (2)  in  final  sentence,  inserting  "final  or" 
in  the  phrase  "such  fili)ig  or  presentation." 

Publication  is  function  of  executor.  The 
publication  of  the  notice  to  creditors,  in 
some  newspaper  published  in  the  county, 
or  of  any  additional  notice  ordered  pub- 
lished therein,  is  a  function  to  be  per- 
formed by  the  executor.  Brouse  v.  Law, 
127Cal.  152;59Pac.  384. 

Power  of  court  to  designate  newspaper. 
The   power    of   the    court    to    examine    the 
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Judge  may  order  new  notice  when.    If, 

when  proof  of  publication  is  made,  the 
judge  should  determine  that  the  publica- 
tion has  not  given  notice  to  the  creditors, 
he  may  direct  a  new  notice  to  be  given,  as 
though  no  notice  had  been  published;  in 
such  case  the  time  for  presentation  of 
claims  begins  to  run  from  the  giving  of 
the  new  notice.  Johnston  v.  Superior  Court, 
105  Cal.  6(56;  39  Pac.  36. 

What  order  is  not  conclusive  of  value  of 
estate.  Where  notice  to  creditors  was  pub- 
lished under  order  of  court  for  the  period 
fixed,  and  in  accordance  with  the  provis- 
ions of  the  code  as  to  presentation  of 
claims  within  four  months,  an  order  vacat- 
ing a  decree  of  publication  of  such  notice, 
upon  the  ground  that  the  value  of  the  es- 
tate exceeded  ten  thousand  dollars,  is  not 
res  adjudicata  as  to  such  value:  upon  final 
settlement  of  the  estate,  the  court  may 
readjudge  due  notice  to  creditors,  and  that 
the  estate  never  equaled  in  value  such  sum. 
Estate  of  Wilson,  147  Cal.  108;  81  Pac.  813. 

Time  for  presentation  of  claims.  All 
creditors,  including  administrators  and 
executors,  must  present  fheir  claims  for 
allowance  within  the  time  prescribed  in 
the  notice  to  creditors.  Estate  of  Long,  9 
Cal.  App.  754;  100  Pac.  892.  A  claim  may 
be  presented  to  an  administrator  before 
publication  of  his  notice  to  creditors.  Janin 
V.  Browne,  59  Cal.  37.  Insufficiency  of 
notice  to  creditors  only  operates  to  extend 
the  time  for  presentation  of  claims  until 
due  and  proper  notice  is  given.  Pitte  v. 
Shipley,  46  Cal.  154. 

Claim  of  administrator  or  executor 
against  estate.   See  post,  §§  1493,  1510. 

Claim  not  barred  if  notice  not  published. 
Th&ugh  no  notice  to  creditors  was  pub- 
lished, an  allowed  claim  is  not  barred  in 
the  course  of  administration.  Shiels  v. 
Nathan,  12  Cal.  App.  616;  108  Pac.  34. 

Action  by  creditor  to  annul  proceedings. 
An  action  by  a  creditor,  after  the  discharge 
of  the  administrator,  to  annul  proceedings 
subsequent  tO'  the  inventory,  and  to  compel 
the  allowance  of  a  claim,  must  fail,  where 
the  complaint  does  not  allege  ignorance  of 
the  death  of  the  decedent  or  of  the  pro- 
ceedings complained  of,  and  where  he  was 
guilty  of  inexcusable  laches.  Tynan  v. 
Kerns,  119  Cal.  447;  51  Pac.  693. 

Mandamus  to  compel  judge  to  sign  de- 
cree establishing  notice  to  creditors.  The 
court  cannot,  after  the  expiration  of  the 
time  allowed  for  the  presentation  of  claims 
after  publication  of  notice,  extend  the  time 
for  such  presentation,  by  ordering  addi- 
tional notice;  and  mandamus  lies  fo  compel 
him  to  sign  an  order  decreeing  that  notice 
to  creditors  has  been  given,  although,  in 
his  opinion,  the  notice  given  is  not  the  best. 
.Johnston  v.  Superior  Court,  105  Cal.  666; 
39  Pac.  36;  Hensley  v.  Superior  Court,  111 
Cal.  541;  44  Pac.  232. 

Legal  meaning  of  "require"  In  statute  relatincf 
to  notice  to  creditors  of  decedents.  See  note 
Ann.  Cas.   1912A,  12U9. 


CODE  COMMISSIONEES'  NOTE.  Stats.  1861, 
p.  636,  §  38. 

1.  Claims  defined.  In  Deck  v.  Gherke,  6  Cal. 
669,  the  court  say:  "Claims  against  an  estate, 
which  have  been  allowed  by  the  administrator 
and  the  probate  judge,  have  the  force  and  effect 
of  judgments.  At  common  law,  an  administrator 
who  paid  a  claim  without  suit  did  so  at  his 
peril."  Our  laws  protect  administrators  in  the 
payment  of  claims,  when  duly  presented  and 
allowed,  and  thereby  prevent  useless  expenditure 
in  litigation.  This  applies  to  debts  against  the 
decedent,  and  not  expenses  of  administration. 
The  word  "claim"  is  certainly  a  very  broad  term, 
when  used  in  certain  connections  and  in  refer- 
ence to  certain  matters.  Lord  Coke  truly  says, 
that  "the  word  'demand'  is  the  largest  word 
known  to  the  law,  save  only  'claim,'  and  a  release 
of  all  demands  discharges  all  right  of  action." 
Chief  .Justice  Nelson  says:  "The  word  'claim'  is 
of  much  broader  import  than  the  word  'debt,' 
and  embraces  rights  of  action  belonging  to  the 
debtor,  beyond  those  which  may  properly  be 
called  debts."  In  re  Denny  and  Manhattan  Co., 
2  Hill  (N.  y.),  223.  "But,  however  broad  may 
be  the  general  meaning  of  this  term,  we  must 
look  to  the  statute  to  ascertain  the  sense  in 
which  it  is  there  used."  Such  is  the  language 
of  the  court  in  Gray  v.  Palmer,  9  Cal.  636.  The 
court  then  proceeds  to  examine  §§  128,  131,  133, 
139,  147,  149,  1.50,  220,  222,  228-249,  corre- 
sponding with  Code  §§  1490,  1491,  1394,  1395, 
1497,  1.503,  1512,  1518,  1522,  1523,  1617,  1622, 
1628—1653,  respectively,  where  the  words  "cred- 
itors," "amount,"  "payments,"  "claim,"  "debts." 
"became  due,"  etc.,  are  used,  and  say:  "It  would 
seem  to  be  clear,  from  the  different  sections  of 
the  act,  taken  and  construed  together,  as  well  as 
from  the  nature  and  reason  of  the  case,  that  the 
word  'claimant'  and  'claim'  are  used  as  syn- 
onymous with  'creditor'  and  'legal  demand  for 
money,'  to  be  paid  out  of  the  estate."  The  stat- 
ute does  not  require  a  presentation  of  the  notes, 
etc.,  to  be  postponed  until  after  publication  of 
notice  by  the  executor,  but  the  holder  may  an- 
ticipate such  publication.  Ricketson  v.  Richard- 
son, 19  Cal.  354. 

2.  Mortgage.  "Claims  are  demands  which  might 
have  been  enforced  against  the  decedent  in  his 
lifetime,  by  personal  actions  for  the  recovery  of 
money,  and  upon  which  only  a  money  judgment 
could  have  been  rendered.  In  this  sense,"  the 
court  here  say,  "a  mortgage  lien  is  not  a  claim 
against  the  estate."  Fallon  v.  Butler,  21  Cal.  32; 
81  Am.  Dec.  140.  In  Ellissen  v.  Halleck,  6  Cal. 
303,  the  court  say:  "The  word  'claim,'  employed 
bj'  the  statute,  is  sufficiently  comprehensive  to 
include  every  species  of  charge  or  account  against 
an  estate,  whether  the  same  be  recorded  or  not." 
This  would  indicate  that  a  mortgage  could  not 
be  sued  upon,  and  would  be  barred  unless  pre- 
sented. But  in  Willis  v.  Farley,  24  Cal.  499, 
the  court  say:  "In  some  of  the  earlier  cases,  it 
was  held,  that  a  mortgage  creditor,  whose  claim 
was  allowed,  could  not  maintain  an  action  in 
the  district  court  for  the  foreclosure  of  his  mort- 
gage, but  that  his  debt  must  abide  the  adminis- 
tration and  settlement  of  the  estate,  under  the 
supervision  of  the  probate  court.  Ellissen  v.  Hal- 
leck, 6  Cal.  392;  Falkner  v.  Folsom,  6  Cal.  412. 
But  the  doctrine  of  these  cases,  in  this  respect, 
may  be  said  to  have  been  disapproved  by  the 
court  in  its  later  decisions,  mainly,  if  not  en- 
tirely, on  the  ground  that  the  district  court  had, 
under  the  constitution  as  it  then  existed,  original 
jurisdiction,  in  law  and  equity,  in  all  cases  where 
the  amount  in  dispute  exceeded  two  hundred  dol- 
lars, exclusive  of  interest.  Belloc  v.  Rogers,  9 
Cal.  123;  Hentsch  v.  Porter,  10  Cal.  559;  Fallon 
V.  Butler,  21  Cal.  30;  81  .A.m.  Dec.  140.  By  the 
constitution  as  amended,  it  is  provided  that  dis- 
trict courts  shall  have  original  jurisdiction  in  all 
cases  in  equity.  Const.,  art.  VI,  §  6.  The  fore- 
closure of  mortgages,  and  the  sales  of  the  prem- 
ises for  the  payment  of  debts  thcnby  secured,  are 
matters  of  purely  equitable  cognizance.  Powers 
which  are  granted  by  the  constitution  cannot  be 
taken  away  by  legislative  enactments,  and  reme- 
dies which  are  secured  to  the  citizen  by  the  or- 
ganic law  cannot  be  destroyed  by  a  department 
of    the    government    that    exists    in   subordination 
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of  the  constitution.  The  probate  court  docs  not 
possess  the  power  to  afford  the  rtlief  to  mort- 
gagees to  which  they  may  be  entitled  in  the  tri- 
bunals created  for  their  use  by  the  constitution; 
and  as  a  mortgajje  creditor  has  the  risht  to  fore- 
close his  mortfrage  upon  condition  broken,  he  can 
invoke  the  aid  of  a  court  competent  to  afford 
adequate  relief.  Hence  it  is  that  a  creditor  of 
nn  estate  of  a  deceased  person,  whose  debt  is 
secured  by  mortgage,  may,  after  having  duly 
presented  it  to  the  executor  or  administrator  and 
probate  judge,  whether  it  be  allowed  or  rejected, 
proceed  at  once  to  foreclose  his  mortgage  in  the 
proper  court  of  original  equitable  jurisdiction." 
See  also  Ellis  v.  Polhemus,  27  Cal.  355,  357. 
From  this  it  is  clear  that  a  creditor,  after  pre- 
senting his  mortgage  debt  for  allowance,  whether 
rejected  or  not,  may  proceed  at  once  to  foreclose 
it.  In  this  case,  that  of  Fallon  v.  Butler,  and 
others,  are  cited,  and  the  question  reviewed  at 
length.  If  a  creditor  would  preserve  his  claim 
against  an  estate,  he  must  present  it  as  required 
b'-  statute,  within  ten  months  after  the  notice  is 
given,  or  it  becomes  barred  forever;  that  is,  it 
becomes  barred  as  a  claim  against  the  estate, 
and  no  action  can  be  maintained  thereon.  But 
if  he  holds  property  pledged,  he  may  look  to  it, 
and  not  to  the  estate,  for  payment.  Wright  v. 
Ross,     36    Cal.    430;     see    "Claim,"     "Mortgage," 


Ellis  V.    Polhemus,    27   Cal.   355,    and   concurring 
opinion,  357. 

3.  Attorneys'  and  counselors'  fees  for  services 
rendered  the  estate  or  its  administration,  are  not 
claims  against  the  estate,  within  the  meaning  of 
this  section.  Gui-nee  v.  Maloney,  38  Cal.  87; 
99  Am.  Dec.  352.  See  notes  to  §§  1493,  1494. 
post,  and  cases  there  cited. 

4.  Presentation.  A  claim  not  presented  m 
time  is  barred  against  the  administrator,  but 
not  as  against  the  heirs  and  creditors.  Graham 
V.  Vining,  2  Tex.  433.  The  presentation  is  re- 
quired, that  it  may  be  allowed  without  making 
costs,  and  that  it  mav  be  settled  in  due  course. 
Trigg  v.  Moore,  10  Te.x.  197;  Ellissen  v.  Hal- 
leck;  Falkner  v.  Folsom,  and  Deck  v.  Gherke, 
all  in  6  Cal.,  supra.    See  §  1493,  post. 

5.  Specific  property.  Claimant  of,  not  bound 
to  present  his  claim.    Gunter  v.  Janes,  9  Cal.  643. 

6.  Kejection.  Rice  v.  Inskeep,  34  Cal.  225; 
Cullerton  V.  Mead,  22  Cal.  96;  Pico  v.  Stevens, 
18  Cal.  376;  Aguirre  v.  Packard,  14  Cal.  171; 
73  Am.  Dec.  645. 

7.  Allowance  and  proofs,  generally,  and  suits 
thereon.  See  Benedict  v.  Hoggin,  2  Cal.  385; 
Beckett  v.  Selover,  7  Cal.  215;  68  Am.  Dec.  237; 
Williams  v.  Price,  11  Cal.  212;  Cowell  v.  Bucke- 
lew,  14  Cal.  641;  Estate  of  Hidden,  23  Cal.  362. 


§  1491.  Time  expressed  in  the  notice.  The  time  expressed  in  the  notice 
must  be  ten  months  after  its  first  publication,  wlien  the  estate  exceeds  in 
vahie  the  sum  of  ten  thousand  dollars,  and  four  months  when  it  does  not. 

Demurrer  to  allegation  as  to  time  claim 
presented.  When  the  presentation  of  a 
claim  against  an  estate,  which  is  sued 
upon,  is  alleged  to  have  been  made  within 
ten  months  after  the  first  publication  of 
notice  to  creditors,  without  alleging  the 
value  of  the  estate,  such  allegation,  though 
defective,  cannot  be  objected  to  by  general 
demurrer.  Wise  v.  Hogan,  77  Cal.  184;  19 
Pae.  278. 


Legislation  §  1491.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  128,  as 
f.mended  by  Stats.  1861,  p.  636,  q.  v..  Legislation 
§  1490. 

2.  Amendment  by  Stats.  1901,  p.  214;  uncon- 
sti:utional.     See  note  ante,  §  5. 

Procedure  when  error  made  as  to  value 
of  estate.  Where  the  estate  is  erroneously 
found  to  be  worth  less  than  ten  thousand 
dollars,  the  court  may  subsequently  vacate 
its  first  order,  and  direct  a  publication  for 
ten  mouths.  Estate  of  Becker,  20  Cal.  App. 
513;  129rac.795. 


CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 
p.  636,  §  38. 


§  1491a.  Filing  copy  of  printed  notice  to  creditors.  Within  thirty  days 
after  the  first  publication  of  notice  to  creditors,  the  executor  or  administra- 
tor must  file  or  cause  to  be  filed  in  the  court  a  printed  copy  of  said  notice  to 
creditors  accompanied  by  a  statement  setting  forth  the  date  of  the  first 
publication  thereof  and  the  name  of  the  newspaper  in  which  the  same  is 
printed. 

of  the  notice  and  statement  as  to  its  pub- 
lication are  mandatory,  and  not  merely 
directory.  Hawkins  v.  Superior  Court,  165 
Cal.  743;  134  Pac.  327. 

§  1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made.  After  the 
notice  is  given,  as  required  by  the  preceding  section,  a  copy  thereof,  with  the 
affidavit  of  due  publication,  or  of  publication  and  posting,  must  be  filed,  and 
upon  such  affidavit  or  other  testimony  to  the  satisfaction  of  the  court,  an 
order  or  decree  showing  that  due  notice  to  creditors  has  been  given,  and 
directing  that  such  order  or  decree  be  entered  in  the  minutes  and  recorded, 
must  be  made  by  the  court. 


Legislation  g  1491a.      Added   by   Stats.    1911, 
p.  476. 

Section  is  mandatory.     The  requirements 
of  this  section  as  to  filing  a  printed  copy 


Affidavit  of  publication   of  notice. 
2011. 


Post,  §  2010, 


Legislation  §  1492.  1.  Enacted  March  11, 
1872;  based  on  Prob.ite  Act  1851,  §  129,  as 
amended  by  Stats.  1861,  p.  637,  which  read: 
"After  the  notice  shall  have  been  given  as  re- 
quired by  the  preceding  section,  a  copy  thereof 
■with  the  affidavit,  or  affidavits,  of  due  publication, 


or  of  publication  and  posting,  may  be  filed,  and 
upon  such  aftidavit.  or  aflidavits,  or  upon  other 
testimony  to  the  satisfaction  of  the  court,  a  decree 
shall  be  made  showing  that  due  and  legal  notice 
to  creditors  has  been  given,  and  directing  that 
such  decree  be  entered  in  the  minutes  of  the 
court." 

2.   Amendment   by    Stats.    1901,   p.    215;    un- 
constitutional.   See  note  ante,  §  5. 
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notice  at  large,  leaving  its  determination 
to  some  appropriate  future  action.  Estate 
of  Wilson,  147  Cal.  108;  81  Pac.  313. 

Mandamus.  Mandamus  lies  to  compel 
the  court  to  sign  an  order  showing  that  due 
notice  to  creditors  has  been  given,  upon 
due  proof  thereof  made.  Hensley  v.  Su- 
perior Court,  111  Cal.  541;  44  Pac.  232;  and 
see  note  §  1490,  ante. 

Court  may  readjudge  due  notice  to  cred- 
itors and  value  of  estate  when.  See  note 
ante,  §  1490. 

Power  of  the  court  to  adjudge  question 
of  due  publication.    See  note  ante,  §  1490. 

CODE  OOMMISSIONERS'  NOTE.  Stats.  1851, 
p.  464,  §  129;  Stats.  1861,  p.  636,  §  39. 


Affidavit  of  publication  may  be  contra- 
dicted how.  The  affidavit  of  publication 
is  onlv  prima  facie  evidence  of  the  facts 
therein  stated,  and  may  be  contradicted  by 
the  files  of  the  newspaper  in  which  the  no- 
tice was  published,  showing  that  the  notice 
was  not  published  for  the  statutory  time. 
Wise  V.  Williams,  88  Cal.  30;  25  Pac.  1064. 

Effect  of  recital  of  value  in  order  vacat- 
ing decree.  The  recital,  in  an  order  vacat- 
ing a  decree,  of  due  publication  of  notice 
to  creditors,  that  the  value  of  the  estate 
exceeds  ten  thousand  dollars,  has  no  bind- 
ing force,  and  is  not  necessary  to  such 
order,  which  merely  has  the  effect  of  set- 
ting the  question  of  due  publication  of  the 

§  1493.  Presentation  of  claims  against  estates.  All  claims  arising  upon 
contracts,  whether  the  same  be  due,  not  due,  or  contingent,  and  all  claims 
for  funeral  expenses  and  expenses  of  the  last  sickness  must  be  filed  or  pre- 
sented within  a  time  limited  in  the  notice,  and  any  claim  not  so  filed  or 
presented  is  barred  forever;  provided,  however,  that  when  it  is  made  to 
appear  by  the  aindavit  of  the  claimant  to  the  satisfaction  of  the  court,  or  a 
judge  thereof,  that  the  claimant  had  no  notice  as  provided  in  this  chapter, 
by  reason  of  being  out  of  the  state,  it  may  be  filed  or  presented  at  any  time 
before  a  decree  of  distribution  is  entered.  A  brief  description  of  every 
claim  filed  must  be  entered  by  the  clerk  in  the  register,  showing  the  name  of 
the  claimant,  the  amount  and  character  of  the  claim,  the  rate  of  interest,  if 
any,  and  the  date  of  filing. 


none,    unless    claim    presented. 


must    be    pre- 


Claim. 

1.  Action, 
§  1500. 

2.  After  rejection.    §  1498. 

3.  Pending    at    death,    claim 
Bented.    §  1502. 

4.  Affidavit.    §  1494.  <.   ^.na 

5.  Allowance  or  rejection   of.     §§149b-149a, 
1503. 

6.  Contingent.     §  1648. 

7    Executor,  action  by.      §  1510. 

8.  Judgment  on.     §§  1504,  1509. 

9.  Interest  on.    §§  1494,   1513. 

10.  Judge    of    superior    court    may    present. 
§  1495. 

11.  Judgment  against  decedent.    §  1505. 

12.  On  mortgage  or  lien.    §  1500. 

13.  Action  barred  by  statute.      §§  1499,  1501. 

14.  Examination  by  judge.    §  1499. 

15.  On  mortgage  or  lien.     §  1500. 

16.  Reference  of.    §  1507. 

17.  Statement  of.    §  1512. 

Legislation  g  1493.  1.  Knacted  March  U, 
187-1;  based  ou  Probate  Act  1851,  >  130,  as 
amended  by  Stats.  1860,  p.  17,  wli'c'^,. '«^^^ 
••5  130  If  a  claim  be  not  presented  within  ten 
months  after  the  first  publication  of  the  notice, 
it  shall  be  barred  forever;  provided,  if  it  be  not 
then  due,  or  if  it  be  contingent,  it  may  be  pre- 
sented within  ten  months  after  it  shall  become 
due  or  absolute;  and,  provided  further,  that, 
when  it  shall  be  made  to  appear  by  the^  affidavit 
of  the  claimant,  to  the  satisfaction  of  the  execu- 
tor or  administrator  and  the  probate  judge,  tftfit 
the  claimant  had  no  notice  as  provided  in  this 
act,  by  reason  of  being  out  of  the  state  it  may 
be  presented  any  time  before  a  decree  of  distribu- 
tion is  entered."  When  enacted  in  1872,  the 
text  read:  "§  1493.  If  a  claim  is  not  presented 
within  the  time  limited  in  the  notice,  it  is  barred 
forever,  except  as  follows:  If  it  is  not  then  due, 
or  if  it  is  contingent,  it  may  be  presented  within 
one  month  after  it  becomes  due  or  absolute;  when 
it  is  made  to  appear  by  the  affidavit  of  the  claim- 
ant, to  the  satisfaction  of  the  executor  or  ad- 
mini  ^Irator  and  the  probate  judge,  that  the  claim- 
ait  lia<!  no  notice,  as  provided  in  this  chapter,  by 
reason  of  being  out  of  the  state,   it  may  be  pre- 


sented any  time  before  a  decree  of  distribution  is 
entered;  a  claim  for  a  deficiency  remaining  un- 
paid after  a  sale  of  property  of  the  estate  mort- 
gaged or  pledged  must  be  presented  within  one 
month  after  such  deficiency  is  ascertained." 

3.  Amended  by  Code  Amdts.  1873-74,  p.  364, 
(1)  inserting  ''arising  upon  a  contract  heretofore 
made,"  after  "If  a  claim";  (2)  substituting  (a) 
"be"  for  "is"  in  the  three  instances,  and  (b)  "if 
it  be  made  to  appear"  for  "when  it  is  made  to 
appear";  (3)  adding,  at  the  end  of  the  section, 
the  following:  "All  claims  arising  upon  contracts 
hereafter  made,  whether  the  same  be  due,  not 
due,  or  contingent,  must  be  presented  within  the 
time  limited  in  the  notice;  and  any  claim  not  so 
presented,  is  barred  forever;  provided,  however, 
that  when  it  is  made  to  appear  by  the  affidavit  of 
the  claimant,  to  the  satisfaction  of  the  executor 
or  administrator  and  the  probate  judge,  that  the 
claimant  had  no  notice  as  provided  in  this  chap- 
ter, by  reason  of  being  out  of  the  state,  it  may 
be  presented  at  any  time  before  a  decree  of  dis- 
tribution is  entered." 

3.  Amended  by  Code  Amdts.  1880,  p.  89,  (1) 
striking  out  all  the  matter  constituting  the  origi- 
nal code  text;  (2)  the  section  then  reading,  "All 
claims  arising  upon  contracts,  whether  the  same 
be  due,  not  due,  or  contingent,  must  be  presented 
within  the  time  limited  in  the  notice,  and  any 
claim  not  so  presented  is  barred  f:,rever;  pro- 
vided, however,  that  when  it  is  made  to  appear 
by  the  affidavit  of  the  claimant,  to  the  satisfac- 
tion of  the  court,  or  a  judge  thereof,  that  the 
claimant  had  no  notice  as  provided  in  this  chap- 
ter, by  reason  of  being  out  of  the  state,  it  may 
be  presented  at  any  time  before  a  decree  of  dis- 
tribution is  entered." 

4.  Amended  by  Stats.  1913,  p.  88,  (1)  in  first 
clause,  (a)  after  "or  contingent,"  inserting  the 
phrase  "and  all  claims  for  funeral  expenses  and 
expenses  of  the  last  sickness,"  and  (b)  substitut- 
ing "any  claims  not  so  presented,  are  barred  for- 
ever," for  "any  claim  not  so  presented  is  barred 
forpver."  (Compare  the  amendment  of  1915, 
infra.)  ,    ^    . 

5.  Amended  by  Stats.  1915,  p.  539,  (1)  in 
first   clause,   substituting  "any  claim  not  so  filed 
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or  presented  is  barred  forever"  for  "any  claims 
not  so  presented,  are  barred  forever";  (2)  in  the 
proviso,  striking  out  a  comma  after  "claimant," 
before  "to  the  satisfaction  of  the  court";  (3)  in 
the  text  constituting  the  old  section,  inserting 
"filed  or,"  bcfo'-e  "pr»-sented,"  in  the  three  in- 
stances;   (4)    adding  the  final  sentence. 

Application  of  section.  This  section  has 
no  reference  to  an  action  for  specific  per- 
formance, in  whicli  it  is  not  claimed  that 
the  estate  is  indebted  to  the  plaintiff,  or 
that  he  holds  any  claim  payable  out  of  the 
estate  in  the  course  of  administration.  Fur- 
man  V.  Craine,  18  Cal.  App.  41;  121  Pac. 
1007. 

What  constitutes  "claim."  The  word 
"claim"  is  comprehensive  enough  to  in- 
clude all  debts  and  rights  of  action. 
Hibernia  Sav.  &  L.  Soc.  v.  Hayes,  56  Cal. 
297.  The  word  "claims,"  as  used  in  the 
probate  statutes,  does  not  embrace  mort- 
gage liens,  but  has  reference  only  to  such 
debts  or  demands  against  the  decedent  as 
might  have  been  enforced  against  him  in 
his  lifetime  by  personal  actions  for  the  re- 
covery of  money,  and  upon  which  only  a 
money  judgment  could  have  been  rendered. 
Fallon  V.  Butler,  21  Cal.  21;  81  Am.  Dec. 
140.  The  word  "claim"  is  sufficiently  com- 
prehensive to  include  every  species  of 
charge  or  account  against  the  estate, 
whether  the  same  is  recorded  or  not.  Ellis- 
sen  V.  Halleck,  G  Cal.  386.  The  words 
"claim"  and  "demand,"  as  used  in  the  sev- 
eral provisions  of  the  code  regarding  the 
estates  of  deceased  persons,  are  used 
synonymously:  they  have  reference  to  such 
debts  or  demands  against  the  decedent  as 
might  have  been  enforced  against  him  in 
his  lifetime,  by  personal  action,  for  the 
recovery  of  money,  and  upon  which  only  a 
money  judgment  could  have  been  rendered. 
Fallon  v.  Butler,  21  Cal.  24;  81  Am.  Dec. 
140;  Estate  of  McCausland,  52  Cal.  568; 
Estate  of  Swain,  67  Cal.  637;  8  Pac.  497. 
The  voluntary  payment  of  a  debt  due  from 
the  deceased,  without  taking  an  assign- 
ment of  the  claim,  and  with  no  promise  of 
repayment,  does  not  constitute  a  claim 
against  the  estate.  McGlew  v.  McDade, 
146  Cal.  553;  80  Pac.  695. 

Guaranty  as  claim.  A  continuing  guar- 
anty for  future  advances  by  a  bank  ceases 
upon  the  death  of  the  guarantor,  and  the 
guarantee  has  notice  thereof;  and  the  es- 
tate of  the  deceased  guarantor  is  not  an- 
swerable for  any  overdraft  accruing  after 
his  death.  Valentine  v.  Donohoe-Kelly 
Banking   Co.,   133    Cal.   191;    65   Pae.  381. 

A  guaranty  signed  by  the  decedent,  upon 
which  nothing  had  become  due,  not  accom- 
panied by  any  affidavit  ox  any  specific 
claim,  presented  to  the  executor,  is  not 
sufficient  as  a  claim;  and  an  indorsement 
thereon  by  the  executor,  "Preseuted  and 
allowed,"  is  not  a  judgment,  nor  an 
acknowledgment  of  indebtedness  on  the 
part  of  the  estate.  Pico  v.  De  la  Guerra, 
18  Cal.  422. 


Widow's    claim    for    commingled    funds. 

The  commingling  of  a  large  amount  of  the 
separate  funds  of  the  husband,  with  a  tri- 
fling amount  of  the  separate  funds  of  the 
wife,  cannot  forfeit  his  separate  property: 
the  wife,  at  most,  can  only  have  a  claim 
against  the  estate  of  the  husband  for  her 
funds  so  commingled.  Estate  of  Cudworth, 
133  Cal.  462;  65  Pac.  1041. 

Balance  of  account  as  claim.  A  balance 
struck  upon  an  account  may  be  presented 
as  a  claim  against  an  estate,  without 
si)ecifying  the  items  or  particulars  of  the 
account.  Estate  of  Swain,  67  Cal.  637;  S 
Pac.  497. 

Claim  based  on  substituted  obligation. 
Where  a  note  is  barred  by  the  statute  of 
limitations,  but  a  claim  is  made  that  it  is 
taken  out  of  the  statute  by  the  substitu- 
tion of  a  new  obligation,  the  claim  must  be 
based  on  the  new  obligation,  and  not  on 
the  note.  Estate  of  Sullenberger,  72  Cal. 
549;  14  Pae.  513;  Etchas  v.  Oreiia,  127  Cal. 
58S;  60  Pac.  45. 

Claim  of  sureties  against  estate  of  prin- 
cipal. Sureties  who  have  been  compelled 
to  pay  a  debt  of  their  principal  have  a 
legal  demand  for  reimbursement,  which 
they  may  enforce  against  him,  by  personal 
action  if  he  is  alive,  or  against  his  estate 
if  he  is  dead;  in  either  case,  reimburse- 
ment can  only  be  claimed  for  what  has 
been  expended;  after  the  death  of  the  prin- 
cipal, a  judgment  obtained  against  the 
sureties  cannot  be  enforced  by  them  as  a 
claim  against  his  estate  until  they  have 
paid  it.  Estate  of  Hill,  67  Cal.  238;  7  Pac. 
664. 

Claim  of  surviving  partner.  A  surviv- 
ing partner  cannot  collect  from  the  general 
assets  of  his  deceased  partner's  estate  a 
debt  due  by  him  to  the  firm,  if  the  interest 
of  the  deceased  in  the  assets  of  the  firm  is 
sufficient  to  pay  it;  and  this  must  be  as- 
certained by  complying  with  §  1585,  post. 
Painter  v.  Painter,  68  Cal.  395;  9  Pac.  450. 

Claim  to  personal  property.  The  policy 
of  the  law  requires  that  claims  to  personal 
property  of  a  decedent,  resting  upon  oral 
declarations,  should  be  received  with  cau- 
tion, and  even  with  suspicion,  in  order  to 
prevent  frauds  upon  his  estate.  Freese  v. 
Odd  Fellows'  Sav.  Bank,  136  Cal.  662;  69 
Pac.  493.  Where  the  claim  by  the  admin- 
istrator of  another  estate  shows  on  its  face 
a  demand  for  specific  property  held  in  trust 
by  the  decedent  at  the  time  of  his  death 
for  the  estate  represented  by  such  admin- 
istrator, who  had  proceeded  no  further 
than  his  appointment  in  such  estate,  an 
additional  demand  for  an  accounting  and 
settlement  of  his  accounts  in  no  way 
changes  the  character  of  the  claim.  Estate 
of  Dutard,  147  Cal.  253;  81  Pac.  519. 

Sufficiency  of  claim.  A  claim  against 
the  estate,  for  an  amount  agreed  to  be  paid 
by  the  decedent  at  the  time  of  the  sale  of 
certain  property,  is  not  rendered  void  for 


§1493 


CLAIMS  AGAINST  ESTATE. 


1608 


uncertainty  because  not  describing  the  real 
estate  therein  referred  to:  the  only  neces- 
sity for  any  reference  to  the  land  is  to 
show  that  the  claim  was  not  barred  by  the 
statute,  and  the  description  of  the  land  is 
not  essential  for  that  purpose.  Thompson 
V.  OreSa,  134  Cal.  26;  66  Pac.  24.  Such 
claim  against  the  estate  of  a  decedent  as 
would  have  been  sufficient  to  constitute  a 
cause  of  action  against  the  decedent  in  his 
lifetime,  is,  when  properly  verified,  suffi- 
cient, as  a  claim  against  his  estate,  for 
presentation  to  the  administrator.  Estate 
of  Swain,  67  Cal.  637;  8  Pac.  497.  A  claim, 
verified,  and  filed  with  the  county  clerk, 
but  not  presented  to  the  administrator,  is 
insufficient.  Pico  v.  De  la  Guerra,  18  Cal. 
422. 

Claim  not  due  may  be  presented.  A  con- 
tract to  pay  money,  although  it  falls  due 
after  the  death  of  the  obligor,  survives, 
and,  as  a  contingent  claim,  may  be  pre- 
sented to  the  representative  of  the  estate, 
even  if  it  is  not  to  become  due  until  after 
the  expiration  of  the  ten  months'  publi- 
cation of  notice  to  creditors.  Janin  v. 
Browne,  59  Cal.  37. 

Contingent  claim  distinguished  how.  A 
"contingent  claim"  is  not  distinguished 
from  other  claims  by  the  qualifying  words 
"not  due,"  but  by  the  words  "not  abso- 
lute," as  in  §§  1648,  1650,  post:  a  claim 
ceases  to  be  contingent  when  it  becomes 
absolute,  though  not  yet  due.  Verdier  v. 
Koach,  96  Cal.  467;  31  Pac.  554. 

Necessity  of  presenting  claim.  All 
claims  must  be  presented  and  allowed,  be- 
fore the  administrator  can  have  "rightful 
authority"  to  pay  them.  Estate  of  Heenev, 
3  Cal.  App.  548;  86  Pac.  842.  Only  such 
claims  are  required  to  be  presented  to  the 
personal  representative  of  a  deceased  per- 
son as,  when  allowed,  will  rank  among  the 
acknowledged  debts  of  the  estate  to  be 
paid  in  due  course  of  administration. 
Hibernia  Sav.  &  L.  Soc.  v.  Conlin,  67  Cal. 
178;  7  Pac.  477.  Where  all  the  assets  of 
the  firm  are  taken  possession  of  by  the  ad- 
ministrator of  the  deceased  partner,  the 
surviving  partner  must  first  present  his 
claim  to  the  administrator,  before  he  can 
maintain  a  suit  against  him  to  recover  his 
interest  in  such  assets.  McKay  v.  Joy,  2 
Cal.  Unrep.  639;  9  Pac.  940.  A  note  se- 
cured by  mortgage  must  oe  presented  as 
a  claim  against  the  estate,  or  action  thereon 
is  barred,  even  if  no  claim  is  made  against 
the  estate  for  a  deficiency.  Pitte  v.  Ship- 
le}',  46  Cal.  154.  Where  the  decedent  had 
sold  mortgaged  property,  the  mortgagee 
may  enforce  the  mortgage  as  against  the 
purchaser,  without  presenting  his  claim  to 
the  administrator  for  allowance,  nothing 
being  claimed  as  against  the  estate.  Christy 
v.  Dana,  42  Cal.  174.  Where  a  mortgage 
is  given  to  secure  the  debt  of  a  third  per- 
son, and  the  mortgagor  afterwards  dies, 
the  claim  arising  on  the  mortgage  is  not 
required   to   be   presented    to   his   personal 


representative,  nor  will  its  presentation 
and  allowance  affect  the  running  of  the 
statute  of  limitations  against  the  mort- 
gage. Hibernia  Sav.  &  L.  Soc.  v.  Conlin, 
67  Cal.  178;  7  Pac.  477.  Where  the  estate  is 
less  than  fifteen  hundred  dollars  in  value, 
and  is  assigned  to  the  widow  under  §  1469, 
ante,  it  is  not  necessary  to  present  a  claim 
before  bringing  an  action  to  foreclose  a 
mortgage  upon  such  property.  Browne  v. 
Sweet,  127  Cal.  332;  59  Pac.  774.  Contin- 
gent claims  must  be  presented.  Verdier  v. 
Eoach,  96  Cal.  467;  31  Pac.  554.  A  claim 
for  funeral  expenses,  before  the  amend- 
ment to  this  section  in  1913,  was  not  re- 
quired to  be  presented,  and  the  three 
months'  limitation  for  the  commencement 
of  an  action  upon  a  rejected  claim  did  not 
apply  to  an  action  upon  such  a  claim;  and 
the  fact  that  the  claim  was  presented  and 
allowed  in  part  was  immaterial  upon  the 
question  of  limitation  of  an  action  upon 
the  claim.  Potter  v.  Lewin,  123  Cal.  146; 
55  Pac.  783.  Services  rendered  and  money 
advanced,  at  the  request  of  the  adminis- 
trator, for  the  benefit  of  the  estate,  are 
expenses  of  administration,  and  the  pro- 
bate court  has  exclusive  original  jurisdic- 
tion to  adjust  and  enforce  such  demands; 
hence,  a  claim  for  such  services  need  not 
be  presented  to  the  administrator  for  allow- 
ance. Gurnee  v.  Maloney,  38  Cal.  85;  99 
Am.  Dec.  352.  Taxes  assessed  against  the 
property  of  an  estate,  pending  administra- 
tion, and  while  the  property  is  in  the 
possession  and  under  the  control  of  an 
administrator,  are  not  claims  against  the 
estate  which  must  be  presented  for  allow- 
ance: the  administrator  must  pay  such 
taxes  as  expenses  in  the  care  and  manage- 
ment of  the  estate.  People  v.  Olvera,  43 
Cal.  492.  Where  the  sureties  on  the  bond 
of  a  Federal  officer  pay  a  judgment  against 
them,  they  are  entitled  to  be  subrogated 
to  the  rights  of  the  United  States  against 
the  distributees  of  the  estate  of  a  deceased 
co-surety,  including  exemption  from  the 
necessity  of  presenting  any  claim  against 
the  estate.  Pond  v.  Dougherty,  6  Cal.  App. 
686;  92  Pac.  1035.  A  claim  for  over- 
charged rent  against  lessors,  who  are  part- 
ners, need  not  be  presented  as  a  claim 
against  the  estate  of  a  deceased  partner,  in 
order  to  enforce  it  against  the  firm.  Cor- 
son V.  Berson,  86  Cal.  433;  25  Pac.  7.  A 
claim  for  damages  against  the  estate  of  a 
deceased  person,  for  special  injury  caused 
by  the  obstruction  of  a  public  highway, 
maintained  by  the  deceased  up  to  the  time 
of  his  death,  does  not  arise  upon  contract, 
and  need  not  be  presented  to  his  personal 
representative 'prior  to  the  bringing  of  suit 
thereon.  Leverone  v.  Weakley,  155  Cal. 
395;  101  Pac.  301. 

Sufficiency  of  presentation  of  claim.  De- 
mand and  tender  are  not  necessary  to  the 
presentation  of  a  claim,  under  a  contract, 
against  the  administrator  of  a  decedent: 
the  administrator  cannot  perform,  and  the 
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mere  presentation  for  allowance  does  not 
subject  the  estate  to  the  payment  of  costs. 
Maurcr  v.  King,  127  Cal.  114;  59  I'ac.  290. 
Time  of  presentation  of  claim  clotermincd 
by  real  value  of  estate.  The  rights  of  cred- 
itors as  to  the  time  within  which  they  may 
file  claims  is  governed  by  the  value  of  the 
estate,  and  not  by  the  determination  of 
it  by  the  executor;  and,  in  the  absence  of 
a  decree  finding  its  value,  it  may  be  deter- 
mined in  an  action  by  a  creditor  against 
the  executor,  and  if  found  to  exceed  ten 
thousand  dollars,  the  plaintiff  is  within  the 
time,  where  his  claim  was  filed  within  ten 
months  from  the  publication  of  the  notice, 
regardless  of  the  time  stated  in  the  notice. 
Paterson  v.  Schmidt,  111  Cal.  -157;  44  Pac. 
161. 

Presentation  of  claim  by  creditor  out  of 
state.  A  creditor  of  the  estate,  who  is  ab- 
sent from  the  state  during  the  whole  period 
of  publication  of  the  notice  to  creditors, 
and  has  no  actual  knowledge  of  the  publi- 
cation, may  present  his  claim  to  the  admin- 
istrator at  any  time  before  the  decree  of 
distribution  is  entered;  no  other  proof  of 
absence  than  his  own  affidavit  will  be  re- 
quired. CuUerton  v.  Mead,  22  Cal.  95.  A 
creditor  who  was  in  the  state  at  the  time 
of  the  first  two  publications  of  notice  to 
creditors,  but  afterwards  left  the  state, 
and  returned  more  than  a  month  before 
the  time  of  presenting  his  claim  had  ex- 
pired, and  then  received  actual  notice  that 
the  administrator  had  duly  published  no- 
tice to  creditors,  is  not  within  the  remedial 
provision  of  this  section.  MacGowan  v. 
Jones,  142  Cal.  593;  76  Pae.  503. 

Legal  owner  must  present  claim.  The 
payee  and  legal  owner,  and  not  the  equi- 
table owner,  of  a  note  and  mortgage,  so 
long  as  it  remains  in  his  possession  unas- 
signed,  is  the  person  to  present  the  same 
for  allowance;  and  if  he  does  not  so  pre- 
sent it  within  the  time  required  by  statute, 
it  is  barred,  even  if  the  equitable  owner 
resides  out  of  the  state,  and  does  not  know 
of  the  death  of  the  payor.  Marsh  v.  Dooley, 
52  Cal.  232. 

Second  presentation  of  claim.  Where  a 
party  makes  an  improper  attempt  to  i^re- 
sent  a  claim  to  the  administrator,  he  is  not 
estopped  from  afterwards  presenting  it  in 
due  form,  if  within  proper  time.  Westbay 
V.  Gray,  116  Cal.  660;  4S  Pac.  800. 

Administrator  cannot  waive  presentation 
of  claim.  The  administrator  cannot  waive 
the  necessity  of  presenting  a  claim  for 
allowance.   Harp  v.  Calahan,  46  Cal.  222. 

Presentation  of  mortgage  not  by  recital 
in  note.  The  mere  recital  in  a  promissory 
note,  presented  as  a  claim  against  the  es- 
tate, that  it  is  secured  by  mortgage,  does 
not  include  a  presentation  of  the  mortgage, 
where  no  copy  of  the  mortgage  is  set  out 
in  the  claim,  and  no  reference  is  made 
therein  to  the  particulars  of  its  record.  Es- 
tate of  Turner,  128  Cal.  388;  60  Pac.  967. 


Claim  cannot  be  changed  when.  A  claim 
against  the  estate,  duly  allowed  and  filed, 
cannot  be  substantially  changed,  either  by 
amendment  or  otherwise,  after  the  expira- 
tion of  the  time  for  the  presentation  of 
claims.  Estate  of  Sullenberger,  72  Cal. 
549;  14  Pac.  513;  Etchas  v.  Orena,  127  Cal. 
588;  60  Pac.  45. 

Claim  barred  when.  The  amount  due  on 
any  contract  made  by  the  decedent,  whether 
accrued  or  contingent,  is  a  proper  subject 
of  claim  against  the  estate,  but  the  de- 
mand, if  not  presented  as  a  claim  within 
the  time  limited,  is  barred.  Estate  of  Hin- 
cheon,  159  Cal.  755;  116  Pac.  47.  A 
broken  promise  to  provide  by  will  a  com- 
pensation for  services  rendered  the  dece- 
dent must  be  presented  as  a  claim  against 
the  estate,  in  order  to  be  relied  upon  as 
a  continuing  contract  for  services  up  to 
the  time  of  his  death;  if  not  so  presented, 
it  cannot  be  relied  upon  to  save  the  bar  of 
the  statute  as  to  part  of  a  rejected  claim 
for  services  presented  against  the  estate; 
no  other  cause  of  action  can  be  properly 
alleged  or  proved,  than  that  stated  in  the 
claim  presented  to  and  passed  upon  by  the 
executor.  Etchas  v.  Oreiia,  127  Cal.  583; 
60  Pac.  45.  A  claim  arising  upon  contract, 
presented  by  the  administrator  of  a  de- 
ceased claimant,  after  the  time  for  presen- 
tation of  claims  has  elapsed,  is  properly 
rejected,  and  an  action  thereupon  is  barred 
by  this  section  and  §  1500,  post.  Morrow 
V.  Barker,  119  Cal.  65;  51  Pac.  12.  All  con- 
tingent claims,  provable,  and  payable  at 
any  time,  must  be  presented  to  the  admin- 
istrator within  the  time  limited  in  the 
notice  to  creditors,  or  such  claims  are 
barred  forever,  although  the  amount  of  the 
claim  cannot  be  ascertained  within  the 
ordinary  period  of  administration.  Verdier 
V.  Eoach,  96  Cal.  467;  31  Pac.  554.  An 
agreement  by  the  decedent  to  reimburse 
his  grantee  for  the  loss  of  any  part  of  land 
sold  by  him,  creates  a  contingent  liability, 
which  must  be  presented  by  the  grantee 
for  allowance  as  a  claim  against  the  es- 
tate, or  it  is  barred.  Maddox  v.  Russell, 
109  Cal.  417;  42  Pac.  139.  A  covenant 
made  by  a  lessor  to  indemnify  the  lessee 
for  damages  which  he  may  sustain  upon 
the  happening  of  a  certain  event,  must  be 
presented  as  a  contingent  claim  within  the 
time  limited  by  the  notice  to  creditors,  or 
any  action  for  breach  of  it  is  barred  for- 
ever, though  there  may  be  no  breach 
thereof  until  more  than  two  years  after  the 
expiration  of  the  time  so  limited.  Verdier 
v.  Roach,  96  Cal.  467;  31  Pac.  554;  and  see 
Pico  V.  De  la  Guerra,  18  Cal.  422.  Unless 
an  administrator's  claim  against  an  estate 
is  presented  to  the  judge  for  allowance 
within  the  time  provided  for  the  presenta- 
tion of  the  claims  of  other  creditors  against 
the  estate,  it  is  barred.  Estate  of  Long,  9 
Cal.  A  pp.  754;  100  Pac.  892.  The  failure 
of  sureties,  on  the  bond  of  a  federal  officer, 
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to  present  a  claim  against  the  estate  of  a 
deceased  cosurety,  cannot  bar  their  rights, 
where  they  assert  subrogation  to  the  rights 
of  the  United  States,  which  is  exempt  from 
all  statutes  of  limitation.  Pond  v.  Dough- 
erty, 6  Cal.  App.  686;  92  Pac.  1035.  As 
the  statute  specifies  tlie  presentation  of  a 
claim  against  the  estate  as  the  only  act 
essential  to  save  it  from  being  barred,  the 
filing  thereof  is  not  necessary  to  prevent 
the  bar.  Willis  v.  Farley,  24  Cal.  490. 
Though  EC  notice  to  creditors  was  pub- 
lished, an  allowed  claim  is  not  barred  in 
the  course  of  administration.  Shiels  v. 
Nathan,  12  Cal.  App.  616;  108  Pac.  34. 

Bar  does  not  affect  claim  as  against  third 
person.  The  limitation  on  the  right  to  en- 
force a  claim  or  debt,  which  is  not  pre- 
sented within  ten  months  after  the  first 
publication  of  notice  to  creditors,  applies 
solely  to  the  claim  as  against  the  estate, 
and  in  no  way  affects  the  validity  of  the 
debt  as  against  other  persons,  who  are 
liable  for  the  debt,  or  whose  property  is 
liable.    Sichel  v.  Carrillo,  42  Cal.  493. 

Claim  not  affected  by  delay  of  executor. 
An  executor  cannot  take  advantage  of  his 
own  delay,  where  a  duly  verified  claim  was 
presented  in  time.  Scott  Stamp  etc.  Co.  v. 
Leake,  9  Cal.  App.  511;  99  Pac.  731. 

Court  caniiot  prevent  bar  of  claim.  This 
section  constitutes  a  statute  of  limitations 
having  no  exception  from  its  operation, 
saving  the  claim  of  one  who  had  no  notice 
by  reason  of  being  out  of  the  state;  and  a 
court  is  not  authorized  to  make  any  other 
exception  to  relieve  from  hardship  or  to 
aid  apparent  equities.  Morrow  v.  Barker, 
119  Cal.  65;  51  Pac.  12. 

Statute  of  limitations  runs  against  claim 
when.  The  mere  presentation  of  a  claim 
has  not  the  effect  of  stopping  the  running 
of  the  statute  of  limitations.  Barclay  v. 
Blackinton,  127  Cal.  189;  59  Pac.  834. 
Where  a  claim  against  the  estate  is  pre- 
sented to  the  administrator,  and  allowed 
by  him  within  ten  days  thereafter,  no  ac- 
tion can  be  maintained  thereon  until  ten 
days  after  its  presentation  to  the  judge, 
unless  he  rejects  it  within  that  period;  con- 
sequently the  statute  of  limitations  does 
not  run  against  the  claim  between  the  date 
of  its  presentation  to  the  executor  and 
that  of  its  rejection  bv  the  judge.  Nally  v. 
McDonald,  66  Cal.  530;  6  Pac.  390.  The 
United  States  is  exempt  from  all  statutes 
of  limitation.  Pond  v.  Dougherty,  6  Cal. 
App.  68G;  92  Pac.  1035. 

Presentation  of  claim  does  not  affect  de- 
vise or  lien.  The  presentation  of  a  claim, 
by  one  to  whom  a  devise  had  been  made 
in  full  satisfaction  of  all  claims  he  might 
hold  against  the  deceased,  docs  not  estop 
the  devisee  from  claiming  under  the  will, 
where  such  claim  was  presented  in  igno- 
rance of  the  property  devised,  and  was 
allowed  only  in  part,  and  was  then  with- 
drawn, and  a  written  election  made  to  take 
under  the  will.    Estate  of  Thayer,  142  CaL 


453;  76  Pac.  41.  A  vendor's  lien  on  the 
property  of  the  deceased  grantee  is  not 
waived  by  its  presentation  as  a  claim 
against  the  estate.  Selna  v.  Selna,  125  Cal. 
357;  73  Am.  St.  Eep.  47;  58  Pac.  16. 

Deed  of  trast  not  canceled  for  failure  to 
present  claim.  The  death  of  the  grantor 
does  not  operate  as  a  revocation  of  a  power 
of  sale  contained  in  a  trust  deed,  nor  limit 
the  effect  of  the  deed;  and  the  failure  to 
present  to  the  administrator  of  the  de- 
ceased grantor  the  claims  secured  by  it  fur- 
nishes no  ground  for  a  court  of  equity  to 
cancel  the  deed.  More  v.  Calkins,  95  Cal. 
435;  29  Am.  St.  Eep.  128;  30  Pac.  583. 

Averment  of  presentation  of  claim  not 
conclusive  when.  The  averment,  in  a 
former  action,  that  the  plaintiff  had  pre- 
sented a  mortgage  as  a  claim  against  the 
estate,  is  not  conclusive,  where  the  an- 
swer in  that  action  denied  such  presenta- 
tion, and  the  plaintiff  failed  to  prove  it, 
and  where  the  court,  in  the  second  action, 
finds  that  there  was  no  proper  presentation 
prior  to  the  first  action.  W  estbay  v.  Ciray, 
116  Cal.  660;  48  Pac.  SCO. 

What  claims  allowed.  The  proper  ex- 
penses of  the  disposition  of  the  body  of  the 
decedent  by  the  next  of  kin  may  be  allowed 
bv  the  court  as  a  charge  against  the  estate. 
d'Donnell  v.  Slack,  123  Cah  285;  43  L.  E. 
A.  388;  55  Pac.  906.  A  claim  for  services, 
originally  rendered  gratuitously,  with  no 
intention  to  ask  and  no  expectation  of  re- 
ceiving any  compensation  therefor,  should 
not  be  allowed.  Estate  of  Hanson,  133  Cal. 
38;  65  Pac.  14. 

Administrator  cannot  bind  estate  to  de- 
lay collecting  debt  when.  The  adminis- 
trator cannot,  without  the  authority  of  the 
court,  bind  tlie  estate  by  agreeing  to  delay 
collection  of  a  debt  due  the  estate  for  a 
period  of  years,  in  order  to  determine 
whether  a  contingent  right  of  set-off  shall 
become  absolute,  when  such  right  has  not 
been  presented  or  allowed.  Maddock  v. 
Eussell,  109  Cal.  417;  42  Pac.  139. 

Trust  against  decedent  enforced  how. 
While  equity  will  enforce  a  trust  against 
the  personal  representatives  of  the  dece- 
dent without  a  presentation  of  a  claim 
against  the  estate  when  the  identical  trust 
property,  or  its  product  in  a  new  form,  can 
be  traced  into  the  estate,  yet  a  beneficiary 
who  is  unable  to  do  this  must  rely  on  the 
personal  liability  of  the  trustee,  and  has 
only  a  claim  against  the  estate,  which  must 
be  duly  presented  for  allowance.  McGrath 
V.  Carroll,  110  Cal.  79;  42  Pac.  466.  An 
action  does  not  lie  against  an  executor  to 
have  a  trust  declared  against  the  dece- 
dent's property  for  money  that  had  been 
received  by  him,  unless  the  fund  can  be 
clearly  distinguished  from  other  property: 
the  proper  remedy  is  the  presentation  of 
the  claim  to  the  executor,  and  suit  thereon 
if  it  is  not  allowed.  Orcutt  v.  Gould,  117 
Cal.  315;  49  Pac.  188.  Where  trust  funds 
held  by  the  decedent  are  not  earmarked  in 
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the  hands  of  his  executor,  the  latter  can- 
not pay  a  demand  therefor  until  presented 
as  a  claim  and  allowed,  and  payment  au- 
thorized by  the  court;  no  interest  there- 
upon is  chargeable  against  the  estate. 
Bemmerly  v.  Woodward,  124  Cal.  568;  57 
Pac.  561.  But  if  the  trust  property  is  still 
earmarked,  and  can  be  traced  and  identi- 
fied, the  cestui  que  trust  may  maintain  an 
action  against  the  administrator  to  enforce 
the  trust,  without  presenting  any  claim 
against  the  estate,  since  the  cestui  que 
trust  seeks  his  own  property  only.  Roach 
V.  Caraffa,  85  Cal.  436;  25  Pac.  22.  Where 
a  note  was  assigned  to  the  decedent,  in 
trust,  for  collection,  and  the  proceeds  ap- 
plied to  certain  purposes,  no  claim  need  be 
presented  by  the  cestui  que  trust  before 
bringing  suit  against  the  administrator  to 
enforce  the  trust.  Tyler  v.  Mayre,  95  Cal. 
160;  27  Pac.  160. 

Administrator's  property  in  estate 
charged  with,  what  trusts.  A  special  prop- 
erty in  the  real  and  personal  estate  vests 
in  the  administrator,  charged  with  the 
trust,  not  only  to  apply  it  to  the  pay- 
ment of  claims  presented,  but  to  do  such 
acts  in  carrying  the  contracts  of  the  de- 
ceased as  the  law  imposes  upon  him  the  ob- 
ligation of  performing.  Janin  v.  Browne, 
59  Cal.  37. 

Death  of  party  does  not  change  right  to 
set-off.  The  statute  of  set-off  relates  to 
the  situation  of  the  parties  at  the  com- 
mencement of  the  action;  and  the  death 
of  one  of  the  parties  to  the  demand, 
though  before  the  maturity  of  the  demand, 
will  not  change  the  relative  rights  of  the 
parties  in  pleading  a  counterclaim,  or  in 
compensating  cross-demands  so  far  as  they 
equal  each  other,  provided  the  set-off  is 
due  when  the  action  is  commenced  by  the 
executor.  Ainsworth  v.  Bank  of  Califor- 
nia. 119  Cal.  470;  63  Am.  St.  Eep.  135;  39 
L.  R    A.  686;  51  Pac.  952. 

Terms  defined  and  compared.  While 
the  words  "claim"  and  "debt"  are  ubed  in- 
terchangeably in  the  code  (Estate  of  Wil- 
liams, 3  Cal.^Unrep.  788;  32  Pac.  241),  yet 
the  word  "claim"  is  of  much  larger  import 
than  the  word  "debt,"  and  embraces  rights 
of  action  belonging  to  the  debtor,  beyond 
those  which  may  appropriately  be  called 
debts;  from  the  different  sections  of  the 
probate  statute,  taken  and  construed  to- 
gether, the  words  "claimant"  and  "claim" 
are  used  as  synonymous  with  "creditor" 
and  "legal  demand  for  money"  to  be  paid 
out  of  the  estate.  Gray  v.  Palmer,  9  Cal. 
616.  The  term  "contingent  claim,"  in  this 
section,  includes  a  claim  whose  amount 
is  contingent,  as  well  as  a  claim  which 
depends  upon  a  contingent  event.  Ver- 
dier  v.  Roach,  96  Cal.  467;  31  Pac.  554. 

Waiver  of  recourse  for  deficiency  on 
foreclosure  of  mortgage,  where  claim  not 
presented.    See  note  post,  §  1500. 


Title  of  administrator  subject  to  set-off 
or  counterclaim,    ^ee  note  ante,  §  1452. 

Presentation  of  claim  against  estate  of 
deceased  executor.  Where  one  of  the  ex- 
ecutors of  the  estate  dies,  haviug  in  his 
hands  a  portion  of  the  funds  of  the  estate, 
which  cannot  be  identified  as  a  trust  fund, 
a  claim  should  be  presented  therefor 
against  the  estate  of  the  deceased  execu- 
tor by  the  remaining  executor,  and  if  the 
time  has  expired  for  such  presentation, 
the  amount  due  cannot  be  deducted  from 
his  distributive  share  of  the  estate  of  the 
original  decedent.  Estate  of  Smith,  103 
Cal.  115;  40  Pac.  1037. 

Presentation  of  claim  of  non-resident 
creditor.  When  the  claim  of  a  non-resi- 
dent creditor  is  not  barred  in  this  state, 
there  is  nothing  in  our  statutes  which 
would  deny  to  him  the  right  to  present  a 
claim  against  the  estate  of  a  deceased 
person,  in  the  course  of  administration  in 
this  state,  whether  such  administration  be 
primary  or  ancillary;  and  comity  dictates 
that  such  claim  should  be  entertained.  Mc- 
Kee  V.  Dodd,  152  Cal.  637;  125  Am.  St. 
Eep.  82;  14  L.  R.  A.  (N.  S.)  780;  93  Pac> 
854. 

Claim  against  estate  of  deceased  widow, 
for  funds  belonging  to  estate  of  husband 
deceased.  Where  the  wife  of  the  dece- 
dent, having  his  authority  to  draw  money 
standing  in  his  name  in  a  bank,  drew  it 
out  and  deposited  it  in  her  own  name, 
she  holds  it  as  a  trustee  at  the  time  of  his 
death,  if  the  deposit  did  not  pass  to  her 
as  donee  or  beneficiary  of  a  trust,  and  it 
may  be  recovered  by  the  husband's  execu- 
tor, so  far  as  identifiable,  without  pres- 
entation of  a  claim  against  the  estate  of 
the  deceased  widow.  Sprague  v,  Walton, 
145  Cal.  228;  78  Pac.  645. 

Institution  of  suit  as  sufficient  presentation  of 
claim  against  decedent's  estate  to  remove  >.«. 
of  non-claim.     See    note    14    Ann.   Cas.    931. 

Provision  in  will  for  payment  of  debt  as  dis- 
pensing with  necessity  of  presenting  or  proving 
claim.     See   note   15   Ann.   Cas.   6124. 

Claim  for  legacy  or  distributive  sliare  of  estate 
as  "claim"  against  estate  within  statute  providing 
for  administration  of  estates  of  deceased  persons. 
See  note  120   Ann.   Cas.   85.5. 

Eight  of  owner  to  have  claim  not  due  declared 
valid  claim  against  decedent's  estate.  See  note 
Ann.   Cas.  1913D.   1221. 

Contingency  of  claim  as  affecting  time  for 
presentation.    See  note  58  L.  R.  A.  82. 

Effect  of  failure  to  present  claim  within  the 
time  allowed  by  the  administration  statute  of 
the  domicile  as  a  bar  to  its  allowance  in  the 
state  of  the  ancillary  administration  or  vice  versa. 
See  note  19  I>.  R.  A.    (N.   S.)    553. 

Effect  of  failure  to  present  claim  against  es- 
tate of  deceased  principal  to  release  surety.  See 
note  25  L.  R.  A.    (N.   S.)    139. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1860, 
p.  IV,  §  1. 

1.  See  note  to  §  1490,  ante,  and  the  case  of 
Wright  V.  Ross,  36  Cal.  439,  there  cited.  Claims 
?re  absolutely  barred  if  not  presented  as  re- 
quired, with  the  exceptions  here  given.  In  the 
absence  of  proof  that  the  heirs  had  no  notice, 
and  notice  being  given  by  implication,  settlement 
concludes  them.    Kingsley  v.  Miller,  45  Cal.  95- 
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2.  As  to  the  necessity  of  publication  of  notice 
and  presentation  of  claim  under  this  section,  see 
Ellissen  v.  Halleck,  6  Cal.  386,  affirmed  in  Willis 
V.  Farley,  24  Cal.  498:  Falkner  v.  Folsom,  6  Cal. 
412,  differing  from  Ellissen  v.  Halleck,  supra. 
Applies  to  debts  against  the  decedent,  and  not 
expenses  of  administration.  Deck  v.  Gherke,  6 
Cal.  669;  Grav  v.  Palmer,  9  Cal.  636;  Gunter 
V.  Janes,  9  Cal.  658. 

3.  Carr  v.  Caldwell,  10  Cal.  384,  70  Am.  Dec. 
740,  presents  an  instance  of  a  riffht,  which  is 
not  a  claim,  against  the  estate,  within  the  mean- 
ing of  this  section;  and  the  case  of  Estate  of 
Taylor,  10  Cal.  482,  presents  one  where  the  e.xec- 
utor  is  also  holder  of  a  claim. 

4.  This  section  ignores  all  claims  which  are 
due  unless  they  are  presented  as  therein  pro- 
vided. The  last  clause  makes  a  new  provision 
for  those  not  due  and  contingent  (this  last  clause, 
as  the  section  originally  stood,  began  with  the 
words  "when  it  is  made  to  appear,"  etc. ;  the 
deficiency  clause  is  entirely  new).  Pico  v.  De  la 
Guerra,  iS  Cal.  428. 

5.  If  no  publication  is  made,  no  bar  exists. 
Smith  V.  Hall.  19  Cal.  86.  Claims  are  only  such 
upon  which  personal  actions  would  have  existed 
against  the  decedent  living.  Fallon  v.  Butler,  21 
Cal.  32;  81  Am.  Dec.  140. 

6.  Cullerton  v.  Mead,  22  OaL  99,  presents  a 
case  of  extention  of  time  within  which  notice  is 
presumed,  by  reason  of  absence  from  the  state. 
A  claim  may  be  presented  at  any  time  prior  to 
distribution,  if  no  notice  is  had  as  here  provided. 
Affidavit  of  claimant  is  proof  of  want  of  notice. 

7.  Gleason  v.  White,  34  Cal.  264,  presents  the 
case  of  a  claim  arising  out  of  a  partnership  un- 
settled. The  statute  does  not  commence  to  run 
until  the  claim  becomes  absolute.    Id. 

8.  The  debt  of  a  corporation  is  due  by  an  in- 
dividual member  of  the  corporation,  under  his 
individual  liability,  at  the  time  it  is  due  by  the 
corporation,  and  is  not  contingent  in  view  of  this 
section,  but  is  absolute  and  unconditional,  and 
the  provisions  of  this  section  will  bar  it  if  it  is 
not  presented  in  time.  Davidson  v.  Rankin,  34 
Cal.  507,  citing  llokelumne  Hill  Canal  etc.  Co. 
V.  Woodbury,  14  Cal.  265. 

9.  The  claims  against  an  estate  devised  by  will 
are  governed  by  the  provisions  of  this  section. 
Wright  V.  Ross,  36  Cal.  438.  It  was  held  also, 
in  Gurnee  v.  Maloney,  38  Cal.  88;  99  Am.  Dec. 
352,  that  "claims"  here  mean  such  as  afford,  or 
are  the  basis  of,  a  personal  action;  referring  to 
Deck  V.  Ghorke,  6  Cal.  669,  and  others  cited 
supra.  Presumptions  from  mistake  in  pleadings, 
unexplained,  are  taken  as  the  truth  against  the 
pleader.    Geary  v.  Simmons,  39  Cal.  231. 


10.  Mortgages  as  claims.  In  Willis  v.  Farley, 
24  Cal.  498.  the  earlier  cases  are  reviewed  (see 
note  to  §  1490,  ante),  and  it  was  held  to  be  the 
proper  course  to  present  a  note,  secured  by  mort- 
gage, for  allowance,  though  it  did  not  bar  the 
remedy  against  the  security,  but  would  only  go 
to  the"  validity  of  the  claim  for  the  deficiency 
over,  specified  in  the  last  clause  of  this  section. 
In  the  case  of  Ellis  v.  Polhemus,  27  Cal.  354, 
the  court  say:  "But  it  is  insisted,  that  this  note 
is  not  a  claim,  within  the  meaning  of  the  fore- 
going provision,  and  is  not  subject  to  it,  because 
it  is  secured  by  mortgage,  and  therefore  does 
not  run  against  the  body  of  the  estate  in  the 
first  instance;  and  in  support  of  this  view  the 
case  of  Fallon  v.  Butler,  21  Cal.  32,  81  Am.  Dec. 
140,  is  cited.  ^Y^lc■lher  that  case  states  the  law 
as  correctly  as  Ellissen  v.  Halleck,  6  Cal.  386, 
and  Falkner  v.  Folsom.  6  Cal.  412.  which  it  over- 
rules, admits  of  serious  doubt.  The  moaning  of 
the  word  'claim'  is  broad  enough  to  embrace  a 
mortgage  or  any  other  lien,  and  in  §  186  (§  1569, 
post)  of  the  act,  mortgages  and  other  liens  are 
expressly  mentioned  as  valid  claims  against  the 
estate.  This  section  (1569)  received  no  special 
notice  (though  it  was  cited  in  the  brief  of  coun- 
sel) at  the  hands  of  the  court  in  Fallon  v.  Butler, 
yet  it  seems  to  have  a  very  significant  bearing 
upon  the  question  there  discussed  and  deter- 
mined. But,  be  that  as  it  may,  it  is  clear  that 
Fallon  V.  Butler  does  not  decide  that  a  note, 
when  secured  by  a  mortgage,  is  not  a  claim 
against  the  estate."  It  was  only  considered  with 
relation  to  its  lit-n.  By  an  examination  of  §  1569, 
post,  together  with  the  last  clause  added  to  this 
section,  it  will  be  observed  that  the  code  treats 
a  note,  secured  by  a  mortgage,  as  a  "claim,"  not 
one  the  lien  of  which  may  be  barred  by  not  being 
presented  within  ten  months  after  publication  of 
notice,  for  the  lien  could  not  be  so  barred,  the 
probate  court  having  no  jurisdiction  over  it  as  a 
lien.  But  if  an  allowance  over,  against  the  es- 
tate, is  desired,  in  case  the  mortgaged  property 
should  prove  insufficient  to  discharge  the  note, 
then  the  note,  so  secured  by  mortgage,  should 
be  presented  for  allowance  within  ten  months 
or  within  the  code  time,  after  it  becomes  due; 
and  this  is  the  true  rule,  under  the  several  sec- 
tions of  this  code  relating  thereto,  as  amended 
and  here  existing.  And  this  seems  to  be  the 
opinion  of  the  law,  before  the  changes  were  made 
to  this  §  1569,  by  Justice  Rhodes,  in  his  separate 
decision,  delivered  in  Ellis  v.  Polhemus,  2  7  Cal. 
355.  See  also  opinion  of  Sawyer,  J.,  Id.  357. 
A  homestead,  previously  mortgaged,  is  taken  sub- 
ject to  the  lien,  and  the  probate  court  has  no 
control  over  it  after  setting  it  apart.  Estate  of 
Orr,  29  Cal.  104;  Brown  v.  Orr,  29  Cal.  122. 


§  1494.     Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same  interest 

as  judgments.  Every  claim  which  is  due,  when  filed  with  the  clerk,  or  pre- 
sented to  the  executor  or  administrator,  must  be  supported  by  the  affidavit 
of  the  claimant,  or  some  one  in  his  behalf,  that  the  amount  is  justly  due, 
that  no  payments  have  been  made  thereon  which  are  not  credited,  and  that 
there  are  no  offsets  to  the  same,  to  the  knowledge  of  the  affiant.  If  the 
claim  be  not  due  when  filed  or  presented,  or  be  contingent,  the  particulars 
of  such  claim  must  be  stated.  When  the  affidavit  is  made  by  a  person  other 
than  the  claimant,  he  must  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  the  claimant.  The  oath  may  be  taken  before  any  officer  authorized 
to  administer  oaths.  The  executor  or  administrator  may  also  require  satis- 
factory vouchers  or  proofs  to  be  produced  in  support  of  the  claim.  No 
greater  rate  of  interest  shall  be  allowed  upon  any  claim  after  its  approval 
by  the  administrator  or  executor  and  judge  than  is  allowed  on  judgments 
obtained  in  the  superior  court. 


Claim. 

1.  On  mortgage  or  lien.    Post  §  1500. 

2.  Paid     without     affidavit     and     allowance, 
when   allowed  executor.    See   post,  §  1632. 

3.  Interest  on.    See  post,  §  1513. 


Legislation  §  1494.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  131,  as 
amended  by  Stats.  1861,  p.  637,  which  read: 
"Every  claim  presented  to  the  administrator  shall 
be  supported  by  the  affidavit  of  the  claimant  that 
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the  amount  is  justly  due,  that  no  payments  have 
been  made  thereon,  and  that  there  are  no  ottsets 
to  the  same,  to  the  knowledge  of  the  claimant, 
or  oiher  atliant;  provided,  that  when  the  alhdavit 
is  made  by  any  other  person  than  the  claimant, 
he  shall  set  forth  in  the  artidavit  the  reasons  it  is 
not  made  by  the  claimant.  The  oath  may  De 
taken  before  any  of.icer  authorized  to  aiUninistcr 
oaths.  The  exrcutor,  or  adniinistruior,  may  also 
require  satisfactory  vouchers,  or  proofs,  to  be 
produced  in  iuypuit  of  the  claim;  the  amount  of 
interest  shall  be  computed,  and  included  in  the 
statement  of  the  claim,  and  the  rate  of  interest 
determined.  In  case  the  estate  is  insolvent,  no 
claim  contracted  after  the  passage  of  this  act 
shall  bear  greater  interest  than  ten  per  cent  per 
annum,  from  and  after  the  time  of  issuing  letters." 
By  an  act  approved  March  30,  1872  (Stats.  1871- 
72,  p.  69(j),  at  the  same  session  of  the  legisla- 
ture adopting  the  Code  of  Civil  Procedure,  the 
Probate  Act  was  supplemented  by  an  enactment 
reading,  "When  it  shall  appear,  upon  the  settle- 
ment of  the  accounts  uf  any  executor  or  adminis- 
trator, that  debts  against  the  deceased  have  been 
paid  without  the  ailiJavit  and  allowance  pre- 
scribed by  section  one  hundred  and  thirty-one  of 
the  act  to  which  this  act  is  supplementary,  and 
it  shall  be  proven  by  competent  evidence  to  the 
satisfaction  of  the  probate  court  that  such  debts 
were  justly  due,  were  paid  in  good  faith,  that 
the  amount  paid  was  the  true  amount  of  such  in- 
debtedness over  and  above  all  payments  or  set- 
offs, and  that  the  estate  is  solvent,  it  shall  be  the 
duty  of  the  said  court  to  allow  the  said  sums  so 
paid  in  the  settlement  of  said  accounts."  When 
enacted  in  1872,  §  1494  read:  "Every  claim  pre- 
sented to  the  administrator  must  be  supported 
by  the  afiidavit  of  the  claimant,  or  some  one  in 
his  behalf,  that  the  amount  is  justly  due,  that  no 
■nayments  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  offsets  to  the 
same,  to  the  knowledge  of  the  claimant  or  affiant. 
M'hen  the  affidavit  is  made  by  a  person  other  thau 
the  claimant,  he  must  set  forth  in  the  affidavit 
tlie  reasons  why  it  is  not  made  by  the  claimant. 
Tlie  oath  may  be  taken  before  any  officer  author- 
ized to  administer  oaths.  The  executor  or  ad- 
ministrator may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim. 
If  the  estate  is  insolvent,  no  greater  rate  of  in- 
terest shall  be  allowed  upon  any  claim,  after  the 
first  publication  of  notice  to  creditors,  than  is 
allowed  on  judgments  obtained  in  the  district 
court." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  3(i5, 
(1  )  in  first  sentence,  substituting  "Every  claim 
■which  is  due  when  nresented"  for  "Every  claim 
presented";  (2)  adding  the  second  sentence,  be- 
ginning "If  the  claim."  which  remained  unchanged 
until  191.5.  when  the  words  "filed  or"  were  in- 
serted in  the  phrase  "when  filed  or  presented"  ; 
(3)  in  final  sentence,  substituting  "be"  for  "is." 
in  the  dependent  clause,  "If  the  estate  be  insol- 
vent." 

a.  Amended  by  Code  Amdts.  1880,  p.  89,  (1) 
in  first  sentence,  (a)  inserting  "executor  or"  be- 
fore "administrator."  and  (b)  striking  out  "claim- 
ant or,"  in  the  phrase  "knowledge  of  the  claimant 
or  pffiint":  (2)  in  third  sentence,  substituting 
"reason"  for  "reasons,"  in  the  phrase  "reason 
why  it  is  not  made";  (3)  in  final  sentence,  sub- 
stilutin!^  "s'.iperior  court"  for  "district  court." 

4.  Amendment  by  Stats.  1901,  p.  215;  un- 
constitutional.   See  note  ante,  §  5. 

5.  Amended  by  Stats.  1915,  p.  .540,  (1)  in 
first  sentence,  inserting  "filed  with  the  clerk,  or," 
in  the  clause,  "when  filed  with  the  clerk,  or  pre- 
sented to  the  executor  or  administrator";  (2)  in 
second  sentence,  inserting  "filed  or"  in  the  phrase 
"when  filed  or  presented";  (3)  in  final  sentence, 
(a)  striking  out  the  dependent  clause  from  the 
beginning  of  the  sentence,  "If  the  estate  be  in- 
solvent," and  (b)  substituting  "after  its  approval 
by  the  administrator  or  executor  and  judge"  for 
"after  the  first  publication  of  notice  to  creditors." 

Construction    of    section    heading.     The 

headiug  of  this  sectiou,  "Claims  to  be 
sworn  to,  and  when  allowed,  to  bear  same 
interest  as  judgments,"  cannot  be  treated 


as  an  enactment  of  law  standing  by  itself, 
but  should  be  construed  in  its  contextual 
relation  to  the  whole  section,  of  which  it 
is  a  part.  Richardson  v.  Diss,  127  Cal.  58; 
59  Pac.  197. 

Application  of  section.  This  section, 
limiting  the  rate  of  interest  on  allowed 
claims  to  that  allowed  on  judgments,  ap- 
jdies  only  to  claims  against  insolvent  es- 
tates. Richardson  v.  Diss,  127  Cal.  58;  59 
Pac.  197. 

Claim  includes  mortgage.  The  word 
"claim,"  as  used  in  this  section,  includes 
mortgages,  as  well  as  claims  at  large 
against  the  estate.  Ellis  v.  Polhemus,  27 
Cal.  350. 

Validity  of  claim.  A  claim,  the  verifi- 
cation of  which  states  that  the  sum  ia 
justly  due  the  claimant,  that  no  payments 
have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  offsets  to 
the  same,  to  the  knowledge  of  the  claim- 
ant or  afSaut,  "except  some  small  items, 
the  exact  amount  of  which  is  not  known 
to  afiiant,  but  which  she  is  willing  to  have 
credited  upon  same  when  same  is  shown 
by  administrator,"  is  not  rendered  invalid 
by  reason  of  this  exception.  Gueriau  v. 
Joyce,  133  Cal.  405;  65  Pac.  972.  The  use 
of  the  word  "claimant,"  instead  of  "affi- 
ant," in  the  aflSdavit  attached  to  the  claim 
presented,  does  not  render  the  claim  de- 
fective, where  it  appears  from  the  affi- 
davit that  the  same  person  was  claimant 
and  affiant.  Warren  v.  McGill,  103  Cal. 
153;  37  Pac.  144;  and  see  Davis  v.  Brown- 
ing, 91  Cal.  603;  27  Pac.  937. 

Abbreviations  and  omission  of  words  in 
claim.  The  fact  that  the  figures  in  the 
body  of  the  claim  omit  the  dollar-mark 
is  not  material,  when  the  amount  de- 
manded is  stated  in  the  afiidavit  in  dol- 
lars and  cents.  Scott  Stamp  etc.  Co.  v. 
Leake,  9  Cal.  App.  511;  99  Pac.  731.  The 
abbreviation  "int."  may  be  used  for  the 
word  "interest,"  in  the  claim,  the  ap- 
proval by  the  administrator,  and  the  al- 
lowance bv  the  court.  Raggio  v.  Palmtag, 
155  Cal.  797;  103  Pac.  312. 

Sufficiency  of  affidavit.  Where  the 
claim  contained  a  copy  of  the  note  on 
which  it  was  founded,  and  stated  that  no 
part  thereof  had  been  paid,  except  a  speci- 
fied amount,  and  that  a  certain  balance 
was  due  for  principal  and  interest  up  to 
a  certain  date,  and  that  there  are  no  off- 
sets, the  affidavit  ia  not  open  to  the  objec- 
tion that  the  date  thereof  is  subsequent  to 
the  date  to  which  such  balance  referred, 
and  thus  did  not  state  that  anything  was 
due  when  it  was  made.  Griffith  v.  Lewin, 
129  Cal.  596;  62  Pac.  172.  A  contingent 
claim  does  not  require  an  affidavit  that 
the  amount  is  justly  due,  etc.:  it  is  only 
necessary  to  state  the  particulars  of  such 
claim.  McKay  v.  Joy,  2  Cal.  Unrep.  639; 
9  Pac.  940;  Verdier  v.  Roach,  96  Cal.  467; 
31   Pac.   554.     An  affidavit   to  a  claim  in 
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behalf  of  a  corporation  should  show,  if 
the  fact  of  incorporation  is  stated,  that 
the  person  acting  in  its  behalf  is  an  officer 
of  the  corporation,  presumed,  from  his 
official  position,  to  have  sufficient  knowl- 
edge of  its  affairs.  Maier  Packing  Co.  v. 
Frey,  5  Cal.  App.  SO;  89  Pac.  875.  The 
omission  of  the  word  "dollars,"  in  stating 
the  amount  due,  in  the  affidavit  to  a  claim 
against  the  estate,  does  not  have  the  effect 
of  rendering  the  affidavit  insufficient.  Hall 
V.  Superior  Court,  69  Cal.  79;  10  Pac.  257. 

Af&davit  by  person  not  claimant.  An 
affi-davit  to  a  claim  against  an  estate  is 
insufficient,  if  not  made  by  the  claimant, 
unless  it  states  the  reason  why  it  was  not 
made  by  the  claimant,  except  in  the  case 
of  a  corporation.  Maier  Packing  Co.  v. 
Frey,  5  Cal.  App.  80;  89  Pac.  875.  An 
affidavit  to  a  claim,  made  by  the  treasurer 
of  a  corporation,  need  not  set  forth  the 
reason  why  he  makes  it:  the  affidavit  is 
not  that  of  a  third  person,  but  of  the 
corporation  itself.  Scott  Stamp  etc.  Co. 
V.  Leake,  9  Cal.  App.  511;  99  Pac.  731. 
An  affidavit  to  a  claim  against  an  estate, 
made  by  an  official  in  behalf  of  a  cor- 
poration, must  state  that  the  claimant  is 
a  corporation.  Maier  Packing  Co.  v.  Frey, 
5  Cal.  App.  80;  89  Pac.  875.  There  must 
be  a  substantial  compliance  with  each  re- 
quirement of  the  statute  on  the  subject 
of  the  presentation  of  claims;  and  where 
a  claim,  verified  by  an  agent  of  the  claim- 
ant, failed  to  state  the  reason  why  it  was 
not  made  by  the  claimant,  and  stated  that 
there  were  no  offsets,  "to  the  knowledge 
of  the  claimant,"  instead  of  "to  the  knowl- 
edge of  the  affiant,"  the  presentation  is 
fatally  defective,  and  will  not  sustain  an 
action  brought  upon  the  rejection  of  the 
claim.  Perkins  v.  Onyett,  86  Cal.  348;  24 
Pac.  1024.  An  affidavit  to  a  claim  in  be- 
half of  a  corporation,  made  by  another 
person  than  one  of  its  officers,  must  show 
that  the  nature  of  affiant's  relation  to  the 
company  is  of  a  character  calculated  to 
place  him  in  possession  of  the  information 
required.  Maier  Packing  Co.  v.  Frey,  5 
Cal.  App.  80;  89  Pac.  875. 

Result  of  defective  verification.  The 
allowance  of  a  claim,  although  made  upon 
a  defective  verification,  is  not  void.  Es- 
tate of  Swain,  67  Cal.  637;  8  Pac.  497.  A 
United  States  court  commissioner  is  not 
an  officer  authorized  to  administer  oaths, 
within  the  meaning  of  this  section;  hence, 
an  action  cannot  be  maintained  against  an 
executor  upon  a  rejected  claim,  where  the 
affidavit  to  such  claim  was  made  before 
such  an  officer.  Winder  v.  Hendricks,  56 
Cal.  464. 

Statement  of  offsets  and  credits.  It  is 
compulsory  upon  the  claimant  to  present 
his  claim,  under  oath,  stating  all  offsets 
and  credits;  without  doing  this,  he  can- 
not   maintain    an    action    or    be    paid    his 


claim:  the  purpose  of  the  law  is,  to  ascer- 
tain the  balance  existing,  and  to  give  to 
both  the  claimant  and  the  estate  the  bene- 
fit of  all  just  offsets,  whether  the  estate 
is  solvent  or  insolvent;  claims  not  liqui- 
dated, and  debts  absolutely  due,  though 
payable  in  future,  are  to  be  included  in 
the  adjustment.  Ainsworth  v.  Bank  of 
California,  119  Cal.  470;  63  Am.  St.  Eep. 
135;  39  L.  E.  A.  686;  51  Pac.  952.  An 
affidavit  to  a  claim  in  behalf  of  an  indi- 
vidual, that  he  has  no  knowledge  of  any 
offsets  thereto,  must  aver  facts  showing 
that  he  is  in  a  position  to  know  of  them, 
if  any  exist.  Maier  Packing  Co.  v.  Frey, 
5  Cal.  App.  80;  89  Pac.  875. 

Statement  of  particulars  of  claim. 
Where  the  decedent  had  agreed  to  pur- 
chase certain  shares  of  stock  at  a  certain 
time,  the  presentation  to  his  administrator 
of  a  verified  claim  for  the  agreed  price, 
with  a  copy  of  the  contract,  and  an  offer 
to  surrender  the  certificates,  is  a  suffi- 
cient statement  of  particulars  of  the  claim. 
Maurer  v.  King,  127  Cal.  114;  59  Pac.  290. 
The  particulars  of  a  claim  already  due, 
and  not  contingent,  are  not  required  to  be 
set  out,  under  the  provisions  of  this  sec- 
tion. Thompson  v.  Orena,  134  Cal.  26;  66 
Pac.  24. 

Claims  not  due.  A  claim  against  the 
estate  of  the  decedent,  based  upon  a  prom- 
issory note  which  had  not  matured  at  the 
time  of  the  presentation  of  the  claim,  is 
sufficient,  if  in  the  usual  form,  containing 
a  copy  of  the  note,  followed  by  the  re- 
quired affidavit.  Crocker- Woolworth  Nat. 
Bank  v.  Carle,  133  Cal.  409;  65  Pac.  951. 
All  claims  against  the  estate  of  the  de- 
ceased, whether  due  or  not  due,  stand  upon 
the  same  footing  as  to  the  time  of  pre- 
senting the  same  for  allowance.  Estate 
of  Swain,  67  Cal.  637;  8  Pac.  497.  A 
statement,  in  a  claim  against  the  estate, 
based  upon  a  promissory  note  which  had 
not  matured  at  the  time  the  claim  was 
presented,  that  the  same  was  "due,"  is  not 
false:  the  word  "due,"  as  thus  used,  should 
be  taken  in  its  primary  sense,  as  meaning, 
simply,  "owing."  Crocker-Woolworth  Nat. 
Bank  v.  Carle,  133  Cal.  409;  65  Pac.  951. 

Reduction  of  interest,  where  estate  in- 
solvent. The  reduction  of  the  rate  of  in- 
terest on  a  mortgage  claim  to  seven  per 
cent  is  accomplished  by  the  law,  without 
any  action  by  the  parties,  where  the  es- 
tate is  insolvent.  Estate  of  McDougald, 
146  Cal.  196;  79  Pac.  875.  The  provision 
of  this  section  as  to  the  reduction  of  in- 
terest, where  the  estate  is  insolvent,  has  no 
application  to  the  foreclosure  of  a  mort- 
gage, where  nothing  is  claimed  against 
the  estate.  Christy  v.  Dana,  42  Cal.  174. 
This  section  does  not  apply  to  an  action 
under  §  1500,  post,  to  foreclose  the  lien  of 
a  mortgage  against  land  belonging  to  the 
estate,  in  which  action  the  court  acts  inde- 
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pendcntly  of  the  administration  of  the 
estate,  and  the  agreed  rate  of  interest  may 
be  recovered,  no  matter  what  the  condi- 
tion of  the  estate  may  be.  Visalia  Sav. 
Bank  v.  Curtis,  135  Cal.  350;  67  Pac.  329. 

Sufficiency  of  complaint  on  rejected 
claim.  An  allegation  in  the  complaint,  in 
an  action  on  a  rejected  claim,  that  the 
claim  was  duly  verified  in  the  form  pre- 
scribed by  law,  is  sufficient,  after  judg- 
ment, in  the  absence  of  a  demurrer.  Chase 
V.  Evoy,  58  Cal.  348. 

Statement  of  claim  against  estate.  See  note 
130   Am.   St.  Rep.   311. 

CODE  COBlTvIISSIONEKS'  NOTE.  Stals.  1860, 
pp.  17,  18,  §2;  Stats.  1861,  p.  637,  §  40.  See 
note  to  the  preceding  section,  and  the  cases  there 
cited. 

Stats.  1871-72,  p.  696. 

An  act  supplementary  to  an  act  entitled  An 
Act  to  regulate  the  settlement  of  the  estates  of 
deceased  persons,  passed  May  first,  eighteen 
hundred  and  fifty-one. 

[Approved  March   30,    1872.] 
{Enacting  clause.] 

Section  1.  When  it  shall  appear,  upon  the 
settlement  of  the  accounts  of  any  executor  or  ad- 
ministrator, that  debts  against  the  decease3  have 
been  paid  without  the  affidavit  and  allowance 
prescribed  by  §  131  of  the  act  to  which  this  act 
is  supplementary,  and  it  shall  be  proven  by  com- 
petent evidence  to  the  satisfaction  of  the  pro- 
bate court  that  such  debts  were  justly  due,  were 
paid  in  good  faith,  that  the  amount  paid  was  the 
true  amount  of  such  indebtedness  over  and  above 
t.11  payments  or  set-offs,  and  that  the  estate  is 
solvent,  it  shall  be  the  duty  of  the  said  court  to 
allow  the  said  sums  so  paid  in  the  settlement  of 
said  accounts. 

§  2.  This  act  shall  go  into  effect  from  and 
after  its  passage. 

1.  Evidence  of  claim.  Verification.  In  case  it 
is  based  on  a  note  or  other  instrument,  it  must 
be  produced,  or  its  loss  or  absence  accounted  for. 
Williams  v.  Harden,  1  Barb.  Ch.  (N.  Y.)  301. 
The  presentation,  it  seems,  is  the  commencement 
of  a  suit,  and  stops  the  running  of  the  statute. 
Beckett  v.  Selover,   7  Cal.  215;   68  Am.  Dec.  237. 

2.  Verification.  In  the  case  of  Macoleta  v. 
Packard,  14  Cal.  180,  it  was  contended  that  the 
claim  was  fatally  defective,  in  not  being  verified. 
I[  steir,s  to  be  verified  by  one  Danglada,  styling 
himself  the  attorney  in  fact  of  the  plaintiff,  who 
resides  out  of  the  state.  At  that  time  the  sec- 
tion had  not  been  amended  so  as  to  permit  one, 
other  than  the  plaintiff,  lo  verify  the  claim,  by 
stating  the  reason  why  it  was  not  verified  by  the 
claimant.  No  such  question  can  again  arise,  if 
this  section  as  it  now  stands  is  complied  with. 
A  substantial  compliance  with  the  provisions  of 
the  statute  is  all  that  is  required — no  particular 
form  absolutely  necessary.  Crosby  v.  Mc^^'illie, 
11  Tex.  94.  Where  a  claim  is  disallowed  because 
the  affidavit  made  by  agent  does  not  state  the 
reasons,  that  objection  must  be  the  ground  for 
the  disallowance.  Shelton  v.  Berry,  19  Tex.  l.")4; 
70  Am.  Dec.  326:  Dunn  v.  Sublett,  14  Tex.  521. 
A  claim  allowed  by  the  administrator  cannot 
afterwards  be  refused  payment  to  an  assignee  in 
good  faith,  through  a  want  of  verification,  pay- 
ment having  been  long  delayed.  Howard  v.  Battle, 
18  Tex.  673. 

3.  Contingent  claim,  or  one  not  due,  cannot  he 
sworn  to  until  the  contingency  happens.  The 
claim  must  be  verified  and  presented  after  it 
■becomes  due,  though  before  it  is  due  the  admin- 
istrator may  have  notice  of  its  existence;  yet, 
when  it  finally  becomes  due.  the  then  holder  must 
verify  and  present  it.  The  contingency  may 
never  happen.  If  it  does,  the  administrator  is 
entitled  to  have  it  presented  as  one  due.  These 
views  are  supported  by  Pico  v.  De  la  Guerra,  18 
Cal.  430.  See  mortgage  case  of  Ellis  v.  Polhe- 
mus,   27  Cal.  355,  and  separate  opinion  of  Shat- 


ter, and  Sawyer,  justices,  p.  357.  Presentation 
is  the  beginning  of  a  suit.  Beckett  v.  Selover,  7 
Cal.  215;  68  Am.  Dec.  237.  The  statute  does 
not  begin  to  run  till  administration  is  had.  Smith 
V.  Hall,  19  Cal.  86;  Danglada  v.  De  la  Guerra, 
10  Cal.  386. 

4.  Judgment  must  be  presented,  allowed,  and 
paid  in  due  course,  and  is  like  other  cluims. 
The  right  of  action  against  one  dies  with  him, 
and  presentation  to  and  allowance  by  his  admin- 
istrator is  substituted  therefor:  when  allowed,  it 
becomes  among  the  recognized  debts;  the  right 
to  sue  the  estate  arises  from  the  refusal  of  the 
allowance,  and  not  from  the  existence  of  the  debt 
or  judgment  against  the  decedent.  See  §  1505 
(§141),  post,  and  note;  see  also  §686  (§215), 
ante,  for  certain  exceptions.  Judicial  sales  un- 
der mortgage — foreclosure  decrees — and  rights  of 
mortgage  creditors,  partake  of  proceedings  in 
rem.  and  not  of  actions  against  the  estate.  Fallon 
V.  Butler,  21  Cal.  31;  81  Am.  Dec.  140;  Ellis  v. 
Polhemus,  27  Cal.  355-357;  and  Chase  v.  Swain, 
9  Cal.  130.  In  suit  against  an  estate,  judgment 
should  be  that  it  be  paid  in  due  course.  Williams 
V.  Harden,  1  Barb.  Ch.  301.  Bears  interest, 
though  the  contract  may  not  have  done  so.  Ap- 
proval of  claim  a  judgment.  Failure  to  pay  a 
claim,  when  he  has  the  funds,  charges  the  admin- 
istrator with  interest.  Finley  v.  Carothers,  9  Tex. 
517;  60  Am.  Dec.  179.  The  approval  of  a  claim 
by  an  executor  or  an  administrator  is  a  judgment 
which  cannot  be  collaterally  attacked.  Pitner  v. 
Flannagan,  17  Tex.  7.  There  is  no  doubt  of  this, 
as  between  the  parties;  and  how  far  the  heirs 
and  others  are  bound  by  it  on  application  to  sell 
the  realty  and  other  proceedings,  see  Beckett  v. 
Selover.  7  Cal.  215.  68  Am.  Dec.  237,  and  Texas 
cases  there  cited;  Pico  v.  De  la  Guerra,  18  Cal. 
422;  Moore  v.  Hillebrant,  14  Tex.  312;  65  Am. 
Dec.  118;  Eccles  v.  Daniels,  16  Tex.  136.  The 
allowance  of  a  claim  against  an  estate  by  the  ad- 
ministrator, which  was  barred,  is  in  the  nature 
of,  if  not  actual,  fraud  against  the  estate  and 
heirs,  and  it  may  be  attacked  directly  by  suit 
in  the  district  court,  under  its  general  jurisdic- 
tion. Id.:  Estate  of  Cook,  14  Cal.  129;  Eccles  v. 
Daniels,  16  Tex.  136.  Judgment  simply  estab- 
lishes validity  of  claim.  Chase  v.  Swain,  9  Cal. 
130;  W'ells  Fargo  &  Co.  v.  Robinson,  13  Cal. 
134.  In  Rice  v.  Inskeep,  34  Cal.  226,  the  court 
say:  "The  judgment  should  first  ascertain  the 
amount  due,  and  adjudge  the  same  to  be  a  valid 
claim  against  the  estate,  and  then  provide  that 
the  same  be  paid  by  the  defendant  in  the  due 
course  of  administration.  No  execution  can  be 
awarded."      This  is  the  proper  form. 

5.  Interest  follows  the  contract,  according  to 
the  law  in  existence  at  the  time  and  place  of  the 
contract,  or  the  performance  of  it;  but  a  subse- 
quent change  of  the  legal  rate  of  interest  does 
not  affect  the  contract.  Interest  is  regulated  by 
§§  1912-1920  of  the  Civil  Code.  See  also  notes 
thereto.  §  1920  of  the  Civil  Code  reads  as  fol- 
lows: "No  judgment  in  any  court  of  this  state 
shall  draw  interest  at  a  rate  to  exceed  seven  per 
cent  per  annum.  Interest  must  not  be  com- 
pounded in  any  manner  or  form  on  a  judgment." 
See  Ellis  v.  Polhemus,  27  Cal.  35.5-357,  as  to 
interest.  In  the  case  of  Dexter  v.  Paugh,  18  Cal. 
3  77,  where  the  claim  was  for  the  value  of  horses 
and  mules  purchased  by  decedent,  the  court  held, 
that  "the  plaintiff  was  entitled  to  interest  from 
the  presentation  of  his  demand,"  the  claim  being 
a  valid  and  legal  charge  against  the  estate,  and 
should  have  been  allowed  on  presentation.  A  re- 
fusal to  allow  the  claim  ought  not  to  deprive 
nlaintiff  of  his  right  to  interest;  his  recovery  of 
judgment  was  tantamount  to  an  allowance.  To 
be  recoverable,  the  face  of  the  paper  constituting 
the  claim  must  show  that  interest  necessarily  re- 
sults from  the  facts  stated.  Aguirre  v.  Packard, 
14  Cal.  171;  73  Am.  Dec.  645;  see  note  4, 
"Judgment,"  supra.  The  amendment  to  this  sec- 
tion places  allowed  claims  against  an  estate  on 
the  same  footing,  so  far  as  interest  is  concerned, 
with  judgments,  which  is  considered  eminently 
just,  as  there  is  no  reason  why  an  allowed  claim, 
which  is  a  quasi  judgment  against  a  decedent, 
should  bear  a  greater  rate  of  interest  than  a 
judgment  against  a  living    person. 
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§  1495.     Superior  judge  may  present  claim,  and  action  thereon.    Any 

judge  of  a  superior  court  may  file  or  present  a  claim  against  the  estate  of  a 
decedent  pending  before  him,  and  if  the  executor  or  administrator  allows 
the  claim,  said  judge  must  in  writing,  designate  some  other  judge  of  the 
superior  court  of  the  same  or  an  adjoining  county,  who,  upon  the  presenta- 
tion of  such  claim  to  him,  is  vested  Avith  poAver  to  allow  or  reject  it,  and  the 
judge  filing  or  presenting  such  claim,  in  case  of  its  rejection  by  the  executor 
or  administrator,  or  by  such  judge  as  shall  have  acted  upon  it,  has  the  same 
right  to  sue  in  a  proper  court  for  its  recovery  as  other  persons  have  when 
their  claims  against  an  estate  are  rejected. 

Legislation  §  1495.    1.  Enacted'March  11,  1S73  3.   Amendment   by    Stats.    1901,    p.    215;    un- 

(based   on   Probate   Act    1S51,  §  131,    as   amended  constitutional.     See  note  ante,  §  5. 

by  Stats.  1861,  p.  637,  q.  v..  Legislation  §  1494),  4.    Amended  by  Stats.  1915,  p.  540,  snbstitut- 

and  then  read:  "§  1495.      Any  probate  judge  may  ing    (1)    "Any   judge   .    .    .   may   file   or  present   a 

present  a   claim  against  the  estate  of  a  decedent,  claim"  for  "Any  judge   .    .    .    may  present  a  claim," 

for   allowance,    to    the    executor    or    administrator  (2)    "Said  judge  must  in  writing,   d?signate"   for 

thereof;     and    if    the    executor    or    administrator  "he    must    in    writing    designate,"    and     (3)     'the 

allows    the    claim,    he   must,    in   writing   designate  judge    filng    or    presenting    such    claim"    for   "the 

some  probate  judge  of  an  adjoining  county,  who,  judge  presenting  such  claim." 
upon    the    presentation    of    such    claim   to   him,    is 

vested  with  the  same  power  to  allow  or  reject  it  Disquallncatlon  01  judge  WhO  is  creditor, 

as  he  would  have  if  the  will  had  been  proved  or  The  fact  that  a  iudge  is  a  creditor  of  an 

administration    granted   in    his    own    county;    and  „„f„f„      <q,^Qc    „^+     „„^^,    +!,;„    „„   4.-          „    a 

the  probate  judge  presenting  such  claim,  in  case  estate,    does    not,    under    this    section    and 

of  its  rejection  by  the  executor  or  administrator,  §  1430,    ante,    disqualify    him    from    acting 

or   by   such   probate   judge   as   shall   have   acted  generally    in    proceedings    for    administra- 

upon    it,    has   the   same   right   to    sue    m   a   proper  .            .  ■              ^           i     j.         i          i,          j.v           t. 

court  for  its  recovery  as  other  persons  have  when  tion   of  the   estate,  but  only  where   the   act 

their  claims  against  an  estate  are  rejected."  directly  affects  his  claim.    Regents  of  Uni- 

2.  Amended  by  Code  Amdts    1880,  p.  90,  (1)  versity  V.  Turner,  1.59  Cal.  541;  Ann.  Cas. 

substituting    (a)     "judge    of    the    superior    court  loiop    iico.   tia   -p^n    aAO 

for  "probate  judge,"  and   (b)   "other  judge  of  the  I'diZL,  llbZ;   114  Ir'ac.  «4-\ 

superior  court  of  the  same  or"  for  "probate  judge  ^„^„ ,„„„„,„,.„.„„.  ,,„„„ 

of"-    (2)    omitting    (a)    "the   same"   before    "pow-  CODE  C01Vn\nSSI0NEES'  NOTE.    Stats.  1856, 

er,"'  (b)    "as  he  would  have  if  the  will  had  been  PP.   93,   94,  §  1 ;    see  notes  to  §§  1490,   1494,   ante, 

proved    or    administration     granted    in    his    own  and  cases  there   cited.      Provision  has  been   made 

county,"  after  "reject  it,"   and    (c)    "probate"  be-  for  actions  by  an  administrator  against  an  estate, 

fore  "judge"  in  the  last  two  instances.  in  §  1510,  post. 

§  1496.  Allowance  and  rejection  of  claims.  "When  a  claim,  accompanied 
by  the  affidavit  required  in  this  chapter,  has  been  filed  Avith  the  clerk,  the 
executor  or  administrator  must  allow  or  reject  it,  and  his  alloAvance  or  re- 
jection thereof  must  be  in  writing  and  filed  with  the  clerk.  If  the  executor 
or  administrator  so  alloAv  the  claim  after  filing,  the  clerk  must,  imm.ediately 
after  the  filing  of  such  alloAvance,  present  the  claim,  together  with  the  alloAv- 
ance,  to  the  judge,  and  must  at  the  time  of  such  presentation  indorse  on  the 
claim  the  date  thereof.  The  judge  must  indorse  upon  the  claim  so  filed  his 
alloAvance  or  rejection,  with  the  date  thereof.  When  a  claim,  accompanied 
by  the  affidavit  required  in  this  chapter,  is  presented  to  the  executor  or 
administrator  before  filing,  he  must  indorse  thereon  his  allowance  or  rejec- 
tion, with  the  day  and  date  thereof.  If  he  alloAv  the  claim  so  presented,  it 
must  be  presented  to  the  judge  for  his  approval,  who  must  in  the  same 
manner  indorse  upon  it  his  alloAA-ance  or  rejection,  and,  if  alloAved,  it  must, 
within  thirty  days  thereafter,  be  filed  with  the  clerk.  If,  where  a  claim  has 
been  filed  without  presentation,  the  executor  or  administrator  refuse  or 
neglect  to  file  such  allowance  or  rejection  for  ten  days  after  the  claim  has 
been  filed,  or  if,  AA-here  a  claim  has  been  presented  before  filing,  the  executor 
or  administrator  refuse  or  neglect  to  indorse  such  alloAvance  or  rejection  for 
ten  days  after  the  claim  has  been  presented  to  him,  or  if  the  judge  refuse 
or  neglect  to  indorse  such  alloAvance  or  rejection  for  ten  days  after  the  claim 
has  been  presented  to  him,  such  refusal  or  neglect  may,  at  the  option  of 
the  claimant,  be  deemed  equivalent  to  a  rejection  on  the  tenth  day;  and  if 
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the  presentation  be  made  before  filing  by  a  notary,  the  certificate  of  such 
notary,  under  seal,  shall  be  prima  facie  evidence  of  such  presentation  and 
the  date  thereof.  If  the  claim  be  filed  with  the  clerk,  or  presented  to  the 
executor  or  administrator,  before  the  expiration  of  the  time  limited  for  the 
filing  or  presentation  of  claims,  the  same  is  filed  or  presented  in  time,  though 
acted  upon  by  the  executor  or  administrator,  and  by  the  judge,  after  the 
expiration  of  such  time.  If  the  claim  be  payable  in  a  particular  kind  of 
money  or  currency,  it  shall,  if  allowed,  be  payable  only  in  such  money  or 
currency.  Every  claim  allowed  by  the  executor  or  administrator  and  ap- 
proved by  the  judge  shall  be  ranked  among  the  acknowledged  debts  of  the 
estate,  to  be  paid  in  due  course  of  administration.  The  dates  of  allowance 
of  every  such  claim,  together  with  the  amount  allowed,  must  be  entered  in 
the  register  by  the  clerk  after  the  allowance  thereof  by  the  judge. 


Judge  may  approve  claims  in  chambers.  Ante, 
§  166. 

Debts    payable    in   particular    kind    of    money. 

See  ante,  §  1407. 

Legislation  §  1496.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851.  §  132,  as 
amended  by  Stats.  1861,  p.  637,  wTiich  read: 
"V\"htn  a  claim  accompanied  by  the  affidavit  re- 
quired in  the  preceding  section,  has  been  pre- 
sented to  the  executor,  or  administrator,  he  shall 
indorse  thereon  his  allowance,  or  rejection,  with 
the  dav  a.id  date  thereof;  if  he  allow  the  claim 
it  shall  be  presented  to  the  probate  judge  for  his 
approval,  who  shall,  in  the  same  manner,  indorse 
upon  it  his  allowance,  or  rejection.  If  the  exec- 
utor, or  administrator,  or  the  judge,  refuse  or 
neglect,  to  indorse  such  allowance,  or  rejection, 
for  ten  days  after  the  claim  shall  have  been  pre- 
sented to  him,  such  refusal,  or  neglect,  may  be 
deemed  eouivalent  to  a  rejection  ;  and  if  the  pres- 
entation be  made  by  a  notary,  the  certificate  of 
such  notary,  under  seal,  shall  be  prima  facie  evi- 
dence of  such  presentment  and  rejection;  if  the 
claim  be  presented  to  the  executor,  or  admin- 
istrator, before  the  expiration  of  the  time  limited 
for  the  presentation  of  claims,  the  same  may  be 
held  valid,  though  acted  upon  by  the  executor,  or 
administrator,  and  by  the  judge,  after  the  expira- 
tion of  such  time."  When  enacted  in  1872,  the 
section  read:  "§  1496.  When  a  claim,  accom- 
panied by  the  affidavit  required  in  this  chapter, 
is  presented  to  the  executor  or  administrator,  he 
must  indorse  thereon  his  allowance  or  rejection, 
with  the  day  and  date  thereof.  If  he  allows  the 
claim,  it  must  be  presented  to  the  probate  judge 
for  his  approval,  who  must,  in  the  same  manner, 
indorse  upon  it  his  allowance  or  rejection.  If  the 
executor  or  administrator,  or  the  judge,  refuse  or 
neglect  to  indorse  such  allowance  or  rejection  for 
ten  days  after  the  claim  has  been  presented  to 
him,  such  refusal  or  neglect  is  equivalent  to  a  re- 
jection; and  if  the  presentation  be  made  by  a 
notary,  the  certificate  of  such  notary,  under  seal, 
is  primary  evidence  of  such  presentation  or  re- 
jection. If  the  claim  be  presented  to  the  execu- 
tor or  administrator,  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  the 
same  is  presented  in  time,  though  acted  upon  by 
the  executor  or  administrator,  and  by  the  judge, 
after  the  expiration  of  such  time." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  3B5, 
(1)  in  the  second  sentence,  substituting  "allow" 
for  "allows,"  in  the  dependent  clause,  "If  he  al- 
low the  claim";  (2)  in  the  third  sentence,  (a) 
inserting  "on  the  tenth  day,"  after  "equivalent  to 
a  rejection,"  and  (b)  substituting  "prima  facie 
evidence"  for  "primary  evidence";  (3)  adding  a 
new  sentence  at  the  end  of  the  section,  reading, 
"If  the  claim  be  payable  in  a  particular  kind  of 
money  or  currencj',  it  shall,  if  allowed,  be  pay- 
able only  in  such  money  or  currency." 

3.  Amended  by  Code  Amdts.  1880.  p.  90,  (1) 
^in   second   sentence,    substituting   "a  judge   of   the 

superior  court"   for  "the  probate  judge";    (2)    in 
third  sentence,  substituting   (a)    "may,   at  the  op- 
tion of  the  claimant,  be  deemed  equivalent,"  for 
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"is  equivalent,"  and  (b)  "shall  be  prima  facie  evi- 
dence of  such  presentation  and  the  date  thereof" 
for  "is  prima  facie  evidence  of  such  presentation 
and  rejection." 

4.  Amendment  by  Stats.  1901,  p.  215;  un- 
constitutional.   See  note  ante,  §  5. 

5.  Amended  by  Stats.  1915,  p.  540,  (1)  add- 
ing the  first  three  sentences;  (2)  in  the  fourth 
sentence  (the  first  sentence  of  the  old  section), 
inserting  "before  filing"  after  "administrator" ; 
(3)  substituting  the  present  fifth  sentence  for  the 
second  sentence  of  the  old  section,  which  read, 
"If  he  allow  the  claim,  it  must  be  presented  to  a 
judge  of  the  superior  court  for  his  approval,  who 
must  in  the  same  manner  indorse  upon  it  his 
allowance  or  rejection"  ;  (4)  substituting  the  pres- 
ent sixth  sentence  for  the  third  sentence  of  the 
old  section,  which  read,  "If  the  executor  or  ad- 
ministrator, or  the  judge,  refuse  or  neglect  to  in- 
dorse such  allowance  or  rejection  for  ten  days 
after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  may,  at  the  option  of  the  claim- 
ant, be  deemed  equivalent  to  a  rejection  on  the 
tenth  day;  and  if  the  presentation  be  made  by  a 
notary,  the  certificate  of  such  notary,  under  seal, 
shall  be  prima  facie  evidence  of  such  presenta- 
tion and  the  date  thereof";  (5)  substituting  the 
present  seventh  sentence  for  the  fourth  sentence 
of  the  old  section,  which  read,  "If  the  claim  be 
presented  to  the  executor  or  administrator  before 
the  expiration  of  the  time  limited  for  the  presen- 
tation of  claims,  the  same  is  presented  in  time, 
though  acted  upon  by  the  executor  or  adminis- 
trator, and  by  the  judge,  after  the  expiration  of 
such  "time";  (6)  making  the  final  sentence  of 
the  old  section  (added  in  1873-74)  the  eighth 
sentence  of  the  present  section,  the  text  thereof 
remaining  unchanged;  (7)  adding  the  eighth  and 
ninth  sentences   (the  end  of  the  section). 

Sufficiency  of  claim.  A  claim  against 
an  estate  is  not  required  to  state  the  facts 
with  all  the  preciseness  and  detail  re- 
quired in  a  complaint:  its  sufficiency  is 
not  to  be  tested  by  the  rules  of  pleading. 
Elizalde  v.  Murphy,  163  Cal.  681;  126  Pac. 
978.  A  balance  struck  upon  an  account 
may  be  presented  as  a  claim  against  an 
estate  without  specifying  the  items  or  par- 
ticulars of  the  account.  Estate  of  Swain, 
67  Cal.  6:57;  S  Pac.  497. 

Matter  subject  of  claim.  An  interest  in 
or  lien  upon  specific  property  distributed 
is  not  a  claim  against  decedent's  estate. 
Kauflfman  v.  Foster,  3  Cal.  741;  86  Pac. 
1108. 

Purpose  and  form  of  presenting  claim. 
The  purpose  of  presenting  a  claim  is  to 
advise  the  party  against  whom  the  claim 
is  presented  of   its   nature;   it   is   not   re- 
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quired  to  be  in  any  precise  form.  Elizalde 
V.  ilurphy,  163  Ca'l.  681;  126  Pac.  978. 

Premature  presentation  of  claim.  Though 
a  claim  is  prematurely  presented,  that  fact 
is  not  material,  where  the  claim  was  re- 
tained for  more  than  a  year,  and  then 
rejected.  Scott  Stamp  etc.  Co.  v.  Leake,  9 
Cai    App.  .511;  99  Par-.  731. 

Allowance  of  claim  l>y  administrator. 
"Where  there  are  two  or  more  adminis- 
trators, the  allowance  of  a  claim  by  one 
is  the  act  of  all,  and  binding  upon  them 
all:  the  administrators  are  deemed,  in  law, 
as  but  one  ])erson.  Willis  v.  Farley,  21  Cal. 
491.  A  verbal  allowance,  by  the  adminis- 
trator, of  a  claim  against  the  estate,  gives 
the  claimant  no  cause  of  action.  Pitte 
V.  Shipley,  46  Cal.  154. 

Judge  may  approve  copy  of  claim. 
Where  a  claim  against  the  estate  is  lost 
after  its  allov^ance  by  the  executor,  the 
judge  may  approve  a  copy  thereof.  Nally 
V.  McDonald,  66  Cal.  530;  6  Pac.  390. 

Presentation  of  claim  to  judge  unneces- 
sary when.  When  an  administrator  re- 
jects a  claim,  the  rejection  is  complete  and 
final,  and  cannot  be  changed  or  in  any  way 
affected  by  any  future  action  of  the  judge: 
there  is  no  reason  for  presenting  the  claim 
to  the  judge.  Jones  v.  Walden,  145  Cal. 
523;  78  Pac.  1046. 

Presumption  from  allowance.  The  words, 
"allowed  and  approved,"  indorsed  on  a 
claim,  must  be  held  to  be  an  allowance 
of  the  claim  as  presented;  and  where,  on 
its  face,  it  purports  to  be  a  secured  claim, 
it  must  be  deemed  to  have  been  allowed 
and  approved  as  such.  Estate  of  McDou- 
gald,  146  Cal.  191;  79  Pac.  87S. 

Effect  of  allowance  of  claim.  Where  a 
claim  secured  by  mortgage  was  presented 
and  allowed,  such  presentation  and  allow- 
ance do  not  preclude  a  subsequent  action 
for  the  foreclosure  of  the  mortgage,  in 
which  the  estate  may  be  subjected  to  costs 
and  counsel  fees.  Moran  v.  Gardemeyer, 
82  Cal.  96;  23  Pac.  6.  The  allowance  of 
the  principal,  on  a  claim  for  principal  and 
interest,  is  a  rejection  as  to  the  interest. 
Consolidated  Nat.  Bank  v.  Hayes,  112  Cal. 
75;  44  Pac.  469.  The  allowance  of  a  con- 
tingent claim  by  the  executor  and  probate 
judge  does  not  give  validity  to  the  claim 
as  a  judgment  against  the  estate.  Pico  v. 
De  la  Guerra,  18  Cal.  422. 

Vacation  of  claim  cannot  be  had  after  it 
becomes  final.  The  court  has  no  power  to 
vacate  a  claim,  which  has  become  final  by 


the  lapse  of  time.    Kowalsky  v.   Superior 
Court,  13  Cal.  App.  218;  109  Pac.  158. 

Appeal.  No  appeal  is  allowed  from  an 
order  vacating  an  allowed  claim  against 
an  estate;  and  no  other  provision  appears 
giving  any  legal  remedy  against  such 
order.  Kowalsky  v.  Superior  Court,  13 
Cal.  App.  218;  109  Pac.  158. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
pp.  637,  638,  §  41.  Allowance  by  oue  of  two 
executors  or  administrators  is  sufficient.  See  Pico 
V.  De  la  Guerra,  18  Cal.  429,  and  cases  cited  in 
notes  to  §§  1490,  1494,  ante.  In  Willis  v.  Far- 
ley, 24  Cal.  500,  it  was  objected  that  the  debt, 
which  is  the  subject  of  the  action,  was  presented 
to  and  allowed  by  one  only  of  the  administrators, 
and  also  that  it  was  not  filed  in  the  probate 
court;  and  it  was  also  insisted,  that  because  it 
was  not  allowed  by  the  other  administrator  also, 
and  filed  in  the  proper  court,  it  became  barred 
by  the  statute.  We  do  not  regard  these  objec- 
tions as  well  founded.  At  common  law,  executors 
were  esteemed  as  but  one  person,  representing 
the  testator,  and  therefore  the  acts  done  by  any 
one  of  them,  which  related  either  to  the  deliver- 
ing, gift,  sale,  payment,  possession,  or  release  of 
the  testator's  goods,  were  deemed  the  acts  of  all. 
4  Bacon's  Ab.,  title  "Executors  and  Administra- 
tors, D."  The  reason  given  for  this  rule  by  Lord 
Hardwicke  was,  tnat  each  executor  was  considered 
as  entirely  representing  the  testator.  Hudson  v. 
Hudson,  1  Atk.  460;  26  Eng.  Reprint,  292.  And 
though  it  was  determined,  in  a  few  early  de- 
cisions of  the  English  court  of  chancery,  that 
administrators  had  no  such  power,  yet  subse- 
quently, in  Jacomb  v.  Harwood,  2  Ves.  Sr.  267; 
28  Eng.  Reprint,  172,  it  was  decided  that  one  ad- 
ministrator stood  on  the  same  ground  and  founda- 
tion as  one  executor.  In  Murray  v.  Blatchford, 
1  Wend.  617;  19  Am.  Dec.  537,  Mr.  Chief  Jus- 
tice Savage,  in  speaking  on  the  subject,  said: 
"The  difiference  between  the  powers  of  executors 
and  administrators,  in  this  respect,  was  said  to 
be  founded  in  the  different  sources  from  which 
the  powers  were  derived — the  one  being  by  the 
appointment  of  the  testator,  the  other  by  the  ap- 
pointment of  law.  I  apprehend  there  never  was 
any  reason  for  the  supposed  distinction.  Their 
liabilities  and  responsibilities  were  ever  the  same, 
and  their  powers  should  be  so."  In  Dean  v. 
Duffield,  8  Tex.  235,  58  Am.  Dec.  108,  which 
was  a  case  arising  under  a  statute  substantially 
the  same  as  our  own,  the  plaintiff  had  presented 
his  claim,  duly  authenticated,  to  one  only  of 
several  administrators,  who  refused  to  allow  it, 
and  in  his  action  for  the  recovery  of  the  rejected 
demand  he  alleged  the  fact  of  having  so  pre- 
sented it  and  his  rejection.  The  administrators, 
who  were  defendants,  demurred,  and  the  de- 
murrer was  sustained  and  the  case  dismissed. 
On  the  appeal,  the  judgment  on  demurrer  was  at- 
tempted to  be  supported  on  the  ground  that  it 
appeared  that  *the  claim  had  been  presented  to, 
and  rejected  by,  one  only  of  the  administrators. 
But  the  court  held  this  objection  untenable,  and 
declared  it  to  be  the  settled  law,  that  joint  ad- 
ministrators stand  on  the  same  footing  and  are 
invested  with  the  same  authority,  in  respect  to 
the  administration  of  the  estate,  as  co-executors, 
and,  like  them,  are  regarded  in  law  as  one  per- 
son, and  consequently,  that  the  acts  of  one  of 
them,  in  respect  to  the  administration,  are  deemed 
to  be  the  acts  of  all,  inasmuch  as  they  have  a 
joint  and  entire  authority  over  the  whole  property. 
See  also  Gage  v.  Johnson,  1  McCord  (S.  C),  492. 


§  1497.  Approved  claims  or  copies  to  be  filed.  Claims  secured  by  liens 
may  be  described.  Lost  claims.  If  the  claim  be  founded  on  a  bond,  bill, 
note,  or  any  other  instrument,  the  original  need  not  be  filed  or  presented, 
but  a  copy  of  such  instrument  with  all  indorsements  must  be  attached  to  the 
statement  of  the  claim  and  filed  therewith,  and  the  original  instrument  must 
be  exhibited,  if  demanded  by  the  executor  or  administrator  or  .judge,  unless* 
it  be  lost  or  destroyed,  in  which  case  the  claimant  must  accompany  his  claim 
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when  filed  or  presented  by  his  affidavit,  containing  a  copy  or  particular 
description  of  such  instrument,  and  stating  its  loss  or  destruction.  If  the 
claim,  or  any  part  thereof,  be  secured  by  a  mortgage  or  other  lien  which  has 
been  recorded  in  the  office  of  recorder  of  the  county  in  which  the  land 
affected  by  it  lies,  it  shall  be  sufficient  to  describe  the  mortgage  or  lien,  and 
refer  to  the  date,  volume,  and  page  of  its  record.  If,  in  any  case,  the  claim- 
ant has  left  any  original  voucher  in  the  hands  of  the  executor  or  adminis- 
trator, or  suffered  the  same  to  be  filed  with  the  clerk,  he  may  withdraw  the 
same,  when  a  copy  thereof  has  been  already,  or  is  then,  attached  to  his  claim. 

Claims  secured  by  mortgage,  etc.    Post,  §  1500 


Legislation  §  1497.  1.  Enacted  March  11, 
1S7M;  based  on  Probate  Act  1851,  §  133,  as 
amended  by  Stals.  1S61,  p.  638,  which  read: 
"Kvery  claim  which  has  been  allowed  by  the  ex- 
ecutor, or  administrator,  and  approved  by  the 
probate  judge,  shall,  within  thirty  days  there- 
after, be  filed  in  the  probate  court,  and  be  ranked 
among  the  acknowledged  debts  of  the  estate,  to 
be  paid  in  due  course  of  administration.  If  the 
claim  be  founded  on  a  bond,  bill,  note,  or  other 
instrument,  the  original  instrument  shall  be  pre- 
sented, and  the  allowance  and  approval,  or  rejec- 
tion, shall  be  indorsed  thereon,  or  be  attached 
thereto;  if  the  claim,  or  any  part  thereof,  be 
secured  by  a  mortgage,  or  other  lien,  such  mort- 
gage, or  other  evidence  of  lien,  shall  be  attached 
to  the  claim  and  filed  therewith,  unless  the  same 
be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  lies,  in  which  case  it 
shall  be  sufficient  to  describe  the  mortgage,  or 
lien,  and  refer  to  the  date,  volume,  and  page,  of 
its  record:  and  in  all  cases  it  shall  be  permitted 
to  the  claimant  to  withdraw  his  claim  from  file, 
on  leaving  a  certified  copy,  with  a  receipt  in- 
dorsed thereon,  by  himself,  or  his  agent.  A  brief 
description  of  every  claim  filed  shall  be  entered 
by  the  clerk,  in  the  register,  showing  the  name 
of  the  claimant,  the  amount  and  character  of  the 
claim,  rate  of  interest,  and  date  of  approval:  pro- 
vided, if  such  original  instrument  be  lost,  or 
destroyed,  then,  in  lieu  thereof,  the  claimant 
shall  be  required  to  file  his  affidavit  particularly 
describing  such  instrument,  and  stating  the  loss, 
or  destruction,  thereof,  upon  which  affiJavit  the 
indorsement  hereinbefore  mentinnod  shall  be 
made."  When  enacted  in  1872,  §  1497  differed 
from  the  amendment  of  1880,  quoted  infra,  hav- 
ing, (1)  in  first  sentence,  (a)  "the  probate  judge" 
instead  of  "a  judge  of  the  superior  court,"  and 
(b)  "probate"  before  "court";  (2)  in  second  sen- 
tence, the  word  "is"  instead  of  "be"  in  both  in- 
stances; (3)  in  third  sentence,  "is"  instead  of 
"shall  be." 

2.  Amended  by  Code  Amdts.  1880,  p.  90,  the 
section  then  reading:  "§  1497.  Every  claim  al- 
lowed by  the  executor  or  administrator,  and  ap- 
proved by  a  judge  of  the  superior  court,  or  a 
copy  thoreof,  as  hereinafter  provided,  must,  within 
thirty  days  theroafter,  be  filed  in  the  court,  and 
be  ranked  among  the  acknowledged  debts  of  the 
estate,  to  be  paid  in  due  course  of  administra- 
tion. If  the  claim  be  founded  on  a  bond,  bill, 
note,  or  any  other  instrumpnt,  a  copy  of  such  in- 
strument must  accompany  the  claim,  and  the  origi- 
nal instrument  must  be  exhibited,  if  demanded, 
unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affi- 
davit, containing  a  copy  or  particular  description 
of  such  instrument,  and  stating  its  loss  or  de- 
struction. If  the  claim,  or  any  part  thereof,  be 
secured  by  a  mortgage  or  other  lien  which  has 
been  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  affected  by  it  lies,  it 
shall  be  sufficient  to  describe  the  mortgage  or 
lien,  and  refer  to  the  date,  volume,  and  page  of 
its  record.  If,  in  any  case,  the  claimant  has  left 
any  original  voucher  in  the  hands  of  the  executor 
or  administrator,  or  suffered  the  same  to  be  filed 
in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to 
his  claim.  A  brief  description  of  every  claim 
filed  must  be  entered  by  the  clerk  in  the  register, 
showing   the   name   of   the    claimant,    the   amount 


and  character  of   the   claim,   rate  of  interest,   and 
date  of  allowance." 

3.  Amendment  by  Stnfs.  1901,  p.  216;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1915,  p.  541,  (1)  strik- 
ing out  the  first  sentence  of  the  old  section  (quoted 
supra,  par.  2)  ;  (2)  substituting  the  first  sentence 
of  the  present  section  for  the  second  of  the  old 
(quoted  supra,  par.  2)  ;  (3)  substituting  the  sec- 
ond sentence  of  the  present  section  for  the  third 
of  the  old,  the  only  change  therein  being  the  omis- 
sion of  the  definite  article  "the"  before  "recorder 
of  the  county";  (4)  substituting  the  third  sen- 
tence of  the  present  section  for  the  fourth  of  the 
old,  and  substituting  therein  "filed  with  the  clerk" 
for  "filed  in  court,"  and  inserting  a  comma  after 
"withdraw  the  same";  (5)  striking  out  the  final 
sentence  (quoted  supra,  par.  2). 

Construction  of  section.  This  section 
goes  merely  to  the  manner  of  presentation 
of  a  claim,  but  it  does  not  affect  the  ques- 
tion of  the  necessity  of  presentation. 
Pitte  V.  Shipley,  46  Cal.  154. 

Necessity  of  presenting  claim.  See  note 
ante,  §  1493. 

"Claim,"  what  constitutes.  See  note  ante, 
§  149.3. 

Time  of  filing  claim.  The  provision  of 
this  section  as  to  the  filing  of  claims 
within  thirty  days  after  their  allowance 
is  directory,  merely:  no  penalty  is  pre- 
scribed for  a  failure  to  do  so.  Estate  of 
Bchroeder,  46  Cal.  304. 

Rejected  claim  not  to  be  filed.  A  re- 
jected claim  is  not  required  to  be  filed; 
but  it  is  the  duty  of  the  administrator 
to  return  the  same  to  the  claimant,  with 
his  official  action  indorsed  thereon.  Cow- 
gill  V.  Dinwiddle,  98  Cal.  481;  33  Pac.  439. 

Filing  of  claim  not  necessary  to  prevent 
the  bar  of  the  statute  of  limitations.  See 
note  ante,  §  1493. 

Presentation  of  claim  on  note  before 
maturity.  Where  a  promissory  note  con- 
tains a  jirovision  for  its  becoming  due,  at 
the  option  of  the  holder,  prior  to  its  ma- 
turity, upon  non-payment  of  interest,  the 
presentation  of  a  claim  thereon  against 
the  estate  of  the  deceased  maker,  after 
default  in  payment  of  interest  and  before 
maturity,  is  not  an  exercise  of  the  option, 
notwithstanding  the  recital  in  the  claim, 
that  it  is  for  an  "amount  due"  at  the  date 
of  presentation,  and  such  amount  equals 
the  principal  on  the  note  and  interest  to 
that  date.  Moore  v.  Russell,  133  Cal.  297; 
85  Am.  St.  Kep.  166;  65  Pac.  624. 

Presentation  of  note  secured  by  mort- 
gage. Where  a  claim  upon  a  note  secured 
by  mortgage,  presented  against  the  estate 
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of  the  deceased  mortgagor,  described  the 
note  as  secured  by  mortgage,  and  was  ac- 
companied by  an  appended  copy  of  the 
mortgage,  with  all  the  indorsements 
thereon,  showing  the  date,  volume,  and 
page  of  its  record,  and  a  copy  of  the  note, 
such  appended  paper  is  sufficient,  under 
this  section.  Consolidated  Nat.  Bank  v. 
Hayes,  112  Cal.  75;  44  Pac.  469.  A  state- 
ment in  the  claim,  that  the  note  is  secured 
by  a  mortgage  on  the  real  estate  described 
in  the  inventory,  to  which  reference  is 
made,  with  the  date  of  the  execution  of 
the  mortgage,  and  the  fact  of  its  recorda- 
tion, is  a  sufficient  description  of  the  mort- 
gage. Estate  of  McDougald,  146  Cal.  191; 
79  Pac.  878.  A  claim  against  the  estate 
of  the  decedent,  founded  on  a  note  secured 
by  a  mortgage,  which  contains  a  copj-  of 
the  note,  and  shows  that  it  was  secured 
by  a  recorded  mortgage  on  real  estate 
situated  in  a  specified  county,  and  which 
refers  to  its  recordation,  is  sufficient,  with- 
out any  further  description  of  the  mort- 
gage. Moore  v.  Eussell,  133  Cal.  297;  85 
Am.  St.  Rep.  166;  65  Pac.  624.  Where  the 
administratrix  holds  a  note,  secured  by 
mortgage,  as  a  claim  against  the  estate, 
,  and  presents  the  same  as  a  claim  to  the 
judge,  and  it  is  allowed  and  approved  by 
him,  it  is  a  sufficient  compliance  with  this 
section  that  a  copy  of  the  note  was  at- 
tached to  the  claim.  Estate  of  McDou- 
gald, 146  Cal.  191;  79  Pac.  878.  In  order 
to  present  a  mortgage  as  a  claim  against 
the  estate  of  the  deceased  mortgagor,  it 
is  necessary  either  to  accompany  the  claim 
by  a  copy  of  the  mortgage,  or  to  describe 
it  by  reference  to  the  date,  volume,  and 
page  of  its  record:  it  is  not  sufficient  to 
present  a  copy  of  the  note,  which  states 
that  it  is  secured  by  mortgage  of  even 
date  therewith.  Bank  of  Sonoma  County 
v.  Charles,  86  Cal.  322;  24  Pac.  1019;  Es- 
tate of  Turner,  128  Cal.  388;  60  Pac.  967. 
.\n  allowed  claim  upon  a  note,  which  claim 
did  not  describe  or  mention  a  mortgage 
given  by  the  decedent  to  secure  the  note, 
is  a  valid  claim  against  the  estate,  where 
the  mortgage  was  ineffective,  the  decedent 
never  having  had  any  interest  in  the  mort- 
gaged premises.  Otto  v.  Long,  127  Cal. 
471;  59  Pac.  895.  Where  a  note  secured 
by  mortgage  was  presented  as  a  claim,  but 
no  copy  of  the  mortgage  was  attached  to 
and  presented  with  the  note,  and  the  mort- 
gage was  not  described  in  the  claim,  nor 
reference  made  therein  to  its  recordation, 
a  finding,  in  an  action  of  foreclosure,  that 
it  was  presented  as  a  claim  against  the 
estate,  is  not  supported  by  the  evidence. 
Evans  v.  Johnston,  115  Cal.  180;  46  Pac. 
906.  The  provisions  of  this  section  that 
the  statement  of  claim  for  a  note  shall 
refer  to  the  record  of  the  mortgage  or 
lien  are  merely  enabling,  and  not  restrict- 
ive or  exclusive:  any  other  full  informa- 
tion is  sufficient.    Raggio  v.  Palmtag,  155 


Cal.  797;  103  Pac.  312.  The  presentation 
of  a  note  secured  by  mortgage,  as  a  claim 
against  the  estate  of  the  deceased  mort- 
gagor, without  a  presentation  of  the  mort- 
gage, is  not  a  waiver  of  the  mortgage, 
where  there  was  no  intention  to  waive  or 
abandon  it,  but  it  was  supposed  that  the 
presentation  of  the  note  was  also  a  pres- 
entation of  the  mortgage.  Bank  of  So- 
noma County  v.  Charles,  86  Cal.  322,  24 
Pac.  1019.  An  invalid  mortgage  upon 
property,  in  which  the  deceased  had  no 
interest  at  the  date  of  the  mortgage,  or 
at  any  subsequent  time,  need  not  be  pre- 
sented with  a  claim  upon  a  note  purport- 
ing to  be  secured  therebv.    Otto  v.  Long, 

127  Cal.  471;  59  Pac.  895." 

Result  of  failure  to  present  mortgage  as 
claim.  Where  a  mortgagee  fails  to  pre- 
sent the  mortgage  as  a  claim,  together 
with  the  mortgage  note,  he  waives  the 
right  to  have  the  mortgage  considered  as 
a  lien  on  the  property,  and  is  not  entitled 
to  demand  the  conveyance,  from  the  ad- 
ministrator, of  part  of  the  mortgaged 
property  purchased  by  him,  without  pay- 
ment of  the  price  at  which  it  was  pur- 
chased from  the  estate.    Estate  of  Turner, 

128  Cal.  388;  60  Pac.  967. 

Sufficiency  of  presentation  of  claim  on 
contract.  A  contract  whereby  the  de- 
ceased guaranteed  the  value  of  stock  to 
be  a  certain  amount  at  a  certain  future 
time,  or  he  would  purchase  the  same  at 
such  time,  is  sufficiently  presented  by  at- 
taching a  copy  thereof  to  a  claim  con- 
taining an  offer  to  surrender  the  shares  of 
stock,  duly  indorsed,  in  the  same  condi- 
tion as  when  thev  were  received.  Maurer 
v.  King,  127  Cal.'ll4;  59  Pac.  290. 

Contract  to  purchase  at  certain  time  and 
certain  price.    See  note  ante,  §  1494. 

Effect  of  presentation  and  allowance  of 
claim.  The  presentation  and  allowance  of 
a  judgment  as  a  claim  against  the  estate, 
does  not  destroy  or  merge  the  lien  of  the 
judgment.  Morton  v.  Adams,  124  Cal.  229; 
71  Am.  St.  Rep.  53;  56  Pac.  1038.  A  mort- 
gage is  a  mere  incident  of  the  debt;  and 
the  allowance  of  the  claim  secured  thereby, 
if  sufficient  to  make  it  an  acknowledged 
debt  of  the  estate,  is  also  sufficient  to  keep 
alive  the  mortgage,  and  to  entitle  the 
holder  to  have  it  foreclosed.  Consolidated 
Nat.  Bank  v.  Hayes,  112  Cal.  75;  44  Pac. 
469.  An  allowed  claim  against  the  estate 
of  a  deceased  person  has  the  status  of  an 
acknowledged  debt  of  the  estate,  payable 
in  due  course  of  administration,  and  is 
prima  facie  evidence  of  its  correctness. 
Shiels  v.  Nathan,  12  Cal.  App.  604;  108 
Pac.  34.  The  effect  of  the  allowance  of 
a  contingent  claim  is  to  admit  and  estab- 
lish the  validity  of  the  obligation,  and 
entitle  it  to  be  filed  in  court,  and  ranked 
among  the  acknowledged  debts  of  the  es- 
tate, to  be  paid  in  due  course  of  adminis- 
tration, and  if  still  contingent  at  the  time 
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of  the  settlement  of  accounts,  it  is  within 
the  provisions  of  §§  1648,  1650,  1651,  post. 
Yerdier  v.  Eoaeh,  96  Cal.  467;  31  Pac.  554. 

Contest,  by  heirs,  of  allowance  of  claim. 
See  note  ante,  §  1496. 

V/aiver  of  vendor's  lien.  There  is  no 
statutory  provision  requiring  that  a  claim 
presented  by  a  vendor  against  the  estate 
of  the  deceased  grantee  for  the  amount 
of  the  unpaid  purchase-money  shall  state 
that  the  vendor  claims  a  lien  against  the 
premises  for  the  amount  of  such  claim; 
though  it  is  better  that  such  statement 
be  made,  yet  the  on;ission  to  make  it  does 
not  constitute  a  waiver  of  the  lien,  or 
make  it  inequitable  to  enforce  it.  Selna 
V.  Selna,  125  Cal.  357;  73  Am.  St.  Kep. 
47;  5S  Pac.  16.  The  vendor  in  a  condi- 
tional sale,  electing  to  present  a  claim  for 
the  remainder  of  purchase-money  against 
the  estate,  instead  of  retaking  possession 
of  property  sold  under  the  terms  of  a  con- 
tract, -without  ascertaining  whether  the 
estate  is  solvent  or  insolvent,  waives  his 
right  to  retake  the  property,  where  he 
was  not  misled  as  to  the  condition  of  the 
estate.  Holt  Mfg.  Co.  v.  Ewing,  109  Cal. 
353;  42  Pac.  435. 

Administrator  allowed  for  what  claims 
paid.  Claims  against  an  estate,  which 
have  been  allowed  by  the  administrator 
and  approved  by  the  probate  judge,  have 
the  force  and  effect  of  judgments;  and  it 
is  error  for  the  probate  court  to  reject, 
on  the  final  settlement  of  the  adminis- 
trator's accounts,  sums  paid  by  him  on 
claims  so  allowed;  but  this  rule  applies 
only  to  such  claims  as  are  debts  against 
the  estate,  and  not  to  expenses  incurred 
or  disbursements  made  by  the  adminis- 
trator, the  policy  of  the  law  being  merely 
to  prevent  estates  from  being  squandered 
in  useless  litigation.  Deck's  Estate  v. 
Gerke,  6  Cal.  666. 

Writing  req.uired  to  revive  debt.  When 
the  statute  of  limitations  has  run,  the 
debt  canot  be  revived,  except  by  a  promise 
in  writing,  sirrned  by  the  debtor.  Estate 
of  Galvin,  51  Cal.  215. 

Bill  in  equity  to  enforce  trust  against 
estate.  Where  the  decedent  was  the  sole 
devisee  of  an  estate,  subject  to  a  trust  to 
pay  therefrom  a  certain  sum  to  the  plain- 
tiff, and  a  claim  was  presented  to  the  es- 
tate, and  allowed  in  part  by  the  executor 
and  approved  by  the  judge,  a  bill  in  equity 
lies  against  the  executor  to  enforce  the 
trust  against  the  estate  as  to  the  remain- 
der of  the  claim,  the  same  not  having  been 
waived,  nor  stale,  nor  barred  by  the  stat- 
ute. Walkerly  v.  Bacon,  85  Cal.  137;  24 
Pac.  638. 

Appealability  of  order  directing  pay- 
ment to  attorney  for  administrator.  The 
demand  of  an  attorney  for  services  ren- 
dered the  administrator  in  the  settlement 
of   the   estate,   presented   to   him   and   ap- 


proved, and  allowed  by  the  court,  and  or- 
dered paid  in  the  due  course  of  adminis- 
tration, although  not  technically  a  "claim" 
within  the  meaning  of  §  963,  ante,  will  be 
treated  as  such,  and  the  order  directing 
its  pavment  is  appealable.  Stuttmeister  v. 
Superior  Court,  72  Cal.  487;  14  Pac.  35. 

Claim  cannot  be  allowed  when.  After 
an  order  is  made,  assigning  and  setting 
apart  to  the  widow  the  whole  estate, 
where  it  is  less  than  fifteen  hundred  dol- 
lars in  value,  no  subsequent  claim  can  be 
allowed  against  the  estate.  Wills  v.  Booth, 
6  Cal.  App.  197;  91  Pac.  759. 

Validity  of  allowance  of  claim.  The 
fact  that  a  claim  is  defectively  verified 
does  not  render  the  allowance  thereof  void. 
Estate  of  Swain,  67  Cal.  637;  S  Pac.  497. 

Allowance  of  claim  binding  and  conclu- 
sive when.  Subject  to  the  right  of  an  in- 
terested party  to  have  the  allowance  of 
a  claim  set  aside  for  cause,  the  proceed- 
ing, if  recular,  is  binding.  Shiels  v.  Na- 
than, 12  Cal.  App.  616;  108  Pac.  31.  An 
allowed  claim  does  not  have  the  dignity 
and  force  of  an  absolute  judgment  until, 
upon  the  settlement  of  an  account,  an 
order  is  made  directing  the  representative 
of  the  estate  to  pay  it;  prior  to  that  time, 
it  ranks  as  an  acknowledged  debt,  but  it 
is  still  subject  to  contest  by  the  heirs. 
Haub  V.  Leggett,  160  Cal.  491;  117  Pac. 
556.  The  allowance  of  a  claim  against 
an  administrator  in  one  state  is  not  con- 
clusive, nor  any  evidence,  against  an  ad- 
ministrator in  another  state.  Richards  v. 
Blaisdell,  12  Cal.  App.  101;  106  Pac.  732. 

Heirs  may  require  proof  of  allowed 
claim.  The  heirs  of  the  deceased  have  the 
right  to  go  behind  the  allowance  of  claims 
against  the  estate  by  the  administrator 
and  the  approval  thereof  by  the  probate 
judge,  and  to  require  proof  of  the  original 
indebtedness,  upon  the  hearing  of  a  peti- 
tion for  the  sale  of  real  estate  to  pay 
debts.  Beckett  v.  Selover.  7  Cal.  215;  68 
Am.  Dec.  237;  Estate  of  Schroeder,  46  Cal. 
304. 

Burden  of  proof  when  claim  contested. 
Where  claims  have  been  allowed  as  pre- 
sented, the  presumption  is  that  they  were 
allowed  upon  vouchers  an4  proofs  satis- 
factory to  the  administrator  and  the  court; 
and  if  the  heirs  contest  the  allowance,  the 
burden  of  proof  is  cast  upon  them.  Es- 
tate of  Swain,  67  Cal.  637;  8  Pac.  497. 
The  hearing  as  to  the  validity  of  a  claim, 
after  its  allowance,  and  at  a  subsequent 
stage  of  the  proceedings,  when  the  heir, 
for  the  first  time,  becomes  a  party,  is  not 
in  the  nature  of  a  review,  upon  appeal,  of 
the  action  of  the  administrator  or  probate 
judge  in  allowing  the  claim;  the  effect  of 
the  allowance  of  the  claim  by  the  admin- 
istrator or  probate  judge  is  to  make  it 
prima  facie  evidence  of  the  claim,  and  to 
cast   the   onus   of  proof   on   the   heir   con- 
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testing  it.  Estate  of  Crosby,  55  Cal.  574. 
The  allowance  of  a  claim  is  a  judicial  act, 
which  entitles  it  to  rank  as  an  acknowl- 
edged debt  of  the  estate,  to  be  paid  in 
due  course  of  administration;  but,  as  a 
judicial  act,  it  is  not  binding  and  con- 
clusive against  the  heirs,  because  they 
are  not  parties  to  it;  they  have  therefore 
the  right  to  question  the  allowance  at  the 
settlement  of  estate,  but  the  burden  of 
showing  the  invalidity  of  the  allowance 
is  cast  upon  them.  Estate  of  Swain,  67 
Cal.  637;  8  Pac.  497.  A  claim  duly  al- 
lowed, approved,  and  filed  against  the  es- 
tate, is  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due 
course  of  administration;  in  the  event, 
thereafter,  of  a  contest  as  to  such  claim, 
arising  in  the  course  of  administration, 
the  burden  of  proof  is  on  the  contestant. 
Estate  of  Loshe,  62  Cal.  413.  There  are 
two  points  in  the  administration  of  the 
estate  where  an  approved  claim  may  be 
contested;  viz.,  when  application  is  made 
for  the  sale  of  real  estate  (§  1540,  post), 
and  when  an  account  is  rendered  for  set- 
tlement (§  1636,  post);  but,  in  making  the 
contest  in  either  case,  the  contestant  has 
the  affirmative,  and  must  show  cause.  Es- 
tate of  Loshe,  62  Cal.  413. 

Claim  rejected  when.  Though  a  claim 
against  an  estate  has  been  reduced  to 
judgment  in  another  state,  such  claim,  if 
presented  to  the  ancillary  administrator 
with  the  will  annexed  in  this  state,  should 
be  rejected,  where  the  time  for  presenta- 
tion of  claims  in  this  state  has  expired, 
and  where  the  claim  is  accompanied  by  an 
insufficient  affidavit.  Richards  v.  Blais- 
dell,  12  Cal.  App.  101;  106  Pac.  732. 

Secret  rejection  of  claim  inoperative. 
The  executor  must,  on  demand,  return  a 
rejected  claim  to  the  claimant,  with  his 
official  action  indorsed  thereon;  if  he 
secretly  rejects  the  claim,  and  refuses  to 
deliver  it  to  the  claimant,  or  to  inform 
him  of  the  action  taken  thereon,  it  oper- 
ates, or  may  operate,  as  a  fraud  upon  the 
claimant,  and  becomes  inoperative  as  a 
rejection.  Cowgill  v.  Dinwiddle,  98  Cal. 
481;  33  Pac.  439.  Where  a  claim  is  pre- 
sented to  the  executor,  who  secretly  re- 
jects it,  and  refuses,  on  demand  made  by 
the  claimant,  to  inform  the  latter  of  his 
action,  the  previous  presentation  may  be 
treated  by  the  claimant  as  nugatory,  and 
he  may  again  present  the  claim,  notwith- 
standing the  demand  is  made  more  than 
three  months  after  the  secret  rejection. 
Steward  v.  Hinckel,  72  Cal.  187;  13  Pac. 
494. 

Date  of  rejection  of  claim.  Whore  a 
claim  was  presented,  and  thereafter,  upon 
inquiry,  the  attorney  for  the  claimant  was 
told  by  the  attorney  for  the  executor  that 
he  might  consider  the  claim  rejected  upon 
that  day,  but  the  executor's  attorney   re- 


fused to  permit  an  inspection  of  the  claim 
or  to  return  it  to  the  claimant,  the  fact 
that  the  claim  was  marked  rejected  as  of 
a  date  prior  thereto  does  not  constitute  a 
rejection  of  the  claim  as  of  that  date, 
binding  upon  the  claimant,  and  it  may  be 
disregarded  by  the  claimant.  Cowgill  v. 
Dinwiddle,  98  Cal.  481;  33  Pac.  439. 

Election  to  consider  claim  rejected.  A 
claimant  who  has  not  elected  to  consider 
his  claim  rejected  upon  the  tenth  day  after 
presentation,  may,  subsequently  thereto, 
and  at  any  time  before  official  action  by 
the  executor  thereon,  elect,  at  his  option, 
to  consider  his  claim  as  rejected,  and  may, 
under  §  1498,  post,  bring  an  action  thereon 
within  three  months  after  notice  of  such 
election,  and,  in  the  absence  of  other 
proof,  suit  brought  is  conclusive  evidence 
of  such  election,  and  notice  thereof.  Cow- 
gill V.  Dinwiddle,  98  Cal.  481;  33  Pac.  439. 

Value  of  services  as  claim,  measured 
how.  The  value  of  land  agreed  to  be  con- 
veyed as  compensation  for  services  ren- 
dered the  deceased,  is  properly  taken  as 
the  measure  of  the  value  of  such  services, 
as  a  claim  against  the  estate.  Estate  of 
Towne,  143  Cal.  507;  77  Pac.  446. 

Attorney  for  executor  may  perform 
what  acts  regarding  claims.  The  allow- 
ance or  rejection  of  a  claim  is  an  official 
act,  which  the  attorney  of  the  executor 
has  not  the  power  to  perform;  but  the  de- 
livery of  a  rejected  claim  to  the  owner 
thereof,  upon  demand,  is  a  mere  minis- 
terial act,  which  such  attorney  has  the 
right  to  perform,  and  his  action  therein, 
of  delivery  or  refusal  to  deliver,  or  to 
allow  the  inspection  of  the  claim,  binds 
the  executor.  Cowgill  v.  Dinwiddle,  98 
Cal.  481;  33  Pac.  439. 

Judgment  on  allowed  claim.  Where  a 
claim  was  treated  as  rejected,  and,  pend- 
ing action  thereon,  was  approved  and  filed 
as  an  allowed  claim,  a  judgment  for  costs 
is  the  full  extent  of  the  relief  to  which 
the  plaintilf  is  entitled:  a  judgment  upon 
the  claim  could  have  no  greater  eft'ect 
than  that  of  an  approved  claim.  Hall  v. 
Cayot,  141  Cal.  13;  74  Pac.  299. 

Statute  of  limitations.  The  allowance 
of  a  claim  has  the  effect  to  stop  the  run- 
ning of  the  statute  of  limitations;  but  the 
mere  presentation  of  the  claim  has  no  such 
effect.  Barclay  v.  Blackinton,  127  Cal. 
189;  59  Pac.  834.  The  statute  does  not 
run  against  an  allowed  claim:  the  creditor 
is  in  no  default,  and  has  established  his 
claim  in  the  only  method  authorized  by 
law,  and  it  often  happens  that  an  estate 
is  so  involved  in  litigation,  that  no  fund 
would  be  available  for  the  payment  of 
debts  until  all  the  claims  against  the  es- 
tate would  be  barred  by  lapse  of  time, 
if  the  statute  ran  against  claims  duly 
allowed.    Estate  of  Schroeder,  46  Cal.  305. 
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Suspension  of  statute  of  limitations  on 
mortgage  of  homestead.  See  note  ante, 
§  1475. 

Statute  of  limitations  does  not  run  be- 
tween date  of  presentation  and  date  of  re- 
jection by  judge.     See  note  ante.  §  1493. 

Claim  for  gratuitous  services  disallowed. 
See  note  ante,  §  1493. 

Effect  of  allowance  of  claims  against  estates  of 
decedents.     See   nute   t;.")   Am.   Dec.    I'il. 

CODE  COMMISSIONERS' NOTE.  Stats.  1861, 
p.  638,  §  4'J.  Some  changes  have  been  made  in 
this  section,  so  as  to  obviate  the  necessity  of  a 
claimant  parting  with  the  possession  of  any  writ- 
ten  evidence  of  his  demand,  when   endeavoring  to 


collect  it.  The  allowance  of  a  demand  secured 
by  mortgage  gives  the  claim  all  the  virtues  and 
properties  which  a  judgment  against  executors 
can' have  under  our  system  (see  §  1504,  post). 
I'alkner  v.  Folsom,  6  Cal.  412.  In  Willis  v.  Far- 
ley, 24  Cal.  501,  the  ob.iection  was  made  that  the 
claim,  as  presented  and  allowed,  was  not  tiled 
in  the  probate  court.  Section  133  of  the  Pro- 
bate Act,  as  it  stood  before  it  was  amended  in 
1861,  provided  that  "every  claim  which  has  been 
allowed  shall  be  tiled  in  the  probate  court."  etc. 
The  statute  did  not  declare  by  whom  it  should 
be  filed;  and  whether  this  duty  was  to  be  per- 
formed bv  the  creditor  or  administrator  cannol 
affect  the"  question,  as  the  statute  has  specified 
the  presentation  of  the  claim  as  the  only  act 
essential  to  save  the  debt  from  becoming  barred. 
§§  130, 131. 


§  1498.  Rejected  claims  to  be  sued  for  within  what  time.  Wlien  a  claim 
is  rejected  either  by  the  executor  or  administrator,  or  a  judge  of  the  supe- 
rior court,  written  notice  of  such  rejection  shall  be  given  by  the  executor  or 
administrator  to  the  holder  of  such  claim  or  to  the  person  filing  or  presenting 
the  same,  and  the  holder  must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator  within  three  months  after  the  date  of  service  of 
such  notice  if  the  claim  be  then  due,  or  within  two  months  after  it  becomes 
due,  otherwise  the  claim  shall  be  forever  barred. 


Time  for  bringing  suit.    Post,  §  1501. 
Statute  of  limitations. 

1.  Generally.    Ante,  §§  335-363. 

2.  Vacancy    in    administration    does    not    af- 
fect.   Post,  §  1501. 

Time  for  bringing  action  after  death.  Ante, 
§  353. 

Legislation  §  1498.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  134,  which 
read:  "When  a  claim  is  rejected  either  by  the 
executor  or  administrator,  or  the  probate  judge, 
the  holder  shall  bring  suit  in  the  proper  court 
against  the  executor  or  administrator,  within 
three  months  after  the  date  of  its  rejection,  if 
it  be  then  due,  or  within  three  months  after  it 
becomes  due,  otherwise  the  claim  shall  be  for- 
ever barred."  When  §  1498  was  enacted  in 
1872,  (1)  "shall"  was  changed  to  "must"  after 
"holder,"  (2)  "three  months"  was  changed  to 
"two  months,"  and  (3)  "shall  be"  was  changed 
to  "is"  before   "forever  barred." 

2.  Amended  by  Code  Anidts.  1880,  p.  91,  the 
section  then  reading,  "§  1498.  When  a  claim  is 
rejected  either  by  the  executor  or  administrator, 
or  a  judge  of  the  siiperior  court,  the  holder  must 
bring  suit  in  the  proper  court  against  the  execu- 
tor or  administrator  within  three  months  after  the 
date  of  its  rejection,  if  it  be  then  due,  or  within 
two  months  after  it  becomes  due,  otherwise  the 
claim  shall  be  forever  barred." 

3.  Amendment  by  Stats.  1901,  p.  216;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1909,  p.  147,  (1)  add- 
ing "written  notice  of  such  rejection  shall  be 
given  by  the  executor  or  administrator  to  the 
holder  of  such  claim  or  to  the  person  presenting 
the  same  and";  (2)  substituting  "after  the  date 
of  service  of  such  notice  if  the  claim  be  then 
due,"  for  "after  the  date  of  its  rejection,  if  it  be 
then  due." 

5.  Amended  by  Stats.  1915,  p.  542,  in  the 
clause  added  in  1909,  inserting  (a)  "filing  or"  in 
the  phrase  "to  the  person  filing  or  presenting  the 
same,"  and  (b)  a  comma  after  "same." 

Application  of  statute.  Where  the  de- 
fendant in  an  aetiou  dies  pending  suit, 
all  that  is  required  of  the  plaintiff  is  the 
presentation  of  the  claim  within  the  time 
limited  therefor;  this  section  has  no  ap- 
plication to  an  action  already  pending, 
and  the  fact  that  the  suit  may  be  re- 
vived against  the  executors  more  than 
three   months   after   the   rejection   of   the 


claim  cannot  affect  the  cause  of  action. 
Gregory  v.  Clabrough,  129  Cal.  475;  62 
Pac.  72". 

Limitations,  law  of  what  jurisdiction 
controls.  The  fact  that  the  local  remedy 
on  a  claim  against  an  estate  has  become 
barred  in  one  jurisdiction  cannot  affect 
the  local  remedy  in  another  jurisdiction, 
which  is  not  barred  by  the  laws  thereof; 
if  the  remedy  is  not  barred  in  this  state, 
the  claim  may  be  enforced  in  proceedings 
for  the  ancillary  administration  of  prop- 
erty situated  here.  McKee  v.  Dodd,  152 
Cal.  637;  125  Am.  St.  Rep.  82;  14  L.  R.  A. 
(N.  S.)  780;  93  Pac.  854. 

Construction  of  statutes  of  limitation. 
The  special  statutory  limitation  of  three 
months  after  the  rejection  of  a  claim,  in 
which  to  bring  action  thereupon,  is  in- 
dependent of  and  collateral  to  the  general 
statute  of  limitations;  it  may  shorten,  but 
it  cannot  lengthen,  the  operation  of  the 
general  statute.  Barclay  v.  Blackinton, 
127  Cal.  189;  59  Pac.  834.  The  policy  of 
the  law  is,  to  settle  up  estates  as  speedily 
as  possible,  to  pay  the  just  debts  and  ex- 
penses, and  to  distribute  the  property  to 
the  rightful  heirs  or  devisees:  for  this 
reason  statutes  are  justified  and  upheld, 
that  shorten  the  period  and  the  time  of 
presenting  and  bringing  suits  on  claims 
against  estates.  Barclay  v.  Blackinton, 
127  Cal.  189;  59  Pac.  834.  The  provision, 
that  when  a  claim  is  not  due,  suit  shall 
be  brought  within  two  months  after  it 
becomes  due,  was  manifestly  not  intended 
to  shorten  the  time  allowed  for  the  com- 
mencement of  an  action,  but  to  extend  it: 
the  statute  itself  makes  this  obvious. 
Maurer  v.  King,  127  Cal.  114;  59  Pac.  290. 

Three-month  period  begins  when.  The 
period  of  three  months  within  which  an 
action    upon    a    rejected    claim    must    be 
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brought,  under  this  section,  did  not  com- 
mence to  run,  before  the  amendment  to 
this  section  in  1909,  until  the  actual  re- 
jection of  the  claim  by  an  indorsement  to 
that  effect  (Bank  of  Ukiah  v.  Shoemake, 
67  Cal.  147;  7  Pac.  420);  and  when  there 
was  a  rejection  of  the  claim  by  either  the 
administrator  or  the  judge,  the  statute 
commenced  to  run  from  the  date  of  such 
rejection.  Jones  v.  Walden,  145  Cal.  523; 
78  Pac.  1046.  Where  the  executor  ne- 
glects for  more  than  ten  days  to  indorse 
on  the  claim  his  allowance  or  rejection 
thereof,  the  claim  only  becomes  a  rejected 
claim  on  the  expiration  of  the  ten  days, 
and  a  suit  commenced  within  three  months 
from  that  time  is  not  barred.  Eice  v. 
Innskeep,  34  Cal.  224.  Where  a  claim  has 
been  once  presented  and  rejected,  and  the 
claimant,  deeming  the  claim  as  presented 
not  formal  enough,  makes  a  second  pres- 
entation, the  executor  giving  no  formal 
or  apparent  consent  that  the  first  rejec- 
tion shall  be  set  aside,  or  that  the  second 
will  be  treated  as  the  only  one  made,  and 
the  claim  is  rejected  a  second  time,  the 
statute  of  limitations  runs  from  the  date 
of  the  first  rejection.  Gillespie  v.  Wright, 
93  Cal.  169;  2S  Pac.  862. 

Election  of  claimant  to  consider  his 
claim  rejected.    See  note  ante,  §  1496. 

Claim  allowed  in  part,  time  for  begin- 
ning action  on  residue.  The  allowance  of 
a  claim,  only  in  part,  is  a  rejection  of  the 
residue;  and  if  an  action  is  not  begun 
within  three  months  thereafter,  it  is 
barred,  under  this  section,  notwithstand- 
ing it  is  begun  within  three  months  from 
the  approval  by  the  judge  of  the  part 
allowed;  and  such  claim  need  not  have 
been  presented  to  the  judge,  whose  ac- 
tion was  not  necessary  to  the  completion 
of  the  rejection,  which  it  cannot  affect. 
Jones  V.  ' Walden,  145  Cal.  523;  78  Pac. 
1046.  Where  a  claim  against  the  estate 
was  for  principal  and  interest  of  a  note 
secured  by  mortgage,  but  the  principal 
debt  only  was  allowed,  and  no  action  was 
brought  to  foreclose  the  mortgage  for 
principal  and  interest  within  three  months 
after  the  allowance  of  the  claim,  a  claim 
for  the  accrued  interest  is  barred,  and 
there  can  be  no  foreclosure  of  the  mort- 
gage therefor.  Consolidated  Nat.  Bank  v. 
Hayes,  112  Cal.  75;  44  Pac.  469. 


Premature   action   on  contingent  claim. 

An  action  upon  a  rejected  claim  against 
the  estate,  based  upon  a  promise  to  pay 
money  when  certain  property  was  sold,  is 
upon  a  contingent  claim,  and  cannot  be 
maintained  prior  to  the  sale  of  such  land, 
and  must  be  brought,  if  at  all,  within  two 
months  thereafter.  Brooks  v.  Lawson,  136 
Cal.  10;  68  Pac.  97.  An  action  upon  a  re- 
jected contingent  claim,  brought  within 
three  months  after  its  rejection,  but  be- 
fore the  claim  is  due,  is  premature,  and 
cannot  be  sustained.  Morse  v.  Steele,  133 
Cal.  456;  64  Pac.  690. 

Action  for  services  performed  in  foreign 
country.  The  fact  that  services  to  be  per- 
formed under  a  contract  made  with  the 
deceased  in  his  lifetime  were  to  be  per- 
formed, or  were  performed,  in  a  foreign 
country,  does  not  affect  the  right  of  the 
person  rendering  the  services  to  maintain 
an  action  thereon  in  the  courts  of  this 
state.  McCann  v.  Pennie,  100  Cal.  547;  35 
Pac.  158. 

Recovery  only  on  cause  of  action  set  up 
in  claim.  In  an  action  upon  a  rejected 
claim,  the  plaintiff  cannot  recover  upon 
any  other  cause  of  action  than  the  one  set 
up  in  the  claim  presented  and  rejected. 
Bechtel  v.  Chase,  156  Cal.  707;  106  Pac.  81. 

Action  barred  when.  An  action  upon  a 
rejected  claim,  not  brought  within  the 
time  prescribed,  is  barred.  Goff  v.  Ladd, 
161  Cal.  257;  118  Pac.  792. 

Statute  of  limitations  runs  to  filing  of 
complaint.  W'here  the  complaint,  in  an  ac- 
tion against  the  administrator,  is  amended, 
but  alleges  the  same  facts  as  those  alleged 
in  the  original  complaint,  there  is  no 
change  in  the  identity  of  the  cause  of  ac- 
tion, and  the  statute  of  limitations  runs 
only  to  the  filing  of  the  original  com- 
plaint. Vanderslice  v.  Matthews,  79  Cal. 
273;  21  Pac.  748. 

Administrator  cannot  grant  extension  of 
credit.    See  note  ante,  §  1493. 

Limitation  of  action,  where  presentation 
not  required.     See  note  ante,  §  1493. 

CODE  COIvIMISSIONERS'  NOTE.  See  note  to 
§§  1490—1494,  ante,  and  particularly  note  to 
§  1494,  subd.  4,  "Judgment,"  and  cases  there 
cited.  The  lime  between  the  death  and  adminis- 
tration makes  no  difference,  if  the  suit  is  brought 
on  a  demand  properly  presented  after  administra- 
tion is  granted.  Danglada  v.  De  la  Guerra,  10 
Cal.  38T. 


§  1499.  Claims  barred  by  statute  of  limitations.  When  and  whom  judge 
may  examine.  No  claim  must  be  allowed  by  the  executor  or  administrator, 
or  by  a  judge  of  the  superior  court,  which  is  barred  by  the  statute  of  limi- 
tations. When  a  claim  is  presented  to  a  judge  for  his  allowance,  he  may, 
in  his  discretion,  examine  the  claimant  and  others,  on  oath,  and  hear  any 
legal  evidence  touching  the  validity  of  the  claim.  No  claim  against  any 
estate,  which  has  been  filed  and  allowed,  or  presented  and  allowed,  is  affected 
by  the  statute  of  limitations,  pending  the  proceedings  for  the  settlement  of 
the  estate. 
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Legislation  g  1499.  1.  Enacted  March  11. 
1872:  based  on  Probate  Act  1851,  §  135,  as 
amended  by  Stats.  1863-fi4,  p.  370,  which  read: 
"No  claim  shall  be  allowed  by  the  executor  or 
administrator,  or  by  the  probate  judRe,  which  is 
barred  by  the  statute  of  limitations.  When  a 
claim  shall  be  presented  to  the  probate  judire  for 
his  allowance,  he  may.  in  his  discretion,  examine 
the  claimant  and  other  persons  on  oath  touching 
the  validity  -of  the  claim,  and  may  hear  any 
other  legal  evidence  in  relation  thereto."  The 
changes  from  the  original  code  section  are  noted 
infra. 

2.  Amended  by  Code  A.mdts.  1880,  p.  91,  (1) 
in  first  sentence,  changing  "the  probate  .iudge" 
to  "a  judge  of  the  superior  court";  (2)  in  second 
sentence,  (a)  changing  "the  probate  judge"  to 
"a  judge,"  and  Cb)  omitting  "other"  before 
"legal." 

3.  Amendment  by  Stats.  lOOlj  p.  216;  un- 
constitutional.    See  note  ante.  §  5. 

4.  Amended  by  Stats.  1907,  p.  578,  adding 
the  last  sentence. 

5.  Amended  by  Stats.  1915,  p.  542,  inserting 
in  the  last  sentence  "filed  and  allowed,  or,"  be- 
fore "presented  and  allowed." 

Statute  lie.^ins  to  run  ■when.  Where  no 
time  is  sppnified  within  which  a  loan  of 
money  is  to  be  repaid,  the  presumption 
of  law  is,  that  it  is  to  be  repaid  on  de- 
mand, and  the  statute  begins  to  run  from 
the  time  of  the  loan.  Borland  v.  Borland, 
66  Cal.  189;  5  Pae.  77.  The  statute  does 
not  begin  to  run,  where  no  administration 
exists  on  the  estate  at  the  time  the  cause 
of  action  accrues.  Heeser  v.  Taylor,  1  Cal. 
App.  619;  82  Pae.  977. 

Demurrer  based  on  statute  of  limita- 
tions. "When  it  does  not  affirmatively  ap- 
pear upon  the  face  of  the  complaint  that 
the  claim  is  barred  by  the  statute,  a  de- 
murrer based  upon  the  statute  of  limita- 
tions is  not  allowable.  Wise  v.  Hogan,  77 
Cal.  184;  19  Pae.  278. 

Administrator  cannot  waive  bar  nor 
presentation.  The  administrator  is  not 
authorized  to  waive  the  statute  of  limita- 
tions upon  a  claim  which  is  barred  by 
the  statute,  nor  the  presentation  of  it 
against  the  estate.  Boyce  v.  Fisk,  110  Cal. 
107;  42  Pae.  473.  The  administrator,  be- 
ing prohibited  from  allowing  or  paying 
any  claim  against  the  deceased  which  is 
barred,  cannot,  by  appearing  and  answer- 
ing a  supplementary  complaint  in  an  ac- 
tion originally  brought  against  the  de- 
ceased, in  which  the  summons  was  not 
returned  within  the  time  limited  by  stat- 
ute, waive  the  objection.  Vrooman  v.  Li 
Po  Tai,  113  Cal.  302;  45  Pae.  470. 

Testator's  waiver  of  bar.  Where  the 
testator,  in  his  will,  expressly  waives  the 
statute  of  limitations,  and  directs  his  ex- 
ecutor to  pay  the  claims  against  him,  with- 


out regard  to  any  statute  of  limitations, 
such  waiver  is  binding,  on  the  executor, 
and  enforceable  against  him  in  an  action 
by  the  creditors.  Glassell  v.  Glassell,  147 
Cal.  510;  82  Pae.  42. 

Barred  mortgage  cannot  be  revived. 
"Where  a  mortgage  is  barred  before  the 
death  of  an  administrator,  such  bar  can- 
not be  affected  by  the  subsequent  appoint- 
ment of  an  administrator,  or  any  proceed- 
ings attempted  by  the  mortgagee  after 
such  appointment.  Eegents  of  University 
v.  Turner,  159  Cal.  541;  Ann.  Cas.  1912C, 
1162;  114  Pae.  842. 

Barred  claim  cannot  be  allowed.  Neither 
the  executor  nor  the  .judge  has  any  right 
to  allow  any  part  of  a  claim  which  is 
barred  by  the  statute.  Etehas  v.  Orena, 
127  Cal.  588;  60  Pae.  45.  After  a  claim 
is  barred  by  the  general  statute  of  limita- 
tions, it  can  never  be  allowed  or  made  a 
valid  claim  against  the  estate  by  any  act 
or  neglect  of  the  administrator.  Barclay 
V.  Blackinton,  127  Cal.  189;  59  Pae.  834. 

Barred  claims  rejected.  Claims  barred 
by  the  statute  should  be  rejected.  Scott 
Stamp  etc.  Co.  v.  Leake,  9  Cal.  App.  511; 
99  Pae.  731.  Where  the  claim,  as  pre- 
sented, is  of  a  mere  money  demand  which 
is  barred,  upon  its  face,  by  the  statute. 
the  executor  must  reject  the  claim,  and 
the  claimant  cannot  prevent  the  bar  of 
the  statute  by  setting  forth  a  trust  claim 
in  his  complaint.  McGrath  v.  Carroll,  110 
Cal.  79;  42  Pae.  466. 

Payments  of  barred  mortgage  as  pre- 
requisite to  suit  to  quiet  title.  Where  the 
deceased  owed  a  valid  mortgage  debt, 
barred  by  the  statute,  and  his  executor 
brings  an  action  to  quiet  title  against  the 
mortgagee,  the  court  may  order  the  dis- 
missal of  the  action,  unless  the  executor 
pay  the  mortgage  debt.  Boyce  v.  Fisk, 
110  Cal.  107;  42  Pae.  473. 

Bar  insisted  upon  on  appeal.  No  claim 
barred  by  the  statute  can  be  allowed 
against  the  estate  of  a  deceased  person; 
and  the  executor  or  administrator  may 
insist  upon  the  bar  of  the  statute,  though 
not  pleaded,  whenever  the  bar  appears 
upon  the  record,  and  may  raise  the  objec- 
tion upon  appeal  for  the  first  time.  Eeay 
v.  Heazelton,  12S  Cal.  335;  60  Pae.  977. 

Statute  of  non-claim  as  equivalent  of  limitation 
within  rule  that  running  of  the  latter  against 
debt  secured  will  bar  remedy  on  the  mortgage. 
See  note  31  L.  R.  A.   (N.  S.)    1013. 

CODE  COMMISSIONEKS'  NOTE.  See  notes  to 
§§ 1490-1494,  ante. 
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upon    homestead.      See  §  1475, 


waived  in  the  complaint,  but  no  counsel  fees  shall  be  recovered  in  such  action 
unless  such  claim  be  so  filed  or  presented. 

This  section  construed  with  §  1502,  post. 
See  note  post,  §  1502. 

Probate  court  cannot  give  surviving 
partner  control.  A  surviviug  partner,  be- 
ing entitled  to  the  possession  and  control 
of  the  partnership  effects,  can  proceed 
directly  to  the  superior  court  to  obtain 
the  control  and  to  have  a  partition  of  the 
real  estate  belonging  to  the  partnership, 
but  standing  in  the  name  of  his  deceased 
partner:  the  probate  court  does  not  pos- 
sess the  judicial  means  of  giving  relief  in 
such  case.  Gray  v.  Palmer,  9  Cal.  616; 
and  see  McKay  v.  Joy,  2  Cal.  Uurep.  639; 
9  Pac.  940;  Painter  v."  Painter,  68  Cal.  395; 
9  Pac.  450. 

Duty  of  administrator.  It  is  an  admin- 
istrator's duty  to  insist  upon  a  compli- 
ance with  this  section,  to  protect  the  estate 
against  unnecessary  litigation.  Burke  v. 
Maguire,  154  Cal.  456;  98  Pac.  21. 

Bidder  on  sale  of  real  estate  does  not 
hold  claim.  A  person  who  has  tiled  in  the 
probate  court  an  advanced  bid  for  a  pro- 
bate sale  does  not  hold  a  debt  or  claim 
against  the  estate.  Estate  of  Williams,  3 
Cal.  Unrep.  788;  32  Pac.  241. 

Necessity  of  presenting  claim,  other 
than  mortgage,  for  allowance.  No  action 
can  be  maintained  upon  a  claim  which  has 
not  first  been  presented.  Barthe  v.  Rogers, 
127  Cal.  52;  59  Pac.  310.  A  claim  need 
not  be  presented  for  allowance,  if  a  party 
brings  himself  within  this  section.  Flores 
V.  Stone,  21  Cal.  App.  105;  131  Pac.  348. 
Where  a  legatee  seeks  only  a  money  judg- 
ment against  the  estate  of  a  deceased 
wife,  a  presentation  of  the  claim  against 
her  estate  is  essential  to  the  cause  of  ac- 
tion. Burke  v.  Maguire,  154  Cal.  456;  98 
Pac.  21.  An  action  cannot  be  maintained 
upon  a  claim,  founded  on  contract,  that 
has  not  been  presented.  Scott  Stamp  etc. 
Co.  V.  Leake,  9  Cal.  App.  511;  99  Pac.  731; 
Morse  v.  Steele,  149  Cal.  303;  86  Pac.  693. 
Where  the  administrator  of  a  deceased 
partner  takes  possession  of  the  assets, 
the  surviving  partner  cannot  bring  suit 
against  such  administrator  for  his  inter- 
est in  such  assets  until  he  presents  his 
claim  against  the  estate.  McKav  v.  Joy, 
2  Cal.  Unrep.  639;  9  Pac.  940.  The  neces- 
sity of  presenting  a  claim  against  the  es- 
tate of  a  decedent  is  dispensed  with,  when 
relief  is  sought  only  against  property 
upon  which  there  is  a  demand  secured  by 
lien  fixed  in  proceedings  supplementary 
to  execution.  Nordstrom  v.  Corona  City 
Water  Co.,  155  Cal.  206;  132  Am.  St.  Rep. 
81;  100  Pac.  242.  Where  a  trust  devolved 
upon  a  husband  in  his  lifetime,  and  the 
trust  fund  was  segregated  by  him,  the 
trust,  upon  his  death,  devolves  upon  his 
personal   representative,  and  no  presenta- 


Encumbrasces 
ante. 

Legislation  §  1500.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act  1651,  §  136,  which 
read:  '"Xo  holder  of  any  claim- against  an  estate 
shall  maintain  any  action  thereon,  unless  the 
claim  shall  have  been  first  presented  to  the  ex- 
ecutor or  administrator."  When  enacted  in  1872, 
§  1500  read:  "Xo  holder  of  any  claim  against 
an  estate  shall  maintain  any  action  thereon, 
unless  the  claim  is  first  presented  to  the  execu- 
tor or  administrator,  except  in  the  following  case: 
an  action  may  be  brought  by  any  holder  of  a 
mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where 
all  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  in  the  complaint." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  366, 
being  a  restoration  of  the  Practice  Act,  §  136, 
except  that  it  retained  the  word  "is"  instead  of 
"shall  have  been." 

3.  Amended  by  Code  Amdts.  1875-76,  p.  103, 
being  a  restoration  of  the  original  code  section, 
with  the  addition  of  the  final  clause,  beginning 
"but  no  counsel." 

4.  Amendment  by  Stats.  1901,  p.  217;  un- 
constitutional.   See  note  ante,  §  5. 

5.  Amended  by  Stats.  1915,  p.  542,  inserting 
(1)  "filed  with  the  clerk,  or,"  before  "presented 
to  the  executor,"  in  the  first  clause,  and  (2) 
"filed  or,"  in  the  phrase  "unless  such  claim  be  so 
filed  or  presented,"  at  the  end  of  the  section. 

Construction  and  application  of  section. 

Although  this  section,  if  construed  liter- 
ally, would  apply  only  to  an  action  com- 
menced after  the  death  of  the  mortgagor, 
yet,  when  construed  like  all  other  remedial 
statutes,  it  should  not  be  confined  to  cases 
falling  within  its  exact  letter,  but  should 
be  given  effect  according  to  its  spirit  and 
reason,  and,  when  so  construed,  it  applies 
to  an  action  pending  at  the  time  of  the 
mortgagor's  death.  Hibernia  Sav.  &  L. 
Soc.  V.  Waekenreuder,  99  Cal.  503;  34  Pac. 
219.  This  section  has  no  reference  to  an 
action  for  specific  performance,  in  which 
it  is  not  claimed  that  the  estate  is  in- 
debted to  the  plaintiff,  or  that  he  holds 
any  claim  payable  out  of  the  estate  in 
the  course  of  administration.  Furman  v. 
Craine,  18  Cal.  App.  41;  121  Pac.  1007. 
This  section  only  applies  to  cases  where 
the  flote  and  the  mortgage  constitute  a 
claim  against  the  estate,  and  has  no  ap- 
plication to  a  case  where  the  deceased  pur- 
chased the  land  subject  to  a  mortgage,  in 
which  case  there  is  no  claim  to  be  pre- 
sented against  his  estate.  Ryan  v.  Holli- 
day,  110  Cal.  335;  42  Pac.  891.  An  action 
may  be  maintained  by  a  party  against  the 
executor  of  the  deceased  trustee,  where 
certain  notes  or  property  were  assigned  to 
the  deceased,  in  trust,  to  collect  the  same, 
and  pay  part  of  the  proceeds  to  such 
party:  such  trust  devolves  upon  the  ex- 
ecutor, and,  in  such  case,  this  section  has 
no  application.  Tyler  v.  Mayre,  95  Cal. 
160;  27  Pac.  160. 

Statutory  construction.  Implied  exclu- 
sion.   See  note  ante.  §  1475. 

This  section  and  §  1475,  ante,  construed 
together.     See  note  ante,  §  1475. 
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tion  of  a  claim  against  the  husband's  es- 
tate is  required  as  a  condition  precedent 
to  a  recovery  of  the  fund  from  the  admin- 
istrator, for  it  is  no  part  of  the  husband's 
estate.  Kauffman  v.  Foster,  3  Cal.  App. 
741;  86  Pac.  1108.  The  presentation  is 
not  required  of  a  claim  for  damages  for 
wrongful  acts,  before  the  bringing  of  an 
action  to  recover  the  same  against  the  ad- 
ministrator. Hardin  v.  Sin  Claire,  115  Cal. 
460;  47  Pac.  363.  Taxes  assessed  against 
the  property  of  the  estate,  pending  admin- 
istration, and  while  the  property  is  in  the 
possession  of  the  administrator,  are  not 
claims  against  the  estate  which  must  be 
presented  for  allowance:  such  taxes  must 
be  paid  by  the  administrator  as  expenses 
in  the  management  of  the  estate.  People 
V.  Olvera,  43  Cal.  492.  Any  property  in 
the  hands  of  the  executor,  which  is  not  a 
legal  asset,  may  be  recovered  by  the  right- 
ful owner,  without  presenting  a  claim 
against  the  estate.  Estate  of  Williams,  3 
Cal.  Unrep.  788;  32  Pac.  241. 

Necessity  of  presenting  claims.  See  note 
ante,  §  1493. 

Claim  for  expenses  of  administration 
need  not  be  presented.  See  note  ante, 
§  1493. 

Broken  promise  to  provide  by  will,  not 
presented  as  a  claim.  See  note  ante, 
§  1493. 

Where  partnership  assets  taken  over  by 
administrator,  surviving  partner  must  pre- 
sent claim.    See  note  ante,  §  1493. 

Result  of  failure  to  present  claim.  One 
who  fails  to  present  his  claim  against  an 
estate,  except  in  those  cases  specified  by 
the  statute,  loses  his  right  to  maintain 
an  action  against  the  estate.  Estate  of 
Hincheon,  159  Cal.  755;  36  L.  E.  A.  (N.  S.) 
303;  116  Pac.  47. 

Failure  to  present  claim  secured  by  deed 
of  trust.    See  note  ante,  §  1493. 

Waiver  of  failure  to  present  claim  be- 
fore suit.  Where  a  claim  against  the  es- 
tate was  not  presented  until  after  suit 
brought,  but  was  in  fact  presented  within 
the  time  allowed  by  law,  and  such  presen- 
tation was  pleaded  in  a  supplemental 
complaint,  the  failure  to  present  it  before 
suit  brought  is  mere  matter  in  abatement 
of  the  action,  which  is  not  favored,  and  is 
waived  if  not  set  up  in  answer  either  to 
the  original  or  to  the  supplemental  com- 
plaint in  proper  time.  Bemmerly  v.  Wood- 
ward, 124  Cal.  568;  57  Pac.  561. 

Presentation  of  claim  before  publication 
of  notice  to  creditors.  See  note  ante, 
§  1493. 

Form  of  claim.  The  code  nowhere  pre- 
scribes the  precise  form  of  a  claim  against 
the  estate  of  a  decedent.  Elizalde  v.  Mur- 
phy. 163  Cal.  681;  126  Pac.  978. 

Claim  not  rendered  invalid  by  reason  of 
exception  contained  in  verification.  See 
note  ante,  §  1494. 


Surviving  partner's  claim  for  advances 
presented  when.  The  claim  of  a  surviv- 
ing partner  for  advances  to  the  part- 
nership should  not  be  presented  to  the 
administrator  of  the  deceased  partner  for 
allowance  until  the  partnership  affairs  are 
wound  up;  such  debt  is  contingent,  and 
the  statute  does  not  commence  running 
until  the  claim  becomes  absolute.  Glea- 
son  V.  White,  34  Cal.  258;  but  compare 
McKay  v.  Joy,  2  Cal.  Unrep.  639;  9  Pac. 
940. 

Assignment  of  allowed  claims.  Allowed 
claims  may  be  assigned  for  the  purpose  of 
suing  to  set  aside  a  conveyance  made  by 
the  deceased  for  the  alleged  purpose  of 
hindering  and  defrauding  his  creditors. 
Emmons  v.  Barton,  109  Cal.  662;  42  Pac. 
303. 

Estoppel  against  claimant.  A  claimant 
is  not  estopped  from  asserting  any  rights 
under  a  claim  against  the  estate,  which  is 
sued  upon,  by  reason  of  the  fact  that, 
prior  to  its  presentation,  another  verified 
claim,  showing  the  indebtedness  to  be  of 
a  less  amount,  was  presented  for  allow- 
ance, where  such  prior  claim  was  not  ap- 
proved, and  its  contents  were  not  read  to 
nor  seen  by  the  plaintiff,  and  was  largely 
incorrect.  Warren  v.  McGill,  103  Cal.  153; 
37  Pac.  144. 

Estoppel  against  executor.  A  claim  of 
estoppel,  on  the  ground  that  the  plaintiff 
was  induced  by  the  deceased  to  engage 
with  a  firm  named,  under  which  he  trans- 
acted business,  believing  it  to  be  a  copart- 
nership, and  that  the  pending  action  was 
against  the  partnership,  and  not  against 
the  estate  of  the  defendant,  at  the  time 
of  his  death,  cannot  be  allowed  as  against 
the  substituted  executors  of  the  deceased 
defendant,  so  as  to  permit  a  judgment 
against  them  without  presentation  of  the 
claim  against  the  estate,  as  required  by 
the  statute.  Frazier  v.  Murphy,  133  Cal. 
91;  65  Pac.  326. 

Demand  before  suit.  Where,  as  a  mat- 
ter of  fact,  the  administrator  has  become 
the  custodian  of  a  fund  which  is  no  part 
of  the  estate  of  the  deceased  executrix, 
and  which  is  not  claimed  to  be  any  part 
thereof,  no  action  lies  against  him,  with- 
out a  previous  demand  of  the  fund,  before 
suit.  Burke  v.  Maguire,  154  Cal.  456;  98 
Pac.  21. 

Action  on  contingent  claim.  See  note 
ante,  §  1493. 

Bill  in  equity  for  portion  of  rejected 
claim.    See  note  ante,  §  1497. 

Pending  suit  on  rejected  claim  imma- 
terial upon  application  for  payment  of 
legacy.    See  note  post,  §  1661. 

Actions  against  special  administrator. 
An  action  to  abate  a  nuisance,  and  for  an 
injunction  against  maintaining  the  same, 
may   be   prosecuted   against  a  special   ad- 
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ministrator.  Hardin  v.  Sin  Claire,  115  Cal. 
460;  47  Pae.  363. 

Jurisdiction  of  actions  on  rejected 
claims.  The  fact  that  a  note  for  two  hun- 
dred dollars  principal,  against  the  dece- 
dent, when  presented  for  allowance,  with 
accumulated  interest,  amounted  to  over 
three  hundred  dollars,  does  not  give  the 
superior  court  jurisdiction  of  an  action 
thereon,  where  the  claim  was  rejected,  the 
action  being  still  on  the  note,  and  not  on 
the  claim  as  presented  and  rejected.  Gal- 
lagher V.  McGraw,  132  Cal.  601;  64  Pac. 
lOSO.  An  action  on  claims  against  an  es- 
tate may  be  brought  in  any  court,  includ- 
ing justices'  courts;  but  a  justice  of  the 
peace  cannot  give  a  preference  to  one 
claimant  over  others,  and  enter  a  judg- 
ment binding  on  the  probate  court  when 
it  shall  come  to  pass  upon  the  relative 
rights  of  all  the  creditors.  McLean  v. 
Crow,  88  Cal.  644;  26  Pac.  596. 

Allegations  of  complaint  on  rejected 
claim.  An  allegation  of  presentation 
must  be  made  in  the  complaint  on  a  re- 
jected claim;  and  failure  to  present  the 
claim  is  not  a  matter  of  avoidance  or  de- 
fense. Ellissen  v.  Halleck,  6  Cal.  386. 
The  presentation  of  a  claim  for  a  money 
demand  against  the  estate  of  decedent  is 
a  prerequisite  of  tte  right  to  maintain  an 
action  against  the  administrator,  and  the 
allegation  of  such  presentation  is  material, 
and  must  be  contained  in  the  complaint  in 
such  action.  Eowland  v.  Madden,  72  Cal. 
17;  12  Pac.  226.  A  complaint  against  an 
estate,  stating  a  cause  of  action  sounding 
in  contract,  which  does  not  aver  that  a 
claim  for  the  cause  of  action  sued  on  has 
been  presented  to  the  administrator  for 
allowance,  fails  to  state  a  cause  of  action 
against  the  estate.  Burke  v.  Maguire,  154 
Cal.  456;  98  Pac.  21;  Morse  v.  Steele,  149 
Cal.  303;  86  Pac.  693.  In  a  complaint 
upon  a  claim  against  the  administrator,  it 
is  sufficient  to  aver  non-payment  by  the 
deceased,  and  that  the  claim  has  been 
properly  presented  to  and  rejected  by  the 
administrator.  Wise  v.  Hogan,  77  Cal.  184; 
19  Pac.  278.  Where  the  complaint  alleged 
that  the  claim  sued  upon  was  presented 
to  the  administrator  within  the  time  lim- 
ited in  the  notice  to  creditors,  and  a 
copy  of  the  claim  presented  with  the  veri- 
fication annexed,  together  with  the  in- 
dorsements thereon,  was  attached  to  the 
comi)laiut,  the  presentation  is  sufficiently 
averred.  Janin  v.  Browne,  59  Cal.  37, 
Where  a  person  guarantees  against  the 
loss  and  destruction  of  personal  property, 
and  he  afterwards  dies,  a  complaint, 
against  his  representative,  for  the  destruc- 
tion of  such  property,  must  show  a  present 
liability  of  the  guarantor,  and  a  presen- 
tation and  rejection  of  the  claim  upon 
which  the  action  is  brought,  or  a  legal 
reason  excusing  such  presentation  and  re- 


jection. Fratt  V.  Hunt,  108  Cal.  288;  41 
Pae.  12;  and  see  Morse  v.  Steele,  132  Cal. 
456;  64  Pac.  690.  An  allegation  that  the 
plaintiff  did,  within  the  proper  time,  pre- 
sent to  the  executrix  his  claim  for  the 
amount  due  and  to  become  due  upon  the 
note  and  mortgage,  and  that  the  claim  was 
duly  verified  in  all  respects  according  to 
law,  and  was  duly  allowed  and  approved 
by  the  executrix  and  the  judge,  and  was 
duly  filed,  etc.,  is  sufficient  as  against  a 
general  demurrer.  Humboldt  Sav.  &  L. 
Soc.  V.  Burnham,  111  Cal.  343;  43  Pac.  971. 
A  complaint  upon  a  claim  against  the  es- 
tate is  not  demurrable  for  not  alleging 
that  the  plaintiff  presented  his  claim 
within  the  time  limited  in  the  notice  to 
creditors,  if  it  does  not  show  upon  its  face 
that  it  was  not  so  presented,  or  that  it 
was  presented  at  a  date  after  the  time 
limited  in  the  notice.  McCann  v.  Pennie, 
100  Cal.  547;  35  Pac.  158.  Where  the  pres- 
entation of  a  claim  against  an  estate, 
which  is  sued  upon,  is  alleged  to  have  been 
made  within  ten  months  after  the  first 
publication  of  notice  to  creditors,  without 
alleging  the  value  of  the  estate,  such  alle- 
gation, though  defective,  cannot  be  ob- 
jected to  by  general  demurrer.  Wise  v. 
Hogan,  77  Cal.  184;  19  Pac.  278.  Where 
the  complaint,  in  an  action  against  the 
administrator,  alleged  a  cause  of  action  ex 
contractu,  and  not  for  tort,  it  is  demur- 
rable for  failure  to  charge  that  the  claim 
was  presented  for  allowance.  Morse  v. 
Steele,  149  Cal.  303;  86  Pac.  693.  In  an 
action  against  an  executor  or  administra- 
tor, the  complaint  need  not  allege  the 
facts  showing  how  the  defendant  became 
invested  with  his  representative  char- 
acter: an  allegation  that  he  is  executor 
or  administrator  is  sufficient.  Wise  v. 
Williams,  72  Cal.  544;  14  Pac.  204.  The 
administrator  cannot  waive  the  necessity 
of  presenting  a  claim;  and  an  allegation 
in  a  complaint,  in  an  action  on  a  rejected 
claim,  that  the  administrator  waived  the 
presentation,  is  irrelevant.  Harp  v.  Cala- 
han,  46  Cal.  222.  Where  a  claim  against 
an  estate  is  rejected,  and  suit  is  brought, 
the  cause  of  action  is  not  changed  by  the 
mere  fact  that  the  complaint  is  fuller  than 
the  claim;  if  both  demands  are  substan- 
tiallv  the  same,  that  is  sufficient.  Enscoe 
v.  Fletcher,  1  Cal.  App.  659;  82  Pac.  1075. 

Items  of  account  need  not  be  alleged  in 
action.    See  note  ante,  §  454. 

Amendment  of  complaint  on  rejected 
claim.  A  complaint  to  recover  for  ser- 
vices rendered  under  an  agreement  to  pay 
what  they  were  reasonably  worth,  but 
which  failed  to  state  the  reasonable  value 
of  such  services,  may  be  amended  at  the 
trial  so  as  to  state  such  value,  Cowdery 
v.  McChesney,  124  Cal.  363;  57  Pac.  221. 
A  complaint  brought  against  an  adminis- 
trator in  his  representative  capacity  can- 
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not  be  amended  so  as  to  constitute  an 
action  against  liim  individually:  such  an 
amendment  would  be  an  entire  change  of 
the  party  defendant,  and  a  different  suit. 
Sterrett^^  Barker,  119  Cal.  492;  51  Pac. 
695;  Renwick  v.  Garland,  1  Cal.  App.  237; 
82  Pac.  S9.  In  an  action  upon  a  rejected 
claim  presented  to  the  administrator,  upon 
an  original  oral  promise  of  the  decedent, 
against  which  the  statute  of  limitations 
had  run  before  his  death,  the  recovery  is 
limited  to  the  claim  presented,  and  the 
complaint  is  not  amendable  to  set  up  a 
new  cause  of  action  upon  a  subsequent 
conditional  promise.  Morehouse  v.  More- 
house, 140  Cal.  SS;  73  Pac.  738. 

Amendment  of  complaint  by  striking 
out  prayer,  but  alleging  same  facts.  See 
note  ante,  §  1498. 

Nature  of  action  must  follow  claim. 
Where  the  claim,  as  presented,  is  a  mere 
money  demand,  an  action  cannot  be  main- 
tained bv  the  claimant  as  the  beneficiary 
of  an  express  trust.  McGrath  v.  Carroll, 
160  Cal.  79;  42  Pac.  466. 

Set-off  and  counterclaim.  The  admin- 
istrator cannot  set  off  a  claim  held  by 
himself,  individually,  against  a  debt  due 
from  his  estate  to  a  creditor  of  his  intes- 
tate. Estate  of  Watkins,  121  Cal.  327;  53 
Pac.  702.  A  cross-demand  against  the  es- 
tate of  a  deceased  person  is  not  a  good 
counterclaim,  where  not  presented  to  the 
executor  or  administrator  of  the  estate. 
Moore  v.  Gould,  151  Cal.  723;  91  Pac.  616. 
In  an  action  upon  a  note  of  the  defendant 
to  the  decedent,  brought  by  the  adminis- 
trator, the  defendant  cannot  set  up  a 
counterclaim  for  an  indebtedness  of  the 
deceased,  no  claim  for  which  was  pre- 
sented against  the  estate.  Reed  v.  John- 
son, 127  Cal.  538;  59  Pac.  986. 

Statute  of  limitations.  Where  no  cause 
of  action  accrues  to  a  person  in  his  life- 
time, but  does  accrue  after  his  death,  the 
statute  of  limitations  begins  to  run  at  the 
date  of  the  accrual,  although  there  is  no 
person  in  existence  competent  to  sue. 
Tvnan  v.  Walker,  35  Cal.  634;  95  Am.  Dee. 
152;  Hiberuia  Sav.  &  L.  Soc.  v.  Conlin,  67 
Cal.  178;  7  Pac.  477.  This  section  for- 
bids the  commencement  of  any  action 
upon  a  claim  against  the  decedent,  unless 
the  claim  is  first  presented  to  the  executor 
or  administrator;  and  it  would  be  absurd 
to  hold  that  the  statute  would  run  against 
a  cause  of  action  which  could  not  possibly 
be  put  in  suit.  Estate  of  Bullard,  116  Cal. 
355;  48  Pac.  219.  The  statute  of  limita- 
tion's does  not  begin  to  run,  where  no  ad- 
ministration exists  on  the  decedent's  estate 
at  the  time  the  cause  of  action  accrues. 
Heeser  v.  Taylor,  1  Cal.  App.  619;  82  Pac. 
977.  The  statute  of  limitations  does  not 
run,  while  the  administration  is  pending 
and  unsettled,  as  to  a  claim  which  has 
been  allowed,  nor  as  to  a  judgment  recov- 


ered against  the  administrator  for  a  debt 
of  the  estate.  Estate  of  Schroeder,  46  Cal. 
304.  The  United  States  is  exempt  from 
all  statutes  of  limitation.  Pond  v.  Dough- 
ertv,  6  Cal.  Ajip.  f)86;  92  Pac.  1035. 

Burden  of  proof.  The  allegation  of  the 
presentation  of  the  claim,  in  an  action 
against  the  administrator,  is  material,  and 
must  be  proved.  Rowland  v.  Madden,  72 
Cal.  17;  12  Pac.  226.  The  burden  of  proof 
is  upon  the  plaintiff,  in  an  action  upon  a 
rejected  claim,  to  establish  that  claim; 
and  if  the  evidence  of  the  plaintiff  fails 
to  establish  the  claim  sued  upon  owing  to 
his  misfortune  in  not  being  competent  to 
testify  in  his  own  behalf,  the  defendant 
is  entitled  to  ask  for  judgment.  Barthe  v. 
Rogers,  127  Cal.  52;  59  Pac.  310.  An  ac- 
tion upon  a  rejected  claim  presents  no 
exception  to  the  rule,  that  where  the 
plaintiff  has  proved  the  existence  of  the 
debt  sued  upon  within  the  period  of  statu- 
tory limitation,  he  need  not  prove  the  nec- 
essary allegation  of  non-payment,  but  the 
burden  of  proof  is  upon  the  defendant  to 
prove  the  payment  of  the  debt.  Hurley  v. 
Ryan,  137  Cal.  461;  70  Pac.  292.  In  an 
action  for  services  rendered  to  the  de- 
ceased, the  burden  of  proof  does  not  vest 
upon  the  plaintiff  to  show  non-payment, 
but  is  upon  the  defendant  to  prove  pay- 
ment. Stuart  V.  Lord,  138  Cal.  672;  72  Pac. 
142. 

Evidence.  Admissions  of  the  deceased, 
that,  in  a  settlement  with  one  who  jointly 
owned  property  with  him,  he  had  allowed 
such  person  a  certain  sum  to  be  paid  plain- 
tiff for  services  rendered  by  him  in  trying 
to  effect  a  sale  of  the  property,  is  not  evi- 
dence of  the  value  of  services  rendered 
by  the  plaintiff  for  the  decedent  himself. 
Lichtenberg  v.  McGlynn,  105  Cal.  45;  38 
Pac.  541.  A  claim  for  a  certain  amount 
as  the  value  of  services  rendered  the  de- 
ceased, will  not  support  an  action  on  a 
promise  of  the  deceased  to  provide  by 
will  a  compensation  for  such  services;  and 
in  such  action,  the  evidence  must  be  con- 
fined to  proof  of  services  rendered  within 
two  years  prior  to  the  death  of  the  de- 
ceased. Etehas  v.  Oreiia,  127  Cal.  588;  60 
Pac.  45.  Where  the  answer,  in  an  action 
on  a  rejected  claim,  admits  a  proper  pres- 
entation in  writing,  verified  by  the  oath 
of  the  claimant,  and  only  raises  the  issue 
of  payment  and  the  bar  of  the  statute,  it 
is  neither  necessary  nor  proper  for  the 
rejected  claim  to  be  offered  in  evidence: 
the  court  should  limit  the  evidence  to  the 
issues  raised,  and  it  is  error  to  grant  a 
nonsuit  on  the  sole  ground  that  the  claim, 
where  offered  in  evidence,  was  not  prop- 
erly verified.  Guerian  v.  Joyce,  133  Cal. 
40o;  65  Pac.  972. 

Witnesses.  The  fact  that  a  witness  is 
personally  interested  in  sustaining  the 
alleged  claim  of  the  plaintiff  against  the 
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defendant,  is  not  a  ground  of  objection  to 
the  competency  of  the  witness,  and  should 
only  be  considered  in  determining  what 
weight  should  be  given  to  his  testimony. 
Warren  v.  McGill,  103  Cal.  153;  37  Pac. 
144. 

Findings.  In  an  action  to  recover  a  re- 
jected claim,  which  was  not  presented 
within  ten  months  after  the  notice  to 
creditors,  the  findings  must  show  when 
the  claim  became  due,  in  order  that  it  may 
be  determined  if  the  presentation  was  in 
time.    Elliott  v.  Peck,  53  Cal.  84. 

Secovery  only  on  claim  as  presented  and 
rejected.  In  an  action  upon  a  rejected 
claim,  the  plaintiff  can  recover  only  upon 
the  claim  as  presented  and  rejected,  and 
not  for  any  other  cause  of  action.  Brooks 
V.  Lawson,  136  Cal.  10;  68  Pac.  97;  Enscoe 
V.  Fletcher,  1  Cal.  App.  659;  82  Pac.  1075; 
Barthe  v.  Eogers,  127  Cal.  52;  59  Pac.  310. 
In  an  action  upon  a  claim  for  specified  ser- 
vices, and  specific  compensation  therefor, 
a  recovery  at  a  certain  rate  per  month  for 
two  years  is  a  variance  which  has  no 
foundation  in  the  claim  presented,  and 
cannot  be  supported.  Barthe  v.  Kogers, 
127  Cal.  52;  59  Pac.  310. 

Kecovery  of  trust  fund  held  by  deceased. 
Where  a  wife,  at  the  time  of  her  hus- 
band's death,  holds  money  in  trust  for 
him,  and  she  afterwards  dies,  the  money, 
so  far  as  identifiable,  may  be  recovered 
by  the  husband's  executor:  it  is  no  part 
of  the  widow's  estate.  Sprague  v.  Walton, 
145  Cal.  228;  78  Pac.  645. 

Interest.  Where  the  claim  presented 
contains  no  item  for  interest,  and  the 
face  thereof  does  not  show  that  interest 
results  necessarily  from  the  facts  stated 
in  the  claim,  interest  cannot  be  recovered 
in  an  action  founded  thereon.  Aguirre  v. 
Packard,  14  Cal.  171;  73  Am.  Dec.  645; 
Etchas  V.  Orena,  127  Cal.  588;  60  Pac.  45. 

Interest  on  claims  against  insolvent  es- 
tate.    See  note  ante,  §  1494. 

Necessity  of  presenting  mortgage  claim 
for  allowance.  It  was  manifestly  the  in- 
tention of  the  legislature,  in  this  section, 
as  it  was  first  adopted,  and  as  it  was  re- 
enacted  in  1876,  to  give  the  holder  of  the 
mortgage,  where  he  held  a  claim  against 
the  estate  secured  by  it,  which,  when 
allowed,  would  rank  with  the  acknowl- 
edged debts  of  the  estate,  an  election  to 
present  the  claim  for  allowance,  have  it 
allowed,  and  proceed  to  foreclose  for  the 
whole  amount  due  on  the  claim,  including 
any  deficiency  arising  on  a  sale  of  the 
mortgaged  premises,  or  to  present  no 
claim,  and  sue  on  the  mortgage  alone,  and 
obtain  whatever  might  be  realized  on  a 
sale  of  the  mortgaged  premises  under  the 
decree  of  foreclosure.  Hibernia  Sav.  &.  L. 
Soc.  V.  Conlin,  67  Cal.  178;  7  Pac.  477.  A 
mortgagee,  holding  a  claim  against  the  es- 
tate of  a  deceased  person,  may  foreclose, 


where  he  waives  all  recourse  against  any 
other  property  of  the  estate,  without  a 
prior  presentation  of  his  claim.  Heeser 
V.  Taylor,  1  Cal.  App.  619;  82  Pac.  977. 
Where  the  homestead  was  abandoned  be- 
fore the  death  of  the  mortgagor,  the  fact 
that  it  existed  at  the  time  the  mortgage 
was  executed  does  not  make  it  essential 
that  a  claim  should  be  presented  .against 
the  estate  of  the  deceased;  but  the  mort- 
gage may  be  foreclosed  upon  the  premises, 
where  the  complaint  expressly  waives  all 
recourse  against  any  other  property  of  the 
estate.  Bank  of  Suisun  v.  Stark,  106  Cal. 
202;  39  Pac.  531.  Upon  the  death  of  a 
surviving  wife,  the  homestead,  vested  in 
her  upon  her  husband's  death,  terminates, 
and  a  mortgagee  has  the  right  to  foreclose 
on  land  embracing  the  homestead,  without 
presenting  a  claim  against  her  estate,  upon 
waivin'g  recourse  against  any  other  prop- 
erty of  her  estate.  Raggio  v.  Palmtag,  155 
Cal.  797;  103  Pac.  312.  Where  a  mort- 
gage covers  a  homestead  upon  the  separate 
property  of  the  wife,  and  the  creditor 
waives  all  claims  against  the  husband's 
estate,  he  need  not  present  a  claim  against 
such  estate.  Bull  v.  Coe,  77  Cal.  54;  11 
Am.  St.  Eep.  235;  18  Pac.  808.  Where  a 
homestead  did  not  exist  at  the  time  of  the 
death  of  the  decedent,  but  was  set  apart 
by  the  court,  the  mortgage  claim  is  not 
required  to  be  presented  to  the  adminis- 
trator, provided  the  mortgagee  is  willing 
to  waive  any  claim  against  the  decedent's 
estate  upon  its  foreclosure.  McGahey  v. 
Forrest,  109  Cal.  63;  41  Pac.  817.  Where 
the  family  residence,  community  property, 
is  mortgaged,  and  the  husband  afterwards 
dies,  and  the  premises  are  set  apart  for 
the  use  of  the  widow  and  family,  it  is  not 
necessary  to  present  the  mortgage  claim 
for  allowance,  provided  no  claim  is  made 
against  the  assets  of  the  estate  for  a  de- 
ficiency. Schadt  V.  Heppe,  45  Cal.  433.  A 
mortgage  given  by  husband  and  wife,  upon 
property  upon  which  a  homestead  is  after- 
wards declared,  must,  upon  the  death  of 
the  husband,  be  presented  as  a  claim 
against  his  estate,  notwithstanding  a 
waiver  in  the  complaint,  in  an  action  of 
foreclosure  of  all  recourse  against  any 
other  property  of  the  estate.  Wise  v.  Wil- 
liams, 88  Cal.  30;  25  Pac.  1064.  Where  a 
homestead  upon  community  property,  exe- 
cuted by  a  husband  and  wife,  is  encum- 
bered by  a  mortgage  at  the  time  of  the 
husband's  death,  such  mortgage  cannot  be 
foreclosed,  unless  the  claim  is  presented 
for  allowance  against  the  estate  of  the 
decedent,  within  the  time  limited  for  the 
presentation  of  claims.  Mechanics'  Build- 
ing etc.  Ass'n  v.  King,  83  Cal.  440;  23  Pac. 
376.  Where  a  mortgage  is  upon  property 
of  a  decedent's  estate,  that  is  subject  to  a 
claim  of  homestead,  the  holder  of  the 
claim    secured    by    such     mortgage    is    re- 
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quired,  under  §  1475,  ante,  to  present  the 
same  "as  other  claims  against  the  estate." 
Hibernia  Sav.  &  L.  Soc.  v.  Laidlaw,  4  Cal. 
App.  626;  8SPac.  730. 

Mortgagee  has  two  remedies  for  enforce- 
ment of  payment.   See  note  post.  §  1.569. 

Mortgage  upon  homestead,  where  entire 
estate  set  apart  for  the  use  of  the  family. 
See  note  ante,  §  149o. 

Mortgage  upon  probate  homestead.  See 
note  ante.  §  147.5. 

Presentation  of  note  without  mortgage, 
not  waiver  of  mortgage.  See  note  ante, 
§  1497. 

Claim  on  pledge  need  not  be  presented. 
A  pledgee  is  not  obliged  to  present  his 
claim  to  the  administrator  of  the  pledgor, 
unless  he  seeks  recourse  against  other 
property  of  the  estate  than  that  pledged. 
Estate  of  Kibbe,  57  Cal.  407. 

Waiver  of  recourse  against  all  but  mort- 
gaged property.  The  object  of  the  excep- 
tion in  this  section  is  to  require  the  plain- 
tiff to  put  his  waiver  upon  record  in  his 
complaint,  so  that  there  may  be  no  question 
that  he  has  waived  recourse,  etc.;  and  it 
is  immaterial  whether  or  not  he  had  made 
the  waiver  before  his  complaint  was 
drawn,  by  failure  to  present  the  claim  to 
tlie  executors  wathin  the  ten  months,  or 
otherwise.  Anglo-Nevada  Assur.  Corp.  v. 
Nadeau,  90  Cal.  393;  27  Pac.  302.  It  is 
not  essential  to  a  waiver,  that  the  claim 
of  right  waived  should  be  enforceable: 
there  may  be  a  waiver  or  relinquishment 
of  a  claim  to  something  to  which  the  per- 
son so  waiving  has  no  right.  Anglo-Nevada 
Assur.  Corp.  v.  Nadeau,  90  Cal.  393;  27 
Pac.  302.  The  waiver  of  any  recourse 
against  all  other  property  of  the  estate  for 
a  deficiency,  in  a  complaint  against  the 
administrator  to  foreclose  a  mortgage,  is 
only  effectual  in  that  action,  and  is  no 
longer  binding  on  the  plaintiff  upon  a  dis- 
missal. Westbay  v.  Gray,  116  Cal.  660;  48 
Pac.  800. 

Jurisdiction  of  foreclosure  suits.  A 
creditor  6f  the  estate  of  the  deceased, 
whose  debt  is  secured  by  mortgage,  may, 
after  having  presented  his  claim  for  allow- 
ance, whether  it  be  allowed  or  rejected, 
proceed  at  once  to  foreclose  his  mortgage 
in  the  superior  court;  the  foreclosure  and 
sale  of  mortgaged  property  is  a  suit  in 
equit3^  and  probate  courts  cannot  afford 
the  full  relief  to  which  mortgagees  are 
entitled.    Willis  v.  Farley,  24  Cal.  490. 

Prosecution  of  foreclosure  suit  after 
death  of  defendant.  Where  the  defendant 
in  foreclosure  proceedings  dies  pending 
the  action,  it  may  be  prosecuted  to  judg- 
ment against  the  executor  and  the  heirs 
on  the  conditions  prescribed  in  this  sec- 
tion. Hibernia  Sav.  &  L.  Soc.  v.  Wacken- 
reudcr,  99  Cal.  503;  34  Pac.  219. 

Parties  defendant  in  foreclosure  suit. 
Where  the  plaintiff  in  an  action  to  fore- 
close   a    mortgage    against    the    deceased, 


who  died  after  the  service  of  summons, 
and  before  judgment,  asks  for  a  decree  of 
sale  of  the  mortgaged  premises,  and  if  the 
same  should  not  be  sufficient  to  discharge 
the  debt,  then  for  a  judgment  over  against 
the  estate,  the  administrator  is  a  neces- 
sary party  to  the  suit.  Belloc  v.  Rogers,  9 
Cal.  123.  In  an  action  to  foreclose  a  mort- 
gage against  the  executrix  of  the  will  of 
the  deceased  mortgagor,  the  executrix 
represents  the  estate,  and  it  is  not  neces- 
sary that  the  heirs  be  made  parties  there- 
to: the  judgment  against  the  executrix 
binds  the  heirs  and  devisees.  Dickey  v. 
Gibson,  121  Pac.  276;  53  Pac.  704.  In  an 
action  to  foreclose  a  mortgage  executed 
by  the  deceased,  it  is  sufficient  to  make 
the  administratrix  a  party  defendant:  the 
heirs  of  the  mortgagor  are  not  necessary 
parties,  nor  is  it  necessary  to  sue  the  ad- 
ministratrix individually  in  order  to  bar 
her  right  of  succession  to  the  mortgaged 
premises.  Finger  v.  McCaughey,  119  Cal. 
59;  51  Pac.  13.  Where  a  mortgage  was 
made  by  husband  and  wife  upon  commu- 
nity property,  and  no  administration  was 
had  upon  the  estate  of  the  deceased  wife, 
a  complaint  making  the  representative  of 
the  husband  and  all  of  the  heirs  at  law  of 
both  husband  and  wife  parties  defendant 
to  an  action  of  foreclosure  is  not  defective 
because  the  personal  representative  of  the 
deceased  wife  was  not  made  a  defendant. 
Bank  of  Suisun  v.  Stark,  106  Cal.  202;  39 
Pac.  531. 

Bar  to  foreclosure  suit.  The  foreclosure 
of  a  lien  on  shares  of  stock  pledged  as 
additional  security  for  a  mortgage  on  a 
homestead  is  not  barred  by  the  failure  to 
present  the  same  as  a  claim,  although  the 
foreclosure  of  the  mortgage  is  so  barred. 
Mechanics'  Building  etc.  Ass'n  v.  King, 
83  Cal.  440;  23  Pac.  376.  Where,  two  years 
after  the  expiration  of  the  time  allowed 
for  presenting  claims  has  expired,  and 
about  six  months  after  the  maturity  of  a 
note  secured  by  mortgage,  the  holder  of 
the  mortgage  commenced  an  action  to 
foreclose  the  same,  the  complaint  ex- 
pressly waiving  all  recourse  to  other  prop- 
erty, the  action  is  not  barred,  although 
the  claim  was  never  presented  for  allow- 
ance. Anglo-Nevada  Assur.  Corp.  v.  Na- 
deau, 90  Cal.  393;  27  Pac.  302.  A 
mortgagee  may  foreclose  the  mortgage 
against  the  property  subject  thereto,  if 
all  recourse  against  any  other  property  of 
the  estate  is  waived;  and  the  settlement 
and  distribution  of  the  estate  is  no  bar  to 
the  right  to  foreclose.  Dreyfuss  v.  Giles, 
79  Cal.  409;  21  Pac.  840. 

Allowance  of  mortgage  as  claim  does 
not  bar  foreclosure.   See  note  ante,  §  1497. 

Action  against  estate  to  foreclose  mort- 
gage, not  affected  by  statue  of  Limitations. 
See  note  post,  §  1569. 

Allegations  of  complaint  to  foreclose 
mortgage.     The    complaint,    in    an    action 
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against  the  administrator  to  enforce  the 
lien  of  a  mortgage,  need  not  aver  that 
notice  to  creditors  has  been  published,  but 
must  aver  the  presentation  of  the  mort- 
gage claim  for  allowance.  Harp  v.  Cala- 
han,  46  Cal.  222.  It  is  not  necessary  to 
present  a  claim  secured  by  mortgage  for 
allowance,  when  recourse  against  all  the 
other  property  of  the  estate  is  waived; 
therefore  such  presentation  need  not  be 
alleged  in  an  action  to  foreclose  the  mort- 
gage. Security  Sav.  Bank  v.  Conn  ell,  65 
Cal.  574;  4  Pac.  580.  A  complaint  in  an 
action  of  foreclosure,  containing  an  ex- 
press waiver  of  recourse  against  all  other 
property  of  the  estate  than  the  mortgaged 
I^remises,  is  not  vitiated  by  a  prayer  for 
judgment  for  the  amount  due  on  the  note 
and  mortgage,  for  costs  and  counsel  fees, 
and  for  a  receiver  to  take  charge  until  the 
sale  of  the  real  estate,  and  to  hold  the 
net  income,  to  be  applied  to  any  deficiency. 
Hibernia  Sav.  &  L.  Soc.  v.  Wackenreuder, 
99Cal.  503;34Pac.  219. 

Amendment  to  complaint  to  foreclose 
mortgage.  Where,  upon  the  death  of  the 
mortgagee,  pending  suit,  the  amended 
complaint,  bringing  in  his  administrator, 
neglected  to  allege  a  waiver  of  claim 
against  the  estate,  the  court  should  have 
allowed  a  further  amendment  alleging 
such  waiver;  but  where  such  waiver  was 
allowed  to  be  filed  at  the  trial,  it  must 
be  deemed  as  in  substance  an  amendment 
to  the  complaint,  and  as  part  of  it.  Anglo- 
Californian  Bank  v.  Field,  146  Cal.  644; 
80  Pac.  1080. 

Recovery  on  foreclosure.  A  mortgagee 
of  land  belonging  to  the  insolvent  estate 
of  a  deceased  mortgagor,  who  waives  all 
recourse  to  any  other  property  of  the  es- 
tate, may  foreclose  without  the  presenta- 
tion of  any  claim,  and  may  enforce  the  lien 
thereof  for  the  full  amount,  including  the 
conventional  rate  of  interest.  Visalia  Sav. 
Bank  v.  Curtis,  135  Cal.  350;  67  Pac.  329. 
The  provisions  of  §  1497,  ante,  do  not  ap- 
ply to  an  action  under  this  section  to  fore- 
close the  lien  of  a  mortgage  against  land 
belonging  to  the  estate:  in  such  action 
the  court  acts  independently  of  the  admin- 


istration of  the  estate,  and  may  enforce 
the  lien  upon  the  property  by  sale  thereof, 
for  the  full  amount  of  the  mortgage  debt, 
irrespective  of  the  insolvent  condition  of 
the  estate.  Visalia  Sav.  Bank  v.  Curtis, 
135  Cal.  350;  67  Pac.  329.  Taxes  and  in- 
surance paid  for  the  protection  of  the 
property,  subsequently  to  fhe  presentation 
of  the  mortgage  claim,  are  properly  al- 
lowed on  foreclosure  without  demand  or 
presentation.  Humboldt  Sav.  &  L.  Soc.  v. 
Burnham,  111  Cal.  343;  43  Pac.  971. 

Validity  of  foreclosure  decree.  A  de- 
cree of  foreclosure,  rendered  in  an  action 
commenced  against  an  executor  after  his 
discharge,  is  a  nullity.  Willis  v.  Farley, 
24  Cal.  490.  In  foreclosing  a  mortgage, 
which  was  not  presented,  there  must,  in 
order  that  the  plaintiif  may  avail  himself 
of  the  provisions  of  this  section,  be  an 
express  waiver,  in  the  complaint,  of  all 
recourse  against  the  estate;  and  a  judg- 
ment foreclosing  the  mortgage,  without  a 
judgment  for  deficiency,  and  without  an 
allowance  of  counsel  fees,  cannot  be  sup- 
ported, where  the  complaint  mistakenly 
alleges  a  presentation  of  the  mortgage  to 
the  administrator,  and  does  not  contain  an 
express  waiver  of  claim  for  deficiency 
against  other  property  of  the  estate.  Bank 
of  Sonoma  Countv  v.  Charles,  86  Cal.  322; 
24  Pac.  1019. 

Writ  of  assistance.  The  purchaser  at  a 
foreclosure  sale,  after  receiving  his  deed, 
is  entitled  to  a  writ  of  assistance  against 
the  administratrix  for  possession  of  the 
premises,  where  her  answer  to  the  appli- 
cation for  the  writ  fails  to  show  that  she 
claims  the  property,  or  the  possession 
thereof,  by  any  right  or  title  adverse  to 
that  of  her  deceased  husband,  whose  right 
was  foreclosed  in  the  action,  to  which 
she,  as  administratrix,  was  a  party.  Fin- 
ger V.  McCaughey,  119  Cal.  60;  51  Pac.  13. 

Presentation  of  claim  as  condition  precedent  to 
action  to  foreclose  mechanic's  lien  against  dece- 
dent's estate.     See  note   Ann.   Cas.   1913D,   275. 

CODE  COBDVnSSIONERS'  NOTE.  See  notes  to 
§§  1490-1494,  ante,  and  cases  there  cited,  and 
particularly  §  1490,  subd.  2,  "Mortgages."  This 
is  amended  so  as  to  authorize  action  lo  enforce 
the  lien  when  all  other  claim  over  against  the 
estate  is  expressly  waived. 


§  1501.  Time  of  limitation.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  included  in  any  limitations  herein 
prescribed. 


Legislations  1501.  Enacted  March  11,  1872 
(based  on  Probate  Act  1851,  §  137),  substitut- 
ing  "must"   for  "sh.iH"   after   "administration." 

Cause  of  action  accruing  after  death. 
See  note  ante,  §  1500. 

Statute  of  limitation  does  not  begin  to 


run,  where  no  administration  exists.    See 

note  ante,  §  1500. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  465,  §  137.  See  note  to  §  1498,  ante,  and 
Danglada  v.  De  la  Guerra,  there  cited. 


§  1502.  Claim.s  in  action  pending  at  time  of  decease.  If  an  action  is 
pending  against  the  decedent  at  the  time  of  his  death,  the  plaintiff  must  in 
like  manner  file  his  claim  with  the  clerk,  or  present  it  to  the  executor  or 
administrator  for  allowance  or  rejection,  authenticated  as  required  in  other 
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cases ;  and  no  recovery  shall  be  had  in  the  action  unless  proof  be  made  of 
such  filing  or  presentation. 


Effect  of  judgment  against  executor.  Tost, 
S  1504. 

Legislations  1502.  1.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  138),  and  then 
read:  "§  1502.  If  an  action  is  pendine  ajrainst 
the  decedent  at  the  time  of  his  death,  the  plain- 
tiff must  in  like  manner  present  his  claim  to  the 
executor  or  administrator,  for  allowance  or  rejec- 
tions, authenticated  as  required  in  other  cases; 
and  no  recovery  shall  be  had  in  the  action  unless 
proof  be  made  of  the  presentations  required." 

3.  Amendment  by  Stats.  1901,  p.  217;  un- 
constitutional.   See  note  ante,  §  5. 

3.  Amended  by  Stats.  1915,  p.  542,  (1)  in 
first  clause,  substituting  "must  in  like  manner 
file  his  claim  with  the  clerk,  or  present  it  to  tlie 
executor,"  for  "must  in  like  manner  present  his 
claim  to  the  executor";  (2)  in  second  clause,  sub- 
stituting "unless  proof  be  made  of  such  filing  or 
presentation"  for  "unless  proof  be  made  of  the 
presentations  required." 

Application  of  code  sections.  This  sec- 
tion does  not  apply  to  a  demand  for  money 
secured  by  a  deed  of  trust:  the  presenta- 
tion of  the  claim  is  not  necessary,  in  order 
to  enforce  the  trust.  More  v.  Calkins,  95 
Cal.  435;  29  Am.  St.  Eep.  128;  30  Pac.  583. 
The  provision  of  §  1498,  ante,  limiting  the 
commencement  of  an  action  upon  a  re- 
jected claim,  past  due,  to  the  period  of 
three  months,  has  no  application  to  an 
action  already  pending:  all  that  is  re- 
quired of  the  plaintiff,  in  the  latter  case, 
is  simply  to  present  his  claim,  there  being 
no  provision  that  it  must  be  revived  within 
any  definite  period.  Gregory  v.  Clay- 
brough,  129  Cal.  475;  62  Pac.  72. 

Construction  of  section.  This  section 
simply  means,  that  when  an  action  is 
pending  against  the  decedent  at  the  time 
of  his  death,  the  plaintiff  therein  is  not 
relieved  from  the  duty  of  presenting  for 
allowance  the  claim  upon  which  it  is 
based,  when  the  claim  is  of  that  character 
that  he  would  have  been  required  to  make 
such  presentation  in  order  to  preserve  its 
validity  as  a  claim  against  the  estate,  if 
such  action  had  not  been  brought  in  the 
lifetime  of  the  decedent.  Hibernia  Sav.  & 
L.  Soc.  v.  Wackenreuder,  99  Cal.  503;  34 
Pac.  219;  Frazier  v.  Murphy,  133  Cal.  91; 
65  Pac.  326.  This  section  must  be  con- 
strued in  connection  with  §  1500,  ante,  and 
as  referring  only  to  actions  upon  such 
claims  as  are  required  to  be  presented  for 
allowance  under  the  provisions  of  the 
code,  and  as  not  applying  to  an  action  for 
the  foreclosure  of  a  mortgage  upon  other 
than  homestead  premises,  though  com- 
menced prior  to  the  death  of  the  mort- 
gagor, and  pending  and  undetermined  at 
his  death.  Hibernia  Sav.  &  L.  Soc.  v. 
Wackenreuder,  99  Cal.  503;  34  Pac.  219. 

Necessity  of  presenting  claim.  An  ac- 
tion is  deemed  to  be  pending  until  its  final 
determination  upon  appeal,  unless  the 
judgment  is  sooner  satisfied;  and  when  a 
"default  judgment,  rendered  against  the 
decedent  In  his  lifetime,  was  finally  va- 
2  Fair. — 103 


cated  as  the  result  of  an  appeal  by  the 
administratrix  from  an  order  refusing  to 
vacate  it,  the  action  remains  pending,  and 
the  claim  of  the  plaintiff  must  be  pre- 
sented. Vermont  Marble  Co.  v.  Black,  123 
Cal.  21;  55  Pac.  599.  Litigants  must 
know,  at  their  peril,  of  the  death  of  an 
adversary;  and  a  plaintiff  seeking  a  judg- 
ment against  the  defendant  is  not  entitled 
to  recover  a  judgment  which  will  bind  his 
estate,  unless  within  the  period  allowed 
by  law  for  the  presentation  of  claims  a 
presentation  has  been  made  to  the  repre- 
sentative of  the  decedent.  Falkner  v. 
Hendy,  107  Cal.  49;  40  Pac.  21.  A  judg- 
ment entered  after  the  death  of  the 
defendant  and  the  substitution  of  his 
representative,  payable  in  due  course  of 
administration,  upon  .a  verdict  rendered 
before  his  death,  need  not  be  presented 
as  a  claim  against  the  estate.  Estate  of 
Page,  50  Cal.  40. 

Claim  presented  to  executor  of  non- 
resident defendant.  Where  there  is  ad- 
ministration, in  this  state,  of  the  estate 
of  a  non-resident  defendant,  who  died 
pending  suit,  a  demand  against  his  estate 
may  be  presented  to  his  executor  or  ad- 
ministrator, for  allowance  or  rejection,  as 
in  other  cases.  Anderson  v.  Schloesser, 
153  Cal.  219;  94  Pac.  885. 

No  recovery  unless  claim  presented. 
The  rule  that  no  recovery  can  be  had  in 
an  action  against  the  executor  unless  the 
claim  was  duly  presented,  applies  equally 
to  an  action  pending  at  the  death  of  the 
testator.    Estate  of  Page,  50  Cal.  40. 

Waiver  of  failure  to  present  claim.  The 
failure  to  present  the  claim  is  mere  mat- 
ter in  abatement  of  an  action  pending 
against  the  deceased  at  the  time  of  his 
death,  and  is  waived  if  not  set  up  in  an- 
swer either  to  the  original  or  to  a  supple- 
mental complaint  in  proper  time.  Bem- 
merly  v.  Woodward,  124  Cal.  568;  67  Pac. 
561. 

Sufficiency  of  proof  of  presentation  of 
claim.  The  claim  of  the  plaiutifli  to  a 
money  judgment,  founded  upon  an  allega- 
tion of  indebtedness  in  an  action  pending 
against  the  deceased  at  the  time  of  his 
death,  is  not  sufficiently  shown  to  have  been 
presented  as  a  claim  by  a  document  show- 
ing a  claim  presented  in  favor  of  a  third 
person  as  assignee,  though  verified  by  the 
substituted  plaintiff  in  the  action  in  be- 
half of  such  third  person,  and  showing 
that  the  claim  presented  was  for  an  inter- 
est in  the  estate,  held  by  the  deceased  at 
the  time  of  his  death.  Faulkner  v.  Hendy, 
123  Cal.  467;  56  Pac.  99. 

Want  of  proof  of  presentation  of  claim, 
effect  on  judgment.  Under  the  provisions 
of  this  section,  the  presentation  of  the 
claim  must  be  proved,  although  not  denied 
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in  the  answer,  and  no  judgment  for  the 
plaintiff  can  be  properly  rendered  upon 
the  pleadings  (Derby  v.  Jackman,  89  Cal. 
1;  26  Pac.  610);  and  in  the  absence  of 
proof  of  such  presentation,  a  judgment 
against  the  executors  as  substituted  de- 
fendants, payable  in  due  course  of  admin- 
istration, against  their  objection  for  want 
of  such  proof,  is  erroneous.  Frazier  v. 
Murphy,  133  Cal.  91;  65  Pac.  326.  Proof 
of  the  presentation  of  the  claim  is  not  a 
fact  essential  to  the  validity  of  the  judg- 
ment, where  no  issue  has  been  made  upon 
that  question;  but  the  failure  to  make 
such  proof  is  ground  for  reversal,  where 
objection  is  made  in  the  trial  court,  and 
the  objection  is  properly  preserved.  Falk- 
ner  v.  Hendy,  107  Cal.  49;  40  Pac.  21,  386. 
In  an  action  upon  a  claim,  an  allegation 
that  the  claim,  duly  verified,  had  been  pre- 
sented, is  sufficiently  denied  by  an  affirma- 
tive allegation  in  the  answer,  that  the 
claim  was  not  verified  or  presented  as 
required  by  statute,  and  such  averment 
raises  a  material  issue,  sufficient  to  render 
erroneous  a  judgment  for  plaintiff,  upon 
the  pleadings.  Derby  v.  Jackman,  89  Cal. 
1;  26  Pac.  610.  In  an  action  against  sev- 
eral makers  of  a  joint  note,  where  one  of 
the  obligors  dies  after  his  answer  was 
filed,  and  his  administrator  was  substi- 
tuted and  the  action  continued,  and  no 
proof  of  the  presentation  of  the  claim 
against  the  estate  of  the  deceased  was 
made,  a  joint  judgment  is  erroneous  as 
to  the  administrator;  but  this  error  does 
not  invalidate  the  judgment  against  the 
other  defendants.  Bank  of  Stockton  v. 
Howland,  42  Cal.  129. 

Objection  to  want  of  proof  of  presenta- 
tion of  claim.  The  point,  that  there  was 
no  proof  of  the  presentation  of  the  claim, 
in  an  action  in  which  the  administrator 
had  been  substituted,  comes  too  late  when 
made  for  the  first  time  in  the  appellate 
court.    Drake  v.  Foster,  52  Cal.  225. 

Jurisdiction  after  death  of  judgment 
debtor.  Upon  the  death  of  the  appellant, 
the  power  of  the  court  to  enforce  the  judg- 
ment by  execution  against  him  terminates, 
and  the  respondent  is  remitted  for  its  col- 
lection to  the  probate  jurisdiction  having 
charge  of  the  appellant's  estate,  and  to 
that  court  the  executors  must  present  any 
defense  they  may  have  to  its  payment 
from  the  assets  of  that  estate.  People's 
Home  Sav.  Bank  v.  Sadler,  1  Cal.  App. 
189;  81  Par.  1029. 

Prosecution  of  foreclosure  suit  after 
death  of  mortgagor.  An  action  to  fore- 
close a  mortgage,  pending  at  the  death 
of  the  mortgagor,  may  be  prosecuted  to 
judgment,  as  against  a  substituted  admin- 
istrator, without  presentation  of  the  claim, 
where  the  conditions  imposed  by  §  1500, 
ante,  are  complied  with  in  a  supplemental 
complaint.      Hiboruia    Sav.    &    L.    Soc.   v. 


Wackenreuder,  99  Cal.  503;  34  Pac.  219. 
An  action  to  foreclose  a  mortgage  does 
not  abate  by  the  death  of  the  mortgagor 
pending  the  suit,  but  survives  against  his 
estate,  and  may  be  prosecuted  against  the 
representative  of  such  estate,  with  the 
same  effect  as  if  the  mortgagor  had  not 
died.  Union  Sav.  Bank  v.  Barrett,  132 
Cal.  453;  64  Pac.  713.  An  action  to  fore- 
close a  mortgage  does  not  abate  by  the 
death  of  the  defendant,  and  where,  in  such 
action,  his  administrator  is  substituted, 
and  a  supplemental  complaint  is  filed, 
making  the  waiver  provided  for  in  §  1500, 
ante,  the  statute  of  limitations  does  not 
run  up  to  the  filing  of  the  supplemental 
complaint,  the  cause  of  action  not  being 
changed  thereby.  Hibernia  Sav.  &  L.  Soc. 
V.  Wackenreuder,  99  Cal.  503;  34  Pac.  219. 
No  action  to  foreclose  a  mortgage  on  the 
homestead  of  a  deceased  mortgagor  can 
be  maintained,  unless  the  claim  secured 
by  the  mortgage  is  first  duly  presented 
for  allowance  to  the  personal  representa- 
tive of  the  mortgagor;  and  this,  notwith- 
standing the  action  of  foreclosure  had 
been  commenced,  and  a  lis  pendens  had 
been  filed,  prior  to  the  death  of  the  mort- 
gagor, and  the  plaintiff  expressly  waives 
all  recourse  against  any  other  property  of 
the  estate.  Bollinger  v.  Manning,  79  Cal. 
7;  21  Pac.  375. 

Executor  of  defendant  represents  lien 
as  individual.  In  an  action  against  an 
alleged  partnership,  where  the  answer 
shows  that  the  defendant  was  an  indi- 
vidual, doing  business  under  such  partner- 
ship name,  and  the  trial  proceeded  upon 
that  theory,  the  executors  of  such  defend- 
ant, substituted  after  his  death,  represent 
him  only  as  an  individual,  and  not  as  rep- 
resentatives of  anv  partnership.  Frazier 
v.  Murphy,  133  Cal.  91;  65  Pac.  326. 

Denial  of  motion  to  remand  cause  on 
death  of  appellant.  Where  the  appellant 
died  pending  an  appeal,  a  motion  by  his 
substituted  executors  to  remand  the  cause 
to  the  superior  court,  upon  the  ground  that 
the  judgment  is  incapable  of  enforcement 
for  want  of  presentation  of  it  as  a  claim 
against  the  estate  of  the  deceased  appel- 
lant, is  improper,  and  will  be  denied.  Peo- 
ple's Home  Sav.  Bank  v.  Sadler,  1  Cal. 
App.  1S9;  81  Pac.  1029. 

Effect  of  appearance  of  representative 
within  time  for  service  of  summons.  See 
note  ante,  §  581. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  465,  §  138.  See  "Presnutation,"  in  notes  to 
§  1490,  subd.  4,  and  §§  1493.  1494,  ante;  llcntsch 
V.  Porter,  10  Cal.  555;  Coleman  v.  Woodwortii, 
28  Cal.  568.  The  objeclion  that  no  proof  was 
made  of  the  presentment  of  the  claim  must  be 
raised  at  the  time  of  the  settlement,  and  cannot 
be  raised  for  the  first  time  in  the  supreme  court. 
In  Bank  of  Stockton  v.  Howland,  42  Cal.  129, 
an  action  against  several  joint  makers  of  a  prom- 
issory note,  the  defendant  Cobiirn  (here  repre- 
sented by  an  administratrix)  died,  after  filing 
the    answer.     Justice    Crockett    says:    "The    first 
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of  the  presentation  of  the  claim  to  the  adminis- 
tratrix. The  doctrine  of  this  court  is,  that  the 
objection  to  the  recovery  of  a  claim  aaaiust  the 
estate  of  a  deceased  person,  on  the  ground  that 
it  was  not  presented  to  the  administrator,  as  pro- 
vided in  §  138  of  the  Probate  Act,  cannot  be 
made  for  the  first  time  in  this  court — that  it 
should  have  been  first  made  in  the  court  below. 
Hentsch  v.  Porter,  10  Cal.  555;  Coleman  v. 
Woodworth,  28  Cal.  567.  The  purpose  of  this 
rule  [requiring  the  objection  to  be  made  in  the 
court  below]  is  to  give  the  claimant  an  opportu- 
nity to  supply  the  requisite  pleadings  or  proof, 
as  the  case  may  require.  In  this  case,  the  ob- 
jection that  there  was  no  proof  of  the  presenta- 
tion of  the  claim  to  the  administratrix  was  made 
for  the  first  time  on  the  motion  for  a  new  trial. 
It  was  too  late  at  that  time  for  the  plaintiff  to 
have  supplied  the  requisite  proof.  The  objection 
must  therefore  be  disregarded." 


point  is  well  taken.  Section  138  of  the  Probate 
Act  provides  that  when  a  defendant  dies  pend- 
ing the  action,  the  claim  of  the  plaintiff  shall  be 
presented  to  the  executor  or  administrator  for 
allowance,  and  that  no  recovery  shall  be  had  in 
the  action  against  the  estate  of  the  deceased 
without  proof  of  such  presentation.  In  this  case 
there  was  no  such  proof,  and  the  attention  of  the 
court  was  specially  called  to  this  point  on  the 
motion  for  a  new  trial.  It  is  therefore  clear  that 
a  new  trial  ought  to  have  been  granted  as  to 
the  adrainistratrix."  It  appears  here  that  the 
court  below  had  attention  called  to  the  want  of 
proof  of  presentation,  for  the  only  time,  on 
motion  for  a  new  trial.  The  other  justices, 
Rhodes,  C.  J.,  Wallace,  J.,  and  Temple,  .1.,  con- 
cur that  a  joint  judgment  cannot  be  rendered 
against  co-defendants,  some  of  whom  are  living 
and  some  deceased,  but  render  a  separate  opin- 
ion, as  follows:  We  "concur  in  the  opinion  of 
Mr.    Justice    Crockett,    except    upon    the    question 

§  1503.  Allowance  of  claim  in  part.  Whenever  the  executor  or  admin- 
istrator or  the  judge  shall  act  upon  any  claim  that  may  be  filed  with  the 
clerk,  or  presented  to  the  executor  or  administrator,  and  is  willing  to  alloAV 
the  same  in  part,  he  must  state  in  his  allowance  the  amount  he  is  Avilling  to 
allow.  If  the  creditor  refuse  to  accept  the  amount  allowed  in  satisfaction 
of  his  claim,  he  shall  recover  no  costs  in  any  action  therefor  brought  against 
the  executor  or  administrator,  unless  he  recover  a  greater  amount  than  that 

offered  to  be  allowed. 

cover  the  whole  claim.    Haub  v.  Leggett, 
160  Cal.  491;  117  Pao.  556. 

When  creditor  may  sue  on  partially  al- 
lowed claim.  The  creditor  may  treat  a 
partial  allowance  of  his  claim  by  the  ex- 
ecutor or  administrator  as  a  rejection  of 
the  entire  claim,  and  sue  thereon  at  once 
without  presenting  it  to  the  judge.  Haub 
A'.  Leggett,  160  CaL  491;  117  Pac.  556. 

Merger  of  partial  allowance  in  judg- 
ment. Where  a  claim  has  been  allowed  iu 
part,  but  suit  is  brought,  the  allowance 
will  be  merged  iu  the  judgment,  if  that  is 
for  the  whole;  but  if  suit  is  for  the  bal- 
ance only,  the  former  allowance  will  stand. 
Haub  V.  Leggett,  160  Cal.  491;  117  Pac. 
556. 

CODE  COMT-flSSIONERS'  NOTE.  Stats.  1851, 
p.  465,  §  139.  Deck  v.  Gherke,  6  Cal.  668.  Gray 
V.  Palmer,  9  Cal.  631;  Fallon  v.  Butler,  21  Cal. 
28;  81  Am.  Dec.  140;  Guruee  v.  Maloney,  38 
Cal.  87;  99  Am.  Dec.  352. 

§  1504.  Effect  of  judgment  against  executor.  A  judgment  rendered 
against  an  executor  or  administrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  intestate,  only  establishes  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  administrator  and  a 
judge;  and  the  jiulgracnt  must  be  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  ascertained  to  be  due.  A  certified 
transcript  of  the  original  docket  of  the  judgment  must  be  filed  among  the 
papers  of  the  estate  in  court.  No  execution  must  issue  upon  such  judgment, 
nor  shall  it  create  any  lien  upon  the  property  of  the  estate,  or  give  to  the 
judgment  creditor  any  priority  of  payment. 

Legislation  g  1504.  1.  Enacted  March  11,  in  the  same  manner  as  if  it  had  been  allowed 
1872;  based  on  Probate  Act  1851.  §  140,  which  by  the  executor  or  administrator  and  the  probate 
read:  "The  effect  of  any  judgment  rendered  judge,  and  the  judgment  shall  be  that  the  ex- 
against  any  executor  or  administrator,  upon  any  ecuior  or  administrator  pay  in  due  course  of  ad- 
claim  for  money  against  the  estate  of  his  testator  ministration  the  amount  ascertained  to  be  due 
or  intestate,    shall  be  only  to   establish  the   claim  A    certified    transcript    of   the    judgnient    shall    be 


Legislation  §  1503.  1.  Enacted  March  11, 
1873  (based  on  Probate  Act  1851,  §  139),  the 
first  sentence  then  reading,  "Whenever  any  claim 
is  presented  to  an  executor  or  administrator,  or 
to  the  probate  judge,  and  he  is  willing  to  allow 
the  same  in  part,  he  must  state  in  his  indorse- 
ment the  amount  he  is  willing  to  allow"  ;  the  sec- 
ond sentence  being  the  same  as  the  present  text, 
except  that  it  had  the  word  "recovers"  instead  of 
"recover"    (see  infra,  par.  2). 

3.  Amended  by  Code  Amdts.  1880,  p.  91,  sub- 
stituting "a  judge"  for  "the  probate  judge"  in 
first  sentence,  and  "recover"  for  "recovers,"  in 
second  sentence. 

3.  Amendment  by  Stais.  1901,  p.  217;  un- 
constitutional.   See  note  ante,  §  5. 

4.  Amended  by  Stats.  1915,  p.  542,  recasting 
the  first  sentence. 

Partial  allowance  of  claim  not  bar  to 
suit  for  whole.  The  partial  allowance  of 
a  claim  is  not  conclusive  evidence  of  ac- 
ceptance by  the  claimant  of  the  part  al- 
lowed in  full  satisfaction  of  his  debt,  nor 
does  it  operate  as  a  bar  to  a  suit  to  re- 
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filed  in  the  probate  court.  No  execution  shall 
issue  upon  such  judgment,  nor  shall  it  create 
any  lien  upon  the  property  of  tne  estate  or  give 
to  the  judgment  creditor  any  priority  of  pay- 
ment." "When  enacted  in  1872.  §  1504  read  as 
at  present,  except  for  the  amendment  of  1880. 

2.  Amended  by  Code  Amdts.  ISSO,  p.  91.  (1) 
substituting  "a  judge"  for  "the  probate  judge," 
(2)  inserting  "of  the  original  docket"  after 
"transcript,"  and  (3)  substituting  "among  the 
papers  of  the  estate  in  court"  for  "in  the  pro- 
bate court." 

3.  Amendment  by  Stats.  1901,  p.  217;  un- 
constitutional.    See  note  ante,  §  5. 

Effect  of  section  on  power  of  conrt. 
Where,  in  an  action  against  an  estate  for 
an  accounting,  anything  is  found  due  from 
the  estate,  the  presumption  is,  that  the 
court,  in  formulating  its  judgment,  will  be 
guided  by  this  section,  but  the  court's 
power  in  equity  is  not  limited  by  this  sec- 
tion. Eaisch  v.  Warren,  18  Cal.  App.  655; 
124  Pac.  95. 

Effect  of  judgment  for  rejected  claim. 
A  judgment  against  an  administrator,  in 
an  action  upon  a  claim  against  the  estate, 
merely  has  the  effect  of  a  claim  dulj' 
allowed,  to  be  paid  in  due  course  of  ad- 
ministration, and  does  not  give  the  credi- 
tor any  further  rights,  nor  determine  the 
right  of  priority  over  other  claims,  which 
must  be  determined  by  the  probate  court 
when  the  assets  are  finally  marshaled  and 
the  order  of  payment  determined  by  that 
court  (McLean 'v.  Crow,  S8  Cal.  644;  26 
Pac.  596) ;  and  no  statute  of  limitations 
can  run  against  the  judgment,  though 
more  than  five  years  have  elapsed  from 
the  date  when  it  became  final,  while  the 
administration  still  continues.  Shively  v. 
Harris,  5  Cal.  App.  513;  90  Pac.  971. 
Where  suit  is  brought  against  an  admin- 
istrator on  a  judgment  obtained  against 
his  intestate  in  his  lifetime,  which  the 
administrator  rejected,  the  only  effect  of 
a  judgment  in  favor  of  the  plaintiff  is 
equivalent  to  no  more  than  a  recognition 
and  allowance  of  the  judgment,  as  a  claim, 
by  the  administrator  and  the  probate 
judge.  Quivey  v.  Hall,  19  Cal.  97.  The 
judgment  of  a  court,  and  the  approval  of 
a  claim  by  the  judge,  are  of  equal  force. 
Shiels  V.  Nathan,  12  Cal.  App.  604;  108 
Pac.  34. 

Heirs  may  contest  judgment.  A  judg- 
ment on  a  rejected  claim  only  establishes 
the  claim  in  the  same  manner  as  if  it  had 
been  allowed  by  the  administrator  and 
the  judge,  and  such  a  judgment  is  no  more 
effectual  as  an  estoppel  than  an  allow- 
ance of  the  claim  would  be,  for  it  can  be 
contested  by  the  heirs,  on  the  settlement 
of  an  account,  in  the  same  manner  as  a 
claim  allowed  by  the  executor  and  the 
judge  can  be  contested.  Hall  v.  Cayot, 
141  Cal.  13;  74  Pac.  299. 

Form  of  judgment  for  rejected  claim. 
Where  the  claimant  sues  the  executor  for 
the  recovery  of  a  rejected  claim,  he  is  only 
entitled  to  a  judgment  which  first  ascer- 
tains  the   amount   due,   and   adjudges   the 


same  to  be  a  valid  claim  against  the  es- 
tate, and  then  provides  that  the  same  be 
paid  by  the  defendant  in  due  course  of 
administration,  upon  which  no  execution 
can  be  awarded.    Rice  v.  Inskeep,  34  Cal. 

224.  A  judgment  against  an  executor  for 
the  recovery  of  a  rejected  claim  should 
direct  that  the  same  be  paid  in  due  course 
of  administration.  Eacouillat  v.  Sanse- 
vain,  32  Cal.  376;  Drake  v.  Foster,  52  Cal. 

225.  Where  the  only  cause  of  action  is 
the  indebtedness  of  the  estate  of  the  de- 
ceased to  the  plaintiff,  a  judgment  in  per- 
sonam cannot  be  rendered  against  the  ad- 
ministrator. Myers  v.  Mott,  29  Cal.  359; 
89  Am.  Dec.  49.  A  joint  judgment  on  a 
promissory  note,  rendered  against  the  ad- 
ministrator of  a  deceased  maker  and  the 
surviving  makers,  is  erroneous  as  to  the 
administrator,  if  not  made  payable  de 
bonis  testatoris;  but  this  error  does  not 
invalidate  such  judgment  as  to  the  surviv- 
ing makers.  Bank  of  Stockton  v.  How- 
land,  42  Cal.  129. 

Amendment  or  modification  of  judgment. 
The  jutlgraent  on  a  rejected  claim  may  be 
amended  at  any  time,  by  the  record,  so 
as  to  make  it  payable  in  due  course  of 
administration.  Estate  of  Schroeder,  46 
Cal.  304.  A  judgment  against  an  adminis- 
trator, not  in  form  payable  in  due  course 
of  administration,  will  be  modified  upon 
appeal,  so  to  direct.  Moore  v.  Russell,  133 
Cal.  297;  85  Am.  St.  Rep.  166;  65  Pac.  624. 
A  money  judgment  against  the  adminis- 
trator, which  did  not  direct  that  it  be 
paid  out  of  the  estate  in  due  course  of 
administration,  being  modified  on  appeal 
so  to  direct,  is  a  final  adjudication,  and 
the  lower  court  is  without  jurisdiction  to 
make  any  further  judgment  or  order  in  the 
case.  Vance  v.  Smith,  132  Cal.  510;  64 
Pac.  1078. 

Decree  against  discharged  administrator 
is  void.  Where  the  administrator  has  pre- 
sented his  final  account  and  been  dis- 
charged, he  is  no  longer  the  representative 
of  the  estate,  and  has  no  authority  to  ap- 
pear for  or  to  bind  it  in  any  manner;  and 
a  decree  against  him,  foreclosing  a  mort- 
gage on  propertv  of  the  estate,  is  a  nuUitv. 
Willis  V.  Farley,"24  Cal.  490. 

Filing  of  transcript.  The  affirmance  of 
a  judgment  against  an  administrator,  of 
which  a  certified  transcript  has  been  filed, 
is  not,  in  any  sense,  a  new  judgment,  and 
the  filing  of  another  certified  transcript, 
after  such  confirmance,  is  not  required. 
Estate  of  Kennedy,  93  Cal.  16;  28  Pac. 
839.  The  provisions  of  the  code  requir- 
ing judgments  against  administrators,  and 
claims  against  the  estate  which  have  been 
allowed,  to  be  filed  in  the  probate  court, 
are  merely  directory.  Estate  of  Schroe- 
der, 46  Cab  304. 

Default  judgment  against  administrator. 
A  judgment  by  default  may  be  taken 
against     an     administrator,     as     well     as 
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against  any  other  party:  the  law  requires 
the  service  of  process  upon  him,  but  pro- 
vides no  means  of  compelling  him  to  an- 
swer.   Chase  v.  Swain,  9  Cal.  l.'^O. 

Judgment  for  accounting  against  estato 
of  deceased  executor.  A  judgment  for  an 
accounting,  rendered  against  the  estate  of 
a  deceased  executor,  must  be  made  pay- 
able out  of  his  estate,  in  due  course  of 
administration.  Vance  v.  Smith,  124  Cal. 
219;  56  Pac.  1031.  Where  an  adminis- 
trator dies  without  rendering  an  account, 
jurisdiction  to  compel  an  accounting  vests 
in  the  ajipropriate  court  of  equity;  the 
judgment,  in  such  an  action,  does  not 
come  within  the  provisions  of  this  section, 
requiring  a  copy  of  the  judgment  to  be 
filed  among  the  papers  of  the  case,  but 
it  is  to  be  regarded  in  the  light  of  a  de- 
cree of  the  probate  court  settling  the  ac- 
count and  directing  payment,  so  far  as 
the  enforcement  of  the  payment  it  directs 
against  the  estate  of  the  deceased  is  con- 
cerned.  Chaquettc  v.  Ortet,  60  Cal.  594. 

Judgment  on  judgment  rejected  as  claim, 
mcTger.  The  presentation  of  a  claim 
against  the  estate  for  the  amount  of  a 
judgment,  and  the  recovery  of  another 
judgment  upon  the  rejected  claim,  does 
not  merge  the  original  judgment,  nor  de- 
stroy its  lien,  especially  where  the  lien  is 
expressly  reserved  in  the  claim  presented. 
Estate  of  Wiley,  138  Cal.  301;  71  Pac.  441. 

Jurisdiction  of  foreclosure  suit  after 
claim  allowed.  A  suit  for  the  foreclosure 
of  a  mortgage  is  peculiarly  an  equity  pro- 
ceeding; and  when  the  superior  court  gains 
jurisdiction  of  the  case  for  the  purpose 
of  foreclosure,  it  has  the  right  to  give  full 
relief,  and  may  decree  and  execute  a  sale 
of  the  mortgaged  premises;  but  when  the 
claim  has  been  presented  to  the  adminis- 
trator and  the  probate  court,  and  allowed, 
it  is  otherwise.  Belloc  v.  Rogers,  9  Cal. 
123. 

Sale  of  pledged  stock  in  action  on  re- 
jected claim.  Where  the  decedent  had  de- 
livered an  unindorsed  certificate  of  stock 
as  security  for  a  note,  the  creditor  is  en- 
titled to  enforce  the  sale  thereof,  in  an 
action  upon  a  rejected  claim  against  the 
executor,  as  equity,  where  the  rights  of 
third  parties  have  not  intervened,  will 
deem  an  imperfect  attempt  to  appropri- 
ate specific  property  to  the  discharge  of 
a  particular  debt  as  a  specific  lien  upon 
the  property  intended  to  be  appropriated. 
Hall  v.  Cayot,  141  Cal.  13;  74  Pac.  299. 

Attachment  lien  destroyed  by  defend- 
ant's death.  An  attachment  lien  upon 
property  can  be  enforced  only  by  a  sale 
of  the  attached  property  under  execution; 
and  where  the  defendant  dies  after  the 
levy  of  an  attachment  upon  his  property, 
and  before  judgment,  his  death  destroys 
the  lien  of  the  attachment,  and  the  at- 
tached property  passes   into   the  hands  of 


his  administrator,  to  be  administered  on 
in  due  course  of  administration.  Myers  v. 
Mott,  29  Cal.  359;  S9  Am.  Dec.  49. 

Prepeutation  of  judgment  against  de- 
ceased not  required.  Where  a  money  judg- 
ment had  been  rendered  against  the  de- 
ceased in  his  lifetime,  and  his  motion  for 
a  new  trial  was  undetermined  at  the  time 
of  his  death,  and  his  executrix  was  sub- 
stituted as  defendant  and  obtained  an 
order  modifying  the  judgment,  but  no  new- 
judgment  was  entered,  such  modified  judg- 
ment is  a  claim  against  the  estate,  to  be 
paid  in  due  course  of  administration,  and 
no  presentation  is  required.  Brennan  v. 
Brennau,  65  Cal.  517;  4  Pac.  561. 

Interest.  A  claim  against  the  estate  of 
a  deceased  person  draws  interest  from  the 
time  of  its  allowance  by  the  administrator 
and  the  probate  judge,  at  legal  rates.  Es- 
tate of  Glenn,  74  Cal.  567;  16  Pac.  396. 
A  claim  passed  upon  on  the  settlement  of 
the  final  account  of  the  administrator,  and 
ordered  paid  in  due  course  of  administra- 
tion, has  the  effect  of  a  judgment  against 
the  estate,  and  bears  interest  from  the 
date  of  the  decree  settling  the  account, 
although  the  demand  on  which  the  claim 
was  founded  did  not  bear  interest.  Estate 
of  Olvera,  70  Cal.  184;  11  Pac.  624.  In  a 
suit  against  an  administrator  on  a  judg- 
ment obtained  against  his  intestate  in  his 
lifetime,  which  the  administrator  rejected, 
interest  should  be  computed  according  to 
the  rate  fixed  therein:  it  should  not  be 
compounded.   Quivey  v.  Hall,  19  Cal.  97. 

No  judgment  against  administrator, 
pending  appeal  from  order  removing  him. 
An  appeal  from  an  order  removing  an  ad- 
ministrator does  not  revive  or  restore  his 
powers,  and  no  judgment  can  be  rendered 
against  him  pending  such  appeal.  More  v. 
More,  127  Cal.  460;  59  Pac.  823. 

Judgment  against  administrator  after 
removal  is  void.  After  the  removal  of  au 
administrator  from  his  trust,  he  ceases  to 
have  any  connection  with  the  estate,  and 
no  judgment  rendered  against  him  while 
removed  can  bind  the  estate,  or  have  any 
validity  as  evidencing  the  existence  of  a 
claim  against  the  estate.  More  v.  More, 
127  Cal.  460;  59  Pac.  823. 

Correction  of  judgment  on  appeal.  Where 
the  judgment  in  an  action  against  the  ad- 
ministrator is  entered  against  him  per- 
sonally, it  will  be  corrected  on  appeal: 
such  error  is  one  that  is  apparent  on  the 
judgment  roll.  Davis  v.  Lamb,  5  Cal. 
Unrep.  765;  35  Pac.  306. 

Where  claim  allowed  after  suit  brought, 
costs,  only,  can  be  awarded.  See  note 
ante,  §  1496. 

Statute  of  limitations.  Where  judg- 
ment is  obtained  against  an  intestate  in 
his  lifetime,  and  no  execution  was  levied, 
the  judgment  creditor  being  prevented 
from  suing  after  the  death  of  the  debtor, 
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the  statute  of  limitations  ceases  to  run 
until  presentation  of  the  claim.  Quivey  v. 
Hall,  19  Cal.  97. 

CODE  COMJ-nSSIONERS'  NOTE.  Stats.  1851, 
p.  465,  §  140.  See  note  subd.  4  to  §  1494,  ante, 
and  cases  there  cited.  See  ante:  "§669.  (§202.) 
If  a  party  die  after  a  verdict  or  decision  upon 
any  issue  of  fact,  and  before  judgment,  the  court 
may  nevertheless  render  judgment  thereon.  Such 
judgment  is  not  a  lien  on  the  real  property  of 
the  deceased  party,  but  is  payable  in  the  course 
of  administration  on  his  estate."  And  ante, 
'■§  686.  (§  215.)  Notwithstanding  the  death  of 
a  party  after  the  judgment,  execution  thereon 
may  be  issued,  as  follows:  1.  In  case  of  the 
death  of  the  plaintiff,  upon  the  application  of  his 
executor  or  administrator,  or  successor  in  inter- 
est, by  the  court  in  which  the  judgment  was 
rendered  or  exists.  2.  In  case  of  the  death  of 
the  defendant,  if  the  judgment  be  for  the  re- 
covery of  real  or  personal  property,  execution 
may  be  issued  and  executed  against  the  prop- 
erty." [This  is  not  the  text  of  §  686  as  en- 
scted  in  1872,  but  the  draft  of  the  section  as 
submitted  to  the  legislature.]  These  must  be  re- 
garded as  exceptional  cases  to  the  text,  and  so 
provided  for  expressly  by  the  two  sections  fol- 
lowing. See  "Mortgaged  Debt."  Falkner  v.  Fol- 
som,  6  Cal.  416;  Fallon  v.  Butler,  21  Cal.,  p. 
oO;  81  Am.  Dec.  140.  Allowed  claims  have  force 
and  effect  of  judgments.  Deck  v.  Gherke,  6  Cal. 
669;  §§1504,  1505  (§§140,141),  construed  in 
Belloc  V.  Rogers,  9  Cal.  127.  Judgments  estab- 
lish the  validity  of  the  claim.  Chase  v.  Swain, 
9  Cal.  136;  Wells  Fargo  &  Co.  v.  Robinson,  13 
Cal.  142.  Interest  on  judgment.  Dexter  v.  Paugh, 
18  Cal.  378.  Form  of  judgment  discussed  and 
given  in  Myers  v.  Mott,  29  Cal.  363;  89  Am. 
Dec.  49.  Rejection  before  suit  for  judgment. 
Rice  v.  Inskeep,  34  Cal.  225.  As  to  joint  judg- 
ment against  estate  and  living  persons.  Bank  of 
Stockton  V.  Howland,  42  Cal.  129,  given  in  note 
to  §  1502,  ante.  The  court  held  such  joint  judg- 
ment to  be  invalid  as  to  the  decedent.  "But," 
says  Judge  Crockett,  "this  error  does  not  in- 
validate   the    judgment    as    against    the    other    de- 


fendants. At  common  law  there  could  not  be  a 
joint  judgment,  even  on  a  joint  demand,  against 
the  executor  or  administrator  of  a  deceased 
obligor  and  the  surviving  obligors,  for  the  rea- 
son that,  as  to  the  former,  the  judgment  would 
be  payable  de  bonis  testatoris,  and  as  to  the 
latter,  de  bonis  propriis.  Nor  has  the  rule  been 
changed  by  statute  in  this  state.  On  the  con- 
trary, our  whole  system  of  probate  laws  provides 
for  the  administration  of  the  estates  of  deceased 
persons,  throuKh  the  instrumentality  of  the  pro- 
bate court,  which  ascertains  and  directs  the  order 
in  which  the  debts  are  to  be  paid,  giving  prior- 
ity to  such  as  are  by  law  entitled  to  it.  In  con- 
struing this  system,  this  court  has  repeatedly 
decided  that  in  an  action  against  the  executor  or 
administrator  to  enforce  a  demand  against  the 
estate,  the  only  office  of  the  judgment,  in  such 
an  action,  is  to  establish  the  demand  as  a  valid 
claim  against  the  estate;  and  it  should  appear 
on  the  face  of  the  judgment  that  it  is  to  be  paid 
out  of  the  assets  of  the  estate  in  the  due  course 
of  administration — an  injunction  which  has  been 
disregarded  in  this  case.  No  execution  can  issue 
upon  the  judgment  to  enforce  its  payment. 
Racouillat  v.  Sansevain,  32  Cal.  376;  Rice  v. 
Inskeep,  34  Cal.  224.  Even  where  an  attach- 
ment was  levied  on  the  property  of  the  deceased 
in  his  lifetime,  if  he  die  before  judgment,  and 
the  action  proceed  against  the  administrator,  the 
court  rendering  the  judgment  has  no  power  to 
order  the  property  attached  to  be  sold  in  satis- 
faction of  the  judgment.  Myers  v.  Mott,  29  Cal. 
359;  89  Am.  Dec.  49.  Under  our  system,  there- 
fore, there  are  even  more  cogent  rpasons  than 
existed  under  the  common  law  why  there  cannot 
be  a  joint  judgment  against  the  surviving  obligors 
and  the  executor  or  administrator  of  a  deceased 
obligor."  The  other  judges  conclude  their  con- 
currence as  follows:  In  our  "opinion,  the  judg- 
ment should  be  affirmed  as  to  all  the  defendants, 
except  as  to  Harriet  Coburn,  the  administratrix 
of  the  estate  of  A.  J.  Coburn,  deceased;  and  as 
to  her  the  cause  should  be  remanded,  with  direc- 
tions that  the  judgment  be  modified  by  requiring 
the  sum  therein  mentioned  to  be  paid  out'  of  the 
estate  of  the  said  deceased  in  due  course  of 
administration." 


§  1505.  Execution  not  to  issue  after  death.  If  one  is  levied,  the  property 
may  be  sold.  When  any  judgment  has  been  rendered  for  or  against  the  tes- 
tator or  intestate  in  his  lifetime,  no  execution  shall  issue  thereon  after  his 
death,  except  as  provided  in  section  six  hundred  eighty-six.  A  judgment 
against  the  decedent  for  the  recovery  of  money  must  be  filed  with  the  clerk, 
or  presented  to  the  executor  or  administrator,  like  any  other  claim.  If  exe- 
cution is  actually  levied  upon  any  property  of  the  decedent  before  his  death, 
the  same  may  be  sold  for  the  satisfaction  thereof;  and  the  officer  making 
the  sale  must  account  to  the  executor  or  administrator  for  any  surplus  in  his 
hands.  A  judgment  creditor  having  a  judgment  which  was  rendered  against 
the  testator  or  intestate  in  his  lifetime,  may  redeem  any  real  estate  of  the 
decedent  from  any  sale  under  foreclosure  or  execution,  in  like  manner  and 
with  like  effect  as  if  the  judgment  debtor  were  still  li\4ng. 

Legislation   g    1505.       1.   Enacted     March     11,        trator,  may,  however,  require  the  affidavit  of  the 


1872;  based  on  Probate  Act  1851,  §  141,  as 
amended  bv  Stats.  1861,  p.  638,  which  read: 
"When  any  judgment  has  been  rendered  against 
the  testator,  or  intestate,  in  his  life,  no  execu- 
tion shall  issue  thereon  after  his  death;  but  a 
certified  copy  of  such  judgment  shall  be  pre- 
sented to  the  executor,  or  administrator,  and  be 
allowed  and  filed,  or  rejected,  as  any  other  claim, 
but  need  not  be  supported  by  the  affidavit  of  the 
claimant,  and  if  justly  due  and  unsatisfied,  shall 
be  paid  in  due  course  of  administration:  pro- 
vided, however,  that  if  the  execution  shall  have 
been  actually  levied  upon  any  property  of  the 
deceased,  the  same  may  be  sold  for  the  satisfac- 
tion thereof,  and  the  officer  making  the  sale  shall 
account  to  the  executor,  or  administrator,  for  any 
surplus  in  his  hands.      The  executor,  or  adminis- 


claimant,  or  other  satisfactory  proof,  that  the 
judgment,  or  any  portion  thereof,  is  justly  due 
and  unsatisfied."  The  changes  from  the  original 
code  section  are  noted  infra. 

a.  Amended  by  Code  Amdts.  1873-74,  p.  413, 
(1)  in  first  sentence,  omitting  "or"  between 
"testator"  and  "intestate"  (probably  a  typo- 
graphical error),  and  (2)  adding  the  last  sen- 
tence. 

3.  Amendment  by  Stats.  1901,  p.  218;  un- 
constitutional.   See  note  ante,  §  5. 

4.  Amended  by  Stats.  1915,  p.  543,  (1)  in 
first  sentence,  inserting  "or"  between  "testator" 
and  "intestate"  (compare  supra,  par.  2);  (2)  in 
second  sentence,  inserting  "filed  with  the  clerk, 
or,"  in  the  phrase  "must  be  filed  with  the  clerk, 
or  presented  to  the  executor." 
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EXECUTION  AFTER  DEATH — LEVY — JUDGMENT.     §§  1506,  1507 


Enforcement  of  attachment  lien.  The 
only  method  for  the  enforcement  of  an  at- 
tachment lien  is  by  sale  of  the  attached 
property  under  execution;  and  when  the 
action  is  of  such  character,  or  has  become 
such  by  reason  of  change  of  parties,  that 
judgment  cannot  be  rendered  against  the 
defendant  in  personam,  an  execution  to 
satisfy  the  judgment  out  of  the  property 
of  the  defendant  cannot  issue.  Myers  v. 
Mott,  29  Cal.  359;  89  Am.  Dec.  49.  Where 
an  attachment  was  levied,  but  the  defend- 
ant died  before  judgment,  and  the  action 
was  continued  as  against  his  representa- 
tive, the  court  rendering  judgment  has  no 
power  to  direct  the  sale  of  the  attached 
property  to  satisfy  such  judgment.  Bank 
of  Stockton  V.  Rowland,  42  Cal.  129. 

Death  of  the  defendant  destroys  attach- 
ment lien.    See  note  ante,  §  1504. 

Judgment  lien.  The  lien  of  a  judgment 
docketed  against  the  judgment  debtor  dur- 
ing his  lifetime  is  not  released  or  aifected 
by  his  death  pending  the  time  limited  by 
the  statute  for  the  continuance  of  such 
lien;  and  the  fact  that  the  judgment  is 
required  to  be  presented  as  a  claim  against 
his  estate,  and  to  be  paid  in  the  due  course 
of  administration,  and  is  not  enforceable 
by  execution,  is  not  inconsistent  with  the 
continuance  of  the  lien,  which  is  ranked 
with  the  recognized  lien  of  a  mortgage. 
Morton  v.  Adams,  124  Cal.  229;  71  Am. 
St.  Eep.  53;  56  Pac.  1038.  The  death  of 
a  judgment  debtor  after  execution  levied 
does   not   affect   the   lien,   nor   relieve   the 

§  1506.  What  judgment  is  not  a  lien  on  real  property  of  estate.  A  judg- 
ment rendered  against  a  decedent,  dying  after  verdict  or  decision  on  an 
issue  of  fact,  but  before  judgment  is  rendered  thereon,  is  not  a  lien  on  the 
real  property  of  the  decedent,  but  is  payable  in  due  course  of  administration. 

Judgment  after  death,  not  a  lien.  See  ante,  judgment  was  not  entered  upon  the  ver- 
§  669. 

Legislation  g  1506.     Enacted  March  11,   1S72. 

Appeal    from    error   in    entering    judg- 


shcrifif  from  his  obligation  to  sell  the  prop- 
erty, and  any  surplus  remaining  in  his 
hands,  after  the  sale,  must  be  accounted 
for  to  the  executor.  Vermont  Marble  Co. 
V.  Superior  Court,  99  Cal.  579;  34  Pac.  326. 

Levy  of  execution  creates  no  lien  on 
homestead  property.    See  note  ante,  §  1474. 

Judgment  as  claim.  A  judgment  upon 
a  verdict  rendered  before  the  death  of  the 
defendant,  but  entered  after  his  death  and 
the  substitution  of  his  representative,  pay- 
able in  due  course  of  administration,  need 
not  be  presented  as  a  claim  against  the 
estate.  Estate  of  Page,  50  Cal.  40.  The 
allowance  of  a  claim  is  not  a  judgment; 
and  none  of  the  grounds  upon  which  one 
judgment  has  been  held  to  be  merged  in 
another,  apply  to  the  case  of  the  allow- 
ance of  a  judgment  as  a  claim  against  an 
estate.  Morton  v.  Adams,  124  Cal.  229; 
71  Am.  St.  Eep.  53;  56  Pac.  1038. 

Modified  judgment,  obtained  by  execu- 
tor, need  not  be  presented.  See  note  ante, 
§  1504. 

Validity  of  judgment  against  deceased  person. 
See  note  52  Am.  Dec.  C36. 

Lien  of  judgment  after  death  of  defendant. 
See  note  89  Am.  Dec.  242. 

Collateral  attack  on  judgments  because  for  or 
against  deceased  persons.  See  note  29  Am.  St. 
Rep.  816. 

Validity  and  effect  of  judgment  for  or  against 
deceased  person.    See  note  126  Am.  St.  Rep.  622. 

Right  to  issue  execution  after  death  of  judg- 
ment  debtor.     See   note   Ann.   Cas.    1912D,    1047. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  638,  S  43;  Stats.  1864,  p.  452,  §  1.  See  note 
to  §  1504,  ante,  and  cases  there  cited,  and  other 
sections  referred  to  in  full. 


diet  until  the  executor  was  substituted, 
and  judgment  was  then  entered  against 
the  executor  by  name,  payable  in  due 
course  of  administration,  such  error  does 
not  render  the  judgment  void,  and  it  is 
not  necessary  to  present  it  for  allowance; 
and  such  error  must  be  taken  advantage 
of  by  direct  appeal.  Estate  of  Page,  50 
Cal.  40. 

CODE    COMMISSIONERS'    NOTE.      This    sec- 
tion is  drawn  from  Stats.  1851,  p.  82,  §  202. 


meut.  Upon  the  suggestion  of  the  death 
of  a  party  after  verdict  against  him,  and 
before  judgment,  the  proper  practice  is  to 
direct  the  entry  of  a  judgment  against 
him  by  name,  and  then  to  suspend  all  fur- 
ther proceedings  until  the  substitution  of 
his    executor;    but    where,    in    such    case, 

§  1507.  May  refer  doubtful  claims.  Effect  of  referee's  allowance  or  re- 
jection. If  the  executor  or  administrator  doubts  the  correctness  of  any 
claim  presented  to  him  or  filed  with  the  clerk,  he  may  enter  into  an  agree- 
ment in  writing  with  the  claimant  to  refer  the  matter  in  controversy  to  some 
disinterested  person,  to  be  approved  by  the  superior  court,  or  a  judge 
thereof.  Upon  filing  the  agreement  and  approval  of  such  court  or  judge, 
in  the  office  of  the  clerk  of  the  court  for  the  county  in  which  the  letters 
testamentary  or  of  administration  w^ere  granted,  the  clerk  must  enter  a 
minute  of  the  order  referring  the  matter  in  controversy  to  the  person  so 
selected,  or,  if  the  parties  consent,  a  reference  may  be  had  in  the  court ;  and 
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the  report  of  the  referee,  if  confirmed,  establishes  or  rejects  the  claim  the 
same  as  if  it  had  been  allowed  or  rejected  by  the  executor  or  administrator 
and  judge. 


Legislation  §  1507.  1.  Enacted  March  11, 
1ST2  (based  on  Pr  ibate  Act  1851,  §  142.  as 
amended  by  Stats.  1861,  p.  638),  and  then  read: 
"§  1507.  if  the  executor  or  administrator  doubts 
the  correctness  of  any  claim  presented  to  him,  he 
mav  enter  into  an  agreement,  in  writing,  with 
the"  claimant,  to  refer  the  matter  in  controversy 
to  some  disinterested  person,  to  be  approved  by 
the  probate  judge.  Upon  filing  the  agreement  and 
approval  of  the  probate  judge  in  the  office  of  the 
clerk  Of  the  district  court  for  the  county  in 
which  the  letters  testamentary  or  of  administra- 
tion were  granted,  the  clerk  must,  either  in  vaca- 
tion or  in  term,  enter  a  minute  of  the  order  re- 
ferring the  matter  in  controversy  to  the  person 
so  selected;  or,  if  the  parties  consent,  a  reference 
may  be  had  in  the  probate  court;  and  the  report 
of  the  referee,  if  confirmed,  establishes  or  rejects 
the  claim,  the  same  as  if  it  had  been  allowed  or 
rejected  by  the  executor  or  administrator  and 
the  probate  judge." 

3.  Amended  by  Code  Amdts.  1880,  p.  91,  (1) 
substituting  (a)  "superior  court,  or  a  judge 
thereof,"  for  "probate  judge,"  at  end  ot  the  first 
sentence,  and  (b)  "such  court  or  judge"  for  "the 
probate  judge";  (2)  omitting  (a)  "district"  after 
"clerk  of  the,"  and  (b)  "probate"  before  "court, ^^ 
(c)  "either  in  vacation  or  term"  before  "enter, 
and  (d)  "the  probate"  before  "judge"  at  end  of 
section. 

3.  Amendment  by  Stats.  1901,  p.  218;  un- 
constitutional.    See  note  ante,  §  5. 


4.  Amended  by  Stats.  1915,  p.  543,  in  first 
sentence,  inserting  "or  filed  with  the  clerk"  after 
"any  claim  presented  to  him." 

Consent  to  reference.  A  reference  to  de- 
termine the  correctness  of  a  claim  against 
the  estate  of  a  deceased  person  may  be 
made  in  court,  if  the  claimant  and  the  per- 
sonal representative  of  the  deceased  con- 
sent thereto.  Hall  v.  Superior  Court,  69 
Cal.  79;  10  Pac.  2.j7. 

Judge  as  referee.  AVhere  the  court  or 
.I'uds^e  sits  as  a  referee,  his  position  is  as 
distinct  in  law  from  the  court  acting  as 
such  within  its  own  proper  sphere  as  if 
a  different  referee  had  been  selected,  and 
findings  are  as  necessary  in  such  case  as 
where  another  referee  is  appointed:  the 
code  tixes  but  one  rule  for  the  guidance 
of  all  referees.  Lee  Sack  Sam  v.  Gray, 
104  Cal.  243;  38  Pac.  85. 

References  and  trials  by  referees.  See 
ante,  §§  638  et  seq.,  and  notes. 

CODE  COMMISSIONEBS'  NOTE.  Stats.  1851, 
p.  466,  §  142;   Stats.  1861,  p.  638,  §  44. 


§  1508.  Trial  by  referee,  how  confirmed,  and  its  effect.  The  referee 
must  hear  and  determine  the  matter,  and  make  his  report  thereon  to  the 
court  in  which  his  appointment  is  entered.  The  same  proceedings  shall  be 
had  in  all  respects,  and  the  referee  shall  have  the  same  powers,  be  entitled 
to  the  same  compensation  and  subject  to  the  same  control,  as  in  other  cases 
of  reference.  The  court  may  remove  the  referee,  appoint  another  in  his 
place,  set  aside  or  confirm  his  report,  and  adjudge  costs,  as  in  actions  against 
executors  or  administrators,  and  the  judgment  of  the  court  thereon  shall  be 
as  valid  and  effectual,  in  all  respects,  as  if  the  same  had  been  rendered  in  a 
suit  commenced  by  ordinary  process. 


Reference.    Ante,  §§  638-645. 

Legislation  §  1508.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  143,  as  amended 
by  stats.  1861,  p.  639),  (1)  substituting  (a) 
"must"  for  "shall  thereupon  proceed  to,"  and 
(b)  "is"  for  "shall  have  been"  before  "entered"; 
(2)     omitting     (a)     "be"     before     "subject,"     (b) 


"or"  before  "appoint,"  and  (c)  "or  maj'"  before 
"set  aside";  (3)  substituting  (a)  "his"  for  "the" 
before  "report,"  and  (b)  "or"  for  "and"  before 
"administrators";  and  (4)  inserting  "as"  before 
"valid." 

CODE  COMMISSIONERS'  NOTE.    Stats.  1851, 
p.  466,  §  143  ;  Stats.  1861,  p.  639,  §  45. 


§  1509.  Liability  of  executor,  etc.,  for  costs.  When  a  judgment  is  recov- 
ered, with  costs,  against  any  executor  or  administrator,  he  shall  be  indi- 
vidually liable  for  such  costs,  but  they  must  be  allowed  him  in  his  adminis- 
tration accounts,  unless  it  appears  that  the  suit  or  proceeding  in  which  the 
costs  were  taxed  was  prosecuted  or  defended  without  just  cause. 


Costs,    liability    of    executor    for.      See    ante, 

§  1031. 

Legislation  8  1509.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  144,  which 
read,  "When  a  judgment  has  been  recovered  with 
costs  against  any  executor  or  administrator,  the 
executor  or  administrator  shall  be  individually 
liable  for  the  costs,  but  they  shall  be  allowed 
him  in  his  administration  accounts,  unles.s  it 
shall  appear  that  the  suit  or  proceeding,  in  which 
the  costs  were  taxed,  shall  have  been  prosecuted 
or  resisted   without  just   cause." 

3.  Repeal  by  Stnts.  1901,  p.  218;  uncon- 
stitutional.     See   note   ante,  §  5. 


Conflict  of  code  sections.  This  section 
and  §  1031,  ante,  are  not  necessarily  in 
conflict;  and  where  a  judgment  is  ren- 
dered against  the  plaintiff,  as  adminis- 
tratrix, for  costs,  but  such  costs  are  not, 
by  the  judgment,  made  chargeable  only 
upon  the  estate,  as  they  might  have  been 
under  §  1031,  the  plaintiff,  under  this  sec- 
tion, is  individually  liable  for  the  costs, 
and  the  defendant  is  entitled  to  an  execu- 
tion against  the  plaintiff  personally.    Ste- 
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vens  V.  San  Francisco  etc.  R.  E.  Co.,  103 
Cal.  252;  37Pac.  146. 

Raising  question  of  constitutionality  of 
section.  Upon  an  appeal  by  an  executor, 
as  such,  from  a  judgment  awarding  costs 
against  him  personally,  the  estate  is  not 
an  aggrieved  party,  entitled  to  raise  the 
question  of  the  constitutionality  of  this 
section,  and  the  executor  individually  is 
clearly  not  in  a  position  to  do  so.  Meyer 
V.  O'Rourke,  150  Cal.  177;  88  Pac.  706. 

Procedure.  Judgment  in  every  case 
commenced  by  an  executor  or  adminis- 
trator in  which  defendant  becomes  en- 
titled to  costs  ought  to  be  entered  against 
such  executor  or  administrator  personally; 
after  payment  he  may  charge  the  amount 
in  his  account  of  administration,  to  be 
allowed  or  not  as  it  may  appear  to  the 
judge  of  the  probate  court  that  the  suit 
was  discreet  or  otherwise.  Meyer  v. 
O'Rourke,  150  Cal.  177;  88  Pac.  706. 

§  1510.  Claims  of  executor,  etc.,  against  estate.  If  the  executor  or  ad- 
ministrator is  a  creditor  of  the  decedent,  his  claim  duly  authenticated  by 
affidavit  shall  be  filed  with  the  clerk,  and  must  be  presented  by  the  clerk  for 
allowance  or  rejection  to  the  judge,  who  shall  allow  or  reject  it,  and  its 
allowance  by  the  judge  is  sufficient  evidence  of  its  correctness,  and  it  must 
be  paid  as  other  claims  in  due  course  of  administration.  If,  however,  the 
judge  reject  the  claim,  action  thereon  may  be  had  against  the  estate  by 
the  claimant,  and  summons  must  be  served  upon  the  judge,  who  may  appoint 
an  attorney,  at  the  expense  of  the  estate,  to  defend  the  action.  If  the 
claimant  recover  no  judgment,  he  must  pay  all  costs,  including  defendant's 
reasonable  attorney's  fees,  to  be  fixed  by  the  court. 


Appeal  by  executor.  Where  suit  is 
brought  against  an  executor,  and  costs 
are  awarded  against  him  personally,  he 
cannot,  upon  an  appeal  in  his  representa- 
tive capacity,  have  himself,  in  his  indi- 
vidual capacity,  relieved  from  such  im- 
position of  costs.  Meyer  v.  O'Rourke,  150 
Cal.  177;  88  Pac.  706. 

CODE  COMMISSIONEES'  NOTE.  Stats.  1851, 
p.  466,  §  144.  This  was  wisely  adopted  to  pre- 
vent the  wasting  of  estates  in  speculative  and 
unnecessary  litigation,  by  allowing  them  expenses 
and  costs,  only  when  they  have  been  incurred 
in  the  bona  fide  discharge  of  duty.  Hicox  v. 
Graham,  6  Cal.  169.  It  was  the  law  that  suits 
were  permitted  in  every  case  for  the  protection 
of  the  administrator;  in  our  state,  however,  use- 
less and  e.xpensive  litigation  is  avoided  by  a  ju- 
dicious allowance  by  the  administrator.  Deck 
V.  Gherke,  6  Cal.  669;  see  also  Wren  v.  Span, 
1  How.  (Miss.)  119;  Smith  v.  Smith,  3  How. 
(Miss.)  216;  Campbel  v.  Young,  3  How.  (Miss.) 
303. 


Claim.    Ante,  §  1493. 

Legislation  §  1510.  1.  Enacted  March  11, 
187»;  based  on  Probate  Act  1851,  §  145,  as 
amended  by  Stats.  1871-72,  p.  52,  which  read: 
"If  the  executor  or  admiiiistrator  is  himself  a 
creditor  of  the  testator  or  intestate,  his  claim, 
duly  authenticated  by  afiidavits,  shall  be  pre- 
sented for  allowance  or  rejection  to  the  probate 
judge,  and  its  allowance  by  the  judge  shall  be 
sufficient  evidence  of  its  correctness.  If  the  pro- 
bate judge  reject  the  claim,  the  executor  or  ad- 
ministrator may  commence  an  action  in  any 
court  of  competent  jurisdiction,  within  ninety 
days  thereafter,  against  the  estate  of  the  testator 
or  intestate,  to  establish  the  correctness  of  the 
claim.  Immediately  after  commencing  such  ac- 
tion he  shall  notify  the  probate  judge  thereof,  in 
writing,  who  shall  thereupon  appoint  some  suit- 
able attorney  to  appear  and  defend  the  estate  in 
such  action;  provided,  if  the  probate  judge  fail 
to  appoint  an  attorney,  or  if  no  attorney  appears 
in  the  action  within  ten  days  after  such  appoint- 
ment, the  court  in  which  the  action  is  pending, 
on  application,  shall  appoint  an  attorney.  The 
court  before  which  such  action  is  tried  shall 
allow  said  attorney  such  compensation  as  it 
deems  just  and  reasonable;  said  compensation  to 
be  taxed  as  costs  in  the  case,  and  recovered  from 
the  party  against  whom  judgment  is  rendered." 
When  enacted  in  1S72,  §  1510  read;  "If  the  ex- 
ecutor or  administrator  is  a  creditor  of  the  dece- 
dent, his  claim,  duly  authenticated  by  affidavits, 
must  be  presented  for  allowance  or  rejection  to 
the  prob.ite  judge,  and  its  allowance  by  the  judge 
is  sufficient'  evidence  of  its  correctness,  and  it 
must  be  paid  as  other  claims,  in  duo  course  of 
administration.  If,  however,  the  probate  jud;e 
rejects  tl.e  claim,  action  thereon  may  be  had 
against  the  estate  by  the  claimant,  and  summons 


must  be  served  upon  the  probate  judge,  who  may 
appoint  an  attorney  at  the  expense  of  the  estate, 
to  defend  the  action.  If  the  claimant  recovers 
no  judgment  he  must  pay  all  costs,  including  de- 
fendant's attorney's  fees." 

3.  Amended  by  Code  Amdts.  1880,  p.  92, 
(1)  substituting  (a)  "affidavit"  for  "affidavits," 
(b)  "a  judge  of  the  superior  court"  for  "the 
probate  judge";  (2)  omitting  (a)  "it"  before 
"must  be  paid,"  and  (b)  "probate"  before 
"judge"  in  both  instances  in  the  second  sen- 
tence; and  (3)  substituting  (a)  "reject"  for 
"rejects,"  (b)  "recover"  for  "recovers,"  and  (c) 
"reasonable  attorneys  fees  to  be  fixed  by  the 
court"   for   "attorney's   fees." 

3.  Amendment  by  Stats.  1901,  p.  218;  un- 
constitutional.    See  note  ante.  §  5. 

4.  Amended  by  Stats.  1915,  p.  543,  recasting 
the  first  sentence. 

Construction  of  code  sections.  The  spe- 
cial mode  of  presenting  the  claim  of  an 
administrator  or  executor,  prescribed  in 
this  section,  does  not  take  the  case  out  of 
§  1490,  ante.  Estate  of  Long,  9  Cal.  App. 
754;  100  Pac.  892.  A  money  demand,  in 
favor  of  an  executor  or  administrator, 
against  an  estate,  is  not  allowed  by  the 
representative,  but  is  presented  to  the 
judge  for  allowance,  and  the  effect  of  its 
allowance  or  rejection  is  prescribed  in  this 
section.  Estate  of  Garnier,  147  Cal.  457: 
82  Pac.  68. 

Administrator  cannot  act  on  claim  when. 
An  administrator,  personally  interested  in 
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a  claim  f!  linst  the  estate,  is  disqualified 
from  acting  upon  it.  Estate  of  Hill,  C7 
Cal.  238 J  7  Pae.  664.  Where  the  executor 
is  the  equitable  owner  of  a  claim  against 
the  estate  of  his  testator,  the  claim  is 
properly  presenfed  for  allowance  to  the 
probate  judge  by  the  executor,  rather 
than  to  the  executor  by  the  holder  of  the 
legal  title.   Estate  of  Crosby,  55  Cal.  574. 

Administrator's  resignation  unnecessary 
to  allowance  of  claiin.  It  is  not  necessary 
for  an  executor  or  administrator  to  resign, 
in  order  to  have  a  claim  allowed  against 
the  estate  of  his  decedent.  Estate  of 
Gamier,  147  Cal.  460;  82  Pac.  68. 

Bar  of  administrator's  claim,  if  not  pre- 
sented. A  claim  due  to  an  executor  per- 
sonally must  be  presented  to  the  judge  for 
allowance,  as  required  by  this  section, 
within  the  time  allowed  by  law  for  the 
presentation  of  claims,  or  it  cannot  be 
allowed  in  the  executor's  accounts.  Es- 
tate of  Hildebrandt,  92  Cal.  433;  28  Pac. 
486. 

Appointment  and  fee  of  attorney  for 
estate.  Where  an  administratrix  seeks 
specific  performance  of  a  decedent's  agree- 
ment to  convey,  the  court  may  properly 
appoint  a  separate  attorney  to  represent 
the  estate,  but  is  not  required  to  do  so, 
where  the  heirs  appear  and  oppose  the 
petition.  Estate  of  Garnier,  147  Cal.  457; 
82  Pac.  68.  When  an  attorney  is  ap- 
pointed by  the  superior  court  to  defend 
an  action  on  a  claim  presented  against 
the  estate  by  an  executor,  he  is  entitled 
to  a  fee  for  his  services  rendered  in  the 
supreme  court  on  an  appeal  from  a  judg- 
ment against  the  claimant;  and  if  the 
judgment  is  affirmed,  the  fee  for  such  ser- 
vices does  not  form  part  of  the  cost-bill, 
but  is  to  be  fixed  by  the  superior  court, 
and  upon  its  allowance  by  that  court  it 
becomes  an  incident  of  the  judgment 
against  the  claimant.  Painter  v.  Painter, 
78  Cal.  625;  21  Pac.  433. 


Effect  of  judgment  for  administrator  oii 
claim.  A  judgment  in  favor  of  an  admin- 
istrator, upon  a  claim  presented  by  him 
to  and  rejected  by  the  judge,  recovered 
in  an  action  pursuant  to  this  section,  has 
no  greater  force  and  effect  than  a  judg- 
ment upon  any  other  rejected  claim:  it 
merely  establishes  the  claim  in  the  same 
manner  and  to  the  same  extent  as  if  it 
had  been  allowed.  Estate  of  More,  121 
Cal.  635;  54  Pac.  148. 

Money  held  as  executor  no  offset  to 
claim  against  estate.  Money  received  by 
an  executor,  belonging  to  the  estate,  is 
held  by  him  in  his  official  capacity  as  such 
executor,  while  a  debt  due  him  as  a  credi- 
tor of  the  decedent  is  due  to  him  in  his 
individual  capacity;  and  the  fact  that  he 
has  in  his  hands,  as  executor,  more  money 
belonging  to  the  estate  than  the  amount 
of  his  claim,  does  not  entitle  him  to  treat 
it  as  an  offset  to  his  claim,  nor  prevent 
him  from  making  the  affidavit  required  by 
§  1494,  ante,  "that  there  are  no  offsets  to 
the  same,  to  the  knowledge  of  affiant." 
Estate  of  Hildebrandt,  92  Cal.  433;  28  Pac. 
486. 

Compelling  specific  performance  of  con- 
tract of  deceased  to  convey,  though  th3 
representative  must  convey  to  himself. 
See  note  post,  §  1598. 

CODE  COMMISSIONERS'  NOTE.  The  amend 
ment  here  supplies  an  omission  in  the  former 
law  which  left  the  administrator  without  remedy, 
if  the  court  rejected  his  claim.  With  proper 
guards  for  the  protection  of  the  estate  against 
invasion  by  the  one  acting  as  its  guardian,  the 
administrator  may  now  sue  the  estate.  The 
period  within  which  the  claim  must  be  presented 
is  the  same  as  that  relating  to  other  claims.  Es- 
tate of  Taylor,  10  Cal.  482.  An  administrator 
cannot  pay  himself  a  debt  without  allowance; 
it  must  be  presented  and  allowed  as  others  are. 
Estate  of  Taylor,  16  Cal.  434.  In  the  absence 
of  any  other  regulations,  it  would  seem  just  and 
right  that  action  should  be  brought  within  the 
same  time  after  rejection  as  required  in  other 
cases. 


§ 


Legislation  §  1511.  Enacted  March  11,  1872; 
based  on  Probate  Act  18.51,  §  146,  which  road: 
"If  any  executor  or  administrator  shall  neglect 
for  two  months  after  his  appointment  lo  give 
notice  to  creditors,  as  prescribed  by  this  chapter, 
it  shall  be  the  duty  of  the  court  "to  revoke  his 
letters." 

Construction  of  code  sections.  This  sec- 
tion should  be  construed  with  §  1469,  ante, 
providing  that  an  estate  less  than  fifteen 
hundred  dollars  in  value  shall  be  set  apart 
to  the  widow  and  children,  and  that  there 
shall  be  no  further  proceedings  in  the 
administration  thereof;  and  no  notice  to 
creditors  is  necessary.  Estate  of  Atwood, 
127Cal.  427;59Pac.  770. 


1511.    Executor  neglecting  to  give  notice  to  creditors,  to  be  removed. 

If  an  executor  or  administrator  neglects  for  two  months  after  his  appoint- 
ment to  give  notice  to  creditors,  as  prescribed  by  this  chapter,  the  court  must 
revoke  his  letters,  and  appoint  some  other  person  in  his  stead,  equally  or  the 
next  in  order  entitled  to  the  appointment. 

Discretion  of  court  in  revoking  letters. 
It  was  evidently  the  intention  of  the  legis- 
lature, from  the  language  u&ed  in  this  sec- 
tion, to  clothe  the  court  with  some  discre- 
tion as  to  revoking  letters  for  the  failure 
to  publish  notice  to  creditors  within  two 
months,  where  such  failure  is  satisfac- 
torily explained.  Estate  of  Chadbourne, 
15  Cal.  A  pp.  ?,63;  114  Pac.  1012. 

Revocation  of  letters.  See  ante,  §  1437, 
and  post,  §  1626. 

Effect  of  order  of  removal  of  adminis- 
trator.   See  note  ante,  §  1504. 

Appeal.  Where  an  administrator  ap- 
peals  from   an   order  removing  him   from 
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trator  for  any  of  the  causes  named  in  the 
statute,  will  not  be  interfered  with  by  the 
appellate  court,  unless  for  an  abuse  of  dis- 
cretion clearly  shown.  Deck's  Estate  v. 
Gherko,  G  Cal.66fi. 

Effect  of  appeal  from  order  of  removal 
of  administrator.    See  note  ante,  §  1504. 


his  trust,  he  remains  suspended  from  office 
pending  appeal,  and  has  ceased  from  the 
date  of  his  removal  to  be  practically  and 
in  effect  the  administrator  of  the  estate, 
until  such  time  as  the  order  may  be  re- 
versed. More  V.  More,  127  Cal.  4G0;  59 
Pac.  82o.  The  power  of  the  probate  judge 
to  remove,  in  his  discretion,   an   adminis- 

§  1512.  Executor  to  return  statement  of  claims.  At  the  same  time  at 
which  he  is  required  to  return  an  inventory,  the  executor  or  administrator 
must  also  return  a  statement  of  all  claims  against  the  estate  which  have  been 
filed  with  the  clerk,  or  presented  to  the  executor  or  administrator,  if  so 
required  by  the  court,  or  a  judge  thereof,  and  from  time  to  time  thereafter 
he  must  present  a  statement  of  claims  subsequently  so  filed  or  presented,  if 
bo  required  by  the  court,  or  a  judge  thereof.  In  all  such  statements  he 
must  designate  the  names  of  the  creditors,  the  nature  of  each  claim,  when 
it  became  due,  or  will  become  due,  and  whether  it  was  allowed  or  rejected 
by  him,  or  not  yet  acted  upon. 

Legislation  §  1512.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1S51,  §  147),  the 
first  sentence  of  wliich  read:  "At  the  same  term 
at  which  he  is  required  to  return  his  inventory, 
the  executor  or  administrator  must  also  return  a 
statement  of  all  claims  against  the  estate  which 
have  been  presented  to  him,  if  so  required  by 
the  court;  and  from  term  to  term  thereafter  he 
must  present  a  statement  of  claims  subsequently 
presented  to  him" ;  the  second  sentence  reading 
the  same  as  at  present  (1915),  except  that  it  did 
not  contain  the  words  "or  not  yet  acted  upon," 
at  the  end  of  the  section    (added  in   lill;)). 

2.  Amended  by  Code  Amdts.  ISSO,  p.  92,  (1) 
substituting     "time"     for     "term"     after    "same"; 

(2)  inserting  "or  a  judge  thereof"  after  "court"; 

(3)  substituting  "time  to  time"  for  "term  to 
term";  and  (4)  inserting  "if  so  required  by  the 
court,  or  a  judge  thereof"  at  end  of  first  sen- 
tence. 

§  1513.  Payment  of  interest-bearing  claims.  If  there  be  any  debt  of 
the  decedent  bearing  interest,  whether  filed  or  not,  or  whether  presented 
or  not,  the  executor  or  administrator  may,  by  order  of  the  court,  pay  the 
amount  then  accumulated  and  unpaid,  or  any  part  thereof,  at  any  time  when 
there  are  sufficient  funds  properly  applicable  thereto,  whether  said  claim  be 
then  due  or  not ;  and  interest  shall  thereupon  cease  to  accrue  upon  the 
amount  so  paid.  This  section  does  not  apply  to  existing  debts  unless  the 
creditor  consent  to  accept  the  amount. 

Payment   of   debts   of   estate,    generally.    Post,        inventory   and    account   of  administration. 

Estate  of  Hope,  106  Cal.  153;  .30  Pac.  523. 
With  the  exception  of  interest-bearing 
claims  provided  for  in  this  section,  there 
can  be  no  valid  order  for  the  payment  of 
a  claim  until  after  the  order  for  the  settle- 
ment of  an  account,  in  which  the  v;ilidity. 
rank,  aud  amount  of  the  claims,  and  the 
balance  on  hand,  have  been  adjudicated. 
Estate  of  McDougald,  143  Cal.  476;  77  Pac. 
443.  With  the  exception  of  this  section, 
there  is  no  provision  of  the  probate  law 
which  gives  the  court  power  to  order  any 
particular  debt  paid  prior  to  the  settle- 
ment of  the  administrator's  account,  ex- 
cept that,  perhaps,  under  §  1646,  post, 
claims  for  expenses  of  last  sickness  or  of 
funeral,  or  for  family  allowance,  may,  in 


3.  Repeal  by  Stats.  1901,  p.  218;  uncon- 
stitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1915,  p.  544,  (1)  in 
first  sentence,  substituting  (a)  "an  inventory" 
for  "his  inventory,"  (b)  "claims  .  .  .  filed  with 
the  clerk,  or  presented  to  the  executor  or  admin- 
istrator," for  "claims  .  .  .  presented  to  him,"  (c) 
"claims  subsequently  so  filed  or  presented"  for 
"claims  subsequently  presented  to  him";  (2)  at 
end  of  second  sentence,  adding  "or  not  yet  acted 
upon." 

CODE  COMMISSIONEKS'  NOTE.  See  Fallon 
V.  Butler,  21  Cal.  32;  81  Am.  Dec.  140.  All 
claims  must  be  returned.  This  includes  any  the 
administrator  had  against  the  decedent.  (S  1510, 
ante,  and  note),  it  would  seem.  Gray  v.  Palmer, 
9  Cal.  636. 


See    ante,  §  1494;     post, 
Added  by  Code  Amdts. 


§  §  1643  et  se(| 

Interest    on    claims. 
§  1648. 

Le.'3[islation  8  1513.      1 
1873-74,  p.  36G. 

3.  Amended  by  Stats.  1915,  p.  544,  In  first 
sentence,  inserting  "whether  filed  or  not,  or,"  be- 
fore "presented  or  not." 

Construction  of  code  sections.  This  sec- 
tion contemplates  the  payment  of  the  prin- 
cipal as  well  as  the  interest  of  any  claim 
authorized  thereunder  to  be  paid  by  order 
of  the  court;  but  the  owner  of  a  debt, 
although  it  is  a  preferred  claim  beariug 
interest,  cannot  compel  an  advance  pay- 
ment of  it,  and  the  court  has  no  jurisdic- 
tion to  make  an  imperative  and  manda- 
tory order  to  compel  the  executor  to  pay 
any  claim  in  advance  of  the  filing  of  an 
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certain  cases,  be  ordered  paid  before  such.  upon  the  settlement  of  the  administrator's 
settlement:  the  code  seems  to  contemplate  account.  Estate  of  Spanier,  120  Cal.  698; 
an  order  for  the  payment  of  a  debt,  only       53  Pac.  357. 

§  1514.  Manner  of  closing  estates  when  claims  are  unpaid  and  claimant 
cannot  be  found.  Deposit  in  state  treasury.  Wlien  amount  of  claim  es- 
cheats to  state.  AVhenever  any  claim  has  been  filed  or  presented  and  shall 
have  been  approved  by  the  executor  or  administrator  and  by  the  judge,  but 
the  same  has  not  been  paid,  and  the  estate  is  in  all  other  respects  ready  to 
be  closed,  if  it  be  made  to  appear  to  the  satisfaction  of  the  court  or  judge,  by 
affidavit,  or  by  testimony  taken  in  open  court,  that  the  same  cannot  be,  and 
has  not  been,  paid  because  the  claimant  cannot  be  found,  the  court  or  judge 
shall  make  an  order  fixing  the  amount  of  said  claim,  with  interest,  if  any, 
and  directing  the  executor  or  administrator  to  deposit  the  amount  with  the 
county  treasurer  of  the  county  in  which  the  estate  is  being  probated,  who 
shall  give  a  receipt  for  the  same,  and  who  shall  be  liable  upon  his  official  bond 
therefor.  Such  executor  or  administrator  shall  at  once  make  the  deposit  in 
accordance  with  such  order  of  court  and  shall  forthwith  proceed  to  close  up 
and  settle  such  estate.  Upon  the  final  settlement  of  his  accounts,  the  re- 
ceipt of  such  treasurer  shall  be  received  as  a  proper  voucher  for  the  payment 
of  such  claim,  and  shall  have  the  same  force  and  effect  as  if  executed  by 
such  claimant.  When  the  amount  so  deposited  is  n6t  claimed  within  five 
years  the  court  or  judge,  upon  such  showing  by  the  affidavit  of  the  county 
treasurer,  must  direct  the  same  to  be  deposited  in  the  state  treasury  for  the 
benefit  of  such  claimant,  or  his  legal  representative  to  be  paid  to  him  when- 
ever, within  five  years  after  such  deposit,  proof  to  the  satisfaction  of  the 
state  controller  and  state  treasurer  is  produced  that  he  is  entitled  thereto. 
When  so  claimed,  the  evidence  and  the  joint  order  of  the  controller  and 
treasurer  must  be  filed  by  the  treasurer  as  his  voucher,  and  the  amount  of 
the  claim  paid  to  the  claimant,  or  his  legal  representative,  on  filing  the  proper 
receipt.  If  no  one  claims  the  amount,  as  herein  provided,  the  claim  devolves 
and  escheats  to  the  people  of  the  state  of  California  and  shall  be  placed  by 
the  state  treasurer  to  the  credit  of  the  school  fund.  This  section  shall  be 
applicable  to  any  and  all  estates  now  pending  in  which  a  decree  of  final  dis- 
charge has  not  been  granted. 

Legislations  1514.      1.   Added  by  Stats.  1903,  presented  to  an  executor  or  administrator,   and  to 

P-  203.  the    court,    and   has   been    allowed    and    approved, 

2.   Amended   by   Stats.    1915,   p.    544,    (1)    at  hut  the  same   shall   not   have  been   paid";    (2)    in 

the  beginning  of  the  section,  substituting  "When-  the  fourth   sentence,   striking  out  a   comma  imme- 

ever   any    claim   has   been    filed    or   presented    and  diately   before   and   after  the  phrase    "to   be   paid 

shall  have  been   approved  by  the  executor  or  ad-  by  him";    (3)    in  the  sixth  spntence,  inserting  the 

ministrator  and  by  the  judge,  but  the   same  has  definite   article   "the"    before   the   phrase    "people 

not  been  paid,"  for  "Whenever  any  claim  has  been  of  the  state." 
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Article  I. 

II. 

III. 

IV. 


CHAPTER  VII. 

SALES  AND  CONVEYANCES  OF  PROPERTY  OF  DECEDENTS. 

Sales  in  General.     §§  1516-1519. 

Sales  of  Personal  Property.     §§1522-1527.  ..._.   ,„o 

Summary  Sales  of  Mines  and  Mining  Interests.     §§  1529-15dd.  t,,,,^„, 

The    Sale    of    Real    Estate,    Interests    therein,    and    Confirmation    Thereof, 

§§  1586-1576.  .     ^  .-  ,_^_   ,,„,. 

Mortgages  and  Leases  of  Real  Estate  in  Certain  Cases.     §§  15n-lo8U. 

ARTICLE  I. 

SALES  IN  GENERAL. 


§  1518.     Petitions  for  orders  of  sale. 
§  1519      But    one   petition,    order,    and   sale   must 
be  had  when  it  is  possible  to  do  so. 


§  1516.  Estate  chargeable  with  debts.  No  pri- 
ority. 

§  1517.  No  sales  valid,  except  by  order  of  su- 
perior court. 

§  1516  Estate  chargeable  with  debts.  No  priority.  All  the  property  of 
a  decedent  shall  be  chargeable  with  the  payment  of  the  debts  of  the  de- 
ceased, the  expenses  of  administration,  and  the  allowance  to  the  iamily, 
except  as  otherwise  provided  in  this  code  and  in  the  Civil  Code.  And  the 
said  property,  personal  and  real,  may  be  sold  as  the  court  may  direct,  m  the 
manner  prescribed  in  this  chapter.  There  shall  be  no  priority  as  between 
personal  and  real  property  for  the  above  purposes. 

Woodworth,  31  Cal.  595.  The  common-law 
order  of  marshaling  the  assets  is  not  to 
be  disturbed  by  reason  of  the  fact  that 
lands  are  devised  subject  to  a  mortgage 
thereon:  the  personal  estate  is  first  to  be 
applied  and  exhausted,  even  for  the  pay- 
ment of  debts  charged  upon  the  real  estate 
by  mortgage,  if  the  debt  so  charged  was 
tile  personal  debt  of  the  testator.  Estate 
of  Woodworth,  31  Cal.  595. 

Estate  passes  to  representative.  The 
phrase,  "All  the  property  of  a  decedent," 
in  this  section,  is  the  equivalent  of  the 
phrase,  "the  entire  community  property," 
in  §  1402  of  the  Civil  Code.  Sharp  v. 
Loupe,  120  Cal.  89;  52  Pac.  134.  The  pos- 
session of  the  entire  estate,  both  real  and 
personal,  and  the  accruing  rents  and  profits 
of  the  former,  are  given  to  the  executor 
until  the  final  settlement  of  the  estate,  or 
until  it  has  been  delivered  to  the  heirs  or 
devisees  by  order  of  the  court,  which  may 
be  done  before  final  settlement.  Estate  of 
Woodworth,  31  Cal.  595.  The  assets  of 
the  estate  which  pass  to  the  representa- 
tive of  the  decedent,  to  be  administered 
under  the  direction  of  the  probate  court, 
consist  of  his  individual  estate,  as  contra- 
distinguished from  the  partnership  estate. 
Thellor  v.  Such,  57  Cal.  447. 

Chargeable  with  payment  of  debts  how. 
The  entire  estate,  real  and  personal,  is 
liable,  in  the  hands  of  the  executor,  to 
the  charge  of  all  the  debts  of  the  decedent. 
Estate  of  Woodworth,  31  Cal.  595.  One 
prominent  purpose  of  administration  is  to 
]iay  the  debts  of  the  estate  from  the  real 
and  personal  property  of  the  deceased:  the 
administrator   is   charged   with   this   duty; 


All   property    chargeable    for    debts,    etc.     Civ. 

Code,  §  13o8. 

Order     of    appropriation.      Civ.     Code,  §  13o9 ; 
and   see   post,  §§  156U— 1564. 

Personal  and  real  property  appropriated,  -wUh- 
out  distinction.    Post,  §  loG3. 

Sold  as  court  may  direct.    Post,  §  1517. 

Contract   for    purchase   of   real   estate   may   be 
sold.    Post,  §§  1565  et  seq. 

Sale,  executor,  etc.,  cannot  buy  at,  nor  be  in- 
terested in.    Post,  §  1576. 

Legislation  S  1516.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  115,  which 
read:  "The  personal  estate  of  the  deceased,  which 
shall  come  into  the  hands  of  the  executor  or  ad- 
ministrator, shall  be  first  chargeable  with  the  pay- 
ment of  the  debts  and  expenses,  and  if  the  gaods, 
chattels,  rights,  and  credits,  in  the  hands  of  t!ie 
executor  or  administrator,  shall  not  be  sufficient 
to  pay  the  debts  of  deceased  and  the  expenses 
of  administration  and  the  allowances  to  the 
family  of  the  deceased,  the  whole  of  the  real 
estate  may  be  sold  for  that  purpose  by  the  ex- 
ecutor or  "administr.ifor,  in  the  manner  prescribt-d 
by  this  act."  Whrn  enactfd  in  1S72,  §  1516 
read:  "The  personal  estate  of  the  decedent  which 
comes  into  the  hands  of  the  exeoutci  or  admin- 
istrator is  first  chargeable  with  the  payment  of 
the  debts  and  expenses:  if  the  goods,  chattels, 
rights,  and  credits  in  the  hands  of  the  executor 
or  administrator  are  not  sufTicient  to  pay  the 
debts  of  the  decedent,  the  expenses  of  admin- 
istration, and  the  allowance  to  the  family,  the 
whole  of  the  real  estate  may  be  sold  for  that 
purpose  by  the  executor  or  adniiiiistrator.  in  the 
manner  prescribed  in  chanter  VII  of  this  title." 
2.    Amended  by  Code  Amdts.  1873-74,  p.  367, 

Common-law  rule.  Under  the  common 
law,  whore  no  different  order  is  prescribed 
in  the  will,  the  assets  of  the  deceased,  for 
the  purpose  of  paying  the  debts  of  the 
estate,  will  be  marshaled,  and  the  debts 
paid  out  of  them,  in  the  following  order: 
1.  The  personal  estate  not  specifically  be- 
queathed, or  expressly  or  by  implication 
excepted;  2.  Lands  expressly  devised  for 
the  payment  of  debts;  3.  Lands  descended 
to  the  heir;   4.  Lands  devised.    Estate  of 
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and  to  sell  real  estate  to  pay  such  debts  is 
as  plainly  a  step  in  the  administration  as 
is  the  sale  of  personal  property  for  the 
same  purpose.  Burris  v.  Kennedy,  108  Cal. 
331;  41  Pac.  458.  A  specific  legacy  is  con- 
sidered as  taken  out  of  the  general  per- 
sonal estate,  and  exonerated  from  the 
payment  of  the  debts:  the  making  of  a 
specific  bequest  is  regarded  as  indicating 
an  intention  to  discharge  the  article  or  par- 
ticular portion  of  personal  property  spe- 
cifically bequeathed  from  the  debts  of  the 
testator.  Estate  of  Woodworth,  31  Cal. 
595. 

Procedure  on  sale  of  real  property.  The 
authority  of  the  probate  court  to  order  a 
sale  of  real  property  of  an  intestate  is 
derived  from  the  statute,  and  can  only 
be  exercised  in  the  cases  specially  desig- 
nated. Haynes  v.  Meeks,  20  Cal.  288;  and 
see  Townsend  v.  Gordon,  19  Cal.  189.  The 
proceeding  for  the  sale  of  real  property, 
though  made  in  the  general  course  of  ad- 
ministration, is  a  distinct  and  independent 
proceeding  in  the  nature  of  an  action,  of 
which  the  petition  is  the  commencement, 
and  the  order  of  sale  is  the  judgment. 
Havnes  v.  Meeks,  20  Cal.  288;  Estate  of 
Spriggs,  20  Cal.  121. 

Power  to  determine  rights  of  third  per- 
sons. The  probate  court  has  no  power, 
save  in  certain  excepted  cases,  to  settle 
disputes    between    the    heirs    or    personal 


representatives  of  the  deceased  and  third 
persons.   Theller  v.  Such,  57  Cal.  447. 

Nature  of  proceeding  for  sale,  and  of 
order  of  sale,  of  property  of  decedent.  See 
note  ante,  §  1516. 

Payment  of  debts  of  the  deceased. 
Marshaling  assets.    See  note  ante,  §  1452. 

CODE  COMMISSIONERS'  NOTE.  For  the  or- 
der in  which  estate  is  to  be  resorted  to  for  the 
payment  of  debts,  see  Civ.  Code,  "§  1358.  When 
a  person  dies  intestate,  his  property,  except  such 
as  is  otherwise  disposed  of  under  this  code,  and 
under  chapter  V,  of  title  XI,  of  part  III,  of  the 
Code  of  Civil  Procedure,  and  exempt  from  execu- 
tion therein,  is  to  be  resorted  to,  in  the  follow- 
in?  order,  in  payment  of  debts:  1.  Personal  prop- 
erty; 2.  Real  property,  other  than  estates  of 
freehold.  3.  Estates  of  freehold."  To  whom  it 
passes  for  that  purpose.  See  Civ.  Code,  "§  1384. 
The  property,  both  real  and  personal,  of  any  one 
who  dies  without  disposing  of  it  by  will,  passes, 
in  the  first  instance,  to  the  personal  representa- 
tive of  such  person  as  trustee:  1.  To  make  the 
provision  for  the  surviving  husband,  or  wife,  or 
child,  which  is  directed  by  title  XI,  of  part  III, 
of  the  Code  of  Civil  Procedure;  2.  To  apply  the 
property  to  the  payment  of  the  debts  of  the  de- 
cedent, according  to  the  title  on  wills,  and  the 
provisions  of  the  Code  of  Civil  Procedure;  and, 
3.  To  distribute  any  remaining  property  among 
those  entitled  to  succeed  to  the  property  of  the 
decedent,  according  to  the  provisions  of  this 
title."  And  who  is  such  representative.  See 
Civ.  Code,  "§  1385.  The  personal  representative 
of  a  decedent,  within  the  meaning  of  that  phrase 
as  used  in  the  preceding  section,  is  the  duly 
qualified  and  acting  executor,  administrator,  or 
administrator  with  the  will  annexed,  of  the  estate 
of  the  decedent." 


§  1517.  No  sales  valid,  except  by  order  of  superior  court.  No  sale  of  any 
property  of  an  estate  of  a  decedent  is  valid  unless  made  under  order  of  the 
superior  court,  except  as  otherwise  provided  in  this  chapter.  All  sales  must 
be  under  oath  reported  to  and  confirmed  by  the  court  before  the  title  to  the 
property  sold  passes. 


Valid    sales. 
Post,  §  15G9. 


where     property    is    mortgaged. 


Legislation  §  1517.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  148,  as 
amended  by  Stats  1861,  p.  639.  which  read:  "No 
sale  of  any  property  of  an  estate  of  a  deceased 
person  shall  be  valid,  unless  made  under  order 
of  the  probate  court,  except  as  otherwise  pro- 
vided in  this  act,  or  other  acts."  When  enacted 
in  1872,  §  1517  read  as  at  present,  except  for 
the   amendment  of   1880. 

3.  Amended  by  Code  Amdts.  1880,  p.  92,  (1) 
in  first  sentence,  substituting  "superior"  for 
"probate";  (2)  in  second  sentence,  (a)  changing 
"reported  under  oath"  to  "under  oath  reported 
to,"   and    (b)    omitting   "probate"   before   "court." 

Application  of  section.  This  section  has 
no  application  to  a  case  where  the  plain- 
tiff, being  the  assignee  of  numerous  per- 
sons, is  suing  to  recover  various  amounts 
paid  by  such  persons  as  guardians,  execu- 
tors, or  administrators,  into  a  county  treas- 
ury, upon  filing  inventories  and  appraise- 
ments of  the  estates  of  deceased  persons 
(Trower  v.  San  Francisco,  157  Cal.  762; 
109  Pac.  617);  nor  does  this  section  apply 
to  judicial  sales  under  the  decrees  of 
courts  of  equity,  nor  to  sales  in  pursuance 
of  testamentary  authority:  it  applies  only 
to  sales  by  executors  and  administrators. 
Fallon  V.  Butler,  21  Cal.  24;  81  Am.  Dec. 


140.  Assignments  made  to  a  plaintiff,  by 
executors,  from  whom  moneys  had  been 
illegally  exacted  upon  the  filing  of  inven- 
tories and  appraisements,  are  not  invalid, 
under  this  section,  as  sales  made  without 
order  of  the  court:  this  section  is  not  ap- 
plicable to  such  assignments.  Trower  v. 
San  Francisco,  157  Cal.  762;  109  Pac.  617. 
An  action  may  be  maintained  in  the  su- 
perior court  a'gainst  an  executor  or  admin- 
istrator to  foreclose  a  mortgage  upon  real 
estate,  executed  by  his  testator  or  intes- 
tate, although  the  debt  secured  by  the 
mortgage  has  been  presented  as  a  claim 
to  the  executor  and  allowed  by  him  and 
also  by  the  probate  judge,  where  the  only 
object  of  the  action  is  to  reach  the  prop- 
erty mortgaged  and  subject  it  to  sale,  and 
have  the  proceeds  applied  to  the  payment 
of  the  debt,  and  a  judgment  is  not  asked 
against  the  general  estate  of  the  deceased 
for  the  debt.  Fallon  v.  Butler,  21  Cal.  24; 
81  Am.  Dec.  140.  The  law  of  a  foreign 
country  is  presumed  to  be  the  same  as  that 
of  California;  hence,  one  who  purchases 
notes  from  an  executor  appointed  by  an 
Bnglisli  court,  and  fails  to  show  that  under 
English  law  the  executor  had  power  to  sell 
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the  notes  must  show  that  they  were  soM 
in  accordance  with  this  section.  Wicker- 
sham  V.  Johnston,  104  Cal.  -107;  48  Am. 
St.  Rep.  118;  38  Pac.  89;  and  see  Bovard 
V.  Dickenson,  131  Cal.  I<i2;  63  Pac.  162. 

Sales,  must  be  on  order  of  court.  The 
superior  courts  are  given  jurisdiction,  by 
the  constitution,  of  all  matters  of  probate, 
in  like  manner  as  they  are  given  jurisilic- 
tion  of  actions  at  law  and  suits  in  equity, 
and  the  grant  of  jurisdiction  in  regard  to 
matters  of  probate  is  part  of  the  general 
jurisdiction  of  the  superior  court.  Burris 
V.  Kennedy,  108  Cal.  331;  41  Pac.  458. 
The  provision  of  this  section,  that  no  sale 
of  any  property  of  an  estate  of  a  deceased 
person  shall  be  valid,  unless  m".<le  under 
order  of  the  probate  court,  is  negative  and 
restrictive,  general  and  comprehersive,  and 
is  very  clear  and  explicit;  and  it  will  be 
supposed  therefrom  that  the  legislature  in- 
tended to  prohibit  all  sales  of  property 
belonging  to  the  estates  of  deceased  per- 
sons, unless  made  under  order  of  the  pro- 
bate court.  Belloc  v.  Rogers,  9  Cal.  123. 
Under  the  code,  the  title  to  personalty, 
as  well  as  to  fealty,  vests  in  the  heirs, 
subject  only  to  the  right  of  the  executor 
to  take  possession  of  it  for  specific  pur- 
poses; and  at  common  law  the  representa- 
tive can  sell  personal  property  without 
restraint,  so  long  as  his  acts  are  not  fraud- 
ulent, but  under  the  code  his  power  to 
sell  is  dependent  upon  the  assent  of  the 
superior  court.  Rankin  v.  Newman,  114 
Cal.  635;  46  Pac.  742;  and  see  Wicker- 
sham  V.  Johnston,  104  Cal.  407;  43  Am.  St. 
Rep.  118;  34  L.  R.  A.  265;  38  Pac.  89. 
The  representative  has  no  authority  to 
assign  or  transfer  choses  in  action,  or 
other  property  of  the  decedent,  without 
authority  of  the  probate  court.  Bovard  v. 
Dickenson,  131  Cal.  162;  63  Pac.  162.  The 
personal  property  of  a  decedent,  including 
choses  in  action,  passes  to  his  heirs  or 
devisees,  and  no  sale  can  be  had  without 
an  order  of  the  court.  Bovard  v.  Dicken- 
son, 131  Cal.  162;  63  Pac.  162.  An  execu- 
tor who  sells  or  otherwise  disposes  of 
personal  property  belonging  to  the  estate, 
which  he  believes  to  be  worthless,  without 
an  order  of  the  court,  is  guilty  of  con- 
version, and  is  liable  to  the  estate  for  its 
value,  with  legal  interest.  Estate  of  Rado- 
vich,  74  Cal.  536;  5  Am.  St.  Rep.  466;  16 
Pac.  321.  Where  the  will  of  the  decedent 
confers  authority  upon  his  executor  to  dis- 
pose of  his  estate  without  a  previous  order 
of  the  court,  he  may  sell  without  obtain- 
ing such  order:  this  section  applies  only 
to  sales  in  cases  not  provided  for  by  the 
will,  and  is  only  operative  in  the  absence 
of  testamentary  power.  Payne  v.  Payne, 
18  Cal.  291;  and  see  White  v.  Moses,  21 
Cal.  43. 

Eeport  of  sales.  All  sales  made  by 
executors,  as  such,  under  the  directions  of 
a  will,  must  be  reported  to  the  court,  and 
are  ineffectual  without  confirmation  by  the 


court;  but  if  a  devise  is  made  to  them,  in 
trust,  to  make  a  sale  and  distribute  the 
proceeds,  the  land  can  be  sold  by  them 
without  the  necessity  of  a  report  of  the 
sale  and  a  confirmation  thereof.  Estate 
of  Pforr,  144  Cal.  121;  77  Pac.  825.  The 
report  of  the  sale  of  real  property  must 
be  made  under  oath;  but  a  recital  in  the 
order  of  confirmation,  that  it  was  so  made, 
is  conclusive  as  against  a  collateral  at- 
tack; no  title  passes  until  the  sale  is  re- 
ported to  and  confirmed  by  the  court. 
Dennis  v.  Winter,  63  Cal.  16. 

Confirmation  of  sale.  No  sale  of  any 
property  of  the  estate  passes  any  title, 
unless  it  is  confirmed  bv  the  probate  court. 
Horton  v.  Jack,  115  Cal.  29;  46  Pac.  920; 
Wells  Fargo  &  Co.  v.  McCarthy,  5  Cal. 
App.  301;  90  Pac.  203. 

Setting  aside  sales.  A  complaint  or  ac- 
tion by  a  vendee  of  the  heirs,  to  quiet  title 
to  the  procurer  of  part  of  the  estate  at  a 
voidable  sale,  alleging  fraud  committed  in 
its  procurement,  is  not  a  collateral  but  a 
direct  attack  upon  the  sale,  and  a  judg- 
ment for  the  plaintiff  must  be  sustained, 
where  the  fraud  alleged  and  found  was 
extrinsic  or  collateral  to  the  question  de- 
termined in  the  probate  court.  Bergin  v. 
Haight,  99  Cal.  52;  33  Pac.  760.  A  mere 
volunteer,  who  institutes  proceedings  in 
probate  upon  an  estate  in  which  he  has 
no  interest,  ostensibly  to  pay  its  indebted- 
ness, but  actually  to  procure  a  sale  of  part 
of  the  estate  to  himself,  and  directs,  con- 
trols, and  manages  the  proceedings  suc- 
cessfully to  that  end,  has  no  standing  in  a 
court  of  equity:  such  sale  is  voidable,  and 
will  be  set  aside  at  the  instance  of  any 
one  injured  thereby.  Bergin  v.  Haight,  99 
Cal.  52;  33  Pac.  760' 

When  sales  by  executor  or  administrator  are 
void  because  in  excess  of  order  of  sale.  See  note 
37  Am.  Dec.   65. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  467,  §148;  Stats.  1861,  p.  639,  §46.  This 
section  is  amended  so  as  to  require  "all  sales" 
to  be  confirmed  before  title  to  property  passes, 
and  obviates  the  repetition  of  this  provision. 
The  language  of  this  section  "is  negative  and 
restrictive,  general  and  comprehensive,  and  would 
seem  to  be  very  clear  and  explicit.  .  .  .  But, 
besides  this  plain  language,  the  act  itself  goes 
on  to  specify  one  exception  to  this  general  pro- 
hibition, namely,  where  an  execution  has  been 
levied  before  the  death  of  the  deceased."  [See 
§  1505,  ante.]  The  act,  having  assumed  to  point 
out  the  exception  to  the  general  rule,  must  be 
presumed  to  have  intended  no  other  exception. 
Bird  V.  Dennison,  7  Cal.  297;  Belloc  v.  Rogers, 
9  Cal.  127,  128;  see  also  Gregory  v.  McPherson, 
13  Cal.  562.  All  qualified  executors  must  peti- 
tion for  sale.  Gregory  v.  Haynes,  13  Cal.  591. 
If  such  authority  is  granted  by  the  will,  execu- 
tor may  sell  without  order  of  probate  court. 
Payne  v.  Payne,  18  Cal.  303.  "Of  this  we  have 
no  doubt."  This  section  applies  only  to  sales 
in  cases  not  provided  for  in  will.  "The  statute 
is  only  operative  in  the  absence  of  testamentary 
powers";  refeiring  to  Norris  v.  Harris,  15  Cal. 
256;  see  also  Fallon  v.  Butler,  21  Cal.  29;  81 
.\m.  Dec.  140.  It  was  said  that  the  object  of 
the  review  of  the  proceedings  of  the  sale,  and 
hearing  ob.iections  thereto  (under  §  1554,  post), 
before  confirmation,  is  that  a  fair  and  adequate 
price  may  be  obtained  for  the  property  for  the 
benefit  of  the  estate.  See  Estate  of  Spriggs,  20 
Cal.  125. 
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§  1518.  Petitions  for  orders  of  sale.  All  petitions  for  orders  of  sale  must 
be  in  writing,  setting  forth  the  facts  showing  the  sale  to  be  necessary,  and, 
upon  the  hearing,  any  person  interested  in  the  estate  may  file  his  written 
objections,  which  must  be  heard  and  determined.  A  failure  to  set  forth  the 
facts  showing  the  sale  to  be  necessary  will  not  invalidate  the  subsequent 
proceedings,  if  the  defect  be  supplied  by  the  proofs  at  the  hearing,  and  the 
general  facts  showing  the  necessity  be  stated  in  the  order  directing  the  sale. 

provisions  of  the  statute  was  necessary  to 
confer  jurisdiction  upon  the  court  to  order 
a  sale;  and  an  order  to  sell,  and  a  sale 
made  in  pursuance  of  it,  were  void,  and 
the  purchaser  acquired  no  title,  where  tha 
petition  for  the  order  of  sale  was  fatally 
defective,  and  the  court  acquired  no  juris- 
diction of  the  proceedings  for  the  sale. 
Haynes  v.  Meeks.  20  Cal.  288. 

Jurisdiction  not  affected  by  errors  in  its 
exercise.  Where  the  court  has,  by  the 
petition  and  the  notice,  acquired  jurisdic- 
tion to  order  the  sale,  errors  afterwards, 
in  the  exercise  of  it,  do  not  render  the 
decree  invalid.  Burris  v.  Kennedy,  108 
Cal.  331;  41  Pac.  458. 


Legislation  g  1518.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  lrf51,  §  149,  which 
read:  "All  applicatiuus  for  orders  of  sale  shall 
be  by  petition  in  writing,  in  which  shall  be  set 
forth  the  facts  shoT\'ing  the  sale  to  be  necessary, 
and  upon  the  hearir.p  any  person  interested  in 
the  estate,  may  file  liis  written  objections,  which 
shall  be  heard  and  determined."  When  enacted  in 
1872.   §   1518  contained  onlv  the  first  sentence. 

2.  Amended  by  Code  Amdts.  1873-74,  p.  367, 
adding  the. last  sentence. 

3.  Amendment  by  Stats.  1901,  p.  218;  un- 
constitutional.    See  note  ante,  §  5. 

Construction  of  Probate  Act.  The  peti- 
tion for  the  sale  of  real  property  under 
the  old  Probate  Act  was  required  to  show 
on  its  face  two  things:  1.  The  insufficiency 
of  the  personal  property  to  pay  the  debts 
and  charges  against  the  estate;  and  2.  The 
necessity  of  the  sale  of  the  real  property, 
or  some  portions  thereof,  for  that  pur- 
pose; and  both  were  required  to  be  shown 
before  the  court  could  take  jurisdiction 
of  the  proceedings.   A  compliance  with  the 


CODE  COMMISSIONERS'  NOTE.  This  order 
cannot  be  made  unless  it  is  alleeed  in  the  peti- 
tion that  the  sale  of  the  property  is  necessary 
for  some  statutory  cause,  and  the  facts  shown 
at  the  hearing.  See  §§  1522,  1523,  and  notes, 
and  §§  1536—1538,  post,  and  notes. 


§  1519.  But  one  petition,  order,  and  sale  must  be  had  when  it  is  possible 
to  do  so.  When  it  appears  to  the  court  that  the  estate  is  insolvent,  or  that 
it  will  require  a  sale  of  all  the  property  of  the  estate,  of  every  character,  to 
pay  the  family  allowance,  expenses  of  administration,  and  debts,  there  need 
be  but  one  petition  filed,  but  one  order  of  sale  made,  and  but  one  sale  had, 
except  in  the  case  of  perishable  property,  which  may  be  sold  as  provided  in 
section  fifteen  hundred  and  twenty-two.  The  court,  when  a  petition  for  the 
sale  of  any  property  for  any  of  the  purposes  herein  named  is  presented, 
must  inquire  fully  into  the  probable  amount  required  to  make  all  such  pay- 
ments, and  if  there  be  no  more  estate  than  sufficient  to  pay  the  same,  may 
require  but  one  proceeding  for  the  sale  of  the  entire  estate.  In  such  case 
the  petition  must  set  forth  substantially  the  facts  required  by  section  fifteen 
hundred  and  thirty-seven. 


Orders,  generally,  in  probate  matters.  Post, 
§  1704. 

One  petition  for  realty  and  personalty.  Post, 
§  1536. 

Legislation  §  1519.  1.  Enacted  March  11, 
1872,  and  then  read:  "When  it  can  be  made  to 
appear  to  the  court  that  the  estate  is  insolvent, 
or  that  it  will  require  a  sale  of  all  the  propirty 
of  the  estate,  of  every  character,  to  pay  the 
family  allowance,  expenses  of  administration, 
and  debts,  there  must  be  but  one  petition  filed, 
but  one  order  of  sale  made,  and  but  one  sale  had. 
The  probate  court,  when  a  petition  for  the  sale 
of  any  property  for  any  of  the  purposes  herein 
named  is  presented,  must  inquire  fully  into  the 
probable  amount  required  to  make  all  such  pay- 
ments, and  if  there  is  no  more  estate  than  sufli- 
cient  to  pay  the  same,  must  require  but  one  pro- 
ceeding for  the  sale  of  the  entire  estate.  In 
such  case,  the  petition  must  set  forth  all  the  facts 
required  by  section   1537." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  367, 
to  read  as  at  present,  except  for  amendment  of 
1880. 


3.  Amended  by  Code  Amdts.  1880,  p.  92, 
omitting  "probate"  before  "court"  in  the  second 
sentence. 

CODE  COMMISSIONERS'  NOTE.  This  sec- 
tion is  intended  to  encourage  greater  economy  in 
the  administration  and  settlement  of  estates  than 
our  aws  in  the  past  were  able  to  secure.  Our 
proijate  courts  should  make  economy  a  prime  ob- 
ject in  administration,  since  the  beneficiaries  are, 
more  frequently  than  otherwise  wholly  dependent 
on  that  which  is  left  by  the  head  of  the  family 
for  the  means  of  support.  See  §§1358  at  seq., 
and  notes,  Haymond  and  Burch's  Ann.  Civ.  Code, 
as  to  the  application  of  the  property  of  a  de- 
cedent to  the  payment  of  debts.  "§  1358.  When 
a  person  dies  intestate,  his  property,  except  such 
as  is  otherwise  disposed  of  under  this  code,  and 
under  chapter  V,  of  title  XI,  of  part  III,  of  the 
Code  of  Civil  Procedure,  and  exempt  from  exe- 
cution therein,  is  to  be  resorted  to,  in  the  fol- 
lowing order,  in  payment  of  debts:  1.  Personal 
property;  2.  Real  property,  other  than  estates 
of  freehold;  3.  Estates  of  freehold."  "§  1359. 
The   property   of   a   testator,   with    the    exception 
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gpecified  in  the  last  section,  is  to  be  resorted  to, 
in  the  following  order,  for  the  payment  of  debts 
and  legacies:  1.  Personal  property  excepting 
such  as  is  expressly  exempted  in  the  wil  ;  i- 
lioal  property  expressly  devised  to  pay  debts  or 
1.  "acies,  where  the  personal  property  is  exempted 
in  the  will,  or  where  the  personal  property  which 
is  not  exempted  is  insufficient;  3.  Real  property 
which  is  not  effectually  devised;  4.  Property,  real 
or  personal,  charged  with  debts  or  legacies;  but 
though  real  property  is  charged  with  the  pay- 
ment of  legacies,  the  personal  property  is  not  to 
be  exonerated;  5.  The  following  property,  rata- 
bly ;  real  property,  devised  without  being  charged 


with  debts  or  legacies,  and  specific  and  demon- 
strative legacies;  6.  Personal  property  expressly 
exempted  in  the  will."  -§13150  In  the  appli- 
cation of  the  personal  property  of  a  decedent  to 
the  payment  of  debts,  legacies  must  bo  charged 
in  the  "following  order,  unless  a  different  inten- 
tion is  expressed  in  the  will:  1.  Residuary  lega- 
cies' 2.  General  legacies;  3.  Legacies  given  ibr  a 
valuable  consideration,  or  for  the  relinquishment 
of  some  right  or  interest;  4.  Specific  a""  de- 
monstrative legacies";  and  note.  And:  J  IJOi 
Legacies  to  husband,  widow,  or  kindred  of  any 
class  are  chargeable  only  after  legacies  to  per- 
sons not  related  to  the  testator";  and  note. 


ARTICLE  II. 
SALES  OF  PERSONAL  PROPERTY. 


1522.  Perishable  and  depreciating  property  to 
be  sold. 

1523      Order  to  sell  personal  property. 

1524.  Partnership  interests  and  choses  in  ac- 
tion, how  sold. 


§  1525.     Order  of  sale,   what  to  direct,   and  what 

to  be  first  sold. 
§  1526.     Sale  of  personal  property. 
§  1527.     Sale    of  personal    property    of    deceasea 

person. 


§  1522.  Perishable  and  depreciating  property  to  be  sold.  At  any  time 
after  reeeiviug  letters,  the  executor,  adiniiiistrator,  or  special  administrator 
may  apply  to  "the  court  or  judge  and  obtain  an  order  to  sell  perishable  and 
other  personal  property  likely  to  depreciate  in  value,  or  which  will  incur 
loss  or  expense  by  being  kept,  and  so  much  other  personal  property  as  may 
be  necessary  to  pay  the  allowance  made  to  the  family  of  the  decedent.  The 
order  for  the  sale  may  be  made  without  notice ;  but  the  executor,  adminis- 
trator or  special  administrator  is  responsible  for  the  property,  unless,  after 
making  a  sworn  return,  and  on  a  proper  showing,  the  court  shall  approve 
the  sale. 


Petition.    Ante,  §  1518. 
Order  for  sale.    Post,  §  1525. 

Legislation  §  1522.  1.  Enacted  March  11. 
187^;  based  on  Probate  Act  1851,  §  IfO,  as 
Hme.ided  by  Stats  IStJl,  p.  639,  which  read:  At 
any  time  after  receiving  letters  the  executor,  or 
administrator,  or  special  administrator,  may  apply 
to  the  court,  or  judge,  for  an  order  to  sell  the 
perishable  property  of  the  estate,  and  so  much 
other  property  as  may  be  necessary  to  be  sold, 
to  pav  the  allowance  made  to  the  family  of  the 
deceased;  if  there  be  a  delay  in  obtaining  such 
order,  such  property  may  be  sold  without  an 
order  of  sale;  provided,  that  the  executor,  or 
administrator,  or  special  administrator,  shall  be 
held  responsible  for  such  property,  unless,  after 
making  a  sworn  return,  and  on  a  proper  showing, 
the  court  sh.ill  approve  such  sale.  If  claims 
against  the  estate  have  been  allowed,  and  a  sale 
of  property  shall  be  necessary  for  their  payment, 
or  of  the  expenses  of  the  administration,  the  ex- 
ecutor, or  administrator,  may  also  apply  for  an 
order  to  sell  so  much  of  the  personal  property  as 
shall  be  necessary.  Upon  filing  his  petition,  notice 
(if  at  least  five  days  shall  be  given  of  the  hearing 
of  the  application,  either  by  posting  notices,  or  by 


advertising;  he  may  also  make  a  similar  applica- 
tion, either  in  vacation,  or  term,  from  time  to  time, 
so  long  as  any  personal  property  remains  in  his 
hands  and  a  sale  thereof  is  necessary,  and  if  he 
deem  it  for  the  best  interest  of  the  estate,  he 
may,  at  any  time,  after  the  filing  of  the  inven- 
tory, make  an  application,  in  like  manner,  and 
after  giving  like  notice,  for  an  order  to  sell  the 
whole  of  the  personal  property  belonging  to  the 
estate." 

2.  Amendment  by  Stats.  1901,  p.  219;  un- 
constitutional.    See  note  ante,  §  5. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  639,  §47;  Stats.  1865-66,  pp.  765.  766.  All 
sales  must  be  reported  and  confirmed  before 
title  passes  by  them.  §  1517,  ante.  On  the  sub- 
ject of  the  notice,  see  §  1523,  ante,  and  Halleck 
V.  Moss,  17  Cal.  339,  where  it  is  held,  that, 
unless  the  statute  is  pursued  which  confers  the 
power  of  sale  in  giving  notice,  etc.,  if  not  void, 
the  sale  is  voidable.  See  also  Halleck  v.  Moss, 
22  Cal.  266,  where  the  term  "perishable"  is 
considered,  and  where,  also,  it  is  said,  that  a 
sale  made  of  personal  property,  under  an  order 
of  the  court,  cannot  be  attacked  collaterally. 


§  1523.  Order  to  sell  personal  property.  If  claims  against  the  estate 
have  been  allowed,  and  a  sale  of  property  is  necessary  for  their  payment,  or 
for  the  expenses  of  administration,  or  for  the  payment  of  legacies,  the  execu- 
tor or  administrator  may  apply  for  an  order  to  sell  so  much  of  the  personal 
property  as  may  be  necessary  therefor.  Upon  filing  his  petition,  notice  of 
at  least  five  days  must  be  given  of  the  hearing  of  the  application,  either  by 
posting  notices  or  by  advertising.  He  may  also  make  a  similar  application 
from  time  to  time,  so  long  as  any  personal  property  remains  in  his  hands, 
and  sale  thereof  is  necessary.  If  it  appear  for  the  best  interests  of  the  es- 
tate, he  may,  at  any  time  after  filing  the  inventory  in  like  manner,  and  after 
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giving  like  notice,  apply  for  and  obtain  an  order  to  sell  the  whole  of  the 
personal  property  belonging  to  the  estate,  whether  necessary  to  pay  debts 

or  not. 

iiidebtedness  into  land  does  not  relieve  it 
of  tlie  burden  of  being  sold  under  this 
section,  and  the  amendment  of  1893  to 
§  1545,  post,  imposing  the  same  burden 
upon  the  land,  did  not  impair  any  vested 
rights  that  the  heirs  had  therein.  Estate 
of  Bazzuro,  161  Cal.  71;  118  Pac.  434. 


CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  639,  §47;  Stats.  1865-66,  pp.  765,  766,  §4. 
If  no  order  on  the  subject  is  made,  then  notice 
by  posting  must  be  given.  Halleck  v.  Moss,  17 
Cal.  339.  The  death  of  the  owner  often  renders 
personal  property  unnecessary  and  cumbersome 
to  be  kept,  in  which  case  authority  to  sell  is 
here  provided. 


Notice  by  advertising.    Post,  §  1705. 

Iisgislation  §  1523.  1.  Enacted  March  11, 
1S73;  based  on  Probate  Act  ISol,  §  150.  See 
;i-;te.  Legislation  §  1522.  When  enacted  in  1872, 
§  1523  read  as  at  present,  except  for  the  amend- 
ments of  1873-74  and  1830. 

3.   Amended  by  Code  Amdts.  1873-74,  p.  368, 

(1)  in   first   sentence,    inserting   "or   for  the   pay- 
ment   of     legacies"     after    "administration,"     and 

(2)  in    final    sentence,     omitting    "is    made    to" 
after  "If  it." 

3.  Amended  by  Code  Amdts.  1880.  p.  93,  (1) 
in  first  sentence,  inserting  "for"  before  "the  ex- 
penses";  (2)  in  sentence  beginning  "He  may," 
omitting  "either  in  vacation  or  term"  after  "ap- 
plication": (3)  in  final  sentence,  changing  "in- 
terest" to  "interests." 

Converted  proceeds  of  mortgage  liable. 

An  administrator's  conversion  of  mortgage 

§  1524.  Partnership  interests  and  choses  in  action,  how  sold.  Partner- 
ship interests  or  interests  belonging  to  any  estate  by  virtue  of  any  partner- 
ship formerly  existing,  interest  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal  property,  when  it 
appears  to  be  for  the  best  interest  of  the  estate.  Before  confirming  the  sale 
of  any  partnership  interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire  into  the  condition  of 
the  partnership  affairs,  and  must  examine  the  surviving  partner,  if  in  the 
county  and  able  to  be  present  in  court. 

Partnership  interest.    Post,  §  1585. 

L 

Legislation  §  1524.  1.  Enacted  March  11, 
1872;  based  on  Stats.  1865-66,  pp.  765,  766, 
§4. 

2.  Amendment  by  Stats.  1901,  p.  219;  un- 
constitutional.   See  note  ante,  §  5. 

Good  will  passes  when.  A  contract  of 
copartnership,  which  provides  for  the  sale 
of  a  deceased  partner's  interest  in  the 
business   to    the   surviving  partners,   with 

§  1525.  Order  of  sale,  what  to  direct,  and  what  to  be  first  sold.  If  it  ap- 
pear that  a  sale  is  necessary  for  the  payment  of  debts  or  the  family  allow- 
ance, or  for  the  best  interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay  the  debts  or 
family  allowance,  the  court  or  judge  must  order  it  to  be  made.  In  making 
orders  and  sales  for  the  payment  of  debts  or  family  allowance,  such  articles 
as  are  not  necessary  for  the  support  and  subsistence  of  the  family  of  the  de- 
cedent, or  are  not  specially  bequeathed,  must  be  first  sold,  and  the  court  or 
judge  must  so  direct. 


the  right  to  continue  the  business  under 
the  firm  name,  passes  the  good  will  of  the 
business  upon  the  acquisition  by  the  sur- 
viving partner  of  the  deceased  partner's 
interest:  the  good  will,  under  such  a  con- 
tract, is  not  an  asset  of  the  estate.  Ran- 
kin v.  Newman,  114  Cal.  635;  34  L.  R.  A. 
265;  46  Pac.  742. 

CODE  COMMISSIONERS'  NOTE. 

66,  pp.  765,  766,  §  4. 


State.  1865- 


Legislation  g  1£25.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851.  §  151,  as 
amended  by  Stats.  1861,  p.  639,  which  read: 
"If  it  appears  that  a  sale  is  necessary,  or  for  the 
best  interest  of  the  estate,  the  court,  or  judge, 
shall  order  it  to  be  made;  in  making  such  sales 
the  court,  or  judge,  shall  order  such  articles  as 
are  not  necessary  for  the  support  and  subsistence 
nf  the  f.Tmily  of  tlie  deceased,  or  are  not  specially 
bequeathed,  to  be  first  sold;  articles  so  be- 
queathed shall  not  be  sold  until  the  residue  of 
the  personal  estate  has  been  applied  to  the  pay- 
ment of  the  debts."  When  §  1525  was  enacted 
in  1872,  the  first  sentence  read  same  as  that  of 
the  amendment  of  1873-74,  except  that  it  had 
the  word  "appears"  instead  of  "appear,"  after  "If 
it";    the    remainder    of   the    section    reading,    "In 


making  orders  and  sales  for  the  payment  of  debts 
or  family  allowance,  the  court  or  judge  must  so 
direct;  and  such  articles  as  are  not  necessary  for 
the  support  and  subsistence  of  the  family  of  the 
decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold.  Articles  bequeathed  must  not  be 
sold  to  pay  debts  or  family  allowance,  until  all 
other  personal  estate  has  been  applied  to  the 
pajTiient  thereof." 

2.   Amended  by   Code  Amdts.  1873-74,  p.  36S. 

Presumption  as  to  special  bequest.     Tf 

the  real  estate  has  been  sold,  and  if  an 
order  is  made  by  the  probate  court,  apply- 
ing the  proceeds  of  a  special  bequest  of 
personal    property    to    the   payment    of    a 
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debt,  it  will  be  presumed  that  the  personal 
estate  not  specially  bequeathed  had  been 
thus  applied,  and  that  it  was  necessary 
thus  to  apply  the  proceeds  of  the  special 
bequest,  if  the  record  does  not  show  the 
contrary;  but  where  the  probate  court 
makes  an  order  applying  the  proceeds  of 
a  special  bequest  to  the  payment  of  a 
debt,  and  the  will  is  not  in  the  record,  it 
will  not  be  presumed,  upon  appeal,  that 
it  erred  in  adjudging  that  the  intention 
of  the  testator  could  be  carried  into  effect 
and  yet  sell  the  special  bequest.  Estate 
of  Moulton,  48  Cal.  191. 


Distributee  entitled  to  contribution 
■when.  If  the  probate  court  makes  an 
order  applving  the  proceeds  of  a  special 
bequest,  made  bv  the  testator,  to  the  pay- 
ment of  a  debt,  the  executors  cannot  ob- 
ject that  there  are  other  special  bequests 
besides  that  thus  applied:  the  remedy  ot 
the  one  whose  special  bequest  is  thus  ap- 
plied is  to  seek  contribution  from  the 
others.    Estate  of  Moulton,  48  Cal.  191. 

CODE  COMMISSIONEES'  NOTE.  Stats.  1S61, 
pp.  639,  640,  §  48.  As  to  articles  bequoathed, 
and  in  what  order  property  is  suljject  to  the 
debts  of  the  estate,  see  note  to  §  1519,  ante,  and 
the  sections  of  the  Civil  Code  there  referred  to. 


8  1526.  Sale  of  personal  property.  The  sale  of  personal  property  must 
be  made  at  public  auction  for  such  money  or  currency  as  the  court  may 
direct  and  after  public  notice  given  for  at  least  ten  days  by  notices  posted 
in  three  public  places  in  the  county,  or  by  publication  in  a  newspaper,  or 
both,  containing  the  time  and  place  of  sale,  and  a  brief  description  of  the 
property  to  be  sold,  unless  for  good  reason  shown  the  court,  or  a  judge 
thereof,  orders  a  private  sale,  or  a  shorter  notice.  Public  sales  of  such  prop- 
erty must  be  made  at  the  court-house  door,  or  at  the  residence  of  the  dece- 
dent, or  at  some  other  public  place  ;  but  no  sale  shall  be  made  of  any  personal 
property  which  is  not  present  at  the  time  of  sale,  unless  the  court  otherwise 
order. 


Legislation  §  1526.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §§  152,  153, 
as  amended  bv  Stats.  1861,  p.  640,  which  read: 
"Sec.  152.  The  sale  of  personal  property  shall 
be  made  at  public  auction,  and  after  public  no- 
tice, given  for  at  least  ten  days,  unless  for  sood 
reason  shown,  the  probate  court,  or  judge,  shall 
order  a  private  sale,  or  a  shorter  notice;  but  no 
private  sale  shall  be  effectual  for  any  purpose 
till  the  same  shall  be  approved  by  the  probate 
judge;  public  sales  of  such  property  shall  be 
made  at  the  court-house  door,  at  the  residence  of 
the  deceased,  or  at  some  other  public  place,  to  be 
mentioned  in  the  notice,  and  no  sale  shall  be 
made  of  any  propertv  which  is  not  present  at  the 
time  of  selling."  "Sec.  153.  The  notice  shall  be 
given  by  notices  posted  in  three  public  places  in 
the  county,  or  by  publication  in  a  newspaper,  if 
the  judge  shall  so  order,  in  which  shall  be  speci- 
fied the  time  and  place  of  sale."  When  enacted 
in  1S72,  §  1526  differed  from  the  amendment  of 
1830,  in  "that  (1)  it  did  not  have,  in  first  sj-n- 
tence,  the  words  (which  were  added  in  1873-74) 
"for  such  money  or  currency  as  the  court  may 
direct,"    after    "public    auction";    (2)    the    end   of 

§  1527.  Sale  of  personal  property  of  deceased  person.  Whenever  it  ap- 
pears to  the  court  on  any  hearing  of  an  application  for  a  sale  of  real  prop- 
erty, that  it  would  be  for  the  interest  of  the  estate  that  personal  property  of 
the  estate,  or  some  part  of  such  property,  should  first  be  sold,  the  court  may 
decree  the  sale  of  said  personal  property,  or  any  part  of  it,  and  the  sale 
thereof  shall  be  conducted  in  the  same  manner  as  if  the  application  had  been 
made  for  the  sale  of  such  personal  property  in  the  first  instance 

Legislation   §    1527.       1.   Addition     by     Stats. 
1901,   p.   219;    unconstitutional.     See   note   ante, 

§  5. 

2.  Amended   and   re-enacted   by    Stats.    1905, 

p.  242;  the  code  commissioner  saying:  'By  some 
\inaecountable  mistake  the  present  section  1639, 
which    concerns    Bales    of    personal    property,    id 


the  first  sentence  reading,  "unless,  for  good  rea- 
son shown,  the  probate  court  or  judge  orders  a 
private  sale,  or  a  shorter  notice";  (3)  in  second 
sentence,  (a)  it  did  not  have  the  w.ord  or  be- 
fore "at  the  residence,"  nor  the  word  'personal 
before  "property,"  and  Cb)  had  the  words  "sell- 
ing it"  instead  of  "sale"  in  last  line. 

3.  Amended  by  Code  Amdts.  1S73-T4,  p.  369, 
and  differed  from  the  amendment  of  1880,  in  that 
the  last  part  of  the  first  sentence  read  as  in  the 
original  code  section,  quoted  supra,  except  that 
it  had  the  word  "reasons"   instead  of  "reason. 

3.   Amended  by  Code  Amdts.  1880,  p.  93. 

CODE  COMD^ISSICNERS'  NOTE.  Stats.  1861, 
p.  640,  §§49,  50.  By  §1517.  ante,  the  first 
section  of  this  chapter,  it  is  provided  that  "all 
sales"  must  be  confirmed  before  title  passes; 
hence,  in  this  section  this  provision  is  omitted, 
and  will  be  omitted  wherever  it  occurs  elsewhere. 
In  the  case  of  Halleck  v.  Moss,  17  Cal.  343,  it 
was  said  that  there  was  a  fatal  defect  in  the 
proof  of  the  publication  of  notice.  The  notice 
had  been  given  by  publication  in  a  newspaper; 
but  it  was  not  shown  to  have  been  so  given  under 
any  order  directing  it  to  be  so  done. 


placed  in  the  wrong  chapter,  to  wit:  that  entitled 
'Accounting  and  Settlement  by  Executors  and  Ad- 
ministrators.' It  is,  therefore,  repealed,  and  a 
new  section,  1527,  containing  exactly  the  same 
provisions  as  the  old  section  1639,  is  inserted  in 
the  proper  chapter,  to  wit:  that  concerning  'Sales 
of  Personal  Property."  " 


§^  1529-1531      SALES  AND  CONVEYANCES  OF  PROPERTY  OF  DECEDENTS.  1652 

ARTICLE  III. 

SUMMAEY  SALES  OF  MINES  AND  MINING  INTERESTS. 

§  1529.     Mines  may  be  sold,  how.  §  1532.     Order  of  sale,  when  and  how  made. 

§  1530.     Petition  for  sale,  who  may  file,  and  what         j  1533.     Further  proceedings   to   conform   to  arti- 

to  contain.  cles  two  and  four. 

§  1531.    Order  to  show  cause,  how  made,  and  on 

what  notice. 

§  1529.  Mines  may  be  sold,  how.  When  it  appears  from  the  inventory  of 
the  estate  of  any  decedent  that  his  estate  consists  in  whole  or  in  part  of 
mines,  or  interests  in  mines,  such  mines  or  interests  may  be  sold  under  the 
order  of  the  court  having  jurisdiction  of  the  estate,  as  hereinafter  provided. 

Sale  of  mines.    See  post,  §  1577.  of  land,   for  whicli   a  mineral   patent   has 

Legislation  §  1529.      1.  Enacted    March    11,       l^een    issued,    and    of   wMch    the    deceased 

1S72;  based  on  Stats.  1865-66,  p.  359,  §  1.  was   never   the   owner   in   fee-simple,    and 

3.  Amended   by   Code   Amdts     1880,   p.    93,       ^^^^  which  no  mining  has  been  done  for 

omitting    probate    before     court.  ■  j:  j.     v       „,,™™„„n,,. 

a    series    of    years,    cannot    be    summarily 

Application  of  section.     Under  this  arti-  gold  as  a  mine  or  mining  interest,  under 

cle    (§§  1529-1533),  mines  and  mining  in-  ^j^ig   article,   and   can   only  be   sold   under 

terests  belonging  to  estates   of   decedents  a   petition   stating  the  facts  required  for 

may  be   sold,  when  it  is  expedient  to   do  ^j^g  g^ig  of  real  estate  under  §  1537,  post, 

so,  in  the  interest  of  the  estate,  although  Estate  of  Byrne,  112  Cal.  176;  44  Pac.  467. 
the  proceeds  are  not  needed  to  pay  debts,  _     „         ^„„, 

„^^„„o»=     «+«     /Qrv^^fl,    ,r    Tiicr-oil,,^     fi-:!    PqI  CODE  COMMISSIONEKS' NOTE.     Stats.  1865- 

expenses,  etc.   (Smith  v.  Biscailuz,  83  Cal.  gg^    ^     g^g^  ^  ^      P^^    instance    of    the    s.ile    of 

344;   21   Pac.   15;   23  Pac.   314);   but  a  tract         stocks  in  mines,  see  Halleck  r.  McE3.  22  Cal.  275. 

§  1530,  Petition  for  sale,  who  may  file,  and  what  to  contain.  The  execu- 
tor or  administrator,  or  any  heir  at  law,  or  creditor  of  the  estate,  or  any 
partner  or  member  of  any  mining  company,  in  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  court  a  petition,  in  writing,  set- 
ting forth  the  general  facts  of  the  estate  being  then  in  due  course  of  admin- 
istration, and  particularly  describing  the  mine,  interest,  or  shares  which  it  is 
desired  to  sell,  and  particularly  the  condition  and  situation  of  the  mines  or 
mining  interests,  or  of  the  mining  company  in  which  such  interests  or  shares 
are  held,  and  the  grounds  upon  which  the  sale  is  asked  to  be  made. 

Petition  for  sale,  generally.    Ante,  §  1518.  order    to    give    the    court   jurisdiction,    set 

Legislation   §    1530.       1.   Enacted    March    11,  forth   the    condition    of   the   propertv    (Es- 

1872;    based    on    Probate    Act    1851,    §    153,    as  x    x        f  P.nlniid     t-i   Tnl     ^in^-   hut   if" '^t  nnf 

amended  by  Stats.  1861,  p.  640.     See  ante,  Legis-  ^^^^  °^  iiOlana,  00   Cai.   61V),    Out  It  IS  not 

lation  §   1526.     When  enacted  in  1872,  §   1530  required    that   the   petition   for   a   sale   of 

read  as  at  present,  except  for  the  changes  made  mining  property  should  set  forth  the  con- 

'"^  2?^Amended  by  Code  Amdts.  1880,  p.  93,  (1)  dition  of  any  property,  except  that   which 

inserting   "or"   before  "administrator"   and  before  is   tO    be    sold.     Smith    V.    Biscailuz,    S3   Cal. 

"any  partner,"  and  (2)  omitting  "probate"  before  344-  £1  Pac.  15'  23  Pac    314. 
"court."  '  '        ' 

Petition,  allegations  Of.     A  petition  for  CODE  COMMISSIONERS' NOTE.    Stats.  1865- 

t>iP  'jilo  nf  TPil   estate    whether  under  this         ^^-   P-    ^^^'  §  ^^      "^^''^'^^    constitutes    a   mnung   co- 
tne  sale  or  real  estate,  wnetner  unaer  tnis        partnership,  see  Civ.  Code,  §  2511,  and  note,  and 

section,    or    under  §   lo3/,    post,    must,    m        casts  there  cited. 

§  1531.  Order  to  show  cause,  how  made,  and  on  what  notice.  Upon  the 
presentation  of  such  petition,  the  court,  or  a  judge  thereof,  must  make  an 
order  directing  all  persons  interested  to  appear  before  such  court,  at  a  time 
and  place  specified,  not  less  than  four  or  more  than  ten  weeks  from  the  time 
of  making  such  order,  to  show  cause  why  an  order  should  not  be  granted  to 
the  executor  or  administrator  to  sell  such  mine,  mining  interests,  shares,  or 
stocks,  as  are  set  forth  in  the  petition  and  belonging  to  the  estate.  A  copy 
of  the  order  to  show  cause  must  be  personally  served  on  all  persons  inter- 
ested in  the  estate,  at  least  ten  days  before  the  time  appointed  for  hearing  the 
petition,  or  published  at  least  four  successive  weeks  in  such  newspaper  as 
such  court  or  judge  shall  specify ;  provided,  however,  that  when  it  appears 
from  the  inventory  and  appraisement  that  the  value  of  the  whole  estate  does 
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not  exceed  the  sum  of  two  hundred  and  fifty  dollars,  the  court  or  a  judge 
thereof,  may  at  his  discretion  order  in  lieu  of  publication  that  notices  of  the 
hearing  thereof  be  posted  in  at  least  three  public  places  in  the  county.  If 
all  persons  interested  in  the  estate  signify  in  writing  their  assent  to  such 
sale,  the  notice  may  be  dispensed  with. 

Publication  of  notice.  Post,  §  1705.  Jurisdiction  vested  when.  The  state- 
Legislation  §  1531.  1,  Enacted  March  11,  ment,  in  a  petition  for  a  probate  sale,  that 
1S73;  based  on  Probate  Act  1851,  §  153,  as  there  are  no  debts,  or  expanses  of  adminis- 
amended  by  Stats  1861,  p.  640  See  ante,  LrKis-  tration  accrued  and  unpaid,  is  sufficient  to 
lation  §  1536.  The  changes  from  the  original  i.  •  •  t  .•  <?  '  ^,  .  ■  ,  ■ 
code  section  are  noted  infra.  ^'^st  jurisdiction,  SO  far  as  that  point  is 
2.  Amended  by  Code  Amdts.  1880,  p.  94,  (1)  Concerned,  if  prior  accounts  are  settled, 
in  first  sentence,  substituting  (a)  "court,  or  a  and  the  petition  seeks  a  sale  to  provide  for 
judge  thereof,"  for  "probate  judge,"  (b)  'such  familv  allowancp  and  fiitiirp  p^hptisps 
court"  for  "him"  after  "before,"  (c)  "or"  for  ^.^^'"^'.^  allowance  an  1  tuture  expenses, 
"nor"  after  "four,"  and  (d)  "mine"  for  "mines";  of  administration.  Eichardson  v.  Butler, 
(2)   in  second  sentence,  substituting  "such  court  82  Cal.  174;  16  Am.  St.  Eep.  101;  23  Pac.  9. 


or  judge"   for  "the  court." 


CODE  COMMISSIONERS'  NOTE.     Stats.  18G5- 


3.   Amended   by   Stats     1915,   p.    858,    adding         gg  3-9    g  3.      See  notes  to  the  Wo  preceding 

the  proviso  at  the  end  of  the  second  sentence.  sections. 

§  1532.  Order  of  sale,  when  and  how  made.  If.  upon  hearing  the  peti- 
tion, it  appears  to  the  satisfaction  of  the  court  that  it  is  to  the  interest  of  the 
estate  that  such  mining  property  or  interests  of  the  estate  should  be  sold,  or 
that  an  immediate  sale  is  necessary  in  order  to  secure  the  just  rights  or  in- 
terests of  the  mining  partners,  or  tenants  in  common,  such  court  must  make 
an  order  authorizing  the  executor  or  administrator  to  sell  such  mining  inter- 
ests, mines,  or  shares,  as  hereinafter  provided. 

Proceedings  to  obtain  order  to  sell  mine.    See  2.   Amended  by  Code  Amdts.  1880,  p.  94,  (1) 

post,  §  1580.  substituting  "court"   for   "probate  judge"   in  botli 

T      •  1  ..•         o    ,,-n™         -      T-,        .    ■,     -^r       ^     -  ■,  instances;    (2)    omitting   (a)    "if  it  appears  to  his 

,e~l'®^?;*'°°.  ^    ^^^^\    .*•  A^^^'^^cfr?,    ^l^\^K   ^^'  sati.^faction"  before  "that  an  immediate,"    (b)  "in 

A^A^^^'i."!'    ?Scf*''   ^^n-^^t.^'    ^ -^  T^'   ■•■'^  ""-hioh    such    shares    or   property    are   held"    after 

amended  by  Stats    1861,  p.  640.     See  ante   Legis-  "tenants  in  common." 
lation    §    1526.      When   enacted    in    1872,    §    1533 

read  as  at  present,   except  for  the  changes  made  CODE  COMMISSIONERS'  NOTE.    Stats.  1865- 

ia  1880.  66,  p.  359,  §  4. 

§  1533.  Further  proceedings  to  conform  to  articles  two  and  four.  After 
the  order  of  sale  is  made,  all  further  proceedings  for  the  sale  of  such  mining 
property,  and  for  the  notice,  report,  and  confirmation  thereof,  must  be  in 
conformity  with  the  provisions  of  article  four  of  this  chapter. 

Legislation  §  1533.     Enacted  March  11,  1872  ;  CODE  COMMISSIONERS' NOTE.    Stats.  1865- 

based   on   Probate   Act    1851,    §    153,    as   amended         66,  p.  359,  §  5. 
by    Stats.    1861,    p.    640.     See    ante,    Legislation 
§  1526. 
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ARTICLE  IV. 

THE    SALE    OF    REAL   ESTATE,    INTERESTS    THEREIN,    AND    CONFIRMATION 

THEREOF. 


§  1536.  When  executor  or  administrator  may  sell 
property. 

§  1537.  Verified  petition  for  sale,  what  to  con- 
tain,  and  to  what  it  may  refer. 

§  1538.     Order  to  persons  interested  to  appear. 

§  1539.  Copy  to  be  served,  assent  given,  or  pub- 
lication made. 

§  1540.  Hearing  after  proof  of  service.  Pres- 
entation of  claims. 

§  1541.  Administrator,  executor,  and  witnesses 
may  be  examined. 

§  1542.     To  sell  real  estate  or  any  part,  when. 

§  1543.     Order  of  sale,  when  to  be  made. 

§  1544.  What  the  order  of  sale  must  contain. 
May  be  at  public  or  private  sale. 

§  1545.  Interested  persons  may  apply  for  order 
of  sale.      Form  of  petition. 

§  1546.  To  deliver  copy  of  order  to  executor. 
[Repealed.] 

§  1547.     Notice  of  sale. 

§  1548.     Time  and  place. 

§  1549.  Private  sale  of  real  estate,  how  made, 
and  notice.  Bids,  when  and  how  re- 
ceived. 

§  1550.  Kinety  per  cent  of  appraised  value  must 
be  offered. 

§  1551.  Purchase-money  on  sale  on  credit,  how 
secured. 

§  1552.  Return  of  execution.  Notice  of  hearing 
of  return.  May  vacate  sale.  New  sale 
may  be  ordered. 

§  1553.     May  file  objections,  when  and  who. 

§  1554.  When  order  of  confirmation  is  to  be 
made,  and  when  not. 


§  1555. 
§  1556. 
§  1557. 
§  1558. 
§  1559. 

§  1560. 

§  1561. 
§  1562. 
§  1563. 
§  1564. 
§  1565. 

§  1566. 
§  1567. 
§  1568. 
§  1569. 

§  1570. 


§  1571. 

§  1572. 
§  1573. 

§  1574. 

§  1575. 
§  1576. 


Conveyances. 

Order  of  confirmation,  what  to  state. 

Sale  may  be  postponed. 

Notice  of  postponement. 

Payment    of    commissions   upon    sales    of 

real  property  under  order  of  court. 
W^here   payment   of   debts,   etc.,   provided 

for  by  will. 
Sale  without  order. 
Where  provision  by  will  insufficient. 
Estate  subject  to  debts,  etc. 
Contribution  among  legatees. 
Contract   for  purchase  of  lands  may  be 

sold,  how. 
Conditions  of  sale. 
Purchaser  to  give  bond. 
Executor  to  assign  contract. 
Sales   by   executors   or   administrators   of 

lands  under  mortgage  or  lien. 
The   holder  of  the  mortgage  or  lien  may 

purchase    the    lands.      His    receipt    to 

the   amount   of  his   claim  a  valid  pay- 
ment. 
Administrator    and    executor    liable    for 

misconduct   in   sale. 
Fraudulent  sales. 
Limitation  of  actions  for  vacating   sale, 

etc. 
To  what    cases   preceding    section   not    to 

apply. 
Account  of  sale  to  be  returned. 
Executor,  etc.,  not  to  be  puichaser. 


§  1536.  When  executor  or  administrator  may  sell  property.  When  a  sale 
of  property  of  the  estate  is  necessary  to  pay  the  allowance  of  the  family,  or 
the  debts  outstanding  against  the  decedent,  or  the  debts,  expenses,  or 
charges  of  administration,  or  le2:acies;  or  when  it  appears  to  the  satisfaction 
of  the  court  that  it  is  for  the  advantage,  benefit,  and  best  interests  of  the  es- 
tate, and  those  interested  therein,  that  the  real  estate,  or  some  part  thereof, 
be  sold,  the  executor  or  administrator  may  sell  any  real  as  well  as  personal 
property  of  the  estate,  upon  the  order  of  the  court ;  and  an  application  for 
the  sale  of  real  property  may  also  embrace  the  sale  of  personal  property. 

Sale  of  realty. 

1.  Authorized.    Ante,  §  1516. 

2.  Interest  under  contracts  may  be  included. 
Post,  ij  i:>o5. 

3.  Additional  bond  on.    Ante,  §  1389. 

Iipgislation  §  1536.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1351,  §  154,  as 
amended  by  Stats.  1861,  p.  640,  which  read: 
"When  the  personal  estate  in  the  hands  of  the 
executor,  or  administrator,  shall  be  insufficient 
to  pay  the  allowance  of  the  family,  the  debts  that 
may  be  outstanding  against  the  deceased,  and  the 
debts,  expenses,  and  charges,  of  the  administra- 
tion, the  executor,  or  administrator,  may  sell  the 
real  estate  for  that  purpose,  upon  the"  order  of 
the  probate  court."  When  §  1536  was  enacted 
in  1872,  (1)  "is  exhausted  or"  was  substituted 
for  "shall  be,"  (2)  "that  may  be"  was  omitted 
before  "outstanding,"  (3)  "deceased"  was  changed 
to  "decedent,"  and  (4)  "the"  was  omitted  before 
administration." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  369, 
to  read:  "When  a  sale  of  property  of  the  estate 
is  necessary  to  pay  the  allowance  of  the  family, 
or  the  debts  outstanding  against  the  decedent,  or 
the  debts,  expenses,  or  charges  of  administration, 
or  legacies,  the  executor  or  administrator  may 
also  bell  any  real,  as  well  as  personal  property 
of  the  estate  for  that  purpose,  upon  the  order  of 
the  probate  court;  and  an  application  for  the 
sale  of  real  property  may  also  embrace  the  sale 
of  personal  nroperty." 


3.  Amended  by  Code  Amdts.  ISSO,  p.  94, 
omitting  "probate"  before  "court." 

4.  Amended  by  Stats.  1893,  p.  212. 

Amendment  constitutional  when.  The 
provisions  of  this  section,  as  amended  in 
1893,  are  unconstitutional  as  to  titles 
vested  prior  to  such  amendment;  but  as 
to  titles  vesting  subsequently  thereto, 
the  section  is  valid.  Estate  of  Packer,  125 
Cal.  396;  73  Am.  St.  Rep.  58;  58  Pac.  59; 
Estate  of  Porter,  129  Cal.  86;  79  Am.  St. 
Rep.  78;  61  Pac.  659;  Gutter  v.  Dn.llamore, 
144  Cal.  665;  79  Pac.  383;  Estate  of  Baz- 
zuro,  161  Cal.  71;  118  Pac.  434. 

Law  prior  to  amendment.  Prior  to  the 
amendment  of  this  section  in  1893,  the 
property  of  the  estate  was  authorized  to 
be  sold  for  the  payment  of  the  family 
allowance,  or  debts  due  from  the  decedent, 
expenses  of  administration,  or  payment  of 
legacies.  Estate  of  Porter,  129  Cal.  86; 
79  Am.  St.  Rep.  78;  61  Pac.  659. 

Application  of  section.  The  provisions 
of  this  section  and  §  1545,  post,  are  in- 
tended to  afford  creditors  of  the  executor. 
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as  well  as  croditors  of  the  decedent,  the 
means  of  securing  payment  of  their  claims 
against  the  estate,  and  contemplate  ex- 
penses of  administration  which  the  execu- 
tor neglects  or  refuses  to  pav..  Estate  of 
Couts,  87  Cal.  480;  25  Pac.  685.  The  heir 
takes  the  estate  subject  to  such  charges 
on  it  as  the  law  authorizes  at  the  death 
of  hia  testate,  and  the  real  property  be- 
longing to  the  estate  can  be  sold  to  pro- 
vide money  to  discharge  such  liabilities 
(Murphy  v.  Farmers'  etc.  Bank,  131  Cal. 
115;  63  Pac.  368);  and  a  valid  order  of 
sale  may  be  made  for  the  purpose  of  re- 
deeming mortgaged  premises,  and  of  pay- 
ing debts,  expenses,  and  charges  of  ad- 
ministration (Estate  of  Freud,  131  Cal. 
667;  82  Am.  St.  Eep.  407;  63  Pac.  lOSO); 
and  a  sale  may  be  ordered  to  pay  a  debt 
owing  by  the  decedent,  or  a  debt,  expense, 
or  charge  of  the  administration  (Estate 
of  Eoach,  139  Cal.  17;  72  Pac.  393);  and 
to  meet  prospective  charges  or  expenses  to 
accrue  thereafter,  even  though  there  may 
be  no  debts  or  expenses  of  administration 
accrued  and  unpaid;  and  a  prospective 
charge  for  expense,  which  the  executor  is 
authorized  to  incur  ami  charge  against  the 
estate,  is  sufScient  to  justify  the  sale.  Es- 
tate of  Freud,  131  Cal.  667;  82  Am.  St. 
Rep.  407;  63  Pac.  1080.  The  probate  court 
may  order  a  sale  of  the  real  estate  left  by 
the  deceased,  upon  petition  of  the  adminis- 
trator, even  if  there  are  no  debts,  and 
there  has  been  no  family  allowance.  Es- 
tate of  Bentz.  36  Cal.  687. 

Proceedinss  sustained,  only  when  sale 
is  found  necessary.  Where  the  petition 
is  based  upon  the  necessity  for  the  sale, 
a  compliance  with  the  statute  in  this  re- 
spect is  essential  to  the  jurisdiction  of  the 
court:  without  such  compliance  the  court 
cannot  judge  of  the  necessity  for  the  sale. 
Ilayues  v.  Meeks,  20  Cal.  288;  and  see 
Townsend  v.  Gordon,  19  Cal.  188;  Gregory 
V.  Taber,  19  Cal.  397;  79  Am.  Dec.  219. 
Sales  made  under  this  and  the  next  suc- 
ceeding section  can  be  sustained,  only  on 
the  grouud  that  they  are  necessary,  or 
are  for  the  advantage,  benefit,  and  best 
interests  of  the  estate.  Smith  v.  Biscailuz, 
83  Cal.  344;  21  Pac.  15;  23  Pac.  314.  The 
necessity  for  a  sale  is  not  a  matter  for 
the  executor  or  administrator  to  deter- 
mine, but  is  a  conclusion  which  the  court 
itself  must  draw  from  the  facts  stated, 
and  the  petition  must  furnish  the  mate- 
rials for  its  judgment  (Haynes  v.  Meeks, 
20  Cal.  288);  and  upon  the  application  by 
the  executor  for  an  order  authorizing  him 
to  sell  real  property  of  the  estate,  all  the 
court  has  power  to  do  in  the  proceeding 
is,  to  ascertain  whether  there  is  a  legal 
necessity  for  the  sale,  and  how  much  ought 
to  be  sold.    Abila  v.  Burnett,  33  Cal.  658. 

Necessity  of  sale  a  judicial  finding. 
The  finding  of  facts  which  must  precede 
the  order  of  sale  is  a  judicial  finding;  the 


determination  that  a  sale  is  necessary  for 
a  purjiose  stated  in  the  petition  is  an  ad- 
judication, and  the  power  thus  to  adjudi- 
cate may  be,  and  has  been,  appropriately 
placed  in  the  probate  court,  a  judicial  tri- 
bunal expressly  named  as  such  in  the  con- 
stitution. Prj-or  v.  Downey,  50  Cal.  388; 
19  Am.  Rep.  656. 

Order  of  priority.  In  the  absence  of 
any  authority  in  the  will,  a  sale  of  the 
estate  of  the  deceased,  when  necessary  to 
be  appropriated  to  the  payment  of  claims, 
must  be  made  upon  the  order  of  the  court. 
Sharp  V.  Loupe,  120  Cal.  89;  52  Pac.  134. 
Personal  property,  if  still  in  existence, 
must  be  used  in  the  payment  of  expenses, 
before  resort  is  had  to  the  real  estate, 
unless  it  is  a  specific  devise  in  the  will, 
in  which  case  it  cauuot  be  taken  for  that 
purpose,  if  there  is  other  sufficient  prop- 
erty.  Abila  V.  Burnett,  33  Cal.  658. 

Setting  aside  sales.  The  validity  of  a 
sale  of  personal  property,  made  under  au 
order  of  the  probate  court,  cannot  be  at- 
tacked in  a  collateral  action  on  the  ground 
of  an  irregularity  or  defect  in  the  order 
of  sale,  or  proceedings  under  it:  the  pro- 
ceedings can  only  be  impeached  by  a 
direct  action  brought  for  that  purpose. 
Halleck  v.  Moss,  22  Cal.  266. 

Law  governing  proceedings.  The  rights 
of  the  heirs  of  an  intestate  are  controlled 
by  a  statute  in  force  at  the  time  of  the 
death  of  the  intestate,  regulating  the  ad- 
miuistration  of  the  estate  or  the  sale  of 
its  property.  Estate  of  Porter,  129  Cal. 
86;  79  Am.  St.  Rep.  78;  61  Pac.  659;  and 
see  Estate  of  Freud,  131  Cal.  667;  82  Am. 
St.  Rep.  407;  63  Pac.  1080;  Estate  of  New- 
love,  142  Cal.  337;  75  Pac.  1083. 

Laches  in  applyiug  for  order  of  sale  of  prop- 
erty to  pay  debts.    See  note  26  Am.  St.  Rep.  22. 

Causes  for  whicli  legislature  may  authorize 
sale.    See  note  79  Am.  St.  Rep.  82. 

CODE  COMMISSIONERS'  NOTE.  When  real 
estate  may  be  resorted  to.  See  reference  to  Civil 
Code,  in  note  to  §  1519,  ante. 

1.  The  petition.  See  Estate  of  Knight,  12  Cal. 
207,  73  Am.  Dec.  531,  for  that  which  is  said  by 
the  court  to  be  a  hard  case  on  an  administrator 
who  appears  to  have  acted,  in  making  payments 
out  of  due  course,  in  good  faith ;  but  the  court 
refused  to  relax  the  rule  of  adherence  to  the 
requirements  of  the  statutes.  And  he  is  certainly 
not  allowed  to  pay  money  not  due,  under  the  idea 
that  the  estate  will  be  benefited  thereby.  Greg- 
ory V.  McPherson.  13  Cal.  570,  held  that  the 
petition  must  set  forth  the  amount  of  personal 
estate  which  came  to  the  hands  of  the  adminis- 
trator ;  but  this  was  afterwards  questioned  ia 
Stuart  V.  Allen,  16  Cal.  47^,  76  Am.  Dec.  551, 
holding  that  referring  to  the  inventory  on  file 
was  sufficient.  In  this  case,  this  and  the'  suc- 
ceeding two  sections  are  commented  on.  Rut 
whilst,  to  a  certain  extent,  Townsend  v.  Gordon, 
19  Cal.  207,  affirms  Stuart  v.  Allen  in  the  suffi- 
ciency of  the  reference  to  the  inventory  as  a  com- 
pliance with  the  statute,  yet  it  it  held  that  it  is 
necessary  to  make  the  inventory  a  part  of  the 
petition,  when  such  inventory  is  sufficiently  de- 
scriptive; and  the  court  say:  "This  petition  is 
unquestionably  the  foundation  of  the  jurisdiction. 
All  other  proceedings  rest  upon  this.  ...  A  peti- 
tion substantially  different  from  that  required 
would  not  do."  The  petition  must  contain,  sub- 
stantially,   all   the  required   facts,   and   "the   con- 
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dition  and  value  of  the  respective  portions  and 
lots  tiiereof."  These  are  facts  not  usually  shown 
in  the  inventory,  so  a  simple  reference  to  it  is 
not  suflicient,  the  court  holding  these  to  be  juris- 
dictional facts.  Section  154  (Code  §  1536)  con- 
fers the  jurisdiction,  and  those  following  are 
merely  directory.    Id. 

2.  Authority  of  the  court  statutory  and  limited 
regarding  the  sale  of  real  property.  It  may  be 
exercised  in  certain  specially  designated  cases: 
it  can  be  exercised  in  no  other.  People  v.  Corlies, 
1  Sandf.  (N.  Y.)  247;  Corwin  v.  Merritt,  3  Barb. 
343;  Bloom  v.  Burdick,  1  Hill  (N.  Y.),  139,  37 
Am.  Dec.  299;  Currie  v.  Stewart,  27  Miss.  55; 
61  Am.  Dec.  500;  Laughman  v.  Thompson,  6 
Smedes  &  M.  (Miss.)  259;  Wiley  v.  White,  3 
Stew.  &  P.  (Ala.)  355;  Townsend  v.  Gordon,  19 
Gal.  189.  To  determine  the  question  whether 
the  order  was  made  in  a  case  provided  by  the 
statute,  the  petition  must  be  examined,  the  entire 
proceeding  being  in  the  nature  of  an  action,  of 
which  the  petition  is  the  beginning,  and  the  order 
the  judgment.  The  entire  question  is  here  fully 
discussed.     Haynes  v.  Meeks,  20  Cal.  312. 

3.  The  order.  This  section,  together  with  the 
succeeding,  to  and  including  §  1544,  post,  are 
considered  in  the  case  of  Estate  of  Spriggs,  20 
Cal.   124,  where  the  court  say:   "The  order  thus 


made,  after  notice  to  all  parties  interested,  and 
after  examination  of  the  proofs  presented,  is  an 
adjudication  of  the  court  that  the  sale  of  the 
property  described  is  necessary.  From  this  or- 
der the  administrator,  and  any  person  interested 
in  the  estate,  may  appeal ;  but  unless  an  appeal 
be  taken,  the  order  is  conclusive  and  binding 
upon  them."  This  proceeding  is  in  the  nature  of 
an  action,  of  which  the  presentation  of  the  peti- 
tion is  the  commencement,  and  the  order  of  sale 
is  the  judgment.  The  order,  being  like  a  judg- 
ment of  a  court  of  general  jurisdiction,  cannot  be 
attacked  collaterally.  Halleck  v.  Moss,  22  Cal. 
276. 

4.  Title  and  possession.  The  former  is  in  the 
heir,  the  latter  in  the  administrator,  for  the  pur- 
poses of  paying  the  debts,  etc.  See  Civ.  Code, 
§  1384,  and  note;  also  Beckett  v.  Selover,  7 
Cal.  215;  68  Am.  Dec.  237:  Meeks  v.  Hahn,  20 
Cal.  627;  Updegraff  v.  Trask,  18  Cal.  459;  2 
Redfield  on  Wills,  p.  592.  These  cases  are  re- 
ferred to  in  Estate  of  Woodworth,  31  Cal.  604, 
where  this  question  is  fully  considered. 

5.  Sale  by  legislative  authority.  Considered 
in  Brenham  v.  Story,  39  Cal.  179,  and  held  con- 
stitutional, if  directed  to  satisfy  debts,  to  sup- 
port the  family,  or  pay  expenses  of  administra- 
tion.     Aliter,  if  not  for  one  of  these  purposes. 


§  1537.  Verilied  petition  for  sale,  what  to  contain,  and  to  what  it  may 
refer.  To  obtain  such  order  for  the  sale  of  real  property,  he  must  present 
a  verified  petition  to  the  superior  court,  or  a  judge  thereof,  setting  forth  the 
amount  of  the  personal  estate  that  has  come  to  his  hands,  and  how  much 
thereof,  if  any,  remains  undisposed  of;  the  debts  outstanding  against  the  de- 
cedent, as  far  as  can  be  ascertained  or  estimated;  the  amount  due  upon  the 
family  allowance,  or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses,  and  charges  of  administration  already  ac- 
crued, and  an  estimate  of  what  will  or  may  accrue  during  the  administra- 
tion ;  a  general  description  of  all  the  real  property  of  which  the  decedent 
died  seised,  or  in  which  he  had  any  interest,  or  in  which  the  estate  has  ac- 
quired any  interest,  and  the  condition  and  value  thereof,  and  whether  the 
same  be  community  or  separate  property ;  the  names  of  the  legatees  and 
devisees,  if  any,  and  the  heirs  of  the  deceased,  so  far  as  known  to  the  peti- 
tioner; and  if  said  order  for  sale  of  real  estate  is  petitioned  for  on  the 
ground  that  it  is  for  the  advantage,  benefit,  and  best  interests  of  the  estate, 
and  those  interested  therein,  that  a  sale  be  made,  and  the  petition,  in  addition 
to  the  foregoing  facts,  must  set  forth  in  what  way  an  advantage  or  benefit 
would  accrue  to  the  estate,  and  those  interested  therein,  by  such  sale.  If  any 
of  the  matters  here  enumerated  cannot  be  ascertained,  it  must  be  so  stated 
in  the  petition ;  but  a  failure  to  set  forth  facts  hereinbefore  enumerated  will 
not  invalidate  the  subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts,  showing  that  such  sale  is  neces- 
sary, or  that  such  sale  is  for  the  advantage,  benefit,  and  best  interests  of  the 
estate,  and  those  interested  therein,  be  stated  in  the  decree. 


Sale. 

1.  Petition  for.    Ante,  §  1518. 

2.  If  executor  omits  to  apply,  any  other  per- 
son may.      Post,  §  1545. 

3.  Stating  facts  in  order.    Post,  §  1704. 

4.  Return  of.    Ante,  §  1517. 

5.  Summary,    of   mine.     Ante,  §§  1529  et  seq. 

Legislation  8  1537.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  155,  as 
amended  by  Stats.  1861,  p.  640,  which  read:  "To 
obtain  such  order  he  shall  present  a  petition  to 
the  probate  court,  or  to  the  judge,  at  chambers, 
setting  forth  the  amount  of  personal  estate  that 
has  come  to  his  hands,   and  how  much  thereof,   if 


any,  remains  undisposed  of,  the  debts  outstanding 
against  the  deceased,  as  far  as  can  be  ascer- 
tained, or  estimated,  the  amount  due  upon  the 
family  allowance,  or  that  will  be  due  after  the 
same  shall  have  been  in  force  for  one  year,  the 
debts,  expenses,  and  charges,  of  the  administra- 
tion already  accrued,  and  an  estimate  of  what 
will,  or  may,  accrue,  during  the  administration,  a 
description  of  all  the  real  estate  of  which  the 
testator,  or  intestate,  died,  seised,  or  in  which  he 
had  any  interest,  or  in  which  the  intestate  has 
acquired  any  interest,  and  the  condition  and 
value  of  the  respective  portions  and  lots,  and 
whether  the  same  be  community,  or  separate, 
property,   the  names  and  ages  of  the  devisees,  if 
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any,  ftnd  of  the  heirs  of  ihe  deceased,  wliich  peti- 
tion shall  be  verified  by  the  oath  of  the  party 
presenting  the  same;  if  the  inventory  and  ap- 
praisement on  file  contain  a  full  dpsrription  of 
the  personal  estate  of  the  deceaoed  and  of  all  the 
real  estate  of  which  the  testator,  or  intestate, 
died,  seised,  or  in  which  he  had  any  interest,  or 
in  which  the  estate  has  acquired  any  interest, 
such  inventory,  by  a  proper  reference,  may  be 
made  a  part  of  the  petition  for  a  description  of 
the  personal  estate,  or  real  estate,  or  both,  and 
if  the  same  be  full  as  to  all  property,  except 
property  subsequently  discovered,  or  subsequently 
received,  such  reference  may  be  had  to  the  in- 
ventory, and  the  additional  property  may  be  set 
forth  in  the  petition;  if  all  the  matters  above 
enumerated  cannot  be  ascertained,  the  same  shall 
be  so  stated  in  the  petition."  When  enacted  ui 
1872,  §  1537  read:  "To  obtain  such  order  he 
must  present  a  verified  petition  to  the  probate 
court,  or  to  the  judge  at  chambers,  setting  forth 
the  amount  of  personal  estate  that  has  come  to 
his  hands,  and  how  much  thereof,  if  any,  remains 
undisposed  of;  the  debts  outstanding  against  the 
decedent,  as  far  as  can  be  ascertained  or  esti- 
mated; the  amount  due  upon  the  family  allow- 
ance, or  that  will  be  due  after  the  same  has  been 
in  force  for  one  year;  the  debts,  expenses,  and 
charges  of  administration  already  accrued,  and 
an  estimate  of  what  will  or  may  accrue  during 
the  administration;  a  description  of  all  the  real 
estate  of  which  the  decedent  died  seised,  or  in 
which  he  had  any  interest,  or  in  which  the  estate 
has  acquired  any  interest,  and  the  condition  and 
value  of  the  respective  portions  and  lots  thereof, 
and  whether  the  same  be  community  or  separate 
property;  the  names  and  ages  of  the  devisees,  if 
any,  and  of  the  heirs  of  the  decedent.  If  all  the 
matters  above  enumerated  cannot  be_  ascertained, 
it  must  be   so  stated  in  the  petition." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  370, 
(1)  changing  the  first  part  of  the  section  to  read, 
"To  obtain  an  order  for  the  sale  of  real  property, 
he  must  present  a  verified  petition  to  the  probate 
court,  or  to  the  judge  at  chambers,  setting  forth 
the  amount  of  personal  property  that  has  come 
to  his  hands,  and  how  much  thereof,  if  any,  re- 
mains undisposed  of";  (2)  changing  section,  after 
the  words  "during  the  administration,"  to  read, 
"a  general  description  of  all  the  real  property  of 
which  the  decedent  died  seised,  or  in  which  he 
had  any  interest,  or  in  which  the  estate  has  ac- 
quired any  interest,  and  the  condition  and  value 
thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of  the  legatees  and 
devisees,  if  any,  and  of  the  heirs  of  the  decedent, 
so  far  as  known  to  the  petitioner";  (3)  changing 
the  final  sentence  to  read,  "If  any  of  the  matters 
here  enumerated  cannot  be  ascertained,  it  must 
be  so  stated  in  the  petition;  but  a  failure  to  set 
forth  the  facts  showing  the  sale  to  be  necessary, 
will  not  invalidate  the  subsequent  proceedings,  if 
the  defect  be  supplied  by  the  proofs  at  the  hear- 
ing, and  the  general  facts  showing  such  necessity 
be   stated   in   the  decree." 

3.  Amended  by  Code  Amdts.  1880,  p.  9.4,  (1) 
changing  the  first  part  of  the  section  to  read, 
"To  obtain  such  order  for  the  sale  of  real  prop- 
ertv,  he  must  present  a  verified  petition  to  the 
superior  court,  or  a  judge  thereof,  setting  forth 
the  amount  of  personal  estate  that  has  cometo 
his  hands,  and  how  much  thereof,  if  any,  remains 
undisposed  of,"  and  (2)  at  end  of  first  sentence, 
changing   "decedent"    to    "deceased." 

4.  Amended  by  Stats.  1893.  p.  212. 

5.  Amendment  by  Stats.  1901,  p.  219;  un- 
constitutional.    See  note  ante,  §  5. 

Application  of  section.  The  proceecling 
for  the  sale  of  the  real  estate  is  in  the 
nature  of  an  action,  of  which  the  presenta- 
tion of  the  petition  is  the  commencement, 
and  the  order  of  sale  is  the  judtrment 
(Estate  of  Spriggs,  20  Cal.  121);  and  the 
jurisdiction  of  the  court  depends  abso- 
lutely on  the  sufficiency  of  the  petition,  or 
in  other  words,  upon  its  substantial  com- 
pliance with  the  requirements  of  the  pro- 


bate statutes.  Estate  of  Boland,  55  Cal. 
310.  The  provisions  of  this  section  are 
inapplicable  to  sales  by  guardians,  which 
are  governed,  as  to  the  contents  of  the 
petition,  by  §  1781,  post.  Estate  of  Hamil- 
ton, 120  Cal.  421;  52  Pac.  708. 

Terras  defined.  The  words  "general 
facts,"  in  the  last  clause  of  this  section, 
have  a  moaning  different  from  that  of 
the  word  "facts,"  in  the  same  clause;  and 
the  words  "general  facts"  must  be  held  to 
mean  those  ultimate  facts  showing  a  con- 
tingency, as  prescribed  in  §§  1777,  1778, 
post,  and  the  words  "the  facts  showing 
the  sale  to  be  necessary"  must  refer  to 
those  more  explicit  facts  and  circum- 
stances set  out  in  §  1781,  post.  Smith  v. 
Biscailuz,  83  Cal.  344;  21  Pac.  15. 

Jurisdiction  acquired  how.    The  petition 
for  the  sale  of  real  estate  must,  in  order 
to  give  the  court  jurisdiction,  set  forth  the 
condition  of  the  property,  and,  under  this 
section,  the  petition  must  be  verified.    Es- 
tate of  Boland,  55  Cal.  310.     There  is  no 
difference  between  no  petition  at  all,  and 
a    petition    lacking    the    substantial    aver- 
ments required  by  the  statute.    Gregory  v. 
McPherson,   13   Cal.  562.     The  verification 
of  the  petition,  and  the  description,   con- 
dition,  character,  and  value   of  the  prop- 
erty   are   jurisdictional   facts   which    must 
affirmatively  appear  in  the  petition,  before 
the    court    can    make    any   valid    order   of 
sale;    these    being   of   the   essence    of    the 
petition,  it  has  no  legal  existence  without 
them.    Estate  of  Boland,  55  Cal.  310.     The 
jurisdiction  of  the  probate  court  to  order 
the   sale   depends  upon  the  petition,  with 
the    averments    required    in    this    section 
(Gregory   v.   Taber,   19    Cal.   397;    79   Am. 
Dec.    219),   and    not    upon    the    truth   or 
falsity   of   the   averments;   and  while   the 
petition    must    comply    with    the    require- 
ments   of    the    statute,    yet    a    substantial 
compliance   therewith   is   sufficient.     Rich- 
ardson V.  Butler,  82  Cal.  174;   16  Am.  St. 
Eep.   101;   23   Pac.   9;   Estate  of  Arguello, 
85  Cal.  151;  24  Pac.  641.     Where  the  court 
was    fully   informed,    by    the    petition,    of 
the    facts    showing    the    necessity    of    the 
sale,  and  the   petition  and  the  recitals  in 
the  order  of  sale  show  a  substantial  and 
sufficient    compliance    with    the    provisions 
of  this  section,  this  is  sufficient  as  against 
objections   that    are   unimportant    and   im- 
material.    Burris    v.    Adams,   96    Cal.    664; 
31  Pac.  565.     It  is  not  necessary  that  there 
should  first  be  a  demand  upon  the  admin- 
istrator to  sell,  before  a  petition  for  sale 
can  be   filed,  or   before  a  sale  can   be  or- 
dered: it  is  the  duty  of  the  administrator 
to  petition  for  a  sale  whenever  a  necessity 
arises  under  the  statute.    Estate  of  Roach, 
139  Cal.  17;  72  Pac.  393. 

Allegations  of  petition.  This  section 
especially  requires  the  statement  of  some 
facts  wiiioh  have  no  bearing  upon  the 
question  of  the  necessity  for  the  sale:  this 
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is  to  enable  the  court  to  exercise  its  dis- 
cretion more  intelligently  after  it  has  de- 
termined the  sale  to  be  necessary.  Burris 
V.  Kennedy,  108  Cal.  331;  41  Pac.  458. 
The  main  fact  required  in  the  petition  is 
the  averment  of  the  insufficiency  of  the 
personal  assets,  and  mere  formal  defects 
in  mode  of  statement  do  not  affect  the 
jurisdiction.  Stuart  v.  Allen,  16  Cal.  474; 
76  Am.  Dec.  551.  As  between  "value"  and 
"necessity,"  the  latter  is  the  prime  factor 
for  consideration;  value  is  stated,  merely 
to  enable  the  court  to  exercise  its  discre- 
tion more  intelligently,  after  it  has  de- 
termined the  sale  to  be  necessarv.  Dane  v. 
Layne,  10  Cal.  App.  366;  101  Tac.  1067. 
It  is  not  for  the  executor  to  saj'  whether 
the  sale  is  necessary  for  the  paj'ment  of 
debts:  that  is  for  the  court  to  decide,  and 
therefore  the  materials  for  its  judgment 
must  be  furnished  to  the  court  by  the  peti- 
tioner. Gregory  v.  McPherson,  13  Cal.  562. 
The  petition  for  the  sale  should  inform 
the  court  as  to  the  condition  of  the  prop- 
ertj',  that  is,  whether  it  is  improved  or 
unimproved,  productive  or  unproductive, 
occupied  or  vacant,  and  the  like:  such  in- 
formation is  necessary  to  enable  the  court 
to  exercise  its  judgment  intelligently  in 
the  selection  of  the  property'  which  can 
be  most  advantageously  sold.  Estate  of 
Smith,  51  Cal.  563. 

Petition  sufB.cient  when.  Where  the 
petition  for  a  probate  sale  designates  a 
city  lot  as  "unimproved,"  there  is  a  suffi- 
cient description  of  its  condition  to  give 
the  court  jurisdiction  (Richardson  v.  But- 
ler, 82  Cal.  174;  16  Am.  St.  Eep.  101;  23 
Pac.  9) ;  but  the  designation  of  a  city  lot 
as  "improved"  would  not  be  sufficient:  the 
difference,  in  this  regard,  between  an  un- 
improved city  lot  and  an  improved  city 
lot  is  manifest.  Estate  of  Levy,  141  Cal. 
639;  75  Cal.  317.  A  petition  for  the  sale 
of  land,  merely  alleging  that  it  is  unim- 
proved desert  land,  that  it  is  situate  in 
a  certain  district,  and  is  chiefly  valuable 
for  the  possibility  that  it  may  be  oil-land, 
without  stating  its  value  or  that  such  can- 
not be  ascertained,  and  which  is  not  aided 
by  any  direct  finding  of  value,  is  substan- 
tially defective  as  against  a  direct  attack 
from  the  order  of  sale.  Estate  of  Cook, 
137  Cal.  184;  69  Pac.  968.  No  sale  of  the 
real  estate  is  invalid  by  the  omission  to 
give,  in  the  petition,  a  description  of  all 
the  real  property  of  the  estate,  or  the 
value  or  condition  of  the  different  par- 
cels: the  petition  is  sufficient  to  support 
the  sale,  where  it  states  general  facts 
showing  that  the  sale  was  necessary.  Bur- 
.  ris  V.  Kennedy,  108  Cal.  331;  41  Pac.  458. 
The  fact  that  schedules  attached  to  a  peti- 
tion for  a  probate  sale,  and  made  part  of 
it,  are  placed  after  the  verification,  does 
not  affect  the  validity  of  the  verification. 
Richardson  v.  Butler,  82  Cal.  174;  16  Am. 
St.  Rep.   101;   23   Pac.   9.     A   petition  for 


the  sale  of  real  estate,  by  an  adminis- 
trator, is  sufficient,  if  it  shows  that  the 
personal  estate  is  insufficient  to  pay  the 
expenses  of  administration,  etc.,  and  for 
that  purpose  it  may  refer  to  and  make  the 
inventory  a  part  of  the  petition.  Estate 
of  Bentz,  36  Cal.  687.  The  petition  for  a 
probate  sale  is  sufficient  if  the  inventory, 
taken  in  connection  with  the  averments 
thereof,  sufficiently  shows  what  the  inter- 
est of  the  deceased  in  the  property  was  at 
the  time  of  his  death,  and  contains  a  full 
description  of  the  property  of  the  estate 
at  the  time  the  sale  was  asked,  and  gives 
to  the  court  all  the  information  contem- 
plated by  the  code.  Richardson  v.  Butler, 
82  Cal.  174;  16  Am.  St.  Rep.  101;  23  Pac. 
9.  A  reference  to  the  inventory,  in  the 
petition,  makes,  for  all  purposes  of  such 
reference,  the  inventory  a  part  of  the 
petition,  where  the  amount  and  the  value 
of  the  personal  estate  are  shown  by  the 
inventory;  and  a  sale  is  not  void  upon 
its  face  because  the  petition  therefor  does 
not  give  an  exact  or  accurate  description 
of  the  real  estate,  where  a  brief  descrip- 
tion was  given  in  the  inventory,  and  a 
proper  reference  to  the  inventory  was 
made  in  the  petition.  Stuart  v.  Allen,  16 
Cal.  473;  76  Am.  Dec.  551.  The  petition 
is  defective,  where  there  is  no  attempt 
therein  at  a  statement  of  the  condition  of 
the  property  of  the  estate,  nor  of  the  value 
of  the  property  asked  to  be  sold,  but 
merely  a  statement  that  it  is  of  uncertain 
value,  on  account  of  litigation  with  refer- 
ence thereto.  Estate  of  Rose,  63  Cal.  346.; 
While  the  provision  of  this  section,  that  a 
failure  to  set  out  the  necessary  facts  in 
the  petition  does  not  invalidate  the  subse- 
quent proceedings  if  the  defects  are  sup- 
plied by  proof  at  the  hearing  and  stated 
in  the  decree,  yet  this  provision  has  no  ap- 
plication where  the  insufficiency  of  the 
petition  is  directly  attacked  by  general 
demurrer  in  the  probate  court,  or  by  an 
objection  to  its  sufficiency,  taken  upon 
appeal  from  the  order  of  sale.  Estate  of 
Smith,  51  Cal.  563.  The  petition  for  the 
sale  of  real  estate  must  describe  the  condi- 
tion of  the  land  to  be  sold;  and  the  clause 
in  this  section,  that  a  failure  to  give  such 
description  shall  not  invalidate  the  pro- 
ceedings if  the  defect  is  supplied  by  proof 
and  stated  in  the  decree,  does  not  apply, 
where  the  petition  is  attacked  by  demurrer 
or  where  the  objection  is  taken  upon  ap- 
peal from  the  order  of  sale.  Estate  of 
Smith,  51  Cal.  563.  Where  no  ground  of 
special  demurrer  or  special  objection  was 
urged  to  the  petition,  in  the  lower  court, 
for  the  order  of  sale,  all  special  objections 
thereto,  which  might  have  been  success- 
fully urged  in  that  court,  are  to  be  deemed 
waived.  Estate  of  Levy,  141  Cal.  639;  75 
Pac.  317. 

Kules    of    pleading.     Matters     of    sub- 
stance, which  are  essential  elements  in  a 
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pleading,  must  be  presented  by  direct 
averment,  and  not  by  way  of  recital,  or 
merely  as  exhibits  attached  to  the  plead- 
ing: this  general  rule  applies  with  equal 
force  and  propriety  to  petitions  for  the 
sale  of  real  estate  to  pay  the  debts  and 
expenses  of  administration  (Estate  of 
Cook,  137  Cal.  184;  C9  Pac.  968) ;  and  where 
the  prayer  of  the  petition  for  the  sale  ot 
real  estate  is  in  the  alternative,  and  there- 
fore defective  as  a  pleading,  such  defect 
does  not  go  to  the  jurisdiction  of  the 
court;  and  the  petition,  by  asking  what 
the  court  has  no  authority  to  grant,  does 
not  destroy  the  power  of  the  court  to 
grant  what  it  is  empowered  to  give 
(Stuart  v.  Allen,  16  Cal.  473;  76  Am.  Dec. 
551);  but  where  the  petition  for  the  sale 
of  land  does  not  disclose  the  condition  and 
value  thereof,  nor  any  facts  showing  that 
it  could  be  most  advantageously  sold,  and 
the  decree  of  sale  omits  to  state  the  gen- 
eral facts  showing  its  necessity,  the  sale 
is  void  for  want  of  jurisdiction  of  the 
court  to  order  it.  Kertehem  v.  George,  78 
Cal.  597;  21  Pac.  372.  The  point  that  a 
statement  is  insufficient,  which  is  easily 
understood  as  an  attempted  statement  of 
a  particular  fact,  and  is  merely  shadowed 
by  some  uncertainty,  or  want  of  fullness 
or  aptness  of  expression,  can  be  reached 
only  by  a  special  demurrer  or  objection 
in  the  court  below.  Estate  of  Levy,  141 
Cal.  639;  75  Pac.  317. 

Defects    remedied    how.     A   failure    to 
state   "the    condition    and   value"    of    real 
property,  in  a  petition  for  the  sale  thereof, 
does    not    invalidate    the    subsequent   pro- 
ceedings,   if    the   defects   are    supplied    at 
the  hearing,  and  the   general  facts  show- 
ing the  necessity  of  the  sale,  or  that  it  is 
for   the   advantage,   benefit,   and   best   in- 
terest of   the   estate  and  those  interested 
therein,  are  stated  in  the  decree.    Dane  v. 
Layne,   10   Cal.  App.   366;    101   Pac.   1067. 
Defects   in    the    petition,   arising    from   a 
failure  to  state  fully  the  facts  giving  the 
court    jurisdiction,    and    showing    the    sale 
to    be   necessary,   will   not   invalidate   the 
subsequent  proceedings,  if  such  defects  are 
supplied  by  the  proofs  at  the  hearing,  and 
the  general  facts  showing  the  necessity  for 
the   sale   are   stated   in   the   order   of  sale. 
Dennis   v.    Winter,    63    Cal.    17.     Irregular 
and  improper  exercise  of  jurisdiction  can- 
not be    indirectly   attacked,   and    does    not 
render    the    order    and    proceedings    void, 
where  the  power  of  the  court  to  order  the 
sale  is  properly  exercised  in  the  final  or- 
der.   Stuart  v.  Allen,  16  Cal.  473;  76  Am. 
Dec.  551.     Neither  the  failure  of  the  peti- 
tion to  set  out  the  special  facts  and  cir- 
cumstances,  nor   the   failure   to   set    forth 
the  condition  of  the  property,  invalidates 
the   sale,   if   the   decree   recites   the   "gen- 
eral   facts."     Smith    v.    Biscailuz,    83    Cal. 
344;  21  Pac.  15.     The  neglect  to  state,  in 
the  petition  for  the  order  of  sale  of  real 


estate,  whether  the  property  is  separate  or 
community,  is  remedied  by  the  fact  that  it 
is  stated  in  the  order  of  sale  that  it_  is 
separate.  Estate  of  Arguello,  85  Cal.  151; 
24  Pac.  641.  An  order  to  show  cause  why 
a  sale  should  not  be  made,  which  does  not 
specifically  describe  the  property,  is  not 
fatal  to  the  sale,  where  reference  is  made 
in  the  order  to  the  petition,  in  which  the 
description  fully  appears.  Estate  of  Roach, 
139  Cal.  17;  72  Pac.  393. 

Further  notice  required  when.  Where 
the  petition  for  the  sale  of  the  real  estate 
of  the  deceased  is  defective  in  not  con- 
taining a  description  of  all  the  real  estate 
of  which  the  decedent  died  seised,  it  can- 
not, without  further  notice,  be  amended 
at  the  hearing  so  as  to  validate  an  order 
of  sale  based  thereon:  after  such  amend- 
ment, the  petition  becomes  a  new  petition, 
and  proceedings  de  novo  must  be  had. 
Gharky  v.  Werner,  66  Cal.  388;  5  Pac.  676. 
Order  to  show  cause,  requisites  of. 
This  section  does  not  require  a  description 
of  the  real  estate  to  be  given  in  the  order 
to  show  cause:  it  is  sufficient  that  such 
order  refers  to  the  petition  on  file,  which 
fully  describes  the  property.  Estate  of 
Eoach,  139  Cal.  17;  72  Pac.  393. 

Sale  void  when.  Where  the  order  of 
sale  does  not  state  any  general  or  other 
facts  showing  a  necessity  for  a  sale,  and 
the  only  statement  in  that  regard  is,  that 
it  "appearing  to  the  court  that  it  would 
be  for  the  benefit  of  the  estate  to  sell 
the  said  real  estate  at  private  sale,"  these 
words  express  a  choice  as  between  public 
sale  and  a  private  sale,  but  do  not  express 
a  necessity  for  a  sale,  and  an  attempted 
sale  based  upon  such  an  order  conveys 
no  title.  Estate  of  Rose,  63  Cal.  346.  A 
probate  sale  of  real  estate,  made  without 
the  order  to  show  cause,  required  by  this 
section,  and  without  service  of  notice,  as 
required  bv  §  1539,  post,  is  invalid  and 
void.  Campbell  v.  Drais,  125  Cal.  2o3;  j7 
Pac.  994. 

Heir's  right  to  dispute  claims  at  hear- 
ing. On  an  application  to  sell  the  real 
estate  of  the  decedent,  the  heir  may  dis- 
pute the  validity  of  the  claims  on  which 
the  petition  is  based,  although  they  have 
been  allowed  bv  the  executor  and  the  pro- 
bate judge;  the  petition  for  the  order  of 
sale  is  a  substitute  for  an  action  against 
the  heir,  who  must  be  cited,  and  then  first 
has  his  dav  in  court;  the  "allowance"  is 
only  prima*  facie  proof  of  the  claim.  Win- 
gerter  v.  Wiugerter,  71  Cal.  105;  11  Pac. 
853. 

Appeal.  The  sufficiency  of  the  petition 
is  the  basis  of  the  order  of  sale;  and,  upon 
a  direc't  appeal  from  this  order,  if  the  peti- 
tion is  defective  in  any  of  the  require- 
ments of  this  section,  such  defect  is  fatal 
to  the  order  (Estate  of  Byrne,  112  Cal.  176; 
44  Pac.  467;  Estate  of  Cook,  137  Cal.  184; 
69  Pac.  968) ;  but  the  petition  cannot  be  as- 
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sailed,  upon  appeal,  for  any  mere  uncer- 
tainty or  inaptness  of  expression,  which 
Tvas  not  objected  to  by  special  demurrer  or 
otherwise  in  the  lower  court  (Estate  of 
Heydenfeldt,  127  Cal.  456;  59  Pac.  839); 
and  as  against  one  who  was  not  only  legally 
notified,  but  who  actually  appeared  in  the 
lower  court,  and  failed  to  make  special 
objection  on  this  ground,  the  action  of  the 
lower  court  in  holding  the  statement  as 
to  the  condition  of  property  sufficient  will 
be  affirmed.  Estate  of  Levy,  141  Cal.  639; 
75  Pac.  317.  Where  no  objection  was 
urged,  at  the  trial,  to  the  petition  for  the 
sale  of  the  real  estate  of  the  deceased, 
that  it  did  not  contain  a  proper  statement 
of  the  condition  of  the  property,  such  ob- 
jection cannot  be  considered  upon  appeal: 
the  petition  must  be  treated  as  properly 
describing  such  condition.  Baum  v,  Koper, 
132  Cal.  42;  64  Pac.  128. 

Collateral  attack.  Where  the  petition 
presents  all  the  facts  necessary  to  give 
the  court  jurisdiction,  it  is  sufficient  to 
support  the  order  of  sale,  when  attacked 
collaterally,  regardless  of  whatever  else  is 
inserted.  Stuart  v.  Allen,  16  Cal.  473;  76 
Am.  Dec.  551.  A  substantial  compliance 
with  the  law  in  regard  to  probate  sales  is 
sufficient  as  against  a  collateral  attack; 
and  such  a  sale  cannot  be  objected  to,  if 
the  petition  states  that  a  full  description 
of  all  the  real  estate  of  which  the  dece- 
dent died  seised,  etc.,  and  the  condition 
and  value  thereof,  are  set  forth  in  a  cer- 
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tain  schedule  annexed  to  the  petition, 
which  gives  a  full  description  of  the  prop- 
erty and  shows  its  condition  and  appraised 
value.  Silverman  v.  Gundelfinger,  82  Cal. 
548;  23  Pac.  12;  Estate  of  Smith,  51  Cal. 
563.  Any  error  of  the  court  in  ordering 
a  private  sale,  rather  than  a  public  sale, 
or  in  determining  that  a  sale  is  necessary, 
does  not  affect  the  validity  of  the  sale. 
Burris  v.  Kennedy,  108  Cal.  331;  41  Pac. 
458. 

Constitutionality  of  amendment  of  this 
section  and  §  1536,  ante,  in  1893.  See  note 
ante,  §  1536. 

Lands  held  to  be  real  estate,  and  not 
mining-lands.    See  note  ante,  §  1529. 

Errors  of  the  court,  in  the  exercise  of 
its  jurisdiction,  do  not  render  order  of 
sale  invalid.    See  note  ante,  §  1518. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  640,  §  52.  See  note  to  the  preceding  section, 
and  Stuart  v.  Allen,  16  Cal.  500,  76  Am.  Dec. 
538,  TowEsend  v.  Gordon,  19  Cal.  207,  Haynes 
V.  Meeks,  20  Cal.  312,  Estate  of  Spriggs,  20  Cal. 
124,  Estate  of  Woodworth,  31  Cal.  604,  and 
Brenham  v.  Story,  there  cited.  The  authority  of 
the  administrator  to  sell  the  real  estate  comes  from 
the  provisions  of  §§1536,  1537,  1538  (§§154, 
155,  156).  It  is  very  clear  that  the  judge  has 
no  right  to  order,  nor  the  administrator  or  execu- 
tor to  make,  the  sale,  except  in  the  event  and 
according  to  the  direction  given  in  the  act  (code). 
Gregory  v.  McPherson,  13  Cal.  576,  affirmed  in 
Gregory  v.  Taber,  19  Cal.  410;  79  Am.  Dec.  219. 
In  this  latter  case  the  court  say,  that  they  have 
reluctantly  arrived  at  the  co-t elusion  that  this 
section  must  be  complied  with.  See  note  to 
§  1554,  post. 


1538.  Order  to  persons  interested  to  appear.  If  it  appears  to  the  court 
or  judge,  from  such  petition,  that  it  is  necessary,  or  that  it  would  be  for  the 
advantage,  benefit,  and  best  interests  of  the  estate,  and  those  interested 
therein,  to  sell  the  whole  or  some  portion  of  the  real  estate,  for  the  purposes 
and  reasons  mentioned  in  the  preceding  section,  or  any  of  them,  such  peti- 
tion must  be  filed,  and  an  order  thereupon  made,  directing  all  persons  inter- 
ested in  the  estate  to  appear  before  the  court,  at  a  time  and  place  specified, 
not  less  than  four  nor  more  than  ten  weeks  from  the  time  of  making  such 
order,  to  show  cause  why  an  order  should  not  be  granted  to  the  executor  or 
administrator  for  the  sale  of  such  estate. 


I/egislation  g  1538.  1.  Enacted  March  11, 
l&ra;  based  on  Probate  Act,  1851,  §  156,  as 
amended  by  Stats.  1861,  p.  641,  which  read:  "If 
it  shall  appear  to  the  court,  or  judge,  by  such 
petition,  that  it  is  necessary  to  sell  the  whole, 
or  some  portion,  of  the  real  estate  for  the  pur- 
poses mentioned  in  section  one  hundred  and  fifty- 
five  of  this  act,  or  any,  or  either,  of  them,  such 
petition  shall  be  filed,  and  an  order  shall  there- 
upon be  made,  directing  all  persons  interested  in 
the  estate  to  appear  before  the  court  at  a  time 
and  place  specified,  not  less  than  four,  nor  more 
than  ten,  weeks  from  the  time  of  making  such 
order,  to  show  cause  why  an  order  should  not 
be  granted  to  the  executor,  or  administrator,  to 
sell  so  much  of  the  real  estate  of  the  deceased 
as  shall  be  necessary."  When  enacted  in  1872, 
§  1538  read  as  at  present,  except  for  the  amend- 
ment of  1893. 

2.  Amended  by  Stats.  1893,  p.  213,  (1)  omit- 
ting "or  that  it  would  be  for  the  advantage,  bene- 
fit, and  best  interests  of  the  estate  and  those 
Interested  therein,"  and  (2)  substituting  "for  the 
sale  of  such  estate"  for  "to  sell  so  much  of  the 
real  estate  of  the  decedent  as  is  necessary." 


CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  640,  §  53.  Jurisdictional  facts,  and  prima 
facie  case  under  the  code,  must  be  made  to  ap- 
pear on  the  face  of  the  petition.  See  subds.  1,  2, 
note  to  §  1536,  ante,  and  cases  there  cited;  also 
note  to  §  1540,  post;  also  Gregory  v.  McPherson, 
cited  in  note  to  §  1537,  ante,  and  others  thi-re 
cited;  Townsend  v.  Gordon,  19  Cal.  188.  De- 
scription of  property  is  a  jurisdictional  fact.  As 
the  order  of  sale  must  operate  on  specific  prop- 
erty, the  necessity  of  its  description  is  apparent. 
In  the  case  of  Haynes  v.  Meeks,  20  Cal.  313,  after 
reviewing  these  sections  of  the  code  (§§1536, 
1537,  1538)  the  court  say:  "As  will  be  seen 
from  the  provisions  to  which  we  have  thus  re- 
ferred, a  sale  of  the  real  property  cannot  be  made 
so  long  as  there  is  a  sufficiency  of  personal  prop- 
erty in  the  hands  of  the  administrator  to  pay 
the  outstanding  debts  and  chari;es  against  the 
estate.  There  must  be  an  insufliciency  of  such 
property  for  that  purpose,  before  the  court  has 
jurisdiction  to  act  upon  the  petition.  And  this 
insufficiency  must  appear,  not  by  mere  averment, 
but  by  the  statement,  as  to  the  personal  prop- 
erty and  the  outstanding  debts  and  charges,  which 
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lots."  §  1537  (§155).  A  compliance  with  the 
statute  in  this  particular  is,  then,  essential  to  tne 
jurisdiction  of  the  court,  as  without  it  the  court 
cannot  jud-e  of  the  necessity  of  the  sale  asked. 
And  in  this  view  we  do  not  perceive  how  it  can 
be  dispensed  with  from  the  petition,  any  more 
than  the  statement  as  to  the  personal  property 
and  the  outstanding  debts.  Bloom  v.  Burdick,  1 
Hill  (N  Y  )  130;  37  A'm.  Dec.  299;  Covwin  v. 
Merritt,  3  Barb.  343;  Townsend  v.  Gordon,  19 
Cal.  188;  Gregory  v.  Taber,  19  Cal.  3V.  <  ;  79 
Am  Dec.  219.  These  questions  are  fully  dis- 
cussed also  in  Estate  of  Bentz,  36  Cal.  (590.  In 
Fitch  V  Miller,  20  Cal.  352,  it  was  held  that  the 
jurisdiction  of  the  court  to  order  the  sale  of  real 
property  depended  upon  the  suthciency  of  the 
averments  in  the  petition,  and  not  upon  the  truth 
of  the  averments.  A  want  of  jurisdiction  would 
make  the  order  a  nullity,  but  if  jurisdiction  is 
acquired  bv  untrue  averments,  proceeding's  would 
lie  to  set  aside  the  order,  but  the  order  cannot 
be  attacked  collaterally.  The  petition  should, 
then  aflirniatively  show  the  true  condition  of  the 
estate;  md  this  condition  should  be  proved  on 
the  hearing,  under  §  1540,  post.  The  amount  of 
personal  property  which  has  come  into  his  hands 
should  be  stated  by  the  petitioner,  if  adminis- 
trator. Gregory  v.  Taber,  19  Cal.  397;  79  Am. 
D«c.  219:  see  also  Farrington  v.  King,  1  Bradf. 
132  On  this  application,  equitable  as  well  as 
legal  demands  may  be  allowed,  after  proof  a?ainst 
the  estate.  Renwick  v.  Renwick,  1  Bradf.  (N.  \.) 
234;  Campbell  v.  Renwick,  2  Bradf.  80;  Treat 
v.  Fortune.  2  Bradf.  116. 

§  1539.  Copy  to  be  served,  assent  given,  or  publication  made.  A  copy  of 
the  order  to  show  cause  must  be  personally  served  on  all  persons  interested 
in  the  estate,  any  general  guardian  of  a  minor  so  interested,  and  any  legatee, 
or  devisee,  or  heir  of  the  decedent,  provided  they  are  residents  of  the  county, 
at  least  ten  days  before  the  time  appointed  for  hearing  the  petition,  or  be 
published  four  successive  weeks  in  such  newspaper  in  the  county  as  the  court 
or  judge  shall  direct;  provided,  however,  that  when  it  appears  from  tne 
inventory  and  appraisement  that  the  value  of  the  whole  estate  does  not 
exceed  the  sum  of  two  hundred  and  fifty  dollars,  the  court,  or  a  judge 
thereof,  may  at  his  discretion  order  in  lieu  of  publication  that  notices  of 
the  hearing  thereof  be  posted  in  at  least  three  public  places  in  the  county. 
If  all  persons  interested  in  the  estate  join  in  the  petition  for  the  sale,  or 
signify  in  writing  their  assent  thereto,  the  notice  may  be  dispensed  with, 
and  the  hearing  may  be  had  at  any  time 


the  statute  provides.  But  this  is  not  all:  it  must 
also  appear  by  the  petition  'that  it  is  necessary 
to  sell  the  whole  or  some  portion  of  the  real 
estate'  for  the  payment  of  the  debts  and  charges. 
§  1537  (§  155).  Such  necessity  does  not  follow 
as  a  matter  of  course  from  the  insufficiency  of 
the  personal  property.  The  real  estate  may  be 
Yielding  an  income  sufficient  to  pay  the  outstanO- 
ing  dobts  and  charges,  for  the  payment  of  which 
the  sale  is  asked,  before  such  sale  could  bo  made 
and  confirmed,  or  if  resisted,  could  be  the  sub- 
ject of  review  on  appeal.  In  such  case,  there 
would  be  no  necessity  for  any  sale.  And  the 
income,  though  not  sufficient  for  the  payment  ot 
the  entire  amount  of  these  debts  and  charges, 
may  be  sufucient  to  pay  the  greater  portion  of 
them.  In  this  case,  the  necessity  for  the  sale 
would  be  limited  to  such  portions — supposing 
there  were  more  than  one  parcel — as  would  make 
up  the  deficiency.  The  necessity  must  appeal-, 
before  the  court  can  take  any  jurisdiction  ana 
act  upon  the  petition.  And  this  necessity  must 
appear,  not  bv  mere  averment,  but  by  an  e.\- 
hibition  of  the  real  property  of  the  deceased. 
The  necessity  is  a  conclusion  which  the  court 
must  draw  for  itself  from  the  facts  stated."  It 
is  not  a  matter  for  the  executor  or  administrator 
to  determine:  it  is  a  matter  for  the  court,  and 
the  petition  must  therefore  furnish  the  materi.als 
for  its  judgment.  These  consist  in  the  descrip- 
tion which  the  statute  provides  the  petition  shall 
set  forth,  "of  all  the  real  estate  of  which  the 
testator  or  intestate  died  seised,  and  the  condi- 
tion   and   value    of    the    respective    portions    and 


of.      See    ante,  §  1011; 


y 


Notice. 

1.  Personal    service 
post,  §§  1707-1710. 

2.  Publication  of.    Post,  §  1705. 
Guardian,   wucn  infant  a  party.    Ante,  §§  372, 

373;   post,  g§  1732,  1769. 

Legislation  §  1539.  1.  Enacted  March  11, 
lS7a;  based  on  Probate  Act  1851,  §§  lo7,  1.59, 
as  amended  bv  Stats.  1861,  pp.  641,  642,  which 
read:  "Sec.  157.  A  copy  of  such  order  to  show 
cause  shall  be  personally  served  on  all  persons 
interested  in  the  estate,  at  least  ten  days  before 
the  time  appointed  for  hearing  the  petition,  or 
shall  be  published  at  least  four  successive  we^ks 
in  some  newspaper,  as  the  court,  or  judge,  shall 
order-  provided,  however,  if  all  persons  inter- 
ested'in  the  estate  shall  signify  in  writing  their 
assent  to  such  sale,  the  notice  may  be  dispensed 
with."  "Sec.  159.  If  any  of  the  devisees,  or 
heirs,  of  the  deceased,  are  minors,  and  have  a 
general  guardian  in  the  county,  a  copy  of  the 
order  shall  be  served  upon  the  t'uai-dian  at  least 
ten  days  before  the  actual  hearing.  If  '"''y 
have  no  guardian  the  court,  or  judge,  shall,  at 
the  time  of  filing  the  petition,  or  before  proceed- 
ing to  act  upoii  the  petition,  appoint  some  dis- 
interested person  their  attorney,  for  the  sole  pur^ 
pose  of  appearing  for  them  and  taking  care  of 
their  interest  in  the  proceedings.  The  court 
-may,    also,    upon    the    hearing,    if    it    be    deemed 


necessary,  appoint  such  attorney  for  the  heirs,  or 
devisees,  if  they  are  unrepresented,  whether 
minors,  or  otherwise,  and  may  likewise  appoint  an 
attorney  for  the  creditors,  if  they  are  unrepre- 
sented. If  such  guardian  of  the  minors,  or  such 
attornev  for  minors,  or  others,  appear  on  the  hear- 
ing, such  appearance  shnll  be  evidence  of^  service 
of  notice  upon  such  guardian,  or  attorney."  When 
enacted  in  1872,  §  1539  read:  "A  copy  of  the  or- 
der to  show  cause  must  be  personally  served  on 
all  persons  interested  in  the  estate,  and  on  any 
general  guardian  of  any  minor,  devisee,  or  heir 
of  the  decedent  resident  in  the  county,  at  least 
ten  days  before  the  time  appointed  for  hearing 
the  petition,  or  must  be  published  at  least  four 
successive  weeks  in  such  newspaper  as  the  court 
or  judge  shall  direct.  The  notice  is  served  if  the 
publication  is  completed  ten  days  before  the  day 
set  for  hearing.  If  all  persons  interested  in  the 
estate  join  in  the  petition  for  the  sale,  or  signify 
in  writing  their  assent  thereto,  the  notice  may 
be  dispensed  with." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  370. 
Compare  infra,  par.  3. 

3.  Amended  by  Stats.  1915.  p.  834,  adding 
the  proviso  at  the  end  of  the  first  sentence. 

Jurisdiction  acquired  how.  There  is  no 
analogy  between  the  method  provided  for 
by  this  section  for  obtaining  jurisdiction 
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of  the  person  in  probate  proceedings,  and 
that  by  the  publication  of  summons  in 
ordinary  civil  actions.  Estate  of  Eoach, 
139  Cal.  17;  72  Pac.  393.  By  a  compliance 
■with  the  requirements  of  this  section,  the 
court  obtains  jurisdiction  in  the  matter, 
and  over  all  parties  interested  therein; 
and  any  subsequent  action  upon  the  peti- 
tion is  a  movement  within  its  jurisdiction, 
so  that  a  new  notice  is  not  required  after 
the  filing  of  the  remittitur  from  the  ap- 
pellate court.  Estate  of  Gouts,  100  Cal. 
400;  34  Pac.  865.  The  appearance  of  the 
guardian  is  sufficient  to  give  jurisdiction, 
where  service  of  the  order  to  show  cause 
is  necessary  to  be  made  on  the  guardian, 
to  give  jurisdiction  where  no  appearance 
is  made,  the  object  of  the  service  being  to 
bring  the  party  into  court,  or  to  give  him 
notice  of  the  proceeding.  Stuart  v.  Allen, 
16  Cal.  473;  76  Am.  Dec.  551.  Proof  of 
compliance  with  the  order  of  the  court  as 
to  publication  of  the  notice  to  show  cause 
why  a  sale  should  not  be  made  as  peti- 
tioned for,  confers  jurisdiction  over  all 
parties  interested.  Dane  v.  Layne,  10  Cal. 
App.  366;  101  Pac.  1067. 

Publication  made  how.  There  is  noth- 
ing in  the  statute  to  indicate  a  legislative 
intent  that  publication  should  be  in  a 
daily  newspaper,  rather  than  in  a  weekly 
newspaper;  and  in  the  absence  of  any- 
thing appearing  to  the  contrary,  it  must 
be  presumed  that  no  such  intent  existed. 


Estate  of  O'Sullivan,  84  Cal.  444;  24  Pac. 
281.  The  publication  of  notice,  if  in  a 
weekly  newspaper,  is  not  required  to  be 
made  on  or  including  the  dav  of  sale. 
Estate  of  O'Sullivan,  84  Cal.  444;  24  Pac. 
281. 

Sale  void  when.  A  probate  sale  of  real 
estate,  made  without  the  service  or  publi- 
cation of  notice  required  by  this  section, 
is  invalid  and  void.  Campbell  v.  Drais, 
125  Cal.  253;  57  Pac.  994. 

Appointment  of  attorney.  In  proceed- 
ings to  obtain  an  order  for  the  sale  of 
real  estate,  the  court  may  appoint  an  at- 
torney for  heirs  not  represented;  and  it 
will  be  presumed,  on  appeal,  that  the  court 
was  justified  in  making  such  allowance 
as  was  made,  where  no  evidence  as  to  the 
services  rendered  is  found  in  the  record. 
Estate  of  Simmons,  43  Cal.  543. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  640,  §§  54,  56;  Stats.  1863-64,  p.  367,  §23; 
see  Const.,  art.  VI,  §  18. 

1.  Petition.  See  Stuart  v.  Allen,  16  Cal.  499; 
76  Am.  Dec.  551;  Estate  of  Spriggs,  20  Cal.  124. 
Presentation  of  petition,  order,  and  publication 
thereof.  See  Townsend  v.  Tallant,  33  Cal.  50; 
91  Am.  Dec.  617. 

2.  Citation,  or  copy  of  the  order,  how  directed. 
See  §  1707,  post.  By  whom  issued.  §  1708,  post. 
Plow  served.  §  1709,  post.  Section  1710,  post, 
requires  personal  notice  to  be  given  by  citation; 
and  §  1712,  post,  declares  that  one  publication 
of  the  description  of  the  real  property  of  an 
estate,  as  required  by  this  section,  supersedes 
the  necessity  of  publishing  it  again;  it  may  be 
thereafter  referred  to  in  subsequent  proceedings, 
notice  of  confirmation,  etc. 


§  1540.    Hearing  after  proof  of  service.     Presentation  of  claims.    The 

court,  at  the  time  and  place  appointed  in  such  order,  or  at  such  other  time 
to  which  the  hearing  may  be  postponed,  upon  satisfactory  proof  of  personal 
service  or  publication  of  a  copy  of  the  order,  by  affidavit  or  otherwise,  if  the 
consent  in  writing  to  such  sale  of  all  parties  interested  is  not  filed,  must  pro- 
ceed to  hear  the  petition,  and  hear  and  examine  the  allegations  and  proofs 
of  the  petitioners,  and  of  all  persons  interested  in  the  estate  who  may  oppose 
the  application.  All  claims  against  the  decedent  not  before  presented,  if  the 
period  of  presentation  has  not  elapsed,  may  be  presented  and  passed  upon 
at  the  hearing. 

Interested  parties,  who  are.  The  gran- 
tee of  an  heir  of  the  deceased  is  entitled 
to  the  share  of  the  heir  conveyed,  and  is 
a  person  interested  in  the  estate,  and  en- 
titled to  oppose  an  application  for  an 
order  of  sale  thereof.  Estate  of  Steward, 
1  Cal.  App.  57;  81  Pac.  728. 

Errors  in  order  attacked  how.  Where 
the  court  errs  in  ordering  a  sale  of  all  of 
the  property  of  a  decedent  under  a  peti- 
tion asking  for  a  sale  of  only  so  much  as 
is  necessary,  it  is  simply  error  in  the  ex- 
ercise of  its  jurisdiction,  correctible  on 
review,  but  not  subject  to  collateral  at- 
tack. Dane  v.  Layne,  10  Cal.  App.  366; 
101  Pac.  1067. 

Court's  decision  upon  question  of  inter- 
est to  estate  not  reviewed.  The  question 
whether  it  is  to  the  best  interest  of  the 
estate,   or  of  those  interested   therein,  to 


Legislation  §  1540.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act  1851,  §  158,  as 
amended  by  Slats.  1861,  p.  641,  which  read: 
"The  probate  court,  at  the  time  and  place  ap- 
pointed in  such  order,  or  at  such  other  time  as 
the  hearing  may  be  adjourned  to,  upon  satisfac- 
tory proof  of  the  due  service,  or  publication,  of 
a  copy  of  the  order,  by  affidavit,  or  otherwise,  or 
upon  filing  the  consent  in  writing  to  such  sale, 
of  all  parties  interested,  shall  proceed  to  the 
hearing  of  such  petition  ;  and  if  such  consent  be 
not  filed,  shall  hear  and  examine  the  allegations 
and  proofs  of  the  petitioners,  and  of  all  persons 
interested  in  the  estate,  who  may  oppose  the  ap- 
plication; all  claims  against  the  deceased,  not 
before  presented,  provided  the  period  of  presen- 
tation, as  provided  in  this  act,  shall  not  have 
elapsed,  may  be  presented,  and  shall  be  passed 
npon  at  the  hearing,  and  if  approved  by  the  exec- 
utor, or  administrator,  and  the  probate  judge, 
Rhall  not  be  subject  to  review  except  on  appeal." 
When  enacted  in  1872,  g  1540  read  as  now,  ex- 
cept for  the  amendment  of  1880. 

2.  Amended  by  Code  Amdts.  1880,  p.  95, 
omitting  "probate"  before  "court." 

3.  Amendment  by  Stats.  1901,  p.  220;  un- 
constitutional.   See  note  ante,  §  5. 
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§§1541,1542 


order  a  sale  of  more  than  one  parcel,  is 
one  of  fact  to  be  determined  by  the  trial 
court  upon  the  evidence;  and  to  the  extent 
that  its  decision  depends  upon  inferences 
to  be  drawn  from  the  situation  of  the 
property,  or  of  the  parties  interested 
therein,  it  is  not  open  to  review.  Estate 
of  Stewart,  1  Cai;  App.  57;  81  Pac.  728. 

CODE  COMMISSIONEilS'  NOTE.  Stats.  1861, 
p.  640,  §55;  see  notes  to  §§1536,  1537,  1538, 
1539    ante 

1.  'Proof  of  service.  See  §  1709,  post,  as  to 
service  being  same  as  service  of  summons,  as 
provided  for  in  §§410-415,  ante,  and  notes;  the 
last  section  referred  to  is  of  the  proof  of  service. 

2.  Hearing  of  petition.  See  Haynes  v.  Meeks, 
20  Cal.  313,  cited  at  length  in  note  to  §  1528, 
ante.  The  administrator  or  executor  is  under 
the  control  of  the  probate  court.  In  the  sale  of 
property,  he  is  the  moving  party  in  behalf  of 
the  creditors,  but  acts  subject  to  the  orders  of 
the  court.  The  order  of  sale  is  a  judicial  act; 
it  is,  in  substance,  similar  to  a  decree  in  chan- 
cery for  the  sale  of  specific  property.  Halleck  v. 
Gray,  9  Cal.  195;  70  Am.  Dec.  643.  The  in- 
terval between  the  date  of  the  order  and  the  day 
fixed  for  the  hearing  of  the  petition  was  only 
twenty-six  days,  and  it  was  therefore  impossible 
that  the  order  could  have  been  published  "four 
successive  weeks"  before  the  hearing;  the  order 
was  therefore  void.  Townsend  v.  Tallant,  33  Cal. 
51;  91  Am.  Dec.  617.  A  sale  upon  sufficient 
notice  is  at  least  voidable,  if  not  void.  Haynes 
V.  Meeks,  10  Cal.  119;  70  Am.  Dec.  703;  and 
Halleck  v.  Moss,  17  Cal.  344. 

3.  The  heir  may  contest  the  validity  of  any 
claim  against  the  estate  allowed  by  the  admin- 
istrator and  probate  judge,  on  an  application  for 
the  sale  of  the  real  estate.  The  court  say,  in 
Beckett  V.  Selover,  7  Cal.  239,  68  Am.  Dec.  237: 
"There  is  no  doubt  but  that  the  allowance  and 
approval  of  the  claim  is  a  quasi-judgment,  bind- 
ing as  between  the  actual  parties.  'The  approval 
...  is  a  judicial  act,  a  quasi-judgment,  and  so 
far  affects  the  rights  of  the  parties  as  to  prevent 
any  further  investigation  in  that  court.'  Neill  v. 
Hodge,  5  Tex.  489."  Nor  can  the  probate  court 
try  a  controverted  point  as  to  the  indebtedness 
or  the  amount.  Danzeg  v.  Swinney,  7  Tex.  629, 
sustained  in  Finley  v.  Carothers,  9  Tex.  518;  60 
Am.  Dec.  179.  But  it  is  also  well  settled  in 
Texas  that  this  quasi-judgment  is  not  conclusive 
against  the  heir:  he  may  go  into  the  district 
court  and  institute  original  proceedings  to  set  it 
aside.  And  this  course  was,  in  effect,  pointed 
out  in  Moore  v.  Hillebrant,  14  Tex.  312,  65  Am. 
Dec.  118;  Kennedy  v.  State,  11  Tex.  110.  The 
court   here,    in    the    case    of    Selover,    supra,    pro- 


ceeds to  consider  the  relative  judicial  systems 
of  Texas  and  of  this  state,  and,  after  pointing 
out  the  difference  in  the  matter  of  jurisdiction, 
proceeds  to  say,  in  substance:  That  the  summary 
and  ex  parte  action  of  the  administrator  and 
probate  judge  in  allowing  claims  against  the 
estate  will  not  be  conclusive  upon  parties  who 
have  not  had  the  means  of  contesting  it.  It  is 
after  the  administrator  has  allowed  the  claims, 
and  proposed  to  sell  the  real  property  in  which 
they  are  directly  interested,  "that  the  heirs  are 
cafled  in  to  see  what  he  has  done,  and  to  con- 
test the  claims  allowed,  if  they  choose  to  do  so. 
This  is  giving  them  that  'day  in  court,'  without 
which  no  man  can  be  rightfully  deprived  of  his 
property.  If  the  heirs  are  ever  permitted  to 
contest  the  claims  allowed,  there  can  be  no  more 
appropriate  time  and  no  more  appropriate  mode 
than  those  contemplated  by  the  law."  The  heirs 
or  devisees  of  an  estate  may  make,  to  claims 
sought  to  be  allowed  against  the  estate,  when 
presented  therefor  to  the  surrogate,  the  same  de- 
fense which  they  might  make  in  any  other  tri 
hunal.  Ferguson  v.  Broome,  1  Bradf.  (N.  Y.)  10. 
They  may  also  show  that  the  personalty  has  not 
been  exhausted.  Skidmore  v.  Romaine,  2  Bradf. 
122. 

4.  The  order  of  sale  is  an  appealable  order. 
See  §  969,  ante,  subd.  5.  The  order  thus  made 
(that  is,  as  provided  in  this  article),  after  notice 
to  all  parties  interested,  and  after  the  examina- 
tion of  the  proofs  presented,  is  an  adjudication 
of  the  court  that  the  sale  of  the  property  de- 
scribed is  necessary.  From  this  order  the  ad- 
ministrator, and  any  person  interested  in  the 
estate,  may  appeal;  but  unless  an  appeal  be 
taken,  the  order  is  conclusive,  and  binding  upon 
them.  Estate  of  Spriggs,  20  Cal.  124;  see  also 
Haynes  v.  Meeks,  20  Cal.  313,  as  to  the  require- 
ments in  making  the  order  of  sale.  From  these 
opinions  it  appears,  that,  to  authorize  the  order, 
there  must  be  a  petition  showing  the  true  condi- 
tion of  the  estate.  This  includes  all  the  personal 
property  which  has  come  into  the  hands  of  the 
administrator,  and  its  disposition ;  the  debts  al- 
lowed against  the  estate,  including  family  allow- 
ance, etc.,  how  many  paid,  etc. ;  the  real  estate 
belonging  to  the  estate,  its  value,  extent,  and  its 
condition;  an  averment  of  the  insufficiency  of  the 
personal  property  to  discharge  the  debts,  and 
that  it  is  necessary  to  sell  the  real  estate,  or 
some  portion  of  it,  to  discharge  this  indebted- 
ness; the  requirements  as  to  notice,  and  its 
service ;  as  also  a  substantial  compliance  with 
all  the  provisions  of  this  article.  In  Arkansas 
(Sturdy  v.  Jacoway,  19  Ark.  499),  the  proceed- 
ings and  sale  being  had  under  the  order  of  t\\'. 
court,  which  is  in  the  nature  of  a  judgment  in 
rem,  can  be  attacked  collaterally;  and  in  Rogers 
V.  Wilson,  13  Ark.  507,  such  order  of  sale  was 
held  to  be  a  judgment  in  rem. 


§1541.    Administrator,  executor,  and  witnesses  may  be  examined.     The 

executor,  aciministrator,  and  witnesses  may  be  examined  on  oath  by  either 
party,  and  process  to  compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  effect  as  in  other  cases. 

Procuring  attendance,  etc.     Post,  §§  1985  et  seq. 


Legislation  g  1541.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  160,  which 
read:  "The  executor  or  administrator  may  be  ex- 
amined on  oath,  and  witnesses  may  be  examined 
by  either  party,  and  process  to  compel  their  at- 
tendance, and  testimony  may  be  issued  by  the 
probate  judge,  in  the  same  manner  and  with  like 
effect  as  in  other  causes."  Vv'hen  enacted  in 
1872,  §  1541     differed    from    the    amendment    of 


1880,  in  that  it  had  the  word  "probate"  instead 
of   "court   or"   before   "judge." 

2.    Amended   by    Code   Amdts.    ISSO,   p.   95. 

CODE  COMMISSIONERS'  NOTE.  Under  this 
section,  objections  may  be  made  as  well  to  the 
sufficiency  of  the  averments  in  the  petition  as 
to  the  truth  of  the  facts  averred ;  and  issues 
may  be  made  upon  the  validity  of  claims  allowed 
by  the  administrator;  all  which  must  be  disposed 
of  by  the  court  before  the  order  of  sale  is  made 
or  refused. 


§  1542.  To  sell  real  estate  or  any  part,  when.  If  it  appears  to  the  satis- 
faction of  the  court,  or  a  judge  thereof,  that  it  is  necessary,  or  that  it  is  for 
the  advantage,  benefit,  and  best  interests  of  the  estate,  and  those  interested 
therein,  to  sell  a  part  of  the  real  estate,  and  that  bj'  a  sale  thereof,  the  resi- 
due of  the  estate,  real  or  personal,  or  some  .specific  part  thereof,  would  be 
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greatly  injured  or  diminished  in  value,  or  subjected  to  expense,  or  rendered 
unprofitable,  or  that  after  any  such  sale  the  residue  would  be  so  small  in 
quantity  or  value,  or  would  be  of  such  a  character  with  reference  to  its 
future  disposition  among  the  heirs  or  devisees,  as  clearly  to  render  it  for  the 
best  interests  of  all  concerned  that  the  same  should  be  sold,  the  court  may 
authorize  the  sale  of  the  whole  estate,  or  any  part  thereof,  as  in  the  judg- 
ment of  the  court  is  necessary,  or  for  the  advantage,  benefit,  and  best  inter- 
ests of  the  estate,  and  those  interested  therein. 

annot  be   impaired  or  affected  by  subse- 
quent  legislation   giving   a  power   of   sale 


Legislation  §  1542.  1.  Enacted  March  11, 
187^;  based  on  Probate  Act  1851,  §  161,  as 
amended  by  Stats.  1865-66,  p.  766,  which  read: 
"If  it  shall  appear  to  the  court  that  it  is  neces- 
sary to  sell  a  part  of  the  real  estate,  and  that 
by  a  sale  of  such  part  the  residue  of  the  real 
estate  or  some  specific  part  thereof  would  be 
greatly  injured,  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unprofitable,  or 
that  after  any  such  sale  any  such  residue  would 
be  so  small  in  quantity  or  value,  or  would  be  of 
such  a  character  with  reference  to  its  future  dis- 
position among  the  heirs  or  devisees  as  clearly 
to  render  it  for  the  best  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may 
authorize  the  sale  of  the  whole  estate,  or  of  any 
part  thereof  as  may  be  necessary  and  for  the 
best  interest  of  all  concerned.  And  the  court  may 
confirm  such  sale  of  the  whole  estate  or  of  a 
specific  part  thereof;  provided,  the  necessity  or 
expediency  of  such  sale,  as  already  defined  in 
this  section,  be  set  forth  in  the  return  of  sale, 
and  be  established  on  the  hearing;  and  the  sale 
so  confirmed  shall  be  valid."  When  enacted  in 
1872  §  1542  read:  "If  it  appears  necessary  to  sell 
a  part  of  the  real  estate,  and  that  by  a  sale 
thereof  the  residue  of  the  estate,  real  or  per- 
sonal, or  some  specific  part  thereof,  would  be 
greatly  injured  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unprofitable,  or 
that  after  any  such  sale  the  residue  would  be  so 
8mall  in  quantity  or  value,  or  would  be  of  such 
a  character  with  reference  to  its  future  disposi- 
tion among  the  heirs  or  devisees,  as  clearly  to 
render  it  for  the  best  interests  of  all  concerned 
that  the  s.Tme  should  be  sold,  the  court  may 
authorize  the  sale  of  the  whole  estate,  or  of  any 
part  thereof,  necessary  and  for  the  best  interest 
of   all   concerned." 

3.   Amended  by  Stats.   1893.  p.  213. 

Sale  ordered  when.  This  section  au- 
thorizes the  court  to  order  the  sale  if  the 
allegations  of  the  petition  are  sustained 
bv  the  proofs.  Estate  of  Packer,  12.5  Cal. 
396;  73  Am.  St.  Rep.  58;  58  Pac.  59. 

Attack  of  orders  by  af^davits  sustained 
when.  Orders  and  decrees,  based  upon 
evidence  as  to  the  facts,  cannot  be  set 
aside  upon  affidavits  showing  different 
facts;  and  where  the  petition  alleged  and 
the  court  found  that  it  was  to  the  best 
interest  and  advantage  of  the  estate,  and 
to  those  interested  therein,  that  the  real 
estate  be  sold,  and  this  finding  is  in  no 
way  attacked  by  the  affidavit,  it  is  suffi- 
cient to  justify  the  order  of  sale.  Estate 
of  T.ponis,  138  Cal.  194;  71  Pac.  171. 

Title  vests  when.  The  title  to  land 
vests  in  the  heirs  of  the  deceased  at  the 
time  of  his  death,  subject  only  to  the  law 
for  the  sale  of  the  lauds  of  the  deceased 
then    operative;    and    these    vested    rights 

§  1543.  Order  of  sale,  when  to  be  m?.de.  If  it  appears  to  the  satisfaction 
of  the  court,  after  a  full  hearing  upon  the  petition  and  an  examination  of  the 
proofs  and  allegations  of  the  parties  interested,  that  a  sale  of  the  whole  or 


for  new  purposes,  different  from  and 
greater  than  those  conferred  by  the  law 
in  force  at  the  death  of  the  deceased. 
Estate  of  Newlove,  142  Cal.  377;  75  Pac. 
10S3;  Estate  of  Packer,  125  Cal.  396;  73 
Am.  St.  Rep.  58;  58  Pac.  59.  Thus,  the 
heir  at  once  becomes  vested  with  the  full 
property,  subject  only  to  liens  then  exist- 
ing, or  created  by  statute  then  in  force. 
Estate  of  Packer,  125  Cal.  396;  73  Am. 
St.  Rep.  58;  58  Pac.  59. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  642,  §57;  Stats.  1805-66,  p.  766,  §  5.  It  ' 
appeared  that  the  sum  of  $890  and  the  lot  in 
question  was  all  the  property  that  came  into 
the  hands  of  the  administrator;  "and  we  may 
presume  that  the  articles  included  in  the  inven- 
tory under  the  items,  'stoves,  chairs,  and  house- 
hold furniture,  $200;  trunk  and  clothes,  $100,' 
remained  in  the  possession  of  the  widow  of  the 
deceased,  and  it  is  not  alleged  that  they  came 
to  the  defendant's  hands.  At  the  time  of  filing 
the  petition  for  sale,  there  had  been  allowed  the 
claims  of  appraisers  and  others,  amounting  to 
$210,  and  although  the  claims  may  seem  e.xor- 
bitant,  yet  they  had  been  allowed  by  the  pro- 
bate judge  as  well  as  the  administrator;  and,  as 
valid  claims  against  the  estate,  they,  together 
with  administrator's  fees,  accruing  and  accrued, 
were  required  to  be  paid;  and  the  administrator, 
not  having  funds  in  his  hands  sufficient  for  that 
purpose,  was  authorized,  and  it  was  his  duty,  to 
have  raised  the  required  funds  out  of  the  real 
estate,  by  sale  or  otherwise.  A  sale  of  a  small 
portion  of  the  real  estate  would  probably  have 
been  sufficient;  but  the  proba'e  court  had  juris- 
diction, and  we  think  the  exclusive  jurisdiction, 
to  determine  what  portion  of  the  real  estate 
should  be  sold  for  that  purpose;  and  although  the 
court  may  have  erred  in  that  respect,  its  judg- 
ment cannot  be  revised  or  set  aside  in  this  col- 
lateral manner.  The  error  can  be  reached  only 
bv  an  appeal  taken  directly  from  the  order  of 
that  court."  Boyd  v.  niankman,  29  Cal.  42;  87 
Am.  Dec.  146.  It  should  be  stated  here,  that 
the  history  of  this  case  shows  that  there  was  a 
mortgage  on  the  lot,  and  interest  due  thereon. 
In  the  place  of  paying  off  the  mortgage,  the  ad- 
ministrator bought  it,  in  his  own  name,  and  he 
was  charged  with  fraud  in  procuring  a  sale  of 
property  to  pay  a  debt  which  he  eitlier  had  paid 
or  ought  to  have  paid  out  of  moneys  in  his  hands 
belonging  to  the  estate.  The  court  say  the  ad- 
ministrator is  without  justification  in  procuring 
the  order  of  sale,  when  the  payment  of  the  debt 
would  have  left  fifty  dollars  in  his  hands.  A 
purchase,  by  an  administrator,  of  the  property 
of  the  estate,  with  its  funds,  is  fraudulent,  and 
inures  to  the  benefit  of  the  estate.  McCoy  v. 
Crawford,  9  Tex.  353;  Hardy  v.  De  Leon,  5  Tex. 
212. 


1665  ORDEfR   OF    SALE,    PUBLIC    AND    PRIVATE.  §  1544 

some  portion  of  the  real  estate  is  necessary  for  any  of  the  causes  mentioned 
in  this  article,  or  that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is 
for  the  advantage,  benefit,  and  best  interests  of  the  estate  and  those  inter- 
ested therein,  or  if  such  sale  be  assented  to  by  all  the  persons  interested,  an 
order  must  be  made  to  sell  the  whole,  or  so  much  and  such  parts  of  the  real 
estate  described  in  the  petition  as  the  court  shall  judge  necessary,  or  for  the 
advantage,  benefit,  and  best  interests  of  the  estate  and  those  interested 
therein. 

Order  need  not  recite  facts.    Post,  §  1704.  Vested  rights  not  aflfected  by  change  of 

Legislation  §  1543.      1.  Enacted     March     11,  Proceduxe.     After   real   estate   has  become 

1872;    based    on    Probate    Act    1851,  §  162,    as  vested  in  the  heirs,  the  legislature  has  no 

amended  by  Stats.  1861,  p.  642,   which  read:   "If  power    to    order    it    sold    for    purposes    not 

the  court  shall  be  satisfied  after  a  full  hearing  authorized  at  the  time  the  title  vested, 
upon  the  petition  and  an  examination  of  the  proofs  ,  •    •■     ■,  x         i.  •      i.       t,  -l 

and   allegations   of   the   parties    interested,    that    a  and   to    which   it   was    not    subject   When    it 

sale    of    the    whole,    or    some    portion    of    the    real  vested.      Estate    of    Packer.    12.5    Cal.    396; 

estate,    is   necessary   for   any   of   the    causes   men-  -3  j^^    g^    jjgp   55    53  p^^   ^q 
tioned   in   section    one   hundred   and    fiftv-five   and  '  '  .  . 

section  one  hundred  and  sixty-one,  of  this  act,  or  Order   made    When.      Where    there   IS    not 

if  such  sale  be  assented  to  by  all  the  persons  in-  an    ascertained    balance    of    assets   in    the 

terested,   an  order  of   sale  shall   be   made,   author-  j^        ^     ^  administrator,  or  if  the  assets 

izing    the   executor,    or    administrator,    to    sell    the  ,         ,    .         ^   ^  .'  -,    .1         ■    v,4- 

whole,  or  so  much  and  such  parts  of  the  real  es-  are  merely  claimed  to  exist,  and  the  right 

tate  described   in  the   petition,   as   the   court   shall  to  them  is  involved  in  litigation,  the  court 

judge  necessary  or  beneficial."     When  §  1543  was  ^ay  delay  the  distribution  until  the  right 

enacted    m    18(2,     (1)       is      was    substituted    for  ,      "I,  "^    .      ■      ■     t    ■    ^^       j    ^^      „•       j     °   ,1 

"shall  be"  before  "satisfied,"    (2)    "this  article"  to  the  assets  is  judicially  determined  and 

for   "section  one  hundred  and  fifty-five   and   sec-  the    balance    of    assets   for    distribution    is 

tion  one  hundred  and  sixty-one,  of  this  act,"  and  ascertained.    Estate  of  Ricaud,  57  Cal.  421. 

(3)    "must  be  made"   for  "of  sale   shall  be  made,  mu  j.  ^^         „i 4.„4.„    „t,„,,i  i    ■r.^f 

authorizing  the  executor,  or  administrator."  The    power    tO    sell    real    estate    shou  d    not 

3.  Amended  by  Stats.  1893,  p.  213.  be   exercised   while   there  is   a   cloud   over 

3.  Amendment  by  Stats.   1901,  p.  220;   un-  the  title,  affecting  its  value,  or  where  the 

constitutional.   See  note  ante,  §  5.  jjjn^  js  held  adversely.    Estate  of  Ricaud, 

Allegations  of  petition.     The  sufficiency  57  Cal.  421. 
of  the  particulars  of  the  condition  of  the  ^.^^^  COMMISSIONERS'  NOTE.   Stats.  1861, 

property,  which  should  be  set  forth  in  the  p.  642,  §  5<s.     See  notes  to  §§  1538,  1539,  1540. 

petition     for     the     order    of    sale    must    be  ante,    particularly    note    subd.    4.      The    order    of 

dpterniinpri  bv  the  circumstances  of  each  ^''^^-  §§  ^^'^^'  ^^^^'  ^^^^'  ^"*^-  ■'^^*'  °'"'^"  °^ 
aeterminea   oy  tne  circumstances  or   eacn       g^^jg  j^  ^^  ^y^^  nature  of  a  decree  in  chancery — 

case;     and     the     court    has    jurisdiction     to  an     adjudication.       See    Estate    of    Spriggs,     and 

determine    whether   a   statement    that    the  ^VJ^''^,  J-  ^K''^^^'   looted   at   some  length,   note 

T^.  „  ^,  .       •     <,j.    •   ,,   •  zc  subd.   4  to   §  1540;   see   also  Fallon  v.   Butler,   21 

condition  ot  the  property  is     fair      is  sum-  q^i    30^  gl  Am.  Dec.  140,  and  Boyd  v.  Blankman, 

cient;   and,   even  though  it  errs  in  its   con-  in   note  preceding.      So   may   an  order   of   sale  be 

elusion,    its   judgment   is    not    void.     Estate  fade,   to  pay  expenses  of  administration    though 

«  T^      ;  "'.     ,-,^  ^   1     -rvr,     ,-■.   1-.         r,,-  the   amouut  is   not   ascertained,   if  it   is  shown  to 

of  Devincenzi,  119  Cal.  498;  51  Pac.  84o.  be  necessary.    Abila  v.  Burnett,  33  Cal.  658. 

§  1544.  What  the  order  of  sale  must  contain.  May  be  at  public  or  private 
sale.  The  order  of  sale  must  describe  the  lands  to  be  sold  and  the  terms  of 
sale,  which  may  be  for  cash,  or  on  a  credit  not  exceeding  one  year,  payable 
in  gross  or  in  installments,  and  in  such  kind  of  money,  with  interest,  as  the 
court  may  direct.  The  land  may  be  sold  in  one  parcel  or  in  subdivisions,  as 
the  executor  or  administrator  shall  judge  most  beneficial  to  the  estate,  unless 
the  court  otherwise  specially  directs.  If  it  appears  that  any  part  of  such 
real  estate  has  been  devised  and  not  charged  in  such  devise  with  the  pay- 
ment of  debts  or  legacies,  the  court  must  order  the  remainder  to  be  sold  be- 
fore that  so  devised.  Every  such  sale  must  be  ordered  to  be  made  at  public 
auction,  unless,  in  the  opinion  of  the  court,  it  would  benefit  the  estate  to  sell 
the  whole  or  some  part  of  such  real  estate  at  private  sale ;  the  court  may,  if 
the  same  is  asked  for  in  the  petition,  order  or  direct  such  real  estate  or  any 
part  thereof  to  be  sold  at  either  public  or  private  sale,  as  the  executor  or 
administrator  shall  judge  to  be  most  beneficial  for  the  estate.  If  the  execu- 
tor or  administrator  neglects  or  refuses  to  make  a  sale  under  the  order  and 
as  directed  therein,  he  may  be  compelled  to  sell,  by  order  of  the  court,  made 
on  motion,  after  due  notice,  by  any  party  interested. 

2  Fair. — 105 
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Contents  of  order.    Post,  §  1704. 

Legislation  §  1544.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  163,  as 
amended  by  Stats.  1861,  p.  642,  which  read: 
"The  order  of  sale  shall  specify  the  lands  to  be 
sold  and  the  terms  of  sale,  which  may  be  for 
cash,  or  on  a  credit,  not  exceeding  one  year,  pay- 
able in  gross,  or  installments,  with  interest,  as 
the  court  may  direct.  The  tract,  or  tracts,  of 
laud,  may  be  sold  in  one  parcel,  or  in  subdivis- 
ions, as  the  executor,  or  administrator,  shall  judge 
most  beneficial  to  said  estate,  unless  the  court 
shall  otherwise  specially  direct.  If  it  appears 
that  any  part  of  such  real  estate  has  been  de- 
vised, and  not  charged  in  such  devise  with  the 
payment  of  debts  or  legacies,  the  court  shall  or- 
der that  part  descended  to  heirs  to  be  sold  before 
that  so  devised.  Every  such  sale  shall  be  ordered 
to  be  made  at  public  auction,  unless  in  the  opin- 
ion of  the  court  it  would  benefit  the  said  estate 
to  sell  the  whole,  or  some  part  of  such  real  es- 
tate, at  private  sale,  or  in  whicli  case  the  court, 
if  the  same  is  asked  for  in  the  petition,  may 
order  or  direct  such  real  estate,  or  any  part 
thereof,  to  be  sold  at  either  public,  or  private, 
sale,  as  the  executor,  or  administrator,  shall  judge 
to  be  most  beneficial  for  said  estate.  If  the 
executor,  or  administrator,  shall  neglect,  or  re- 
fuse, to  make  a  sale,  under  the  order  of  sale,  he 
may  be  compelled  to  proceed  to  sell,  by  order  of 
the  court,  made  on  motion,  after  due  notice,  by 
anv  party   interested." 

2.  Amendment  by  Stats.  1901,  p.  221;  un- 
constitutional.   See  note  ante,  §  5. 

Application  of  section.  "Where  tlie 
widow's  title  comes  from  a  homestead  or- 
der, and  not  from  a  devise,  she  is  not  in  a 
position  to  take  advantage  of  the  pro- 
visions of  this  section  and  §  1.563,  post, 
relative  to  the  exemption  of  specific  de- 
vises from  the  payment  of  the  debts  of 
the  estate.  Estate  of  Huelsman,  127  Cal. 
275;  59  Pac.  776. 

Sale  public  when.  An  order  for  the  sale 
of  real  estate,  made  at  the  instance  of  a 
creditor,  should  direct  that  the  sale  be 
made  at  public  auction,  unless,  in  the  opin- 
ion of  the  court,  the  best  interests  of  the 


estate  would  be  subserved  by  a  private 
sale;  but  where  a  private  sale  is  asked  for 
in  the  petition,  the  court  may  act  upon 
the  opinion  of  the  executor,  and  order 
such  a  sale  to  be  made.  Estate  of  Dorsey, 
75  Cal.  258;  17  Pac.  209. 

Description,  essentials  of.  The  order 
for  the  sale  of  land  must  contain,  in  itself, 
a  definite  and  certain  description  of  the 
land  to  be  sold:  that  description  contained 
in  the  order  cannot  be  helped  out  by  ref- 
erence to  documents  not  contained  in 
the  order  itself.  Crosby  v.  Dowd,  61  Cal. 
557;  Hill  v.  Wall,  66  Cal.  130;  4  Pac.  1139. 

Order  of  sale  void  when.  Where  the 
order  of  sale  directed  the  property  to  be 
sold  at  auction,  but  the  property  was  sold 
at  private  sale,  such  sale  is  void,  and  the 
court  has  no  power  to  confirm  it.  Schlicker 
V.  Hemenway,  110  Cal.  579;  52  Am.  St. 
Eep.  116;  42  Pac.  1063.  The  order  of  sale 
is  a  judgment,  and  this  judgment  cannot 
be  obviated,  nor  can  its  efficacy  be  im- 
jiaired,  by  the  fact  that  it  may  subse- 
quently appear  that  too  low  an  estimate 
was  placed  by  the  court  upon  the  value  of 
the  property  ordered  to  be  sold,  or  as  to 
the  price  it  would  probably  bring.  Estate 
of  Spriggs,  20Cal.  121. 

When  appealable.  The  order  of  sale  is 
an  appealable  order.  Estate  of  Devincenzi, 
119  Cal.  498;  51  Pac.  845. 

Where  no  objection  was  taken  at  hear- 
ing of  petition.   See  note  ante,  §  1537. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  642,  §  59.  See  Estate  of  Spriggs,  20  Cal.  124, 
J^state  of  Woodworth,  31  Cal.  605,  and  Bren- 
ham  v.  Story,  39  Cal.  185,  cited  in  notes  ante, 
in  this  article.  A  sale  upon  insufficient  notice, 
is  at  least  voidable,  if  not  absolutely  void. 
Havnes  v.  Meeks,  10  Cal.  119;  Halleck  v.  Moss, 
17  Cal.  344. 


§  1545.  Interested  persons  may  apply  for  order  of  sale.  Form  of  peti- 
tion. If  the  executor  or  administrator  neglects  or  refuses  to  apply  for  an 
order  of  sale  when  it  is  necessary,  or  when  it  is  for  the  advantage,  benefit, 
and  best  interests  of  the  estate,  and  those  interested  therein,  that  the  real 
estate,  or  some  portion  thereof,  be  sold,  any  person  interested  may  make  ap- 
plication therefor  in  the  same  manner  as  the  executor  or  administrator,  and 
notice  thereof  must  be  given  to  the  executor  or  administrator  before  the 
hearing.  The  petition  of  such  applicant  must  contain  as  many  of  the  mat- 
ters set  forth  in  section  one  thousand  five  hundred  and  thirty-seven  as  he 
can  ascertain,  and  the  decree  of  sale  must  fix  the  period  of  time  within  vi  hich 
the  executor  or  administrator  must  make  the  sale. 


Legislation  g  1545.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act  1851,  §  164,  as 
amended  by  Stats.  1861,  p.  642,  which  read:  "If 
the  executor,  or  administrator,  neglect  to  apply 
for  an  order  of  sale  whenever  it  be  neces.?ary, 
any  person  interested  in  the  estate  may  make 
application  therefor  in  the  same  manner  as  the 
executor,  or  administrator,  and  notice  thereof 
shall  be  given  to  the  executor,  or  administrator, 
before  the  hearing.  The  petition  of  such  appli- 
cant shall  contain  as  many  of  the  matters  set 
forth  in  section  one  hundred  and  fifty-five  of  this 
net  as  he  can  ascertain,  and  tlie  decree  of  sale 
shall  fix  the  period  of  time  within  which  the 
executor,  or  administrator,  shall  make  the  sale." 


When  enacted  in  1872,  §  1545  read  as  at  present, 
except  for  the  amendments  of  1893. 

2.  Amended  by  Stats.  1893,  p.  214,  insert- 
ing (1)  "or  refuses"  after  "neglects";  (2)  "or 
when  it  is  for  the  advantage,  benefit,  and  best 
interests  of  the  estate,  and  those  interested 
therein,  that  the  real  estate,  or  some  portion 
thereof,  be  sold"  after  "necessary";  and  (3)  "in- 
terested" after  "person." 

Interested  persons,  who  are.  Creditors 
are  persons  interested  in  the  estate,  within 
the  meaning  of  this  section.  Estate  of 
Crosby,  55  Cal.  574. 


1667  PETITION  FOR  ORDER — NOTICE — TIME  AND  PLACE.         §§  1546-1513 

Creditors'  claim  barred  by  laches  how.  to  excuse  it.    Estate  of  Arguello,  85  Cal. 

Laches  will,  iu  some  cases,  defeat  a  eredi-  151;  24  Pac.  641. 

tor's  application  for  the  sale  of  property  Construction  of  amendment  to  this  sec- 

of  the  estate;   but  this  rule   goes  only  to  tlon.     See  note  ante.  §  153(3. 
the   extent   that   the    court   has    a    discre-  ^^^^  COMMISSIONEES'  NOTE.   Stats.  1861, 

tionary  power  to  deny  a  petition  for  the  p     g^.^   ^  g^      '^i^-^^   order   must   be   obtained   in 

sale  of  real  property  when  there  has  been  the  same"  manner,  after  the  same  proceedings,  as 

unreasonable  delay,  without  circumstances  in  other  cases  under  this  article. 

§  1546.     [To  deliver  copy  of  order  to  executor.     Repealed.] 

Legislation  g   1546.       1.   Enacted     March     11.        amended  by  Stats.   1861    p    643. 
1S72;    based    on     Probate    Act    1851,  §  165,     as  2.   Repealed  by  Code  Amdts.  1873-74,  p.  d  <  i. 

§  1547.  Notice  of  sale.  When  a  sale  is  ordered,  and  is  to  be  made  at  pub- 
lic auction,  notice  of  the  time  and  place  of  sale  must  be  posted  in  three  of 
the  most  public  places  in  the  county  in  which  the  land  is  situated,  and  pub- 
lished in  a  newspaper,  if  there  be  one  printed  in  the  same  county,  but  if  none, 
then  in  such  paper  as  the  court  may  direct,  for  three  weeks  successively  next 
before  the  sale;  provided,  however,  that  Avhen  it  appears  from  the  inven- 
tory and  appraisement  that  the  value  of  the  whole  estate  does  not  exceed 
two  hundred  and  fifty  dollars  the  court,  or  a  judge,  thereof  may  in  his  dis- 
cretion dispense  with  the  publication  in  a  newspaper  and  order  notices  be 
posted.  The  lands  and  tenements  to  be  sold  must  be  described  with  common 
certainty  in  the  notice. 

Legislations  1547.  1.  EnactedMarch  11, 1873;  the  requirements  of  the  statute  are  not 
based  on  Probate  Act  1851,  §  166,  as  amended  eomplied  with;  and  where  the  notice  of 
by    Stats.    1865-66,    p.    766,    which    read:    "When         ^,       '     ,      .  .,.'       it   i     j   j.        i.i.      j;    ii   i.-_~ 

a  sale  is  ordered,  and  is  to  be  made  at  public  the  sale  IS  not  published  for  the  full  time 
auction,  notice  of  the  time  and  place  of  holding  required  by  law,  the  defect  is  fatal,  and 
the  same  shall  be  posted  up  in  three  of  the  most  ^  ^^^  ^.^  ^j^  purchaser  at  the  sale  will 
public  places  in  the   countv  in  which   the   land   is  fr   n  -ivr  iio    o   i 

situated,  and  shall  be  published  in  a  newspaper,  pass  no  title.  liellman  V.  Merz,  ll^J  Lai. 
if  there  be  one  printed  in  the  same  county,  and  661;  44  Pac.  1079.  A  notice  of  sale  of 
if  there  be  none    then  in  such  paper  as  the  court  j      ^    ^      should  be  published  in  a  news- 

may  direct,  for  three  weeks  successively  next  be-  ^^vi^.^^      -,    .        ,       ^  •  i.  •    i     j.\. 

fore  such  sale,  in  which  notice  the  lands  and  paper  printed  in  the  COUnty  in  which  the 
tenements  to  be  sold  shall  be  described  with  com-  land  is  situated;  hence,  an  item  for  print- 
"°2.Tmendei'  by  Stats.  1915,  p.  835,  adding  ^^S  it  in  another  county  cannot  be  allowed, 
the  proviso  at  the  end  of  the  first  sentence.  Estate  of  Pease,  149  Cal.  167;  So  Pac.  149. 

Terras      defined.     The      phrase,      "three  Insufficient  notice  of  sale.   See  note  post, 

weeks    suecessivelv,"   evidently   means    the        =   „i  ,  ,  ,  ,  ^ 

same  thin^  as  "three  successive  weeks";  it  Where  sale  made  under  order  of  court, 

simply  indicates  the  time  during  which  the  validity  of  sale  depends  on  such  order, 
sale  must  be  advertised,  and  not  the  man-  and  not  under  an  authority  given  in  will, 
ner  of  publication,  as  that  it  shall  be  pub-       ^^e  note  post,  §  1549. 

lished    "successively"    during    the    period:  CODE  COMMISSIONERS' NOTE.    Stats.  1865- 

the    word   "successively"   refers   to   weeks,        66,  p.  766,  §  6;  see  note  to  the  precedins  section; 

and  nnt  tn  miblif'n tion«?  nf  thp  naner  Es-  ^^^  '*'^''  McCoy  v.  Crawford,  9  Tex.  :ir)3  ;  Hardy 
ana  not  to  puoucations  or  tne  paper,    n^s         ^    ^^  ^^^^    ^   ^j,^^    212.     a  sale,   made  twelve 

tate  of  Cunningham,  /3  Cal.  008;  lo  Pac.  years  after  the  order,  was  held  void.  WoUman  v. 
136  Lawrence,    15    Mass.    326.      When    the    directions 

Sales  void  when.     Proceedings    for    the       »/,  .^''^  '"^e  are  not  P'lisued,  the  sale  is  void. 

r       !r     ,  ,  .  ,.    ^1        T  1       .L         This  seems  to  have  been  held  in  Wiley  v.  White, 

sale  of  the  real   property  of  the  decedent        3  stew.  &  P.  (Ala.)  855. 
are   statutory,  and   such  a  sale  is  void  if 

§  1548.  Time  and  place.  Sales  at  public  auction  must  be  made  in  the 
county  where  the  land  is  situated ;  but  when  the  land  is  situated  in  two  or 
more  counties,  it  may  be  sold  in  either.  The  sale  must  be  made  between  the 
hours  of  nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  be  made  on  the  day  named  in  the  notice  of  sale,  unless  the 
same  is  postponed. 

Postponement  of  sale.    Post,  §§  1557,  1558.  be  made  between  the  hours  of  nine  o'clock  in  the 

T  <.n-i=ioti/,r.  u  1  cio       u        4    1   n I       1    11     -1  Q -TO  niomiug  aud   the   setting  of   the  sun   on   the  same 

h„^.!f  nn    P^    f  "^^i    ,^?«^'«'lo^,'"r''^  II-   ^^l^\  day.   and  shall  be  made  on  the  day  named  in   the 

ll    i«V^    ^Z^-^'rr^^^    ^^^^'  \^'\''    "'/'",';"'l'^^  "otice  of  sale,  unless  the  sale  shall  be  adjourned 

by    Stats.    1860-66,    p.     (66     which    read:       buch  as  provided  by  law." 

sale  at  public  auction  shall  be  made  m    the  county 

where  the  land  is  situated,  but  when  the  tract  of  CODE  COMMISSIONEES'  NOTE.    Stats.  1861, 

land  is   situ:itrd   in    two   or   more   counties,    it    may  p.    643,    §  62:    Stats.    18C4,    p.    370,    §  13;    Stats. 

be  sold  in  either  of  said  counties.      The  sale  shall  1865-66,  p.  766,  §  7;  see  note  to  §  1546,  ante. 


§§  1549,  1550      SALES  AND  CONVEYANCES  OF  PROPERTY  OF  DECEDENTS.  1668 

§  1549.  Private  sale  of  real  estate,  how  made,  and  notice.  Bids,  when 
and  how  received.  When  a  sale  of  real  estate  is  ordered  to  be  made  at  pri- 
vate sale,  notice  of  the  same  must  be  posted  up  in  three  of  the  most  public 
places  in  the  county  in  which  the  land  is  situated,  and  published  in  a  news- 
paper, if  there  be  one  printed  in  the  same  county,  if  none,  then  in  such  paper 
as  the  court  or  a  judge  thereof  may  direct,  for  two  weeks  successively  next 
before  the  day  on  or  after  which  the  sale  is  to  be  made,  in  which  the  lands 
and  tenements  to  be  sold  must  be  described  with  common  certainty.  The 
notice  must  state  a  day  on  or  after  which  the  sale  will  be  made,  and  a  place 
where  offers  or  bids  will  be  received.  The  day  last  referred  to  must  be  at 
least  fifteen  days  from  the  first  publication  of  notice;  and  the  sale  must  uot 
be  made  before  that  day,  but  must  be  made  within  six  months  thereafter. 
The  bids  or  offers  must  be  in  writing  and  may  be  left  at  the  place  designated 
in  the  notice,  or  delivered  to  the  executor  or  administrator  personally,  or 
may  be  filed  in  the  office  of  the  clerk  of  the  court  to  which  the  return  of  sale 
must  be  made,  at  any  time  after  the  first  publication  of  the  notice  and  before 
the  making  of  the  sale.  If  it  be  shown  that  it  will  be  for  the  best  interest  of 
the  estate  the  court  or  judge  may,  by  an  order,  shorten  the  time  of  notice, 
which  shall  not,  however,  be  less  than  one  week,  and  may  provide  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteeen  but  not  less  than  eight 
days  from  the  first  publication  of  the  notice,  in  which  case  the  notice  of  sale 
and  the  sale  may  be  made  to  correspond  with  such  order. 

Legislation  §  1549.  1.  Enacted  March  11,  to  give  twenty  days  after  the  publication 
1872;  based  on  Probate  Act  1851,  §167  as  ^f  notice  of  the  sale  for  the  reception  of 
amended   by    Stats.    1865—66,    p.    766.     oee    ante,         n-i.  ,  ,,         t,  .     ,  r   -r^ 

Legislation  §  1543.     When  enacted  in  1872,  §  1549        bids,  is  not  unreasonable.    Estate   of  Dor- 
read  as  at  present,  except  for  the  amendments  of        sey,  75  Cal.  258;  17  Pac.  209. 

^T'Amendedby  Code  Amdts.  1S80,  p.95,  (1)  Sale   under   will    depends    on    order    of 

in  first  sentence,  inserting  "or  a  judge  thereof"  court.     Where  the  executor  has  power,  un- 

after    "court";     (2)    in    sentence    beKiuning    "The  ^gj.    ^^g   ^iji     ^.q    ggH    ^j^g   j-gal   estate    with- 

bids,"    omitting      probate      before       court    ;     and  .                  jj;             iUij           -ij 

(3)  in  final  sentence,  changing  "is"  to  "be"  after  out   an   order   of  court,   but   a   deposit   and 

"If  it."  bid   are   made   for   a   proposed   sale   to   be 

Creditors',  preferred  rights,  in  what  authorized  by  the  court,  the  decision  as 
cases.  An  executrix,  whether  as  execu-  to  the  validity  of  the  sale  depends  upon 
trix  or  legatee,  cannot  authorize  a  sale  of  its  validity  as  made  under  the  order  of 
the  property  of  the  estate,  nor  ratifv  such  the  court,  and  not  upon  the  supposed  valid- 
sale,  to  the  prejudice  of  creditors  of  the  ity  of  a  sale  which  might  have  been  made 
decedent  having  preferred  claims  for  the  under  the  authority  given  in  the  will, 
expenses  of  the  last  sickness  and  funeral  HeHman  v.  Merz,  112  Cal.  661;  44  Pac. 
expenses,  without  their  consent.  Krumdick  1079. 
V.  White,  107  Cal.  37;  39  Pac.  1066.  Allowing  item  for  publishing  notice  of 

Notice  reasonable  when.     An   order  for  sale.   See  note  ante,  §  1547. 

the    private    sale    of    certain    real    estate,  coDE  COMMISSIONERS'  NOTE.    Stats.  1865- 

which   limits   the    time   within   which   the  66,  p.  766,  §  8. 
sale    can   be    made   to    a   period    sufficient 

§  1550.  Ninety  per  cent  of  appraised  value  must  be  offered.  No  sale  of 
real  estate  at  private  sale  shall  be  confirmed  by  the  court,  unless  the  sum 
offered  is  at  least  ninety  per  cent  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the  time  of  such  sale. 
If  it  has  not  been  so  appraised,  or  if  the  court  is  satisfied  that  the  appraise- 
ment is  too  high  or  too  low,  appraisers  must  be  appointed,  and  they  must 
make  an  appraisement  thereof  in  the  same  manner  as  in  case  of  an  original 
appraisement  of  an  estate.     This  may  be  done  at  any  time  before  the  sale  or 

the  confirmation  thereof. 

Legislation  8  1550.    Enacted  March  11.  1872;  Appraisement  deemed  filed  when.   Where 

based    on    Probate    Act    1851,  §  167,    as    amended         ^},g    affidavit     to    the    appraisement     .shows 

by   Stats.   186d-66,  p.   766.    See  ante.  Legislation         ,,     ,    .,  ,„    ,'5 ,,  „    „„.,f, „ 

J  1548  ^  >       e  that  it  was  sworn  to  beiore  the  coniirma- 
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tion  of  the  sale,  and  it  appears  that  the 
oaths  of  the  appraisers  appoiiiteii  l)efore 
the  sale  and  their  certificate  of  appraise- 
ment bear  the  same  date  as  their  appoint- 
ment, the  appraisement  must  be  held  to 
have  been  filed  before  the  confirmation, 
though  not  marked  "Filed":  the  marking 
of  the  paper  as  having  been  filed  is  not 


essential    to    its    validity.     Smith    v.    Bis- 
cailuz,  83  Cal.  344;  21  Pac.  15;  23  Pac.  314. 

CODE  COMldlSSIONEES'  NOTE.  Stats.  1865- 
66,  p.  7u7,  §  y.  Estate  of  Lewis.  39  Cal.  307, 
present.s  a  case  of  a  sale  to  one  holding  an  al- 
lowed claim  against  the  estate,  which  was  a  prior 
lien.  The  court  held  it  to  be  unnecessary  to  pay 
to  the  administrator  the  purchase-money,  which 
must  be  immediately  returned  to  the  purchaser. 


§  1551.  Purchase-money  on  sale  on  credit,  how  secured.  The  executor  or 
administrator  must,  when  the  sale  is  made  upon  a  credit,  take  the  notes  of 
the  purchaser  for  the  purchase-money,  with  a  mortgage  on  the  property  to 
secure  their  payment. 


Legislation  g  1551.     Enacted  March  11,  1873; 
based    on    Probate    Act    1851,  §  168,     (1)     substi- 


tuting   "must"  for  "shall,"  and  (2)    omitting  "note 
or"  before  "notes." 


§  1552.  Return  of  execution.  Notice  of  hearing  of  return.  May  vacate 
sale.  New  sale  may  be  ordered.  The  executor  or  administrator,  after  mak- 
ing any  sale  of  real  estate,  must  make  a  return  of  his  proceedings  to  the 
court,  which  must  be  filed  in  the  office  of  the  clerk  at  any  time  subsequent 
to  the  sale.  A  hearing  upon  the  return  of  the  proceedings  may  be  asked  for 
in  the  return  or  by  petition  subsequently,  and  thereupon  the  clerk  must  fix 
the  day  for  the  hearing,  of  which  notice  of  at  least  ten  days  must  be  given 
by  the  clerk,  by  notices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  and  must  briefly  indicate  the  land  sold,  the  sum 
for  which  it  was  sold,  and  must  refer  to  the  return  for  further  particulars. 
Upon  the  hearing,  the  court  must  examine  the  return  and  witnesses  in  rela- 
tion to  the  same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  dis- 
proportionate to  the  value,  and  if  it  appears  that  a  sum  exceeding  such  bid 
at  least  ten  per  cent  exclusive  of  a  new  sale  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which  notice  must  be  given, 
and  the  sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken  place. 
If  an  offer  of  ten  per  cent  more  in  amount  than  that  named  in  the  return  be 
made  to  the  court,  in  writing,  by  a  responsible  person,  it  is  in  the  discretion 
of  the  court  to  accept  such  offer  and  confirm  the  sale  to  such  person,  or  to 
order  a  new  sale. 


Sales  under  will.    Post,  §  1561. 

Notice  of  petition  for  confirmation  of  sale, 
aescnption  of  property  by  reference  in.  Post, 
8  1712. 

Legislation  §  1552.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  169,  as 
amended  by  Stats.  1863-64,  p.  370,  which  read: 
"The  executor  or  administrator  making  any  sale 
of  any  real  estate  shall  mnke  a  return  of  his  pro- 
ceedings to  the  probate  court,  and  the  same  shall 
be  filed  in  the  ofiioe  of  the  clerk;  and  such  re- 
turn may  be  so  made  and  filed  at  any  time  sub- 
sequent to  the  sale,  either  in  term  or  Tacation. 
If  the  sale  be  made  at  public  auction,  and  the 
return  be  made  to  the  court  and  filed  in  the  office 
of  the  clerk  on  or  before  the  first  day  of  the  next 
term  thereafter,  no  notice  shall  he  required  upon 
Buch  return,  or  of  the  hearing  thereon,  but  such 
hearing  may  be  had  upon  said  first  day  of  the 
term,  or  any  subsequent  day  to  which  the  same 
may  be  continued.  If  the  sale  be  not  made  at 
public  auction,  or  if  made  at  public  auction  a 
hearing  upon  the  return  of  proceedings  be  asked 
for  in  the  return  upon  a  day  before  the  first  day 
of  the  next  term  thereafter,  or  upon  any  other 
day  than  the  first  day  of  the  next  term  after 
such  sale,  the  court  or  judge  shall  fix  a  dav  for 
the  hearing,  of  which  notice  of  at  least  ten  davs 
shall  be  given.  The  notice  shall  be  given  bv  the 
clork,  by  notices  posted  in  three  public  places  in 
the  county,  or  by  publication  in  a  newspaper,  or 


both  as  the  court  or  judge  shall  difect,  and  shall 
briefly  indicate  the  land  sold,  and  the  sum  for 
which  it  was  sold,  and  shall  refer  to  the  return 
for  further  particulars.  Upon  the  said  first  [day] 
of  the  term,  or  upon  the  day  fixed  for  the  hear- 
ing upon  any  such  return,  or  upon  the  day  to 
which  the  hearing  may  be  continued,  the  court 
shall  examine  the  return,  and  mav  examine  -wit- 
nesses in  relation  to  the  same,  and  if  the  court 
shall  be  of  the  opinon  that  the  proceedings  were 
unfair,  or  that  the  sum  bid  is  disproportionate 
to  the  value,  and  that  a  sum  exceeding  such  bid 
at  least  ten  per  cent  exclusive  of  the  expenses  of 
a  new  sale  may  be  obtained,  he  shall  vacate  said 
sale  and  direct  another  to  be  had,  of  which  notice 
shall  be  given,  and  the  sale  shall  be  in  all  re- 
spects conducted  as  if  no  previous  sale  had  taken 
place;  provided,  that  if  an  offer  greater  by  ten 
per  cent,  or  more  than  that  named  in  the  return, 
be  made  to  the  court  in  writing  by  a  responsible 
person,  it  shall  be  in  the  discretion  of  the  court 
to  accept  such  offer  and  confirm  the  sale  to  .such 
person,  or  to  order  a  new  sale."  When  enacted 
in  1872,  §  1552  contained  three  sentences  preced- 
'"^,  ^^.'li.,  ^^^'""'"^  "Upon  the  hearing."  which 
read:  The  executor  or  administrator,  after  mak- 
ing any  sale  of  real  estate,  must  make  a  return 
of  his  proceedings  to  the  probate  court,  which 
must  be  filed  in  the  office  of  the  clerk,  at  anv 
time  subseonent  to  the  sale,  either  in  term  or 
vacation.  If  the  sale  is  made  at  public  auction 
and  the  return  is  made  and  filed  on  or  before  the 
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first  day  of  the  next  term  thereafter,  no  notice 
is  required  of  such  return  or  of  the  hearing 
thereof,  but  the  hearing  may  be  had  upon  the 
first  day  of  the  term,  or  any  subsequent  day  to 
which  the  same  may  be  postponed.  If  the  sale 
be  not  made  at  public  auction,  or  if  made  at  pijb- 
lic  auction  a  hearing  upon  the  return  of  pro- 
ceedings be  asked  for  in  the  return,  or  is  brous;ht 
on  for  a  hearing  upon  a  day  before  the  first  day 
of  the  next  term  thereafter,  or  upon  any  other 
day  than  the  first  day  of  the  next  term  after  such 
sale,  the  court  or  judge  must  fix  the  day  for  the 
hearing,  of  which  notice  of  at  least  ten  days  must 
be  g-iven  by  the  clerk,  by  notices  posted  in  three 
public  places  in  the  county,  or  by  publication  in 
a  newspaper,  or  both,  as  the  court  or  judge  shall 
direct,  and  must  briefly  indicate  the  land  sold, 
the  sum  for  which  it  was  sold,  and  must  refer  to 
the  return  for  further  particulars";  thereafter 
the  section  differed  from  the  amendment  of  1891, 
in  that  in  the  sentence  beginning,  "Upon  the 
hearing,"  (1)  the  word  "appears"  was  printed 
"appear,"  (2)  the  words  "the  expenses  of"  were 
used  before  "a  new  sale,"  (3)  a  semicolon  was 
used  after  "place,"  preceding  the  present  final 
sentence,  (4)  the  word  "of"  was  not  used  before 
"ten  per   cent." 

2.  Amended  by  Stats.  1880.  p.  96,  and  dif- 
fered from  the  amendment  of  1891.  in  that  it 
had,  (1)  in  sentence  beginning  "A  hearing."  (a) 
"court  or  judge"  instead  of  "clerk,"  before 
"must  fix,"  and  (b)  the  words  "or  both,  as  the 
court  or  judge  shall  direct"  after  "newspaper"; 
(2)  in  sentence  beginning  "Upon  the  hearing," 
(a)  "appear"  instead  of  "appears,"  and  (b)  the 
words  "the  expenses  of"   after   "exclusive  of." 

3.  Amended  by  Stats.   1891,  p.   427. 

4.  Amendment  by  Stats.  1901,  p.  221;  un- 
constitutional.   See  note  ante,  §  5. 

Jurisdiction,  for  what  purposes.  The 
law  provides  a  particular  method  for  the 
return  of  sales  of  real  estate  and  the  con- 
firmation thereof,  and  also  provides  the 
character  of  notice  that  shall  be  given  to 
confer  jurisdiction  on  the  court  in  the  pro- 
ceeding to  confirm.  Estate  of  Eiehards, 
154  Cal.  478;  98  Pac.  528.  The  court  has 
jurisdiction  to  postpone  the  hearing  of  a 
return  of  sale  after  the  making  of  an  ad- 
vance bid,  and  has  the  same  jurisdiction 
to  receive  additional  bids  at  the  postponed 
hearing  as  it  had  at  the  first  (Estate  of 
•Griffith,  127  Cal.  543;  59  Pac.  988);  and 
the  court  has  also  jurisdiction  to  order  a 
sale  while  the  proceedings  are  still  in 
fieri.    Griffin  v.  Warner,  48  Cal.  383. 

Terms  defined.  The  phrase,  "exclusive 
of  a  new  sale,"  in  this  section,  are  mean- 
ingless; and  it  is  evident  that  the  words, 
"the  expenses  of,"  were  omitted  from  this 
phrase  by  a  mistake  in  the  amendment  of 
the  section  in  1891;  and  the  phrase,  "if 
the  proceedings  were  unfair,"  means,  evi- 
dently, some  irregularity  as  to  the  notice, 
or  fraud  or  collusion  among  the  bidders; 
and  the  y)hrase  "disproportionate  to  the 
value"  means  disproportionate  to  the  value 
at  the  time  of  the  bid.  Estate  of  Leonis, 
138  Cal.  194;  71  Pac.  171. 

Bids  accepted  when.  At  the  hearing  of 
a  return  of  sale,  the  court  is  not  bound 
either  to  accept  the  offer  of  a  first  bidder 
at  an  increase  of  ten  per  cent  upon  the 
price  bid  at  the  sale  or  to  order  a  new 
sale;  but  it  has  discretion  to  receive  as 
many  competitive  bids  as  may  be  offered, 
and  then  to  determine  whether  to  accept 


the  highest  or  to  order  a  new  sale.  Estate 
of  Griffith,  127  Cal.  543;  59  Pac.  988.  A 
sale  of  real  estate,  made  by  the  executor 
under  a  power  contained  in  the  will,  may 
be  refused  confirmation  by  the  court,  and 
a  new  sale  ordered,  in  its  discretion,  if  an 
offer  of  ten  per  cent  more  in  amount  than 
that  named  in  the  return  is  made  to  the 
court,  in  writing,  by  a  responsible  person; 
but  the  court  has  power  to  accept  an  en- 
hanced offer,  although  made  in  considera- 
tion of  the  waiver,  by  the  executor,  of 
certain  building  restrictions  imposed  by 
the  terms  of  the  original  sale.  Estate  of 
Eeed,  3  Cal.  App.  142;  85  Pac.  155. 

Sale  confirmed  when.  The  necessity  of 
confirmation  implies  the  hearing  and  ex- 
amination provided  for  in  this  section. 
Estate  of  Durham,  49  Cal.  490.  Where,  at 
the  time  of  a  written  memorandum  of  sale 
by  the  executor,  no  binding  offer  to  in- 
crease the  amount  bid  has  been  made,  it 
is  the  duty  of  the  court  to  confirm  the 
sale,  unless  the  price  bid  is  disproportion- 
ate to  the  value  of  the  property,  and  an 
increased  bid  of  ten  per  cent  may  be  ob- 
tained (Estate  of  Robinson,  142  Cal.  152; 
75  Pac.  777);  and  where  the  court  refuses 
to  confirm  a  sale,  it  may  continue  the 
matter  for  further  proceedings,  and  after- 
wards either  accept  the  bid  of  a  person 
who  offered  an  increased  price  at  the  first 
hearing  or  order  a  new  sale.  Griffin  v, 
Warner,  48  Cal.  383. 

Sale  under  will  made  how.  Where  the 
executors  have  made  a  valid  contract  of 
sale  under  the  will  so  far  as  they  are  able 
to  bind  themselves,  they  must  report  it  to 
the  court  for  confirmation;  and  they  can- 
not attack  the  validity  of  the  sale,  unless, 
after  report  thereof,  the  court  refuses  to 
confirm  it.  Bennallack  v.  Richards,  125 
Cal.  427;  58  Pac.  65. 

Objections.  The  right  of  the  purchaser 
to  be  heard  at  the  hearing  upon  the  return 
is  implied  in  the  provisions  of  this  sec- 
tion, and  this  right  to  be  heard  carries 
with  it  the  right  to  make  objection  to  the 
confirmation.  Estate  of  Pearsons,  98  Cal. 
603;  33  Pac.  451.  The  objection  that  the 
sale  would  be  to  the  damage  of  the  residu- 
ary legatees,  cannot  be  interposed  against 
an  order  directing  the  executor  to  sell,  as 
the  objection  can  be  considered  only  when 
the  sale  comes  up  for  confirmation.  Estate 
of  Br.nnnan,  5  Cal.  Unrep.  882;  51  Pac.  .120. 

Wliere  will  confers  mere  naked  power 
authorizing  sale  by  executor.  See  note 
post,  §  1561. 

Setting  aside  sales.  The  court  has  no 
other  power  to  vacate  the  sale,  than  that 
conferred  by  this  section.  Estate  of 
Leonis,  138  Cal.  194;  71  Pac.  171.  The 
probate  court  has  no  power  to  confirm  a 
sale  in  the  absence  of  proper  notification; 
and  if  it  doe.s  so,  it  may  set  aside  the 
order  as  having  been  made  without  juris- 
diction.    Estate   of   Durham,   49    Cal.   490. 
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The  court  may  vacate  a  sale  made  by  the 
executors  uiKler  a  power  in  the  will,  if  a 
sum  exceediug  the  price  obtained  by  them, 
by  at  least  ten  i)er  cent,  exclusive  of  the 
expenses  of  a  new  sale,  is  offered,  and  may 
direct  a  resale.  ETstate  of  Durham,  49  Cal. 
490. 

CODE  COIOIISSIONERS'  NOTE.  Stats.  1861, 
p.  Gta,  §t;3:  Stats.  1863-64,  p.  370,  §  14.  See 
numerous  cases  cited  in  previous  notes,  under  the 
various  sections  of  this  article,  ante.  In  Kstato 
of  Spriggs.  20  Cal.  125,  the  court  say:  "The 
order  of  sale  was  made  upon  due  notice  and  con- 
sideration; it  designates  the  property  to  be  sold, 
by  specific  description;  the  court  finds  expressly, 
that  the  sale  of  each  parcel  'was  legally  made 
and  fairly  conducted,'  and  that  due  proof  was 
made,   to   its  satisfaction,   that   the  price  was  pro- 


portionate to  the  value  of  tiie  property,  and  that 
a  sum  exceeding  the  bid  of  the  appellant  ten  per 
cent,  exclusive  of  the  expenses  of  a  new  sale, 
could  not  be  obtained.  §§15.52-15.54.  Upon  its 
own  finding,  the  order  of  sale  being  unvacated 
and  not  appealed  from,  it  only  remained  to  con- 
firm the  sale,  even  if  it  be  admitted  that  the 
court  erred  in  directing  too  large  an  amount  of 
the  property  to  be  sold."  One  bidder,  failing  to 
comply  with  the  terms  of  the  sale,  and  another 
being "  substituted  for  him,  who  does,  does  not 
aflfect  the  validity  of  the  sale.  Halleck  v.  Guy,  9 
Cal.  181;  70  Am.  Dec.  643.  So  it  is  valid,  made 
to  the  assignee  of  the  purchaser.  Ewing  v.  Higby, 
7  Ohio  (pt.  1),  198;  28  Am.  Dec.  633.  An  order 
to  sell  until  a  certain  sum  is  accumulated  is  ex- 
hausted when  that  sum  is  raised.  Wills  v.  Mills, 
22  Tex.  302.  See  sale  of  property,  where  there 
is  an  existing  trust,  of  which  the  purchaser  had 
not,  but  the  administrator  had,  notice.  Purchaser 
not  affected  by  it.     Love  v.  Berry,  22  Tex.  371. 


Purchaser  has  right  to  be  heard,  and  to 
object.     ISee  note  ante,  §  1552. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  644,  §64.  See  Halleck  v.  Guy,  9  Cal.  197; 
70  Am.  Dec.  643.  The  mere  failure  to  make  ihe 
return  within  the  time  prescribed  by  law  was 
held,  in  Brown  v.  Hobbs,  19  Tex.  167,  not  to 
vitiate  the  sale.  The  order  of  sale  is  all  to  be 
inquired  into,  unless  questions  are  raised  which 
go  to  the  jurisdiction  of  the  court.  Questions 
other  than  such  as  go  to  the  jurisdiction  do  not 
ordinarily  vitiate  the  sale,  or  subject  it  to  col- 
lateral attack.  This  seems  to  be  the  result  of 
Soye  V.  McCallister,  18  Tex.  80;  67  Am.  Dec. 
689.  Legal  propriety  and  necessity  alike  dictate 
the  upholding  of  sales  fairly  and  honestly  con- 
ducted. Tucker  v.  Harris,  13  Ga.  1;  58  Am. 
Dec.  488. 


§  1553.  May  file  objections,  when  and  who.  When  return  of  the  sale  is 
made  and  filed  any  person  interested  in  the  estate  may  file  written  objections 
to  the  confirmation  thereof,  and  may  be  heard  thereon,  when  the  return  is 
heard  by  the  court  or  judge,  and  may  produce  witnesses  in  support  of  his 
objections. 

Legislation  S  1553.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  170,  as  amended 
by  Stats.  1861,  p.  644.  which  read:  "When  the 
return  of  the  sale  is  made  and  filed,  any  person 
interested  in  the  estate  may  file  written  objec- 
tions to  the  confirmation  of  the  sale,  and  may 
be  heard  on  said  first  day  of  the  term  subsequent 
to  the  sale,  or  any  subsequent  day  to  which  the 
matter  may  be  continued,  or  upon  any  day  that 
may  be  fixed  by  the  order  of  the  court,  or  indtre, 
and  may  produce  witnesses  in  support  of  his  ob- 
jections." 

Construed  in  favor  of  those  "interested." 
The  provisions  of  this  section  are  not  a 
limitation  of  the  right  of  filing  objections 
to  the  confirmation  of  the  sale,  but  are 
an  extension  of  such  right  to  those  "in- 
terested" in  the  estate.  Estate  of  Pear- 
sons, 98  Cal.  603;  33  Pac.  451. 

§  1554.    When  order  of  confirmation  is  to  be  made,  and  when  not.    If  it 

appears  to  the  court  that  the  sale  was  legally  made  and  fairly  conducted, 
and  that  the  sum  bid  was  not  disproportionate  to  the  value  of  the  property 
sold,  and  that  a  greater  sum,  as  above  specified,  cannot  be  obtained,  or  if  the 
increased  bid  mentioned  in  section  fifteen  hundred  and  fifty-two  be  made 
and  accepted  by  the  court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  conveyances  to  be  executed.  The  sale,  from  that  time,  is  con- 
firmed and  valid,  and  a  certified  copy  of  the  order  confirming  it  and  direct- 
ing conveyances  to  be  executed  must  be  recorded  in  the  office  of  the  recorder 
of  the  county  within  which  the  land  sold  is  situated.  If,  after  the  confirma- 
tion, the  purchaser  neglects  or  refuses  to  comply  with  the  terms  of  sale,  the 
court  may,  on  motion  of  the  executor  or  administrator,  and  after  notice  to  the 
purchaser,  order  a  resale  to  be  made  of  the  property.  If  the  amount  realized 
on  such  resale  does  not  cover  the  bid  and  the  expenses  of  the  previous  sale, 
such  purchaser  is  liable  for  the  deficiency  to  the  estate. 


Proof  of  notice  before  sale,  and  recital  in. 
Post,  §  1556. 

Recording  certified  copy.    Post,  §  1719. 

Legislation  8  1554.  Enacted  March  11,  1873? 
based  on  Probate  Act  1851,  §171,  as  amended 
by  Stats.  1861.  p.  644,  which  read:  "If  it  appear 
to  the  court  that  the  sale  was  legally  made  and 
fairly   conducted,    and   that    the    sum   bid   was   not 


disproportionate  to  the  value  of  the  property  sold, 
or  if  disproportionate,  that  a  greater  sum,  as 
.ibove  specified,  cannot  be  obtained,  or  if  the  ad- 
vance bid  mentioned  in  section  one  hundred  and 
sixty-nine  of  this  act,  be  made  and  accepted  by 
the  court,  the  court  shall  make  an  order  con- 
firming the  sale,  and  directing  conveyances  to  be 
executed;  and  such  sale,  from  that  time,  shall  be 
confirmed  and   valid,   and  a   certified  copy  of  the 
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order  authorizing  the  sale,  and  of  the  order  con- 
firming the  same,  and  directing  conveyances  to 
be  executed,  shall  be  recorded  in  the  office  of  the 
recorder  of  the  county  within  which  the  land  sold 
is  situated;  provided,  that  if,  after  such  confirma- 
tion, the  purchaser  shall  neglect,  or  refuse  to 
comply  with  the  terms  of  sale,  the  court  may,  on 
motion  of  the  executor,  or  administrator,  and  af- 
ter notice  to  the  purchaser,  order  a  new  sale  of 
the  property  sold  to  such  purchaser.  If  the 
amount  realized  on  such  resale  do  not  cover  the 
bid  and  the  expenses  of  the  previous  sale,  such 
purchaser  shall  be  liable  for  the  deficiency." 

Construction  of  section.  The  provisions 
of  this  section,  allowing  objections  to  be 
made  to  the  sale,  and  requiring  for  its 
efficacy  a  confirmation  by  the  court,  are 
intended  merely  to  secure  such  an  execu- 
tion of  the  order  of  sale  that  a  just  and 
fair  price  may  be  obtained  for  the  prop- 
erty, for  the  benefit  of  the  estate;  the 
authority  of  the  court  is  limited  to  such 
a  supervision  and  control,  that  this  end 
may  be  effected.  Estate  of  Spriggs,  20  Cal. 
121. 

Wlio  may  oppose  sale.  The  successor 
of  the  sole  heir  of  the  deceased  is  a  party 
interested  in  a  sale  made  for  a  grossly 
inadequate  price,  and  entitled  to  resist 
the  confirmation  thereof,  and  to  appeal 
from  the  order  of  confirmation.  Estate  of 
Bazzuro,  161  Cal.  71;  118  Pac.  434.  Where 
the  purchaser  at  a  probate  sale  does  not 
comply  with  the  terms  of  sale,  the  court, 
in  its  discretion,  may,  upon  the  application 
of  the  executors,  set  aside  the  sale  and  or- 
der a  resale.  Estate  of  Long,  5  Cal.  App. 
684;  91  Pac.  169. 

Resale,  discretionary  with  court.  The 
making  of  an  order  of  resale,  where  the 
purchaser  fails  to  comply  with  the  terms 
of  sale,  is  a  matter  solely  within  the  dis- 
cretion of  the  court.  Estate  of  Long,  5 
Cal.  App.  684;  91  Pac.  169. 

Sale  confirmed  when.  The  confirmation 
required  in  this  section  is  for  the  protec- 
tion of  the  estate,  and  the  investigation 
is  for  the  purpose  of  determining  whether 
the  sale  shall  be  confirmed;  the  court  is 
limited  to  ascertaining  whether  the  sale 
was  legally  made  and  fairly  conducted, 
and  the  sum  bid  not  disproportionate  to 
the  value  of  the  property  sold,  and  that  a 
sum  exceeding  such  bid  at  least  ten  per 
cent,  exclusive  of  the  expenses  of  a  new 
sale,  cannot  be  obtained:  if  any  of  these 
facts  exist,  the  court  is  authorized  to 
vacate  the  former  sale,  but  unless  such 
facts  are  shown,  the  court  must  confirm 
the  sale.  Estate  of  Pearsons,  98  Cal.  603; 
33  Pac.  451.  It  is  an  abuse  of  discretion 
for  the  court  to  confirm  a  sale  of  real 
property,  for  a  price  less  than  one  sixth 
of  its  real  value,  because  of  supposed  de- 
fects in  its  title,  where  it  appears  prob- 
able that  such  defects  could  have  been 
removed  by  a  suit  brought  for  that  pur- 
pose: the  court  should  have  directed  suit 
to  that  end;  and,  in  the  mean  time,  re- 
fused confirmation.  Estiite  of  Bazzuro, 
161    Cal.    71;    118    Pac.    434.     Lands    dis- 


tributed to  a  widow,  as  trustee  under  the 
will,  cease  to  be  a  part  of  the  estate  in 
the  course  of  administration;  and,  after 
such  decree  of  distribution,  no  confirma- 
tion of  a  sale  under  the  power  held  by  her 
as  trustee,  is  required  or  authorized  by 
law.  Morffew  v.  San  Francisco  etc.  R.  R. 
Co.,  107  Cal.  587;  40  Pac.  810. 

Recording  of  orders.  The  order  direct- 
ing the  sale,  and  the  order  confirming  it, 
give  vitality  to  the  purchase,  and  both 
orders  are  required  to  be  recorded.  Hal- 
leck  v.  Guy,  9  Cal.  181;  70  Am.  Dec.  643. 

Rule  of  caveat  emptor  applies  to  title. 
The  purchaser  at  the  executor's  sale,  un- 
der an  order  of  the  court,  cannot  refuse 
to  pay  the  purchase-money  on  the  ground 
that  the  notice  of  sale  stated  a  good  title, 
and  that  the  title  was  not  good:  caveat 
emptor  is  the  rule  in  probate  sales.  Hal- 
leck  V.  Guy,  9  Cal.  181;  70  Am.  Dec.  643. 
The  purchaser  of  property  from  an  execu- 
tor, who  sells  under  a  power  in  the  will, 
deals  with  him  as  he  would  with  any  other 
vendor,  and  it  is  incumbent  upon  such 
purchaser  to  examine  the  title  for  himself, 
and  point  out  any  objections  he  may  have 
to  the  title  tendered  him  by  the  executor: 
he  cannot  treat  such  sale  as  a  judicial  sale 
of  property  under  order  of  the  court,  and 
object  to  confirmation  there  by  reason  of 
facts  impairing  or  defeating  the  title. 
Estate  of  Pearsons,  98  Cal.  603;  33  Pac. 
451.  The  only  effect  of  an  executor's  deed 
is  to  convey  to  the  purchaser  the  title 
of  the  deceased:  such  a  deed  can  contain 
no  warranty  of  the  title  (Halleck  v.  Guy, 
9  Cal.  181;  70  Am.  Dec.  643);  and  the 
purchaser  from  an  executor,  at  a  sale  un- 
der a  power  in  the  will,  can  repudiate  his 
contract  for  purchase,  only  for  the  same 
reasons  as  he  can  where  he  purchases  from 
another  (Estate  of  Pearsons,  98  Cal.  603; 
33  Pac.  451) ;  but  the  mere  substitution 
of  one  purchaser  for  another  cannot  affect 
the  validity  of  the  sale.  Halleck  v.  Guy, 
9  Cal.  181;  70  Am.  Dec.  643. 

Value,  conclusive  on  appeal.  The  value 
of  the  land  sold  is  to  be  determined  by 
the  court,  and  its  conclusions  will  not  be 
disturbed  on  appeal,  where  there  is  a  sub- 
stantial conflict  in  the  evidence  as  to 
such  value.  Estate  of  Jack,  115  Cal.  203; 
46  Pac.  1057. 

Right  accrues  when.  The  validity  of  a 
sale  of  the  real  estate  of  a  deceased  tes- 
tator is  determined  by  the  law  in  force 
at  the  death  of  the  testator,  at  which 
time  his  estate  vested  in  his  devisees. 
Estate  of  Roach,  139  Cal.  17;  72  Pac.  393. 

Petition  containing  averments  essential 
to  jurisdiction  of  court  to  confirm  sale. 
►See  note  ante,  §  1537. 

Reimbursement  or  subrogation  of  purchaser  on 
annulling  sale.    See  note   69   L.  R.   A.  45. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1856, 
p.  20,  §  1;  Stats.  1801,  p.  644,  §  65.  See  note 
to   §  1552,   ante,   and  cases  of  Estate  of   Spriggs, 
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to  the  purchaser.  But  the  answer  is,  that  the 
sole  authority  and  jurisdiction  of  the  probate 
court  come  from  the  petition,  with  the  averments 
required  in  §  155  (Code  §  1537),  and  that  with- 
out this  jurisdiction  the  probato  court  h.is  no 
power  to  confirm  the  sale  or  to  impart  validity  to 
it.  If  this  be  not  so,  it  would  follow  that  the 
whole  estate  might  pass  without  any  petition,  or 
perhaps  even  any  proceedinRs,  e.xcept  an  order 
of  sale  and  the  order  of  conflvniation.  No  such 
effect  was  designed  to  be  given  by  §§  171,  172 
(Code  §§  1554,  1555)  ;  but  they  refer  only  to 
sales  made  under  orders  which  the  probate  court 
had  jurisdiction  to  make."  The  provisions  for 
allowing  objections  to  sales,  and  reqniring  con- 
firmation to  give  them  effect,  are  only  intended  to 
secure  such  an  execution  of  the  order  of  sale  that 
a  just  and  fair  price  may  be  obtained.  Estate  of 
Spriggs,  20  Cal.  125.  See  also  Townsend  v.  Tal- 
lant,  33  Cal.  54;  91  Am.  Dec.  617,  where  an 
order  of  sale,  obtained  in  disregard  of  these  sec- 
tions, is  treated  as  coram  non  judice,  and  void. 
See  also  Brenham  v.  Story,  39  Cal.  185,  on  statu- 
tory authority  to  sell  in  disregard  of  the  interest 
or  rights  of  the  heirs,  etc. 

§  1555.  Conveyances.  Conveyances  must  thereupon  be  executed  to  the 
purchaser  by  the  executor  or  administrator,  and  they  must  refer  to  the 
orders  of  the  court  authorizing  and  confirming  the  sale  of  the  property  of 
the  estate,  and  directing  conveyances  thereof  to  be  executed,  and  to  the 
record  of  the  order  of  confirmation  in  the  ofBce  of  the  county  recorder,  either 
by  the  date  of  such  recording,  or  by  the  date,  volume,  and  page  of  the  rec- 
ord, and  such  reference  shall  have  the  same  effect  as  if  the  orders  were  at 
large  inserted  in  the  conveyance.  Conveyances  so  made  convey  all  the  right, 
title,  interest,  and  estate  of  the  decedent,  in  the  premises,  at  the  time  of  his 
death ;  if  prior  to  the  sale,  by  operation  of  law  or  otherwise,  the  estate  has 
acquired  any  right,  title,  or  interest  in  the  premises,  other  than  or  in  addi- 
tion to  that  of  the  decedent  at  the  time  of  his  death,  such  right,  title,  or  in- 
terest also  passes  by  such  conveyances. 

Legislation  §  1555.      1.  Enacted     March     11,        executors    valid    without    confirmation,    is 


Halleck  v.  Guy,  and  Love  v.  Berry,  there  cited. 
The  order  for  the  sale,  and  also  the  order  for  the 
confirmation,  are  judicial  acts,  and  their  concur- 
rence makes  the  sale  a  judicial  sale.  In  making 
the  sale,  the  administrator  acts  for  the  court 
»nd  under  its  orders,  receives  the  bids  and  re- 
turns them,  like  a  master  in  chancery,  into  the 
court  for  its  own  consideration.  The  probate 
court  is  the  guardian  of  the  rights  of  all  par- 
ties interested  in  the  estate,  and  acts  for  all. 
Halleck  v.  Guy,  9  Cal.  195;  70  Am.  Dec.  643. 
In  Gregory  v.  Taber,  19  Cal.  410,  79  Am.  Dec. 
219,  the  court  say:  "We  have  attentively  consid- 
ered the  authorities  and  arguments  on  the  ques- 
tion of  probate  sales,  and  have  reluctantly  reached 
the  conclusion  announced  in  the  principal  opin- 
ion in  Gregory  v.  McPherson,  13  Cal.  562,  that, 
to  mainiaiu  a  sale  of  a  decedent's  real  estate, 
under  the  order  of  the  probate  court,  it  is  neces- 
sary that  the  petition  should  state  the  facts  re- 
quired by  §  155  of  the  Probate  Act  (Code  §  1537, 
ante).  It  is  urged  that  the  statute,  in  §§  171, 
172  (Code  §§  1554,  1555),  in  effect,  confirms 
these  sales  in  cases  where  the  report  of  the  ad- 
ministrator is  made,  and  the  probate  judge  con- 
firms  the  sale,   and  orders  a  deed   to   be  executed 


March 
187kJ;  based  on  Probate  Act  1851,  §  172 
amended  by  Stats.  1861,  p.  644,  which  read: 
"Such  conveyances  shall  thereupon  be  executed 
to  the  purchaser,  by  the  executor,  or  adminis- 
trator; they  shall  refer  to  the  orders  of  the  pro- 
bate court  authorizing  and  confirming  the  sale  of 
the  property  of  the  testator,  or  intestate,  and 
directing  conveyances  thereof  to  be  executed,  and 
to  the  record  of  such  orders  in  the  office  of  the 
county  recorder,  either  by  the  date  of  such  re- 
cording, or  by  the  date  and  volume  and  page  of 
such  record,  and  such  reference  shall  have  the 
same  effect  as  if  the  said  orders  were  at  larRe 
inserted  in  the  conveyance.  The  conveyances  so 
made  shall  be  deemed  to  convey  all  the  ri^ht, 
title,  interest,  and  estate,  of  the  testator,  or  in- 
testate, in  the  premises,  at  the  time  of  his  denth. 
When,  however,  by  operation  of  law,  or  other- 
wise, the  estate  shall  have  acquired  any  right, 
title,  or  interest,  in  the  premises,  other  than,  or 
in  addition  to,  that  of  the  testator,  or  intestate, 
•.»  ♦he  time  of  his  death,  such  right,  title,  or  in- 
tereii,  shall  also  be  passed  by  such  conveyances." 
When  enacted  in  1872,  §  1555  read  as  at  present, 
except   for  the   amendment  of  1880. 

2.  Amended  by  Code  Amdts.  1880,  p.  96, 
omitting   "probate"   before    "court." 

Settlement  of  accounts  confers  no  juris- 
diction for  sale.  A  proceeding  upon  the 
settlement  of  an  account,  not  noticed  as 
provided  by  law  so  as  to  confer  jurisdic- 
tion to  confirm  a  sale,  and  not  purporting 
to  confirm  it,  but  to  declare  the  deeds  of 


a  matter  not  committed  to  the  jurisdiction 
of  the  court,  sitting  in  probate,  on  such 
settlement.  Estate  of  Eichards,  154  Cal. 
478;  98  Pac.  528. 

Title  vests  when.  The  title  of  land  sold 
by  an  administrator  under  an  order  of 
the  court,  to  pay  the  debts  and  expenses 
of  administration,  relates  back  to  the 
death  of  the  decedent,  and  conveys  his 
title  as  it  then  existed.  Gutter  v.  Dalla- 
more,  144  Cal.  665;  79  Pac.  383. 

rorm  and  contents  of  conveyances  by  execu- 
tors or  administrators.    See  note  56  Am.  Dec.   55. 

Validity  of  deed  by  executor  or  administrator 
to  person  other  than  purchaser.  See  note  5  Ann. 
Cas.  70S. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1856, 
p.  20,  §2;  Stats.  1861,  p.  644,  §  66.  See  notes 
to  preceding  sections  of  this  article,  and  the  cases 
there  cited,  particularly  the  cases  cited  in  the 
preceding  note,  and  the  construction  given  to  this 
section  in  Gregory  v.  Taber,  there  cited.  Where 
a  purchase  is  made  by  the  administrator,  in  his 
own  name,  and  the  purchase-money  is  credited 
on  the  claim,  the  purchase  is  for  the  benefit  of 
the  estate.  McCoy  v.  Crawford,  9  Tex.  353.  But 
is  not  this  a  fraudulent  sale?  It  was  held  to  be 
void  for  fraud,  in  Hardy  v.  De  Leon,  5  Tex.  212. 
See  §  1576,  post. 


§  1556.     Order  of  confirmation,  what  to  state.    Before  any  order  is  entered 
confirming  the  sale,  it  must  be  proved  to  the  satisfaction  of  the  court  that 
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notice  was  given  of  the  sale  as  prescribed,  and  the  order  of  confirmation 
must  show  that  such  proof  was  made. 

Notice  of  sale,  generally.    Ante,  §§  1547,    1549.  §  1554,  ante;  and  Gregory  v.  Taber,  19  Cal.  410; 

Legislation  §  1556.     Enacted  March  11,  1873;  "^9  Am.  Dec.  219;   Belloe  v.  Rogers,   9   Cal.  128; 

based  on   Probate   Act    1851,  §  173,    (1)    changing  Estate   of   Spnggs,   20   Cal.   124;   White  v.   Moses, 

"shall"   to   "must"   before   "be  proved,"    (2)    omit-  21   Cal.  44;   Payne  v.   Payne,    18   Cai.   291;   Bren- 

tiug   "herein"  before   "prescribed,"   and    (3)  chan-  ham   v.    Story,    39   Cal.    183;    Estate   of  Lewis,   39 

ging  "shall  state"  to  "must  show."  Cal.    308.      Most   of  them  being  set   out   ante,   in 

CODE  COMMISSIONERS'  NOTE.    See  note  to  ^°^^^  '°  '^'s  article. 

§  1557.  Sale  may  be  postponed.  If  at  the  time  appointed  for  the  sale,  the 
executor  or  administrator  deems  it  for  the  interest  of  all  persons  concerned 
therein  that  the  same  be  postponed,  he  may  postpone  it  from  time  to  time, 
not  exceeding  in  all  three  months. 

Legislation  §  1557.  Enacted  March  11,  1873;  "deems"  for  "shall  deem,"  (3)  "same"  for  "sale 
based  on  Probate  Act  1851,  §  174,  substituting  shall,"  and  (4)  "postpone  it"  for  "adjourn  the 
(1)     "sale"     for    "same"     in    the    first    line,     (2)         same." 

§  1558.  Notice  of  postponement.  In  case  of  a  postponement,  notice 
thereof  must  be  given,  by  a  public  declaration,  at  the  time  and  place  first 
appointed  for  the  sale,  and  if  the  postponement  be  for  more  than  one  day, 
further  notice  must  be  given,  by  posting  notices  in  three  or  more  public 
places  in  the  county  where  the  land  is  situated,  or  publishing  the  same,  or 
both,  as  the  time  and  circumstances  will  admit. 

Publishing  notice.    Post,  §  1705.  of,"   (2)   "postponement"  for  "adjournment"  after 

■  ,  ^.       „  ,^^„       T-,        .    ,  •,,       X.   ^ ,     ..c^n  "and  if  the,"  and   (3)    "must"  for  "shall"  in  both 

Legislation  §  1558.     Enacted  March  11,  1873;  instances. 
based    on    Probate    Act    1851,  §  175,    as    amended 

by  Stats.   1861,  p.   644,    (1)    substituting   "a  post-  CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 

ponement"   for   "the   adjournment"   after  "In   case  p.  644,  §  67. 

§  1559.  Payment  of  commissions  upon  sales  of  real  property  under  order 
of  court.  In  any  order  of  sale  of  real  estate  or  subsequent  to  making  any 
such  order  the  court  may  authorize  any  executor  or  administrator  to  enter 
into  a  contract  with  any  bona  fide  real  estate  agent  to  secure  a  purchaser 
providing  for  the  payment  by  the  estate  to  said  agent  of  a  commission,  the 
amount  of  which  shall  be  specified,  payable  out  of  the  proceeds  of  any  such 
sale.  If  a  sale  to  a  purchaser  obtained  by  such  agent  is  returned  to  the 
court  for  confirmation  and  said  sale  be  confirmed  to  such  purchaser,  such 
contract  shall  be  binding  and  valid  as  against  the  estate. 

By  the  execution  of  any  such  contract  no  personal  liability  shall  attach 
to  the  executor  or  administrator,  and  no  liability  of  any  kind  shall  be  in- 
curred by  the  estate  unless  an  actual  sale  is  made  and  confirmed  and  unless 
such  contract  be  by  the  court  first  authorized. 

Legislation  8  1559.      Added    bv     Stats.     1909,  Amdts.  1873-74,  p.  371. 

p^251       The  7igin^>««de§  1559  related  to  sales  ^          „j  executor  or  administrator   to   employ 

of  real  estate  to  pay  legacies,  was  based  on  i'lo-  v.-nirpr  or  nnctinTippr     .sIpp  nntP  ks  i     R     a    %'iK 

bate  Act  1851,  §176,  and  was  repealed  by  Code  D.oKer  or  auctioneer,    bee  note  64  1-.  K.  A.  .d56. 

§  1560.  Where  payment  of  debts,  etc.,  provided  for  by  will.  If  the  testa- 
tor makes  provision  by  his  will,  or  designates  the  estate  to  be  appropriated 
for  the  payment  of  his  debts,  the  expenses  of  administration,  or  family  ex- 
penses, they  must  be  paid  according  to  such  provision  or  designation,  out 
of  the  estate  thus  appropriated,  so  far  as  the  same  is  sufficient. 

Insufficient   provision   in   will,    effect  of.     Post,  istration   or   f.Tmily   expenses,   they  sh.ill   be  paid 

§  1562.  according  to  the  provisions  of  the  will  and  out  of 

Payment    of    debts    and    expenses,     generally.  the  estate  thus  appropriated,   so   fp.r  as  the  same 

Ante,  §  1516.  may  be  sufficient." 

Order  of  appropriation.    Civ.  Code,  §  1359.  Application   Of  section.      This   section   is 

Legislation  s  1560.     Enacted  March  11,  1873;  intemlod  to  apply  where  there  is  an  ample 

based    on    Probate    Act    1851,  §  177,    which    read:  anil  Rtlffieieiit  appropriation  in  the  will  for 

or^dp«^i.n«I^'H/''"'l  T\^  provision  by  his  will.       dcbts  and  expeu.scs;  while  §  1562,  post,  is 
or    designate    the    estate    to    be    appropriated    for         ■     .        i     ,     .  ,       i         ,.  »    .         jm 

the  payment  of  his  debts,  the  expenses  of  admin-        intended   to   apply    tO   all    cases   of   insum- 
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property,  and  to  which  the  entire  com- 
munity is  also  made  "subject"  (Sharp  v. 
Loupe,  120  Cal.  89;  52  Pac.  134);  but  the 
power  of  testamentary  disposition  of 
property,  as  conferred  and  defined  by  the 
statute,  is  not  paramount:  it  is  subor- 
dinate to  the  authority  of  the  court  to 
appropriate  the  property  for  the  support 
of  the  family  of  the  testator,  for  a  home- 
stead for  the  widow  and  children  and  for 
the  payment  of  the  debts  of  the  estate. 
Sulzberger  v.  Sulzberger,  50  Cal.  385;  Es- 
tate of  Davis,  69  Cal.  458;  10  Pac.  671; 
Estate  of  Lahiflf,  86  Cal.  151;  24  Pac.  850. 

CODE    COMMISSIONERS'    NOTE.      See    Civ. 

Code,  §§  1359  et  seq.,  and  notes,  and  cases  cited 
in  note  preceding. 


cient  appropriation  in  the  will,  no  matter 
from  what  the  insufiiciency  may  spring. 
Estate  of  Traver,  145  Cal.  508;  78  Pac. 
1058. 

Common-law  priority  preserved  by  code. 
This  section  does  not  profess  to  change 
the  order  of  priority  existing  at  common 
law,  but  leaves  it  to  the  testator  to  do 
so,  if  he  sees  fit,  just  as  he  could  at  com- 
mon law,  and  in  precisely  the  same  way. 
Estate  of  Wood  worth,  ."^l  Cal.  595. 

Authority  of  testator  limited  how.  This 
section  implies  an  authority  in  the  tes- 
tator to  designate  by  his  will  a  portion 
of  his  estate  to  be  appropriated  for  the 
payment  of  the  claims  or  obligations 
which  are  made  "chargeable"  upon  all  his 

§  1561.  Sale  without  order.  When  property  is  directed  by  the  will  to  be 
sold,  or  authority  is  given  in  the  will  to  sell  property,  the  executor  may  sell 
any  property  of  the  estate  without  order  of  the  court,  and  at  either  public  or 
private  sale,  and  with  or  witlio-it  notice,  as  the  executor  may  determine :  but 
the  executor  must  make  return  of  such  sales  as  in  other  cases ;  and  if  direc- 
tions are  given  in  the  will  as  to  the  mode  of  selling,  or  the  particular  prop- 
erty to  be  sold,  such  directions  must  be  observed.  In  either  case  no  title 
passes  unless  the  sale  be  confirmed  by  the  court. 

Necessary  procedure.  The  account  of 
sale  spoken  of  in  this  section  is  the  same 
as  the  "return"  mentioned  in  §  1552,  ante; 
and  the  statute  evidently  contemplates 
that  the  same  proceedings  shall  be  had. 
with  respect  to  the  return,  when  a  sale 
is  made  under  a  power  in  the  will,  as  when 
it  is  made  under  an  order  of  the  court;  the 
sale  must  be  reported  under  oath,  and  con- 
firmed by  the  probate  court,  before  the 
title  to  the  property  can  pass.  Estate  of 
Durham,  49  Cal.  490;  Perkins  v.  Gridley. 
50  Cal.  97;  Bennalack  v.  Richards,  116 
Cal.  405;  48  Pac.  622. 

Sale  under  will  by  executor.  Where  the 
will  creates  a  mere  naked  power,  not 
coupled  with  an  interest,  the  executor 
must  give  notice  of  the  sale,  return  ac- 
counts thereof,  and,  unless  there  are  spe- 
cial directions  in  the  will,  must  conduct 
the  sale  in  all  respects  as  if  made  under 
an  order  of  court.  Perkins  v.  Gridley, 
50  Cal.  97.  Where  a  will  contains  a  naked 
power  authorizing  the  executors  to  sell 
the  property,  they  may  sell  without  an 
order  of  the  court,  but  must  report  an 
account  thereof  under  oath,  and  must  pro- 
cure an  order  fixing  the  day  for  hearing 
the  report,  and  give  notice  thereof;  and, 
unless  there  are  special  directions  in  the 
will,  they  must  conduct  the  sale  in  all 
respects  as  if  made  by  an  order  of  the 
court  and  have  it  confirmed  by  the  court. 
Estate  of  Durham,  49  Cal.  490;  Perkins  v. 
Gridley,  50  Cal.  97.  Where  the  executor 
has  a  general  power  of  sale,  the  fact  that 
he  sold  land  to  pay  claims  secured  by 
other  property  of  the  estate  cannot  aflPect 
the  validity  of  the  sale  confirmed  by  the 


Succession  by  omitted  child  does  not  affect 
validity  of  sale  under  will.  See  Civ.  Code, 
§§  1306,  1307. 

Legislation  §  1561.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  178,  as 
amended  by  Stats.  1861,  p.  645,  which  read: 
"When  such  provision  has  been  made,  or  any 
property  directed  by  the  will  to  be  sold,  whether 
for  payment  of  debts,  or  expenses,  or  for  any 
other  purpose,  the  executor,  or  administrator, 
V  ith  the  will  annexed,  may  proceed  to  sell,  with- 
out the  order  of  the  probate  court,  but  he  shall 
be  bound,  as  an  administrator,  to  give  notice  of 
the  sale,  and  to  return  accounts  thereof  to  the 
court,  and  to  proceed  in  making  the  sale  in  all 
respects  as  if  it  were  made  under  the  order  of 
the  court,  unless  there  are  special  directions  given 
in  the  will,  in  which  case  he  shall  be  governed 
by  such  directions;  but  in  all  cases,  no  sale  shall 
be  valid  unless  confirmed  by  the  court,  under  the 
rules  prescribed  in  cases  of  sales  of  real  estate 
by  an  administrator;  and  before  granting  such 
confirmation,  the  court  may  require  security,  as 
in  cases  of  sales  of  land  by  an  administrator." 
When  enacted  in  1872,  §  1561  read:  "When  such 
provision  has  been  made,  or  any  property  directed 
by  the  will  to  be  sold,  the  executor  or  adminis- 
trator with  the  will  annexed,  may  sell,  without 
the  order  of  the  probate  court,  but  he  must  give 
notice  of  the  sale,  return  accounts  thereof  to  the 
court,  and  make  the  sale  in  all  respects  as  under 
order  of  the  court,  unless  there  are  special  direc- 
tions in  the  will,  in  which  case  he  must  be  gov- 
erned  thereby." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  371, 
and  differed  from  the  amendment  of  1880,  in  that 
it  had  (1)  in  first  sentence,  (a)  the  word  "the" 
before    "order,"  and  (b)  "probate"  before  "court"; 

(2)  in  final  sentence,  "is"  instead  of  "be"  before 
"confirmed." 

3.  Amended  by   Code   Amdts.   1880,   p.   96. 

Application  of  section.  The  provisions 
of  this  section  are  not  applicable  to  the 
sale  of  real  estate  by  the  executor,  where 
the  testator  intended  to  give,  and  did 
give,  the  executor  the  power  of  sale,  with- 
out requiring  a  compliance  with  the  pro- 
visions of  this  section.  Estate  of  Delaney, 
49  Cal.  70.. 
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court,  nor,  as  against  the  purchaser,  au- 
thorize the  widow  to  claim  title  in  the 
land  sold  CSharp  v.  Loupe,  120  Cal.  89;  52 
Pac.  134);  and  where  a  power  of  sale  was 
vested  in  the  executors,  under  the  will, 
to  sell  the  property,  with  or  without  no- 
tice, at  public  or  private  sale,  the  discre- 
tion of  the  executors,  exercised  in  good 
faith,  as  to  whether  or  not  the  sales  were 
for  the  best  interests  of  the  estate,  is  con- 
trolling upon  the  court.  Estate  of  Wicker- 
sham,  139  Cal.  652;  73  Pac.  541.  The 
statutes  in  force  at  the  time  of  the  mak- 
ing of  the  will  have  the  same  effect  as  if 
the  testator  had  incorporated  the  pro- 
visions thereof,  in  express  terms,  into  the 
will  (Kidwell  v.  Brummagim,  32  Cal.  436); 
and  unless  the  authority  to  sell  the  prop- 
erty can  be  found  in  the  will  when  such 
will  is  read  and  construed  with  reference 
to  the  law  which  determines  its  meaning 
and  legal  effect,  it  must  be  held  that  it 
was  not  given:  in  that  case  there  is  noth- 
ing upon  which  this  section  can  act. 
Smith  V.  Olmstead,  88  Cal.  582;  22  Am.  St. 
Eep.  336;  12  L.  R.  A.  46;  26  Pac.  521. 

Sale  not  authorized  by  will  void.  A 
sale  and  conveyance  by  executors,  with- 
out an  order  of  court,  under  a  will  devis- 
ing property  to  them  in  trust,  but  not  au- 
thorizing any  sale  of  the  realty,  otherwise 
than  by  a  direction  to  pay  the  debts  of 
the  testator,  is  void,  and  passes  no  title 
to  the  purchasers.  Huse  v.  Den,  85  Cal. 
390;  20  Am.  St.  Eep.  232;  24  Pac.  790. 

Power  of  administrator  with  will  an- 
nexed. Where  the  testator  appoints  an 
executor  of  his  will,  and  such  executor 
dies,  and  an  administrator  with  the  will 
annexed  is  appointed,  the  latter  possesses 
all  the  power  conferred  on  the  executor 
named  in  the  will,  and  can  sell  the  land 
devised  if  the  executor  could  have  scld  it. 
Kidwell  V.  Brummagim,  32  Cal.  436. 

Title  conveyed  by  executor.  The  quan- 
tity of  interest  which  passes  to  the  trustee 
in  case  of  an  express  trust  is  commensu- 
rate with  the  necessities  of  his  office:  he 
has  an  estate  in  fee,  if  that  is  necessary 
to  enable  him  to  perform  the  duties  im- 
posed upon  him,  although  it  is  not  in  terms 
given  to  him  by  the  instrument  creating 
the  trust.  Morffew  v.  San  Francisco  etc. 
E.  E.  Co.,  107  Cal.  587;  40  Pac.  810.  An 
executor's  sale  of  realtj',  under  a  power  in 
the  w'lU,  is  not  strictly  a  judicial  sale:  as 
between  the  executor  and  the  purchaser, 
the  dealings  are  the  same  as  they  would 
be  between  any  other  vendor  and  vendee. 
Estate  of  Pearsons,  102  Cal.  569;  36  Pac. 
934.  There  is  a  marked  distinction  be- 
tween a  mere  executor,  whether  his  power 
to  sell  lands  is  conferred  by  the  will  or 
by  the  order  of  the  court,  and  an  executor 
to  whom  the  lands  are  devised  in  trust, 
to  carry  into  effect  the  provisions  of  the 
will:  in  the  former  case  he  possesses  the 
power  of  sale,  but  in  the  latter,  he  takes 


the  fee,  or  any  less  estate  which  the  tes- 
tator may  devise;  in  the  one  case  a  naked 
authority  is  given,  and  in  the  other,  an 
authority  coupled  with  an  interest;  in  the 
former  case  the  freehold  remains  with  the 
heir  until  a  sale  by  the  executor,  but  in 
the  latter,  the  freehold  vests  at  once  in 
the  executor  (Estate  of  Delaney,  49  Cal. 
76;  and  see  Estate  of  Durham,  49  Cal.  490; 
Perkins  v.  Gridley,  50  Cal.  97);  and  where 
it  is  the  expressed  intention  of  the  testa- 
tor that  the  corpus  of  the  estate  should 
be  preserved,  as  nearly  as  possible,  intact 
until  the  time  specified  for  distribution, 
but  permitting  the  sale  of  unproductive 
property  if  found  desirable,  the  executor 
takes,  not  as  executor,  but  as  the  donee 
of  a  power  in  his  character  as  trustee,  and 
the  property  which  is  the  subject  of  the 
trust  is  well  delivered  to  him  upon  the 
distribution  of  the  estate.  Morffew  v.  San 
Francisco  etc.  E.  E.  Co.,  107  Cal.  587;  40 
Pac.  810.  The  legi.slature  has  the  power 
to  restrict  the  testamentary  disposition  of 
property,  or  to  place  limitations  upon  the 
authority  that  may  be  conferred  upon  an 
executor,  or  upon  the  exercise  by  him  of 
the  authority  given  by  the  will.  Benna- 
lack  V.  Eichards,  116  Cal.  405;  48  Pac.  622. 

Pretermitted  heir's  share  affected  how. 
The  power  of  sale  in  a  will,  and  a  sale 
made  thereunder,  do  not  affect  the  share 
of  a  pretermitted  heir,  where  the  sale  was 
not  made  to  pay  the  decedent's  debts,  nor 
charges  accruing  in  the  course  of  admin- 
istration. Smith  V.  Olmstead,  88  Cal.  582; 
22  Am.  St.  Eep.  386;  12  L.  E.  A.  46;  26 
Pac.  521. 

Report  and  confirmation.  Though  ex- 
ecutors are  authorized  to  sell  without  "any 
order  of  court,"  and  without  "being  re- 
quired to  account  to  any  court,"  yet  they 
have  no  authority  to  execute  a  deed  to  the 
purchaser  without  a  report  of  the  sale  to 
the  court,  and  a  confirmation  thereof,  be- 
fore the  deed  is  executed;  such  a  deed, 
without  confirmation,  is  void  and  passes 
no  title.  Estate  of  Eichards,  154  Cal.  478; 
98  Pac.  528.  A  sale  by  an  executor,  un- 
der a  power  given  in  the  will,  must  be 
reported  to  and  confirmed  by  the  court,  in 
order  to  pass  title,  notwithstanding  the 
will  may  have  expressly  empowered  a  pub- 
lic or  private  sale  by  the  executors  "with- 
out any  order  of  court,  or  being  required 
to  account  to  any  court."  Bennalaek  v. 
Richards,  116  Cal.  405;  48  Pac.  622.  Con- 
firmation of  the  sale  by  the  court  is  neces- 
sary, to  authorize  the  conveyance,  and  to 
vest  the  title  in  the  purchaser  (Bennalaek 
V.  Eichards,  125  Cal.  427;  58  Pac.  65);  but 
where  the  executor  has  authority  to  sell 
land  for  the  benefit  of  certain  persons,  and 
does  so,  but  fails  to  make  any  return,  so 
that  there  is  no  confirmation,  the  bene- 
ficiaries having  so  ratified  the  sale  as  to 
estop  them  from  disputing  it,  the  court 
having  jurisdiction  of  the  probate  proceed- 
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ings  may,  because  of  the  estoppel,  confirm 
the  sale  and  direct  the  execution  of  the 
conveyance  upon  a  compliance  by  the  pur- 
chaser with  the  terms  of  the  contract. 
Will  of  Walker,  149  Cal.  214;  85  Pac.  310. 
A  power  of  sale  in  a  will  does  not  author- 
ize a  sale,  without  an  order  of  the  pro- 
bate court,  of  the  interests  of  children  not 
mentioned  in  the  will,  and  an  order  con- 
firming such  sale  will  not  make  it  valid. 
Smith  V.  Olmstead,  3  Cal.  Unrep.  223;  23 
Pac.  1143. 

Petition  for  confirmation  dismissed 
when.  Where  a  sale  has  been  made  by  an 
executor  in  his  character  of  devisee  in 
trust,  and,  after  he  has  petitioned  the 
court  for  a  confirmation,  moves  to  dismiss 
the  petition,  the  court  should  dismiss  the 
proceeding,  where  no  creditor  of  the  estate 
or  distributee  objects.  Estate  of  Williams, 
92  Cal.  1S3;  28  Pac.  227. 

Specific  performance  enforced  against 
executor  how.  Where  an  executor,  having 
a  powe?  to  sell  without  an  order  of  court, 
agrees,  in  writing,  to  sell,  the  proper  rem- 
edy for  the  enforcement  of  the  contract 
of  sale  is  by  a  confirmation  thereof  in  a 

§  1562.  Wliere  provision  by  will  insufficient.  If  the  provision  made  by 
the  will,  or  the  estate  appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that  portion  of  the  estate 
not  devised  or  disposed  of  by  the  will,  if  any,  must  be  appropriated  and  dis- 
posed of  for  that  purpose,  according  to  the  provisions  of  this  chapter. 

Follows  common  law.     This  section  fol- 
lows  the   rule   at   common   law   in    similar 


probate  proceeding,  which  is  necessary  to 
perfect  the  title  of  the  purchaser  upon 
fulfillment  of  the  contract;  and  if  the 
only  persons  interested  in  the  proceeds  of 
such  sale  have  so  ratified  the  contract  that 
they  are  estopped  to  dispute  it,  the  court 
may,  upon  that  ground,  confirm  the  sale, 
and  direct  a  conveyance  on  compliance  by 
the  purchaser  with  the  terms  of  the  con- 
tract. Will  of  Walker,  149  Cal.  214;  85 
Pac.  310. 

Implied  power  of  executor  or  trustee  to  sell 
real  property.    See  note  32  L.  R.  A.   (X.  S.)   676. 

CODE  COMTillSSIONERS'  NOTE.  Stats.  1861, 
p.  645,  §  63.  See  note  to  §  1559,  ante;  and 
Panaud  v.  Jones,  1  Cal.  516;  Gregory  v.  Haynes, 
13  Cal.  596;  Norris  v.  Harris,  15  Cal.  249 ;  Payne 
V.  Payne,  18  Cal.  302.  Where  the  will  contains 
specific  directions  as  to  the  disposition  of  the 
testator's  estate,  and  empowers  the  executor  to 
proceed  in  a  particular  mode,  without  any  refer- 
ence to  the  mode  dictated  by  the  Probate  Act 
(the  code),  the  will,  so  far,  takes  the  place  of 
the  act,  and  becomes  the  executoi-'s  source  of 
power  and  guide  in  the  premises,  under  the  rule 
announced  in  Norris  v.  Harris,  and  Payne  v. 
Pavne,  supra;  Larco  v.  Casaneuava.  30  Cal.  567. 
See  also  Estate  of  Woodworth,  31  Cal.  606;  and 
Kidwell  V.  Brummagim,  32  Cal.  441.  The  act  of 
the  only  one  of  three  executors  appointed,  who 
nualitied,  in  making  the  sale  as  directed,  is  valid. 
AVood  V.  Sparks,  1  Dev.  &  Bat.  (18  N.  C.)  339. 


Legislation  8  1562.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  179.  which  read; 
"If  the  provision  made  by  the  will,  or  the  estate 
appropriated  be  not  sufficient  to  pay  the  debts 
and  expenses  of  administration  and  family  ex- 
penses, such  part  of  the  estate  as  shall  not  have 
been  disposed  of  by  the  will,  if  any,  shall  be  ap- 
■propriated  for  that  purpose  according  to  the  pro- 
■\isions  of  this  act." 

Application  of  section.  This  section  ap- 
plies to  all  cases  of  insufficient  appropria- 
tion in  the  will,  no  matter  from  what  the 
insufficiency  may  spring,  whether  because 
the  appropriation  was  too  small  or  because 
lio  api)ropriation  was  made;  while  §  1560, 
ante,  applies  where  there  is  an  ample  and 
sufficient  appropriation.  Estate  of  Traver, 
145  Cal.  508;  78  Pac.  1058. 


circumstances.    Estate   of   Woodworth,   31 
Cal.  595. 

Undevised  portion  bears  debts.  Where 
a  testator,  whose  whole  estate  consisted  of 
realty,  devised  only  half  thereof,  without 
making  any  provision  for  payment  of  the 
debts  and  expenses  of  administration,  or 
appropriating  any  part  of  his  estate  there- 
for, the  burden  of  such  debts  and  expenses 
must  be  borne  wholly  by  the  undevised  por- 
tion of  his  real  estate.  Estate  of  Traver, 
145  Cal.  508;  78  Pac.  1058. 

CODE  COMMISSIONERS'  NOTE.  See  Civ. 
Code,  title  "Wills,"  §§1358  et  seq.;  and  notes 
to  preceding  sections,  and  cases  therein  cited, 
particularly  the  preceding  note. 

§  1563.  Estate  subject  to  debts,  etc.  The  estate,  real  and  personal,  given 
by  will  to  legatees  or  devisees,  is  liable  for  the  debts,  expenses  of  administra- 
tion, and  family  expenses,  in  proportion  to  the  value  or  amount  of  the  several 
devises  or  legacies,  but  specific  devises  or  legacies  are  exempt  from  such 
liability  if  it  appears  to  the  court  necessary  to  carry  into  effect  the  intention 
of  the  testator,  and  there  is  other  sufficient  estate. 


Real  and  personal  property  alike  chargeable. 
Ante,  §  1516.     See  also   Civ.  Code,  §  1359. 

Legislation  8  1563.  Enacted  March  11.  1873; 
based  on  Probate  Act  1351,  §  180,  which  read; 
"The  estate,  real  and  personal,  given  by  will  to 
any  legatees  or  devisees,  shall  lie  held  liable  to 
the  payment  of  debts,  expenses  of  administration, 
and   family   expenses,   in   proportion    to    the    value 


or  amount  of  the  several  devises  or  legacies,  ex- 
cept that  specific  devises  or  legacies  may  be  ex- 
empted, if  it  sh.Tll  appear  to  the  court  neces.'^ary 
to  carry  into  effect  the  intention  of  the  testator, 
if  there  shall  be  other  sufficient  estate." 

Property     preferred     for     payment     of 
debts.     For  the  payment  of  debts  and  gen- 
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eral  money  legacies,  resort  must  be  had: 
1.  To  property  expressly  appropriated  by 
the  will  for  that  purpose;  2.  To  property 
not  disposed  of  by  the  will;  and  3.  To 
property  devised  or  bequeathed  as  a  resi- 
due; and  substantially  the  same  rule  ap- 
plies to  expenses  of  administration;  if  not 
otherwise  provided  for,  specific  devises  and 
legacies  are  ordinarily  exempt  therefrom, 
if  there  is  a  suflScient  residue,  or  suffi- 
cient property  undisposed  of.  Estate  of 
Patterson,  155  Cal.  626;  132  Am.  St.  Eep. 
116;  18  Ann.  Cas.  625;  26  L.  R.  A.  (N.  S.) 
654;  102  Pac.  941. 

Devises  and  legacies  dlstinguislied.  De- 
vises are  specific;  legacies  are  not.  Es- 
tate of  Woodworth,  31  Cal.  595. 

When  devise  is  not  liable  for  debts. 
Where  there  is  other  property,  more  than 
sufficient  to  pay  the  debts  and  expenses  of 
administration,  a  devise  must  be  regarded 
as  specific  and  exempt  from  liability  for 
such  debts  and  expenses.  Estate  of  Ber- 
nal,  165  Cal.  223;  Ann.  Cas.  1914D,  26;  131 
Pac.  375. 


Interest  of  devisee  qualified  by  testa- 
tor's liens.  The  title  of  a  devisee  under 
the  will,  though  a  vested  estate  in  a  gen- 
eral sense,  is  encumbered  by  a  lien  created 
by  the  testator  in  his  lifetime,  and  by  the 
law  at  his  decease,  and  is  therefore  a 
qualified  though  a  vested  interest.  Mur- 
phv  V.  Farmers'  etc.  Bank,  131  Cal.  115; 
63  Pac.  368. 

Application  of  special  bequest  to  pay- 
ment of  debts.     See  note  ante,  §  1525. 

Payment  of  debts  of  deceased.  Mar- 
shaling assets.  See  notes  ante,  §§  1452, 
1516. 

Sale  where  execution  levied  in  lifetime 
of  deceased.    See  note  ante,  §  1500. 

Payment  of  debts  as  provided  for  by 
will.     See  note  ante,  §  1560. 

Liability  of  purchaser  from  executor  or  ad- 
ministrator of  property  charged  with  the  payment 
of  a  legacy.    See  note  30  L.  R.  A.    (N.   S.)   821. 

CODE  COMMISSIONERS'  NOTE.  S.ee  Civ. 
Code,  title  "Wills,"  §§  1357-1377,  and  notes; 
also  notes  to  preceding  sections,  1559  et  seq. 


§  1564.  Contribution  among  legatees.  When  an  estate  given  by  will  has 
been  sold  for  the  payment  of  debts  or  expenses,  all  the  devisees  and  legatees 
must  contribute  according  to  their  respective  interests  to  the  devisee  or 
legatee  whose  devise  or  legacy  has  been  taken  therefor,  and  the  court,  when 
distribution  is  made,  must,  by  decree  for  that  purpose,  settle  the  amount  of 
the  several  liabilities,  and  decree  the  amount  each  person  shall  contribute, 
and  reserve  the  same  from  their  distributive  shares,  respectively,  for  the 
purpose  of  paying  such  contribution. 


Legislation  §  1564.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  181,  which 
read:  "When  the  estate  given  by  any  will  has 
been  sold  for  the  payment  of  debts  and  expenses, 
all  the  devisees  and  legatees  shall  be  liable  to 
contribute  according  to  their  respective  interests, 
to  any  devisee  or  legatee  from  whom  the  estate 
devised  to  him  may  have  been  taken  for  the  pay- 
ment of  debts  or  expenses,  and  the  probate  court 
when  distribution  is  made,  shall,  by  decree  for 
that  purpose,  settle  the  amount  of  the  several  lia- 
bilities, and  decree  how  much  each  person  shall 
contribute."  When  enacted  in  1872,  §  1564  read 
as  at  present,  except  for  the  amendment  of  1880. 

3.  Amended  by  Code  Amdts.  1880,  p.  97, 
omitting  "probate"  before  "court." 

Rules  for  contribution.  Where,  under  a 
deed  of  trust,  a  sale  of  land  devised  is 
made,  and  a  surplus  remains,  a  devise 
made  in  payment  of  all  indebtedness  due 
from  the  testator  to  the  devisee  remains, 


as  to  such  surplus,  subject,  along  with 
other  devises,  to  contribution  for  the  pay- 
ment of  the  debts  and  charges  of  adminis- 
tration. Estate  of  Thayer,  142  Cal.  453; 
76  Pac.  41.  Neither  a  specific  legacy  nor 
a  specific  devise  can  be  charged  until  all 
the  rest  of  the  estate  is  exhausted;  and 
where  the  devise  is  of  bo"th  personal  es- 
tate and  real  estate,  both  must  contribute 
pro  rata  to  the  payment  of  debts.  Estate 
of  Woodworth,  31  Cal.  595. 

Decedent  leaving  both  real  and  personal 
estate.  Marshaling  assets.  See  notes  ante, 
§§  1452,1516. 

Special  bequest  applied  to  payment  of 
debts.     Remedy.    See  note  ante,  §  1525. 

CODE  COMMISSIONERS'  NOTE.  See  "Abate- 
ment," §§  1361,  1362,  of    the  Civil  Code,  and  notes. 


§  1565.  Contract  for  purchase  of  lands  may  be  sold,  how.  If  a  decedent, 
at  the  time  of  his  death,  was  possessed  of  a  contract  for  the  purchase  of 
lands,  his  interest  in  such  land  and  under  such  contracts  may  be  sold  on  the 
application  of  his  executor  or  administrator,  in  the  same  manner  as  if  he  had 
died  seised  of  such  land,  and  the  same  proceedings  may  be  had  for  that  pur- 
pose as  are  prescribed  in  this  chapter  for  the  sale  of  lands  of  which  he  died 
seised,  except  as  hereinafter  provided. 


Legislation  8  1565.     Enacted  March  11.   1872; 
based    on    Probate    Act    1851,  §  182,    substituting 


(1)    "decedent"    for    "deceased   person, 
"for  the  sale   of"   for   "in  respect  to." 


and    (2) 


1679  CONTRIBUTION— CONTRACT    TO    PURCHASE— ASSIGNMENT.       §§  1566-1d69 

§1566.  Conditions  of  sale.  The  sale  must  be  made  sulgeet  to  all  pay- 
ments that  may  thereafter  become  due  on  such  contracts,  and  if  there  are 
any  such,  the  sale  must  not  be  confirmed  by  the  court  until  the  purchasers 
execute  a  bond  to  the  executor  or  administrator  for  the  benefit  and  indem- 
nity of  himself  and  of  the  persons  entitled  to  the  interest  of  the  decedent  in 
the  lands  so  contracted  for,  in  double  the  whole  amount  of  payments  there- 
after to  become  due  on  such  contract,  with  such  sureties  as  the  court  or 
judge  shall  approve. 

■Lpp-ialation  S  1566  1  Enacted  March  11,  lands  so  contracted  for,  in  double  the  whole 
Is'V'lfbased  !n'|.robate*-Ac';"r85r,  §  183.  which  amount  of  payments  thereafter  to  become  due  on 
read:  "Such  sale  shall  be  made  subject  to  all  such  contract,  with  such  sureties  ^^  the  probate 
payments  that  may  thereafter  become  due  on  judge  shall  approve.  \\  hen  e'la/'^'^,,  "'^J;" 'V 
such  contracts,  and  if  there  be  any  such  pay-  §  1566  read  as  at  present,  except  for  the  amend- 
ments thereafter  to  become  due,  such  sale  shall  ments  of  1880.  ^  oan  o- 
not  be  confirmed  by  the  probate  judge,  until  the  g.  Amended  by  Code  Amdts.  ISSO.  p.^  »<. 
purchasers  shall  execute  a  bond  to  the  executor  (i)  substituting  "court"  for  "probate  Judge  be- 
and  administrator  for  his  benefit  and  indemnity,  {^re  "until,"  and  (2)  "court  or"  for  probate 
and  for  the  benefit  and  indemnity  of  the  persons  before  "judge  shall  approve." 
entitled   to    the    interest    of   the    deceased   in    the 

§  1567.  Purchaser  to  give  bond.  The  bond  must  be  conditioned  that  the 
purchaser  will  make  all  payments  for  such  land  that  become  due  after  the" 
date  of  the  sale,  and  will  fully  indemnify  the  executor  or  administrator  and 
the  persons  so  entitled  against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such  contract. 

Legislation  §1567.     Enacted  March  11,  1S73;  tor,   and   the  P^^on/^^^"   entitled    aga.nst   all   de- 
based   on    Probate    Act    1851.  §  184,    which    read:  mands,    '°^'\''}'^'^'''J''^^^^lZ\l^^^^^^^ 
"Such    bond    shall    be    conditioned    that    the    pur-  of  any   covenant   "'l/erwment   co^tainea    i 
chaser  will  make  all  payments  for  such  land  that  contract:  b»t  if  there  be  no  payments  merea 
shall  become  due  after  the  date  of  such  sale,  and  to  become  due  °"',f;i^,h^^^°"*'^^<=*'  ""^  '"""'  *"* 
will   fully   indemnify   the   executor   or   admimstra-  required  bj   the  purcliaser. 

§  1568.  Executor  to  assign  contract.  Upon  the  confirmation  of  the  sale, 
the  executor  or  administrator  must  execute  to  the  purchaser  an  assignment 
of  the  contract,  which  vests  in  the  purchaser,  his  heirs  and  assigns,  all  the 
right,  title,  and  interest  of  the  estate,  or  of  the  persons  entitled  to  the  inter- 
est of  the  decedent,  in  the  lands  sold  at  the  time  of  the  sale,  and  the  pur- 
chaser has  the  same  rights  and  remedies  against  the  vendor  of  such  land  as 
the  decedent  would  have  had  if  he  were  living. 

Legislations  156S      En.cted  March  11,  1873;  all   the   right     title    and   interest   of   the   persons 

based    on   Probate    Act    1851.  §185.    which    read:  f "titled    to     ^e    'n  ere.t    of    the    deceasea    ui    t^^^^^ 

"Upon  the  confirmation  of  such  sale,  the  executor  lands  sold  at  the  tiine  of  ^he  sale    and  sucn^a 

or    administrator    shall    execute    to    the    purchaser  chaser    shall    have    the    ^anie    rights   and   rejiiem  ^ 

an   assignment  of   the   contract,   which   assignment  against   the  ^^or^f   such   land  as   the   deceasea 

shall  vest  in  the  purchaser,  his  heirs  and  assigns,  would  have  had  if  he  were  living. 

§  1569.  Sales  by  executors  or  administrators  of  lands  under  mortgage  or 
lien.  When  any  sale  is  made  by  an  executor  or  administrator,  pursuant  to 
the  provisions  of  this  chapter,  of  lands  subject  to  any  mortgage  or  other  lien 
which  is  a  valid  claim  against  the  estate  of  the  decedent,  and  has  been  hied 
and  allowed,  or  presented  and  allowed,  the  purchase-money  must  be  applied, 
after  paying  the  necessary  expenses  of  the  sale,  first,  to  the  payment  and 
satisfaction  of  the  mortgage  or  lieu,  and  the  residue,  if  any,  in  due  course  of 
administration.  The  application  of  the  purchase-money  to  the  satisfaction 
of  the  mortgage  or  lien  must  be  made  without  delay ;  and  the  land  is  subject 
to  such  mortgage  or  lien  until  the  purchase-money  has  been  actually  so  ap- 
plied. No  claim  against  any  estate,  which  has  been  filed  and  allowed,  or 
presented  and  allowed,  is  affected  by  the  statute  of  limitations,  pending  the 
proceedings  for  the  settlement  of  the  estate.  The  purchase-money,  or  so 
much  thereof  as  may  be  sufficient  to  pay  such  mortgage  or  lien,  with  inter- 
est, and  any  lawful  costs  and  charges  thereon,  may  be  paid  into  the  court, 
to  be  received  by  the  clerk  thereof,  whereupon  the  mortgage  or  lien  upon 
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the  land  must  cease,  and  the  purchase-money  must  be  paid  over  by  the  clerk 
of  the  court  vv^ithout  delay,  in  payment  of  the  expenses  of  sale,  and  in  satis- 
faction of  the  debt  to  secure  which  the  mortgage  or  other  lien  was  taken, 
and  the  surplus,  if  any,  at  once  returned  to  the  executor  or  administrator, 
unless  for  good  cause  shown,  after  notice  to  the  executor  or  administrator, 
the  court  otherwise  directs. 

estate  of  the  deceased  has  a  right  to  peti- 
tion for  an  order  of  sale  of  such  realty; 
and  having  become  a  purchaser  at  the  sale, 
an  order  confirming  the  sale  and  authoriz- 
ing the  purchaser  to  apply  the  amount  of 
the  judgment  claim  in  payment  of  the  bid, 
after  payment  of  the  expenses  of  sale,  is 
authorized  by  this  section  and  §  1570,  post. 
Estate  of  Wiley,  138  Cal.  301;  71  Pac.  441. 
Enforcement  of  mortgage  claim.  The 
holder  of  a  claim  secured  by  mortgage  has 
two  modes  for  the  enforcement  of  its  pay- 
ment: he  may  institute  an  action  of  fore- 
closure under  §  1500,  ante,  in  which  the 
amount  of  his  recovery  will  be  limited  to 
the  proceeds  of  his  security,  or  he  may  pre- 
sent his  claim  to  the  executor  for  allow- 
ance, and,  under  this  section,  receive  the 
amount  allowed  therefor  from  the  pro- 
ceeds of  a  sale  made  under  the  supervision 
of  the  court,  and  if  those  proceeds  are  in- 
sufficient, he  may  share  equally  with  the 
other  creditors.  Visalia  Sav.  Bank  v.  Cur- 
tis, 135  Cal.  350;  67  Pac.  329. 

Mortgagee  subject  to  what  expense.  A 
mortgagee  cannot  be  subjected  to  any  gen- 
eral expenses  of  administration,  save  only 
those  of  the  sale  of  the  property  mort- 
gaged.  Estate  of  Murray,  18  Cal.  6S6. 

Mortgage  purchase-money  applied  to 
note  when.  Where  land  included  in  a 
mortgage,  not  presented  as  a  claim  against 
the  estate,  is  purchased  by  a  mortgagee 
upon  a  sale  thereof  by  the  estate,  he  can- 
not claim  an  application  of  the  purchase- 
money  as  a  credit  upon  the  mortgage  note, 
presented  and  allowed  as  a  claim  against 
the  estate.  Estate  of  Turner,  128  Cal.  388; 
60  Pac.  967. 

Statute  of  limitations.  The  provision 
in  this  section,  taking  a  claim,  which  has 
been  presented  and  allowed,  out  of  the 
statute  of  limitations,  is  a  special  statute, 
and  has  application  to  claims  against  the 
estate  only,  and  in  no  way  afTects  claims 
against  other  parties  or  against  the  prop- 
erty of  others,  or  the  contracts  of  other 
parties,  although  the  same  demand  may 
also  be  a  claim  against  the  estate.  Van- 
dall  V.  Tcague,  142  Cal.  471;  76  Pac.  35. 
The  statute  of  limitations  is  a  general 
statute,  and  must  be  applied  generally, 
and  in  all  cases  where  exception  to  its 
operation  is  not  specifically  made,  and 
these  exceptions  are  to  bo  applied  only  to 
enumerated  cnses  embraced.  Vandall  v. 
Teague,  142  Cal.  471;  76  Pac.  35.  After 
a  claim  founded  upon  a  note  secured  by 
a  mortgage  has  been  duly  presented  to  the 


Claim  secured  by  mortgage.  Ante,  §§  1497, 
1500. 

Deposit  in  court.    Ante,  §§  572-574. 

Legislation  §  1569.  1.  Enacted  March  11, 
187^;  based  on  Probate  Act  1851,  §  186,  as 
amended  by  Stats.  1863,  p.  698,  which  read: 
"When  any  sale  is  made  by  an  executor,  or  ad- 
ministrator, pursuant  to  the  provisions  of  this 
chapter,  of  land  subject  to  any  mortgage,  or  other 
lien,  which  is  a  valid  claim  against  the  estate  of 
the  deceased,  the  purchase-money  shall  be  applied, 
after  paying  the  necessary  expenses  of  the  sale, 
first  to  the  payment  and  satisfaction  of  the  mort- 
gage or  lien,  and  the  residue  in  course  of  admin- 
istration; such  application  of  the  purchase-money 
to  the  satisfaction  of  the  mortgage  or  lien,  shall 
be  made  without  delay,  and  the  land  shall  remain 
subject  to  such  mortgage  or  lien  until  the  pur- 
chase-money shall  have  been  actually  so  applied; 
provided,  however,  that  when  it  shall  be  shown 
to  be  necessary,  the  court  may  direct  that  suffi- 
cient of  such  purchase-money  may  be  retained  to 
meet  such  portion  of  the  family  allowance  and 
charges  and  expenses  of  administration  as  may 
properly  be  required  from  the  holder  of  such 
claim;  such  reservation  of  a  portion  of  the  pur- 
chase-money shall  not  prevent  the  discharge  of 
the  mortgage  or  lien;  and  no  lien  against  any 
estate  shall  be  affected  by  the  statute  of  limita- 
tions, pending  the  proceedings  for  the  settlement 
of  such  estate;  and,  provided,  further,  that  said 
purchase-money,  or  so  much  thereof  as  may  be 
sufficient  to  pay  such  lien  or  liens,  with  interest, 
and  any  lawful  costs  and  charges  thereon,  may  be 
paid  into  the  probate  court,  to  be  received  by  the 
clerk  thereof,  whereupon  the  lien  or  liens  upon 
the  land  shall  cease,  and  the  purchase-money 
shall  be  paid  over  by  the  clerk  of  the  court  with- 
out delay,  in  payment  of  the  expenses  of  the  sale 
and  in  satisfaction  of  the  debt  or  debts  upon 
which  such  mortgage,  or  other  lien  or  liens,  was 
or  were  given,  and  the  balance  shall  thereupon  at 
once  be  returned  to  the  executor  or  administra- 
tor, unless  for  good  cause  shown,  after  notice  to 
the  executor  or  administrator,  the  court  shall 
otherwise  direct."  The  changes  from  the  origi- 
nal code  section  are  noted  infra. 

2.  Amended  by  Code  Amdts.  1880,  p.  97,  (1) 
in  first  sentence,  striking  out  the  definite  article 
"the,"  in  the  phrase  "pursuant  to  the  provisions 
of  this  chapter";  (2)  in  the  fourth  sentence, 
striking  out  "probate,"  in  the  phrase  "may  be 
paid  into  the  probate  court." 

3.  Amendment  by  Stats.  1901,  p.  221;  un- 
constitutional.   See  note  ante,  §  5. 

4.  Amended  by  Stats.  1915,  p.  545,  (1)  in 
first  sentence,  inserting  (a)  the  definite  article 
"the,"  in  the  phrase  "pursuant  to  the  provisions 
of  this  chapter  (see  supra,  par.  2),  and  (b) 
"filed  and  allowed,  or,"  before  "presented  and 
allowed";  (2)  in  third  sentence,  inserting  "filed 
and  allowed,  or,"  before  "presented  and  allowed"  ; 
(3)  in  final  sentence,  striking  out  "the,"  before 
"sale,"  in  tho  phrase  "expenses  of  the  sale." 

Application  of  section.  The  provisions 
of  this  section  are  special,  and  uncon- 
trolled by  general  provisions  in  reference 
to  the  distribution  of  assets  and  payment 
of  debts.     Estate  of  Murray,  18  Cal.  686. 

"Lien"  includes  what.  An  attachment 
lien,  levied  prior  to  the  death  of  the  de- 
cedent, is  not  included  in  the  term  "lien," 
as  employed  in  this  section.  Myers  v. 
Mott,  29  Cal.  359;  89  Am.  Dec.  49.  The 
holder  of  a  judgment  lien  against  the  real 
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§§  1570,  1571 


personal  representative  of  the  deceased 
mortgagor,  and  allowed  and  approved,  the 
right  of  the  mortgagee  to  maintain  an 
action  to  foreclose  the  mortgage  is  not 
affected  by  the  statute  of  limitations, 
pending  the  proceedings  for  the  settle- 
ment of  the  estate  of  the  mortgagor.  Ger- 
man Sav.  &  L.  Soc.  V.  Hutchinson,  68  Cal. 
52;  8  Pae.  627.  Under  this  section,  an 
action  against  the  estate  to  foreclose  a 
mortgage  on  a  homestead  is  not  affected 
by  the  statute  of  limitations,  pending  the 
proceedings  for  the  settlement  of  the  es- 
tate, when  the  mortgage,  and  the  notes 
secured  thereby,  have  been  presented  to 
the  administrator  and  the  judge,  and 
allowed  by  them.  Wise  v.  Williams,  72 
Oal.  544;  14  Pac.  204.  Until  the  entry  of 
a  decree  discharging  the  executor,  the  ad- 
ministration of  the  estate  is  still  pend- 
ing: until  such  entry,  no  claim  against 
the  estate,  which  has  been  presented  and 
allowed,  is  affected  by  the  statute  of  limi- 
tations.   Dohs  V.  Dohs,  60  Cal.  255. 

Commissions  of  representative.  Where 
property  subject  to  a  mortgage  is  sold  by 
an  executor,  the  general  rule  is,  that  he 
is  entitled  only  to  commissions  on  the  net 
purchase  price  in  excess  of  the  encum- 
brance (Estate  of  Pease,  149  Cal.  167;  85 
Pac.  149) ;  but  where  a  mortgage  has  been 
presented  as  a  valid  claim  against  an  es- 
tate, and  a  sale  of  the  property  subject 
to  such  mortgage  is  made  to  a  third  party, 
the  executor  is  entitled  to  a  commission 
on  the  entire  purchase  price.  Estate  of 
Pease,  149  Cal.  167;  85  Pac.  149. 

Meaning  of  word  "claim."  See  note  ante, 
§  1494. 

§  1570.  The  holder  of  the  mortgage  or  lien  may  purchase  the  lands.  His 
receipt  to  the  amount  of  his  claim  a  valid  paj'^ment.  At  any  sale,  under 
order  of  the  court,  of  lands  upon  which  there  is  a  mortgage  or  lien,  the 
holder  thereof  may  become  the  purchaser,  and  his  receipt  for  the  amount  due 
him  from  the  proceeds  of  the  sale  is  a  payment  pro  tanto.  If  the  amount  for 
which  he  purchased  the  property  is  insufficient  to  defray  the  expenses  and 
discharge  his  mortgage  or  lien,  he  must  pay  to  the  court,  or  the  clei"k  thereof, 
an  amount  sufficient  to  pay  such  expenses. 

Legislation  §  1570.  1.  Enacted  March  11,  this  section  embraces  the  ordinary  iuda:- 
1873;    based    on    Probate    Act    1851,  §  186.     See  -•  -       -  .     J       fe 

ante,  Legislation  §  15(59.  When  enacted  in  1872, 
§  1570  read  as  at  present,  except  for  the  amend- 
ment of  1880. 

3.  Amended  by  Code  Amdts.  1880,  p.  97, 
omitting  "probate"  before  "court"  where  it  first 
occurs. 


Presentation  of  claim,  and  allowance 
and  approval  thereof,  no  bar  to  action  to 
foreclose  mortgage.    See  note  ante,  §  1497. 

Charging  joint  mortgagor.  Statute  of 
limitations.    See  note  ante,  §  1475. 

Lien  of  judgment  not  destroyed  by 
presentation  of  claim  and  recovery  of  an- 
other judgment.     See  note  ante,  §  1504. 

Death  of  defendant  destroys  attacluneni: 
lien.    See  note  ante,  §  1504. 

Preference  given  to  mortgage  debts 
limited  how.    See  note  post,  §  1644. 

Commissions  allowed  to  executor.  See 
note  post,  §  1618. 

CODE  COlVrMISSIONEES'  NOTE.  Stats.  1861, 
p.  645,  §  69;  Stats.  1863,  p.  698,  §  1.  It  is  not 
intended  here  to  do  more  than  to  refer  to  some 
decisions  arising  under  this  section,  since  the 
amendments  of  the  code  on  the  siibject  are  sup- 
posed to  have  obviated  many  of  the  difficulties 
which  give  rise  to  these  decisions.  See  amend- 
ment to  §  1500,  ante,  authorizing  action  to  fore- 
close mortgage.  Cases  cited:  Ellisson  v.  Halleck, 
6  Cal.  392;  Falkner  v.  Polsom,  6  Cal.  412; 
Belloc  V.  Rogers,  9  Cal.  128;  Estate  of  Murray, 
18  Cal.  687.  In  this  latter  case  this  section 
is  construed  expressly.  The  creditor  merely  gels 
the  benefit  of  his  contract,  and  is  subject  to  no 
other  costs  and  expenses  than  may  be  incurred 
in  the  enforcement  of  the  mortgage  security.  Fal- 
lon V.  Butler,  21  Cal.  28,  81  Am.  Dec.  140, 
where  the  enforcement  of  the  lien  is  said  to  be 
left  to  the  district  court,  through  an  equitable 
action,  such  as  is  now  provided  for  in  §  1500, 
ante,  expressly.  Willis  v.  Farley,  24  C;il.  499, 
cited  at  length  in  note  10  to  §  1493,  ante;  Ellis  v. 
Polhemus,  27  Cal.  354,  also  cited  at  length  in 
same  note;  Myers  v.  Mott,  29  Cal.  363;  89 
Am.  Dec.  49,  also  cited  ante;  Racouillat  v.  Sanse- 
vain,  32  Cal.  376,  where  the  mortgage  was  not 
properly  recorded,  or  more  than  a  contract  or  ex- 
ecutory agreement;  and  see  also  Bank  of  Stockton 
v.  Howland,  cited  at  length  in  note  to  §  1502, 
ante.  See  also  notes  to  §§  1490-1494,  ante,  and 
cases  cited. 


ment  lien,  whether  or  not  execution  has 
been  taken  out  and  lew  made  under  it.  Es- 
tate of  Wiley.  138  Cal.  301 ;  71  Pac.  441. 

Purchase  by  holder  of  judgment  lien. 
Application  of  payment.  See  note  ante, 
§  1509. 

CODE  COMMISSIONERS'  NOTE.  See  cases 
and  notes  cited  in  preceding  note;  also  Estate  of 
Murray,  18  Cal.  6S7;  Ellis  v.  Polhemus,  27  Cal. 
354  ;  Estate  of  Lewis,  39  Cal.  308. 


Application  of  sections.  The  first  clause 
of  this  section  is  to  be  read  in  connection 
with  the  provisions  of  §  1569,  and  §§  1493, 
1497,  ante.  Estate  of  Turner,  128  Cal. 
388;   60   Pac.  967.     The  lien  spoken  of  in 

§  1571.  Administrator  and  executor  liable  for  misconduct  in  sale.  If 
there  is  any  neglect  or  misconduct  in  tlie  proceedings  of  the  executor  in  rela- 
tion to  any  sale,  by  which  any  person  interested  in  the  estate  suffers  dam- 
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age,  the  party  aggrieved  may  recover  the  same  in  an  action  upon  the  bond 

of  the  executor  or  administrator,  or  otherwise. 

that  the  plaintiff  has  been  actually  dam- 
aged by  the  sale;  and  where  the  complaint 
contains  no  averments  with  respect  to  any 
proceedings  in  the  probate  court  subse- 
quent to  the  confirmation  of  the  sale,  and 
affirmatively  shows  that  the  land  was  sold 
for  its  full  value,  no  damage  is  alleged, 
and  the  plaintiff  will  be  left  to  his  remedy 
in  the  j^robate  court.  Weihe  v.  Statham, 
67  Cal.  245;  7  Pac.  673. 


Bond  of  executor,  etc.    Ante,  §§  1387  et  seq. 

Legislation  g  1571.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  188,  which  read: 
"If  there  shall  be  any  neglect  or  misconduct  in 
the  proceedings  of  the  executor  in  relation  to  any 
sale  by  which  any  person  interested  in  the  estate 
shall  suffer  damages,  the  party  aggrieved  may  re- 
cover the  same  in  a  suit  upon  the  bond  of  the 
executor  or  administrator,  or  otherwise,  as  the 
case  may  require." 

Action  against  executor  stated  how.     In 

an  action,  under  this  section,  to  recover 
on  the  bond  of  an  executor,  for  his  ne- 
glect or  misconduct  in  the  proceedings  in 
relation  to  a  sale  of  the  real  estate  of 
the    deceased,    the    complaint    must    show 


CODE  COMMISSIONERS'  NOTE.  See  Haynes 
V.  Meeks,  20  Cal.  317,  and  Boyd  v.  Blankman, 
29  Cal.  34;  87  Am.  Dec.  146,  both  frequently  re- 
ferred to  ante.  A  creditor  is  interested  in  the 
estate.    Tompkins  v.  Weeks,  26  Cal.  57. 


ecutor  to  recover  double  the  value  of  the 
land  sold;  but  this  section  does  not  au- 
thorize an  action  against  the  sureties  on 
his  official  bond.  Weihe  v.  Statham,  67 
Cal.  245;  7  Pac.  673. 

CODE  COMMISSIONERS'  NOTE.  Under  our 
statute,  the  right  to  possess  the  realty  is  in  the 
administrator,  till  the  estate  is  settled  or  dis- 
tribution made,  and  till  then  neither  the  heirs 
nor  their  grantees  can  maintain  ejectment.  Meeks 
V.  Hahn,  20  Cal.  628.  This  rule,  however,  is 
changed  by  the  amendment  to  §  1452,  ante;  see 
also  Boyd  v.  Blankman,  29  Cal.  35;  87  Am.  Dec. 
146.  For  fraudulent  sale,  see  Scott  v.  Umbarger, 
41  Cal.  410,  cited  in  note  to  §  1778,  post. 


§1572.  Fraudulent  sales.  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or  otherwise  than  under 
the  provisions  of  this  chapter,  is  liable  in  double  the  value  of  the  land  sold, 
as  liquidated  damages,  to  be  recovered  in  an  action  by  the  person  having  an 
estate  of  inheritance  therein. 

Prohibited  connection  with   sale.    Post,  §  1576. 

Legislation  §  1572.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  189,  which  read: 
"Any  executor  or  administrator  who  shall  fraudu- 
lently sell  any  real  estate  of  his  testator  or  in- 
testate, contrary  to  the  provisions  of  this  chap- 
ter, shall  be  liable  in  double  the  value  of  the 
land  sold,  as  damages,  to  be  recovered  in  an  ac- 
tion by  the  person  having  an  estate  of  inheritance 
therein." 

Application  of  section.  Under  this  sec- 
tion, one  having  an  estate  of  inheritance 
in  land,  fraudulently  sold  by  an  executor, 
may  maintain  an  action  against  such  ex- 

§  1573.  Limitation  of  actions  for  vacating  sale,  etc.  No  action  for  the  re- 
covery of  any  estate  sold  by  an  executor  or  administrator,  under  the  provi- 
sions of  this  chapter,  can  be  maintained  by  any  heir  or  other  person  claim- 
ing under  the  decedent,  unless  it  be  commenced  within  three  years  next 
after  the  settlement  of  the  final  account  of  the  executor  or  administrator. 
An  action  to  set  aside  the  sale  may  be  instituted  and  maintained  at  any  time 
within  three  years  from  the  discovery  of  the  fraud,  or  other  grounds  upon 
which  the  action  is  based. 

255;  125  Pac.  931.  This  section  has  no 
application  in  a  case  where  no  sale  of 
real  estate  was  attempted  and  none  made. 
Janes  v.  Throckmorton,  57  Cal.  368. 

Statute  runs  when.  Where  no  title 
vests  under  a  probate  sale,  and  possession 
is  not  taken  by  the  purchaser,  the  limita- 
tion of  tliree  years  prescribed  by  this  sec- 
tion, which  is  purely  a  statute  of  repose, 
does  not  affect  the  question  of  title,  nor 
confer  title  upon  the  purchaser:  the  title 
still  remains  in  the  heirs  and  their 
grantees.  Gage  v.  Downey,  94  Cal.  241; 
29  Pac.  635.  Upon  a  void  sale  of  realty 
by  an  executor,  the  statute  of  limitations 
of  three  years  after  the  settlement  of  the 
final  account,  prescribed  by  this  section, 
begins  to  run  after  the  lapse  of  a  reason- 
able time  in  which  to  obtain  a  settlement 


Persons  under  disahility,  provision  inapplic- 
able to.    Post,  §  15  74. 

Discovery  of  the  fraud,  within  three  years  of. 
Ante,  §  338,  subd.  4. 

Legislation  §  1573.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  190,  which 
read:  "No  action  for  the  recovery  of  any  estate, 
sold  by  an  executor  or  administrator  under  the 
provisions  of  this  chapter,  shall  be  maintained  by 
any  heir  or  other  person  claiming  under  the  de- 
ceased testator  or  inlestatf.  unless  it  be  com- 
iTionced  within  three  years  next  after  the  sale." 
When  enacted  in  1872,  §  1573  read  as  at  present, 
except  for  the  amendment  of  1880. 

3.  Amended  by  Code  Amdts.  1880,  p.  112, 
substituting  "settlement  of  the  final  account  of 
the   executor  or  administrator"   for   "sale." 

3.  Amendment  by  Stats.  1901,  p.  222;  un- 
constitutional.   See  note  ante,  §  5. 

Application  of  section.  The  statute  ap- 
plies to  all  sales,  void  as  well  as  voidable. 
Harlan  v.  Peck,  33  Cal.  515;  91  Am.  Dec. 
€53;  Bagley  v.  San  Francisco,  19  Cal.  App. 
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thereof.  Dennia  v.  Bint,  122  Cal.  39;  68 
Am.  St.  Rep.  17;  54  Pac.  378. 

Minors  barred  when.  The  statute  of 
limitations  prescribed  by  this  section  does 
not  run,  where  the  heirs  have  no  cause 
of  action  against  the  purchaser;  and  where 
the  purchaser  recognized  the  title  of  minor 
heirs,  and  held  and  continued  to  hold  for 
them  during  their  minority,  and  after 
their  majority  as  tenant  in  common  with 
them,  they  have  no  cause  of  action  against 
him,  and  are  not  barred  during  such  recog- 
nition of  their  title  and  holding  by  the 
purchaser  for  them.  Campbell  v.  Drais, 
125  Cal.  253;  57  Pac.  994.  A  person  who 
has  not  given  the  ofiScial  bond  required 
by  law,  and  who  is  not  even  under  the 
sanction  of  an  oath  of  office,  cannot  be 
said  to  represent  the  interests  of  the 
minors,  so  as  to  raise  the  bar  of  the  stat- 
ute of  limitations  against  them.  Staples 
V.  Connor,  79  Cal.  14;  21  Pac.  380. 

Prescriptive  title  by  heir  gained  when. 
Where  the  purchaser  of  land  at  a  probate 
sale  never  took  possession,  an  heir  of  the 
decedent,  who  represents  all  the  title  cast 
by  the  inheritance,  may  enter  upon  and 
acquire  title  to  the  land  by  prescription. 
Dougherty  v.  Miles,  97  Cal.  568;  32  Pac. 
597. 

CODE  COMMISSIONERS'  NOTE.  See  §  1452, 
ante,  and  note ;  also  note  to  the  preceding  sec- 
tion, and  Scott  v.  Umbarger,  there  cited.  In 
the  case  of  Meeks  v.  Kirby,  1  Cal.  Unrep.  711, 
Wallace,  J.,  for  the  court,  says:  "That  the  pro- 
visions of  this  section  [as  it  stood  before  the 
adoption  of  the  code,  the  last  sentence  having 
been  thereby  inserted]  apply  to  sales  absolutely 
void  for  want  of  jurisdiction,  as  contradistin- 
truished  from  sales  voidable  merely  for  some  de- 
fect in  procedure,  was  determined  by  this  court 
in  Harlan  v.  Peck,  33  Cal.  515;  91  Am.  Dec. 
653,  and  reaffirmed  here  in  Harlan  v.  Miller  (Janu- 
ary term,   1868,  not  reported)  ;   and  the  reasoning 

§  1574.  To  what  cases  preceding  section  not  to  apply.  The  preceding  sec- 
tion shall  not  apply  to  minors  or  others  under  any  legal  disability,  to  sue  at 
the  time  when  the  right  of  action  first  accrues;  but  all  such  persons  may 
commence  an  action  at  any  time  within  three  years  after  the  removal  of  the 
disability. 


of  Sanderson,  J.,  in  the  opinion  he  delivered  in 
the  former  case,  is,  we  think,  unanswerable.  It 
is  urged,  however,  that  the  plaintiff's  case  is 
saved  from  the  bar  of  §  190  (this  code  §  1573) 
by  the  effect  of  the  immediately  succeeding 
§191  (Code  §1574).  .  .  .  It  is  said  that  Meeks 
the  plaintiff,  was  under  disability  to  sue,  be- 
cause by  §  114  (Code  §  1452,  ante),  and  the  con- 
struction first  given  it  by  '.liis  court  in  Meeks 
V.  Hahn,  20  Cal.  620  (cited  in  note  to  §  1452, 
ante),  and  since  then  steadily  adhered  to,  the 
administrator  of  the  estate  of  Harlan  was  alone 
authorized  to  bring  an  action  to  recover  the  prem- 
ises, and  of  course  neither  the  heirs  at  law  of 
Harlan,  nor  Meeks,  their  grantee,  could  have 
maintained  the  action,  pending  the  administration 
in  the  probate  court.  It  does  not  follow,  how- 
ever, that  because  Meeks's  title  such  as  it  was, 
would  not,  in  point  of  law,  have  supported  an 
action  to  recover  the  possession  of  the  premises, 
lie  is  thortby  himself  become  a  person  'under 
legal  disability  to  sue,'  and  whose  right  of  action 
is  therefore  saved  to  him  by  §  191  (Code  §  1574, 
post).  It  cannoi  be  said,  that  a  party  is  under 
legal  disability  to  sue,  within  the  intent  of  the 
statute,  merely  because  his  alleged  cause  of  ac- 
tion is  not  invincible,  or  because  his  adversary 
might  be  possessed  of  a  defense  which,  if  prop- 
erly interposed,  would  defeat  the  action,  such 
for  instance,  as  the  fact  here,  that  the  adminis- 
tration of  the  estate  is  still  pending.  I  think 
the  disability  here  meant  is  something  personal 
to  the  party,  and  has  no  reference  to  the  mere 
condition  of  his  title."  The  court  then  proceeds 
to  discuss  the  statute  as  one  of  repose,  to  be 
available  to  minors  and  others  claiming  under 
the  decedent.  The  addition  to  the  old  section 
made  by  the  code  places  actions  for  frauds  in 
sales  under  the  probate  practice  on  precisely  the 
same  footing  with  others  of  like  character.  Jus- 
tice Crockett,  in  a  separate  opinion,  concurred 
in  the  conclusion,  as  also  in  the  opinion  that 
the  disability  is  personal.  It  was  not  intended 
by  this  amendment  to  give  a  right  of  action  to 
recover  an  estate  sold  in  due  course  of  adminis- 
tration in  cases  other  than  such  as  are  now  recog- 
nized by  the  courts  under  the  section  prior  to 
amendment  (see  Racouillat  v.  Requena,  36  Cal. 
657),  but  simply  to  fix  the  limitation  of  the  time 
within  which  such  action  might  be  brought  at 
the  same  period  as  in  other  cases  fixed  in  subd.  4, 
§  338,  ante.  See  Meeks  v.  Kirby,  supra,  concur- 
ring opinion  by  Judge  Crockett,  suggesting  legis- 
lation. 


Legislation  §  1574.  Enacted  March  11,  1873; 
based    on    Probate    Act    1851.  §  191.    substituting 

(1)  "first   accrues"    for    "shall    first    accrue,"    and 

(2)  "an"   for  "such"   before   "action." 

Application  of  general  statute  of  limita- 
tions. The  period  of  limitation  prescribed 
in  this  section  and  §  1573,  ante,  is  not  the 
only  limitation  upon  which  purchasers  at 
probate  sales  may  rely.  Dennis  v.  Bint, 
122  Cal.  39;  68  Am.  St.  Rep.  17;  54  Pac. 
378. 

When  statute  operates.  A  complaint 
averring  a  discovery  of  the  grounds  of 
action  within  three  years  next  before 
the  commencement  of  the  action,  without 
offering  any  explanation  or  excuse  for  the 
ignorance  of  the  plaintiffs  concerning  pat- 
ent facts,  does  not  save  the  operation  of 
the  statute.  Dennis  v.  Bint,  122  Cal.  39; 
68  Am.  St.  Rep.  17;  54  Pac.  378.     It  is  a 


minor  heir's  legal  duty,  after  attaining 
majority,  to  inquire  as  to  sales  made  of 
his  ancestor's  estate:  the  matters  being 
of  public  record,  the  inquiry  would  give 
him  means  of  knowledge  of  all  the  facts. 
Bagley  v.  San  Francisco,  19  Cal.  App.  255; 
125  Pac.  931. 

Collateral  attack.  A  private  sale  of 
real  estate,  under  a  power  given  by  the 
will  to  the  executors,  made  without  notice, 
which  was  reported  to  and  confirmed  by 
the  probate  court,  is  not  subject  to  col- 
lateral attack,  as  against  the  purchaser, 
by  an  heir,  made  thirty-three  years  after 
the  confirmation,  and  nearly  twenty  years 
after  such  heir  had  ceased  to  be  a  minor; 
and  a  plea  of  a  want  of  actual  knowledge 
of  the  sale,  until  three  years  before  the 
commencement  of  the  action,  cannot  jus- 
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tifv  the  long  delay  in  bringing  suit.    Bag-  CODE    COMMISSIONEES'   NOTE.     See    "dis- 

,     •'  o         TTi        „•   „„     in    n«i      Ar^v>     9'^'^.        ability,"   construed  in  note  to  the  preceding  sec- 

ley   V.    San   Francisco,    19    Cal.   App.    ^55,        tion.    Meeks  v.  Kirby. 

125  Pae.  931. 

§  1575.  Account  of  sale  to  be  returned.  When  a  sale  has  been  made  by 
an  executor  or  administrator  of  any  property  of  the  estate,  real  or  personal, 
he  must  return  to  the  court,  within  thirty  days  thereafter,  an  account  of 
sales,  verified  by  his  affidavit,  or  in  case  of  his  absence  from  the  county,  or 
other  inability,  by  the  affidavit  of  his  attorney.  If  he  neglects  to  make  such 
return,  he  may  be  punished  by  attachment,  or  his  letters  may  be  revoked, 
one  day's  notice  having  been  first  given  him  to  appear  and  show  cause  why 
such  attachment  should  not  issue,  or  such  revocation  should  not  be  made. 


Attacliment  for  contempt.      Ante,  §§  1212  et  seq. 
Notice    by    citation.     Post,  §  1710;    also    post, 
§§ 1707-1709. 

Legislation  §  1575.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  192,  which 
read:  "Whenever  a  sale  has  been  made  by  an 
executor  or  administrator  of  any  property  of  the 
estate,  real  or  personal,  it  shall  be  his  duty  to 
return  to  the  probate  court,  at  its  next  term 
thereafter,  an  account  of  sales  verified  by  his  affi- 
davit. If  he  neglects  to  make  such  return,  he 
may  be  punished  by  attachment,  or  his  letters 
may  be  revoked,  one  day's  notice  having  been 
first   given   him   to   appear   and   show   cause  why 


such  attachment  should  not  issue  or  such  revoca- 
tion should  not  be  made."  When  enacted  in  1872 
§  1575  read  as  at  present,  except  for  the  amend- 
ments of  1880  and  1897. 

3.  Amended  by  Code  Amdts.  18S0,  p.  98, 
substituting  "court,  within  thirty  days"  for  "pro- 
bate court,  at  its  next  term." 

3.  Amended  by  Stats.  1897,  p.  58,  inserting 
"or  in  case  of  his  absence  from  the  county,  or 
other  inability,  by  the  affidavit  of  his  attorney," 
at  end  of  first  sentence. 

4.  Amendment  by  Stats.  1901,  p.  222;  un- 
constitutional.    See  note  ante,  §  5. 

CODE  COIMMISSIONERS'  NOTE.  See  notes 
to  §§  1553,  1554,  1555,  ante. 


§  1576.  Executor,  etc.,  not  to  be  purchaser.  No  executor  or  administra- 
tor must,  directly  or  indirectly,  purchase  any  property  of  the  estate  he 
represents,  nor  must  he  be  interested  in  any  sale. 


Purchase  by  administrator,  etc.  forbidden. 
Post,  §  1617. 

Legislation  8  1576.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  193,  which 
read:  "Xo  executor  or  administrator  shall  directly 
or  indirectly  purchase  any  property  of  the  estate 
he  represented." 

2.  Amendment  by  Stats.  1901,  p.  222;  un- 
constitutional.    See  note  ante,  §  5. 

Section  restates  a  universal  legal  prin- 
ciple. This  section  is  only  a  declaration 
of  the  jjre-existing  principle  of  law,  that 
a  trustee  must  not  deal  with  himself  (Bur- 
ris  V.  Adams,  96»  Cal.  664;  31  Pac.  565); 
it  is  a  universal  rule,  that  courts  will  not 
aid  parties  in  the  enforcement  of  con- 
tracts interdicted  by  law;  and  this  rule 
is  founded  upon  public  policy,  and  should 
be  rigidly  enforced  by  the  courts,  as  stand- 
ing upon  the  great  moral  obligation  to 
refrain  from  placing  one's  self  in  rela- 
tions which  ordinarily  excite  a  conflict  be- 
tween self-interest  and  integrity.  Jones  v. 
Hanna.  81  Cal.  507;  22  Pac.  883. 

Construed  against  representative.  Where 
an  administrator,  at  his  own  sale,  becomes 
the  purchaser,  through  another  person,  of 
laud  of  the  estate,  there  are  strong  reasons 
for  holding  that  the  relation  of  trustee 
and  cestui  que  trust  is  not,  by  the  fact  of 
the  sale,  shifted  from  the  land  to  the  pro- 
ceeds of  the  sale,  but  that  the  administra- 
tor remains  a  trustee,  as  to  the  land,  until 
the  heir  affirms  the  sale.  Boyd  v.  Blanlc- 
man,  29  Cal.  19;  87  Am.  Dec.  146.  Where 
the  administrator,  through  another  person, 
purchases  at  his  own  sale,  under  an  order 


of  court,  land  of  his  intestate,  which  is 
subsequently  conveyed  to  him  by  such  per- 
son, the  heir  retains  such  an  equitable  in- 
terest in  the  land  as  may  be  assigned,  and 
the  assignee  may  maintain  an  action 
against  the  administrator  to  enforce  the 
trust.  Boyd  v.  Blankman,  29  Cal.  20;  87 
Am.  Dec.  146.  An  administrator  who  in- 
duces an  heir,  by  representations  false  in 
fact,  though  made  without  fraudulent  in- 
tent, to  convey  to  him  his  interest  in  the 
estate,  and  afterwards  procures  the  inter- 
est to  be  distributed  to  himself,  becomes 
an  involuntary  trustee  for  the  heir  (Win- 
gerter  v.  Wingerter,  71  Cal.  105;  11  Pac. 
853);  but  an  administrator  has  a  perfect 
right  to  purchase  from  one  to  whom  a  pro- 
bate sale  has  been  made,  after  he  has 
ceased  to  be  administrator  and  the  admin- 
istration closed:  there  is  nothing  irregular 
or  improper  upon  the  face  of  such  pur- 
chase. Burris  v.  Adams,  96  Cal.  664;  31 
Pac.  565. 

Sal©  voidable,  not  void.  A  sale  made  to 
an  administrator  per  interpositam  per- 
sonam is  voidable,  but  not  void.  Burris 
V.  Kennedy,  108  Cal.  331;  41  Pac.  458. 
The  purchase,  through  another  person,  of 
land  of  intestate,  by  administrator,  at  his 
own  sale,  is  not  void,  but  only  voidable 
at  the  election  of  the  heirs  or  other  per- 
sous  interested  in  the  estate,  who  may 
have  the  sale  set  aside  and  the  adminis- 
trator declared  a  trustee.  Boyd  v.  Blanlc- 
nian,  29  Cal.  19;  87  Am.  Dec.  146;  French 
V.  Phelps,  20  Cal.  App.  101;  128  Pac.  772. 
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A  contract  by  the  administratrix,  with  the  Purchase,    by    administrator,    of    claims 

purchaser    at    au    aiirainistrator's    sale,    to  against  estate.    See  note  post,  §  1617. 

purchase  the  property  from  him  before  the 

confirmation  of  the  sale,  is  a  violation  of  Purchase  by  executor  or  administrator  at  own 

,,  .            ,.          .     ,     T                .            1        ii            1  sale.    See  note  12  Am.  Dec.  8o. 

this  section,  but  does  not  render  the  sale  Validity  of  sale  to  surety  on  executor's  bond. 

or  conveyance  to  the  administratrix  abso-  See  note  4  L.  R.  A.  (N.  S.)  820. 

l'i*,®'^/T?''^-.?o""'^   ""•   ^e^^^'l^^'   108    Cal.  CODE  COMMISSIONERS'  NOTE.    See  Boyd  v. 

331;  41  PaC.  458.  Blankman,  29  Cal.  37;  87  Am.  Dec.  146. 

ARTICLE  V. 

MORTGAGES  AND  LEASES  OF  REAL  ESTATE  IN  CERTAIN  CASES. 

§  1577.     Mortgage,   lease,   or  sale   of   estate  prop-         §  1579.     Manner  of  obtaining  order  to  lease,   etc. 
erty.  §  1580.    Proceedings  to  obtain  order  to  sell  mine. 

§  1578.     Manner   of  obtaining  authority   to   mort- 
gage, etc. 

Legislation  Article  V.  Added  by  Stats.  18S7,  for  the  purpose  of  authorizing  executors  and  ad- 
p.  115,  by  "An  Act  to  amend  and  supplement  an  ministrators  to  make  mortgages  and  leases  of  the 
act  entitled  'An  Act  to  establish  a  Code  of  Civil  real  estate  of  decedents."  The  article  then  con- 
Procedure,'  approved  March  11,  1872,  and  to  add  sisted  of  §  §  1577-1579.  See  title  Legislation,  un- 
a  new  article  thereto,  to  be  known  as  article  five,  der  each  section,  for  amendments,  etc. 
of   chapter   seven,    of    title   eleven,    of   part    three, 

§  1577.  Mortgage,  lease  or  sale  of  estate  property.  Whenever,  in  any 
estate  now  being  administered,  or  that  may  hereafter  be  administered,  or  in 
any  guardianship  proceeding  now  pending,  or  that  may  hereafter  be  pend- 
ing, it  shall  appear  to  the  superior  court,  or  a  judge  thereof,  to  be  for  the 
advantage  of  the  estate  to  raise  money  upon  a  note  or  notes  to  be  secured  by 
a  mortgage  of  the  real  property  of  any  decedent,  or  of  a  minor,  or  an  incom- 
petent person,  or  any  part  thereof,  or  to  make  a  lease  of  said  real  property, 
or  any  part  thereof,  or  to  agree  to  sell  or  give  an  option  to  purchase  a  min- 
ing claim,  or  mining  claims,  or  real  property  worked  as  a  mine,  or  an  undi- 
vided interest  in  real  property,  the  court  or  judge,  as  often  as  occasion 
therefor  shall  arise  in  the  administration  of  any  estate,  or  in  the  course  of 
any  guardianship  matter,  may  on  a  petition,  notice,  and  hearing  as  provided 
in  this  article,  authorize,  empower  and  direct  the  executor  or  administrator, 
or  guardian  of  such  minor  or  incompetent  person,  to  mortgage  such  real 
property,  or  any  part  thereof,  and  to  execute  a  note  or  notes  to  be  secured 
by  such  mortgage,  or  to  lease  such  real  estate,  or  any  part  thereof,  or  to 
enter  into  an  agreement  to  sell  such  real  estate,  or  any  part  thereof,  or  to 
give  an  option  to  purchase  such  real  estate  or  any  part  thereof.  The  pro- 
ceedings to  be  taken  to  obtain  an  order  to  enter  into  an  agreement  for  the 
sale  of  or  for  an  option  to  purchase  a  mining  claim  or  claims  or  real  prop- 
erty Avorked  as  a  mine,  and  the  effect  thereof  shall  be  as  provided  in  section 
one  thousand  five  hundred  eighty  of  this  code,  and  the  provisions  of  said 
section  in  so  far  as  applicable  shall  also  govern  the  proceedings  to  be  taken 
to  obtain  an  order  to  enter  into  an  agreement  for  the  sale  of  or  for  an  option 
to  purchase  an  undivided  interest  in  real  property  and  the  effect  thereof. 

Sale  of  mines.    See  ante,  §  1529.  2.   Amended    by    Stats.     1891,    p.    247,    and 

To„:,.io<-v>.,  «  ir.T^       1       All   J  I      £>*„»,.    ^  aav  *^^"    read:    "§1577.   Whenever,  in  any  estate  now 

Legislations  1577       1.    Added  by  Stats^l887,  ^^^-       administered,  or  that  may  hereafter  be  ad- 

p     ll.,,aud    hen   read:     .§1577.    Wlienever     .   any  ministered,  it  shall   appear  to  the  superior   court, 

estate  now  being  administered,   or  that  may  hero-  ;„h<to    t>,n.-or./     tX  k^    f^,.   ♦!,„    „,)    „„f„ ^i 

after  be  adminislered,  it  shall  Appear  to  the   supe-  th/p.t«.f  fn   r.f°  '   !°    ^^  /°'    ""^    advantage    of 

rior  court,   or  a   judge   thereof,   to   be   for   the   ad-  *^^  ^"^"'^it  Zl     money   by   a   mortgage   of   the 

vantage   o     the  estate   to   raise  monev  by   a  mort-  ll^^:^ZlZ\l,./^   ^  decedent,   or  of  a  mmor,  or 

gage  o{  the  real  propertv  of  the  decedent,   or  any  f^    ^competent    person,    or    any    part    thereof,    or 

part    thereof,    or   to    nuike   a    lease   of   said   realty,  ^o  make  a  lease  of  said  realty,  or  any  part     here- 

or  any  part  thereof,   the   court  or  judge,   as  often  o^-  ^^^  court  or  judge,   as  ofter  as  occasion  there- 

aa  occasion  therefor  shall  arise  in  the  administra-  for   shall    arise   in    the    administration    of   any    es- 

tion    of    any    estate,    niav,    on    a    petition,    notice,  tate,   may,   on   a   petition,   notice,   and  hearing,    as 

and  hearing  as  provided  for  in  this  article,  author-  provided  in   this  article,   authorize,   empower,   and 

ize,  empower,  and  direct  the  executor  or  adminis-  direct  the  executor,  or  administrator,  or  guardian 

trator   to    mortgage   or   lease   such   real   estate,    or  of  such  minor  or  incompetent  person  to  mortgage 

any  part  thereof."  or  lease  such  real  estate,  or  any  part  thereof." 
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3.  Amended  by  Stats.  1S93,  p.  72,  (1)  after 
"to  raise  money,"  adding  "upon  a  note  or  notes, 
to  be  secured,"  (2)  in  latter  part  of  section,  af- 
ter "to  mortgage,"  omitting  "or  lease,"  and  (3) 
at  end  of  section,  after  "thereof,"  adding  "and  to 
execute  a  note  or  notes  to  be  secured  by  such 
mortgage,  or  to  lease  such  real  estate,  or  any 
part  thereof,"  these  words  then  ending  the  sec- 
tion. 

4.  Amendment  by  Stats.  1901,  p.  223;  un- 
constitutional.    See  note  ante,  §  5. 

5.  Amended  by  Stats.  1909,  p.  465,  and  then 
read:  "§  1577.  Whenever,  in  any  estate  now  be- 
ing administered,  or  that  n>ey  hereafter  be  ad- 
ministered, it  shall  appear  to  the  superior  court, 
or  a  judge  thereof,  to  be  for  the  advantage  of 
the  estate  to  raise  money  upon  a  note  or  notes 
to  be  secured  by  a  mortgage  of  the  real  property 
of  any  decedent,  or  of  a  minor,  or  an  incompetent 
person,  or  any  part  thereof,  or  to  make  a  lease 
of  said  realty,  or  any  part  thereof,  or  to  agree  to 
sell  a  claim,  or  mining  claims,  or  real  property 
worked  as  a  mine,  the  court  or  .iudge,  as  often  as 
occasion  therefor  shall  arise  in  the  administration 
of  any  estate,  may  on  a  petition,  notice,  and  hear- 
ing as  provided  in  this  article,  authorize,  em- 
power and  direct  the  executor  or  administrator, 
or  guardian  of  such  minor  or  incompetent  per- 
son, to  mortgage  such  real  estate,  or  any  part 
thereof,  and  to  execute  a  note  or  notes  to  be 
secured  by  such  mortgage,  or  to  lease  such  real 
estate,  or  any  part  thereof,  or  to  enter  into  an 
agreement  to  sell  such  real  estate,  or  any  part 
thereof." 

6.  Amended  by  Stats.  1913,  p.  16,  (1)  at  be- 
ginning of  section,  inserting  "or  in  any  guardian- 
ship proceeding  now  pending,  or  that  may  here- 
after be  pending";  (2)  substituting  "or  to  make 
a  lease  of  said  real  property,  or  any  part  thereof, 
or  to  agree  to  soil  or  give  an  option  to  purchase 
a  mining  claim,"  for  "or  to  make  a  lease  of  said 
realty,  or  any  part  thereof,  or  to  agree  to  sell  a 
claim";  (3)  after  "in  the  administration  of  any 
estate,"  inserting  "or  in  the  course  of  any  guard- 
ianship matter";  (4)  after  "as  provided  in  this 
article,"  inserting  "and  section  fifteen  hundred 
and  eighty  of  this  code";  (5)  at  end  of  section, 
adding  "or  to  give  an  option  to  purchase  such 
real  estate  or  any  part  thereof." 

7.  Amended  by  Stats.  1915,  p.  1492,  (1)  after 
"or  real  property  worked  as  a  mine,"  inserting 
"or  an  undivided  interest  in  real  property";  (2) 
striking  out  "and  section  fifteen  hundred  and 
eighty  of  this  code,"  added  in  1913  (see  supra, 
par.  6);    (3)  adding  the  final  sentence. 

§  1578.  Manner  of  obtaining  authority  to  mortgage,  etc.  To  obtain  an 
order  to  mortgage  such  reality,  the  proceedings  to  be  taken  and  the  effect 
thereof  shall  be  as  follows : 

First.  The  executor  or  administrator  of  any  estate,  or  guardian  of  any 
minor  or  incompetent  person,  or  any  person  interested  in  the  estates  of  such 
decedents,  minors,  or  incompetent  persons,  may  file  a  verified  petition 
showing : 

1.  The  particular  purpose  or  purposes  for  which  it  is  proposed  to  make 
the  note  or  notes  and  mortgage,  which  shall  be  either  to  maintain  the  ward 
and  his  family  or  to  maintain  and  educate  the  ward  when  a  minor,  or  to  pay 
the  debts,  legacies,  or  charges  of  administration,  or  to  pay,  reduce,  extend, 
or  renew  some  lien  or  mortgage  already  subsisting  on  said  realty  or  some 
part  thereof;  or,  if  the  application  be  made  by  the  guardian  of  any  minor 
or  incompetent  person,  to  erect,  alter  or  repair  buildings  or  other  structures 
upon,  or  otherwise  to  improve,  the  realty  proposed  to  be  mortgaged,  or  some 
part  thereof. 

2.  A  statement  of  the  facts  and  circumstances  showing  the  insufficiency 
of  the  income  of  the  estate  under  guardianship  to  maintain  the  ward  and 


Jurisdiction  conferred  when.  Where 
there  are  jiressing  demands  against  an  es- 
tate, and  the  property  cannot  be  acid  at 
once  without  great  sacrifice,  the  probate 
court  has  jurisdiction  to  authorize  a  mort- 
gage to  pay  off  such  demands.  Stambach 
V.  EmersonJ  6  Cal.  Unrep.  986;  69  Pae.  856. 
To  authorize  a  mortgage  of  the  property 
of  the  estate  for  the  express  purpose  of 
raising  money  with  which  to  pay  charges 
against  the  estate  is  but  to  change  the 
form  of  the  lien,  and  adds  no  burden  not 
already  borne  by  the  property,  or  to  which 
the  property  may  be  subjected  under  the 
law  as  it  existed  when  the  testator  died. 
Murphy  v.  Farmers'  etc.  Bank,  131  Cal. 
115;  63Pac.  368. 

By  trustee  on  order  of  court.  A  mort- 
gage made  by  a  trustee  of  an  express 
trust,  of  property  of  the  estate,  is  not 
effective,  unless  made  by  order  of  the 
court.  Estate  of  Pforr,  144  Cal.  121;  77 
Pac.  825. 

Sale  of  mortgaged,  property  at  request 
of  creditors.  A  mortgage  is  not  a  sale; 
and  the  creditors  of  the  estate  may  at  any 
time  petition  to  sell  and  pay  the  mort- 
gage, and  thus  have  an  opportunity  to 
realize  the  margin  of  value  above  the 
mortgage  debt;  if  a  sale  caunot  be  made 
for  an  amount  in  excess  of  the  loap,  it  will 
show  that  the  estate  has  realized  on  the 
mortgage  all  the  property  is  worth,  and 
the  creditors  would  have  no  cause  of  com- 
plaint, for  no  deficiency  judgment  can  be 
entered:  the  mortgagee  must  look  alone 
to  the  property.  Murphy  v.  Farmers'  etc. 
Bank,  131  Cal.  115;  63  Pac.  368. 

Sales  by  executors,  under  direction  of 
court,  must  be  confirmed  by  court.  See 
note  ante,  §  1517. 

Power  of  executor  to  make  oil  and  gas  lease. 
See  note  1  Ann.  Cas.  406. 
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his  family  or  to  maintain  and  educate  the  ward  when  a  minor  and  the  debts, 
legacies,  charges  of  administration,  liens  or  mortgages  to  be  paid,  reduced, 
extended,  or  renewed,  as  the  case  may  be ;  or,  if  the  application  be  made  by 
the  guardian  of  any  minor  or  incompetent  person  for  the  purpose  of  improv- 
ing the  realty  or  some  part  thereof,  the  condition  and  value  of  all  the  real  and 
personal  property  then  belonging  to  the  estate,  a  statement  of  all  debts  and 
obligations  secured  or  unsecured  outstanding  against  the  estate,  and  the 
character  and  estimated  cost  of  the  buildings,  structures  or  other  improve- 
ments proposed  to  be  erected,  altered  or  repaired  with  the  proceeds  of  the 

mortgage. 

3.  The  advantage  that  may  accrue  to  the  estate  from  raising  the  required 
money  by  note  or  notes  and  mortgage  or  providing  for  the  payment,  reduc- 
tion, extension,  or  renewal  of  the  subsisting  liens  or  mortgages,  as  the  case 
may  be ;  or,  if  the  application  be  made  by  the  guardian  of  a  minor  or  incom- 
petent person  for  the  purpose  of  improving  the  realty  belonging  to  the  es- 
tate or  some  part  thereof,  the  advantage  that  will  accrue  to  the  estate  by  the 
making  of  such  improvements. 

4.  The  amount  to  be  raised,  with  a  general  description  of  the  property 
proposed  to  be  mortgaged ;  and, 

5.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the 
deceased,  or  of  the  minor,  or  of  the  incompetent  person,  as  the  case  may  be, 
so  far  as  known  to  the  petitioner. 

Second.  Upon  filing  such  petition,  an  order  shall  be  made  by  the  court  or 
judge,  requiring  all  persons  interested  in  the  estate  to  appear  before  the 
court 'or  judge,  at  a  time  and  place  specified,  not  less  than  four  nor  more 
than  ten  weeks  thereafter,  then  and  there  to  show  cause  why  the  realty 
(briefly  indicating  it),  or  some  part  thereof,  should  not  be  mortgaged  for 
the  amount  mentioned  in  the  petition  (stating  such  amount),  or  such  lesser 
amount  as  to  the  court  or  judge  shall  seem  meet,  and  referring  to  the  peti- 
tion on  file  for  further  particulars. 

Third.  The  order  to  shoAV  cause  may  be  personally  served  on  the  persons 
interested  in  the  estate,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  may  be  published  for  four  successive  weeks  in  a 
newspaper  of  general  circulation,  published  in  the  county. 

Fourth.  At  the  time  and  at  the  place  appointed  in  the  order  to  show  cause, 
or  at  such  other  time  and  place  to  which  the  hearing  may  be  postponed  (the 
power  to  make  all  needful  postponements  being  hereby  vested  in  the  court 
or  judge),  having  first  received  satisfactory  proof  of  personal  service  or 
publication  of  the  order  to  show  cause,  the  court  or  judge  must  proceed  to 
hear  the  petition  and  any  objections  that  may  be  filed  or  presented  thereto. 
Upon  such  hearing,  witnesses  may  be  compelled  to  attend  and  testify,  in  the 
same  manner,  and  with  like  effect,  as  in  other  cases;  and  if.  after  a  full  hear- 
ing, the  court  or  judge  is  satisfied  that  it  will  be  for  the  advantage  of  the 
estate  to  mortgage  the  whole  or  any  portion  of  the  real  estate,  an  order  must 
be  made  authorizing.  empoAvering.  and  directing  the  executor  or  adminis- 
trator, or  the  guardian  of  such  minor  or  incompetent  person,  to  make  such 
mortgage,  and  a  promissory  note  or  notes  to  the  lender,  for  the  amount  of 
the  loan,  to  be  secured  by  said  mortgage;  the  order  may  direct  that  a  lesser 
amount  than  that  named  in  the  petition  be  borrow^ed,  and  may  prescribe  the 
maximum  rate  of  interest  and  period  of  the  loan,  and  may  direct  in  what 
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coin  or  currency  it  shall  be  paid,  and  require  that  the  interest  and  the  whole 
or  any  part  of  the  principal  be  paid,  from  time  to  time,  out  of  the  whole 
estate  or  any  part  thereof,  and  that  any  buildings  on  the  premises  to  be 
mortgaged  shall  be  insured  for  further  security  of  the  lender,  and  the 
premiums  paid  from  such  income. 

Fifth.  After  the  making  of  the  order  to  mortgage,  the  executor,  admin- 
istrator, or  guardian  of  a  minor  or  of  an  incompetent  person  shall  execute 
and  deliver  a  promissory  note  or  notes  for  the  amount  and  period  specified 
in  the  order,  and  shall  execute,  acknowledge,  and  deliver  a  m-ortgage  of  the 
premises,  setting  forth  in  the  mortgage  that  it  is  made  by  authority  of  the 
order,  and  giving  the  date  of  such  order.  A  certified  copy  of  the  order  shall 
be  recorded  in  the  office  of  the  county  recorder  of  every  county  in  which 
the  encumbered  land,  or  any  portion  thereof,  lies.  The  note  or  notes  and 
mortgage  shall  be  signed  by  the  executor,  administrator,  or  guardian  as 
such,  and  shall  create  no  personal  liability  against  the  person  so  signing. 

Sixth.     Every  note  or  notes  and  mortgage  so  made  shall  be  effectual  to 
mortgage  and  hypothecate  all  the  right,  title,  interest,  and  estate  which  the 
decedent,   minor,    or   incompetent  person   had  in   the   premises   described 
therein  at  the  time  of  the  death  of  such  decedent,  or  at  the  time  of  the 
appointment  of  the  guardian  of  such  minor  or  of  such  incompetent  person, 
or  prior  thereto,  had  any  right,  title,  or  interest  in  said  premises  acquired 
by  the  estate  of  such  decedent,  minor,  or  incompetent  person,  by  operation 
of  law  or  otherwise,  since  the  time  of  the  death  of  such  decedent,  or  the 
appointment  of  the  guardian  of  such  minor  or  incompetent  person.     Juris- 
diction of  the  court  to  administer  the  estate  of  such  decedent,  minor,  or 
incompetent  person  shall  be  efi^ectual  to  vest  such  court  and  judge  with 
jurisdiction  to  make  the  order  for  the  note  or  notes  and  mortgage,  and  such 
jurisdiction  shall  conclusively  inure  to  the  benefit  of  the  mortgagee  named 
in  the  mortgage,  his  heirs  and  assigns.     No  irregularity  in  the  proceedings 
shall  impair  or  invalidate  the  same  or  the  note  or  notes  and  mortgage  given 
in  the  pursuance  thereof,  and  the  mortgagee,  his  heirs  and  assigns,  shall  have 
and  possess  the  same  rights  and  remedies  on  the  note  or  notes  and  mortgage 
as  if  it  had  been  made  by  the  decedent  prior  to  his  death,  the  minor  after 
reaching  the  age  of  maturity,  or  the  incompetent  person  when  legally  com- 
petent ;  provided,  however,  that  upon  any  foreclosure,  if  the  proceeds  of  the 
encumbered  property  are  insufficient  to  pay  the  note  or  notes,  and  mortgage, 
no  judgment  or  claim  for  any  deficiency  or  such  proceeds  to  satisfy  the  note 
or  notes  and  mortgage,  or  the  costs  or  expenses  of  sale,  shall  be  had  or 
allowed,  except  in  cases  Avhere  the  note  or  notes  and  mortgage  were  given 
to  pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  subsisting  on  the  realty, 
or  some  part  thereof,  at  the  time  of  the  death  of  the  decedent,  and  the  indebt- 
edness secured  by  such  lien  or  mortgage  was  an  allowed  and  approved  claim 
against  his  estate,  or  a  lien  upon  the  interest  of  the  minor  in  said  real  estate 
at  the  time  it  vested  in  him,  or  upon  the  estate  of  the  incompetent  at  the  time 
the  incompetency  of  the  incompetent  person  was  so  declared  by  the  court ; 
and  provided  also,  that  in  cases  affecting  the  estate  of  the  deceased  persons, 
the  part  of  the  indebtedness  remaining  unsatisfied  must  be  classed  and  paid 
with  other  demands  against  the  estate,  as  provided  in  article  three,  chapter 
ten,  of  title  eleven,  part  three,  of  this  code,  with  respect  to  mortgages  sub- 
sisting at  the  time  of  death. 
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Legislation  S  1578.  1.  Added  by  Stats.  1887, 
p.  115,  and  tht-n  read:  "To  obtain  an  order  to 
mortgage  such  realty  the  proccedinKS  to  be  taken 
and  the  effect  thereof  shall  be  as  follows:  First. 
The  executor,  administrator,  or  any  person  inter- 
ested in  the  estate,  may  file  a  verified  petition 
showing:  1.  'I  he  particular  purpose  or  purposes 
for  which  it  is  proposed  to  make  the  mortgage, 
which  shall  be  either  to  pay  the  debts,  legacies, 
or  charges  of  administration,  or  to  pay,  reduce, 
e.\tend,  or  renew  some  lien  or  mortgage  already 
subsisting   on   said    realty,    or    some    part    thereof. 

2.  A  statement  of  the  deiits,  legacies,  charges  of 
administration,  liens,  or  mortga{;es  to  be  paid,  re- 
duced, extended,  or  renewed,  as  the  case  may  be. 

3.  The  advantage  that  may  accrue  to  the  estate 
from  raising  the  required  money  by  mortgage,  or 
providing  for  the  payment,  reduction,  extcasiiin, 
or  renewal  of  the  subsisting  liens,  or  mortgi'.gcs, 
as  the  case  may  be.  4.  The  amount  to  be  raised, 
■with  a  general  description  of  the  property  pro- 
posed to  be  mortgaged;  and,  5.  The  names  of 
the  legatees  and  devisees,  if  any,  and  of  the 
heirs  of  the  deceased,  so  far  as  known  to  tiie 
petitioner.  Second.  Upon  filing  such  petition,  an 
order  shall  be  made  by  the  court  or  judge,  re- 
quiring all  persons  interested  in  the  estate  to  ap- 
pear before  the  court  or  judge,  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than 
ten  weeks  thereafter,  then  and  there  to  show 
cause  why  the  realty  (briefly  indicating  it),  or 
some  part  thereof,  should  not  be  mortgaged  [for] 
the  amount  mentioned  in  the  petition  stating  such 
amount,  or  such  lesser  amount  as  to  the  court  or 
judge  shall  seem  meet,  and  referring  to  the  peti- 
tion on  file  for  further  particulars.  Third.  The 
order  to  show  cause  may  be  personally  served  on 
the  persons  interested  in  the  estate,  at  least  ten 
days  before  the  time  appointed  for  hearing  the 
petition,  or  it  may  be  published  for  four  succes- 
sive weeks  in  a  newspaper  of  general  circulation 
published  in  the  county.  Fourth.  At  the  time 
and  place  appointed  in  the  order  to  show  cause, 
or  at  such  other  time  and  place  to  which  the 
hearing  may  be  postponed  (the  power  to  make 
all  needful  postponements  being  hereby  vested  in 
the  court  or  judge),  having  first  received  satis- 
factory proof  of  personal  service,  or  publication 
of  the  order  to  show  cause,  must  proceed  to  hear 
the  petition,  and  any  objections  that  may  be  filed 
or  presented  thereto.  Upon  such  hearing,  wit- 
nesses may  be  compelled  to  attend  and  testify  in 
the  same  manner,  and  with  like  effect,  as  in  other 
cases;  and  if  after  a  full  hearing  the  court  or 
judge  is  satisfied  that  it  will  be  for  the  advan- 
tage of  the  estate  to  mortgage  the  whole  or  any 
portion  of  the  real  estate,  an  order  must  be 
made  authorizing,  empowering,  and  directing  the 
executor  or  administrator  to  make  such  mortgage. 
The  order  may  direct  that  a  lesser  amount  than 
that  named  in  the  petition  be  borrowed,  and  may 
prescribe  the  maximum  rate  of  interest,  and  period 
of  the  loan,  and  require  that  the  interest,  and  the 
whole  or  any  part  of  the  principal,  be  paid,  from 
time  to  time,  out  of  the  whole  estate  or  any  part 
thereof,  and  that  any  buildings  on  the  premises  to 
be  mortgaged  shall  be  insured  for  further  security 
of  the  lender,  and  the  premiums  paid  from  such 
income.  Fifth.  After  the  making  of  the  order  to 
mortgage,  the  executor  or  administrator  shall  exe- 
cute, acknowledge,  and  deliver  a  mortgage  of  the 
premises  for  the  amount  and  period  specified  in 
the  order,  setting  forth  in  the  mortgage  that  it  is 
made  by  authority  of  the  order,  and  giving  the 
date  of  such  order.  A  certified  copy  of  the  or- 
der shall  be  recorded  in  the  office  of  the  county 
recorder  of  every  county  in  which  the  encumbered 
land  or  any  portion  thereof  lies.  No  bond,  nole, 
or  other  personal  obligation  shall  be  given  with 
the  mortgage  or  created  thereby.  Sixth.  Every 
mortgage  so  made  shall  be  effectual  to  mortgage 
and  hypothecate  all  the  right,  title,  interest,  and 
estate  which  the  decedent  had  in  the  premises 
described  therein,  at  the  time  of  his  death,  and 
any  right,  title,  or  interest  in  said  premises,  ac- 
finired  by  his  estate,  by  operation  of  law.  or 
otlierwise,  since  the  time  of  his  death.  .Jurisdic- 
tion of  the  court,  to  administer  the  decedent's 
estate,  shall  be  effectual  to  vest  such  court  and 
judge  with  jurisdiction  to  make  the  order  for  the 
mortgage,  and  such  jurisdiction  shall  conclusivelv 


inure  to  the  benefit  of  the  mortgagee  named  in 
the  mortgage,  his  heirs,  and  assign.s.  No  irregu- 
larity in  the  proceedings  shall  impair  or  invali- 
date the  same,  or  the  mortgage  given  in  pursu- 
ance thereof;  and  the  mortgagee,  his  heirs,  aiid 
assigns,  shall  have  and  possess  the  same  rights 
and  remedies  on  the  mortgage,  as  if  it  had  been 
made  by  the  decedent  prior  to  his  death;  pro- 
vided, however,  that,  upon  any  foreclosure,  if  the 
proceeds  of  the  encumbered  property  are  insutli- 
cient  to  pay  the  mortgage,  no  judgment  or  claim 
for  any  deficiency  of  such  proceeds,  to  satisfy 
the  mortgage,  or  the  costs,  or  expenses  of  sale, 
shall  be  had  or  allowed,  except  in  cases  where 
the  mortgage  was  given  to  pay,  reduce,  extend, 
or  renew  a  lien  or  mortgage  subsisting  on  tiie 
realty,  or  some  part  thereof,  at  the  time  of  the 
death  of  the  decedent,  and  the  indebtedness 
secured  by  such  lien  or  mortgage  was  an  allowed 
and  approved  claim  against  his  estate;  and  pro- 
vided, also,  that  in  such  cases  the  part  of  the  in- 
debtedness remaining  unsatisfied  must  be  classed 
and  paid  with  other  demands  against  the  estate, 
as  provided  in  article  three,  chapter  ten,  of  title 
eleven,  part  three,  of  this  code,  with  respect  to 
mortgages   subsisting  at  the  time  of  death." 

3.  Amended  by  Stats.  1891,  p.  247,  (1)  chan- 
ging subd.  First  to  read,  "First.  The  executor, 
administrator,  guardian  of  any  minor  or  incompe- 
tent person,  or  any  person  interested  in  the  es- 
tates of  such  decedents,  minors,  or  incompetent 
persons,  may  file  a  verified  petition  showing"; 
('2)  changing  subd.  First,  par.  5,  to  read,  "5. 
The  names  of  the  legatees  and  devisees,  if  any, 
and  of  the  heirs  of  the  deceased,  or  of  the  minor, 
or  of  the  incompetent  person,  as  the  case  may  be, 
so  far  as  known  to  the  petitioner";  (3)  in  subd. 
Fourth,  (a)  in  first  sentence,  adding  "the  court 
or  judge"  before  "must  proceed  to  hear,"  and 
(b)  in  sentence  beginning  "Upon  such  hearing," 
adding  "or  the  guardian  of  such  minor  or  incom- 
petent person"  after  "or  administrator";  (4)  in 
subd.  Fifth,  changing  first  sentence  to  read,  "Af- 
ter the  making  of  the  order  to  mortgage,  the  ex- 
ecutor, administrator,  or  guardian  of  a  minor  or 
of  an  incompetent  person,  shall  execute,  acknowl- 
edge, and  deliver  a  mortgage  of  the  premises, 
for  the  amount  and  period  specified  in  the  order, 
setting  forth  in  the  mortgage  that  it  is  made  by 
authority  of  the  order,  and  giving  the  date  of 
such  order";  (5)  in  subd.  Sixth,  (a)  changing 
first  and  second  sentences  to  read,  "Every  morf- 
gage  so  made  shall  be  effectual  to  mortgage  and 
hypothecate  all  the  right,  title,  interest,  and  es- 
tate which  the  decedent,  minor,  or  incompetent 
person,  had  in  the  premises  described  therein  at 
the  time  of  the  death  of  such  decedent,  or  at 
the  time  of  the  appointment  of  the  guardian  of 
such  minor  or  of  such  incompetent  person,  or 
prior  thereto,  and  any  right,  title,  or  interest  in 
said  premises,  acquired  by  the  estate  of  such 
decedent,  minor,  or  incompetent  person,  by  oper- 
ation of  law  or  otherwise,  since  the  time  of  the 
death  of  such  decedent,  or  the  appointment  of 
the  guardian  of  such  minor  or  incompetent  per- 
son. Jurisdiction  of  the  court  to  administer  the 
estate  of  such  decedent,  minor,  or  incompetent 
person  shall  be  effectual  to  vest  such  court  and 
judge  with  jurisdiction  to  make  the  order  for  the 
mortgage,  and  such  jurisdiction  shall  conclusively 
inure  to  the  benefit  of  the  mortg.<!gee  named  in 
the  mortgage,  his  heirs  and  assigns,"  (b)  in 
sentence  beginning  "No  irregularity,"  (aa)  add- 
ing (sic)  the  word  "the"  before  "pursuance." 
(bb)  adding  before  the  first  proviso  the  words 
"the  minor  after  reaching  the  age  of  maturity, 
or  the  incompetent  person  when  legally  co-npe- 
fent,"  (cc)  in  first  proviso,  changing  the  subdi- 
vision, after  the  words  "against  his  estate."  to 
read,  "or  when  the  interest  of  the  minor  vested 
in  him,  or  at  the  time  the  incompetency  of  the 
incompetent  person  was  so  declared  by  the  court; 
and  provided,  also,  that  in  cases  affecting  the  es- 
tate of  the  deceased  persons,  the  part  of  the  in- 
debtedness remaining  unsatisfied  must  be  classed 
and  paid  with  other  demands  against  the  estate, 
as  provided  in  article  three,  chapter  ten,  of  title 
eleven,  part  three  of  this  code,  with  respect  to 
mortgages   subsisting  at   the   time   of   death." 

3.  Amended  by  Stats.  1893.  p.  72,  (1)  chan- 
ging   subd.    First    to    read    as    the    amendment    of 
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1907;  (2)  in  subd.  First,  pars.  1  and  3,  adding 
the  words  "note  or  notes  and"  before  "mort- 
gage"; (3)  in  subd.  Second,  adding  the  word 
■•for"  after  "mortgaged";  (4)  in  subd.  Third, 
omitting  the  word  "it"  before  "may  be  pub- 
lished"; (5)  in  subd.  Fourth,  changing  the  sub- 
division, after  the  words  "to  make  such  mort- 
gage" to  read  as  amendment  of  1907;  (6)  chan- 
ging subd.  Fifth  to  read  as  ameiulment  oi  1907; 
(7)  changing  subd.  Sixth  to  read  as  amendment 
of  1907,  except  that,  in  first  proviso,  it  had  the 
word  "or"  instead  of  "of"  in  the  words  "defi- 
ciency  of  such   proceeds." 

4.  Amendment  by  Stats.  1901,  p.  223;  un- 
constitutional.    See  note  ante.  §  5. 

5.  Amended  by  Stats.   1907,  p.   988. 

Construction  of  section.  The  first  sub- 
division of  this  section  is  intended  simply 
to  designate  the  various  objects  for  which 
a  mortgage  binding  the  property  of  the 
estate  may  be  given,  to  the  end  that  the 
court  shall  not  impose  a  lien  for  some 
purpose  not  included  within  the  proper 
functions'  of  the  administration  of  the 
estate.  Stambach  v.  Emerson,  139  Cal. 
282;  72  Pac.  991.  The  superior  court  may 
order  a  mortgage  of  the  real  estate  of 
the  decedent  for  the  purpose  of  paying 
liens  on  the  realty;  and  in  making  such 
order,  the  interest  of  one  who  is  seeking 
to  acquire  the  title  to  the  property  ad- 
versely to  the  estate  cannot  be  considered. 
Estate  of  Freud,  131  Cal.  667;  82  Am.  St. 
Eep.  407;  63  Pac.  1080. 

Allegations  of  petition.  A  sufficient 
petition  is  essential  to  give  the  court  ju- 
risdiction to  proceed.  Howard  v.  Bryan, 
133  Cal.  257;  65  Pac.  462.  The  essential 
fact  to  be  found  by  the  court  as  the  basis 
of  its  order  is,  that  it  will  be  for  the  ad- 
vantage of  the  estate  to  raise  money  by 
a  loan;  and  the  statute  prescribes  the 
matters  which  must  be  set  forth  in  the 
petition  as  a  basis  for  the  judgment  _of 
the  court.  Howard  v.  Bryan,  133  Cal.  257; 
65  Pac.  462. 

Jurisdiction  obtained  how.  The  court 
having  jurisdiction  over  the  estate  of  a 
deceased  person  has  power  to  make  an 
order  authorizing  the  mortgage  of  real 
estate,  either  to  pay  debts,  legacies,  or 
expenses  of  administration;  and  it  is  not 
essential  to  the  jurisdiction  that  the  order 
shall  include  the  payment  of  all  debts. 
Stambach  v.  Emerson,  139  Cal.  282;  72 
Pac.  991.  The  provisions  of  the  sixth  sub- 
division of  this  section,  ".Jurisdiction  of 
the  court  to  administer  the  estate  .  .  . 
shall  be  effectual  to  vest  such  court  and 
judge  with  jurisdiction  to  make  the  order 
'for  the  note  or  notes  and  mortgage,  and 
such  jurisdiction  shall  conclusively  inure 
to  the  benefit  of  the  mortgagee,"  etc.,  can- 
not be  construed  as  dispensing  with  the 
necessity  of  a  verified  petition  in  substan- 
tial conformity  with  the  requirements  of 
the  statute,  in  order  to  give  the  court  ju- 
risdiction to  proceed.  Howard  v.  Bryan, 
133  Cal.  257;  65  Pac.  462.  In  proceedings 
for  the  mortgaging  of  property  of  a  de- 
cedent, the  api)ointment  of  a  guardian  ad 


litem  of  minor  heirs  is  not  required;  the 
court  which  has  jurisdiction  to  administer 
the  estate  has  jurisdiction  to  authorize 
the  mortgage,  and  the  non-appointment  of 
a  guardian  ad  litem  is,  at  most,  only  aa 
irregularity,  which  cannot  impair  or  in- 
validate the  proceedings,  nor  the  mortgage 
given  in  pursuance  thereof.  Thomas  v. 
Parker,  97  Cal.  456;  32  Pac.  562.  An 
order  to  show  cause  why  the  real  estate 
of  the  decedent  should  not  be  mortgaged, 
which  was  duly  published,  as  required  by 
the  third  subdivision  of  this  section,  is 
not  insufficient  because  it  does  not  direct 
or  require  personal  service  upon  the  minor 
heirs.  Thomas  v.  Parker,  97  Cal.  456;  32 
Pac.  562.  The  court  has  no  jurisdiction 
to  authorize  a  mortgage  of  the  estate  Of 
a  ward  for  a  purpose  other  than  for  the 
ward's  immediate  benefit,  or  to  pay  any 
debt  other  than  one  for  which  he  or  his 
property  is  liable;  and  th*  court  can  only 
authorize  such  a  mortgage  as  he  can  dis- 
charge or  redeem  by  paying  what  is  due 
from  him  alone,  on  his  own  account.  How- 
ard V.  Bryan,  133  Cal.  257;  65  Pac.  462. 

Eegularity  presumed.  In  examining  the 
record  of  the  proceeding  leading  up  to  the 
order  authorizing  the  property  of  a  ward 
to  be  mortgaged  by  his  guardian,  the  same 
presumptions  are  indulged  in  favor  of  the 
regularity  and  validity  of  the  proceeding 
as  those  which  govern  the  construction  of 
the  record  in  an  ordinary  action  (Howard 
V.  Bryan,  133  Cal.  257;  65  Pac.  462);  and 
a  promissory  note  and  mortgage,  executed 
by  the  executor  of  the  estate  of  the  de- 
ceased, are  not  invalidated,  merely  because 
the  order  of  the  court  directing  the  execu- 
tion of  the  mortgage  omitted  to  direct  the 
execution  of  the  note.  Fast  v.  Steele,  127 
Cal.  202;  59  Pac.  585.  No  appeal  having 
been  taken  from  an  order  authorizing  a 
mortgage  to  be  executed,  its  validity  can- 
not be  questioned  in  foreclosure  proceed- 
ings; and  a  verification  to  the  petition 
having  been  recited  in  the  order  and  in 
the  mortgage,  and  alleged  in  the  com- 
plaint, it  must  be  presumed  that  if  it  was 
essential  to  the  jurisdictioii  to  make  the 
order,  it  appeared  upon  the  original  peti- 
tion as  filed,  though  not  appearing  in  the 
copy  exhibited,  which  was  no  necessary 
part  of  the  complaint.  Stow  v.  Schiefferly, 
120f;al.  609;  52  Pac.  1000. 

Collateral  attack.  In  a  collateral  attack 
upon  an  order  of  the  court  under  this  sec- 
tion, only  those  facts  and  matters  ai)pear- 
ing  upon  the  face  of  the  record  are  to  be 
considered;  and  if  they  show  no  excess 
or  defect  of  jurisdiction,  no  mere  error 
of  the  court  in  the  exercise  of  its  juris- 
diction, or  irregularity  in  the  proceeding, 
will  invalidate  order.  Howard  v.  Brj'an, 
133  Cal.  257;  65  Pac.  462. 

Sale  of  property  of  deceased  to  dis- 
charge liabilities.    See  note  ante,  §  1537. 
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§  1579.  Manner  of  obtaining  order  to  lease,  etc.  To  obtain  an  order  to 
lease  the  realty,  the  proceedings  to  be  taken  and  the  effect  thereof  shall  be 

as  follows : 

First.  The  executor,  administrator,  guardian  of  a  minor  or  an  incompe- 
tent person,  or  any  person  interested  in  the  estates  of  such  decedents,  minors 
or  incompetent  persons,  must  file  a  verified  petition  showing : 

a.  The  advantage  or  advantages  that  may  accrue  to  the  estate  from  giv- 
ing a  lease. 

b.  A  general  description  of  the  property  proposed  to  be  leased. 

e.  The  term,  rental,  and  general  conditions  of  the  proposed  lease. 
d.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the 
deceased,  or  of  the  minor,  or  of  the  incompetent  person,  so  far  as  known  to 
the  petitioner. 

Second.  Upon  filing  such  petition  an  order  shall  be  made  by  the  court  or 
judge  requiring  all  persons  interested  in  the  estate  to  appear  before  the 
court  or  judge,  at  a  time  and  place  specified,  not  less  than  two  nor  more  than 
four  weeks  thereafter,  then  and  there  to  show  cause  why  the  realty  (briefly 
indicating  it)  should  not  be  leased  for  the  period  (stating  it),  at  the  rental 
mentioned  in  the  petition  (stating  it),  and  referring  to  the  petition  on  file 
for  further  particulars. 

Third.  The  order  to  show  cause  may  be  personally  served  on  the  persons 
interested  in  the  estate  at  least  ten  days  before  the  time  appointed  for  hear- 
ing the  petition,  or  it  may  be  published  for  two  successive  weeks  in  a  news- 
paper of  general  circulation  in  the  county. 

Fourth.  At  the  time  and  place  appointed  to  show  cause,  or  at  such  other 
time  and  place  to  which  the  hearing  may  be  postponed  (the  power  to  make 
all  needful  postponements  being  hereby  vested  in  the  court  or  judge [)],  the 
court  or  judge  having  first  received  satisfactory  proof  of  personal  service 
or  publication  of  the  order  to  show  cause,  must  proceed  to  hear  the  petition, 
and  any  objection  that  may  have  been  filed  or  presented  thereto.  Upon  such 
hearing  witnesses  may  be  compelled  to  attend  and  testify  in  the  same  man- 
ner and  with  like  effect  as  in  other  cases,  and  the  court  may,  in  its  discretion, 
appoint  one  or  more,  not  exceeding  three,  disinterested  persons  to  appraise 
the  rental  value  of  the  premises,  and  direct  that  a  reasonable  compensation 
for  the  services,  not  exceeding  five  dollars  per  day,  be  paid  by  the  estate. 
If,  after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it  will  be  for  the 
advantage  of  the  estate  to  lease  the  whole  or  any  portion  of  the  real  estate, 
an  order  must  be  made  authorizing,  empowering  and  directing  the  executor, 
administrator,  or  the  guardian,  to  make  such  lease.  The  order  may  pre- 
scribe the  minimum  rental  or  royalty  to  be  received  for  the  premises,  and 
the  period  of  the  lease,  which  must  in  no  case  be  longer  than  for  ten  years, 
and  may  prescribe  the  other  terms  and  conditions  of  such  lease;  provided 
that,  for  the  purpose  of  exploiting  for  minerals,  or  mineral  oils  or  petroleum 
and  extracting  minerals  therefrom,  the  period  of  the  lease  may  be  for  twenty 
years. 

Fifth.  After  the  making  of  the  order  to  lease,  the  executor,  administrator, 
or  guardian  of  a  minor  or  of  an  incompetent  person,  shall  execute,  acknowl- 
edge, and  deliver  a  lease  of  the  premises  for  the  term  and  period  and  with 
the  conditions  specified  in  the  order,  setting  forth  in  the  lease  that  it  is  made 
by  authority  of  the  order,  and  giving  the  date  of  such  order.     A  certified 
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copy  of  the  order  shall  be  recorded  in  the  office  of  the  county  recorder  of 
every  county  in  which  the  leased  land  or  any  portion  thereof  lies. 

Sixth.  Every  lease  so  made  shall  be  effectual  to  demise  and  let,  at  the  rent, 
for  the  term,  and  upon  the  conditions  therein  prescribed,  the  premises  de- 
scribed therein.  Jurisdiction  of  the  court  to  administer  the  estate  of  the 
decedent,  the  minor,  or  of  the  incompetent  person  shall  be  effectual  to  vest 
such  court  and  judge  with  jurisdiction  to  make  the  order  for  the  lease,  and 
such  jurisdiction  shall  conclusively  inure  to  the  benefit  of  the  lessee,  his  heirs 
and  assigns.  No  omission,  error,  or  irregularity  in  the  proceedings  shall  im- 
pair or  invalidate  the  same,  or  the  lease  made  in  pursuance  thereof. 

Legislation  §  1579.  1.  Added  by  Stats.  1S87, 
p.  117,  and  then  read:  "To  obtain  an  order  to 
lease  the  realty,  the  proceedings  to  be  taken  and 
the  effect  thereof  shall  be  as  iollows:  First.  The 
executor,  administrator,  or  any  person  interested 
in  the  estate,  may  iile  a  verified  petition  show- 
ing: 1.  The  advantage  or  advantages  that  may 
accrue  to  the  estate  from  giving  a  lease.  2.  A 
general  description  of  the  property  proposed  to 
be  leased.  3.  The  term,  rental,  and  general  con- 
ditions of  the  proposed  lease;  and,  4.  Tlie  names 
of  the  legatees  and  devisees,  if  any,  and  of  the 
heirs  of  the  deceased,  so  far  as  known  to  the 
petitioner.  Second.  Upon  filing  such  petition,  an 
order  shall  be  made  by  the  court  or  judge,  re- 
quiring all  persons  interested  in  the  estate  to 
appear  before  the  court  or  judge,  at  a  time  and 
place  (specified),  not  less  than  two  nor  more 
than  four  weeks  thereafter,  then  and  there  to 
show  cause  why  the  realty,  (briefly  indicating  it) 
should  not  be  leased  for  the  period  (stating  it) 
at  the  rental  mentioned  in  the  petition  (stating 
it),  and  referring  to  the  petition  on  file  for  fur- 
ther particulars.  Third.  The  order  to  show  cause 
may  be  personally  served  on  the  persons  inter- 
ested in  the  estate,  at  least  ten  days  before  the 
time  appointed  for  hearing  the  petition,  or  it  may 
be  published  for  two  successive  weeks  in  a  news- 
paper of  general  circulation  published  in  the 
county.  Fourth.  At  the  time  and  place  appointed 
in  the  order  to  show  cause,  or  at  such  other 
time  and  place  to  which  the  hearing  may  be 
postponed  (the  power  to  make  all  needful  post- 
ponements being  hereby  vested  in  the  court  or 
judge),  the  court  or  judge  having  first  received 
satisfactory  proof  of  personal  service,  or  publica- 
tion, of  the  order  to  show  cause,  must  proceed 
to  hear  the  petition,  and  any  objections  that  may 
be  filed  or  presented  thereto.  Upon  such  hear- 
ing witnesses  may  be  compelled  to  attend  and 
testify  in  the  same  manner  and  with  like  effect 
as  in'other  cases,  and  the  court  may  (in  its  dis- 
cretion) appoint  one  or  more,  not  exceeding  three, 
disinterested  persons  to  appraise  the  rental  value 
of  the  premises,  and  direct  that  a  reasonable 
compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  be  paid  by  the  estate.  If, 
after  a  full  hearing,  the  court  or  judge  is  satis- 
fied that  it  will  be  for  the  advantage  of  the 
estate  to  lease  the  whole  or  any  portion  of  the 
real  estate,  an  order  must  be  made  authorizing, 
empowering,  and  directing  the  executor  or  admin- 
istrator to  make  such  lease.  The  order  may  pre- 
scribe the  minimum  rental  to  be  received  for  the 
premises,  and  the  period  of  the  lease,  which  must 
in  no  case  be  longer  than  for  five  years,  and  may 
prescribe  the  other  terms  and  conditions  of  such 
lease.  Fifth.  After  the  making  of  the  order  to 
lease,  the  executor  or  administrator  shall  ex- 
ecute, acknowledge,  and  deliver  a  lease  of  the 
premises,  for  the  rent,  and  period,  and  with  the 

§  1580.  Proceeding's  to  obtain  order  to  sell  mine.  To  obtain  an  order  to 
enter  into  an  agreement  for  the  sale  of,  or  for  an  option  to  purchase,  a  min- 
ing claim,  or  claims,  or  real  property,  worked  as  a  mine,  the  proceedings  to 
be  taken  and  the  effect  thereof  shall  be  as  follows : 

First — the  executor,  administrator,  or  guardian  of  a  minor,  or  of  an  in- 
competent person,  or  any  person  interested  in  the  estate  of  such  decedents, 
minors,  or  incompetent  persons,  may  file  a  verified  petition  showing : 


conditions  specified  in  the  order,  setting  forth 
in  the  lease  that  it  is  made  Ijy  authority  of  the 
order,  and  giving  the  date  of  such  order.  A  cer- 
tified copy  of  the  order  shall  be  recorded  in  the 
office  of  the  county  recorder  of  every  co'inty  in 
which  the  leased  land  or  any  portion  thert.of  lies. 
Sixth.  Every  lease  so  made  shall  be  eft'ectual  to 
demise  and  let,  at  the  rent,  for  the  term,  and 
upon  the  conditions  therein  prescribed,  the  prem- 
ises described  therein.  Jurisdiction  of  the  court 
to  administer  the  decedent's  estate  shall  be  ef- 
fectual to  vest  such  court  and  judge  with  juris- 
diction to  make  the  order  for  the  lease,  and  such 
jurisdiction  shall  conclusively  inure  to  the  bene- 
fit of  the  lessee,  his  heirs,  and  assigns.  No 
omission,  error,  or  irregularity  in  the  proceed- 
ings shall  impair  or  invalidate  the  same,  or  the 
lease  made  in  pursuance  tlier->of." 

3.  Amended  by  Stats.  1891,  p.  249,  (1) 
changing  subd.  First  to  read:  "The  executor,  ad- 
ministrator, guardian  of  a  minor  or  of  an  incom- 
petent person,  or  any  person  interested  in  the 
estates  of  such  decedents,  minors,  or  incompetent 
persons,  may  file  a  verified  petition  showing" ; 
(2)  in  subd.  First,  (a)  in  par.  3,  omitting  "and" 
from  end.  and  (b)  changing  "petitioner"  to  "peti- 
tion" (sic);  (3)  changing  subds.  Second  and 
Third  to  read  as  at  present;  (4)  changing^  subd. 
Fourth  to  read  as  at  present,  except  that  it  had 
(a)  in  first  sentence,  "objections"  instead  of 
"objection,"  (b)  in  final  sentence,  did  not  have 
the  words  "or  royalty"  after  "minimum  rental,'' 
which  were  added  in  1909,  had  "five  years"  in- 
stead of  "ten  years,"  changed  in  1905,  and  did 
not  have  the  provisi,  added  in  1909;  (5)  chan- 
ging subds.  Fifth  and  Sixth  to  read  as  at  present. 

3.  Amended  by  Stats.  1905,  p.  149,  making 
three  changes  from  the  amendment  of  1891,  (1) 
in  subd.  First,  changing  "estates"  to  "estate" 
(sic)  ;  (2)  in  subd.  First,  par.  4,  changing  "peti- 
tion" to  "petitioner"  (evidently  to  correct  an 
error);  (3)  in  subd.  Fourth,  finnl  sentence  chan- 
ging "five  years"  to  "ten  years" ;  the  code  cmn- 
missioner  s'aving,  "The  only  change  consists  in 
the  substitution  of  the  word  'ten'  for  'five'  to 
make  this  section  correspond  with  the  present 
form  of  §  718  of  the  Civil  Code,  which  w.ts 
amended  in  1903.  Whoever  amended  the  latter 
section  at  the  last  session  of  the  legislature  for- 
got to  amend  this  section  _  nf  the  Code  of  Civil 
Procedure  to   correspond  with  it." 

4.  Amended  by  Stats.   1909,  p.  540. 

Po-wer  of  executor  is  limited.  The  ex- 
ecutors of  the  deceased  lessor  have  no 
power  to  alter  or  modify  a  lease  so  as,  in 
effect,  to  create  a  new  lease,  without  an 
order  of  the  court.  Brosnan  v.  Kramer, 
ISoCal.  36;  66  Pac.  979. 
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1.  The  advantage  or  advantages  that  may  accrue  to  the  estate  from  enter- 
ing into  such  agreement  or  option. 

2.  A  general  description  of  the  property  affected  by  said  agreement  or 
option, 

3.  The  terms  and  general  conditions  of  the  proposed  agreement  or  option. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the 
deceased,  or  of  the  minor,  or  of  the  incompetent  person,  so  far  as  known  to 
the  petitioner. 

Second — Upon  filing  such  petition  an  order  shall  be  made  by  the  court  or 
judge  requiring  all  persons  interested  in  the  estate  to  appear  before  the 
court  or  judge  at  a  time  and  place  specified,  not  less  than  two  or  more  than 
four  weeks  thereafter,  then  and  there  to  show  cause  why  an  atireement  for 
the  sale,  or  an  option  for  the  purchase  of  the  realty  should  not  be  made,  and 
referring  to  the  petition  on  file  for  further  particulars. 

Third — The  order  to  show  cause  must  be  personally  served  on  the  persons 
interested  in  the  estate  at  least  ten  days  before  the  time  appointed  for  hear- 
ing the  petition,  or  it  may  be  published  for  four  consecutive  weeks  in  a 
newspaper  of  general  circulation  in  the  county  if  there  be  one,  and  if  there 
is  none,  then  in  some  newspaper  of  general  circulation  in  an  adjoining 
county. 

Fourth — At  the  time  and  place  appointed  to  show  cause,  or  at  such  other 
time  and  place  to  which  the  hearing  may  be  postponed,  the  power  to  make 
all  needful  postponements  being  hereby  vested  in  the  court  or  judge,  the 
court  or  judge  having  first  received  satisfactory  proof  of  personal  service 
or  publication  of  the  order  to  show  cause,  must  proceed  to  hear  the  petition, 
and  any  objections  that  may  have  been  filed  or  presented  thereto.  If,  after 
a  full  hearing,  the  court  or  judge  is  satisfied  that  it  will  be  for  the  advan- 
tage or  best  interest  of  the  estate  to  enter  into  the  proposed  agreement  for 
the  sale,  or  option  for  the  purchase,  of  the  mines  or  real  property,  worked  as 
a  mine,  an  order  must  be  made  authorizing,  empowering  and  directing  the 
executor,  administrator  or  guardian  to  make  such  agreement  or  option  to 
purchase.  The  order  may  prescribe  the  terms  and  conditions  of  such  agree- 
ment or  option  to  purchase.  The  court  or  judge  may,  at  the  time  of  making 
said  order  authorizing  such  agreement  to  sell  or  option  to  purchase,  fix  the 
amount  of  bond  to  be  given  by  the  executor,  administrator,  or  guardian, 
and  may  provide  for  the  payment  into  court  of  the  proceeds  from  said 
agreement  to  sell  or  option  to  purchase,  and  that  the  said  executor,  adminis- 
trator, or  guardian,  shall  give  the  bond  required  before  obtaining  an  order 
of  the  court  for  the  payment  to  him  of  such  proceeds  from  said  agreement 
to  sell  or  option  to  purchase. 

Fifth — After  making  the  order  to  enter  into  said  agreement  or  option  to 
purchase,  the  executor,  administrator  or  guardian  of  a  minor  or  of  an  in- 
competent person  shall  execute,  acknowledge  and  deliver  an  agreement  or 
option  to  purchase  containing  the  conditions  specified  in  the  order,  setting 
forth  in  the  agreement  or  option  to  purchase  that  it  is  made  by  authority  of 
the  order,  and  giving  the  date  of  such  order,  A  certified  copy  of  such  order 
shall  be  recorded  in  the  office  of  the  county  recorder  of  every  county  in 
which  the  land  affected  by  the  agreement  or  option  to  purchase,  or  any  por- 
tion thereof,  is  situated.  If  the  party  of  the  second  part  to  said  agreement 
to  sell  or  option  to  purchase  neglects  or  refuses  to  comply  with  the  terms 
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of  the  agreement  to  sell  or  option  to  purchase,  the  court  may,  on  motion  of 
the  executor,  or  administrator,  or  guardian,  and  after  notice  to  the  pur- 
chaser, order  such  agreement  to  sell  or  option  to  purchase  canceled. 

Sixth — The  executor  or  administrator,  or  the  guardian,  after  the  terms  of 
said  agreement  to  sell,  or  said  option  to  purchase,  have  been  complied  with 
by  the  party  of  the  second  part  thereto,  and  all  payments  mentioned  in  the 
same  have  been  made  according  to  the  terms  of  said  agreement  to  sell  or 
option  to  purchase,  must  make  a  return  of  his  proceedings  to  the  court, 
which  must  be  filed  in  the  office  of  the  clerk  at  any  time  subsequent  to  the 
compliance  with  said  conditions  and  the  making  of  said  payments.  A  hear- 
ing upon  the  return  of  the  proceedings  may  be  asked  for  in  the  return  or 
by  petition  subsequently,  and  thereupon  the  clerk  must  fix  the  day  for  the 
hearing,  of  which  notice  of  at  least  ten  days  must  be  given  by  the  clerlv,  by 
notices  posted  in  three  public  places  in  the  county,  or  by  publication  in  a 
newspaper,  and  must  briefly  indicate  the  land  or  lands  mentioned  in  the 
agreement  to  sell  or  option  to  purchase,  and  must  refer  to  the  return  for 
further  particulars.  Upon  the  hearing,  the  court  must  examine  the  return 
and  witnesses  in  relation  to  the  same.  If  it  appears  to  the  court  that  the 
terms  of  the  said  agreement  to  sell  or  option  to  purchase,  including  all  pay- 
ments to  be  made,  have  been  complied  with,  the  court  must  make  an  order 
confirming  the  sale,  and  directing  conveyances  to  be  executed.  The  sale, 
from  that  time,  is  confirmed  and  valid,  and  a  certified  copy  of  the  order 
confirming  it  and  directing  conveyances  to  be  executed,  must  be  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  land  sold  is  situated. 
Conveyances  must  thereupon  be  executed  to  the  purchaser  by  the  executor 
or  administrator,  or  the  guardian,  and  they  must  refer  to  the  orders  of  the 
court  authorizing  and  confirming  the  sale  of  the  property  of  the  estate,  and 
directing  conveyances  thereof  to  be  executed  and  to  the  record  of  the  order 
of  confirmation  in  the  office  of  the  county  recorder,  either  by  the  date  of 
such  recording,  or  by  the  date,  volume,  and  page  of  the  record,  and  such 
reference  shall  have  the  same  effect  as  if  the  orders  were  at  large  inserted 
in  the  conveyance.  Conveyances  so  made  convey  all  the  right,  title,  inter- 
est, and  estate  of  the  decedent,  in  the  premises,  at  the  time  of  his  death ;  if 
prior  to  the  sale,  by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title  or  interest  in  the  premises,  other  than  or  in  addition  to  that 
of  the  decedent  at  the  time  of  his  death,  such  right,  title  or  interest  also 
passes  by  such  conveyances. 

Proceedings  on  sale  of  mine.     See  ante,  §§  1529-  insertions  in  the  second  and  third  sentences,  the 

1533.  old   sentences   reading.    "If,    after    a    full    hearing, 

T      •  1   ..•       o  -.^cr.     -       •  3^    ,  ,       c.   .      ..nnn  ^^^   court  or  judge   is  satisfied  that  it  will  he   for 

Legislation  §  1580.    1.  Added  by  Stats.  190»,  the    advantage    of    the    estate    to    enter    into    the 

''■  i^'^\          J    1    V       o.   .       -«...«            -.n      /1^     ;.,  proposed   agreement   for  the   sale   of   the  mines  or 

2.    Amended    by    btats.    1913,    p.    17,     (1)    in  yggi   estate,    an    order  must   be   made   authorizing, 

the   introductory   paragraph,   inserting     or   lor   an  empowering    and    directing    the    executor,    admin- 

option  to  purchase     before     a  minin-  claim    ;  (2)  istrator  or  the  guardian  to  make  such  agreement, 

in    subd.    I'jrst,    inserting      or      before      guardian  -j-he    order    may    prescribe    the    terms    and    condi- 

of  a  minor    ;_  ( 3 )    in  par.   1   of  subd.  !•  irst,   strik-  ,i„ns    ,,f   ^^^^   agreement";     (c)    adding    the    final 

ing    out      an      before    "agreement    ;    (4)    in    pars.  sentence,    heginning    "The    court    or   judge":     (s) 

1     2,    3     of   subd.   iirst,    inserting      or   option      at  ;„    ^^^^^     y^^^y^^    ^^^    i^    ,j,g    g^.^^    j^^,^    sentences, 

the  end  of  each  paragraph;    (o)    in  subd.  Second,  inserting    "or    option    to    purchase"    after    "agree- 

inserting     "or    an     option     to     purdiase        before  ment,"    in    the    three    instances,    (b)    striking    out 

"of    the    realty    ;     (6)     in     subd.     Third,     substi-  "the"   and   "of"   in   the  phrase    "After  the   making 

tuting    (a)     "consecutive      for    "successive.       and  ^f  the  order,"  in  the  first  sentence,    fc)   substitut- 

(b)    "an  adjoining  county     for    'the  county    :  (i)  j,,™   "such   order"    for   "the   order,"    in    the   second 

in  subd.   Fourth,    (a)    in  first  sentence,   substitut-  sentence,   and    (d)    adding   the   final    (third)    sen- 

ing   "court   or  judge      for   "court    or  jury,     where  tence 
these  words  first  occur;    (b)   making  changes  and 
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CHAPTER  VIII. 

POWERS  AND  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS,  AND  MANAGE- 
MENT  OF  ESTATES. 


§  1581. 
§  1582. 
§  1583. 
§  1584. 
§  1585. 

§  1586. 


Executors  to  take  possession  of  the  en- 
tire  estate. 

Actions  may  be  miiiiitained  by  and 
against  executors  and  administrators. 

May  maintain  actions  for  waste,  conver- 
sion, and  trespass. 

Executor  and  administrator  may  be  sued 
for  waste  or  trespass  of  decedent. 

Surviving  partner  to  settle  up  business. 
Interest  therein  to  be  appraised.  Ac- 
count to  be  rendered. 

.\ctions   on   bond    of   executor   or   admin- 


istrator  may   be    brought   by    another 

administrator. 
§  1587.     What  executors  are  not  parties  to  actions. 
§  1588.     May  compound. 
§  1589.     Recovery    of    property    fraudulently    dis 

posed  of  by  testator. 
§  1590.     When    executor    to    sue,    as    provided    in 

preceding  section. 
§  1591.     Disposition  of  estate  recovered. 
§  1592.     Pending     settlenunt,     court     may    order 

moneys  invested. 


§ 


^  1581.  Executors  to  take  possession  of  the  entire  estate.  The  executor 
or  "administrator  must  take  into  his  possession  all  the  estate  of  the  decedent, 
real  and  personal,  and  collect  all  debts  due  to  the  decedent  or  to  the  estate. 
For  the  purpose  of  bringing  suits  to  quiet  title,  or  for  partition  of  such  es- 
tate, the  possession  of  the  executors  or  administrators  is  the  possession  of 
the  heirs  or  devisees;  such  possession  by  the  heirs  or  devisees  is  subject, 
however,  to  the  possession  of  the  executor  or  administrator,  for  the  pur 
poses  of  administration,  as  provided  in  this  title. 

Possession  of  estate  by  executor,    etc.    Ante,        benefit    of    the    administrator's    possession 


§  1452. 

Collection  of  debts,  when  no  liabilty  for  fail- 
ure.   Post,  §  1615. 

Executor  or  administrator,  suits  by  and  against. 
Post,  §§  1582-1587,  1589,  1590. 

Heir  may  maintain  ejectment  and  suit  to  quiet 
title  during  possession  of  executor,  etc.  Ante, 
§  1452. 

Legislation  §  1581.  Enacted  March  11,  1873 
Abased  on  Probate  Act  1851,  §  194,  as  amended 
by  Stats.  1861,  p.  645),  (1)  substituting  (a) 
'must"  for  "shall"  after  "administrator,"  and 
(b)  "decedent"  for  "deceased"  in  both  instances; 
(2)  omitting  "shall"  before  "collect";  (3)  in- 
serting "or  to  the  estate"  at  end  of  first  sen- 
tence; (4)  substituting  (a)  "is"  for  "shall  be 
deemed"  before  "the  possession,"  (b)  "is"  for 
"shall  be"  before  "subject,"  and  (c)  "the  pur- 
poses of  administration,  as  provided  in  this  title" 
for  "all  other  purposes"  at  end  of  section. 

Application  of  section.  Proceedings,  in 
this  state,  for  the  administration  of  the 
estates  of  deceased  persons  are  purely 
statutory;  the  letter  and  the  spirit  of  the 
system  established  by  legislation  are  to 
be  first  consulted,  and  the  statutory  rule 
followed,  in  any  case,  so  far  as  given,  be- 
fore resort  can  be  had  for  guidance  to  the 
rules  of  the  common  law.  Maddock  v. 
Russell,  109  Cal.  417;  42  Pac.  139.  This 
section  refers  to  and  contemplates  actions 
by  the  heirs  or  devisees  for  quieting  title 
to  or  partitioning  the  property  of  the  es- 
tate; the  intent  being  to  give  them  all 
the  rights  which  actual  possession  would 
give  them,  and  to  make  the  possession  of 
the  administrator  the  same  as  if  they  were 
actually  in  possession,  preserving,  how- 
ever, all  the  rights  of  the  executor  or 
administrator  for  the  pur{)oscs  of  admin- 
istration. Ryer  v.  Fletcher  Ryer  Co.,  126 
Cal.  4S2;  58  Pac.  90S.  The  intent  of  this 
section  is,  not  to  giVe  the  administrator 
the  right  to  sue  for  partition  of  the  estate, 
but  to  give  to  the  heirs  and  devisees  the 


for  the  purpose  of  their  maintaining  the 
actions  described  therein,  including  suits 
bv  them  for  partition  of  the  estate.  Ryer 
v'  Fletcher  Ryer  Co.,  126  Cal.  482;  58  Pac. 
908. 

Powers  and  duties  of  representative. 
The  administrator  is  a  trustee  with  well- 
defined  duties,  among  the  first  of  which  is 
that  of  collecting  the  assets  of  the  estate 
and  paying  its  just  debts,  after  due  notice 
to  creditors;  the  title  of  the  heirs  is  sub- 
ject to  the  performance  by  the  adminis- 
trator of  all  his  trusts,  and  they  finally 
come  into  the  possession  and  enjoyment 
of  only  such  portion  of  the  estate  as  may 
remain  after  the  execution  of  those  trusts 
by  the  administrator  (Robertson  v.  Bur- 
rell,  110  Cal.  568;  42  Pac.  1086);  but  it 
is  no  part  of  the  duty  or  authority  of  the 
administrator  to  manage  the  estate  for  the 
benefit  of  the  estate  or  of  the  heirs:  so  far 
as  the  latter  are  concerned,  it  is  his  duty, 
simply,  to  preserve  the  estate  until  dis- 
tribution. Brenham  v.  Story,  39  Cal.  179; 
Estate  of  Moore,  72  Cal.  335;  13  Pac.  880; 
Estate  of  Rose,  80  Cal.  166;  22  Pac.  86; 
Estate  of  Freud,  131  Cal.  667;  82  Am.  St. 
Rep.  407;  63  Pac.  1080.  While,  generally, 
the  executor  has  no  power  to  carry  on 
the  business  of  the  decedent,  yet  he  may 
do  so,  if  necessary  to  preserve  the  prop- 
erty; and  so  although,  generally,  he  may 
not  expend  money  in  the  erection  of  a 
new  building,  yet  he  may  expend  it  in 
repairs  to  any  extent  necessary  to  pre- 
serve the  property;  and  in  eases  that  may 
be  readily  imagined,  the  power  to  repair 
may  extend  even  to  the  erection  of  a  new 
building,  as  in  the  case  of  a  necessary  out- 
house destroyed  by  fire,  or  in  the  case  of 
land   paying   a   large   rental,   on   which    a 
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building  had  been  destroyed  by  fire,  or 
decayed  so  as  to  be  no  longer  available, 
and  where  the  new  building  could  be  paid 
for  in  a  short  time  out  of  the  rental. 
Estate  of  Freud,  131  Cal.  667;  82  Am.  St. 
Kep.  407;  63  Pac.  1080.  An  executor,  in 
the  discharge  of  his  duty  and  power  as 
a  trustee  to  preserve  the  estate,  may  pay 
off  liens  existing  upon  it,  when  necessary 
for  that  purpose,  and  may  redeem  the  real 
estate  from  the  lien  of  a  mortgage  made 
by  the  decedent,  though  not  presented  as 
a  claim,  and  may  charge  the  expense  to 
the  estate  (Estate  of  Freud,  131  Cal.  667; 
82  Am.  St.  Eep.  407;  63  Pac.  1080);  and 
where,  as  against  adverse  claimants,  the 
executor  claims  money  as  assets  of  the 
estate,  it  is  his  duty  to  get  it  for  the  es- 
tate, and  he  has  no  right  to  compromise 
the  claim  of  the  estate  by  consenting  that 
the  trustees  shall  have  the  money,  pro- 
vided they  shall  pay  the  debts  and  ex- 
penses of  administration  out  of  it;  nor 
can  he,  after  administering  upon  it,  turn 
the  surplus  over  to  them.  Estate  of  Bur- 
dick,  112  Cal.  387;  44  Pac.  734.  While 
money  on  deposit  in  a  bank  to  the  credit 
of  the  deceased  may  not  constitute  a 
"debt"  in  a  strict  technical  sense,  yet 
this  section  contemplates  that  the  execu- 
tor shall  reduce  into  his  possession  all  the 
property  of  the  estate  with  reasonable  dis- 
patch; and  although  the  bank  in  which 
such  money  is  deposited  is  one  of  admitted 
safety  and  of  undoubted  credit,  yet  the 
executor  must  be  allowed  to  exercise  his 
discretion,  in  good  faith,  as  to  the  pro- 
priety of  reducing  the  money  into  his 
actual  possession,  so  as  to  be  ready  to 
meet  any  exigency  in  the  affairs  of  the 
estate.  Estate  of  McQueen,  44  Cal.  584. 
A  domiciliary  executor  must  collect  for- 
eign assets  so  far  as  he  is  able;  and  he 
should  be  charged,  in  his  accounting,  with 
such  assets,  where  they  were  under  his 
control,  and  could  easily  have  been  trans- 
ferred to  the  domestic  jurisdiction,  before 
the  filing  of  his  account.  Estate  of  Ortiz, 
86  Cal.  306;  21  Am.  St.  Rep.  44;  24  Pac. 
1034.  "Where  assets  of  an  estate,  situated 
in  a  jurisdiction  foreign  to  that  in  which 
an  executor  qualified  and  received  his  let- 
ters, come  into  his  possession  while  re- 
siding in  the  foreign  jurisdiction,  by  a 
voluntary  payment  or  administration,  he 
must  account  for  them  in  the  domiciliary 
jurisdiction.  Fox  v.  Tay,  89  Cal.  339;  23 
Am.  St.  Rep.  474;  24  Pac.  855;  26  Pac.  897. 
Even  at  common  law,  where  an  ancillary 
administrator  has  been  appointed  in  a 
foreign  jurisdiction,  the  title  to  personal 
property,  which  has  its  situs  in  such  juris- 
diction, is  in  the  ancillary  administrator: 
there  cannot  be  two  independent  adminis- 
trations of  the  same  property,  and  the 
domiciliary  executor  cannot  nullify  the  an- 
cillary administration  in  a  foreign  country 
by  assigning  personal  property   there  sit- 


uated. Murphy  v.  Crouse,  133  Cal.  14;  87 
Am.  St.  Eep.  90;  66  Pac.  971. 

Possession  of  representative.  During 
the  administration,  and  until  distribution, 
partial  or  final,  the  executor  is  entitled 
to  have  the  possession  of  the  property  left 
by  the  deceased,  and  may  recover  the  pos- 
session from  an  heir  or  devisee.  Page  v. 
Tucker,  54  Cal.  121.  The  possession  of  the 
executor  is  that  of  the  heir  or  devisee, 
and,  as  against  third  persons,  the  heir  or 
devisee  can  maintain  an  action  of  eject- 
ment, as  well  as  the  executor.  Colton  v. 
Onderdonk,  69  Cal.  155;  58  Am.  Rep.  556; 
10  Pac.  395.  The  fact  that  the  widow  of 
the  deceased  is  both  executrix  and  devisee 
under  the  will  is  a  mere  coincidence;  as 
executrix,  she  is  not  a  co-tenant  with  a 
devisee  or  an  heir;  and  her  right  of  pos- 
session as  executrix  entitles  her  to  oust 
from  possession,  as  a  trespasser,  the  pur- 
chaser under  foreclosure  of  a  mortgage 
made  by  her  in  her  individual  capacity. 
Webb  v.  Winter,  135  Cal.  455;  67  Pac.  691. 
When  the  heirs,  legatees,  and  devisees  are 
put  into  the  possession  of  their  respective 
shares  upon  their  giving  bonds  for  the 
payment  of  their  proportion  of  the  debts, 
the  administrator  ceases  to  be  entitled  to 
the  possession  of  the  land,  or  to  its  rents. 
Estate  of  Woodworth,  31  Cal.  595.  The 
right  of  possession  resting  in  an  adminis- 
trator is  barred  in  the  same  way  as  the 
right  of  possession  in  any  other  trustee. 
McLeran  v.  Benton,  73  Cal.  329;  2  Am. 
St.  Rep.  814;  14  Pac.  879;  Webb  v.  Win- 
ter, 135  Cal.  455;  67  Pac.  691. 

Title  of  representative.  The  passing  of 
title  to  heirs,  devises,  or  legatees  is  sub- 
ject to  the  control  of  the  probate  court, 
and  the  possession  of  the  administrator 
or  executor,  for  the  purpose  of  adminis- 
tration. Estate  of  Vance,  152  Cal.  760; 
93  Pac.  1010.  The  administrator  is  en- 
titled to  the  possession  of  all  the  property 
of  the  estate,  real  and  personal,  during 
the  aSministration,  and  can  maintain  an 
action  for  the  recovery  of  the  possession 
of  all  such  property;  but  the  statute  does 
not  confer  upon  him  the  power  to  compel 
a  conveyance  of  the  title  to  the  property 
to  himself.  Janes  v.  Throckmorton,  57  Cal. 
368.  The  probate  court  may  inquire  if 
the  estate  has  an  interest  in  or  title  to 
real  property,  and  if  this  question  is  de- 
cided in  the  affirmative,  may  distribute 
such  estate;  but  it  has  no  jurisdiction  to 
determine  the  quality  of  the  title,  whether 
it  be  good  or  bad,  but  will  leave  the  par- 
ties to  pursue  their  remedies  in  the  proper 
forum.  Bath  v.  Valdez,  70  Cal.  350;  11 
Pac.  724. 

Prescriptive  title.  Neither  a  devisee  of 
real  property  nor  his  grantee  entering  into 
possession  by  virtue  of  title  actually  or 
colorably  derived  from  the  estate,  and  as- 
serting title  from  no  other  independent 
source,  can  acquire  a  title  against  the  es- 
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tate  bv  adverse  possession.  Blair  v.  Haz- 
zard.  158  Cal.  721;  112  Pac.  298. 

Eight  of  action  by  administrator  com- 
mensurate with  right  to  reduce  estate  to 
possession.    See  note  ante,  §  1452. 

Court  cannot  direct  a.dministrator  how 
and  where  to  keep  assets.  See  note  ante, 
§  1452. 

Right  of  possession  by  heirs  as  against 
strangers.    See  note  ante,  §  1452. 

Estate  vests  in  devisee,  subject  only  to 
right  of  administration.  See  note  ante, 
§  1452. 

Powers  and  duties  of  executors  or  adminis- 
trators as  to  property  out  of  state.  See  uote  45 
Am.   St.   Ki'p.   065. 

Nature  of  title  of  executor  or  administrator 
to  lands  of  decedent.  See  note  136  Am.  St.  Rep. 
81. 

Right  of  legatee  or  distributee  to  sue  for  as- 
sets belonging  to  decedent's  estate.  See  notes 
4  Ann.   Cas.   193;    20   Ann.   Cas.  95. 

Eight  to  condemnation  money  as  between  heir 
or  devisee  and  executor  or  administrator.  See 
note  Ann.   Cas.   191JC,   595. 

Right  of  next  of  kin  to  maintain  action  in  in- 
terest of  estate.  See  note  22  L.  R.  A.  (N.  S.) 
454. 

Settlement  of  cause  of  action  for  death  by 
beneficiaries  without  assent  of  executor  or  ad- 
ministrator.    See   note   35  L.  R.   A.    (N.   S.)    207. 

CODE  COMMISSIONERS'  NOTE.  Slats.  1861, 
p.  643.  §  70. 

1.  Possession  of  the  estate.  See  Civ.  Code, 
§§  1358,  1384,  1385,  and  notes.  These  sections 
are  quoted  at  leno^th  in  note  to  §  1516,  ante. 

2.  The  real  estate,  at  common  law,  vested  in 
the  heir;  and  the  personal  estate,  in  the  admiu- 
istrator:  but,  under  our  system,  the  true  theory 
would  seem  to  be,  that  both  the  real  and  personal 
estate  of  the  intestate  vest  in  the  heir,  sub- 
ject to  the  lien  of  the  administrator  for  the 
payment  of  debts  and  the  expenses  of  admin- 
istration, and  with  the  right  in  the  administrator 
of  present  possession.  Beckett  v.  Selover,  7  Cal. 
238;  68  Am.  Dec.  237;  Gregory  v.  McPherson, 
13  Cal.  562.  In  Harwood  v.  Marye,  8  Cal.  580, 
the  court  say:  "The  plaintiff  seems  to  have  pro- 
ceeded under  the  idea  that  the  heir  was  the  only 
person  interested  in  or  capable  of  exercising  con- 
trol over  the  real  estate  of  the  deceased.  This 
doctrine  never  obtained  in  California.  .  .  .  The 
administrator,  being  entitled  to  the  possession 
of  the  real  property,  must  be  made  a  parly  to  all 
suits  affeiting  it." 

3.  Chattels.  "The  executor  holds  as  trustee 
for  the  purposes  of  the  will,  but  he  holds  the 
legal  title  in  all  the  chattels  of  the  testator;  he 
is,  for  the  purpose  of  administering  them,  as 
much  the  legal  proprietor  of  those  chattels  as  was 
the  testator  himself  while  alive.  The  ordinary 
has  no  power  to  transfer  them.  His  grant  can 
pass  nothing;  il  conveys  no  right; — it  is  a  void 
act."  Such  was  the  substance  of  the  language 
of  Marshall,  C.  J.,  in  the  case  of  Griffith  v. 
Frazier,  8  Cranch  (U.  S.),  9,  3  L.  Ed.  471,  and 
given  bv  Burnett.  J.,  in  Haynes  v.  Meeks,  10 
Cal.   119,   70  Am.  Dec.   703. 

4.  Suits.  The  administrator  is  the  proper 
party  plaintiff  in  a  suit  to  quiet  title.  By  the 
law  of  this  state,  all  property  of  the  deceased, 
real  and  personal,  remains  in  possession  of  the 
administrator  until  administration  of  the  estate 
is  had.  or  a  decree  of  distribution  is  made  by 
the  probate  court.  Curtis  v.  Sutter,  15  Cal.  264; 
see  note  10,  infra,   "Generally." 


5.  The  heirs  may  now  bring  such  suit,  by  the 
amendment  embodied  in  §  1452,  ante  (to  accord 
with  Meeks  v.  Kirby,  1  Cal.  Unrep.  711).  When 
no  administration  is  had,  the  heir  has  the  right 
of  entry,  and  "may  maintain"  an  action  of  eject- 
ment. His  right  of  entry  is  subject  only  to  the 
claim  of  the  administrator,  when  there  is  one. 
Updegraff  v.  Trask,  IS  Cal.  459.  '1  he  right  of 
possession  by  the  administrator  is  statutory,  and 
does  not  apply  to  cases  existing  prior  lo  its  p:;-^- 
sage.  Soto  v.  Kroder,  19  Cal.  96.  A  tenant  in 
common  is  entitled  to  the  whole  tract,  where  en- 
titled to  an  undivided  portion.  Touchard  v.  Crow, 
20  Cal.  162;  81  Am.  Dec.  108.  In  this  case, 
Ihe  tenant  in  common  was  represented  by  the  ad- 
ministrator. 

6.  When  it  ceases.  This  right  of  possession  ex- 
ists till  the  estate  is  settled,  or  turned  over  to 
heirs  by  order  of  the  court.  Meeks  v.  Hahn,  "20 
Cal.  627.  By  the  amendment  embodied  in  §  1453, 
ante,  the  heir  may  obtain  possession  at  the  end 
of  ten  months  in  certain  cases,  though  the  estate 
is  not  fully  settled.  See  the  Broderick  estate 
case  (Magraw  v.  McGlynn,  26  Cal.  429),  refer- 
ring to  Farr  v.  Xewman,  4  Term  Rep.  645;  100 
Eng.  Reprint,  1209,  and  Tiffany  and  Bullard  on 
Trusts  and  Trustees,  p.  483. 

7.  Community  property.  See  Jewell  v.  Jewell, 
28  Cal.  232.  Gift  of  property  by  widow,  prior 
to  delivery  of  it  to  her  by  the  administrator,  con- 
sidered in  Jahns  v.  Xolting,  29  Cal.  513.  Such 
gift  held  not  to  pass  property. 

8.  Partnership  matters  of  decedent.  Griggs  v. 
Clark,  23  Cal.  427;  Gleason  v.  White,  34  Cal. 
264;  see  note  to  §1585,  post.  Interest.  If 
the  administrator  does  not  keep  the  funds  of  the 
estate  separate,  but  uses  them  for  his  own  pur- 
poses, he  is  chargeable  with  interest.  Estate  of 
Gasq,  42  Cal.  288. 

9.  Statute  of  limitations.  See  Gleason  v.  White, 
34  Cal.  264.  The  claim  must  be  presented  within 
ten   months   after   it    becomes    absolute. 

10.  Generally.  The  right  to  possess  the  per- 
sonal property,  by  the  administrator,  is  the  same 
at  common  law.  The  real  estate  is  assets,  if  re- 
quired, and  not  otherwise.  Estate  of  Woodw.jrth, 
31  Cal.  605.  He  represents  the  entire  estate. 
Smith  V.  Walker,  38  Cal.  392;  99  Am.  Dec.  415. 
"Till  he  recovers  the  whole  estate,  the  amount 
to  be  distributed  cannot  be  known."  Id.  The 
duty  of  the  administrator  is  to  take  charge  of 
the  estate  for  the  purpose  of  settling  the  claims; 
and  when  they  have  been  satisfied,  it  is  his  duty 
to  pass  it  over  to  the  heir,  whose  absolute  prop- 
erty it  then  becomes.  Brenham  v.  Story,  39  Cal. 
186;  see  Chapman  v.  Hollister,  42  Cal.  462;  Es- 
tate of  Gasq,  42  Cal.  288,  and  Meeks  v.  Kirby, 
1  Cal.  Unrep.  711;  the  first  and  last  cited  else- 
where ante,  at  length;  see  also  Curtis  v.  Herrick, 
14  Cal.  117;  73  Am.  Dec.  632.  As  to  what  com- 
plaint in  the  nature  of  replevin  by  administrator 
should  show,  see  Halleck  v.  Mixer,  16  Cal.  575. 
If  joint  and  several  contracts  are  the  subject  of 
the  action,  the  administrator  cannot  be  joined. 
See  Bank  of  Stockton  v.  Howland,  cited  in  note 
elsewhere;  and  May  v.  Hanson,  6  Cal.  642:  see 
also  Gregory  v.  Haynes,  13  Cal.  591;  Humphreys 
V.  Crane,  5  Cal.  173.  For  property  taken  be- 
tween the  death  and  granting  of  letters,  the  ad- 
ministrator may  maintain  an  action.  Jahns  v. 
Nolting,  29  Cal.  507;  Beckman  v.  McKav,  14 
Cnl.  250;  Waterman  v.  Smith,  13  Cal.  373  ("land 
claim").  One  of  several  executors,  acting  for. 
binds  ail.  Ponde:-  v.  Moseley,  2  Fla.  207:  48 
Am.  Dec.  194;  Leggett  v.  Hunter,  19  N.  Y.  445. 
Refusing  or  failing  to  act,  in  preserving  the  es- 
tate, those  beneficially  interested  may.  Crain  v. 
Crain,  17  Tex.  80.  Trust  funds  in  adminis- 
trator's hands.  Pierce  v.  Robinson,  13  Cal,  ll(i. 
Heirs  not  affected  by  failure  of  administrator  to 
inventory  claim  or  other  interest.  Stewart  v. 
Chadwick,  8  Iowa,  463. 


§  1582.  Actions  may  be  maintained  by  and  against  executors  and  admin- 
istrators. Aetions  for  the  recovery  of  any  property,  real  or  personal,  or 
for  the  possession  thereof,  or  to  quiet  title  thereto,  or  to  determine  any 
adverse  claim  thereon,  and  all  actions  founded  upon  contracts,  may  be 
maintained  by  and  against  executors  and  administrators  in  all  eases  iu 
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which  the  same  might  have  been  maintained  by  or  against  their  respective 

testators  or  intestates. 

tion,  unless  expressly  authorized  b;^  the 
will  or  by  statute  (iSterrett  v.  Barker,  119 
Cal.  492;  51  Pac.  695;  Miller  &  Lux  v. 
Gray,  136  Cal.  261;  68  Pac.  770);  and  an 
invalid  claim  of  lien  upon  property  of 
the  estate,  based  on  a  contract  with  the 
executor  alone,  without  an  order  of  court, 
cannot  be  made  valid  by  consent  or  agree- 
ment of  the  heirs  to  pay  for  the  work,  or 
by  an  agreement  that  a  purchaser  of  the 
estate  should  assume  the  debt  and  pay  for 
the  work.  San  Francisco  Paving  Co.  v. 
Fairfield,  134  Cal.  220;  66  Pac.  255.  Thus, 
in  an  action  by  an  executor  upon  a  con- 
tract to  drill  a  well  on  the  property  of  the 
estate,  it  is  error  to  order  the  judgment 
paid  out  of  the  assets  of  the  estate.  Ren- 
wick  V.  Garland,  1  Cal.  App.  237;  82  Pac. 
89.  The  administrator  has  no  power  to 
bring  a  suit  to  enforce  a  trust,  and  to 
compel  a  conveyance  of  land  to  himself. 
Janes  v.  Throckmorton,  57  Cal.  368;  Field 
v.  Andrada,  106  Cal.  107;  39  Pac.  323; 
Say  ward  v.  Houghton,  119  Cal.  545;  51 
Pac.  853;  52  Pac.  44;  but  see  Collins  v. 
O'Laverty,  136  Cal.  31;  68  Pac.  327,  as  to 
the  amendment  to  this  section  in  1895. 
The  executor  has  no  authority  to  pledge 
the  personal  property  of  the  estate  as  se- 
curity for  money  borrowed  by  him  to  pay 
debts  of  the  estate;  and  where  he  does 
so,  he  may  recover  the  property  pledged, 
in  an  action  of  replevin,  and  the  pledgee 
has  no  lien  whatever  thereon  (Parks  v. 
Mockenhaupt,  133  Cal.  424;  65  Pac.  875); 
nor  has  the  executor  any  right,  as  such, 
to  receive  the  proceeds  of  an  insurance 
policy,  payable  to  the  widow  and  children, 
as  any  part  of  the  estate,  and  he  may  be 
sued  personally,  by  one  who  was  a  minor 
at  the  time  of  the  death  of  the  deceased, 
to  recover  his  share  of  the  policy  (Hey- 
denfeldt  v.  Jacobs,  107  Cal.  373;  40  Pac. 
492;  and  see  Sehlicker  v.  Hemenway,  110 
Cal.  579;  52  Am.  St.  Rep.  116;  42  Pac. 
1063) ;  nor  has  the  executor  any  power, 
without  an  order  of  court,  to  make  a  con- 
tract which  will  give  a  right  to  file  liens 
upon  property  of  the  estate.  San  Fran- 
cisco Paving  Co.  V.  Fairfield,  134  Cal.  220; 
66  Pac.  255. 

Contracts  of  decedent  valid  when.  Where 
the  decedent,  in  his  lifetime,  voluntarily, 
and  acting  under  the  advice  of  able  at- 
torneys, entered  into  a  written  agreement, 
for  an  adequate  and  valuable  considera- 
tion, with  a  full  knowledge  of  the  claim 
of  another  person  to  certain  bonds,  in 
which  he  held  an  interest,  by  the  terms 
of  which  he,  in  effect,  transferred  all  his 
interest  in  the  bonds  to  such  claimant,  and 
acknowledged  him  as  the  owner  thereof, 
and  never  assumed  to  rescind  the  contract 
or  restore  the  consideration,  his  adminis- 
trator and   heirs  are  bound  by  his  acts,. 


Executors  and  administrators. 

1.  Suits  by,  after  substitution.    Ante,  §  385. 

2.  Without  joining  beneficiaries.    Ante,  §  369. 

3.  Suits  against,   costs.     Ante,  §  1509. 
Suggestion  of  death,  where  action  by  deceased 

pending.    Ante.  §  385. 

Eii;ht  to  maintain  suits  for  possession  of  real 
property  of  estate.    Ante,  §  1452. 

Legislation  §  1582.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  195),  in- 
serting  "thereof"    after   "posses.sion." 

2.  Amended  by  Stats.  1895,  p.  80,  inserting 
"or  to  quiet  title  thereto,  or  to  determine  any 
adverse  cl.".!-!!  thereon." 

3.  Amendment  by  Stats.  1901,  p.  225;  un- 
constitutional.    See  note  ante,  §  5. 

Constitutionality.  The  provisions  of  this 
section  are  not  unconstitutional  on  the 
ground  that  it  deprives  the  heirs  of  prop- 
ertv  without  due  process  of  law.  Mc- 
Caughey  v.  Lyall,  152  Cal.  615;  93  Pac. 
681;  224  U.  S.  558;  56  L.  Ed.  883;  32  Sup. 
Ct.  Rep.  602. 

Jurisdiction.  The  probate  court  has  no 
jurisdiction  to  enforce  a  trust  by  com- 
pelling the  administrator  to  convey  prop- 
erty, by  him  held  in  trust,  to  the  heirs  of 
the  intestate,  and  to  account  for  its  rents 
and  profits:  actions  to  enforce  such  trusts 
must  be  brought  in  the  superior  court. 
Haverstick  v.  Trudel,  51  Cal.  431;  Augui- 
sola  V.  Arnaz,  51  Cal.  435;  Estate  of  Davis, 
136  Cal.  590;  69  Pac.  412;  Estate  of  Vance, 
141  Cal.  624;  75  Pac.  323;  and  see  Deck 
V.  Gerke,  12  Cal.  433;  73  Am.  Dec.  555. 
A  contest  for  the  proceeds  of  an  insurance 
policy,  by  its  terms  payable  to  the  widow 
and  minor  children  of  the  deceased,  can- 
not be  commenced  in  the  probate  court. 
Hevdenfeldt  v.  .Jacobs,  107  Cal.  373;  40 
Pac.  492;  Hearst  v.  Hart,  128  Cal.  327;  60 
Pac.  846. 

Eights  and  powers  of  representative. 
The  power  is  given  the  executor  to  bind 
the  estate,  in  order  to  facilitate  adminis- 
tration, not  to  enable  the  representative 
to  carry  on  business;  but  where  the  execu- 
tor is  authorized  to  carry  on  business,  a 
creditor  must  look  to  the  executor  person- 
ally: the  right  to  hold  the  estate  is  in  the 
representative  only.  Sterrett  v.  Barker, 
119  Cal.  492;  51  Pac.  695;  Briggs  v.  Breen, 
123  Cal.  657;  56  Pac.  633;  Miller  &  Lux 
v.  Gray,  136  Cal.  261;  68  Pac.  770.  Thus, 
an  executor  cannot,  by  virtue  of  his  gen- 
eral powers  as  such,  make  any  contract 
that  will  bind  the  estate;  but  on  contracts 
made  by  him  for  necessary  matters  relat- 
ing to  the  estate,  he  is  personally  liable, 
and  must  see  to  it  that  he  is  reimbursed 
out  of  the  assets.  Renwick  v.  Garland,  1 
Cal.  App.  237;  82  Pac.  89;  and  see  Sterrett 
v.  Barker,  119  Cal.  492;  51  Pac.  695; 
Briffgs  V.  Breen,  123  Cal.  657;  56  Pac.  633; 
Miller  &  Lux  v.  Gray,  136  Cal.  261;  68  Pac. 
770.  An  executor  cannot  create  a  debt 
against  the  estate,  other  than  for  funeral 
expenses  and  for  expenses  of  administra- 
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cannot  question  the  validity  of  the  agree- 
ment, nor  recover  any  interest  in  the 
bonds.  Jones  v.  Tallant,  90  Cal.  386;  27 
Pac.  305. 

Remedies  of  representative.  The  ad- 
ministrator may  bring  an  action  to  quiet 
title  to  real  estate  which  belonged  to  his 
decedent.  Pennie  v.  Hildreth,  81  Cal.  127; 
23  Pac.  398.  A  patent  to  lands,  issued  to 
an  administrator,  vests  the  legal  title  in 
him,  and  entitles  him  to  recover  the  prem- 
ises in  his  own  name,  in  an  action  of  eject- 
ment. Burling  v.  Thompkins,  77  Cal.  257; 
19  Pac.  429;  Dreyfus  v.  Badger,  108  Cal. 
58;  41  Pac.  279.  Executors  can  maintain 
actions  for  the  possession  of  real  property, 
as  tenants  in  common,  in  all  eases  where 
their  testators  or  intestates  could  have 
maintained  them,  until  the  administration 
of  the  estates  they  represent  is  closed,  or 
the  property  is  distributed  under  decree 
of  the  probate  court  (Touchard  v.  Keyes, 
21  Cal.  202) ;  and  the  administrator  may 
maintain  a  suit  to  quiet  the  title  of  the 
estate,  against  any  adverse  claim;  and  a 
suit  to  set  aside  and  cancel  a  deed  of 
the  decedent,  for  want  of  capacity  of  the 
grantor,  and  for  undue  influence  and  fraud 
of  the  grantee  in  taking  advantage  of  the 
incapacity,  illness,  and  weakness  of  mind 
of  the  grantor  to  procure  the  deed,  is,  in 
effect,  a  suit  to  quiet  the  title  of  the  estate 
against  the  pretended  grantee  (Collins  v. 
O'Laverty,  136  Cal.  31;  68  Pac.  327);  but 
the  administrator  cannot  maintain  an  ac- 
tion to  recover  personal  property  belong- 
ing to  the  estate,  after  he  has  ceased  to 
be  administrator.  Affierbach  v.  McGovern, 
79  Cal.  268;  21  Pac.  837;  Estate  of  Noah, 
88  Cal.  408;  26  Pac.  361.  Where  the  ad- 
ministrator, as  plaintiff,  has  only  the  equi- 
table title,  and  the  legal  title  is  in  the 
heirs,  the  administrator  cannot  maintain 
an  action  to  recover  possession  (Emeric  v. 
Penniman,  26  Cal.  120) ;  but  where  one 
half  of  land  is  inherited  from  the  father, 
and  two  thirds  of  the  other  half  from 
the  mother,  whose  estate  is  being  admin- 
istered upon,  the  heirs  cannot,  pending  the 
administration  of  the  mother's  estate,  re- 
cover in  ejectment  the  portion  inherited 
from  her,  as  against  her  administrator, 
who  is  entitled  to  the  possession  of  the 
whole  of  her  estate,  and  they  can  only 
maintain  a  right  of  possession  as  tenants 
in  common  with  the  administrator,  by  rea- 
son of  inheritance  from  the  father.  Bur- 
gel  V.  Prisser,  89  Cal.  70;  26  Pac.  787. 
An  administrator,  including  a  special  ad- 
ministrator authorized  by  the  court,  may 
maintain  an  action  to  quiet  title  (Layne 
V.  .Tohnson,  19  Cal.  App.  95;  124  Pac.  860; 
McNeil  V.  Morgan,  157  Cal.  373;  108  Pac. 
69;  Ruiz  v.  Santa  Barbara  Gas  etc.  Co., 
164  Cal.  188;  128  Pac.  330);  and  an  action 
to  quiet  title  may  be  brought  against  an 
administrator,    either    general    or    special. 


Davidson  v.  All  Persons,  18  Cal.  App.  723; 
124  Pac.  570;  McNeil  V.  Morgan,  157  Cal. 
373;  108  Pac.  69.  An  action  may  be  main- 
tained by  an  executor  to  quiet  title  to  and 
to  recover  possession  of  land  in  the  pos- 
session of  the  defendant  under  a  contract 
of  purchase,  where,  by  his  answer,  the 
purchaser  repudiates  the  contract  and  re- 
fuses to  pay  a  balance  due:  he  cannot  be 
allowed  to  retain  the  possession  and  re- 
pudiate the  contract  under  which  it  was 
obtained,  nor  to  affirm  the  contract  so  far 
as  he  deems  it  beneficial  and  repudiate  its 
burdens.  Woodard  v.  Henuegan,  128  Cal. 
293;  60  Pac.  769.  The  general  personal 
representatives  of  a  deceased  person  may 
maintain  an  action  for  his  wrongful  death; 
and  a  special  administrator  has  the  same 
right,  when  authorized  by  order  of  court. 
Ruiz  V.  Santa  Barbara  Gas  etc.  Co.,  164 
Cal.  188;  128  Pac.  330. 

Liabilities  of  representative.  The  ad- 
ministrator, in  his  individual  capacity 
alone,  is  liable  to  the  widow  for  a  wrong- 
ful conversion  of  insurance-money  belong- 
ing to  her,  and  held  by  him,  in  trust,  for 
her;  the  estate  cannot  be  held  liable  for 
his  tort,  in  an  action  at  law  therefor,  al- 
though persons  interested  in  the  estate 
may  have  profited  thereby,  whatever  may 
be  the  liability  of  the  estate  in  equity, 
upon  proper  averments.  Nickals  v.  Stan- 
ley, 146  Cal.  724;  81  Pac.  117.  An  ad- 
ministrator, sued  in  equity  by  the  people 
to  compel  him  to  pay  over  to  the  county 
treasurer  money  collected  by  the  intestate 
as  tax-collector,  occupies  the  position  of 
one  who  takes  possession,  without  author- 
ity, of  property  belonging  to  another,  and 
he  may  be  treated  as  a  trustee  de  son  tort. 
People  v.  Houghtaling,  7  Cal.  348;  Gunter 
V.  .Janes,  9  Cal.  643;  Hardy  v.  Hunt,  11 
Cal.  343;  70  Am.  Dee.  787;  Lathrop  v. 
Bampton,  31  Cal.  17;  89  Am.  Dec.  141. 
Where  the  executor,  as  the  pledgee  of 
property,  renounced  such  relationship,  and 
notified  the  pledgor  that  he  no  longer  held 
the  property  in  pledge,  and  asserted  owner- 
ship thereof,  and  subsequently  sells  it  as 
his  own,  his  acts  and  declarations  amount 
to  a  conversion  of  the  pledged  property. 
Lowe  V.  Ozmun,  3  Cal.  App.  387;  86  Pac. 
729.  An  assessment  of  taxes  made  against 
a  special  administrator  is  against  him  in 
his  oflScial  capacity;  and  an  action  may 
be  brought  for  the  collection  of  the  tax 
against  the  executor,  who  succeeds  such 
special  administrator  as  the  custodian  of 
the  estate:  the  cause  of  action  is  for 
taxes  due  from  the  estate,  and  is  properly 
brought  against  its  custodian.  San  Fran- 
cisco V.  Pennie,  93  Cal.  465;  29  Pac.  66. 
An  action  cannot  be  sustained  against  an 
executor  for  services  shown  to  have  been 
gratuitously  rendered  to  the  deceased,  dur- 
ing his  illness,  by  way  of  friendly  and 
neighborly    offices,   voluntarily    given     by 
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plaintiff  of  her  own  motion,  without  re- 
quest therefor  by  the  deceased.  Dallman 
V.  Frank,  1  Cal.  App.  541;  82  Pac.  5G4. 
ISTo  covenant  of  quiet  enjoyment  is  implied 
in  a  lease  by  an  administrator:  such  lease 
depends  upon  the  suhicieuoy  of  the  title 
of  the  estate  of  the  decedent,  and,  like 
his  deed  of  the  estate,  is  in  the  nature  of 
a  mere  quitclaim,  to  which  the  doctrine  of 
caveat  emptor  applies.  Miller  &  Lux  v. 
Gray,  136  Cal.  261;  68  Pac.  770.  An  ac- 
tion will  lie  in  favor  of  the  administrator 
of  an  estate,  against  the  executor  of  a 
deceased  administrator  of  the  same  estate, 
to  recover  the  proceeds  of  a  life-insur- 
ance policy  upon  the  life  of  the  intestate, 
and  the  value  of  other  personal  property 
of  the  estate,  collected  by  the  deceased 
administrator,  and  not  accounted  for  to 
the  estate.  Curran  v.  Kennedy,  89  Cal. 
98;  26  Pac.  641.  No  action  can  be  main- 
tained against  an  executor,  as  such,  that 
is  founded  upon  malfeasance  or  misfeas- 
ance, or  for  a  tort.  Melone  v.  Davis,  67 
Cal.  279;  7  Pac.  703. 

Actions  against  estate.  A  complaint  in 
an  action  against  an  executor,  upon  a 
claim  founded  upon  a  contract  made  with 
a  deceased  person,  is  demurrable  for  a 
failure  to  allege  a  presentation  of  the 
claim  to  the  executor  before  suit,  as  not 
stating  a  cause  of  action.  Morse  v.  Steele, 
149  Cal.  303;  86  Pac.  693.  The  estate  can- 
not be  held  liable  for  a  tort  committed 
by  the  executor,  nor  for  damages  for  the 
breach  of  a  contract  entered  into  by  him. 
Sterrett  v.  Barker,  119  Cal.  492;  51  Pac. 
695;  Briggs  v.  Breen,  123  Cal.  657;  56  Pac. 
633;  Miller  &  Lux  v.  Gray,  136  Cal.  261; 
68  Pac.  770.  The  assignee  of  a  mortgage 
cannot  maintain  an  action  of  foreclosure 
against  the  estate  of  a  deceased  person,  of 
which  the  mortgagee  is  the  administrator, 
if  the  assignment  of  the  mortgage  was 
made  for  the  sole  purpose  of  having  the 
mortgage  foreclosed  for  the  benefit  of  the 
mortgagee.  Brown  v.  Mann,  71  Cal.  192; 
12  Pac.  51.  The  estate  is  liable  as  a  stock- 
holder, and  the  liability  may  be  enforced 
in  a  proper  action,  without  joining  the 
heirs  or  devisees.  Miller  &  Lux  v.  Katz, 
10  Cal.  App.  576;  102  Pac.  946.  The  fact 
that  the  probate  court  has  distributed  the 
property  after  the  commencement  of  a  suit 
in  ejectment,  and  that  the  plaintiff  is  the 
distributee,  bars  the  plaintiff  of  his  right 
of  recovery.  Meeks  v.  Kirby,  47  Cal.  168. 
An  heir  may  maintain  an  action  to  quiet 
his  title  to  distributed  premises,  as  against 
the  representatives  of  the  purchaser  at  a 
probate  sale.  Dougherty  v.  Miles,  97  Cal. 
568;  32  Pac.  597. 

Action  against  sureties  maintained 
when.  A  suit  cannot  be  maintaineii 
against  the  sureties  on  an  administrator's 
bond  until  there  has  been  a  settlement  of 
his  account,  either  in  probate  proceedings, 


under  §  1629,  post,  or  by  a  bill  in  equity 
brought  for  that  purpose.  Elizalde  v. 
Murphy,  4  Cal.  App.  114;  87  Pac.  245. 

Parties  to  actions.  The  action  of  eject- 
ment does  not  abate  by  the  death  of  the 
defendant  pending  the  action,  but  sur- 
vives, and  the  representative  of  the  de- 
ceased may  be  substituted  in  his  stead. 
Barrett  v.  Birge,  50  Cal.  655.  Adminis- 
trators may  sue  without  joining  the  heirs 
or  beneficiaries.  Eobertson  v.  Burrell,  110 
Cal.  568;  42  Pac.  1086.  The  administrator, 
when  a  party  to  an  action  involving  the 
title  of  his  intestate  to  real  estate,  repre- 
sents the  title  which  the  deceased  had  at 
the  time  of  his  death.  Cunningham  v.  Ash- 
lev,  45  Cal.  485;  McLeran  v.  Benton,  73 
Cal.  329;  2  Am.  St.  Eep.  814;  14  Pac.  879; 
Spotts  v.  Hanley,  85  Cal.  155;  24  Pac.  738; 
Dennis  v.  Bint,  122  Cal.  39;  68  Am.  St. 
Ptep.  17;  54  Pac.  378.  All  property  of  the 
deceased,  real  and  personal,  remains  in  the 
possession  of  the  administrator  until  ad- 
ministration of  the  estate  is  had,  or  a  de- 
cree of  distribution  is  made  by  the  probate 
court;  the  administrator,  until  then,  is  the 
proper  party  plaintiff  in  a  suit  to  quiet 
title  to  the  estate  (Curtis  v.  Sutter,  15  Cal. 
260;  Teschemacher  v.  Thompson,  18  Cal. 
11;  79  Am.  Dec.  151;  Pennie  v.  Hildreth, 
81  Cal.  127;  22  Pac.  398);  and  in  an  action 
to  quiet  title  to  land  against  the  estate, 
both  the  administrator  and  the  heirs  at 
law  are  proper  parties  defendant.  Louvall 
V.  Gridley,  70  Cal.  507;  11  Pac.  777.  The 
word  "recovery,"  as  used  in  this  section, 
does  not  imply  that  the  plaintiff  had,  at 
some  previous  time,  owned  or  been  in  the 
possession  of  the  property.  Monterey 
County  v.  Gushing,  83  Cal.  508;  23  Pac. 
700.  An  administratrix  is  disqualified  to 
represent  the  interests  of  the  heirs  and 
creditors  in  an  action  in  which  she  is 
plaintiff  or  co-plaintiff,  adverse  to  the  in- 
terests of  the  estate;  and  it  is  necessary 
for  her,  in  prosecuting  such  action,  to 
make  all  the  creditors  of  the  estate,  as 
well  as  all  the  heirs,  parties  to  the  action. 
Byrne  v.  Byrne,  94  Cal.  576;  29  Pac.  1115; 
30  Pac.  196.  In  actions  against  the  ad- 
ministrator, founded  upon  promises  made 
by  the  testator  or  intestate  during  his  life, 
the  defendant  must  be  sued  in  his  repre- 
sentative character:  he  may  plead  plene 
administravit,  and  the  judgment  will  not 
be  against  him  personally,  but  de  bonis 
testatoris  (Melone  v.  Davis,  67  Cal.  279; 
7  Pac.  703);  but  where  the  executor  or 
administrator  is  sued  upon  his  own  prom- 
ise or  obligation,  made  or  incurred  after 
the  death  of  the  testator  or  intestate,  it 
is  not  necessary  to  name  the  defendant  as 
executor  or  administrator,  though  it  has 
been  held  that  it  may  be  done  by  way  of 
description,  but  he  may  be  proceeded 
against  individually,  and  a  judgment  de 
bonis   propriis   had    (Melone   v.   Davis,   67 
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Cal.  279;  7  Pac.  703);  and  in  an  action 
to  foreclose  a  mortgage  against  the  estate 
of  a  deceased  person,  in  which  his  per- 
sonal representative  is  made  the  sole  de- 
fendant, it  is  not  necessary  to  join  his 
heirs  at  law  to  divest  them  of  the  title 
to  which  they  succeeded  on  the  death  of 
the  deceased.  McCaughey  v.  Lyall,  152 
Cal.  615;  93  Pac.  681;  224  U.  S.  558;  56 
L.  Ed.  883;  32  Sup.  Ct.  Rep.  602.  Where 
the  court  appoints  a  special  administrator 
in  lieu  of  a  regular  administrator,  it  has 
power  to  substitute  him  for  the  general 
administrator  as  a  party  defendant.  Mc- 
Neil V.  Morgan,  157  Cal.  373;  108  Pac.  69. 
Where  a  special  administratrix  brought 
suit  to  cancel  a  deed  executed  by  the  de- 
cedent to  the  defendant,  and  to  recover 
the  property  of  the  estate,  and,  pending 
suit,  a  will  was  probated,  making  the 
plaintiff  and  the  defendant  executrix  and 
executor,  both  of  whom  qualified,  and 
afterwards  the  court  substituted  the  plain- 
tiff in  her  capacity  as  executrix  in  place 
of  herself  as  special  administratrix,  she 
is  entitled  to  maintain  the  action  as  execu- 
trix, and  the  defendant  cannot  defeat  it 
on  the  ground  that  he  could  not  be  sued, 
because  he  was  an  executor.  Stohr  v. 
Stohr,  148  Cal.  ISO;  82  Pac.  777. 

Rules  of  pleading.  An  administrator 
defendant  is  bound  by  the  rule  of  prac- 
tice that  a  plaintiff  suing  upon  an  account 
need  not  set  forth  specifically  in  the  com- 
plaint the  items  of  the  indebtedness,  and 
that  if  the  defendant  is  dissatisfied  with 
the  general  allegation  of  indebtedness,  his 
only  remedy  is  to  demand  a  copy  of  the 
plaintiff's  account.  Wise  v.  Hogan,  77  Cal. 
184;  19  Pac.  278.  The  right  of  benefi- 
ciaries to  compel  the  administrator  of  a 
deceased  administrator  to  account  is  not 
dependent  upon  fraud;  hence,  any  allega- 
tions of  fraud  or  malversation  are  unneces- 
sary. Elizalde  v.  Murphy,  163  Cal.  681; 
126>ac.  978. 

Presumption,  and  burden  of  proof.  The 
presumption  of  a  contract  which  the  law 
implies  upon  proof  that  one  has  rendered 
services  to  another,  in  the  absence  of  any 
showing  of  the  circumstances  under  which 
they  were  rendered,  ceases  to  exist  when 
it  is  shown  that  they  were  merely  such 
offices  as  one  friend  would  perform  for 
another  in  time  of  sickness  or  distress, 
either  by  way  of  physical  aid  or  in  the 
comfort  of  personal  companionship.  Dall- 
man  v.  Frank,  1  Cal.  App.  541;  82  Pac. 
564.  A  finding  that  the  plaintiff  rendered 
services  to  the  deceased  for  a  fixed  price, 
much  less  than  the  alleged  value  of  the 
services,  is  sufficiently  sustained  by  proof 
of  the  admissions  of  the  plaintiff  to  that 
effect.  Stuart  v.  Lord,  138  Cal.  672;  72  Pac. 
142.  In  an  action  against  the  administra- 
tor for  services  rendered  to  the  deceased, 
the  burden  of  proof  does  not  rest  upon 
the  plaintiff  to  show  non-payment,  but  is 


upon  the  defendant  to  prove  payment;  and 
it  is  error  to  find  payment,  merely  because 
the  plaintiff  does  not  prove  that  the  claim 
is  not  paid.  Stuart  v.  Lord,  138  Cal.  672; 
72  Pac.  142. 

Specific  performance  by  representative. 
Where  the  executrix  was  the  sole  residu- 
ary legatee,  and  agreed,  without  author- 
ity, to  sell  the  land  after  the  time  for 
presentation  of  claims  had  expired,  and 
all  debts  and  legacies  had  been  paid,  and 
had  in  her  hands  more  than  sufficient 
money  to  close  the  administration,  she  had 
thus  become  the  sole  beneficial  owner  of 
the  land,  and  the  contract  of  sale  is  bind- 
ing on  her  personally,  and  the  purchaser 
is,  in  equity,  the  real  owner  of  the  land, 
and  the  power  of  the  executrix  to  main- 
tain a  suit  for  the  land  must  be  regarded 
as  terminated  (Moffitt  v.  Rosencrans,  136 
Cal.  416;  69  Pac.  87);  and  where  a  con- 
tract of  the  deceased  is  of  an  executory 
nature,  and  his  personal  representative 
can  fairly  and  sutlieieutly  execute  all  the 
deceased  could  have  done,  he  may  do  so, 
and  enforce  the  contract,  and  is  bound  to 
complete  the  contract,  and  if  he  does  not, 
he  may  be  made  to  pay  damages  out  of 
the  estate.  McCann  v.  Pennie,  100  Cal. 
547;  35  Pac.  158. 

Statute  of  limitations,  and  title  by  pre- 
scription. The  duty  of  an  administrator 
to  account  is  a  continuing  duty,  and  does 
not  become  barred.  Elizalde  v.  Murphy, 
163  Cal.  681;  126  Pac.  978.  An  executrix, 
who  holds  money  in  trust  for  a  decedent, 
should  include  the  money  in  her  inventory; 
but,  whether  she  does  so  or  not,  the  stat- 
ute of  limitations  does  not  run  in  her 
favor.  Sprague  v.  Walton,  145  Cal.  228; 
78  Pac.  645.  The  statute  does  not  com- 
mence to  run  in  favor  of  an  executrix, 
who  is  a  trustee,  until  a  repudiation  of  the 
trust.  Sprague  v.  Walton,  145  Cal.  228; 
78  Pac.  645.  An  action  to  recover  money, 
held  in  trust  by  the  executrix  of  a  de- 
ceased widow,  is  not  barred  by  the  statute, 
where  she  was  appointed  as  such  less  than 
two  years  before  the  action  was  com- 
menced. Sprague  v.  Walton,  145  Cal.  228; 
78  Pac.  645.  Where,  by  the  terms  of  the 
will,  the  widow  is  executrix,  and  also  the 
devisee  of  a  life  estate,  and  she,  in  her 
individual  capacity,  mortgages  the  entire 
land  as  security  for  a  loan,  and,  on  fore- 
closure, the  decree  and  deed  purport  to 
give  the  fee,  and  the  purchaser  goes  into 
possession,  and  exercises  complete  owner- 
ship for  the  period  of  limitation,  such  pur- 
chaser thereby  acquires  a  title  to  the 
premises  bv  adverse  possession.  Webb  v. 
Winter,  135  Cal.  455;  67  Pac.  691. 

Judgments.  Any  judgment  recovered 
against  the  executor,  as  such,  must  be 
made  pavable  de  bonis  testatoris  (Bank  of 
Stockton  v.  Rowland,  42  Cal.  129;  Bost- 
wick  v.  McEvoy,  62  Cal.  496);  and  a  judg- 
ment establishing  a  claim  against  an   es- 
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tate  in  another  jurisdiction  cannot  be  the 
basis  of  a  claim  in  this  state.  Richards  v. 
Blaisdell,  12  Cal.  App.  101;  106  Pac.  732. 
Where  a  defendant  dies  during  the  pen- 
dency of  an  action,  and  his  executor  is 
substituted,  a  personal  judgment  against 
the  executor  is  erroneous:  the  judgment 
must  be  made  payable  in  due  course  of  ad- 
ministration. Atherton  v.  Fowler,  46  Cal. 
323;  Kelly  v.  Bandini,  50  Cal.  530;  Drake 
V.  Foster,  52  Cal.  225;  Lawrence  v.  Doolan, 
68  Cal.  309;  5  Pac.  484.  Thus,  a  judgment 
against  an  administrator  is  but  little,  if 
any,  better  than  an  allowance  by  the  ad- 
ministrator and  its  approval  by  the  pro- 
bate judge:  it  fixes  a  recognized  claim  on 
the  estate,  furnishing  a  voucher  which  pro- 
tects the  administrator  in  its  payment; 
but  it  gives  no  priority,  and  carries  with 
it  no  means  of  security,  or  coercive  pay- 
ment bv  execution.  Wells  Fargo  &  Co.  v. 
Eobinson,  13  Cal.  134. 

Foreign  ancillary  administration.  For- 
eign executors,  to  whom,  as  trustees,  a 
note  and  mortgage  were  given  by  their 
co-executor  for  the  amount  of  assets  re- 
ceived by  him  belonging  to  the  estate,  may 
maintain  an  action  to  recover  the  trust 
fund,  as  mortgagees,  under  the  terms  of 
the  mortgage,  without  taking  out  letters 
testamentary  in  the  jurisdiction  in  which 
the  mortgaged  property  is  situated,  and 
the  trust  may  be  enforced  indirectly  by 
foreclosure  of  the  mortgage,  under  the 
rule  of  equitable  estoppel  (Fox  v.  Tay,  89 
Cal.  339;  23  Am.  St.  Rep.  474;  24  Pac.  855; 
26  Pac.  897) ;  and  where  there  are  no  debts 
owing  by  the  estate  in  the  jurisdiction 
where  a  foreign  debtor  resides,  and  no  an- 
cillary administration  has  been  granted 
there,  the  principal  administrator  may,  in 
such  foreign  state,  receive  a  voluntary 
payment  from  the  debtor,  which  will  be  a 
good  acquittance  to  him,  even  if  an  an- 
cillary administrator  should  be  subse- 
quently appointed.  McCuUy  v.  Cooper,  114 
Cal.  258;  55  Am.  St.  Rep.  66;  35  L.  R.  A. 
492;  46  Pac.  82.  The  executor  cannot,  as 
such,  prosecute  an  action  in  a  foreign 
jurisdiction,  on  a  cause  of  action  accruing 
to  his  testator  (Lewis  v.  Adams,  70  Cal. 
403;  59  Am.  Rep.  423;  11  Pac.  833;  Fox  v. 
Tay,  89  Cal.  339;  23  Am.  St.  Rep.  474;  26 
Pac.  897) ;  but  a  foreign  executor  may 
maintain  an  action  in  this  state,  in  his  in- 
dividual name,  on  a  judgment  recovered 
by  him,  as  executor,  in  another  state,  on 
a  debt  due  to  his  testator,  and  he  need 
not  allege  his  representative  capacity. 
Lewis  v.  Adams,  70  Cal.  403;  59  Am.  Rep. 
423;  11  Pac.  833;  Walker  v.  McCusker,  71 
Cal.  594;  12  Pac.  723.  An  administrator, 
appointed  in  this  state  in  ancillary  pro- 
ceedings, is  entitled  to  recover  from  the 
domiciliary  administrator,  temporarily  in 
this  jurisdiction,  the  possession  of  a  cer- 
tificate of  deposit  in  an  insolvent  national 
bank  situated  in  this  state,  which  the  re- 


ceiver thereof  had  refused  to  allow  as  a 
valid  claim  against  the  bank.  McCully 
V.  Cooper,  114  Cal.  258;  55  Am.  St.  Rep. 
66;  35  L.  R.  A.  492;  46  Pac.  82;  Murphy 
V.  Crouse,  135  Cal.  14;  87  Am.  St.  Rep. 
90;  66  Pac.  971. 

Summary  action  for  unlawful  detainer 
cannot  be  brought  against  executor  when. 
See  note  ante,  §  1161. 

Conversion  of  personal  estate  intermedi- 
ate the  death  and  the  issuance  of  letters. 
See  note  ante,  §  1452,  and  post,  §  1583. 

Administrator  may  maintain  any  action, 
legal  or  equitable,  decedent  could  have 
maintained.    See  note  ante,  §  1452. 

Action  against  estate  can  only  be 
brought  by  suit  against  executor.  See  note 
ante,  §  1500. 

Probate  court  not  competent  to  afford 
full  relief  to  which  mortgagee  is  entitled. 
See  note  ante,  §  1500. 

Foreclosure  of  mortgage,  without  de- 
ficiency judgment.    See  note  ante,  §  1517. 

Creditor  may  foreclose  mortgage  after 
presenting  claim.    See  note  ante,  §  1500. 

Action  maintainable  here  on  contract 
for  services  in  foreign  country.  See  note 
ante,  §  1498. 

Beneficiary  may  maintain  action  to  re- 
cover identified  trust  property.  See  note 
ante,  §  1493. 

Bill  to  enforce  parol  trust  maintainable 
against  executor.    See  note  ante,  §  1497. 

Effect  of  naming  a  debtor  executor.  See 
note  ante,  §  1447. 

Ejectment  by  executor  or  administrator.  See 
notes  136  Am.  St.  Rep.  82;  15  Adu.  Cas.  569; 
18  L.  R.  A.   789. 

Kigbt  of  personal  representative  to  maintain 
action  to  quiet  title  to  decedent's  real  estate.  See 
note  Ann.   Cas.   191.3A,  996. 

CODE    COMMISSIONERS'   NOTE.      1.    Claims 

and  actions  against  estate.  See  §§  1500-1510. 
inclusive,  and  notes,  ante.  May  not  be  main- 
tained till  administrator  is  appointed.  Harwood 
V.  Marye,  8  Cal.  580.  When  administrator  or 
the  estate  liable,  if  he  gives  his  own  note  for 
debt  of  estate.  Held,  either,  at  election  of  credi- 
tor. Woods  V.  Ridley,  27  Miss.  119.  By  an 
incoming  against  an  outgoing  administrator.  Mar- 
tel  V.  Martel,  17  Tex.  391.  And  the  one  is 
liable  to  the  other,  on  his  bond,  for  non-delivery 
of  property  shown  to  be  in  his  possession.  Bald- 
win V.  Dearborn,  21  Tex.  446.  Set-ofif  may  be 
pleaded.  Smalley  v.  Trammel,  11  Tex.  10.  Neither 
suits  against  the  administrator,  nor  his  fraudu- 
lent acts,  mav  affect  the  estate,  or  those  interested 
in  It.  De  Witt  v.  Miller,  9  Tex.  239 ;  Crayton 
V.  Hunger,  9  Tex.  285;  Ellissen  v.  Halleck,  6 
Cal.  386;  Hentsch  v.  Porter,  10  Cal.  555;  Peo- 
ple V.  Houghtaling,  7  Cal.  348;  Heath  v.  Lent, 
1  Cal.  410;  see  note  to  §§1490,  1494,  ante. 
In  every  action  against  an  estate,  the  adminis- 
trator or  executor  is  responsible  for  costs,  indi- 
vidually; but  when  bona  fide,  they  must  be 
allowed  against  the  estate.  Hicox  v.  Graham, 
6  Cal.  169. 

2.  Claims  and  actions  for  estate.  See  note  to 
preceding  section,  and  oases  there  cited.  The 
administrator  may  maintain  ejectment.  Curtis 
V.  Herrick,  14  Cal.  117;  73  Am.  Dec.  632;  but 
see  Gregory  v.  McPherson,  13  Cal.  562.  For 
possessory  claim.  Grover  v.  Hawley,  5  Cal.  485. 
As  the  statute  gives  the  right  to  sue,  it  is  diffi- 
cult to  see  why  the  administrator  may  not  main- 
tain ejectment  or  a  possessory  action.  Curtis 
V.  Herrick,  supra.  Heir's  right  of  action,  where 
no  administrator  exists.    Updegraffi  v.  Trask,   18 
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Cal.  459;   Soto  v.  Kroder.  19  Cal.  88;   P;.yne  v.  Touchard   v.    Crow     20    Cal     163;    81    Am.  J)ec 

Treadwell     16   Cal     220.      The   point    that   an   ad-  108;    Bagley    v.    Eaton,    10    Cal     126       In    many 

mSTa  or    could    not    sue    for    damages    for    the  cases   the  heir  may  have  property  delivered  over 

r^^-Tnl^s     is    answered    by    tho    statute.      §§U>--i.  to    him    before    settlement;    but   till    delivered    by 

or^Co'de     5§      "al^lSSa");    Hai.ht  V.  Grevn,   10  order    of    the    court,    the    administrator    has    the 

Cal.    117       May    maintain   any   action   which    the  right  to  it.     Meeks  v.  Hahn,  20  Cal.  628. 
decedent  might,  for  the  recovery  of  his  property. 

§  1583.  May  maintain  actions  for  waste,  conversion,  and  trespass.  Ex- 
ecutors and  administrators  may  maintain  actions  against  any  person  who 
has  wasted,  destroyed, taken,  or  carried  away,  or  converted  to  his  own  use, 
the  ?oods  of  their  testator  or  intestate,  in  his  lifetime.  They  may  also  main- 
tain actions  for  trespass  committed  on  the  real  estate  of  the  decedent  in  his 
lifetime. 

Legislation  §  1583.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1S.>1.  §  196).  sub- 
stituting (1)  "has"  for  "shall  have"  before 
"wasted."   and    (2)    "decedent"   for  "deceased." 

2.  Amendment  by  Stats.  1901,  p.  225;  un- 
constitutional.    See  note  ante,  §  5. 


Conversion  and  remedies.  Any  inter- 
fereiuo  with  the  proj)erty  of  the  estate, 
by  any  person,  which  has  the  effect  of 
depriving  the  administrator  of  the  posses- 
sion, is  a  conversion,  and  he  is  entitled  to 
recover  therefor  without  proving  an  in- 
debtedness to  satisfy  which  the  property 
is  necessary.  Horton  v.  Jack,  115  Cal.  29; 
46  Pac.  920.  Thus,  the  executor  may 
bring  an  action  of  trover  in  his  own  name 
to  recover  the  value  of  personal  property 
belonging  to  the  estate,  tortiously  taken 
after  the  death  of  the  intestate,  and  be- 
fore letters  were  issued.  Ham  v.  Hender- 
son, 50  Cal.  367.  The  executor  has  the 
right  to  institute  an  action  for  the  posses- 
sion of  timber  cut  and  removed  from  the 
property  of  the  estate,  or  if  possession  can- 
not be  had,  then  for  the  value  of  the  tim- 
ber; this  right  is  had  under  the  general 
authority  conferred  upon  him  by  statute, 
and  no  special  authorization  from  the 
court  is  requisite.  Halleck  v.  Mixer,  16 
Cal.  574. 

Void  sales  and  transfers.     The  sale  of 

§  1584.  Executor  and  administrator  may  be  sued  for  waste  or  trespass  of 
decedent.  Any  person  or  his  personal  representatives  may  maintain  an 
action  against  the  executor  or  administrator  of  any  testator  or  intestate 
who  in  his  lifetime  has  wasted,  destroyed,  taken,  or  carried  away,  or  con- 
verted to  his  own  use,  the  goods  or  chattels  of  any  such  person,  or  committed 
any  trespass  on  the  real  estate  of  such  person. 

Legislation  §  1584.      1.  Enacted    March    11,       67  Cal.  279;  7  Pac.  703.     Where  property 
1872    (based  on  Probate  Act  1851,   §    197),  sub- 
stituting  (1)   "may  maintain  an"  for  "shall  have," 
(2)     "has"     for     "shall    have"     before    "wasted," 
and    (3)    "converted"   for   "conveyed." 

2.  By  Stals.  1901.  p.  225,  a  new  section 
numbered  1584  wa.s  added  (code  commission  sec- 
tion), providing  that  "executors  and  adminis- 
trators may  maintain  actions  to  enforce  trusts, 
etc.";   unconstitutional.     See  note  ante,  §  5. 


property  of  the  estate  by  the  executor 
passes  no  title,  where  it  has  not  been  con- 
firmed by  the  probate  court,  and  a  subse- 
quent administrator  can  recover  from  the 
purch?ser  for  its  conversion.  Horton  v. 
Jack,  115  Cal.  29;  46  Pac.  920.  A  sale 
of  personal  property  of  the  estate,  not  ac- 
companied by  an  immediate  delivery  and 
followed  by  a  continued  change  of  pos- 
session, is  void,  not  only  as  against  the 
creditors  of  the  vendor,  but  also  as  against 
the  executor  of  his  last  will,  and  an  ac- 
tion may  be  brought  by  the  executor  to 
recover  damages  for  the  conversion  of 
such  property  (Kelly  v.  Murphy,  70  Cal. 
560;  12  Pac.  467);  and  where  the  sale  of 
the  personal  property  of  the  decedent  was 
made  by  the  widow  to  a  third  person,  un- 
der a  mutual  mistake  of  law,  this  fact 
affords  no  defense,  and  gives  rise  to  no 
rights,  in  an  action  against  the  purchaser 
by  the  administratrix  of  the  decedent, 
where  she  was  not  a  party  to  the  sale  or 
to  the  mistake.  Snyder  v.  Jack,  140  Cal. 
584;  74  Pac.  139. 

CODE  COMMISSIONERS'  NOTE.  See  note  to 
preceding  sections  of  this  article,  and  cases  there 
cited;  Haight  v.  Green,  19  Cal.  117;  Halleck  v. 
Mixer,  16  Cal.  575;  May  v.  Hanson,  6  Cal.  642; 
Deck  V.  Gherke,  6  Cal.  666. 


Actions  against  executor.  No  action 
can  be  maintained  against  the  executor,  as 
such,  that  is  founded  upon  malfeasance 
or  misfeasance,  or  for  a  tort.  Eustace  v, 
Jahns,  38  Cal.  3;  and  see  Briggs  v.  Breen, 
123  Cal.  657;  56  Pac.  633;  Melone  v.  Davis, 


is  acquired  which  benefits  the  estate  of 
the  testator,  an  action  for  the  value  of 
the  property  survives  against  the  executor 
of  the  deceased  defendant.  Fox  v.  Hale  & 
Norcross  etc.  Mining  Co.,  108  Cal.  478;  41 
Pac.  328. 

CODE    COMMISSIONERS'    NOTE.     People    v. 

Houghtaling,  7  Cal.  348.  In  this  case,  defend- 
ant, as  administrator,  was  sued  for  funds  com- 
ing to  his  hands,  collected  by  kis  intestate  as 
ex  officio  tax-collector,  and  he  was  wrongfully 
in  possession  of  the  funds  as  administrator,  and 
is  treated  as  a  trustee  de  son  tort.  Hill  on 
Trustees,  p.  173;  Harwood  v.  Marye,  8  Cal.  580. 
Judgment  against  an  administrator  by  default  is 
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valid  (Chase  v.  Swain,  9  Cal.  136),  it  being 
entered  in  the  usual  form.  In  Coleman  v.  Wood- 
worth,  28  Cal.  568,  it  was  contended  that  where 
the  wrongful  act  of  the  decedent  did  not  result 
in  any  benefit   to  the   estate,  no  cause  of  action 


survives  arainst  the  administrator.  The  court 
said,  this  point  was  answered  by  §  197  of  the 
Probate  Act  (this  code,  §1584),  by  the  words 
"or  committed  any  trespass  upon  the  real  estate 
of  such  person." 


§  1585.  Surviving  partner  to  settle  up  business.  Interest  therein  to  be 
appraised.  Account  to  be  rendered.  When  a  partnership  exists  between 
the  decedent,  at  the  time  of  his  death,  and  any  other  person,  the  surviving 
partner  has  the  right  to  continue  in  possession  of  the  partnership,  and  to 
settle  its  business,  but  the  interest  of  the  decedent  in  the  partnership  must 
be  included  in  the  inventory,  and  be  appraised  as  other  property.  The  sur- 
viving partner  must  settle  the  affairs  of  the  partnership  without  delay,  and 
account  with  the  executor  or  administrator,  and  pay  over  such  balances  as 
may  from  time  to  time  be  payable  to  him,  in  right  of  the  decedent.  Upon 
the  application  of  the  executor  or  administrator,  the  court,  or  a  judge 
thereof,  may,  whenever  it  appears  necessary,  order  the  surviving  partner  to 
render  an  account,  and  in  case  of  neglect  or  refusal  may,  after  notice,  com- 
pel it  by  attachment;  and  the  executor  or  administrator  may  maintain 
against  him  any  action  which  the  decedent  could  have  maintained. 

Interest    of    decedent   in    partnership    may   be        resentative    of    the    deceased,    nor,    if    the 


sold.     Ante,  §  1524. 

Appraisement  and  inventory  of  partner's  in- 
terest.   See  ante,  §  1445. 

Legislation  §  1585.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  193,  which 
read:  "When  there  was  any  partnership  e.xistiug 
between  the  testator  or  intestate  at  the  time  of 
his  death,  and  any  other  person,  the  surviving 
partner  shall  have  the  right  to  continue  in  pos- 
session of  the  effects  of  the  partnership  and  to 
settle  its  business,  but  the  interest  of  the  de- 
ceased shall  be  included  in  the  inventory,  and 
appraised  as  other  property.  The  surviving  part- 
ner shall  proceed  to  settle  the  affairs  of  the 
partnership  without  delay,  and  shall  account  with 
the  executor  or  administrator,  and  pay  over  such 
balances  as  may  from  time  to  time  be  payable 
to  him  in  right  of  his  testator  or  intestate.  Upon 
the  application  of  the  executor  or  administrator, 
the  probate  judge  may,  whenever  it  may  appear 
necessary,  order  the  surviving  partner  to  render 
an  account,  and  in  case  of  neglect  or  refusal, 
may,  after  notice,  compel  it  by  attachment.  And 
the  executors  or  administrators  may  maintain 
against  him  any  action  which  his  testator  or 
intestate  could  '  have  maintained."  When  en- 
acted in  1872.  §  1585  read  as  at  present,  except 
for  the  amendment  of  1880. 

2.  Amended  by  Code  Amdts.  18S0,  p.  98, 
substituting  "court  or  judge  thereof"  for  "pro- 
bate judge." 

Jurisdiction  to  compel  accounting.  The 
court  may,  upon  application  of  the  ex- 
ecutor, compel  the  surviving  partner  to 
render  an  account  of  tha  partnership  busi- 
ness, and  the  executor*  in  a  proper  pro- 
ceeding may,  if  good  reason  appear 
therefor,  be  required  to  demand  an  ac- 
counting from  the  surviving  partner,  and 
return  the  same  into  court.  ?ili!!er  v.  Lux, 
100  Cal.  609;  3.5  Pac.  345.  Thus,  in  a  pro- 
ceeding for  the  settlement  of  the  estate, 
the  court  has  authority  to  require  a  per- 
son, who  admits  being  the  surviving  part- 
ner of  the  decedent,  to  file  his  account  of 
the  partnership  affairs,  and,  as  an  inci- 
dent thereto,  to  examine  witnesses  for  the 
purpose  of  determining  the  sufficiency  of 
the  account  as  filed;  but  the  court  has  no 
authority  to  settle  and  adjust  the  accounts 
between  the  surviving  partner  and  the  rep- 


existence  of  the  partnership  is  denied,  to 
determine  the  question  of  its  existence  or 
non-existence  (Andrade  v.  Superior  Court, 
75  Cal.  459;  17  Pac.  531;  and  see  Miller 
v.  Lux,  100  Cal.  609;  35  Pac.  345);  and 
where  the  executor  is  also  the  surviving 
partner  of  the  deceased,  the  probate  court 
has  jurisdiction,  under  this  section,  to  set- 
tle his  account  as  such  executor.  Estate 
of  Sylvester,  105  Cal.  189;  38  Pac.  648. 
But,  while  any  resulting  balance  decreed 
by  a  court  of  equity  in  favor  of  the  rep- 
resentative of  the  estate,  as  against  the 
surviving  partner,  belongs  to  estate,  poten- 
tially, from  the  death  of  the  testator  or 
intestate,  yet  the  probate  court  has  no 
more  jurisdiction  to  provide  for  a  part- 
nership accounting,  and  decree  a  balance 
where  the  partnership  has  been  dissolved 
by  the  death  of  a  partner,  than  where  it 
has  been  dissolved  by  any  other  cause. 
Theller  v.  Such,  57  Cal.  447.  An  admin- 
istrator, who  is  administering  the  estate 
of  a  deceased  member  of  a  copartnership, 
has  no  power,  as  such  administrator,  to 
settle  the  affairs  of  the  partnership:  the 
surviving  partners  are  charged  with  that 
duty.  Raisch  v.  Warren,  18  Cal.  App.  655; 
124  Pac.  95.  The  administrator  has  no 
authority  to  intermeddle  in  partnership 
affairs,  except  to  call  upon  the  surviving 
partner  to  close  up  the  same  and  account, 
to  him.    Tompkins  v.  Weeks,  26  Cal.  50. 

Becomes  property  of  estate  when.  The 
assets  which  pass  to  the  executor  consist 
of  the  individual  estate  of  the  decedent: 
partnership  assets,  as  such,  form  no  part 
of  such  individual  estate;  the  residuum 
only,  after  satisfying  liabilities  and  ad- 
vances, if  any,  made  by  the  survivor, 
becomes  the  property  of  the  estate.  An- 
drade v.  Superior  Court,  75  Cal.  459j  17 
Pac.  531. 
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When  relation  of  dettor  and  creditor 
arises.  The  relation  of  debtor  aud  credi- 
tor between  the  surviving  partner  aud  the 
representative  of  the  deceased  partner 
does  not  arise  until  the  affairs  of  the  part- 
nership are  wound  up  and  a  balance  is 
struck;  aud  this  balance  is  to  be  struck 
after  all  the  partnership  affairs  are  set- 
tled and  not  while  they  are  being  wound 
up.    Gleason  v.  White,  U  Cal.  258. 

Rights  and  duties  of  representative.  It 
is  no  part  of  the  duty  or  authority  of  an 
administrator  with  the  will  annexed  to 
manage  the  property  of  the  estate  for  the 
benefit  of  the  estate  or  of  the  heirs:  his 
simple  duty  is  to  preserve  the  estate  until 
distribution;  but  if  he  undertakes  to  man- 
ase  it,  and  loss  results,  he  is  chargeable 
with  that  loss.  Estate  of  Broome,  162  Cal. 
258;  122  Pac.  470.  Under  this  section,  the 
interest  of  a  decedent  in  a  partnership 
must  be  included  in  the  inventory  of  his 
estate,  and  be  appraised  as  other  property. 
Painter  v.  Estate  of  Painter,  68  Cal.  395; 
9  Pae.  450.  An  executor's  annual  account 
is  only  intended  to  show  what  property 
has  been  received  by  him,  and  what  he 
has  done  with  it,  and  the  failure  of  the 
executor  to  apply  for  an  order  requiring 
the  surviving  partner  to  account  is  no 
reason  why  the  court  should  refuse  to 
settle  the  account.  Miller  v.  Lux,  100  Cal. 
609;  35  Pac.  345. 

Power  and  rights  of  representative.     A 
surviving  partner  has  power  to  settle  the 
business  of  the  partnership,  which  includes 
everything  that  may  be  necessary  to  wind 
up   its   affairs.    Person   v.   Ewing,   84   Cal. 
89;    23   Pae.   1112.     This   section   gives   to 
the  surviving  partner  ample  power  to  take 
possession  of  the  property  of  the  partner- 
ship and  wind  up  its  affairs:  it  necessarily 
follows   that   he    does    not   need    the   inter- 
position of  a  court  of  equity  to  aid  him 
in  doing  that  which  he  has  ample  author- 
ity to  do  himself  (McKay  v.  .Joy,  70  Cal. 
581 ;  11  Pac.  832) ;  and  he  may  retain  pos- 
session of  the  partnership  assets  until  the 
business  of  the  partnership  is  settled,  pay- 
ing to  the  executor,  from  time  to  time,  any 
balance    to    which    the    deceased    partner 
would  have  been  entitled  (Miller  v.  Lux, 
100   Cal.  609;   35   Pac.   345);   and  he  must 
settle  the  affairs  of  the  partnership  with- 
out   delay,    and   account   to   the    executor, 
and  pay  over  such  balances  as  may,  from 
time   to   time,   be   payable   to   him   in   the 
right   of  the  deceased.    Painter  v.  Estate 
of  Painter,  68  Cal.  395;  9  Pac.  450;  Miller 
V    Lux,  100  Cal.  609;  35  Pac.  345;  Kobert- 
son  V.  Burrell,  110  Cal.  568;  42  Pac.  1086. 
If  deemed  advisable,  and  for  the  interest 
of  the  concern,  the  surviving  partner  may 
sell  the  entire  partnership  stock  of  goods, 
at   auction   or   otherwise,  within   a   month 
after  the  dissolution  of  the  partnershij)  by 
death;   but   it  is   within   his   discretionary 
power  to  dispose  of  the  stock  to  customers 


in   the   ordinary   way,   if   that    is    deemed 
more  beneficial  to  the  interest  of  all  par- 
ties concerned,  a:ul  to  employ  the  necessary 
salesmen    and   other    agents   for   that   pur- 
pose.    Louis  v.  Elfelt,  89  Cal.  547;  26  Pac 
1095.     The   surviving  partner   cannot   col- 
lect from   the   general  assets  of  his  part- 
ner's  estate   a   debt   due  by   the   decedent 
to  the  partnership,  without  first  complying 
with  this  section,  and  ascertaining  if  the 
partnership's  assets  will  pay  the  partner- 
ship debts.    Painter  v.  Estate  of  Painter, 
68    Cal.    395;    9    Pac.   450.     The   surviving 
partner  may  be  made  accountable  for  the 
share  of  the  estate  of  the  deceased  partner 
in  a  contingent  fee,  after  it  has  been  col- 
lected,  at   the   suit   of   the   widow   of   the 
deceased,   where   no   other   action   for   the 
same  cause  has  been  brought  by  the   ex- 
ecutor,  and   the   widow   is  entitled  to   the 
entire    estate    of    her    deceased    husband. 
Little  v.  Caldwell,  101  Cal.  553;  40  Am.  St. 
Rep.  89;  36  Pac.  107.     The  surviving  part- 
ner has  the  exclusive  right  of  possession^      ^ 
and  the  absolute  power  of  disposition,  of  y' 
the   assets   of   the  partnership.    People   v. 
Hill,  16  Cal.  113;  Miller  v.  Lux,  100   Cal. 
609;    35    Pac.    345.     The    liability    of    the 
estate  of  a  deceased  partner  to  the  surviv- 
ing partner  is  dependent  upon  the  settle- 
ment   of    the    partnership:     the    surviving 
partner's    claim    is    contingent    until    the 
partnership   affairs   are   settled,   and   then 
the    claim    becomes    absolute    (Gleason    v. 
White,  34  Cal.  258);  but  a  surviving  part- 
ner is  entitled   to   an  allowance  for  sums 
drawn    by    a    deceased    partner    from    the 
partnership,  without  his  claim  having  been 
presented.    Manuel  v.  Escolle,  65  Cal.  110; 
3     Pac.    411;     Painter   v.   Painter,    4    Cal. 
Unrep.    636;     36    Pac.    865.     A    surviving 
partner  cannot  maintain  an  action  against 
the   representatives   of   his   deceased   part- 
ner for  an  accounting  (McKay  v.  Joy,  70 
Cal.  581);  but  the  personal  representatives 
of   a   deceased   partner   may    maintain   an 
action  against  a  surviving  partner  for  an 
accounting.      Painter    v.    Painter,    4    Cal. 
Unrep.  636;  36  Pac.  865;  Manuel  v.  Escolle, 
65  Cal.  110;  3  Pac.  411.     When  a  partner- 
ship  is   dissolved   by   death,   and   the   sur- 
vivor  expends   his  time   aud  labor   in   the 
care   and  management  of  the  partnership 
property,  by  which  its  value  is  enhanced, 
he   should    receive    compensation   for   the 
same,   to   be    deducted   out   of   the   profits 
realized   from  the   enhanced   value   of   the 
property.   Griggs  v.  Clark,  23  Cal.  427. 

Death  of  all  the  members  of  a  partner- 
ship.    See  note  ante,  §  1452. 

Bequest  of  partnership  interest  to  sur- 
vivor.   See  note  ante,  §  1493. 

Powers  as  to  partnership  realty  vested  in  ex- 
ecutors or  administrators  of  deceased  partner. 
See  note  27  L.  R.  A.  352. 

Eights  of  executor  or  administrator  as  to  part- 
nership realty.  See  notes  27  L.  R.  A.  340;  28 
L.  R.  A.  99. 
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Eespective  powers  of  surviving  partner  and  per- 
sonal representative  of  deceased  partner.  See  note 
28  L.  R.  A.  136. 

Power  of  personal  representative  to  carry  on 
business.     See   note   40  L.   R.   A.    (N.   S.)    201. 

CODE  COMMISSIONERS'  NOTE.  The  sur- 
viving partners  are  entitled  to  the  possession  and 
management  of  the  partnership  effects.  Gray  v. 
Palmer,  9  Cal.  637.  Though  the  stock  stands 
on  the  books  in  the  name  of  the  decedent,  it  is 
competent  to  show  it  to  he  partnership  property, 
and  for  the  survivor  to  vote  at  a  corporation 
election,  he  being  the  surviving  partner,  and  en- 
titled to  settle  the  partnership  business.  Allen 
v.  Hill,  16  Cal.  118.  Until  the  settlement  of 
the  partnership,  a  claim  against  an  estate,  aris- 
ing therefrom,  does  not  become  absolute,  and 
it  has  ten  months  thereafter  in  which  to  be  pre- 
sented for  allowance.  Gleason  v.  White,  34  Cal. 
264.      The    surviving   partner    is    the    only    repre- 


sentative of  the  firm;  but  he  must  account  to  the 
administrator  and  pay  over  to  him  the  amount 
due  the  estate  from  tiie  partnership  business  and 
property,  including  rents,  etc.  Smith  v.  Walker, 
38  Cal.  391;  99  Am.  Dec.  415.  Surviving  part- 
ner, who  devotes  time  to  the  settlement  of  the 
business  and  enhancing  the  value  of  the  partner- 
ship estate,  is  entitled  to  compensation.  Though 
if  both  living,  without  special  agreement,  he 
would  not  be  entitled  to  it.  Griggs  v.  Clark,  23 
Cal.  430.  Surviving  partner,  though  brother,  not 
entitled  to  administer,  when  the  partnership  ex- 
isted at  the  date  of  the  death.  Cornell  v.  Gal- 
la<-her,  16  Cal.  367.  Surviving  partner  must  not 
waste  the  estate.  If  he  does,  the  court  will 
appoint  a  receiver.  Higginson  v.  Air,  1  Desaus. 
(S.  C.)  427.  In  case  only  where  special  grounds 
exist,  the  administrator  may  not  be  sued  for 
partnership  debt.  Copcutt  v.  Merchant,  4  Bradf. 
(N.  Y.)  18;  see  also  Babcock  v.  Lillis,  4  Bradf. 
218  ;   North  River  Bank  v.  Stewart,  4  Bradf.  254. 


§  1586.  Actions  on  bond  of  executor  or  administrator  may  be  brought  by 
another  administrator.  An  administrator  may,  in  his  own  name,  for  the  use 
and  benefit  of  all  parties  interested  in  the  estate,  maintain  actions  on  the 
bond  of  an  executor,  or  of  any  former  administrator  of  the  same  estate. 

Ante,  proceeds  of  a  sale  in  his  hands,  a  subse- 
quent administrator  may  maintain  an  ac- 
tion therefor  against  the  sureties  on  the 
bond  of  the  deceased  administrator.  Slater 
V.  McAvoy,  123  Cal.  437;  56  Pac.  49. 

CODE  COMMISSIONERS'  NOTE.  See  note  to 
§  1582,  ante;  Martel  v.  Martel,  17  Tex.  391; 
Baldwin  v.  Dearborn,  21  Tex.  446. 


Bond     of     executor     or     administrator 

§§  1388  et  seq. 

Legislation  8  1586.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  199),  substitut- 
ing "An"  for  "Any"  at  beginning  of  section. 

Action  against  sureties  by  subsequent 
representative.  Where  an  administrator 
dies,   with  an  unexpended  balance  of  the 

§  1587.  What  executors  are  not  parties  to  actions.  In  actions  by  or 
against  executors,  it  is  not  necessary  to  join  those  as  parties  to  whom  letters 
were  issued,  but  w^ho  have  not  qualified. 

Parties.      Beneficiaries     need     not     be     joined.  parties   to   whom   letters   shall   have   been   issued. 

Ante    §  369.  and  who  have   not   qualified." 

,,       .      ,,  3.   Amendment   by    Stats.    1901,    p.    225;    un- 

Legislation   §    1587.        1,  Enacted     March     11,  constitutional.     See  note  ante,  §  5. 
1873;  based  on  Probate  Act   1851,   §   200,  which 

read:    "In   actions   brought   by   or    against    execu-  CODE  COMMISSIONERS'  NOTE.     See  note  10 

tors,    it   shall   not   be   necessary   to    join    those    as  to  §  1581,  ante. 

§  1588.  May  compound.  Whenever  a  debtor  of  the  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with  the  approbation  of 
the  court,  or  a  judge  thereof,  may  compound  with  him  and  give  him  a  dis- 
charge, upon  receiving  a  fair  and  just  dividend  of  his  effects.  A  compro- 
mise may  also  be  authorized  when  it  appears  to  be  just,  and  for  the  best 
interest  of  the  estate. 

Extent  of  authority.  Executors  and  ad- 
ministrators have  the  legal  right  to  com- 
pound and  discharge  debts  due  to  their 
testator  or  intestate:  such  power  belongs 
to  all  trustees  (Moulton  v.  Holmes,  57  Cal. 
337;  Hartigan  v.  Southern  Pacific  Co.,  86 
Cal.  142;  24  Pac.  851;  Siddall  v.  Clark,  89 
Cal.  321;  26  Pac.  829);  and  where  the 
court  found  that  a  settlement  sought  to 
be  impeached  was  made  without  fraud,  it 
was  a  material  fact  to  be  found  that  it 
was  authorized  by  the  executors;  for  if  it 
was  a  fair  and  honest  transaction,  made 
with  the  authority  of  the  executors,  and 
in  the  interest  of  the  estate,  it  was  un- 
impeachable. Moulton  V.  Holmes,  57  Cal. 
337.     The  executor  has  authority,  with  the 


Legislation  §  1588.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  'JOl,  as 
amended  by  Stats.  1861,  p.  645,  which  read: 
"Whenever  a  debtor  of  a  deceased  person  shall 
be  unable  to  pay  all  his  debts,  the  executor,  or 
administrator,  w'ith  the  approbation  of  the  pro- 
bate court,  or  judge,  may  compound  with  him, 
and  give  him  a  discharge,  upon  receiving  a  fair 
and  just  dividend  of  his  effects.  A  compromise 
mav  also  be  authorized,  when  it  shall  appear  to 
be  "just,  ahd  for  the  best  interest  of  the  estate. 
When  enacted  in  1872,  §  1588  read  as  at  present, 
pxecpt  for  the  changes  made  in  18S0. 

3.    Amended  bv  Code  Amdts.  1880,  p.  98.  sub- 
stituting   (1)     "the"    for    "a"    before    "decedent, 
and    (2)    "court,    or   a   judge   thereof,"    for    "pro- 
bate court  or  judge." 

Application  of  section.  This  section 
was  intended  for  the  protection  of  execu- 
tors and  administrators,  and  is  not  re- 
strictive of  their  common-law  powers. 
Moulton  V.  Holmes,  57  Cal.  337. 
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approval  of  the  probate  court,  to  coinpro-  Hartigan   v.  Southern   Pacific   Co.,  86   Cal. 

mise   an   action   for   damages   for   injuries  142;  24  Pac.  851. 

resulting    in     the    death   of    his    testator,  ^^^^  COMMISSIONEES-  NOTE.    Stats.  1861, 

owing  to  the  negligence  of  the  defendant.  p.  645,  §  71. 

§  1589.  Recovery  of  property  fraudulently  disposed  of  by  testator. 
When  there  is  a  deficiency  of  assets  in  the  hands  of  an  executor  or  adminis- 
trator, and  when  the  decedent,  in  his  lifetime,  has  conveyed  any  real  estate, 
or  any  rights  or  interests  therein,  with  intent  to  defraud  his  creditors,  or  to 
avoid  any  right,  debt,  or  duty  of  any  person,  or  has  so  conveyed  such  estate 
that  by  law  the  deeds  or  conveyances  are  void  as  against  creditors,  the  ex- 
ecutor or  administrator  must  commence  and  prosecute  to  final  judgment 
any  proper  action  for  the  recovery  of  the  same;  and  may  recover  for  the 
benefit  of  the  creditor  all  such  real  estate  so  fraudulently  conveyed;  and 
may  also,  for  the  benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels, 
rights,  or  credits  which  have  been  so  conveyed  by  the  decedent  in  his  life- 
time, whatever  may  have  been  the  manner  of  such  fraudulent  conveyance. 

Executor    or    administrator    may    sue    without       the  decedent  in  his  lifetime,  to  prosecute 


joining  beneficiaries.    Ante,  §  369 

Power  to  bring  action.  Ante,  §§  1452,  1581- 
1583. 

Fraudulent  conveyances.    Post,  §§  1589-1591. 

Legislation  §  1589.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  202),  (1) 
substituting  (a)  "is"  for  "shall  be"  before  "a 
deficiency,"  (b)  "decedent"  for  "deceased"  in 
both  instances;  (2)  omitting  "shall"  before  "in 
his  lifetime";  (3)  substituting  (a)  "has"  for 
"have"  before  "conveyed,"  (b)  "has"  for  "shall 
have"  before  "so  conveyed."  and  (c)  "must"  for 
"may,  and  it  shall  be  his  duty  to";  (4)  omitting 
(a)  "may"  after  "credits  which,"  and  (b)  "fraud- 
ulently" before  "conveyed"  in  the  second  in- 
stance. 

2.  Amendment  by  Stats.  1901,  p.  226;  un- 
constitutional.    See  note  ante,  §  5. 

Application  of  section.  The  only  au- 
thority given  executors  to  recover,  for 
the  benefit  of  creditors,  property  conveyed 
or  transferred  by  the  deceased  in  his  life- 
time, is  found  in  this  section  and  §  1590, 
post.  Murphy  v.  Clayton,  114  Cal.  526; 
43  Pac.  613.  The  purpose  of  this  section 
and  §  1590,  post,  is  accomplished  by  em- 
powering the  executor  to  prosecute  the 
suit  to  set  aside  a  fraudulent  conveyance: 
these  sections  do  not  purport  to  exclude 
the  creditors  from  bringing  the  suit,  if 
they  are  authorized  so  to  do  by  the  general 
law;  except  for  the  statute  concerning 
fraudulent  conveyances  by  the  testator, 
the  executor  could  not  render  available 
nor  reduce  to  assets  that  which  the  testa- 
tor could  not  demand  or  recover,  nor  would 
the  probate  court  have  any  control  of  the 
fund  arising  out  of  a  sale  of  the  property 
fraudulently  conveyed.  Hills  v.  Sherwood, 
48  Cal.  386.  The  court  can  compel  the 
administrator,  in  a  proper  ease,  to  bring 
suit  to  set  aside  a  fraudulent  conveyance, 
and  enforce  its  order  by  proceedings  for 
contempt.  Ohm  v.  Superior  Court,  85  Cal. 
546;  20  Am.  St.  Rep.  245;  26  Pac.  244. 

Actions  maintained  when.  By  the  pro- 
visions of  this  section  it  becomes  the  duty 
of  the  executor  or  administrator,  where 
real  estate  was  fraudulently  conveyed  by 


an  action  to  recover  such  real  estate  for 
the  benefit  of  creditors;  and  such  action 
may  be  prosecuted  by  an  administrator 
who  is  a  creditor,  even  if  a  sole  creditor. 
Shiels  V.  Nathan,  12  Cal.  App.  604;  108 
Pac.  34.  The  administrator  has  no  ca- 
pacity to  bring  an  action  to  enforce  a 
trust  in  lands  conveyed  by  the  decedent 
in  his  lifetime,  and  to  compel  a  convey- 
ance of  the  legal  title.  Field  v.  Andrada, 
106  Cal.  107;  39  Pac.  323.  Where  a  trans- 
fer of  personal  property  was  made  by  the 
deceased  for  the  purpose  of  defrauding  his 
creditors,  his  administrator  may  maintain 
an  action  for  its  recovery;  and,  in  that 
case,  it  would  be  material  to  prove  that 
there  were  creditors  to  be  defrauded,  as 
well  as  that  the  transfer  was  made  to 
defraud  them.  Harris  v.  Harris,  59  Cal. 
623.  The  administrator  cannot  maintain 
an  action  to  set  aside  a  deed  of  his  tes- 
tator as  void  against  creditors,  unless 
there  are  creditors  to  be  paid  and  there 
is  an  insufficiency  of  assets  in  the  hands 
of  the  administrator  to  meet  their  de- 
mands. Field  V.  Andrada,  106  Cal.  107; 
39  Pac.  323.  Thus,  before  an  adminis- 
trator can  attack  a  sale  of  personal  prop- 
erty, made  by  the  decedent  in  his  lifetime, 
in  the  interest  of  creditors,  it  must  ap- 
pear that  there  are  creditors  of  the  estate, 
and  that  there  is  an  insufficiency  of  assets 
to  meet  allowed  claims,  or  judgments  re- 
covered against  the  estate.  Murphy  v. 
Clayton,  114  Cal.  526;  43  Pac.  613.  To 
maintain  an  action  under  this  section,  it 
must  appear  that  there  are  creditors  to  be 
paid;  that  there  is  an  insufficiencj'  of  as- 
sets in  the  hands  of  the  administrator  to 
meet  their  demands;  and  that  the  claims 
of  creditors  are  evidenced  by  a  judgment 
obtained  in  this  state,  or  that  they  have 
been  allowed  by  the  executor  or  adminis- 
trator (Sliiels  V.  Nathan,  12  Cal.  App.  604; 
lOS   Pac.  34;    Aigeltinger  v.  Einstein,   143 
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Cal.  609;  101  Am.  St.  Eep.  131;  77  Pac. 
669) ;  and  an  administrator  who  brings  an 
action,  for  the  benefit  of  creditors,  to  set 
aside  a  fraudulent  conveyance  of  land, 
one  parcel  of  which  had  been  previously 
mortgaged  by  the  decedent  to  a  third  per- 
son, is  only  entitled  to  subject  to  the 
claims  of  such  creditors  the  land  fraudu- 
lently conveyed,  in  the  condition  in  which 
it  was  at  the  date  of  the  fraudulent  deed, 
and  is  not  entitled  to  the  benefit  of  the 
mortgage.  Ackerman  v.  Merle,  137  Cal. 
169;  69  Pac.  983.  In  determining  whether 
there  is  or  is  not  a  deficiency  of  assets 
in  the  hands  of  the  administrator  to  meet 
the  claims  of  creditors,  claims  which  have 
been  disallowed  and  are  being  litigated  by 
the  administrator  cannot  be  considered; 
and  if  there  is  a  suiEciency  of  assets  to 
m.eet  the  allowed  and  determined  claims  of 
creditors,  the  administrator  cannot  recover 
any  property  transferred  by  the  decedent 
nor  successfully  defend  a  suit  of  replevin 
for  such  property  in  the  interest  of  credi- 
tors. Murphy  v.  Clayton,  114  Cal.  526; 
43  Pac.  613;  46  Pac.  460.  A  voluntary 
conveyance  by  the  decedent,  while  fatally 
ill,  and  while  he  was  indebted  largely  be- 
yond his  ability  to  pay,  is  not  necessarily 
fraudulent  and  void  as  to  creditors,  and  a 
fraudulent  intent,  which  is  itself  a  ques- 
tion of  fact,  will  not  be  necessarily  in- 
ferred from  such  facts.  Threlkel  v.  Scott, 
89  Cal.  351;  26  Pac.  879;  Emmons  v.  Bar- 
ton, 109  Cal.  662;  42  Pac.  303. 

Rights  and  remedies  of  creditors.  Or- 
dinarily, an  action  to  recover  property 
fraudulently  conveyed  by  the  decedent 
should  be  brought  by  his  executor:  such 
an  action  by  a  creditor  will  not  lie,  unless 
he  has  exhausted  all  means  to  procure  such 
an  action  to  be  brought  by  the  proper  per- 
son. Emmons  v.  Barton,  109  Cal.  662;  42 
Pac.  303.  The  court  cannot  direct  an 
alleged  creditor  of  the  estate  to  commence 
and  prosecute  an  action  in  the  name  of 
the  administrator:  the  creditor  has  his 
remedy,  independently  of  the  administra- 
tor. Ohm  V.  Superior  Court,  85  Cal.  545; 
20  Am.  St.  Rep.  245;  26  Pac.  244.  Where 
the  alleged  fraudulent  grantee  is  the  ex- 
ecutrix, a  suit  in  equity  will  lie  in  favor 
of  a  creditor  to  set  aside  the  fraudulent 
conveyance.  Emmons  v.  Barton,  109  Cal. 
662;  42  Pac.  303.  Any  creditor  is  entitled 
to  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  by  the  deceased, 
but  he  must  be  a  creditor  whose  claim  has 
been  allowed  by  the  administrator,  or  is 
evidenced  by  a  iudgment.  Ohm  v.  Superior 
Court,  85  Cal.  545;  20  Am.  St.  Rep.  245; 
26  Pac.  244.  The  action  authorized  by 
this  section  may  be  prosecuted  by  an  ad- 
ministrator who  is  a  creditor,  even  if  a 
sole  creditor.  Shiels  v.  Nathan,  12  Cal. 
App.  604;  108  Pac.  34.  The  fact  that  a 
creditor's  judgment  was  a  lien  on  the  prop- 
erty before  its  fraudulent  conveyance  does 


not  affect  the  right  of  the  administrator 
to  have  the  conveyance  declared  void  by 
judicial  decree  (Ackerman  v.  Merle,  137 
Cal.  157;  69  Pac.  982);  and  a  creditor  who 
has  merely  levied  an  attachment  upon  real 
property  as  the  property  of  his  debtor, 
subsequently  to  the  date  of  an  alleged 
fraudulent  conveyance  made  thereof  by  the 
debtor  to  his  wife,  cannot,  prior  to  the 
rendition  of  a  judgment  against  the  hus- 
band, maintain  a  suit  in  equity  to  set  aside 
the  conveyance.  Aigeltiuger  v.  Einstein, 
143  Cal.  609;  101  Am.  St.  Rep.  131;  77  Pac. 
669.  If  the  holders  of  a  fraudulent  con- 
veyance deem  that  there  is  a  large  margin 
of  value  of  the  property,  in  excess  of  the 
claims  of  the  creditors,  that  ought  not  to 
be  handled  by  the  administrator,  they  may 
pay  off  the  creditors,  and  prevent  further 
right  of  action.  Ackerman  v.  Merle,  137 
Cal.  157;  69  Pac.  982. 

Allegations  of  complaint.  A  complaint 
by  an  administrator,  in  an  action  to  set 
aside  a  fraudulent  conveyance,  averring 
that  there  are  no  allowed  claims,  but  that 
there  are  creditors  whose  claims  have  not 
as  yet  been  presented  against  the  estate, 
and  that  the  time  for  the  presentation  of 
claims  has  not  yet  expired,  shows  upon  its 
face  that  there  are  no  such  creditors  as 
are  necessary  for  a  recovery.  Field  v. 
Andrada,  106  Cal.  107;  39  Pac.  323.  In  an 
action  by  an  administrator  to  recover  prop- 
erty fraudulently  conveyed,  the  fraudulent 
intent  of  the  grantor  is  a  fact  necessary 
to  be  alleged  in  the  complaint.  Threlkel  v. 
Scott,  89  Cal.  351;  26  Pac.  879;  Emmons 
V.  Barton,  109  Cal.  662;  42  Pac.  303.  It 
must  be  shown  that  the  conveyance  was 
with  fraudulent  intent,  notwithstanding  it 
was  made  merely  for  love  and  affection. 
Shiels  V.  Nathan,  12  Cal.  App.  604;  108 
Pac.  34.  A  complaint  by  an  administra- 
tor, in  an  action  to  recover  property 
fraudulently  conveyed,  sufficiently  shows 
a  right  of  action,  where  it  alleges,  in  the 
language  of  the  statute,  that  there  is  a 
deficiency  of  assets  in  the  plaintiff's  hands, 
and  in  the  estate  of  the  decedent,  to  sat- 
isfy the  creditors  of  the  estate  (Ackerman 
V.  Merle,  137  Cal.  157;  09  Pac.  982);  and 
in  the  absence  of  a  special  demurrer,  the 
complaint  by  an  administrator,  in  an  ac- 
tion to  recover  property  fraudulently  con- 
veyed, need  not  show  that  all  of  the 
property  is  needed  for  the  payment  of 
creditors,  nor  that,  between  the  time  of 
the  conveyance  and  the  time  of  the  com- 
mencement of  the  action,  the  estate  con- 
tinued without  sufficient  property  to  sat- 
isfy the  creditors.  Ackerman  v.  Merle, 
137  Cal.  157;  69  Pac.  982. 

Disposition  of  recovered  property.  The 
property,  when  recovered,  must  be  inven- 
toried as  assets  of  the  estate,  and  sold 
for  the  paA'ment  of  debts,  in  the  same 
manner  as  if  the  decedent  had  died  seised 
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in  the  shoes  of  the  fraudulent  grantor 
(Emmons  v.  Barton,  109  Cal.  662;  42  Pac. 
303;  Tully  v.  Tully,  137  Cal.  60;  69  Pac. 
700);  and  where  a  testator  fraudulently 
disposed  of  property,  and  suit  is  brought 
to  recover  it  for  the  benefit  of  creditors, 
the  judgment  should  be,  that  the  prop- 
erty, or  so  much  thereof  as  is  necessary, 
be  applied  to  the  satisfaction  of  debts, 
and  that  the  residue,  if  any,  go  to  the 
grantee  or  his  heirs.  Shiels  v.  Nathan,  12 
Cal.  App.  604;  108  Pac.  34. 

Appealable  order  is  what.  An  order 
compelling  an  administrator  to  allow  his 
name  to  be  used  by  a  creditor  of  the  es- 
tate, in  a  suit  to  set  aside  a  fraudulent 
conveyance,  is  not  appealable.  Estate  of 
Ohm,  82  Cal.  160;  22  Pac.  927. 

Eight  of  personal  representative  of  grantor  to 
set  aside  conveyance  as  fraudulent  as  to  credi- 
tors.     See  note  IS  Ann.  Cas.  37. 


thereof.  Shiels  v.  Nathan,  12  Cal.  App. 
604;  108  Pac.  34. 

Statute  of  limitations.  The  statute  of 
limitations  does  not  bar  an  action  by  a 
creditor  to  set  aside  a  fraudulent  convey- 
ance until  three  years  after  the  judgment 
establishing  his  claim.  Ohm  v.  Superior 
Court,  85  Cal.  545;  20  Am.  St.  Rep.  245; 
26  Pac.  244;  Brown  v.  Campbell,  100  Cal. 
635;  38  Am.  St.  Rep.  314;  35  Pac.  433. 

Judgment.  In  an  action  by  the  credi- 
tors of  the  estate  to  recover  property 
fraudulently  conveyed,  the  judgment 
should  be,  "that  the  property  fraudulently 
conveyed,  or  so  much  thereof  as  is  neces- 
sary, be  api)lied  to  the  satisfaction  of  the 
debts,  and  that  the  residue,  if  any,  go  to 
the  grantee:  the  property  cannot  go  into 
the  assets  of  the  estate  for  any  other  pur- 
pose than  the  payment  of  the  debts;  nor 
can  the  residue  go  to  the  heir,  who  stands 

§  1590.  When  executor  to  sue,  as  provided  in  preceding  section.  No  ex- 
ecutor or  administrator  is  bound  to  sue  for  such  estate,  as  mentioned  in  the 
preceding  section,  for  the  benefit  of  the  creditors,  unless  on  application  of 
creditors,  who  must  pay  such  part  of  the  costs  and  expenses  of  the  suit,  or 
give  such  security  to  the  executor  or  administrator  therefor,  as  the  court, 

or  a  judge  thereof,  shall  direct. 

obtained  by  the  grantee  of  a  deceased  per- 
son, against  the  executors  of  his  estate, 
even  if  binding  on  the  creditors  of  the 
testator  to  the  same  extent  that  it  is  bind- 
ing on  the  executors,  the  defendants,  is 
not  a  bar  to  a  bill  in  equity,  filed  by  the 
executors  or  the  creditors  of  the  testator, 
to  set  aside  the  deed  on  which  the  judg- 
ment in  ejectment  was  obtained,  as  having 
been  made  to  defraud  creditors.  Hills  v. 
Sherwood,  4S  Cal.  386. 

Creditors  may  maintain  action  when. 
The  creditors  of  the  insolvent  estate  of 
a  deceased  person  cannot  maintain  an  ac- 
tion against  the  administrator  and  others 
to  compel  him  and  them  to  transfer  to 
the  estate  real  property  to  which  he  has, 
for  himself  and  them,  obtained  the  legal 
title  in  such  a  way  as  to  raise  a  con- 
structive trust  in  favor  of  the  estate.  Mes- 
mer  v.  Jenkins,  61  Cal.  151. 


Legislation  S  1590.  1.  Enacted  March  11, 
1S72;  based  on  Probate  Act  1851,  §  203.  which 
read:  "No  executor  or  administrator  shall  be 
bound  to  sue  for  such  estate  as  mentioned  in 
the  preceding  section,  for  the  benefit  of  the  credi- 
tors, unless  on  application  of  creditors  of  the 
deceased;  nor  unless  the  creditors  making  the 
application  shall  pay  such  part  of  the  costs  and 
e:<penses,  or  give  such  security  to  the  executor 
or  administrator  thereof  as  the  probate  judge 
shall  direct."  When  enacted  in  1872,  §  1590 
read  as  at  present,  except  for  the  amendment  of 
1880. 

2.  Amended  by  Code  Amdts.  18SO,  p.  98, 
substituting  "court,  or  a  judge  thereof"  for  "pro- 
bate court." 

Concurrent  jurisdiction  of  equity.  This 
section  and  §  1589,  ante,  may  not  afford 
an  adequate  remedy  in  all  cases;  in  ex- 
ceptional cases,  equity  may  be  invoked, 
because  legal  remedies  are  unavailing. 
Raiseh  v.  Warren,  18  Cal.  App.  655;  124 
Pac.  95;  Emmons  v.  Barton,  109  Cal.  662; 
42    Pac.    303.     A   judgment   in    ejectment, 

§1591.  Disposition  of  estate  recovered.  All  real  estate  so  recovered 
must  be  sold  for  the  payment  of  debts,  in  the  same  manner  as  if  the  decedent 
had  died  seised  thereof,  upon  obtaining  an  order  therefor  from  the  court; 
and  the  proceeds  of  all  goods,  chattels,  rights,  and  credits  so  recovered  must 
be  appropriated  in  payment  of  the  debts  of  the  decedent  in  the  same  manner 
as  other  property  in  the  hands  of  the  executor  or  administrator.  The  re- 
mainder of  the  proceeds,  after  all  the  debts  of  the  decedent  have  been  paid, 
must  be  paid  to  the  person  from  whom  such  property  was  recovered. 


Legislation  §  1591.  1.  Enacted  March  11, 
1873  (based  on  Probate  Act  1851,  §  204),  sub- 
stituting (1)  "must"  for  "shall"  in  both  in- 
stances, and  (2)  "decedent"  for  "deceased"  in 
both  instances. 

S.  Amended  by  Code  Amdts.  1880,  p.  98, 
omitting  "probate"  before   "court." 


3.  Amendment  by  Stats.  1901,  p.  226;  un- 
constitutional.    See  note  ante.  §  5. 

4.  Amended  by  Stats.  1907.  p.  724,  adding 
the  last  sentence;  the  code  commissioner  saying, 
"The  amendment  is  contained  in  the  last  sen- 
tence. Since  the  decedent  himself  could  not 
have    recovered    the    property,    his    heirs    should 


§§  1592, 1597 
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have  no  better  right.  In  an  action  brought 
against  a  living  person,  to  set  aside  a  transfer 
void  as  to  creditors,  it  can  only  be  set  aside  so 
far  as  the  claim  of  the  creditor  extends.  The 
rule  in  case  of  deceased  persons  should  be  the 
same." 

Creditor's  claim  preferred  to  grantee's. 
Where,  in  an  action  by  an  administratrix 
to  recover  property  fraudulently  conveyed 
by  the  decedent,  she  obtains  judgment,  it 
vests  title  in  her  for  the  benefit  of  credi- 
tors,   and,    after    the    creditors    are    paid, 


the  surplus,  if  any,  goes  to  the  adminis- 
trator of  the  fraudulent  grantee.  Shiels 
V.  Nathan,  12  Cal.  App.  604;  108  Pae.  34. 
Property  thus  recovered  must  be  inven- 
toried as  assets  of  the  estate,  and  sold 
for  the  payment  of  debts,  in  the  same 
manner  as  if  the  decedent  had  died  seised 
thereof.   Estate  of  Page,  57  Cal.  238. 

Disposition  of  property  recovered.    See 
note  ante,  §  1589. 


§  1592.  Pending  settlement,  court  may  order  moneys  invested.  Pending 
the  settlement  of  any  estate,  on  the  petition  of  any  person  interested  therein, 
and  upon  good  cause  shown  therefor,  the  court  may  order  any  moneys  in 
the  hands  of  the  executors  or  administrators  to  be  invested  for  the  benefit  of 
the  estate  in  securities  of  the  United  States  or  of  this  state.  Such  order  can 
only  be  made  after  publication  of  notice  of  the  petition  for  not  less  than  ten 
days  in  some  newspaper,  to  be  designated  by  the  court  or  a  judge  thereof. 

Legislation   §    1592.       1.   Addition     by     Stat 


1901,   p.   226;    unconstitutional.     See  note   ante, 
§  5. 

3.  Re-enacted    by    Stats.    1907,    p.    724;    the 
code   commissioner   saying,    "A   new  section,   con- 


sisting of  §  1640  amended  by  insertinK  after 
'petition'  in  the  last  sentence  the  words  'for  not 
less  than  ten  days,'  which  section  is  itself  re- 
pealed." 


CHAPTER  IX. 

CONTEYANCE   OF  EEAL   ESTATE  AND  TRANSFER   OF  PERSONAL  PROPERTY 
BY  EXECUTORS  AND  ADMINISTRATORS  IN  CERTAIN  CASES. 

§  1602.  Rights  of  petitioner  to  enforce  the  con- 
tract. 

§  1603.     Effect  of  conveyance  or  transfer. 

§  1604.     Effect  of  recording  a  copy  of  the  decree. 

§  1605.  Recording  of  the  decree  does  not  super- 
sede power  of  court  to  enforce  it. 

§  1606.  Where  party  to  whom  conveyance  or 
transfer  to  be  made  is  dead. 

§  1607.  Decree  may  direct  possession  to  be  sur- 
rendered. 


§  1597.  Executor  or  administrator  to  complete 
contracts  for  sale  of  real  or  personal 
property. 

§  1598.  Petition  for  executor  or  administrator  to 
make  conveyance  or  transfer,  and  no- 
tice of  hearing. 

S  1599.     Interested  parties  may  contest. 

§  1600.  Decree  authorizing  conveyance,  when 
must  be  made. 

§  1601.  Execution  of  conveyance  or  transfer,  and 
the  recording  of  the  order  therefor. 

Legislation  Chapter  IX.    1.  Enacted  March  11. 
1872,    and    then    contained    the    same    number   of 


sections  as  at  present. 

3.    Amended  by  Stats.   1905.  p.  76. 


§  1597.  Executor  or  administrator  to  complete  contracts  for  sale  of  real 
or  personal  property.  When  a  person  who  is  bound  by  contract  in  writing 
to  convey  any  real  estate,  or  to  transfer  any  personal  property,  dies  before 
making  conveyance  or  transfer,  and  in  all  cases  when  such  decedent,  if  liv- 
ing might  be  compelled  to  make  such  conveyance  or  transfer,  the  court, 
having  jurisdiction  of  the  probate  proceedings  of  the  estate  of  such  dece- 
dent, may  make  a  decree  authorizing  and  directing  the  executor  or  adminis- 
trator of  such  deceased  person  to  convey  or  transfer  such  real  estate  or 
personal  property  to  the  person  entitled  thereto. 

Legislation   §    1597.       1.  Enacted     March     11,        ^^*'"."!f'^  .*.o  convey  such  real  estate  to  the  person 


1873;_  b.ised  on  Probate  Act  1851,  §  2U5,  which 
read:  "When  any  person  who  is  laound  by  con- 
tract, in  writing,  to  convey  any  real  estate  shall 
die  before  making  the  conveyance,  the  probate 
court  may  make  a  decree  authorizing  and  direct- 
ing the  executor  or  administrntor  to  convey  such 
real  estate  to  the  person  entitled  thereto  in  all 
cases  where  such  deceased  person,  if  living,  might 
be  compelled  to  make  such  conveyance."  When 
enacted  in  1872,  §  1597  read:  "When  a  person 
who  is  bound  by  contract  in  writing  to  convey 
any  real  estate,  dies  before  making  the  convey- 
ance, and  in  all  cases  where  such  decedent,  if 
living,  might  be  compelled  to  make  such  convey- 
niri>.  the  prcibpte  c'>urt  may  make  a  decree 
ftuthorizing  and  directing  his   executor  or  admin- 


entitled  thereto." 

3.  Amended  by  Code  Amdts.  1880,  p.  99.  (1) 
substituting  "when"  for  "where"  after  "cases," 
and    (2)    omitting  "probate"   before   "court." 

3.   Amended  by   Stats.   1905,  p.   76. 

Constitutionality.  The  special  statu- 
tory remedy  provided  in  this  chapter, 
conferring  upon  the  probate  court  admin- 
istering the  estate  jurisdiction  to  grant 
specific  performance  in  cases  where  the 
right  of  the  petitioner  is  free  from  doubt, 
is  a  wise  provision,  and  tends  to  save 
the  expense  and  delay   that  would  follow 
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a  separate  suit  in  equity  for  a  specific  per- 
formance; the  remedy  is  complete,  and  it 
is  clearly  within  the  power  of  the  legis- 
lature to  prescribe  such.  Estate  of  Gar- 
nier,  147  Cal.  457;  82  Pac.  68. 

Application  of  section.  Under  this  sec- 
tion, the  probate  court  is  not  empowered 
to  direct  an  administrator  to  perform 
specifically  a  contract  for  the  conveyance 
of  land  made  by  his  intestate,  unless  the 
contract  of  the  intestate  was  in  writing. 
Cory  V.  Hyde,  49  Cal.  469.  Where  there 
is  no  written  contract  to  convey  mort- 
gaged property,  an  action  to  redeem  from 
the  mortgage  debt  is  properly  brought: 
the  plaintiffs  have  no  remedy  in  the  pro- 
bate court,  under  this  section,  which  ap- 
plies only  where  the  deceased  was  bound 
by  written  contract  to  convey.  Wadleigh 
V.  Phelps,  149  Cal.  627;  87  Pac.  93.  This 
section  does  not  include  a  deed  absolute 
in  form,  but  in  fact  a  mortgage;  and  suit 
cannot  be  maintained  thereunder  to  com- 
pel an  executor  to  execute  a  deed  to  the 
real  owner.  Wadleigh  v.  Phelps,  149  Cal. 
627;  87  Pac.  93. 

Character  of  title  of  representative. 
Strictly  speaking,  the  legal  title,  even  to 
the  personal  property  of  the  decedent,  does 
not  vest  in  the  executor,  under  our  system; 
but  a  special  property  in  the  real  and 
personal  estate  vests  in  him.  charged  with 
a  trust  not  only  to  apply  it  to  the  pay- 
ment of  claims  presented,  but  to  do  such 
acts  in  carrying  out  the  contracts  of  the 
deceased  as  the  law  imposes  upon  him 
the  obligation  of  performing.  Janin  v. 
Browne,  59  Cal.  37;  Dunn  v.  Mackey,  80 
Cal.  104;  22  Pac.  64;  McCann  v.  Pennie, 
100  Cal.  547;  35  Pac.  158;  Eankin  v.  New- 
man, 114  Cal.  635;  34  L.  E.  A.  265;  46 
Pac.  742. 

What  contracts  enforceable.  The  ex- 
ecutor is  responsible  on  all  the  contracts 
of  the  testator,  broken  in  his  lifetime: 
there  is  only  one  exception  with  regard  to 
the  liability  of  the  executor  for  contracts 
broken  after  the  death  of  the  testator,  and 
that  is,  that  the  executor  is  not  liable 
where  personal  skill  or  taste  is  required. 
See  Janin  v.  Browne,  59  Cal.  37.  Where 
an  executory  contract  is  of  a  strictly  per- 
sonal nature,  the  death  of  the  party  by 
■whom  the  work  is  to  be  done,  before  its 
■completion,  determines  the  contract,  un- 
less what  remains  to  be  executed  can  cer- 
tainly be  done  to  the  same  purpose  by 
another;  but  where  the  personal  repre- 
sentative can  fairly  and  sufficiently  exe- 
cute all  the  deceased  could  have  done,  he 
may  do  so,  and  enforce  the  contract; 
and,  e  converse,  the  personal  representa- 
tive is  bound  to  complete  such  contract, 
and  if  he  does  not,  he  may  be  made  to 
pay  damages  out  of  the  assets.  Janin  v. 
Browne,  59  Cal.  37.  Thus,  any  contract 
from  which  it  appears  that  it  was  the  in- 
tention   of    the    parties    that    the    service 


should  be  performed  by  the  contractor, 
in  person  alone,  would,  to  that  extent 
only,  terminate  with  his  death.  Janin  v. 
Browne,  59  Cal.  37.  An  administrator  will 
not  be  compelled  to  perform  specifically  a 
contract  of  the  intestate  to  convey  land, 
unless  it  is  found  as  a  fact  that  the  intes- 
tate had  contracted  to  convey  the  par- 
ticular land  described  in  the  complaint; 
and  an  agreement  of  the  intestate  to  con- 
vey a  parcel  of  his  land,  when  he  owned 
several  parcels,  without  describing  any 
particular  tract,  will  not  be  enforced.  Fer- 
ris V.  Irving,  28  Cal.  645;  Marriner  v. 
Dennison,  78  Cal.  202;  20  Pac.  386.  A 
written  contract  for  the  sale  of  real  es- 
tate, executed  by  an  agent  of  the  owner, 
upon  the  express  condition  that  it  was 
subject  to  his  approval,  cannot,  after  his 
death,  be  specifically  enforced  against  his 
personal  representative,  if  he  did  not  ap- 
prove the  contract  before  his  death.  Es- 
tate of  Dick,  74  Cal.  284;  15  Pac.  837.  A 
sale  of  land  of  the  estate  of  the  deceased, 
v/hich  is  absolutely  void,  wnll  not  be  spe- 
cificallj''  enforced  at  the  instance  of  the 
administrator.  Kertchem  v.  George,  78 
Cal.  597;  21  Pac.  372.  Where  the  intes- 
tate had  contracted  with  another  to  sup- 
ply him  with  a  certain  quantity  of  slate 
monthly,  for  a  definite  period,  and  his 
death  occurred  before  the  expiration  of 
that  period,  the  administrator  w^as  prop- 
erly sued  for  refusing  to  receive  slate 
after  his  intestate's  death.  See  Janin  v. 
Browne,  59  Cal.  37;  McCann  v.  Pennie, 
100  Cal.  547;  35  Pac.  158;  Eankin  v.  New- 
man, 114  Cal.  635;  34  L.  E.  A.  265;  46  Pac. 
742.  An  administrator  with  whom,  as  an 
individual,  a  valid  contract  to  convey  was 
made  by  the  deceased,  may  individually 
petition  the  probate  court  to  order  him, 
as  administrator,  to  execute  the  convey- 
ance to  himself.  Estate  of  Garnier,  147 
Cal.  457;  82  Pac.  68.     . 

Parties  to  actions.  Whether  an  action 
is  one  to  compel  a  conveyance  by  virtue 
of  a  contract  made  by  the  deceased  in  his 
lifetime,  or  whether  it  is  one  to  determine 
heirship,  the  administrator  is  a  proper,  if 
not  a  necessary,  party.  Estate  of  Healy, 
6  Cal.  Unrop.  780;  66  Pac.  175. 

Costs.  Though  the  court  has  discretion 
as  to  costs  upon  the  dismissal  of  a  peti- 
tion seeking  specific  performance  of  a  con- 
tract of  sale  made  by  the  decedent,  yet 
where  costs  were  not  prayed  for  in  the 
answer,  and  the  judgment  was  advisedly 
silent  as  to  costs,  the  court  has  no  power, 
at  a  subsequent  time,  to  amend  the  judg- 
ment nunc  pro  tunc  so  as  to  include  costs 
not  originally  contemplated.  Estate  of 
Potter,  141  Cal.  424;  75  Pac.  850.  The 
mere  fact  that  an  administratrix  might 
have  proceeded  to  obtain  title  to  property 
in  a  proceeding  to  compel  a  conveyance, 
is  not  conclusive  upon  the  power  of  the 
court  to  allow  expenses  incurred  by  her  in 
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proeurino-  it  otherwise.   Estate  of  Bottoms,  CODE    COMMISSIONESS'   NOTE.     A   power 

T-r  n    1    I'oo     lOQ  "Poo    540  •  of  attoinev  is  revoked  bv  the  death  of  the  maker, 

lab  Oal.  I^J,  lUrf  rac.  O'ity.  ,     .      ^      ,  Ferris  v.  Irving,   28   Cal.   648;    Travers  v.  Crane, 

Failure    to    state    jurisdictional    facts    in  15    cal.    12.      in    the    former    case,    there    was    a 

petition.    See  note  ante,  §  1537.  contest   between   the  purchaser  of   lots   at   an   ad- 

Contract  to  pay  money,  although  falling  ministrator's    sale,    and    the    purchaser    under    a 

I  _<-j.        J      i-u      .c    .,T,ij^„-     ^—■^TiTr^r.      c'^„  deed  made  by  the  power  of  attornev,   after  death 

due  after  death  of  obUgor,  survives.    See       ^^  ^^^  ^^^j^J     The  latter  deed  was  held  to  be 
note  ante,  §  1493.  void. 

§  1598.  Petition  for  executor  or  administrator  to  make  conveyance  or 
transfer,  and  notice  of  hearing.  On  the  presentation  of  a  verified  petition 
by  the  executor  or  administrator,  or  by  any  person  claiming  to  be  entitled 
to  such  conveyance  from  an  executor  or  administrator,  setting  forth  the 
facts  upon  which  the  claim  is  predicated,  the  court,  or  a  judge  thereof,  must 
appoint  a  time  and  place  for  hearing  the  petition,  and  must  order  notice 
thereof  to  be  served  on  the  executor  or  administrator  personally  when  he  is 
not  the  petitioner,  and  published  at  least  four  successive  weeks  before  such 
hearing,  in  such  newspaper  in  this  state  as  the  court  may  designate. 

Verification  of  pleadings.    Ante,  §  446.  istrator    of    such    deceased   person,    setting    forth 

Publication  of  notice.    Post,  §  1705.  the  facts,  including  a  copy  of  the  contract,  upon 

Petition.    Ante,  §  1518.  which    the    claim    is    predicated,    the    court,    or    a 

.,      .  ,   ^.        „    ,  ^„„         -      T^  :,     „r       ^     ,..  judge  thereof,   must  appoint  a   time  and  place   for 

Legislation   g    1598.       1.   Enacted     March     11,  hearing     the     petition,     and    must     order     notices 

1S7S;  based  on  Probate  Act  18al,    §   206,  which  thereof    to    be    published   at   least    four   successive 

read:    "On   the  presentation  of  a  petition  by   auy  weeks  before  such  hearing,   in  such  newspaper  of 

person  claiming  to  be  entitled  to  such  conveyance  general    circulation    published    in    the    county    in 

from  any  executor  or  administrator  setting   forth  which   the   court  is  held,   as  the   court  may  desig 

the    facts    upon    which    such    claim    is    predicated,  nate." 

the  probate  judge  shall  appoint  a  time  and  place  5.'   Amended  by  Stats.  1907,  p.  724;  the  code 

for    hearing    such    petition,    which    snail    be    at    a  commissioner    saying,     "Inserts    after    the    words 

regular  term  of  the  court;    and  shall  order  notice  'petition   by'    the    words    'the    e.xeeutor   or    admin- 

of    the    pendency    thereof,    and    of    the    time    and  istrator,    or  bv,'    thus  authorizing  him   to   present 

place    of    hearing,    to    be    published    at    least    four  ^  petition   for  leave   to   convev  pronertv  pursuant 

successive    weeks    before    such    hearing     in    such  to  a  contract  of  sale  made  by"  the  decedent." 
newspaper    in    this    state    as    he    may    designate. 

When  enacted  in  1872,   §   1598  read:   "On  the  Eight  extends  to  representative  person- 

presentation  of  a  verified  petition  by   any  person  ^Uy.      The     executor     or     administrator     of 
claiming  to   be   entitled  to   such   conveyance   from  iiuxi,                      •    x.i.   1.                    x 
an   executor  or   administrator,   setting   forth   the  an  esuate  has  the  same  right  to  present  a 
facts   upon   which   the   claim   is   predicated,   the  petition  for  the  conveyance  of  real  estate, 
probate   court  must   appoint  a  time  and  place  for  ^nd  also  for  the  transfer  of  personal  prop- 
hearing    the    petition,    at    a    regular    term    of    the  ,                 1.         -ri'  t.    ,.        c   r^ 
court,  and  must  order  notice  thereof  to  be  pub-  ertv,  as  any  other  party,    hstate  of  Orar- 
lished  at  least   four  successive  weeks  before  such  nier,  147  Cal.  457;  S2  Pac.  68. 
hearing,    in   such   newspaper   in   this    state   as   he 

may  designate."  CODE    COMMISSIONERS'    NOTE.      An    objec- 

3.   Amended  by  Code  Amdts.  1880.  p.  99.  (1)  tion  that  a  petition  was   "addressed   to  the  court, 

substituting  "court,  or  a  judge  thereof."  for  "pro-  and   not   to   the   judge,"   was   held    to   be   entirely 

■hate  court";    (2)    omitting   "at   a   regular  term   of  too    technical.      Brewster    v.    Ludekins,     19     Cal. 

the  court"   before   "and  must   order."  170.      The   words    "judge"    and    "court"    are   used 

3.  Amendment  by  Stats.  1901,  p.  226;  un-  as  convertible  terms.  It  does  not  matter  by 
constitutional.     See  note  ante,  §  5.  whom   a  petition  is   signed,   whether  by   the   peti- 

4.  Amended  by  Stats.  1905,  p.  76,  to  read:  tioner  or  his  attorney,  if  it  is  verified  by  the 
"On  the  presentation  of  a  verified  petition  by  petitioner.  Id.  This  was  a  case  in  insolvency; 
any  person  claiming  to  be  entitled  to  such  con-  but  the  statutes  being  similar  in  these  respects, 
veyance   or   transfer   from   an   executor   or   admin  these  rules  apply  in  each  case. 

§  1599.  Interested  parties  may  contest.  At  the  time  and  place  appointed 
for  the  hearing,  or  at  such  other  time  to  which  the  same  may  be  postponed, 
upon  satisfactory  proof  by  affidavit  or  otherwise,  of  the  due  publication  of 
the  notice,  the  court  shall  proceed  to  hear  the  said  petition,  and  all  persons 
interested  in  the  estate  may  appear  and  contest  such  petition,  by  filing  their 
objections  in  writing,  and  the  court  may  examine,  on  oath,  the  petitioner 
and  all  who  may  be  produced  before  him  for  that  purpose. 

Legislation    g    1599.      1.   Enacted     March     11,  may  examine,  on  oath,  the  petitioner,  and  all  who 

1872;    based    on    Probate    Act    1851.    §    207,    as  may  be  produced  before  him,  [f]  or  that  purpose." 

amended  by  Stats.  1861,  p.  646,  which  read:   "At  When  enacted  in  1872,  §  1599  read  as  at  present, 

the    time    and    place    appointed    for   such    hearing,  except  for  the  amendment  of  1005. 
or   at    such    other    time   as    the    same    may   be    ad-  2.    Amended  by  Stats.   1905,  p.  77,   substitut 

journed   to,  upon  proof  by  affidavit,  or  otherwise,  jng   "shall  proceed  to  hear  the   said  petition"   for 

of  the  due  publication  of  the  notice,  the  court  shall  "the  court  must  proceed  to  a  hearing." 
proceed  to  a  hearing,  and  all  persons  interested  in 

the  estate  may  appear  and  contest   such   petition,  CODE  COr.Il.IISSIONEK.S'  l^OTE.    Stats.  1861, 

by  filing  their  objections,  in  writing,  and  the  court  p.  646,  §  72. 


1713  DECREE  AND  TRANSFER.  §§  1600-1602 

§  1600.  Decree  authorizing  conveyance,  when  must  be  made.  If,  after  a 
full  hearing  upon  the  petition  and  objections,  and  examination  of  the  facts 
and  circumstances  of  the  claim,  the  court  is  satisfied  that  the  petitioner  is 
entitled  to  a  conveyance  of  the  real  estate  described  in  the  petition,  a  decree 
authorizing  and  directing  the  executor  or  administrator  to  execute  a  con- 
veyance thereof  to  the  petitioner  must  be  made. 


Legislation  8  1600.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  208,  as 
amended  by  Stats.  1861,  p.  646,  which  read: 
"After  a  full  hearine  upon  such  petition  and  ob- 
jections, and  examination  of  the  facts  and  circum- 
stances of  the  claim,  if  the  court  is  satisfied  that 
the  petitioner  is  entitled  to  a  conveyance  of  the 
real  estate  described  in  his  petition,  the  court 
shall  make  a  decree  authorizing  and  directing  the 
executor,  or  administrator,  to  execute  a  convey- 
ance thereof  to  the  petitioner."  When  enacted  in 
1872,  §  1600  read  as  at  present,  except  for  the 
changes  made  in  1905  and  1907. 

3.  Amendment  by  Stats.  1901,  p.  227;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1905,  p.  77,  to  read: 
"If,  after  a  full  hearing  upon  the  petition,  and  ob- 
jections, if  any  there  be,  and  examination  of  the 
facts  and  circumstances  of  the  claim,  the  court 
is  satisfied  that  the  petitioner  is  entitled  to  a  con- 
veyance of  the  real  estate,  or  a  transfer  of  the 
personal  property,  described  in  the  petition,  a  de- 
cree, authorizing  and  directing  the  executor  or 
administrator  to  execute  a  conveyance  or  transfer 
thereof  to  the  petitioner,  must  be  made  and  en- 
tered on  the  minutes  of  the  court." 

4.  Amended  by  Stats.  1907.  p.  725,  making 
the  section  read  as  when  enacted  in  1872,  except 
for  the  omission  of  the  words  "entered  on  the 
minutes  of  the  court  and  recorded,"  at  the  end 
of  the  section;  the  code  commissioner  saying: 
"Strikes  out  at  the  end  of  ihe  section  the  words 
'entered  on  the  minutes  of  the  court,'  this  re- 
quirement being  covered  by  the  general  provisions 
of  §§  1704  and  1604  of  the  same  code." 

Concurrent      equity     jurisdiction.     The 


compelling  of  an  executor  or  administra- 
tor, representing  a  deceased  person,  to 
make  a  conveyance  or  transfer  that  the 
latter  was  bound  by  contract  in  writing 
to  execute,  is  a  case  in  equity:  specific 
performance  is  essentially  a  branch  of 
equity  jurisdiction.  Rosenberg  v.  Frank, 
58  Cal.  387. 

Conveyance  must  bo  on  court's  order. 
An  executor  has  no  authority  to  make  a 
conveyance  demanded,  without  an  order 
of  the  probate  court,  and  it  is  the  duty 
of  the  party  demanding  the  deed  to  apply 
to  the  court  for  the  necessary  order.  Luco 
V.  De  Toro,  91   Cal.  405;   27  Pac.  10S2. 

Right  extended  to  representative.  An 
executor  or  administrator  has  the  same 
right  as  an  outside  party  to  a  conveyance 
of  property  which  the  decedent  contracted, 
in  his  lifetime,  to  convey  to  him;  and  the 
law  does  not  require  that  he  shall  first 
resign  his  position,  in  order  to  have  his 
claim  allowed  or  enforced  against  the  es- 
tate. Estate  of  Garnier,  147  Cal.  457;  82 
Pac.  68. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  646,  §  73. 


§  1601.  Execution  of  conveyance  or  transfer,  and  the  recording  of  the 
order  therefor.  The  executor  or  administrator  must  execute  the  convey- 
ance or  transfer  according  to  the  directions  contained  in  the  decree,  which 
decree  shall  be  prima  facie  evidence  of  the  correctness  of  the  proceedings, 
and  of  the  authority  of  the  executor  or  administrator  to  make  the  convey- 
ance or  transfer.  If  the  transaction  relate  to  real  property  a  certified  copy 
of  the  decree  must  be  recorded  v^dth  the  deed  in  the  office  of  the  recorder  of 
the  county  in  which  the  land  conveyed  is  situated. 


Legislation  g  1601.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  209,  as 
amended  by  Slats.  1861.  p.  C46,  which  read:  "It 
shall  be  the  duty  of  the  executor,  or  administra- 
tor, to  execute  the  conveyance  according  to  the 
directions  contained  in  the  decree,  and  a  certified 
copy  thereof  shall  be  recorded  with  the  deed  in 
the  office  of  the  recorder,  in  the  county  where  the 
lands  lie,  and  shall  be  evidence  of  the  correctness 
of  the  proceedings,  and  of  the  authority  of  the 
executor,  or  administrator,  to  make  such  convey- 
ance." When  enacted  in  1872,  §  1601  read ;  "The 
executor   or   administrator   must   execute    the   con- 

§  1602.  Rights  of  petitioner  to  enforce  the  contract.  If,  upon  the  hear- 
ing, as  hereinbefore  provided,  the  right  of  the  petitioner  to  have  a  specific 
performance  of  the  contract  is  found  to  be  doubtful,  the  court  must  dismiss 
the  petition  without  prejudice  to  the  rights  of  the  petitioner,  who  may,  at 
any  time  within  six  months  after  such  dismissal,  proceed  by  action  to  en- 
force a  specific  performance  thereof. 

2  Fair. — 103 


veyance  according  to  the  directions  of  the  decree, 
a  certified  copy  of  which  must  be  recorded  with 
ihe  deed  in  the  office  of  the  recorder  of  the  county 
where  the  lands  lie,  and  is  primary  evidence  of 
the  correctness  of  the  proceedings,  and  of  the 
authority  of  the  executor  or  administrator  to  make 
the  conveyance." 

3.  Amended  by  Code  Amdts.  1873-74,  p.  371, 
substituting  "prima  facie"  for  "primary." 

3.    Amended  by  Slats.    1905,  p.   77. 

CODE  C0MMISSI0NEE3'  NOTE.  Stats.  1861, 
p.  646,  §  74. 


§§  1603-1605 
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Legislation  §  1602.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  210,  as 
amended  by  Stats.  1861,  p.  646,  which  read:  "If, 
upon  hearing  in  the  probate  court,  as  hereinbe- 
fore provided,  the  court  shall  doubt  the  right  of 
the  petitioner  to  have  a  specific  performance  of 
the  contract,  the  court  shall  dismiss  the  petition 
without  prejudice  to  rights  of  the  petiiioner,  who 
may,  at  any  time  within  six  months  thereafter, 
proceed  in  the  district  court,  to  enforce  a  specific 
performance."  When  enacted  in  1872,  §  1602 
read:  "If,  upon  hearing  in  the  probate  court,  as 
hereinbefore  provided,  the  right  of  the  petitioner 
to  have  a  specific  performance  of  the  contract  is 
found  to  be  doubtful,  the  court  must  dismiss  the 
petition  without  prejudice  to  the  rights  of  the 
petitioner,  who  may,  at  any  time  within  six 
months  thereafter,  proceed,  in  the  district  court, 
to  enforce  a  specific  performance  thereof." 

3.  Amended  by  Code  Amdts.  1880,  p.  99,  omit- 
ting "in  the  probate  court"  after  "hearing";  (2) 
substituting  (a)  "right"  for  "rights,"  and  (b) 
"by  action"  for  "in  the  district  court." 

3.   Amended  by  Stats.  1905,  p.  77. 

Application  of  section.  The  provisions 
of  this  section  sustain  the  view  that  it 
was  not  the  intention  to  vest  in  the  pro- 
bate  court,   in  proceedings  to   compel   the 


specific  performance  of  a  contract  for  the 
conveyance  of  property,  more  extensive 
power  than  is  administered  by  a  court  of 
equity.   Estate  of  Corwin,  61  Cal.  160. 

Suit  maintained  when.  At  any  time 
within  six  months  after  the  dismissal, 
without  prejudice,  of  a  petition  to  a  pro- 
bate court  to  compel  an  administrator  to 
convey  lands  in  accordance  with  the  terms 
of  a  bond  executed  by  the  decedent,  the 
obligee  may  sue  for  specific  performance. 
Hall  V.  Eice,  64  Cal.  443;  1  Pac.  891. 

Cost  order  amended  when.  A  jmlgment 
dismissing  without  prejudice  a  petition  for 
the  specific  performance  of  a  contract  for 
the  sale  and  conveyance  of  land,  made  by 
the  deceased  with  the  petitioner,  which 
makes  no  award  of  costs,  may  not  be 
amended  by  a  nunc  pro  tunc  judgment  to 
award  costs.  Estate  of  Potter,  141  Cal. 
350;  75  Pac.  986. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  646,  §  75. 


§  1603.  Effect  of  conveyance  or  transfer.  Every  conveyance  or  transfer 
made  in  pursuance  of  a  decree  as  provided  in  this  chapter,  shall  pass  title 
to  the  property  contracted  for,  as  fully  as  if  the  contracting  party  himself 
was  still  living,  and  executed  the  conveyance  or  transfer 

Conveyances  by  executor,  etc.     Ante,  §  155. 


Legislation  §  1603.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  211,  which 
read:  "Every  conveyance  made  in  pursuance  of  a 
decree  of  the  probate  court,  as  provided  in  this 
chapter,  shall  be  effectual  to  pass  the  estate  con- 
tracted for  as  fully  as  if  the  contracting  party 
himself  was  still  living  and  then  executed  the 
conveyance."  When  enacted  in  1872,  §  1603  (1) 
substituted  "pass  the  title  to"  for  "be  effectual 
to  pass,"  and  (2)  omitted  "then"  before  "exe- 
cuted." 

2.  Amended  by  Code  Amdts.  1880,  p.  99,  to 
read  as  at  present,  except  for  the  changes  made 
in  1905. 

3.  Amended  by  Stats.  1905,  p.  77,  (1)  in- 
serting "or  transfer"  after  "conveyance,"  (2)  sub- 
stituting "title  to  the  property"   for  "the   title   to 

§  1604.  Effect  of  recording  a  copy  of  the  decree.  A  copy  of  the  decree 
for  a  conveyance  or  transfer  as  provided  in  this  chapter,  duly  certified 
and  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the 
property  is  situated,  gives  the  person  entitled  to  the  conveyance  or 
transfer  a  right  to  the  possession  of  the  property  contracted  for,  and  to 
hold  the  same  according  to  the  terms  of  the  intended  conveyance  or  trans- 
fer, in  like  manner  as  if  the  same  had  heen  conveyed  or  transferred  in  pur- 
suance of  the  decree. 

sertins 


the   estate,"    and    (3)    inserting    "or   transfer"    at 
end  of  section. 

CODE  COMMISSIONERS'  NOTE.  In  order  to 
render  the  sale  effectual  to  confer  a  valid  title, 
the  probate  court  must  have  acquired  jurisdic- 
tion of  the  case  by  the  presentation  of  a  proper 
petition  by  the  guardian.  Fitch  v.  Miller,  20 
Cal.  381.  This  is  so  with  regard  to  executors 
and  administrators,  and  as  well  in  one  case  as 
another,  where  the  code  requires  a  petition  to 
be  filed.  Stuart  v.  Allen,  16  Cal.  501;  76  Am. 
Dec.  551;  see  also  Estate  of  Woodworth,  31  Cal. 
612;  see  Carpentier  v.  Small,  35  Cal.  353.  No 
sale  of  any  property  of  an  estate  is  valid,  unless 
made  under  order  of  the  probate  court.  In  the 
case  of  Payne  v.  Payne,  18  Cal.  291,  it  was  held 
that  the  order  of  the  probate  court  was  not  neces- 
sary when  a  power  to  sell  was  given  by  the  will. 
White  V.  Moses,  21  Cal.  44. 


Legislation    §    1604.      1.   Enacted     March     11,  serting  "or  transfer"  after  "conveyance"  in  each 

1873    (based   on   Probate   Act   1851,  §  212),   sub-  instance;     (2)     substituting     (a)     "in    which    the 

stituting  "gives"  for  "shall  cive."  property   is   situated"    for   "where   the   lands    lie," 

o      a™„„,i„/i  i,„  o„.i„  A„,i*„     loan    „    oo    o„i,.  „„^     !u\     "property"     for     "lands"     before     " 


„     ^ -. r--.---.    .-—    lie, 

3.   Amended  by  Code  Amdts.   1880,  p.  99,  sub-  and     (b)     "property"    for    "lands"     before     "con- 
stituting "as  provided  in  this  chapter"  for  "made  traded";     (3)     inserting    "or    transferred"    after 
by  the  probate  court  and."  "been  conveyed." 
3.   Amended   by   Stats.    1905,   p.    77,    (1)    in- 

§  1605,  Recording  of  the  decree  does  not  supersede  power  of  court  to 
enforce  it.  The  recording  of  any  decree,  as  provided  in  the  preceding  sec- 
tion, shall  not  prevent  the  court  making  the  decree  from  enforcing  the  same 
by  other  process. 

Legislation  g  1605.  1.  Enacted  March  11, 
1873  (based  on  Probate  Act  1851,  §  213),  sub- 
ttituting  "the"  for  "uuch"  before  "decree." 


2.   Re-enacted  by  Stats.  1905,  p.  77,  in  amend- 
ing chapter  IX.    See  ante,  Legislation  Chapter  IX. 


1715  LIABILITY   OF   EXECUTOR.  §§  1606-1612 

§  1606.     Where  party  to  whom  conveyance  or  transfer  to  be  made  is  dead. 

If  the  person  eutitled  to  the  conveyance  or  transfer  dies  before  the  com- 
mencement of  the  proceedings  therefor  under  this  chapter,  or  before  the 
completion  of  the  conveyance  or  transfer,  any  person  entitled  to  succeed  to 
his  rights  in  the  contract,  or  the  executor  or  administrator  of  such  decedent, 
may,  for  the  benefit  of  the  person  so  entitled,  commence  such  proceedings  or 
prosecute  any  already  commenced,  and  the  conveyance  or  transfer  must  be 
so  made  as  to  vest  the  property  in  the  person  or  persons  entitled  thereto,  or 
in  the  executor  or  administrator,  for  their  benefit. 

Legislation    g    1606.      1.    Enacted     March     11,  already   commenced,   and   the  conveyance   shall  be 

1S72;  based  on  Probate  Act   1851,  §  214,  which  so  made  as  to  vest  the  estate  in  the  same  persons 

read:   "If  the  person  to  whom  the  conveyance  wa.s  who    would    have    been    entitled    to    it,    or    in    the 

to  be  made  shall  die  before  the  commencement  of  executor  or  administrator  for  their  benefit."     When 

the    proceedings,    according    to    the    provisions    of  enacted   in    1872,  §  1606    read   as   at   present,    ex- 

this  chapter,  or  before  the  completion  of  the  con-  cepi  for  the  amendment  of  1905. 
▼eyance,  any  person  who  would  have  been  entitled  2.   Amended  by  Stats.  1905,  p.  77,  (1)  adding 

to  the  estate  under  him  as  heir,  devisee,  or  other-  (a)    "or  transfer"  after  "conveyance"  in  the  three 

wise,   in  case  the  conveyance  had  been  made  accord-  instances,  and   (b)    "the"  before  "proceedings"  in 

ing  to  the  terms  of  the  contract,   or  the   executor  first    instance;     (2)    substituting    (a)     "property" 

or  administrator  of  such  deceased  person,  for  the  for  "estate,"  and  (b)   "person  or  persons  entitled 

benefit   of   the  person   so   entitled,   may   commence  thereto"  for  "persons  entitled  to  it." 
such   proceedings,    or   may  prosecute    the   same    if 

§  1607.  Decree  may  direct  possession  to  be  surrendered.  The  decree 
provided  for  in  this  chapter  may  direct  the  possession  of  the  property 
therein  described  to  be  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  a  certified  copy  of  the  decree,  when,  by  the  terms  of  the  contract, 
possession  is  to  be  surrendered. 

Legislation    §    1607.      1.   Enacted     March     11,  3.   Amendment  by  Slats.  1901,  p.  227,  uncon- 

1873;    based    on    Probate    Act    1851,  §  214.     See  stitutional.    See  note  ante,  §  5. 

Legislation  §  1606.     When  enacted  in  1872,  §  1607  3.   Amended  by   Stats.   1905,   p.   78,   inserting 

read:    "The    decree   provided    for   in    this    chapter  "or  transfer"  after  "deed." 

may  direct  the  possession  of  the  property  therein  4.   Amended  by  Stats.  1907,  p.  725;   the  code 

described  to  be  surrendered  to  the  person  entitled  commissioner  saying,   "The  words   'deed  or  trans- 

thereto,  upon  his  producing  the  deed  and  a  certi-  fer   and'    are   omitted   after   the   word   'producing,' 

fied  copy  of  the  decree,  when,  by  the  terms  of  the  to  harmonize  the  section  with  §  1604  of  the  same 

contract,  possession  is  to  be  surrendered."  code," 

CHAPTER  X. 

ACCOUNTS    RENDERED   BY   EXECUTORS   AND   ADMINISTRATORS,    AND   PAY- 
MENT OF  DEBTS. 

Article  I.     Liabilities  and  Compensation  of  Executors  and  Administrators.     §§  1612-1619. 
II.     Accounting  and   Settlements  by   Executors  and   Administrators.     §§  1622-1640. 
III.     Payment  of  Debts  of  the  Estate.     §§  1643-1653, 

ARTICLE  I. 
LIABILITIES  AND  COMPENSATION  OF  EXECUTORS  AND  ADMINISTRATORS. 

S  1612.     Whrn  executor  or  administrator  person-  Appeal  from  order  of  court. 

ally  liable.  §  1617.     Not  to  purchase  claims  against  the  estate. 

§  1613.     Executor   to  be  charged  with   all   estate,  §  1618.     Executors  and  administrators.      Commis- 

etc.  sions  allowed  to. 

§1614.    Not  to  profit  or  lose  by  estate.  §1619.    Allowed   fees   for   attorneys.     Extraordi- 

§1615.     Uncollected  debts  without  fault.  nary  services. 
§  1616.    Expenses  of  executors.     Their  attorneys. 

§  1612.  When  executor  or  administrator  personally  liable.  No  executor 
or  administrator  is  chargeable  upon  any  special  promise  to  answer  in  dam- 
ages or  to  pay  the  debts  of  the  testator  or  intestate  out  of  his  own  estate, 
unless  the  agreement  for  that  purpose,  or  some  memorandum  or  note 
thereof,  is  in  writing  or  signed  by  such  executor  or  administrator,  or  by 
some  other  person  by  him  thereunto  specially  authorized  in  writing. 


5  1613 
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Legislation  g  1612.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act  1851,  §  215),  sub- 
Eiituting  "is"   for  "shall  be"  before  "chargeable." 

3.  Amendment  by  Stats.  1901,  p.  227;  uncon- 
Eiitutional.      See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  913,  (1)  in- 
serting "in"  before  "damages";  (2)  substituting 
"or"  for  "and"  before  "signed";  and  (3)  insert- 
ing "in  writing"  after  "authorized,"  at  end  of 
section;  the  code  commissioner  saying,  "The  words 
'in  writing'  are  inserted  at  end  of  section,  that 
being  the  real  intent." 

Agreements  enforced  when.  An  oral 
agreement  by  the  executor  with  the  execu- 
trix, who  was  also  the  sole  legatee  of  the 
estate,  that  he  would  pay  at  maturity  an 
individual  note  executed  by  her  for  the 
amount  of  a  claim  against  the  estate,  in 
consideration  of  a  release  and  discharge  of 
the  claim,  is  invalid,  under  this  section, 
as  a  special  promise  of  an  executor  to  pay 
a  debt  of  a  testator  out  of  his  own  estate. 


McKeany  v.  Black,  117  Cal.  5S8;  49  Pac. 
710.  Even  when  the  executor  is  author- 
ized to  carry  on  business,  creditors  must 
look  to  the  executor  personally,  the  right 
to  hold  the  estate,  in  such  case,  being  in 
the  representative  only;  and  on  contracts 
made  by  the  executor  for  necessary  mat- 
ters relating  to  the  estate,  he  is  personally 
liable.  Sterrett  v.  Barker,  119  Cal.  492; 
51  Pac.  695. 

Pledge  by  executor  for  money  borrowed 
to  pay  debts.    See  note  ante,  §  15S2. 

Power  of  executor  or  administrator  to 
bind  estate.    See  note  ante,  §  1582. 

Individual  liability  of  personal  representative 
under  original  contract  founded  on  new  consider- 
ation. See  notes  1  Ann.  Cas.  769;  18  Ann.  Cas. 
292. 

CODE  COMMISSIONERS'  NOTE.  See  notes 
and  cases  cited  in  chap.  VIII,  preceding. 


§  1613.  Executor  to  be  charged  with  all  estate,  etc.  Every  executor  and 
administrator  is  chargeable  in  his  account  with  the  whole  of  the  estate  of 
the  decedent  which  may  come  into  his  possession,  at  the  value  of  the  ap- 
praisement contained  in  the  inventory,  except  as  provided  in  the  following 
sections,  and  with  all  the  interest,  profit,  and  income  of  the  estate. 

ure.  Estate  of  Knight,  12  Cal.  200;  73  Am. 
Dec.  531;  and  see  Tompkins  v.  Weeks,  26 
Cal.  50;  Estate  of  Freud,  131  Cal.  667;  82 
Am.  St.  Eep.  407;  63  Pac.  1080.  The  ad- 
ministrator is  not  allowed  to  pay  even  the 
debts  due  by  the  intestate,  except  in  a 
particular  way,  he  is  to  take  care  of,  man- 
age, and  preserve  the  estate  committed  to 
him;  but  this  does  not  mean  that  he  is  at 
discretion,  to  pay  off  all  encumbrances 
resting  upon  the  property,  upon  the  idea 
that  the  property  may  increase  in  value, 
and  thereby  a  speculation  may  be  made 
for  the  estate.  Estate  of  Knight,  12  Cal. 
200;  73  Am.  Dec.  531;  and  see  Brenham  v. 
Story,  39  Cal.  179;  Estate  of  Freud,  131 
Cal.  667;  82  Am.  St.  Rep.  407;  63  Pac. 
1080.  Certificates  of  stocks  and  bonds  of 
foreign  eori^orations,  pledged  in  a  sister 
state  for  money  borrowed  by  the  decedent, 
who  was  a  resident  of  this  state,  being 
taxable  in  this  state  to  him  while  living, 
are  so  taxable  to  his  estate  after  his  death, 
though  never  possessed  by  his  executor, 
who  is  entitled  to  control  thereof  upon 
payment  of  the  indebtedness,  and  who  rep- 
resents the  deceased  for  the  purposes  of 
taxation.  Stanford  v.  San  Francisco,  131 
Cal.  34;  63  Pac.  145.  It  is  only  in  cir- 
cumstances where  the  court  can  say,  as 
matter  of  law,  that  a  reasonably  prudent 
man  might  not  make  the  honest  mistake 
of  paying  out  more  to  free  the  property 
from  a  lien  than  the  property  would  sell 
for  after  the  lien  was  extinguished,  that 
the  administrator  can  be  charged  with  the 
loss.  Estate  of  Armstrong,  125  Cal.  603; 
58  Pac.  183.  An  administrator  who  de- 
po.sits  funds  of  the  estate  in  a  bank,  in 
his  own  name,  is  personally  liable  for  the 


Legislation  §  1613.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  216),  substituting 
(1)  "is"  for  "shall  be,"  and  (2)  "decedent"  for 
"deceased." 

Application  of  section.  The  purpose  of 
this  section  is  to  fix  the  measure  of  the 
executor's  accountability  in  the  event  that 
the  property  of  the  estate  coming  into  his 
possession  is  afterwards  lost  through  his 
fault.  Estate  of  Simmons,  43  Cal.  543. 
There  is  no  distinction  made  in  this  sec- 
tion between  real  and  personal  estate,  and 
the  rule  applicable  in  the  case  of  loss,  by 
the  executor,  of  personal  estate,  should 
have  equal  application  to  a  loss  of  real 
estate;  his  liability  cannot  be  any  greater 
because  relief  is  sought  in  another  forum, 
than  it  would  be  if  determined  by  the 
court  which  has  been  especially  consti- 
tuted for  settling  his  accounts.  Wheeler 
v.  Bolton,  92  Cal.  159;  28  Pac.  558. 

Duties  and  liability  of  representative. 
The  executor  is  an  officer  of  the  court,  in- 
trusted with  the  custody  of  the  estate  for 
its  administration,  pending  its  transmis- 
sion from  the  ancestor  to  the  heir,  and  his 
relation  to  the  court  and  to  the  heir  is 
fiduciary,  and  he  cannot,  directly  or  in- 
directly, make  any  profit  out  of  the  estate, 
nor  appropriate  to  himself  any  of  its  prop- 
erty, without  the  sanction  of  the  court. 
Firebaugh  v.  Burbank,  121  Cal.  186;  53 
Pac.  560.  An  executor,  as  such,  is  not  per- 
mitted to  lend  funds  of  the  estate:  this, 
of  itself,  is  a  breach  of  trust.  Estate  of 
Clark,  53  Cal.  355.  Where  an  administra- 
tor goes  beyond  the  strict  line  of  his  duty 
as  the  law  defines  it,  he  acts  upon  his  own 
responsibility;  while  he  can  receive  no 
profit  from  a  successful  issue  of  his  in- 
vestment, he  must  bear  the  loss  of  a  fail- 
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loss  of  the  deposit,  resulting  from  a  fail- 
ure of  the  bank,  although  the  bank  was 
of  good  standing,  and  was  believed  by  him 
to  be  solvent  and  safe;  the  good  faith  or 
intention  of  the  administrator,  in  such 
case,  in  making  the  deposit  in  his  own 
name,  is  in  no  way  involved.  Estate  of 
Arguello,  97  Cal.  196;  31  Pac.  937;  People 
V.  Wilson,  117  Cal.  2-J2;  49  Pac.  135;  Ex 
parte  Bane,  120  Cal.  533;  65  Am.  St.  Kep. 
197;  52  Pac.  852.  The  negligence  of  the 
executor,  in  violation  of  his  duties,  in  that 
he  did  not  safely  keep  and  protect  the 
possession  of  the  estate,  but  allowed  and 
permitted  himself  to  be  dispossessed,  and 
the  property  and  title  lost,  is  df  no  higher 
grade  than  a  simple  tort  resulting  from 
nonfeasance,  and  for  the  breach  of  such 
an  obligation  the  measure  of  damages  is 
the  amount  which  will  compensate  for 
all  detriment  proximately  caused  thereby. 
Wheeler  v.  Bolton,  92  Cal.  159;  28  Pac. 
558;  Estate  of  Kennedy,  120  Cal.  458;  52 
Pac.  820.  The  value  of  a  tract  of  land,  at 
a  date  long  subsequent  to  the  loss  thereof 
by  the  executor,  cannot  be  taken  as  the 
measure  of  the  executor's  liability  for  the 
loss  sustained:  its  value  at  the  time  it  was 
lost  is  the  basis  of  liability.  Wheeler  v. 
Bolton,  92  Cal.  159;  28  Pac.  558.  The  lia- 
bility of  the  executor  for  the  loss  of  funds 
deposited  by  him  in  a  bank,  in  his  own 
name,  is  not  limited  or  changed  by  §  2236 
of  the  Civil  Code,  providing  that  a  trus- 
tee mingling  trust  property  with  his  own, 
so  as  to  constitute  himself,  in  appearance, 
its  owner,  is  liable  for  its  safety  in  all 
events;  that  section  is  in  accord  with  the 
general  rule,  and,  in  effect,  declares  it. 
E'state  of  Arguello,  97  Cal.  196;  31  Pac. 
937.  Where  the  executor  has  not  profited 
by  his  acts,  nor  been  guilty  of  willful  mis- 
feasance, the  value  of  the  property  at  the 
date  of  a  loss  is  the  measure  of  the  right 
of  recoverj'^;  and  the  amount  of  recovery 
cannot  be  increased  by  mere  lapse  of  time, 
or  by  neglect  of  the  parties  interested  to 
call  him  to  account  for  the  loss.  Wheeler 
v.  Bolton,  92  Cal.  159;  28  Pac.  558. 

Settlement  of  accounts.  The  executor  is 
chargeable  not  only  with  the  assets  of  the 
estate  which  come  into  his  possession,  but 
also  with  those  which,  through  negligence, 
he  fails  to  collect,  and  which  it  is  his  duty 
to  take  into  his  j)ossossion.  Estate  of  Ken- 
nedy, 120  Cal.  458;  52  Pac.  820.  The  ad- 
ministrator is  not  liable  to  be  charged,  in 
the  settlement  of  his  account,  for  a  loss 
on  the  sale  of  j)ersonal  property  by  rea- 
son of  having  paid  a  lien  thereon  in  good 
faith,  believing  that  the  property  was 
worth  more  than  the  amount  of  the  lien, 
but  which  was  sold,  without  negligence 
on  his  part,  for  less  than  that  amount. 
Estate  of  Armstrong.  125  Cal.  603;  58  Pac. 
183.  Where  an  administrator  purchased  a 
mortgage  claim,  which  was  allowed  and 
settled  as  a  secured  claim,  and  the  mort- 


gaged property  is  insufficient  in  value,  it 
is  his  duty  to  list  the  mortgage  for  tax- 
ation, and  he  is  properly  disallowed,  in 
the  settlement  of  his  final  account,  for 
taxes  paid  by  him,  which  were  assessed 
upon  the  land,  and  would  have  been  as- 
sessed on  the  mortgage  but  for  his  failure 
to  list  it.  Estate  of  McDougald,  146  Cal. 
196;  79  Pac.  875.  The  administrator  ia 
properly  chargeable  with  the  value  of  real 
property  lost  to  the  estate  through  his 
neglect  to  pay  the  taxes  thereon,  and  with 
interest  on  money  of  the  estate,  which  he 
had  drawn  and  mingled  with  his  own  funds 
and  omitted  from  his  account.  Estate  of 
Herteman,  73  Cal.  545;  15  Pac.  121;  and 
see  Stanford  v.  San  Francisco,  131  Cal. 
34;  63  Pac.  145.  The  executor  is  properly 
charged,  in  his  account,  with  additional 
debits  for  money  received  from  the  de- 
ceased, not  intended  as  a  gift,  and  for  the 
loss  of  personal  property  shown  to  have 
been  lost  to  the  estate  through  his  neglect. 
Estate  of  Pease,  149  Cal.  167;  85  Pac.  149. 
The  executor  is  chargeable,  in  his  account, 
with  losses  resulting  from  his  default  or 
neglect.  Estate  of  Moore,  96  Cal.  522;  31 
Pac.  584;  Estate  of  Carver,  123  Cal.  102; 
55  Pac.  770;  Estate  of  Armstrong,  125  Cal. 
603;  58  Pac.  183.  An  administrator  is 
responsible  for  the  rents  and  profits  of 
the  decedent's  land,  and,  where  he  occu- 
pies and  uses  it  as  his  own,  is  responsible 
for  all  profits  made  by  him  out  of  the 
land,  unless  his  occupation  is  after  sur- 
render to  a  paramount  adverse  title  as- 
serted bv  another.  Estate  of  Misamore, 
90  Cal.  169;  27  Pac.  68.  Where  the  execu- 
tor is,  by  the  terms  of  the  will,  directed 
to  keep  invested  the  funds  of  the  estate 
in  first-class  real-estate  security,  and  he 
lends  money  upon  insufficient  security,  he 
cannot  charge  the  estate  with  the  costs 
of  foreclosure  proceedings;  but  if  the  loan 
was  made  in  good  faith,  he  cannot  be 
charged  with  the  stipulated  rate  of  inter- 
est upon  the  sum  lost,  nor  even  with  the 
statutory  rate,  unless  he  could  have  lent 
the  money  to  others  at  that  rate;  and  in 
the  case  of  such  a  loan,  the  advice  of  llis 
attorney  cannot  shield  him  from  responsi- 
bility therefor,  where  the  real  estate  was 
already  encumbered,  and  no  examination 
was  made  of  the  records,  and  no  abstract 
was  furnished  to  the  attorney.  Estate  of 
Holbert,  48  Cal.  627;  Estate'  of  Cousins, 
111  Cal.  441;  44  Pac.  182.  Where  an  ad- 
ministrator forecloses  a  mortgage  given  to 
his  intestate,  upon  land  on  which  there 
is  a  prior  mortgage,  and  becomes  the  pur- 
chaser at  the  sale  thereof,  at  a  sum  too 
small  to  satisfy  costs  and  both  mortgages, 
the  court,  on  the  settlement  of  his  account, 
should  not  charge  him  with  the  amount 
of  the  mortgage  debt  and  stipulated  inter- 
est, but  with  the  amount  of  his  bid,  less 
the  sum  paid  by  him  for  costs  and  to  sat- 
isfy   the   prior   mortgage   and   with   legal 
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interest  thereon.  Estate  of  Miner,  46  Cal. 
564;  Estate  of  Moore,  72  Cal.  335;  13  Pac. 
880;  Estate 'of  Rose,  80  Gal.  166;  22  Pac. 
86;  Estate  of  Freud,  131  Cal.  667;  82  Am. 
St.  Eep.  407;  63  Pac.  1080.  Where  the 
executor  sold  personal  property  at  private 
sale,  at  a  price  in  excess  of  the  amount 
appraised,  without  any  order  of  court,  or 
notice  of  sale,  or  order  confirming  the  sale, 
his  accounts  showing  sales  at  the  appraised 
value  are  properly  surcharged  with  what 
is  shown  to  be  the  excess  in  actual  value 
at  the  time  of  the  sales,  without  regard 
to  the  amount  of  excess  received.  Estate 
of  Scott,  1  Cal.  App.  740;  83  Pac.  So.  An 
executor,  or  trustee,  cannot  be  charged 
with  compound  interest,  except  where  he 
has  been  guilty  of  some  positive  miscon- 
duct or  willful  violation  of  duty;  and 
though  he  is  presumably  chargeable  with 
compound  interest  where  he  has  mingled 
the  funds  of  the  estate  with  his  own,  yet 
if  he  can  show  that  he  has  acted  in  good 
faith,  and  has  made  no  greater  profit  by 
their  use,  he  will  be  charged  only  simple 
interest;  in  cases  of  mere  negligence,  com- 
pound interest  cannot  properly  be  added 
to  the  loss  or  damage  resulting  therefrom. 
"Wheeler  v.  Bolton,  92  Cal.  159;  28  Pac.  558. 
The  rule  allowing  interest  to  be  charged 
against  an  executor  is  limited  to  cases  in 
which  it  is  either  shown  or  presumed  that 
the  executor  has  himself  profited  by  his 
acts,  or  has  been  guilty  of  willful  mal- 
feasance; and  whether  he  can  be  charged 
with  even  simple  interest  in  case  of  loss 
by  negligence,  must  be  determined  by  the 
trial  court  from  the  circumstances  of  the 
case.  Wheeler  v.  Bolton,  92  Cal.  159;  28 
Pac.  558;  and  see  Estate  of  Marre,  127 
Cal.  128;  59  Pac.  385.  Though  the  fact 
that  no  specific  exception  was  taken  to 
an  item  of  the  account  of  the  administra- 
tor, and  that  the  attention  of  the  court 
below  was  not  called  to  the  evidence  show- 
ing that  he  had  not  charged  himself  with 
the  full  amount  which  he  received  from  a 
certain  source,  yet  it  is  not  a  waiver  of  the 
right  of  those  entitled  to  succeed  to  the 
estate  to  have  the  error,  if  it  should  ap- 
pear to  be  such,  corrected  in  the  course  of 
further  proceedings  to  be  had  in  the  settle- 
ment of  his  account.  Estate  of  Moore,  96 
Cal.  522;  31  Pac.  584.  Where  two  persons 
are  appointed  executors,  each  is  charge- 
able, in  his  account,  with  the  whole  of 
the  estate  which  may  come  into  his  hands; 
and  when  an  executor  is  guilty  of  neglect 
with  reference  to  assets  in  the  possession 
of  his  co-executor,  he  is  made  liable,  not 
upon  the  theory  that  the  assets  are  in  the 
possession  of  both,  which,  in  fact,  they 
are  not,  but  for  his  neglect  in  deliver- 
ing them  to  his  co-execrtor  without  good 
cause,  or  in  not  seeing  to  it  that  they  were 
taken  out  of  the  possession  of  the  co- 
executor,  or  were  not  })y  him  misapplied 
or  lost.    Estate  of  Sanderson,  74  Cal.  199; 


15  Pac.  753.  Where  one  of  the  executors 
of  the  estate,  claiming,  under  an  alleged 
contract,  that  he  was  to  have  the  entire 
commissions,  appropriated  to  his  own  use 
the  amount  thereof,  in  advance  of  the 
settlement  of  the  estate,  he  is  properly 
charged,  in  the  final  account,  with  inter- 
est upon  the  entire  sum  so  appropriated: 
he  is  not  entitled  to  his  commissions  until 
the  settlement  of  the  final  account.  Estate 
of  Carter,  132  Cal.  113;  64  Pac.  123. 

Inventory  admissible  against  executor 
when.  The  inventory  is  only  prima  facie 
evidence  of  the  value  of  the  estate  spe- 
cifically described  therein,  and  is  not  ad- 
missible as  evidence,  against  the  executor, 
of  the  value  of  a  tract  of  land  not  therein 
specifically  described  or  valued,  though  a 
part  of  an  entire  tract  which  has  a  spe- 
cific de'scription  and  valuation.  Wheeler 
v.  Bolton,  92  Cal.  159;  28  Pac.  558. 

Representative's  management  presumed 
regular.  Where  an  heir  or  devisee  seeks 
to  charge  an  executor  with  negligence  in 
not  taking  or  retaining  possession  of  prop- 
erty belonging  to  the  estate,  the  burden 
is  upon  the  complainant  to  establish  sucli 
negligence,  and  to  present  competent  proof 
of  the  value  of  the  property  lost  to  the 
estate;  and  the  liability  of  the  executor 
for  negligence  is  measured  by  the  detri- 
ment actually  sustained  by  the  estate 
therefrom.  Wheeler  v.  Bolton,  92  Cal.  159; 
28  Pac.  558.  Where  the  administrator  is 
sought,  by  creditors,  to  be  charged  with 
neglect  for  an  unreasonable  time  to  have 
the  money  on  hand  distributed  or  paid  to 
them,  and  his  letters  are  sought  to  be  re- 
voked, all  presumptions  are  in  favor  of 
the  regularity  of  the  administrator's  man- 
agement, and  the  burden  is  on  the  contest- 
ing creditors  to  prove  the  negligence  al- 
leged, where  there  was  litigation,  but  no 
disobedience  of  the  orders  of  the  court, 
or  negligence,  or  willful  delay,  on  the  part 
of  the  administrator.  Estate  of  Sylvar,  1 
Cal.  App.  35;  81  Pac.  663. 

Settlement  disturbed  on  appeal  when. 
Where  the  court  found,  upon  conflicting 
evidence,  that  the  executor  had  made  a 
gain  in  conducting  two  stores  belonging 
to  the  estate,  the  settlement  of  his  ac- 
counts, charging  him  with  such  gain,  will 
not  be  disturbed  upon  appeal,  notwith- 
standing losses  claimed  by  him,  some  of 
which  were  not  satisfactorily  accounted 
for.  Estate  of  Gianelli,  146  Cal.  139:  79 
Pac.  841. 

Liability  of  executor  for  uncollected 
debt.    See  note  post,  §  1615. 

Liability  of  executor  for  interest  on,  or 
for  profits  realized  from,  funds  of  the  es- 
tate, invested  by  him.    See  note  post,  §  1614. 

Duty  of  domiciliary  executor  as  to  for- 
eign assets.    See  notes  ante,  §§  1452,  1581. 

Release  of  one  executor  from  liability 
does  not  discharge  the  othar.  See  note 
ante,  §  1391. 
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Ancillary  administrator  entitled  to  the 
possession  of  assets.    See  note  ante,  §  l.'JS2. 

CODE  COMMISSIONERS'  NOTE.  Collusion 
or  gross  nfRligeuce  alone  iiiu'.ers  ixccutois  and 
administrators,  who  arc  acting  jointly,  liable  for 
each  other's  acts.  Costs  incurred  through  their 
neglect  they  are  liable  for,  as  also  to  creditors 
for  damage  or  loss  in  paying  debts  out  of  their 
order.  Lenoir  v.  Winn,  4  Desaus.  (S.  C.)  65; 
6  Am.  Dec.  597;  Kno.\  v.  Picket,  4  Desaus.  92. 
Also  for  interest  on  moneys  used  by  him  or 
retained    longer    than    necessary,    and    for    furni- 


ture of  estate  used.  Benson  ▼.  Bruce,  4  Drsaus. 
46:).  See  rases  cited  in  notes  to  chap.  VIII, 
ante.  They  are  liable  for  the  rents  of  leasehold 
estate,  of  which  their  testators  or  intestates  were 
nssitrnecB,  whicli  thev  entered  into  possession  of. 
Smiley  v.  Van  Winkle,  6  Cal.  606.  This  case 
l)rt's(nted  the  matter  in  a  somewhat  diiTerent 
light,  however.  If  an  administrator  occupies  and 
uses  the  estate,  he  cannot  be  allowed  to  make 
any  profit  thereby,  and,  in  any  event,  must  ac- 
count to  the  probate  court  for  the  rental  value. 
See  §§  1.S90,  1452,  and  this  section  (1613),  and 
notes;  Walls  v.  Walker,  37  Cal.  431;  99  Am. 
Dec.  290. 


§  1614.  Not  to  profit  or  lose  by  estate.  He  shall  not  make  profit  by  the 
increase,  nor  sufl'er  loss  by  the  decrease,  or  destruction,  without  his  fault, 
of  any  part  of  the  estate.  He  must  account  for  the  excess  when  he  sells  any 
part  of  the  estate  for  more  than  the  appraisement,  and  if  any  is  sold  for  less 
than  the  appraisement,  he  is  not  responsible  for  the  loss,  if  the  sale  has  been 
justly  made. 

has  been  earned,  that  he  must  acrount  for 
it  to  the  estate.  Estate  of  Smith,  118  Cal. 
462;  50  Pac.  701.  Thus,  where  the  execu- 
tor, directed  in  the  will  to  lend  moneys 
of  the  estate,  converts  the  same  and  in- 
vests it  in  his  own  business,  he  may,  at 
the  election  of  the  legatee  or  other  party 
interested,  be  held  to  account,  either  for 
the  interest  which  he  might  with  ordinary 
diligence  have  obtained  upon  a  loan  of  the 
fund,  or  for  the  profit  realized  from  such 
investment  (Estate  of  Holbert,  39  Cal. 
597;  Estate  of  Eose,  SO  Cal.  166;  22  Pac. 
86) ;  but  the  mere  deposit  of  money,  by 
the  administrator,  with  an  individual,  who 
used  it  to  some  extent  in  his  business,  is 
not  ground  for  charging  interest  as  a  pen- 
alty, where  it  is  not  shown  that  the  ad- 
ministrator consented  or  was  privy  to  such 
use,  and  he  used  no  part  of  the  money  nor 
received  anything  for  its  use.  Estate  of 
Sylvar,  1  Cal.  App.  35;  81  Pac.  663.  Where 
an  executor  exercises  his  best  judgment  in 
employing  an  agent  abroad  to  receive  and 
forward  to  him  money  belonging  to  the 
estate,  and  employs  one  who  is  well  recom- 
mended, he  is  not  chargeable  with  money 
lost  through  the  insolvency  of  such  agent. 
Estate  of  Taylor,  52  Cal.  477.  Where  an 
administrator  did  not  keep  the  funds  of 
the  estate  separate  from  his  own  money, 
but  used  them  for  his  own  purposes,  he 
is  properlv  chargeable  with  interest.  Es- 
tate of  Gasq.  42  Cal.  2SS;  Estate  of  Mc- 
Queen, 44  Cal.  584;  Estate  of  Miner,  46 
Cal.  564;  Miller  v.  Lux,  100  Cal.  609;  35 
Pac.  345.  Where  an  executor  mingles  the 
funds  of  the  estate  with  his  own,  or  with 
the  funds  of  a  firm  with  which  he  is  con- 
nected, the  presumption  is  that  such  funds 
were  used  in  his  own  business  or  that  of 
the  firm,  and  the  law  makes  him  respon- 
sible tor  presumed  profits  upon  the  funds 
thus  mingled,  and  he  will  be  charged  with 
legal  interest,  with  annual  rests,  although 
there  is  no  evidence  of  actual  fraud  (Es- 
tate of  Stott,  52  Cal.  403;  Estate  of  Clark, 
53    Cal.   :!55;    Estate    of   Hilliard,    83    Cal. 


Becoming  purchaser.    Ante,  §  1576. 

Legislation  8  1614.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  217),  substituting 
(1)  "must"  for  "shall,"  (2)  "sells"  for  "shall 
sell,"  (3)  "is"  for  "shall  be"  before  "sold,"  and 
(4)  "is  not"  for  "shall  not  be"  before  "respon- 
sible." 

Duties  of  representative.  An  executor 
holds  the  money  received  by  him  from 
the  proceeds  of  the  estate  in  a  fiduciary 
capacity,  for  the  use  of  those  interested 
in  the  estate;  it  is  his  duty  to  retain  the 
money  thus  received  until  it  can  be  dis- 
tributed in  the  manner  provided  by  law. 
Magraw  v.  McGlynn,  26  Cal.  421.  The 
rule  making  an  executor,  or  other  trustee, 
chargeable  with  compound  interest  upon 
trust  funds  used  by  him  in  his  own  busi- 
ness, is  adojited  to  carry  into  effect  the 
principle  enforced  by  courts  of  equity, 
that  a  trustee  shall  not  be  permitted  to 
make  any  profit  from  the  unauthoi'ized  use 
of  such  funds;  the  rule  is  intended  to 
secure  fidelity  in  the  management  of  trust 
estates;  and  where  the  conventional  rate 
of  interest  exceeds  the  statutory  rate,  the 
executor  should  be  charged  with  legal  in- 
terest compounded  annually,  in  order  fully 
to  reach  the  profit  realized  by  him  from 
the  use  of  the  trust  fund.  Miller  v.  Lux, 
100  Cal.  609;  35  Pac.  345.  An  administra- 
tor cannot  be  charged  with  the  value  of 
property  sold  under  an  order  of  the  court, 
without  proving  gross  negligence,  or  fraud- 
ulent suggestion,  or  concealment,  on  his 
part,  in  obtaining  the  order  of  sale.  Rich- 
ardson V.  Sage,  57  Cal.  212. 

Liabilities  of  representative.  An  execu- 
tor, guilty  of  great  delay  in  accounting, 
is  properly  chargeable  with  legal  interest 
upon  balances,  with  annual  rests.  Estate 
of  Sanderson,  74  Cal.  199;  15  Pac.  753. 
The  rule  as  to  an  executor's  liability  for 
the  unlawful  employment  of  the  funds  of 
the  estate  is,  not  that  he  is  to  be  charged 
for  all  money  invested  in  the  speculation 
and  also  with  all  that  is  received  from  it, 
but  only  that  he  must  make  good  the  loss 
resulting  from  the  business,  or  if  a  profit 
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423;  23  Pac.  393;  Estate  of  Eschrich,  So 
Cal.  98;  24  Pac.  634;  Miller  v.  Lux,  100 
Cal.  609;  35  Pac.  345);  and  an  adminis- 
trator is  properly  chargeable  with  inter- 
est on  money  of  the  estate,  which  he  had 
drawn,  and  mingled  with  his  own  funds, 
and  omitted  from  his  account  (Estate  of 
Herteman,  73  Cal.  545;  15  Pac.  121);  and 
an  executor  should  be  charged  with  legal 
interest  upon  money  of  the  decedent,  re- 
maining in  his  hands,  and  used  by  him, 
or  mingled  in  his  own  business,  when  the 
settlement  of  the  estate  is  unjustifiably 
delayed  for  an  unreasonable  length  of 
time,  although  he  has  not  derived  any 
benefit  from  the  use  of  the  money.  Es- 
tate of  Hilliard,  83  Cal.  423;  23  Pac.  393; 
Miller  v.  Lux,  100  Cal.  609;  35  Pac.  345. 
The  rule  charging  the  executor  with  inter- 
est, where  he  has  mingled  moneys  belong- 
ing to  his  trust  with  his  own  funds,  is 
limited  to  cases  in  which  it  is  either  shown 
or  presumed  that  he  has  himself  profited 
by  his  acts,  or  has  been  guilty  of  such 
willful  misfeasance  as  to  justify  the  court 
in  requiring  from  him  compensation  there- 
for (Wheeler  V.  Bolton,  92  Cal.  159;  28 
Pac.  558) ;  and  the  mere  fact  that  an  ad- 
ministrator mingled  the  funds  of  the  es- 
tate with  his  own  funds  does  not  justify 
charging  him  with  interest  thereon:  he 
had  the  right  to  their  custody,  and  there 
is  no  provisions  of  law  requiring  him  to 
keep  them  separate  from  all  other  funds. 
Estate  of  Sarment,  123  Cal.  331;  55  Pac. 
1015;  Estate  of  Marre,  127  Cal.  128;  59 
Pac.  385.  An  administrator  is  not  charge- 
able with  interest  on  money  withdrawn 
from  a  bank,  where  it  was  drawing  and 
would  continue  to  draw  interest,  although 
he  had  sufficient  funds  on  hand  to  pay  the 
debts  of  the  estate  and  expenses  of  ad- 
ministration, provided  he  does  not  mingle 
such  money  with  his  own,  or  use  it  for 
his  own  profit,  or  deposit  it  in  a  bank  in 
his  own  name,  or  neglects  for  a  long  time 
to  settle  his  account  (Estate  of  McQueen, 
41  Cal.  584);  but  there  is  no  just  ground 
for  charging  an  executor  with  compound 
interest,  in  the  absence  of  any  showing 
that  he  received  compound  interest  on  any 
of  the  moneys  of  the  estate,  or  was  guilty 
of  some  misappropriation  of  the  funds  or 
other  propertv  of  the  estate.  Estate  of 
Casner,  1  Ca\.  App.  145;  81  Pac.  991. 
Where  an  executor,  without  any  order  of 
court  therefor,  paid  a  sum  of  money  as 
a  family  allowance  to  the  widow,  who  was 
also  one  of  the  executors,  they  are  charge- 
able with  legal  interest,  computed  with 
annual  rests,  upon  so  much  of  the  sum  so 
paid  as  was  not  subsequently  approved  by 
order  of  the  court.  Miller  v.  Lux,  100  Cal. 
609;  35  Pac.  345.  Evidence  that  an  ad- 
ministrator deposited  moneys  of  tiie  estate 
in  a  bank  managed  by  his  brother,  who 
was  a  surety  on  his  bond,  does  not  justify 
a  finding  that  he  embezzled  the  estate,  nor 


warrant  the  charging  of  him  with  com- 
pound interest,  in  the  absence  of  proof 
that  the  bank  made  any  other  use  of  the 
funds  deposited  than  that  made  by  banks 
of  deposit  in  general  (Estate  of  Sarment, 
123  Cal.  331;  55  Pac.  1015);  and  an  ad- 
ministrator cannot  be  charged  even  with 
simple  interest  upon  the  funds  of  the  es- 
tate, unless  some  loss  has  been  caused  by 
his  negligence  or  fault;  nor  can  he  be 
charged  with  compound  interest,  unless  he 
has  been  guilty  of  some  positive  miscon- 
duct or  willful  violation  of  duty.  Estate 
of  Sarment,  123  Cal.  331;  55  Pac.  1015; 
Estate  of  Marre,  177  Cal.  128;  59  Pac.  385. 
The  expense  of  earing  for  sheep  and  lambs, 
cattle,  hogs,  and  horses  and  colts,  until  a 
sale  thereof,  is  not  such  carrying  on  of 
the  business  of  the  decedent  as  will  make 
the  executor  liable  for  loss  and  expense 
to  the  estate,  incurred  on  account  thereof; 
it  is  the  duty  of  the  executor  to  care  for 
them  until  they  can  be  advantageously 
sold;  and  where  the  court  finds  that  the 
estate  was  properly  managed,  and  every 
prudent  and  necessary  measure  was  used 
to  protect  it,  the  executor  is  properly  al- 
lowed, in  his  final  account,  the  expenses 
incurred  in  the  care  of  such  animals.  Es- 
tate of  Fernandez,  119  Cal.  579;  51  Pac. 
851. 

Executor  liable  only  for  such  assets  as 
come  into  his  possession.  See  note  ante, 
§  1613. 

Executor  chargeable  with  rents  and 
profits,  v/here  he  occupies.  See  note  ante, 
§  1613. 

Executor  charged,  vrith  interest,  where 
he  profits  by  his  acts,  or  is  guilty  of  mal- 
feasance.   See  note  ante,  §  1613. 

Liability  for  loss  of  funds,  where  de- 
posited in  name  of  executor.  See  note 
ante,  §  1613. 

Care  and  skill  required  of  executors  or  ad- 
ministrators.   Sei^  note  12  Am.  St.  Rep.  311. 

Personr.l  liability  of  personal  representative 
who,  without  authority,  carries  on  business  in 
which  deceased  was  engaged  at  time  of  his  der.th. 
See  note  Ann.   Cas.   1912B,   728. 

CODE  COMMISSIONERS'  NOTE.  The  admin- 
istrator, in  the  absence  of  special  authoritj',  must 
administer  the  estate  as  he  finds  it,  paying  taxes 
and  other  necessary  expenses,  and  doing  such 
other  acts  as  are  necessary  to  preserve  it  as 
left;  he  cannot  advance  money  to  remove  encum- 
brances unless  Lis  intestate  was  bound  to  pay 
it.  If  he  improves  the  estate,  or  betters  the  title 
in  tiiis  way,  it  must  be  at  his  own  risk.  The 
loss  cannot  be  visited  on  the  heirs,  who  gave  him 
no  authority  to  cause  it.  Nor  can  he  ask  'egal 
protection,  when  he  has  himself,  though  ^vith 
the  best  of  motives,  gone  beyond  the  provisions 
of  the  law.  Est.ote  of  Knight,  12  Cal.  208;  73 
Am.  Dec.  .531.  See  sequel  to  this  case.  Tomp- 
kins V.  Weeks,  26  Cal.  62.  We  cannot  relax  or 
set  aside  the  rules  of  law  to  suit  exigencies  of 
certain  cases  or  relieve  individual  instances  of 
hardship.  Id.  He  holds  money  received  on  ac- 
count of  the  estate  in  a  fiduciary  capacity,  for 
the  use  of  the  creditors  of  the  estate  and  other 
beneficiaries  thereof.  Magraw  v.  McGlynn,  26 
Cal.  420.  This  case  is  constructive  of  this  sec- 
lion.  It  is  not  error  to  hold  the  administrator 
for  the  use  and  occupation  of  the  premises  in 
his    hands    prior    to    sale,    but    aliter    after    the 
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sale,  for,  after  the  sale,  neither  the  estate  nor 
its  heirs  had  any  interest  therein.  Walls  v. 
Walker,  37  Cal.  431;  99  Am.  Dec.  290;  see  also 
Brenham  v.  Story,  39  Cal.  188.  A  willful  fail- 
ure  to  do  that  which   the  will  requires,   renders 

§  1615.  Uncollected  debts  without 
is  accountable  for  any  debts  due  to  th 
main  uncollected  withoutbis  fault. 

Legislation  S  1615.  Enacted  March  11,  1873 
{based  on  Probate  Act  1851,  §  218).  substituting 
(1)  "is"  for  "shall  be,"  (2)  "decedent"  for  "de- 
ceased," and   (3)    "appears"  for  "shajl  appear." 

Representative's  liability.  Where  an  ad- 
ministrator owes  the  estate  of  his  dece- 
dent, he  is  officially  liable  for  any  money 
that  he  could  have  applied  towards  its 
payment  at  any  time  during  his  official 
term:  he  is  not  authorized  to  show  favor 
to  himself,  as  a  debtor  to  the  estate, 
greater  than  to  any  other  person.  Estate 
of  Loheide,  17  Cal.  App.  475;  120  Pac.  56. 
An  executor  is  answerable  for  the  amount 
of  an  uncollected  debt  due  the  decedent, 
as  appraised  in  the  inventory,  unless  the 
failure  to  collect  was  not  the  result  of  the 
negligence  of  the  executor.  Estate  of  San- 
derson, 74  Cal.  199;  15  Pac.  753;  Maddock 
V.  Russell,  109  Cal.  417;  42  Pac.  139. 

Sureties'  liability.  The  sureties  on  the 
bond  of  an  administrator  are  liable  for 
a  debt  owed  by  him  to  the  decedent,  if 
he  has  the  financial  ability  to  pay  during 
the  administration  of  the  estate,  but  fails 
to  do  so.  Sanchez  v.  Forster,  133  Cal.  614; 
65  Pac.  10/7. 

Accounts.  The  objects  of  probate  pro- 
ceedings are  the  administration,  settle- 
ment, and  distribution  of  the  estates  of 
deceased  persons,  and  our  system  contem- 
plates that  these  objects  shall  be  accom- 
plished   with    reasonable    dispatch.     Mad- 


the  executor  liable.  Estate  of  Tlolbert,  39  Cal. 
601.  And  it  may  be  said  that  the  requirements 
of  the  code  operate  on  the  administrator  as  the 
will  does  on  the  executor.  These  questions  are 
fully  considered  in  the  case  last  supra. 

fault.  No  executor  or  administrator 
e  decedent,  if  it  appears  that  they  re- 
dock  V.  Russell,  109  Cal.  417;  42  Pac.  139. 
The  account  of  the  executor  should,  at 
least,  show  on  its  face  that  a  failure  to 
collect  a  ilcbt  due  to  the  decedent  was  not 
the  result  of  the  negligence  of  the  execu- 
tor. Estate  of  Sanderson,  74  Cal.  199;  15 
Pac.  753.  Where  it  does  not  appear  to 
the  court  that  debts  due  to  the  decedent 
remain  uncollected  without  the  fault,  of 
the  administrator,  the  latter  is  answerable 
for  the  amount  of  such  debt,  as  appraised 
in  the  inventory.  Estate  of  Loheide,  17 
Cal.  App.  475;  120  Pac.  56.  Thus,  the 
fact  that  an  executor  is  debited  with  the 
amount  due  on  a  note,  and  is  credited 
with  the  same  amount,  is  not  a  statement 
that  the  note  remains  uncollected  "with- 
out fault"  on  his  part.  Estate  of  Sander- 
son, 74  Cal.  199;  15  Pac.  753. 

Representative  has  burden  of  proof. 
Where  an  administrator  receives  a  note, 
the  maker  whereof  is  solvent  at  the  time 
of  its  receipt,  but  afterwards  becomes  in- 
solvent, the  burden  of  proof  is  on  the 
administrator  to  show  that,  with  due  dili- 
gence, he  could  not  have  collected  it.  Es- 
tate of  Moore,  96  Cal.  522;  31  Pac.  584. 
The  presumption  is,  that  a  debt  owed  by 
an  administrator  to  his  decedent  could 
have  been  collected;  and  this  presumption 
exists  until  a  satisfactory  showing  to  the 
contrary  is  made.  Estate  of  Loheide,  17 
Cal.  App.  475;  120  Pac.  56. 


§  1616.  Expenses  of  executors.  Their  attorneys.  Appeal  from  order  of 
court.  The  executor  or  administrator  shall  be  alloAved  all  necessary  ex- 
penses in  the  care,  management,  and  settlement  of  the  estate,  and  for  his 
services  such  fees  as  provided  in  this  chapter ;  but  when  the  decedent,  by  his 
will,  makes  some  other  provision  for  the  compensation  of  his  executor,  that 
shall  be  a  full  compensation  for  his  services,  unless  by  a  written  instrument, 
filed  in  the  court,  he  renounces  all  claim  for  compensation  provided  for  in 
the  will.  At  any  time  after  one  year  from  the  admission  of  a  will  to  pro- 
bate, or  the  granting  of  letters  of  administration,  any  executor,  or  adminis- 
trator, may,  upon  such  notice  to  the  other  parties  interested  in  the  estate  as 
the  court  shall  by  order  require,  apply  to  the  court  for  an  allowance  to  him- 
self upon  his  commissions,  and  the  court  shall  on  the  hearing  of  such  appli- 
cation make  an  order  allowing  such  executor  or  administrator  such  portion 
of  his  commissions  as  to  the  court  shall  seem  proper,  and  the  portion  so 
allowed  may  be  thereupon  charged  against  the  estate.  Any  attorney  who 
lias  rendered  services  to  an  executor  or  administrator  may  at  any  time  dur- 
ing the  administration,  and  upon  such  notice  to  the  other  parties  interested 
in  the  estate  as  the  court  shall  by  order  require,  apply  to  the  court  for  an 
allowance  to  himself  of  compensation  therefor,  and  the  court  shall  on  the 


1616 


ACCOUNTS  RENDERED  BY  EXECUTORS  AND  ADMINISTRATORS.       1722 


hearing  of  such  application  make  an  order  requiring  the  executor  or  admin- 
istrator to  pay  to  such  attorney  out  of  the  estate  such  compensation  on  account 
of  services  rendered  by  such  attorney  up  to  the  date  of  such  order  as  to  the 
court  shall  seem  proper,  and  such  payment  shall  be  forthwith  made.  Any 
attornej^  making  such  application  to  the  court  for  compensation  and  all 
other  persons  interested  in  the  estate  may  appeal  from  any  order  made  by 
the  court  fixing  the  amount  of  such  compensation,  and  ordering  the  same 
paid. 


Compensation  for  services.     Commissions,  where 
no  provision  in  will,  etc.    Post,  §  1618. 
Costs.    Aute,  §  1509. 

Legislation  §  1616.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act  1851,  §219,  which 
read:  "§  219.  He  shall  be  allowed  all  necessary 
expenses  in  the  care,  management,  and  settlement 
of  the  estate,  and  for  his  services  such  fees  as 
the  law  provides;  but  when  the  deceased  shall,  by 
his  will,  make  some  other  provision  for  the  com- 
pensation of  his  executor,  that  shall  be  deemed  a 
full  compensation  for  his  services,  unless  he  shall, 
by  a  written  instrument,  filed  in  the  probate  court, 
renounce  all  claim  for  compensation  provided  by 
the  will."  When  enacted  in  1872,  the  text  read: 
"§  1616.  He  shall  be  allowed  all  necessary  ex- 
penses in  the  care,  management,  and  settlement 
of  the  estate,  and  for  his  services  such  fees  as 
provided  in  this  chapter;  but  when  the  decedent, 
by  his  will,  makes  some  other  provision  for  the 
compensation  of  his  executor,  that  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  writ- 
ten instrument,  filed  in  the  probate  court,  he  re- 
nounces all  claim  for  compensation  provided  by 
the  will." 

3.  Amended  by  Code  Amdis.  1873-74,  p.  414, 
inserting  "including  reasonable  fees  paid  to  at- 
torneys for  conducting  the  necessary  proceedings 
or  suits  in  the  probate  or  other  courts"  after  "set- 
tlement of  the  estate." 

3.  Amended  by  Code  Amdts.  1880,  p.  99,  omit- 
ting (1)  "the  probate  or  other"  before  "courts," 
and  (2)   "probate"  before  "court." 

4.  Amended  by  Stats.  1905,  p.  776,  to  read: 
"§  1616.  He  shall  be  allowed  all  necessary  ex- 
penses in  the  care,  management,  and  settlement 
of  the  estate,  and  for  his  services  such  fees  as 
provided  in  this  chapter;  but  when  the  decedent, 
by  his  will,  makes  some  other  provision  for  the 
compensation  of  his  executor,  that  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  writ- 
ten instrument,  filed  in  the  court,  he  renounces  all 
claim  for  compensation  provided  by  in  [sic]  the 
will.  Any  attorney  who  has  rendered  services  to 
an  executor  or  administrator  may  at  any  time  dur- 
ing the  administration,  and  upon  such  notice  to 
the  other  parties  interested  in  the  estate  as  the 
court  shall  by  order  reo.uire,  apply  to  the  court 
for  an  allowance  to  himself  of  compensation  there- 
for, and  the  court  shall  on  the  hearing  of  such 
application  make  an  order  requiring  the  executor 
or  administrator  to  pay  to  such  attorney  out  of 
the  estate  such  compensation  as  to  the  court  shall 
seem  proper.  Any  payment  made  by  an  executor 
or  administrator  in  conformity  with  such  order 
shall  be  allowed  by  the  court  in  his  account.  Any 
attorney  making  such  application  to  the  court  for 
compensation  and  all  other  persons  interested  in 
the  estate  may  appeal  from  any  order  made  by 
the  court  fixing  the  amount  of  such  compensa- 
tion." 

5.  Amended  by  Stats.  1911,  p.  707. 

Scope  of  jurisdiction.  The  probate  court 
has  .iurisdiction  of  the  whole  subject-mat- 
ter of  the  exijenscs  of  administration;  and 
it  is  its  exclusive  province,  subject  to 
appeal,  to  determine  what  items  of  ex- 
penditure, incurred  during;  the  administra- 
tion, under  its  own  supervision,  are  proper 
charges  against  the  estate,  Gurnee  v.  Ma- 
loney,  38  Cal.  85;  99  Am.  Dec.  352;  Bush 


V.  Lindsey,  44  Cal.  121;  Auguisola  v. 
Arnez,  51  Cal.  435;  Estate  of  Page,  57 
Cal.  238;  Estate  of  Gouts,  87  Cal.  480;  25 
Pac.  685;  Estate  of  Willard,  139  Cal.  501; 
64  L.  R.  A.  554;  73  Pac.  240.  Services 
rendered  and  money  advanced,  at  the  re- 
quest of  the  administrator,  for  the  benefit 
of  the  estate,  are  expenses  of  administra- 
tion, within  this  section,  and  the  probate 
court  has  exclusive  original  jurisdiction 
to  enforce  such  demands.  Gurney  v.  Ma- 
loney,  38  Cal.  85;  99  Am.  Dec.  352.  In 
the  settlement  of  the  accounts  of  execu- 
tors, ample  provision  is  made  for  the  pay- 
ment of  attorneys'  fees,  under  this  section. 
Estate  of  Olmstead,  120  Cal.  447;  52  Pac. 
804.  The  superior  court  has  the  right  to 
determine  what  attorneys'  services  were 
rendered  in  behalf  of  the  estate,  and  the 
reasonable  value  thereof.  Estate  of  Adams, 
131  Cal.  415;  63  Pac.  838. 

Compensation  of  representative.  A  will 
fixing  the  compensation  of  an  executor  in 
an  amount  in  excess  of  his  legal  fees  must 
be  deemed  to  fix  the  measure  of  his  com- 
pensation for  all  services  of  every  kind 
to  be  rendered  by  him;  and  no  claim  for 
extra  services,  however  beneficial  to  the 
estate,  can  be  allowed  to  the  executor, 
unless  he  has,  by  a  written  instrument 
filed  in  court,  renounced  the  provision  of 
the  will  for  compensation,  as  provided  in 
this  section  (Estate  of  Eunyon,  125  Cal. 
195;  57  Pac.  783);  but  an  administrator 
may,  in  any  case,  renounce  his  claim  to 
compensation.  Estate  of  Davis,  65  Cal. 
309;  4  Pac.  22.  The  compensation  of  a 
special  administrator  is  in  the  discretion 
of  the  court,  and  it  is  not  improper  to 
adopt  the  rate  fixed  by  statute  for  an 
administrator  as  the  standard.  Estate  of 
Moore,  88  Cal.  1;  25  Pac.  915. 

Allowed  expenses  of  representative, 
what  are.  The  administrator,  in  the  ab- 
sence of  special  authority,  must  admin- 
ister the  estate  as  he  finds  it,  paying  taxes 
and  other  necessary  expenses,  and  doing 
such  other  acts  as  are  necessary  to  pre- 
serve it.  Estate  of  Knight,  12  Cal.  200; 
73  Am.  Dec.  531;  Estate  of  Simmons,  43 
Cal.  543;  Estate  of  Rose,  80  Cal.  166;  22 
Pac.  86.  'W  ere  an  expenditure  of  the  ad- 
ministrator is  for  the  benefit  of  the  estate, 
and  is  necessary,  and  is  for  services  which 
it  is  his  duty  to  i)erform,  but  which  he 
cannot   himself  i^erform,  it  is   within  the 
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discretion  of  the  judge  to  make  an  allow- 
ance to  the  administrator  for  such  ex- 
penditure. Estate  of  Willard,  139  Cal. 
501 J  73  Pae.  240.  The  administrator  is  not 
responsible  for  mistakes  of  either  counsel 
or  court;  and  for  reasonable  expenses  in- 
curred in  any  necessary  proceedings  in 
the  settlement  of  the  estate,  he  should 
be  allowed.  Estate  of  Rose,  80  Cal.  166;  22 
Pac.  86.  Necessary  expenses  incurred  in 
attempting  to  administer  an  estate  should 
be  allowed  (Estate  of  Simmons,  43  Cal. 
543);  but,  as  a  matter  of  prudence,  a  spe- 
cial administrator  should  obtain  a  pre- 
vious order  for  necessary  expenditures. 
Estate  of  Moore,  88  Cal.  1;  25  Pac.  915. 
For  legal  services  rendered  to  an  execu- 
tor, only  such  sums  can  be  allowed  as  are 
necessary  expenses  in  the  discharge  of  the 
executor's  duties  (Estate  of  Higgins,  158 
Cal.  355;  111  Pae.  8;  Estate  of  Hite,  155 
Cal.  448;  101  Pac.  448);  and  attorneys' 
fees,  paid  by  the  administrator  in  defend- 
ing a  suit  brought  against  the  decedent 
in  his  lifetime,  are  properly  allowed,  if 
the  liability  therefor  was  incurred  after 
the  death  of  the  intestate,  and  the  em- 
ployment of  the  attorney  was  necessary 
to  safeguard  the  interests  of  the  estate. 
Estate  of  Heeney,  3  Cal.  App.  548;  86  Pac. 
842.  An  administrator  is  entitled  to  credit 
for  payments  made  for  the  services  and 
traveling  expenses  of  his  attorney,  not 
exceeding  a  reasonable  compensation  for 
the  labor  actually  performed,  where  the 
same  are  necessary  to  enable  him  to  per- 
form properly  the  duties  of  his  trust.  Es- 
tate of  Moore,  72  Cal.  335;  13  Pac.  880; 
Estate  of  Rose,  80  Cal.  166;  22  Pac.  86. 
Where  the  administrator  appeals  from  an 
order  settling  his  account,  and  obtains  a 
reversal  of  such  order,  he  should  be  al- 
lowed a  reasonable  sum  for  attorneys'  fees 
incurred  bv  him  on  the  appeal  (Estate  of 
Moore,  96  ^Cal.  522;  31  Pac.  584);  but  an 
executor  is  not  entitled  to  an  allowance 
for  fees  paid  to  an  attorney  for  his  ser- 
vices in  resisting  the  claim  of  a  preter- 
mitted heir.  Estate  of  Jessup,  80  Cal.  625; 
22  Pac.  260;  and  see  Goldtree  v.  Thomp- 
son, S3  Cal.  420;  23  Pac.  383;  Jones  v. 
Lament,  118  Cal.  499;  62  Am.  St.  Eep.  251; 
50  Pac.  766.  Traveling  expenses  connected 
with  the  administration  of  foreign  assets 
should  be  allowed  out  of  those  assets,  and 
not  out  of  the  assets  collected  in  this  state 
(Estate  of  Ortiz,  86  Cal.  306;  21  Am.  St. 
Eep.  44;  24  Pac.  1034);  and  the  adminis- 
trator should  be  allowed  for  the  services 
and  traveling  expenses  of  his  attorney,  not 
exceeding  a  reasonable  compensation  for 
the  labor  actually  performed,  when  the 
same  were  necessary  to  the  proper  per- 
formance of  the  duties  of  his  trust.  Es- 
tate of  Rose,  80  Cal.  166;  22  Pac.  86. 
Where  the  court  allowed  an  aggregate  sum 
to  be  drawn  from  court  by  three  execu- 
tors to  pay  counsel   fees,  without   direction 


as  to  the  apportionment  between  the  at- 
torneys employed  by  two  of  them  and  the 
attorney  employed  by  the  third,  the  court, 
upon  final  settlement,  has  power  to  deduct 
an  allowance  from  the  amount  paid  to  the 
former  and  to  increase  the  allowance  made 
to  the  executors  for  the  latter.  Estate 
of  Scott,  1  Cal.  App.  740;  83  Pac.  85. 
Whether  an  administrator  should  be  al- 
lowed for  payments  made  for  the  services 
of  a  book-keeper  depends  upon  the  circum- 
stances of  the  estate,  and  the  allowance 
thereof  is  properly  within  the  discretion 
of  the  probate  judge.  Estate  of  Moore,  72 
Cal.  335;  13  Pac.  880.  The  administrator 
is  not  entitled  to  be  allowed  for  moneys 
expended  in  the  purchase  of  land,  and  the 
erection  thereon  of  a  building,  adjoining 
a  hotel  belonging  to  the  estate  (Estate  of 
Moore,  72  Cal.  335;  13  Pac.  880;  Estate 
of  Freud,  131  Cal.  667;  82  Am.  St.  Rep. 
407;  63  Pac.  1080);  nor  should  he  be  al- 
lowed for  counsel  fees  or  expenses  in- 
curred in  a  matter  with  which  he,  as 
administrator,  had  nothing  to  do,  such  as 
procuring  the  removal  of  a  guardian  of 
minor  heirs.  Estate  of  Rose,  80  Cal.  166; 
22  Pac.  86.  The  law  favors  testacy;  and 
this  section  should  be  so  construed  as  to 
include  an  allowance  for  services  rendered 
to  the  executor  in  establishing  the  will 
(Estate  of  Riviere,  8  Cal.  App.  773;  98' 
Pac.  46;  commented  upon  in  Estate  of 
Higgins,  158  Cal.  355;  111  Pac.  8);  but 
the  mere  fact  that  the  statute  authorizes 
the  executor  to  resist  the  opposition  to  the 
probate  of  a  will  does  not  give  him  the 
right  to  be  reimbursed  from  the  estate  for 
his  expenses  in  the  way  of  attornevs'  fees 
(Estate  of  Hite,  155  Cal.  448;  l5l  Pac. 
448) ;  and  a  person  appointed  administra- 
tor upon  a  contest  of  his  application  for 
letters,  is  not  entitled,  upon  an  account- 
ing, to  an  allowance  for  counsel  fees  and 
costs  expended  by  him  in  such  contest  and 
on  an  appeal  from  the  order  of  appoint- 
ment, which  order  was  reversed  (Estate 
of  Barton,  55  Cal.  87);  but,  assuming  that 
the  court  has  power  to  make  an  allowance 
from  the  estate  for  the  services  of  an 
attorney  for  the  executor  in  successfully 
resisting  a  contest  to  the  probate  of  the 
will,  it  is  for  the  court  to  determine 
whether  the  case  is  one  wherein  it  is 
necessary  or  proper  for  the  executor  to 
resist  the  opposition  to  the  probate.  Es- 
tate of  Ilite,  155  Cal.  448;  101  Pac.  448. 
The  parties  interested  in  the  estate  are 
entitled  to  be  heard  upon  the  propriety 
of  expenditures  made  by  the  administra- 
tor. Gurneo  v.  Maloney,  38  Cal.  85;  99 
Am.  Dec.  352.  Where  the  administrator 
advances  moneys  for  the  benefit  of  the 
estate  of  minor  heirs,  he  may  be  allowed 
credit  therefor,  on  account  of  their  dis- 
tributive shares,  upon  final  settlement,  but 
he  cannot  charge  such  advances  as  ex- 
penses of  administration.    Estate  of  Rose, 
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80  Cal.  166;  22  Pac.  86.  The  expenses  of 
adimnistration  must,  in  the  nature  of 
things,  have  priority  in  the  order  of  pay- 
ment: the  executor  cannot  be  compelled 
to  pay  them  from  his  personal  assets,  but 
may  apply  the  money  in  his  hands,  be- 
longing to  the  estate,  to  that  purpose. 
Estate  of  Smith,  118  Cal.  462;  50  Pac.  701. 
Expenditures  by  a  special  administrator, 
in  excess  of  the  amount  allowed  by  a  pre- 
vious order  of  court,  for  repairs,  may  be 
allowed,  where  the  repairs  were  necessary 
and  the  expenditure  was  reasonable.  Es- 
tate of  Moore,  88  Cal.  1;  25  Pac.  915. 

No  reimbursement  for  expenditures  to 
prevent  contest.  An  administrator  is  not 
entitled  to  credit,  in  the  settlement  of  his 
accounts,  for  expenditures  made  with  a 
view  to  prevent  probate  proceedings,  prior 
to  his  appointment.  Estate  of  Heeney,  3 
Cal.  App.  548;  86  Pac.  842.  The  claim  of 
an  administrator  to  be  reimbursed  for 
moneys  expended  before  his  appointment, 
cannot  be  established  simply  by  his  un- 
contradicted evidence.  Estate  of  Heeney, 
3  Cal.  App.  548;  86  Pac.  842. 

Employment  and  compensation  of  attor- 
ney. There  is  no  such  office  or  position 
known  to  the  law  as  "attorney  of  an  es- 
tate"; and  where  an  attorney  is  employed 
to  render  services  in  procuring  the  admis- 
sion of  a  will  to  probate,  or  in  settling 
the  estate,  he  acts  as  the  attorney  of  the 
executor,  and  not  of  the  estate,  and  for 
his  services  the  executor  is  personally  re- 
sponsible. Estate  of  Ogier,  101  Cal.  381; 
40  Am.  St.  Eep.  61;  35  Pac.  900.  Counsel 
fees  are  to  be  allowed  out  of  the  estate 
to  the  executor,  like  other  necessary  ex- 
penses incurred  in  the  course  of  adminis- 
tration: it  is  error  to  direct  payment  to 
be  made  out  of  the  estate  to  the  attorneys 
(Estate  of  Levinson,  108  Cal.  450;  41  Pac. 
483;  42  Pac.  479;  Estate  of  Kruger,  143 
Cal.  141;  76  Pac.  891);  and  unless  there 
is  an  agreement  to  the  contrary,  the  well- 
settled  rule  is,  that  the  executor  is  per- 
sonally liable  on  his  contract  for  services 
rendered  to  the  estate  by  an  attorney. 
Dwinelle  v.  Henriquez,  1  Cal.  387;  Gurnee 
V.  Maloney,  38  Cal.  85;  99  Am.  Dec.  352; 
Estate  of  Page,  57  Cal.  238;  Estate  of 
Ogier,  101  Cal.  381;  40  Am.  St.  Rep.  61;  35 
Pac.  900;  Estate  of  Kasson,  119  Cal.  489; 
51  Pac.  706;  Briggs  v.  Breen,  123  Cal. 
657;  56  Pac.  633;  Maxon  v.  Jones,  12S 
Cal.  77;  60  Pac.  516;  McKee  v.  Soher,  138 
Cal.  367;  71  Pac.  438;  Estate  of  Kruger, 
143  Cal.  141;  76  Pac.  891;  Estate  of  Scott, 
1  Cal.  App.  740;  83  Pae.  85.  The  executor 
is  personally  liable  for  attorneys'  foes,  ir- 
respective of  the  allowance  therefor  by 
the  probate  court  (Briggs  v.  Breen,  123 
Cal.  657;  56  Pac.  633;  Maxon  v.  Jones, 
128  Cal.  77;  60  Pac.  516;  McKee  v.  Soher, 
138  Cal.  367;  71  Pac.  438);  and  in  the  ab- 
sence of  an  agreement  to  limit  the  lia- 
bilitv  of  an   executor  for  the   services  of 


attorneys,  employed  by  him,  to  such  sum 
as  may  be  allowed  from  the  estate  by  the 
court,  he  is  personally  liable  for  the  rea- 
sonable value  of  such  services,  and  an  ac- 
tion may  be  maintained  against  him  to 
recover  such  value.  Briggs  v.  Breen,  123 
Cal.  657;  56  Pac.  633.  The  question  as  to 
what  the  attorney  shall  receive  from  the 
executor  is  one  of  which  the  probate  court 
has  no  jurisdiction,  and  is  dependent  for 
its  determination  upon  the  agreement  be- 
tween the  parties:  the  probate  court  can- 
not adjudicate  between  the  executor  and 
those  employed  by  him.  Estate  of  Kruger, 
143  Cal.  141;  76  Pac.  891.  An  attorney 
who  renders  services  to  an  executor  upon 
an  express  or  implied  agreement  to  re- 
ceive such  sum  as  the  court  may  award 
the  executor,  is  interested  in  the  action 
of  the  court,  solely  by  reason  of  his  agree- 
ment not  to  hold  the  executor  personally 
responsible  for  any  sum  in  excess  of  such 
allowance;  but  such  interest  does  not 
make  him  a  party  interested  in  the  estate, 
within  the  meaning  of  the  statute.  Estate 
of  Kruger,  143  Cal.  141;  76  Pac.  891.  The 
purpose  and  effect  of  this  section  is  to 
make  the  attorney  a  party  interested  in 
the  estate,  for  the  purpose  of  enforcing 
his  claim  for  compensation  allowed  by  law 
(Estate  of  Hite,  155  Cal.  448;  101  Pac. 
448) ;  but  the  allowance  for  attorneys'  fees 
is  made  to  the  executor,  and  not  to  the 
attorneys:  the  estate  is  not  liable  to  the 
attorneys.  Briggs  v.  Breen,  123  Cal.  657; 
56  Pae.  633;  Estate  of  Kruger,  143  Cal. 
141;  76  Pac.  891.  Thus,  an  administrator 
has  no  power  to  make  a  contract  with  an 
attorney  to  give  him  an  interest  in  the 
property  of  the  estate  as  compensation  for 
his  services  in  recovering  it.  Estate  of 
Page,  57  Cal.  238;  and  see  Briggs  v.  Breen, 
123  Cal.  657;  56  Pac.  633.  A  private  ad- 
ministrator being  personally  liable  on  his 
contract  to  an  attorney  for  services  ren- 
dered to  the  estate,  the  public  administra- 
tor is  equally  so.  Dwinelle  v.  Henriquez, 
1  Cal.  388.  A  provision  in  a  will,  select- 
ing an  attorney  named  therein  as  the  at- 
torney of  the  estate,  and  directing  the 
executor  to  consult  and  employ  him  in  all 
matters  pertaining  to  the  distribution  of 
the  estate  and  the  requirements  of  the 
will,  does  not  constitute  a  selection  bind- 
ing upon  the  executor,  but  is  simply  an 
advisory  provision:  he  may  disregard  such 
provision,  and  emplov  another  attorney. 
Estate  of  Ogier,  101  Cal.  381;  40  Am.  St. 
Rep.  61;  35  Pac.  900.  If  the  attorney 
employed  by  an  executor  should  be  dere- 
lict in  his  duty,  and  should  receive  and 
misappropriate  funds  of  the  estate,  the 
executor  would  be  liable  therefor  to  the 
legatees  under  the  will;  hence,  it  is  neither 
reasonable  nor  right  that  an  executor  must 
necessarily  accept  the  services  of  an  at- 
torney selected  bv  the  testator.  Estate  of 
Ogier,   101   Cal.  381;  40  Am.  St.  Rep.  61; 
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35   Pac.   900.     The   employment   of   an   at- 
torney for  the  mere  purpose  of  procuring 
letters   of    administration    is    a    contract 
made  in  advance  of  any  authority  on  the 
part  of  the  client  to  deal  with  the  assets 
of   the    estate   in   any   wise;    whether   the 
application  is  successful  or  not,  the  estate 
cannot    be    charged    with    the    fees    of    the 
attorney  for  the  applicant  (Estate  of  Sim- 
mons, 43  Cal.  543);  and  an  order  directing 
a  special   administrator  to  pay  a  specified 
sum    out   of   the   funds   of   the   estate   for 
counsel   fees,   witness   fees,   and   other   ex- 
penses  to  be  incurred   by  an   executor   in 
proposing  the  will  for  probate,  and  oppos- 
ing a  contest  of  the  will,  is  void.    Henry 
v.^Superior  Court,  93  Cal.  569;  29  Pac.  230. 
The  court,  in  the  exercise  of  its  jurisdic- 
tion  to   fix   the   compensation   of    the    at- 
torney  for    the    executor,   should   do   full 
justice   between  the  parties,  and  hear  all 
evidence    pertinent    to    any    dereliction    or 
negligence  of  such  attorney,  whereby  loss 
was  caused  to  the  estate,  or  to  show  that 
by   reason   of   his   culpable   dereliction   he 
was    entitled    to    less    compensation    than 
that  claimed,  or  to  none  at  all  (Estate  of 
Kruger,  123  Cal.  391;   55  Pac.  1056);   and 
the   court   has   a   discretion   as   to   the   dis- 
allowance of  attorneys'  claims,  which  are 
illegal    in    themselves,    or    unjust    in    fact. 
Estate  of  Kite,  155  Cal.  448;  101  Pac.  448. 
The  allowance  to  be  made  to  the  attorney 
for  the   executor,  as  a  reasonable   fee,  is 
a  matter  of  discretion,  and  may  be  deter- 
mined from  the  knowledge  and  experience 
of  the   court,  without  evidence   of  a  pro- 
fessional   nature.     Estate    of    Straus,    144 
Cal.  553;  77  Pac.  1122.     Where  the  attor- 
ney of  the  administrator  was  negligent  in 
the   prosecution   of  a  suit,  this   should  be 
considered  by  the  court  in  determining  the 
value  of  the  services,  even  if  such  negli- 
gence was  not  of  such  a  nature  as  to  be 
actionable;  and  if  the  services  were  a  det- 
riment,   and    not    an    advantage,    no    com- 
pensation   should    be    allowed.     Estate    of 
Kruger,  130  Cal.  621;  63  Pac.  31.     A  rul- 
ing of  the  court,  fixing  the  amount  of  com- 
pensation to  be  allowed  an   administrator 
in    payment    of    counsel,    will    not    be    dis- 
turbed,  unless   there   is   a   plain   abuse   of 
discretion.     Estate   of   Gasq,   42   Cal.   288; 
Briggs  V.  Breen,  123  Cal.  657;  56  Pac.  633; 
Estate    of   Adams,    131   Cal.   415;    63   Pac. 
838.     Before  the  court  can  make  any  al- 
lowance from   the  estate  for  the  services 
of   an   attorney,   the   executor   is   required 
to  preseiit  his  account,  and  to  show  to  the 
satisfaction  of  the  court  that  it  was  neces- 
sary to  employ  an  attorney  in  the  proceed- 
ings   for    which    the    expenses    of    his    ser- 
vices are  claimed,  and  that  the  amount  of 
such   fees   is   reasonable,   and    a    necessary 
expense   in    the    care   and    management   of 
the  estate  (Firebaugh  v.  Burbank,  121  Cal. 
186;  53  Pac.  560);  and  to  justify  an  allow- 
ance to  an  executor,  of    a  sum    for    the 


services   of   an   attorney,   rendered  in   the 
administration    of     the    estate,    the     court 
must   find  that   the   executor   needed   such, 
services,  and  that  they  were  worth  some- 
thing  to   the   estate.    Estate   of   Brignole, 
133  Cal.  162;  65  Pac.  294.     An  order  mak- 
ing  an    allowance   to   an   executor   for  his 
attorney's  services  is  not  conclusive  on  the 
attorney:  the  executor  is  personally  liable 
to   his   attorney   for   the   reasonable   value 
of  his  services,  regardless  of  the   amount 
allowed  by  the  court.    Estate  of  Scott,  1 
Cal.   App.   740;    83   Pac.   85.     Even   where 
the  court  allows  the  executor  the  amount 
deemed  reasonable  for  the  services  of  his 
attorney,   such   allowance,  in   the   absence 
of  an  agreement,  is  not  binding  upon  the 
attorney,   and  he   may  recover  more  than 
the   amount   allowed,   provided   the   allow- 
ance was  not  reasonable.    McXee  v.  Sober, 
138   Cal.   367;    71   Pac.   438.     Where,   upon 
the    settlement   of   the   account   of   a   sus- 
pended   administrator,   the    court    allowed 
him  a  certain  sum  for  his  attorney's  ser- 
vices, the  latter  cannot  recover  such  sum 
from   the   co-administrator:    he  must   look 
to  his  employer  for  his  compensation.   Mc- 
Kee  V.   SoheT,  138   Cal.   367;   71   Pac.   438. 
The  administrator  has  the  right,  and  it  is 
ordinarily  his   duty,   to  employ  competent 
counsel  to  aid  him  in  the  management  of 
adversary   suits  in   which  the   estate   may 
be  involved  while  under  his  care,  and  fees 
for    such    services    may    be    allowed    from 
the   assets   of   the   estate.    Estate   of   Sim- 
mons,   43    Cal.    543;     and     see     Estate    of 
Ricaud,  70  Cal.  69;   11  Pac.  471.     An  ad- 
ministrator  is   not  entitled  to  be   allowed 
for    payments    made    to    an    attorney    for 
services   which   he   should  have  performed 
himself,  and  for  doing  which  he  received 
a  commission,  nor  for  services  made  neces- 
sary in  consequence  of  his  neglect  of  duty, 
or  unreasonable   delay  in  closing  the   ad- 
ministration: such  services  should  be  paid 
for  by  the  administrator  from  his  commis- 
sions.   Estate   of   Moore,   72   Cal.   335;    13 
Pac.    880;    Haddock    v.    Russell,    109    Cal. 
417;  42  Pac.  139;   Estate  of  Brignole,  133 
Cal.  162;  65  Pac.  294. 

Reimbursement  of  third  parties.  The 
probate  court  may,  under  a  proper  ])eti- 
tion,  adjust  the  rights  of  heirs  equitably 
entitled  to  reimbursement  for  taxes  paid 
by  them,  or  by  those  under  whom  they 
claim.  Estate  of  Heeney,  3  Cal.  App.  548; 
86  Pac.  842.  The  expenses  in  a  suit 
brought  by  the  heirs  to  remove  a  cloud 
from  their  title  to  property,  cannot  be 
allowed  as  charges  against  the  estate;  no 
one  can  object  to  their  bringing  such  a 
suit,  but  the  exjieuses  thereof  are  to  be 
adjusted  and  paid  bv  the  parties  thereto. 
Estate  of  Heeney,  3  Cal.  App.  548;  86  Pac. 
842. 

Order  for  attorneys'  fees  appealable. 
An  order  directing  the  payment  of  attor- 
neys'  fees,    incurred    by   the   unsuccessful 
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proponent  of  a  will,  payable  out  of  tlie 
assets  of  the  estate,  is  an  order  directing 
the  payment  of  a  claim  against  the  estate, 
and  is  an  appealable  order.  Mousnier  v. 
Superior  Court,  159  Cal.  663;  115  Pac.  221. 

Bill  of  exceptions,  what  included  in. 
On  appeal  from  an  order  denying  the  ap- 
plication of  attorneys  for  compensation, 
which  application  was  submitted  "on  the 
files,  papers,  and  records  in  the  ease," 
the  will  and  codicils  forming  part  of  such 
papers  are  properly  included  in  the  bill 
of  exceptions.  Estate  of  Hite,  155  Cal. 
448;  101  Pac.  448. 

Allowances  to  executors  or  administra- 
tors.   See  notes  post,  §§  1618,  1619. 

Appointment  of  attorney  for  heirs  not 
represented.    See  note  ante,  §  1539. 

Expenses  which  executor  refuses  to  pay. 
See  note  ante,  §  1536. 

Expenses  of  litigation  consequent  upon 
unauthorized  loan.    See  note  ante,  §  1613. 

§  1617.  Not  to  purchase  claims  against  the  estate.  No  administrator  or 
executor  shall  purchase  any  claim  against  the  estate  he  represents;  and  if 
he  pays  any  claim  for  less  than  its  nominal  value  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

claim  allowed  in  the  first  settled  account 
of  the  administrator,  are  concluded  there- 


New  trials  and  appeals  in  probate  cases. 

See  note  post,  §  1712. 

Devise  or  bequest  to  executor  as  provision  for 
his  compensation  for  services  as  such.  See  note 
Ann.   Cas.    1913D,   993. 

CODE  COMMISSIONERS'  NOTE.  Costs  may 
be  allowed,  if  paid  in  bona  fide  litigation.  Hicox 
V.  (iiaham,  6  Cal.  169.  To  prevent  waste,  and 
protect  the  estate  from  unnecessary  costs,  was 
the  intent  in  allowing  the  administrator  to  pass 
upon  the  validity  of  claims  against  it.  Hentsch 
V.  Porter,  10  Cal.  559.  See  commissions,  and 
division  thereof,  between  co-executors.  Hope  v. 
Ap  Jones,  24  Cal.  93.  Counsel  fees  and  moneys 
expended  on  account  of  the  estate.  See  Gurnee 
V.  Maloney,  38  Cal.  87;  99  Am.  Dec.  352; 
Estate  of  Gasq,  42  Cal.  288;  Estate  of  Sim- 
mons, 1  Cal.  Unrep.  682,  cited  in  note  to  §  1714, 
post.  In  the  Gasq  case,  the  court  say:  Having 
used  the  funds  of  the  estate,  the  administrator 
is  properly  chargeable  with  interest.  The  judg- 
ment of  the  court  below,  fixing  counsel  fees, 
will  not  be  disturbed.  Utica  Ins.  Co.  v.  Lynch, 
11  Paige  Ch.  525.  He  should  keep  the  funds 
separate  from  his  own. 


Purchasing  property  of  estate.    Ante,  §  1576. 
Fraudulently  selling  realty.    Ante,  §  1572. 


Legislations  1617.  Enacted  March  11,  18T3 
(based  on  Probate  Act  1851,  §  220),  substituting 
(1)  "pays"  for  "shall  have  paid,"  (2)  "is  only" 
for  "shall  only  be,"  and  (3)  "the  amount  he"  for 
"so  much  as  he  shall  have." 

Definition  of  terms.  The  word  "claim" 
is  a  very  broad  term,  when  used  in  certain 
connections,  and  in  reference  to  certain 
matters;  but,  however  broad  may  be  its 
general  meaning,  the  sense  in  which  it  is 
used  in  the  statute  must  be  ascertained 
from  its  use  therein ;  and  it  seems  clear, 
from  the  different  sections  of  the  probate 
statutes,  taken  and  construed  together, 
that  the  words  "claimant"  and  "claim"  are 
used  as  synonymous  with  "creditor"  and 
"legal  demnnd  for  money"  to  be  paid  out 
of  the  estate.    Gray  v.  Palmer,  9  Cal.  616. 

Purchase  for  own  benefit  is  what.  \Vhere 
an  administrator,  to  protect  the  estate, 
advances  money  from  his  own  funds  to 
secure  the  transfer  of  a  mortgage  upon 
land  of  the  decedent,  there  being  no  funds 
of  the  estate  in  his  hands,  and  procures 
the  assignment  to  be  made  to  himself  or  a 
third  party  to  protect  the  property  from 
a  sacrifice  by  foreclosure  by  the  mort- 
gagee, he  is  within  the  line  of  his  author- 
ity, and  his  act  must  be  construed  as 
within  the  exercise  of  his  duties,  rather 
than  as  a  purchase  for  his  own  benefit, 
within  the  running  of  this  section.  Bur- 
nett v.  Lyford,  93  Cal.  114;  28  Pac.  855; 
Estate  of  Armstrong,  125  Cal.  603;  58  Pac. 
183;  Estate  of  TYcnd,  131  Cal.  667;  82  Am. 
St.  Rep.  407;  63  Pac.  1080. 

Objection  by  creditors.  Creditors  of  the 
estate,  who  have  a  right  to  object,  but  do 
not  object,  to  the  settlement  of  a  secured 


by,  and  cannot  object  to  its  validity  as  a 
secured  claim  in  the  settlement  of  his  final 
account.  Estate  of  McDougald,  146  Cal. 
191;  79  Pac.  878.  "Vvliere  an  administrator, 
to  prevent  a  foreclosure,  and  to  save  the 
property  of  the  estate,  purchased  and  ob- 
tained, with  his  own  funds,  an  assignment 
of  a  mortgage  upon  such  property,  there 
being  no  money  belonging  to  the  estate, 
and  no  means  from  which  money  could  be 
obtained,  and  where  his  account,  contain- 
ing the  allowance  to  him  of  such  secured 
claim,  was  approved  after  notice,  without 
objection,  such  allowance  cannot  be  at- 
tacked by  creditors,  on  the  settlement  of 
his  final  account,  on  the  ground  that  the 
claim  had  been  purchased  by  him  in  vio- 
lation of  this  section.  Estate  of  McDou- 
gald, 146  Cal.  191;  79  Pac.  878. 

Meaning  of  the  term  "claim."  See  note 
ante,  §  1497. 

CODE  COMMISSIONERS'  NOTE.  What  is  a 
claim.  See  §§1490,  1494,  ante,  and  notes;  and 
Gray  v.  Palmer,  9  Cal.  636,  as  to  claims  arisin,': 
from  partnership  matters.  Where  one  purchased 
for  and  at  the  request  of  an  administrator,  for 
his  benefit,  the  property  of  the  estate  of  which 
he  was  administrator,  held  invalid,  so  far,  at 
least,  as  to  make  the  administrator  responsible 
for  the  true  value  of  the  property.  Ames  v. 
Downing,  1  Bradf.  ( N.  Y.)  321.  In  view  of 
securing  the  administration  of  an  estate,  one 
who  purchases  claims  against  it,  at  a  reduced 
price,  is  only  entitled  to  credit  for  the  price 
actually  paid.  Chevallier  v.  Wilson,  1  Tex.  161. 
Claims  and  salts  treated  of  in  Fallon  v.  Butler, 
21  Cal.  28;  81  Am.  Dec.  140.  The  acts  per- 
formed by  the  administrator,  as  such,  must  be 
acts  authorized  by  law,  such  as  are  within  the 
general  scope  of  his  powers,  and  not  for  the 
purposes  of  speculation,  enhancing  the  value  of 
the  estate  and  making  large  profits  himself. 
Tompkins  v.  Weeks,  26  Cal.  60. 
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§  1618.    Executors  and  administrators.     Commissions  allowed  to.     When 

no  compensation  is  provided  by  the  will,  or  the  executor  renounces  all  claim 
thereto,  he  must  be  allowed  commissions  upon  the  amount  of  estate  ac- 
counted for  by  him,  as  follows:  for  the  first  thousand  dollars,  at  the  rate  of 
seven  per  cent;  for  the  next  nine  thousand  dollars,  at  the  rate  of  four  per 
cent;  for  the  next  ten  thousand  dollars,  at  the  rate  of  three  per  cent;  for 
the  next  thirty  thousand  dollars,  at  the  rate  of  two  per  cent ;  for  the  next 
fifty  thousand  dollars,  at  the  rate  of  one  per  cent ;  and  for  all  above  one  hun- 
dred thousand  dollars,  at  the  rate  of  one  half  of  one  per  cent.  If  there  are 
two  or  more  executors  the  compensation  shall  be  apportioned  among  them 
by  the  court  according  to  the  services  actually  rendered  by  them  respec- 
tively. The  same  commissions  shall  be  allowed  to  administrators.  In  all 
cases,  such  further  allowance  may  be  made  as  the  court  may  deem  just  and 
reasonable  for  any  extraordinary  service,  but  the  total  amount  of  such 
extra  allowance  must  not  exceed  one  half  the  amount  of  commissions 
allowed  by  this  section.  Where  the  property  of  the  estate  is  distributed  in 
kind,  and  involves  no  labor  beyond  the  custody  and  distribution  of  the 
same,  the  commission  shall  be  computed  on  all  the  estate  above  the  value  of 
twenty  thousand  dollars,  at  one  half  of  the  rates  fixed  in  this  section.  Pub- 
lic administrators  shall  receive  the  same  compensation  and  allowances  as 
are  allowed  in  this  title  to  other  administrators.  All  contracts  between  an 
executor  or  administrator  and  an  heir,  devisee  or  legatee,  for  a  higher  com- 
pensation than  that  allowed  by  this  section,  shall  be  void. 


Legislation  §  1618.  1.  Enacted  March  11, 
187»;  based  ou  Probate  Act  1851,  §  221,  as 
amended  by  Stats.  1861,  p.  646,  which  read: 
"When  no  compensation  shall  have  been  provided 
by  the  will,  or  the  executor  shall  renounce  all 
claim  thereto,  he  shall  be  allowed  commissions 
upon  the  amount  of  the  whole  estate  accounted 
for  by  him,  as  fallows:  For  the  first  thousand  dol- 
lars, at  the  rate  of  seven  per  cent;  for  all  above 
that  sum  and  not  exceeding  ten  thousand  dollars, 
at  the  rate  of  five  per  cent;  for  all  above  that 
sum,  at  the  rate  of  four  per  cent;  and  the  same 
commission  shall  be  allowed  administrators.  In 
all  cases  such  further  allowance  may  be  made  as 
the  probate  judge  may  deem  just  and  reasonable, 
for  any  extraordinary  services;  provided,  the  total 
amount  of  such  allowance  shall  not  exceed  the 
amount  of  commissions  allowed  by  tliis  section." 
When  §  1618  was  enacted  in  1872,  (1)  "is"  was 
substituted  for  "shall  have  been,"  "renounces" 
for  "shall  renounce,"  and  "must"  for  "shall"  be- 
fore "be  allowed"  and  before  "allowance";  (2) 
the  word  "provided"  was  omitted  and  a  new  sen- 
tence made  of  the  old  proviso. 

3.  Amended  by  Code  Amdts.  1873-74,  p.  415, 
adding  at  the  end  of  the  section  "and  that  public 
admiuistrators  shall  receive  the  same  compensa- 
tion and  allowances  as  are  allowed  in  this  title 
to  other  administrators." 

3.  Amended  by  Code  Amdts.  1880,  p.  100,  (1) 
substituting  (a)  "commission"  for  "commissions" 
after  "allowed,"  and  (b)  "court"  for  "probate 
judge";  and   (2)   omitting  "thai"  before  "public." 

4.  Amended  by  Stats.  1881,  p.  37,  to  read: 
"When  no  compensation  is  provided  by  the  will, 
or  the  executor  renounces  all  claim  thereto,  he 
must  be  allowed  commissions  upon  the  amount  of 
estate  accounted  for  by  him,  as  follows:  For  the 
first  thousand  dollars,  at  the  rate  of  seven  per 
cent;  for  all  above  that  sum  and  not  exceeding 
ten  thousand  dollars,  at  the  rate  of  five  per  cent; 
for  all  above  ten  thousand  dollars  and  not  exceed- 
ing twenty  thousand  dollars,  at  the  rate  of  four 
per  cent;  for  all  above  twenty  thousand  dollars 
and  not  exceeding  fifty  thousand  dollars,  at  the 
rate  of  three  per  cent;  for  all  above  fifty  thou- 
sand dollars  and  not  exceeding  one  hundred  thou- 
sand dollars,  at  the  rate  of  two  per  cent;  and  for 


all  above  one  hundred  thousand  dollars,  at  the 
rate  of  one  per  cent" ;  the  remainder  of  the  sec- 
tion reading  same  as  amendment  of  1909,  except 
that  (1)  it  did  not  contain  the  sentence  beginning 
"If  there  are"  (which  was  added  in  1909);  (2) 
in  sentence  beginning  "Where  the  property,"  (a) 
it  had  the  word  "commissions"  instead  of  "com- 
mission," and  (b)  it  did  not  have  the  word  "of" 
after  "one  half";  (3)  and  had  a  proviso,  at  end 
of  section,  reading,  "provided,  this  act  shall  not 
apply  to  estates  now  in  course  of  administration, 
except  where  and  to  the  extent  that  such  estates 
consist  of  bonds  and  other  securities  to  be  dis- 
tributed without  extra  expense  in  administration." 

5.  Amendment  by  Stats.  1901,  p.  227;  uncon- 
stitutional.     See  note  ante,  §  'i. 

6.  Amended  by  Stats.  1905,  p.  727,  reading 
as  amendment  of  1909,  except  that  it  did  not  con- 
tain the  sentence  beginning  "If  there  are." 

7.  Amended  by  Stats.  1909,  p.  252,  adding 
the  sentence  beginning  "If  there  are":  in  the  offi- 
cial bound  volume  of  the  statutes,  in  the  sentence 
beginning  "The  same,"  the  word  "commissions" 
was  printed  "commission,"  while  the  enrolled  bill 
had  "commissions  "  the  text,  supra,  following  the 
enrolled  bill. 

Jurisdiction.  The  probate  court  has  ex- 
clusive jurisdiction  over  the  allowance  or 
apportionment  of  the  commissions  of  ex- 
ecutors (Hope  T.  Ap  Jones,  24  Cal.  90; 
Gurnee  v.  Maloney,  38  Cal.  85;  99  Am.  Dec. 
352) ;  and  Avhere  no  compensation  is  pro- 
vided for  by  the  will,  the  executor  is  en- 
titled to  commissions,  at  the  rate  specified 
in  the  statute,  upon  the  amount  of  the 
whole  estate  accounted  for  by  him.  Estate 
of  Lsaacs,  30  Cal.  136. 

Compensation  under  wills  and  trusts. 
This  section  implies  that  a  testator  may, 
by  his  will,  provide  compensation  for  his 
executor,  difiForent  from  that  provided  by 
the   statute;    and   there  is   no   reason  why 
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he  mav  not,  under  this  provision,  direct 
that  his  executor  shall  receive  a  portion 
of  such  compensation  at  stated  intervals 
during  the  administration  of  the  estate. 
Estate  of  Kingot,  124  Cal.  45;  56  Pac.  781. 
A  statement,  in  the  will,  that  the  testator 
deemed  the  commissions  allowed  the  ex- 
ecutor by  law  to  be  insufficient  compen- 
sation, implies  that  he  expected  other 
duties  than  those  ordinarily  required  of 
an  executor,  where  he  provided,  in  such 
will,  for  an  amount  of  compensation 
largely  in  excess  of  that  to  which  the  ex- 
ecutor would  have  been  entitled  if  such 
provision  had  not  been  made.  Estate  of 
Kunyon,  125  Cal.  195;  57  Pac.  783.  Where 
the  compensation  of  the  trustee  is  not 
fixed  in  a  declaration  of  trust,  he  is  not 
entitled  to  commissions  upon  the  corpus 
of  the  trust  estate,  but  is  entitled  to  com- 
missions on  the  income  actually  accounted 
for  by  him  during  the  existence  of  his 
trust.  Trust  of  Leavitt,  8  Cal.  App.  756; 
97  Pac.  916.  In  the  absence  of  any  direc- 
tion in  the  will,  or  any  evidence  in  rela- 
tion thereto,  the  duties  of  an  executor,  as 
trustee  under  the  will,  could  not  begin 
until  his  duties  as  executor  terminate; 
and  until  he  commences  to  exercise  his 
duties  as  trustee,  he  is  not  entitled  to  com- 
pensation therefor.  Bemmerly  v.  Wood- 
ward, 136  Cal.  326;  68  Pac.  1017.  It  is 
inconsistent  to  permit  the  executor  to  re- 
ceive compensation  in  the  dual  relation  of 
executor  and  trustee,  and  he  is  not  enti- 
tled to  compensation  as  trustee  until  after 
the  allowance  of  his  commissions  as  execu- 
tor, at  the  close  of  his  administration  as 
executor;  the  burden  is  upon  him,  where 
he  would  claim  compensation  as  trustee, 
rather  than  as  executor,  to  establish  the 
point  of  time  at  which  such  change  in  his 
official  character  took  place.  Bemmerly  v. 
Woodward,  136  Cal.  326;  68  Pac.  1017.  A 
tenant  in  common,  with  power  to  manage 
his  co-tenant's  interest  in  the  property, 
cannot  delegate  such  power  to  his  execu- 
tor, and  if  the  executor  continues  to  man- 
age such  interest,  he  cannot  be  allowed 
compensation  or  fees,  under  the  will,  for 
such  management.  Blanckenburg  v.  Jor- 
dan, 86  Cal.  171;  24  Pac.  1061;  and  see 
Berghauser  v.  Blanckenburg,  86  Cal.  316; 
24  Pac.  1062.  A  person  acting  as  execu- 
tor, under  void  letters  testamentary,  is 
not  entitled  to  commissions,  fees,  or 
charges.    Estate  of  Frey,  52  Cal.  658. 

Regular  commissions.  An  executor  is 
entitled  to  be  allowed  commissions  on  all 
the  property  accounted  for  by  him  (Estate 
of  Pease,  149  Cal.  167;  85  Pac.  149);  and 
he  may  be  allowed  commissions  only  on 
the  value  of  the  estate  actually  taken  into 
his  possession,  and  accounted  for  by  bini. 
Estate  of  Davis,  8  Cal.  App.  355;  97  Pac. 
86.  Thus,  the  general  administrator  and 
his  attorney,  are  entitled  to  the  percent- 
age   fixed   in   this   section    and   in    §  1619, 


post;  and  the  court  cannot  diminish  the 
same  by  deducting  any  previous  allowance 
made  to  a  special  administrator  and  his 
attorney.  Estate  of  Miller,  15  Cal.  App. 
557;  115  Pac.  329.  As  affording  a  basis 
for  the  allowance  of  an  executor's  Com- 
missions, the  value  of  the  estate  which  has 
been  taken  into  possession,  and,  having 
been  in  possession,  has  been  accounted  for, 
is  alone  to  be  regarded.  Estate  of  Sim- 
mons, 43  Cal.  543.  Thus,  the  commissions 
to  which  an  executor  is  entitled  are  purely 
a  matter  of  computation,  based  on  the 
amount  of  the  estate  accounted  for'  by 
him.  Estate  of  Straus,  144  Cal.  553;  77 
Pac.  1122.  Where  the  administrator  takes 
possession  of  the  estate,  and  it  is  distrib- 
uted to  the  heirs,  it  is  thereby  "accounted 
for"  by  him;  and  if  no  objection  is  made 
by  them  to  the  valuation  in  the  inven- 
tory, this  forms  a  basis  for  estimating 
bis  commissions.  Estate  of  Fernandez, 
119  Cal.  579;  51  Pac.  851.  Where  an  ex- 
ecutor has  exercised  active  management 
and  supervision  of  the  estate  in  his  charge, 
beyond  the  mere  labor  of  its  custody  and 
distribution,  he  is  entitled  to  commissions 
at  the  regular  statutory  rate  (Estate  of 
Towne,  143  Cal.  507;  77  Pac.  446);  and 
where  the  administrator  sues  the  estate,  or 
a  portion  of  it,  the  amount  received  upon 
such  sale  becomes  the  evidence  of  its  value 
to  the  estate,  for  which  he  has  to  account, 
and  upon  which  his  commissions  are  to  be 
estimated  (Estate  of  Fernandez,  119  Cal. 
579;  51  Pac.  851);  and  an  executor  who 
has  charged  himself  with  the  sum  for 
which  a  sale  was  made  should  be  allowed 
commissions  on  such  sum.  Estate  of  Pease, 
149  Cal.  167;  85  Pac.  149.  The  valuation 
of  the  property  of  the  estate,  made  in  the 
inventory,  though  not  conclusive,  is  prima 
facie  evidence  of  its  value;  and  the  ad- 
ministrator should  be  allowed  commissions 
on  that  valuation,  at  statutory  rates,  in 
the  absence  of  proof  that  it  is  not  fair 
and  reasonable  (Estate  of  Carver,  123  Cal. 
102;  55  i-'ac.  770);  but  the  valuation  in 
the  inventory  is  not  conclusive  evidence 
of  the  amount  of  the  estate  accounted  for 
by  the  administrator;  and  where  real  es- 
tate, inventoried  at  much  more  than  the 
amount  of  a  deed  of  trust,  was  sold  under 
such  deed,  commissions  cannot  be  allowed 
upon  its  appraised  value  in  the  inventory, 
but  only  upon  the  sum  for  which  the  prop- 
erty was  actually  sold.  Estate  of  Fernan-' 
dez,  119  Cal.  579;  51  Pac.  851.  Whcie  a 
mortgage  is  presented  as  a  valid  claim 
against  the  estate,  and  a  sale  is  made  of 
the  mortgaged  property  to  a  third  party, 
the  executor  is  entitled  to  his  commission 
on  the  entire  purchase  price.  Estate  of 
Pea.sc,  149  Cal.  167;  85  Pac.  149.  The  ad- 
ministrator, in  the  settlement  of  his  com- 
missions, cannot  be  allowed  anything  for 
labor  performed  in  a  contest  over  letters 
of  admiuistratiou  (Estate  of  Davis,  8  Cal. 
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App.  355;  97  Pac.  S6) ;  nor  should  the  court 
allow  an  admiuistrator  fees  or  commissions 
for  property  which  does  not  come  into  his 
hands,  but  which  is  in  the  possession  of 
other  parties,  who  claim  title  to  it  ad- 
versely to  the  estate,  even  though  it  is 
appraised  and  included  in  the  inventory. 
Estate  of  Simmons,  43  Cal.  543.  There 
is  but  one  aggregate  sum  to  be  allowed 
as  commissions  for  administration;  and  in 
case  of  a  change  of  administration  the 
court  has  no  basis  upon  which  to  make  an 
apportionment  between  the  administrators 
until  the  close  of  the  estate;  the  outgoing 
fidministrator  is  therefore  entitled,  upon 
the  settlement  of  his  account,  only  to  com- 
missions for  the  portion  of  the  estate  fully 
administered  by  him,  and,  for  his  propor- 
tion of  the  balance  of  the  commission 
must  wait  until  the  final  settlement.  Es- 
tate of  Barton,  55  Cal.  87;  and  see  Estate 
of  Levinson,  lOS  Cal.  450;  41  Pac.  483; 
42  Pac.  479.  Hence,  where  the  admiuis- 
trator resigns  or  is  removed,  leaving  the 
administration  incomplete,  there  is  no 
fixed  rule  of  compensation:  the  probate 
court  should  apportion  it,  in  reference  to 
the  compensation  fixed  by  law  for  the 
whole,  according  to  sound  judgment.  Ord 
V.  Little,  3  Cal.  287.  An  executor  cannot 
"be  allowed  a  claim  for  commissions  upon 
lands,  though  included  in  the  inventory  of 
the  estate,  which  were  at  that  time  in- 
volved in  litigation,  wherein  a  final  judg- 
ment was  subsequently  rendered,  adverse 
to  the  estate.  Estate  of  Delaney,  110  Cal. 
563;  42  Pac.  981.  An  administrator  is 
liable  for  loss  to  the  estate,  caused  by  his 
default  or  neglect,  but  he  does  not,  for 
that  reason,  lose  his  statutory  right  to  his 
commissions;  he  should  be  charged  wifh 
such  loss  in  his  account,  and  credited  with 
his  commissions.  Estate  of  Carver,  123 
Cal.  102;  55  Pac.  770.  The  statute  allows 
compensation  to  the  executor,  according 
to  the  rate  established,  upon  the  whole 
value  of  the  estate,  both  personal  and  real, 
but  this  rule  applies  only  where  the  ad- 
ministration is  complete  and  the  estate  is 
finally  settled  (Ord  v.  Little,  3  Cal.  287; 
.and  see  Estate  of  Isaacs,  30  Cal.  106;  Es- 
tate of  Simmons,  43  Cal.  543;  Estate  of 
Barton,  55  Cal.  87;  Estate  of  Ricaud,  70 
Cal.  69;  11  Pac.  471;  Estate  of  Levinson, 
108  Cal.  450;  41  Pac.  483;  42  Pac.  479); 
and  there  cannot  be  any  consideration  of 
the  executor's  commission  until  the  settle- 
ment of  the  final  account.  Estate  of 
Dunne,  58  Cal.  543.  An  executor's  com- 
missions should  not  be  allowed  him  in  the 
settlement  of  his  annual  account:  such 
commissions  are  to  be  ascertained  and 
allowed  him  when  he  has  rendered  his  final 
account  and  the  estate  is  ready  for  dis- 
tribution. Estate  of  Miner,  46  Cal.  564; 
Estate  of  Barton,  55  Cal.  87.  The  ac- 
count filed  by  the  executor  immediately 
prior  to  a  hearing  for  partial  distribution, 
2  Fair.-^109 


while  not  so  denominated,  is,  for  all  prac- 
tical purpose,  a  final  account,  where  it, 
together  with  an  accompanying  exhibit, 
the  inventory  and  ajipraisement,  and  the 
general  proceedings  in  the  estate,  supple- 
mented by  the  evidence  upon  the  hearing, 
provide  suflBcient  data  from  which  the 
court  can  determine  what  would  be  a  pru- 
dent, safe,  and  proper  amount  to  be  re- 
tained by  the  executor  to  meet  the  pay- 
ment of  his  commissions,  attorneys'  fees, 
and  the  expenses  to  be  allowed  on  the  final 
settlement.  Estate  of  Straus,  144  Cal.  553; 
77  Pac.  1122.  The  compensation  of  a 
special  administrator  is  in  the  discretion 
of  the  court,  and  it  is  not  improper  for 
the  court  to  take  the  rate  of  compensa- 
tion fixed  by  the  statute  for  an  adminis- 
trator as  the  standard  for  determining  a 
proper  allowance  to  be  made  to  him  (Es- 
tate of  Moore,  88  Cal.  1;  25  Pac.  915); 
and  there  is  no  rule  of  law  which  will  de- 
prive the  court  of  power  to  reimburse  a 
special  administrator,  where  his  acts  and 
expenditures  are  approved  (Estate  of 
Moore,  88  Cal.  1;  25  Pac.  915):  the  right 
of  a  general  administrator  and  his  attor- 
ney to  compensation,  under  this  section 
and  §  1619  post,  has  no  relation  to  the 
right  of  a  special  administrator  to  com- 
pensation under  §  1417,  ante.  Estate  of 
Miller,  15  Cal.  App.  557;  115  Pac.  329. 
Where  the  public  administrator  is  a  sal- 
aried officer,  and  required  by  statute  to 
pay  all  commissions  allowed  by  the  court 
into  the  county  treasury,  if  he  continues 
voluntarily  to  act  after  the  expiration  of 
his  term,  instead  of  resigning  and  settling 
up  partially  administered  estates,  he  can 
receive  no  private  compensation  therefor, 
and  must  pay  all  commissions  thereafter 
received  into  the  county  treasury.  Los 
Angeles  County  v.  Kellogg,  146  Cal.  590; 
80  Pac.  801.  The  apportionment  allowed 
between  joint  or  successive  administrators 
and  their  attorneys  under  this  section  and 
§  1619,  post,  applies  only  to  cases  of  gen- 
eral administration.  Estate  of  Miller,  15 
Cal.  App.  557;  115  Pac.  329.  lu  the  final 
account  of  executors,  the  commissions 
should  be  apportioned  to  each  executor  in 
proportion  to  the  labor  he  has  performed 
(Estate  of  Carter,  132  Cal.  113;  64  Pac. 
123);  and  a  co-executor  who  takes  no  care 
or  charge  upon  himself,  touchiug  the  es- 
tate, or  any  part  thereof,  collects  no  debts, 
makes  no  disbursements,  and  thus  renders 
no  service  whatever,  is  not  entitled  to  any 
share  in  the  commissions.  Hope  v.  Ap 
Jones,  24  Cal.  90.  Where  the  apportion- 
ment of  commissions  is  made  equally  to 
each  executor,  there  is  an  implied  finding 
that  there  was  no  substantial  difference  iu 
the  amount  of  services  performed  by  each; 
and  if  the  evidence  is  fairly  conflicting, 
the  apportionment  will  not  be  disturbed 
upon  appeal.  Estate  of  Carter,  132  Cal. 
113;  64  Pac.  123.     The  partnership  relation 
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does  not  exist  between  co-executors,  and 
they  have  no  joint  interest  in  the  commis- 
sions allowed  by  law  for  their  services  in 
administering  upon  the  estate;  the  share 
of  the  commissions  to  which  they  are  re- 
spectively entitled  is  not  ascertained  by 
any  established  rule  of  law,  but  upon  the 
principles  of  equitv.  Hope  v.  Ap  -Jones,  24 
Cal.  90;  and  see  Estate  of  Carter,  132  Cal. 
113;  64  Pac.  123.  The  provision,  in  this 
section,  making  void  all  contracts  for 
higher  compensation,  between  the  heir  and 
the  executor,  includes  all  contracts  and 
agreements  by  which  the  executor  is  to 
receive,  either  directly  or  indirectly,  any 
greater  compensation  than  that  fixed  by 
statute,  or  previously  ascertained  and  de- 
termined by  the  court;  it  applies  to  every 
contract  having  for  one  of  its  objects  the 
payment  of  such  greater  compensation,  as 
well  as  to  those  made  solely  for  such  pay- 
ment. Firebaugh  v.  Burbank,  121  Cal.  186; 
53  Pac.  560. 

Agreement  for  higher  compensation  void 
when.  Any  contract  made  in  violation  of 
the  provisions  of  this  section,  making  void 
all  contracts  for  higher  compensation  be- 
tween an  heir  and  an  executor,  is  unlaw- 
ful and  void,  though  it  may  be  lawful  in 
part,  if  the  lawful  portion  is  not  severable 
from  that  which  is  unlawful.  Firebaugh 
V.  Burbank,  121  Cal.  186;  53  Pac.  560. 
Hence,  the  law  presumes  that  an  agree- 
ment by  an  heir  to  pay  any  compensation 
to  the  executor,  not  allowed  by  law  or 
fixed  by  the  court,  has  been  obtained  by 
undue  influence  of  the  executor,  and  such 
an  agreement  will  not  be  enforced  against 
the  heir.  Firebaugh  v.  Burbank,  121  Cal. 
186;  53  Pac.  560.  A  contract  between  the 
heir  and  the  attorney  for  the  executor, 
agreeing  to  pay  unallowed  claims  in  favor 
of  the  attorney  for  extra  services  rendered 
by  him  to  the  executor,  and  in  favor  of 
the  executor  for  commissions  and  extra- 
ordinary services,  is  illegal  and  void,  and 
cannot  be  enforced  against  the  heir.  Fire- 
baugh v.  Burbank,  121  Cal.  186;  53  Pac. 
560. 

Special  compensation.  This  section  im- 
poses no  conditions  as  to  the  allowance  of 
the  commissions  at  the  rates  stated,  though 
it  permits  the  court,  in  its  discretion,  to 
make  a  further  allowance  for  extraor- 
dinary services.  Estate  of  Carver,  123 
Cal.  102;  55  Pac.  770;  Estate  of  Miller,  15 
Cal.  App.  557;  115  Pac.  329.  The  executor 
is  not  entitled  to  any  further  allowance, 
in  addition  to  the  commissions  fixed  by 
statute,  unless  he  shows  that  he  has  ren- 
dered some  extraordinary  services,  and 
makes  a  claim  therefor,  in  which  it  shall 
appear  to  the  court  that  such  claim  is 
just  and  reasonable  (Firebaugh  v.  Bur- 
bank, 121  Cal.  186;  53  Pac.  560);  and  acts 
which  do  not  put  the  representative  to  any 
extra  trouble,  labor,  or  expense,  are  not 
a  subject-matter  for  extra  compensation. 


Estate  of  Davis,  8  Cal.  App.  355;  97  Pac. 
86.  The  allowance  to  an  administrator, 
as  commissions,  of  a  sum  in  excess  of  the 
statutory  percentage  to  which  he  is  enti- 
tled, is  erroneous,  in  so  far  as  it  exceeds 
the  percentage  fixed  by  statute,  where  he 
has  not  petitioned  the  court  for  an  allow- 
auce  for  extraordinary  services,  and  it 
does  not  appear  that  he  rendered  any  sudi 
services.  Estate  of  Moore,  96  Cal.  522; 
31  Pac.  584;  and  see  Estate  of  Levinson, 
108  Cal.  450;  41  Pac.  483;  42  Pac.  479; 
Estate  of  Delaney,  110  Cal.  563;  42  Pac. 
981.  Where  the  executor  bestowed  much 
care  and  labor  in  the  management  and 
control  and  protection  of  the  property  dur- 
ing administration,  and  the  property  re- 
ceived could  not  be  distributed  in  kind, 
full  commissions  are  properly  allowed  upon 
the  property  accounted  for,  instead  of  half 
commissions  on  all  a-bove  the  value  of 
twenty  thousand  dollars.  Estate  of  Cud- 
worth',  133  Cal.  462;  65  Pac.  1041.  Where 
the  executor,  in  his  final  account,  settled 
an  estate  of  more  than  twenty  thousand 
dollars,  and  he  had  had  active  manage- 
ment thereof,  besides  performing  valuable 
services  in  collecting  moneys  due,  it  is 
proper  to  allow  the  full  rate  of  commis- 
sions on  the  estate  above  the  value  of 
twenty  thousand  dollars.  Estate  of  Towne, 
143  Cal.  507;  77  Pac.  446.  Property  is  dis- 
tributed "in  kind,"  where  it  is  distributed 
by  the  administrator  in  the  form  in  which 
he  received  possession  of  it.  Estate  of 
Davis,  8  Cal.  App.  355;  97  Pac.  86.  Where 
an  administrator  with  the  will  annexed 
has  undertaken  to  manage  the  property 
of  the  estate,  and  profit,  over  and  above 
the  normal,  results  from  his  endeavors,  he 
is  entitled  to  an  allowance  for  extraor- 
dinary services,  where  there  is  no  pro- 
vision in  the  will  for  compensation.  Estate 
of  Broome,  162  Cal.  258;  122  Pac.  470. 
An  administrator  may  renounce  his  claim 
to  compensation  for  the  performance  of 
the  duties  of  his  trust;  and  a  promise  made 
by  him  to  the  person  entitled,  under  the 
law,  to  the  administration  of  the  estate, 
before  his  appointment,  that  he  would  not 
charge  for  his  services,  is  equivalent  to 
a  renunciation  of  his  claim.  Estate  of 
Davis,  65  Cal.  309;  4  Pac.  22.  Where  the 
account  of  an  administrator  makes  no 
claim  for  extraordinary  services,  and  it  is 
expressly  stated  in  the  order  that  be  is 
entitled  to  a  certain  amount  as  commis- 
sions, the  presumption  does  not  arise  that 
the  allowance  included  something  for  ex- 
traordinary services,  under  this  section. 
Estate  of  Levinson,  108  Cal.  450;  41  Pae. 
483;  42  Pac.  479. 

Abuse  of  discretion,  reversal  on  appeal. 
The  action  of  the  probate  court  in  refusing 
an  allowance  of  extra  compensation  to  the 
administrator  will  not  be  disturbed  upon 
appeal,   where    the   evidence    discloses    no 


1731 


FEES   FOR   ATTORNEYS. 


§1619 


abuse  of  cliscretion  by  the  court.  Estate 
of  Hedriek,  127  Cal.  184;  59  Pac.  59U. 

Construction  of  section.  See  note  post, 
§  1619. 

Commissions  allowed  to  executor.  See 
note  ante,  §  1509. 

Basis  of  allowance  of  executor's  com- 
missions.   See  note  ante.  §  1(J16. 

Coropensations  fixed  by  will  is  measure 
of  compensation  for  all  services.  See  note 
ante.  §  1616. 

Compensation  of  executors  and  adminis- 
trators.   See  note  ante,  §  1616. 

Allowance  of  attorneys'  fees.  See  note 
post,  §  1619. 

Allowances  to  attorneys  for  extraor- 
dinary services.    See  note  post.  §  1619. 

Appropriation  of  commissions  under  al- 
leged contract.  Charge  of  interest.  See 
note  ante,  §  1613. 

Eight    of    executor    or   administrator   to    extra 


compensation  for  extraordinary  services.  Sea 
note  Anil.   Ca.s.    191HA,    1267. 

Eight  to  appeal  from  order  relating  to  execu- 
tor's allowance  and  fees.  See  note  Ann.  Cas. 
1913C. 8G1. 

Eight  of  surviving  copartner  acting  as  execu- 
tor to  compensation  for  services  See  note  17 
L.  R.   A.    (N.   S.)   406. 

CODE  COMMISSIONEES'  NOTE.  Stats.  1861, 
p.  G4  6.  §  7r,.  Here  ma.v  again  be  referred 
to  .Tud2:e  Baldwin's  "hard  case"  of  Estate  of 
Knight,  12  Cal.  207,  73  Am.  Dec.  5.31,  where 
the  administrator  paid  out  money  in  good  faith, 
but  without  iuithority;  also  ^^(■Devitt  v.  Sullivan, 
8  Cal.  592;  Harris  v.  Reynolds,  13  Cal.  .514;  73 
Am.  Dec.  600:  Kline  v.  Chase,  17  Cal.  596;  and 
Knicht  y.  Truett,  18  Cal.  113.  The  division  of 
commissions  between  co-executors  is  a  matter  for 
the  probate  court.  Hope  v.  Ap  Jones,  24  Cal. 
93.  The  district  court  has  no  jurisdiction  over 
such  matters.  The  matter  of  commissions  and 
compensation  considered  in  Estate  of  Isaacs,  30 
Cal.  113.  On  the  estate  from  which  the  home- 
stead is  carved,  they  are  entitled  to  commissions. 
Id.  See  interest  on  judgment  against  creditors. 
Id.,  112;  see  also  Wells  Fargo  &  Co.  v.  Robin- 
son, 13  Cal.  144;  Emanuel  v.  Norcum,  7  How. 
(Miss.)  150. 


§  1619.  Allowed  fees  for  attorneys.  Extraordinary  services.  Attorneys 
for  executors  and  administrators  sliall  be  allowed  out  of  the  estate  as  fees 
for  conducting  the  ordinary  probate  proceedings  the  same  amounts  as  are 
allowed  by  the  last  section  as  compensation  for  executors  and  administra- 
tors for  their  oAvn  services.  In  all  cases  such  further  allowance  may  be 
made  as  the  court  may  deem  just  and  reasonable  for  any  extraordinary  ser- 
vices such  as  sales  or  mortgages  of  real  estate,  contested  or  litigated  claims 
against  the  estate,  litigation  in  regard  to  the  property  of  the  estate,  and 
such  other  litigation  as  may  be  necessary  for  the  executor  or  administrator 
to  prosecute  or  defend. 

155  Cal.  448;  101  Pac.  448);  but  to  war- 
rant an  allowance  for  attorneys'  fees  for 
litigation  carried  on  by  an  executor  or 
administrator,  it  must  have  been  such  as 
was  necessary  for  the  representative  to 
prosecute  or  defend.  Estate  of  Higgins, 
158  Gal.  355;  111  Pac.  8;  Estate  of  Hite, 
155  Cal.  448;  101  Pac.  448.  The  statute 
nowhere  requires  the  executor  named  in 
the  will,  who  has  petitioned  for  its  pro- 
bate, to  resist  tbe  claim  of  one  filing  writ- 
ten grounds  of  opposition  thereto;  the 
statute  authorizes  him  to  become  a  party 
to  the  contest,  but  does  not  make  any  pro- 
vision to  reimburse  him  for  his  expendi- 
tures for  attorneys'  fees,  and  whether  he 
IS  entitled  to  credit  for  the  expenses  in- 
curred in  the  litigation  to  establish  the 
will  depends  on  various  circumstances 
(Estate  of  Hite,  155  Cal.  448;  101  Pac. 
448);  and  whether  the  executor  is  entitled 
to  credit  for  expenses  incurred  in  litiga- 
tion to  establish  the  will  depends  on  cir- 
cumstances. Estate  of  Hite,  155  Cal.  448- 
101  Pac.  448.  The  executor  cannot  bind 
the  estate  to  pay  the  costs  and  expenses 
of  a  contest  of  the  instrument  offered  by 
him  as  the  will  (Estate  of  Higgins,  158 
Cal.  355;  111  Pac.  8;  Estate  of  Hite,  155 
Cal.  448;  101  Pac.  448);  but  services  ren- 
dered by  the  attorney  of  the  executor  in 
preparing  the  necessary  papers  on  the  pro- 


Legislation  S  1619.  1.  Added  by  Stats.  1905, 
p.  (2  7.  and  diflfered  from  the  amendment  of  1909, 
in  that  (1)  the  first  part  of  the  section  read, 
Executors  and  administrators  shall  be  allowed 
for  fees  of  their  attorneys  for  conductine'  the 
ordinary  probate  proceedings";  (2)  in  final  sen- 
tence, the  word  "services"  was  printed  "service  " 
3.   Amended  by  Stats.  1909,  p.  987. 

Constitutionality.  The  statute  making 
an  allowance  to  executors  or  administra- 
tors for  the  service  of  an  attorney  em- 
ployed and  paid  by  them,  and  providing 
a  uniform  standard,  is  constitutional.  Es- 
tate of  Goodrich,  6  Cal.  App.  730;  93  Pac. 
121. 

Construction  of  sections.  This  section 
and  §  1618,  ante,  must  stand  or  fall  to- 
gether. Estate  of  Goodrich,  6  Cal.  App. 
730;  93  Pac.  121.  Thus,  the  allowance  for 
attorneys'  fees  is  made  to  the  executor, 
not  to  the  attornev.  Estate  of  Goodrich, 
6  Cal.  App.  730;  93  Pa<^.  121. 

Extraordinary  compensation  allowed 
when.  For  conducting  "the  ordinary  pro- 
bate proceedings,"  certain  fixed  commis- 
sions on  the  "amount  of  the  estate 
accounted  for  by"  the  executor  or  admin- 
istrator, constitute  the  compensation  that 
the  court  may  order  paid,  on  an  applica- 
tion by  an  attornev  for  a  fee.  Estate  of 
Hite,  155  Cal.  448;  lOr  Pac.  448.  For  the 
so-called  "extraordinary  service."  an  al- 
lowance may  be  made  at  any  time  after 
the  service  is  rendered   (Estate  of  Hite, 
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bate  of  the  will  and  codicil,  are  rendered 
"in  conducting  the  ordinary  probate  pro- 
ceedings." Estate  of  Hite,  155  Cal.  448; 
101  Pac.  448.  An  executor  or  adminis- 
trator is  not  entitled  to  commissions  until 
the  settlement  of  his  final  account;  and 
the  same  rule  applies  to  attorneys,  under 
this  section,  so  far  as  ordinary  probate 
proceedings  are  concerned.  Estate  of  Hite, 
155  Cal.  448;  101  Pac.  448. 

Rate  of  compensation.  For  "extraor- 
dinary service,"  rendered  to  the  executor 
or  administrator  of  an  estate,  the  attorney 
is  entitled  to  receive  only  such  compensa- 
tion as  the  court  would  have  allowed  the 
representative  for  fees  of  attorneys  on  an 
accounting.  Estate  of  Hite,  155  Cal.  448; 
101  Pac.  448.  An  attorney  may  lawfully 
agree  with  an  executor  to  perform  legal 
services  for  the  estate  for  less  than  the 
statutory  fees,  in  which  event  that  sum 
would  be  the  limit  of  allowance.  Estate  of 
Goodrich,  6  Cal.  App.  730;  93  Pac.  121. 

Litigation  incidental  to  welfare  of  es- 
tate not  chargeable.  Where  heirs  choose 
to  bring  suit  to  remove  a  cloud  from  their 
title  to  property,  the  expenses  of  such  liti- 
gation are  to  be  adjusted  and  paid  by  the 
parties  to  the  action,  and  not  by  the  es- 


tate, of  which  the  property  forms  a  part. 
Estate  of  Heeney,  3  Cal.  App.  548;  86  Pac. 
842.  Where  a  charity  takes  part  of  an 
estate  under  a  will,  but  litigates  the  con- 
struction of  the  will,  its  attorneys'  fees 
will  not  be  charged  against  the  whole  es- 
tate, but  only  against  the  portion  devised 
to  the  charity.  Hinckley  v.  Stebbins,  3 
Cal.  Unrep.  478;  29  Pac.  52. 

Appeal.  An  appeal  may  be  taken  from 
an  order  fixing  the  compensation  of  an 
attorney,  on  account  of  extraordinary  ser- 
vices rendered  for  an  executor.  Estate 
of  Riviere,  7  Cal.  App.  755;  96  Pac.  16. 
Where  the  sum  expended  by  an  executor 
for  attorneys'  fees  does  not  exceed  the 
statutory  allowance,  an  appellate  court  has 
no  power  to  revise  the  amount  allowed. 
Estate  of  Goodrich,  6  Cal.  App.  730;  93 
Pac.  121. 

Construction  of  section.  See  note  ante, 
§  161S. 

Commissions  of  executors  and  adminis- 
trators.  See  note  ante,  §  1618. 

Power  of  administrators  to  make  estates  of 
decedents  liable  for  attorneys'  fees.  See  note  93 
Am.   Dec.   393. 

Liability  of  estate  to  attorney  employed  by 
personal  representative.  See  note  25  L.  R.  A. 
(N.  S.)    72. 


ARTICLE  II. 

ACCOUNTING   AND    SETTLEMENTS    BY   EXECUTORS   AND   ADMINISTRATORS. 


§  1622.     Exhibit  of  condition  of  estate. 

I  1623.     Citation  to  account  at  third  term.      [Re- 
pealed.] §  1633. 

§  1624.    Petition   for   citation   to   render   final   or 
other  account.      [Repealed.] 

§  1625.     Citation  to  account  on  application.      [Re-         §  1634. 
pealed.  ] 

§  1626.     Objections  to  accoTint,  who  may  file.  §  1035. 

§  1627.    Attachment  for  not  obeying  citation. 

§  1628.     Executor    to    render    account    at    expira-         §  1636. 
tion  of  term. 

§  1629.    Executor  to   account  after  his  authority        § 
revoked. 

§  1630.     Revoking  authority  of  executor,  when.  § 

§  1631.     To  produce  and  file  vouchers,  which  re- 
main in  court.  § 

§  1632.     Expenditures    less    than    twenty    dollars        § 
may     be     allowed    executors     without 


1637. 


1639. 
1640. 


vouchers.  Amounts  paid  for  debts 
may  be  allowed. 

Day  of  settlement  to  be  appointed.  Clerk 
must  give  notice  thereof.  Hearing  on 
settlement. 

When  settlement  is  final,  notice  must  so 
state. 

Intere.sted  party  may  file  exceptions  to 
account. 

All  matters  may  be  contested  by  the 
heirs.      Hearing  may  be  postponed. 

Settlement  of  accounts  to  be  conclusive, 
when  and  when  not. 

Proof  of  notice  of  settlement  of  ac- 
counts. 

Deceased  executor's  accounts. 

Moneys  invested  by  order  of  court.  [Re- 
pealed.] 


§  1622.  Exhibit  of  condition  of  estate.  When  required  by  the  court, 
either  upon  its  own  motion  or  upon  the  application  of  any  person  interested 
in  the  estate,  the  executor  or  administrator  must  render  an  exhibit  under 
oath,  showing  the  amount  of  money  received  and  expended  by  him,  the 
amount  of  all  claims  filed  or  presented  against  the  estate,  and  the  names  of 
the  claimants,  and  all  other  matters  necessary  to  show  the  condition  of  its 
affairs. 


Legislation  g  1622.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  222,  which 
read:  "At  the  third  term  of  the  court  after  his 
appointment,  and  thereafter  at  any  timf  when  re- 
quired by  the  court,  either  upon  its  owii  motion 
or  upon  the  application  of  any  person  interested 
in  the  estate  the  executor  or  administrator  shall 
render,  for  the  information  of  the  court,  an  ex- 
hibit under  oath,  showing  the  amount  of  money 
received  and  expended  by  him.  the  amount  of  all 
claims  presented  against  the  estate  and  the  names 
of  the  claimants,  and  all  other  matters  necessary 
to  show  the  condition  of  its  affairs."    When  §  1622 


was    enacted    in    1872,    "shall"    was    changed    to 
"must,"  after  "administrator." 

2.  Amended  by  Code  Amdts.  1880,  p.  100, 
substituting  "Six  months  after  his  appointment, 
and  at  any  time  when  required  liy  the  court,"  as 
the  introductory  words  of  the  section. 

3.  Amendment  by  btals.  1901,  p.  228;  uncon- 
stitutional.     See  note  ante,  §  t. 

4.  Amended  by  Stats.  1007,  p.  725;  the  code 
commissioner  saying,  "Omits  the  requirement  for 
filing  an  exhibit  six  months  after  the  appointment 
of  an  executor  or  administrator,  and  leaves  such 
exhibit  to  be  filed  whenever  the  court  may  direct. 
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The  time  should  differ  according  to  the  circum- 
stances of  the  estiite.  Thus,  if  the  estate  is  worth 
more  than  ten  thousand  dollars,  no  exhibit  of  any 
value  can  be  filed  until  after  the  ten  months 
allowed  for  the  presentation  of  claims  have  ex- 
pired." 

5.  Amended  by  Stats.  1915,  p.  545,  inserting 
"filed  or"  in  the  clause  "the  amount  of  all  claims 
filed  or  presented  against  the  estate." 

Special  administrator  may  exhibit  ac- 
count when.  A  special  administrator  is 
subject  to  the  provisions  of  §§  1G22-1627 
of  this  article,  and  may  exhibit  an  account 
for  settlement,  pending  his  administration, 
and  prior  to  the  appointment  of  a  regular 
administrator.  French  v.  Superior  Court, 
3Cal.  App.  304;  85  Pac.  133. 

No  limitation  to  executor's  obligation  to 
account.  The  obligation  of  an  executor  to 
account  is  continuous,  and  does  not  be- 
come barred  by  the  statute  of  limitations. 
Estate  of  Sanderson,  74  Cal.  199;  15  Pac. 
753. 

Jurisdiction  of  equity  court.  A  court  of 
equity  has  no  jurisdiction  of  a  bill  to  en- 
force an  accounting,  pending  the  adminis- 
tration of  the  estate  in  the  probate  court. 
Dougherty  v.  Bartlett,  100  Cal.  496;  35 
Pac.  431. 

Kequirement  in  settling  account.  A  re- 
port must  be  made,  but  the  entire  estate 
need  not  be  accounted  for  until  final  set- 
tlement; all  that  is  necessary  in  settling 
an  account,  under  this  section,  is  to  deter- 
mine the  accuracy  of  money  transactions 
with  the  estate,  including  receipts  and  dis- 
bursements. Estate  of  Bottoms,  156  Cal. 
129;  103  Pac.  849. 

What  should  be  adjusted  in  accounts. 
Where  personal  property,  specifieally  be- 
queathed, is  destroyed  by  fire  during  the 
progress  of  administration,  the  insurance- 
money  collected  on  account  of  the  loss  be- 
longs to  the  legatee;  if  the  insurance  pre- 
mium has  been  improperly  charged  to  the 
estate,  that  is  a  matter  for  adjustment  in 
the  account  of  the  executor.  Estate  of 
Robl,  163  Cal.  801;  Ann.  Cas.  1914A,  319; 
127  Pac.  55. 

Contest  of  accounts.  Any  person  inter- 
ested may  appear,  and,  by  objections  in 
-writing,  contest  any  account  or  statement 
in  the  exhibit.  Estate  of  Adams,  131  Cal. 
415;  63  Pac.  838. 

Accounts  conclusive  when.  Before  the 
accounts  required  by  these  sections  can 
be  conclusive,  they  must  be  heard  by  the 
court,   and    its    order    made    determining 


their  correctness.    Estate  of  Hedrick,  127 
Cal.  184;  59  Pac.  590. 

Lapse  of  time  as  barring  right  to  compel  ac- 
counting by  personal  representative.  See  note  15 
Ann.   Cas.   481. 

CODE  COanvriSSIONEKS'  note.  l.  a  credi- 
tor is  interested.  Tompkins  v.  Weeks,  26  Cal. 
57.  This  section  allows  compensation  upon  the 
whole  value  of  the  estate,  real  as  well  as  per- 
sonal, at  the  established  rates  (Ord  v.  Little,  3 
Cal.  287)  ;  but  this  does  not  mean  that  it  may 
be  allowed  to  a  succession  of  administrators.  Id. 
He  is  entitled  to  compensation  on  that  estate, 
thouah  the  right  to  it  is  contested,  which  comes 
to  his  hands  and  is  protected  by  him.  Wells 
Fargo  &  Co.  v.  Robinson,  13  Cal.  133;  see  note 
to  preceding  section;  Grav  v.  Palmer,  9  Cal.  636. 

2.  Interest  denied.  Duty  of  the  court.  "It  is 
the  duty  of  the  court  to  carefully  scrutinize  the 
accounts  of  executors  and  administrators,  and  cor- 
rect all  errors  founded  in  law  or  fact;  and  it  is 
the  right  of  all  the  creditors  and  distributees  of 
the  estate  to  be  present,  and,  if  so  disposed,  con- 
test the  same;  but  the  right  so  to  do  is  expressly 
restricted  to  them.  .  .  .  The  rule  is  universal 
in  all  legal  proceedings,  that  parties  not  inter- 
ested have  no  concern  in  them,  and  cannot  be 
allowed  to  intermeddle."  When  one  seeks  to  inter- 
pose objections  to  a  settlement,  the  first  duty 
of  the  court,  if  the  right  so  to  do  is  denied,  is 
to  determine  whether  such  person  has  any  in- 
terest in  the  subject-matter,  and  if  it  is  found 
he  has  none  he  must  be  declared  an  intruder  and 
denied  the  right  to  participate.  Garwood  v.  Gar- 
wood, 29  Cal.  519. 

3.  Objection  by  one  interested.  Pending  a  set- 
tlement of  the  estate  by  the  administrator,  one 
creditor  filed  objections  thereto— among  others, 
on  the  ground  that  a  claim  allowed  to  another 
creditor  was  barred  by  the  statute  of  limitations. 
No  fraud,  mistake,  misapprehension,  or  deceit 
was  alleged.  On  the  hearing,  the  court  refused 
to  permit  other  evidence,  by  way  of  a  more  full 
and  particular  statement  of  the  account,  nor  was 
there  allowed  an  opportunity  to  show  that  the 
claim  was  not  so  barred,  which  was  sought,  but  a 
large  portion  of  the  claim  was  rejected  on  that 
ground  alone.  (This  court  has  held  that  an  al- 
lowed claim  is  of  the  force  and  effect  of  a  judg- 
ment. Deck  v.  Gherke,  6  Cal.  669;  Pico  v.  De  la 
Guerra,  18  Cal.  430.  In  Beckett  v.  Selover,  7 
Cal.  228,  68  Am.  Dec.  237.  it  was  held  to  be  of 
no  force  and  effect,  except  between  parties  and 
privies,  and  would  not  bind  an  heir  on  making 
a  sale  of  real  estate,  nor  a  creditor  who  is  not  a 
party.  On  the  statute  of  limitations,  the  act  is 
imperative.  ?  1499,  ante.)  The  supreme  court, 
in  this  case  (Estate  of  Hidden,  23  Cal.  363),  say 
the  court  below  erred  in  not  permitting  a  more 
full  and  particular  statement  of  the  claim  to  be 
filed,  and  also  in  refusing  an  opportunity  to  prove 
his  claim  not  to  be  barred  by  the  statute  of 
limitations.  See  claims  of  two  administrators  for 
commission,  and  division  of  same.  Hope  v.  Ap 
Jones,  24  Cal.  93;  but  see  I  1637,  post,  as  to 
whom  the  settlement  is  conclusive.  The  court 
do  not  say  whether  a  co-administrator  is  con- 
cluded or  not. 

4.  The  kind  of  money  received  may  be  required 
to  be  accounted  for  and  paid  over.  This  opinion 
was  by  Curroy,  J.,  for  the  court,  in  Masrraw  v. 
McGlynn,  26  C!al.  433,  Justice  Sawyer  dissent- 
ing. Administrator  must  present  vouchers  for 
all  claims,  including  his  own.  Davenport  v.  Law 
rence,  19  Tex.  317;  see  §§  1631,  1632,  post,  and 
notes. 


§1623.     [Citation  to  account  at  third  term.     Repealed.] 


Citation.    Post,  §§  1707-1711. 
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Legislation    8    1623.      1.   Enacted    March 
1872;  baspd  on  Probate  Act   1851,  §  223. 

2.  Amended  by  Code  Amdts.  18S0,  p.  100. 

3.  Repeal  by  Stats.  1901.  p.  228;  unconstitu 


tional.    See  note  ante,  §  5. 

4.  Repealed  by  Slats.  1907,  p.  725;  the  oode 
commissioner  saying  in  his  note  to  §§  1623,  1624, 
1625,  "Repealed,  as  unnecessary  and  inconsistent 
with  §  1622,  as  amended." 


§  1624.     [Petition  for   citation   to   render   final   or   other   account, 
pealed.] 


Re- 
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Legislation    §    1624.      1.  Enacted     March     11, 
1873;  based  on  Probate  Act  1851,  §  224. 
a.   Amended  by  Code  Amdts.  1880,  p.  100. 
3.  Repeal  by  Stats.  1901,  p.  228 ;  unconstitu- 


tional.    See  note  ante,  §  5. 

4.  Repealed  by  Stats.  1907,  p.  725.    See  coda 
commissioner's  note  ante.  Legislation,  §  1623. 


§1625.     [Citation  to  account  on  application.     Repealed.] 


tional.     See  note  ante,  §  5. 

4.   Repealed  by  Stats.  1907,  p.  725.    See  code 
commissioner's  note  ante.  Legislation,  §  1623. 


Legislation    §    1625.      1.   Enacted     March     11, 
1872;  based  on  Probate  Act  1851.  §  225. 

2.  Amended  bv  Code  Amdts.  1880,  p.  100. 

3.  Repeal  by  Stats.  1901,  p.  228;  unconstitu- 

§  1626.  Objections  to  account,  who  may  file.  When  an  exhibit  is  ren- 
dered by  an  executor  or  administrator,  any  person  interested  may  appear 
and,  by  objections  in  writing,  contest  any  account  or  statement  therein  con- 
tained. The  court  may  examine  the  executor  or  administrator,  and  if  he 
has  been  guilty  of  neglect,  or  has  wasted,  embezzled,  or  mismanaged  the 
estate,  his  letters  must  be  revoked. 


Any  person  interested.    Post,  §  1635. 
Eevocation     for     misconduct.     Ante,    §§    1436 
et  seq. 

Legislations  1626.     Enacted  March  11,   1873 
(based  on  Probate  Act   1851,  §226),    (1)    substi- 
tuting   (a)    "neglect"    for    "negligence"    and    (b) 
must"    for    "shall";     (2)    omitting    "or"    before 
"embezzled." 

Control  of  property  by  court.  Personal 
property  belonging  to  the  estate  of  the 
testator,  whether  it  is  such  as  he  owned 
at  the  time  of  his  death,  or  is  the  proceeds 
of  other  property  of  the  estate  sold  by 
the  executor,  is  subject  to  the  control  of 
the  probate  court,  except  so  far  as  it  may 
be  exempted  therefrom  by  the  provisions 
of  the  will;  and  the  court  has  authority 
to  make  all  necessary  orders  to  compel  an 
account  of  such  property.  Auguisola  v. 
Arnaz,  51  Cal.  435;  Eosenberg  v.  Frank, 
58  Cai.  387;  Crew  v.  Pratt,  119  Cal.  139; 
51  Pac.  38;  and  see  Deck  v.  Gerke,  12  Cal. 
433;  73  Am.  Dec.  555;  Gurnee  v.  Maloney, 
38  Cal.  85;  99  Am.  Dec.  352.  Thus,  the 
personal  obligation  for  a  devastavit  of  the 
administrator  is  only  enforceable  by  re- 
sort to  the  court  which  settles  the  account. 
Washington  v.  Black,  83  Cal.  290;  23  Pac. 
300.  The  court  has  the  right,  of  its  own 
motion,  to  inquire  into  all  the  items  of  an 
account,  and  to  settle  it  properly.  Estate 
of  Pease,  149  Cal.  167;  85  Pac.  149.  Thus, 
it  is  the  duty  of  the  court  to  charge  an 
administrator  with  notes  given  by  him  to 
his  decedent,  that  he  ought  to  have  paid, 
and  to  satisfy  himself  of  the  correctness 
of  the  administrator's  account,  regardless 
of  whether  any  objections  to  it  arc  filed. 
Estate  of  Loheide,  17  Cal.  App.  475;  120 
Pac.  56. 

Contests.  "Where  issues  are  joined  upon 
the  presentation  of  an  account  by  a  special 
administrator,  pending  his  administration, 
by  objections  presented  thereto  by  the 
heirs,  the  court  must  hear  and  determine 
such  issues  (French  v.  Superior  Court,  3 
Cal.  App.  304;  85  Pac.  133);  and  upon 
the  contest  of  the  final  account  of  an  ad- 
ministrator, where  the  exceptions  taken 
to  the  accou;it  are  affirmative,  the  burden 
of  proof  is  upon  the  contestant;  the  ad- 
ministrator, in  opening  his  case  upon  the 
account,  is  not  required  to  anticipate  the 


evidence  in  support  of  the  exceptions,  nor 
to  show  that  the  affirmative  allegations 
therein  contained  are  not  true.  Estate  of 
Vance,  141  Cal.  624;  75  Pac.  323. 

By  whom  contested.  Where  a  person 
filing  objections  to  the  account  is  suffi- 
ciently shown  to  be  a  legatee,  he  is  a 
person  interested,  within  the  meaning  of 
this  section;  even  if  it  were  otherwise,  the 
court  has  the  right,  of  its  own  motion,  to 
inquire  into  all  the  items  of  the  account, 
and  to  settle  it  properly.  Estate  of  Pease, 
149  Cal.  167;  85  Pac.  149.  It  is  the  duty 
of  the  administrator  to  protect  the  estate 
against  the  unlawful  claims  of  creditors, 
and  it  is  the  duty  of  the  court  to  do  so 
at  the  suggestion  of  any  person,  or  upon 
its  own  motion;  a  subsequent  administra- 
tor may  contest  the  allowance  of  an  item 
in  the  final  account  of  a  previous  admin- 
istrator, and  may  join  with  a  non-resident 
heir  in  contesting  such  item,  and  in  sup- 
porting, upon  appeal,  the  action  of  the 
court  in  rejecting  it.  Estate  of  Spanier, 
120  Cal.  698;  53  Pac.  357.  A  creditor  of 
the  deceased  is  a  person  interested  in  his 
estate,  within  the  meaning  of  this  section. 
Tompkins  v.  Weeks,  26  Cal.  50.  Where 
the  surviving  wife  v.'as  entitled  to  any 
compound  interest  received  by  the  execu- 
tor, only  she  or  her  legal  representatives 
can  be  heard  to  complain  as  to  the  dis- 
position thereof.  Estate  of  Casuer,  1  Cal. 
App.  145;  81  Pac.  991.  The  fact  that  an 
apparently  solvent  estate  appears  to  be 
insolvent  upon  settlement  of  the  final  ac- 
count, cannot  authorize  an  attack,  by  an 
unpaid  creditor,  upon  the  items  of  pay- 
ments to  creditors  allowed  in  the  previous 
annual  accounts  of  the  administrator.  Es- 
tate of  Fernandez,  119  Cal.  579;  51  Pac. 
851.  It  is  the  duty  of  an  administrator 
with  the  will  annexed  to  examine,  and  if 
necessary  oppose,  the  accounts  submitted 
for  settlement  by  his  predecessor  in  office; 
if  technical  or  expert  knowledge  is  neces- 
sary to  make  a  proper  examination,  it  is 
his  duty  to  employ  an  expert  accountant, 
and  the  expense  of  such  employment  is  a 
pr6])er  charge  against  the  estate.  Estate 
of  Broome,  162  Cal.  258;  122  Pac.  470. 


1735 


FAILURE  TO  RENDER  EXHIBIT  OR  ACCOUNT.      §§  1627,  1628 


Eevocation  of  letters.  See  notes  ante, 
§§  1437,1511. 

VvTiere  oral  objections  not  objected  to, 
written  objections  walvea.  See  note  post, 
§  163.-5. 

Jurisdiction  of  probate  court,  where  ex- 
ecutor converts  property  to  his  own  use. 
See  note  ante,  §  IfiHS. 


CODE  COMUnSSIONERS'  NOTS.  A  creditor 
is  interested,  within  the  meaning  of  this  section. 
Tompkins  v.  Weeks.  26  Cal.  57.  Right  to  con- 
test, and  duty  of  the  court  to  scrutinize  care- 
fully the  account.  See  Garwood  v.  Garwood,  29 
Cal.  519,  and  both  cited  in  note  to  §  1622,  ante. 
Legatee  served  with  notice,  and  appearing  by 
counsel,  is  concluded  by  the  decree  of  settlement. 
It  will  not  suffice,  in  such  case,  to  say  that  the 
partv  was  ignorant  of  the  facts  at  the  time  of 
the  trial.     Williams  v.  Price,   11  Cal.  213. 


§  1627.  Attachment  for  not  obeying  citation.  If  any  executor  or  admin- 
istrator neglects  or  refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against  him  and  such  exhibit 
enforced,  or  his  letters  may  be  revoked,  in  the  discretion  of  the  court. 

CODE      COMMISSIONERS'     NOTE.      It 


Contempt.    Ante.  §§  1209  et  seq. 

Legislation  g  1627.  Enacted  March  11,  1873 
(based  en  Probate  Act  1851,  §  227),  (1)  substi- 
tuting "neglects  or  refuses"  for  "neglect  or  re- 
fuse," (2)  omitting  "duly"  before  "issued,"  and 
(3)  inserting  "and  such  exhibit  enforced"  after 
"him." 

Jurisdiction  to  enforce  order.  The  ex- 
ecutor is  required  to  render  a  full  account 
of  his  administration,  and  the  authority 
of  the  probate  court  to  enforce  obedience 
to  such  an  order  is  not  doubted.  Magraw 
V.  McGlynn,  26  Cal.  420. 


held,  in  Magraw  v.  McGlynn,  26  Cal.  429,  that 
the  authority  of  the  court,  under  this  and  the 
succeeding  section,  to  require  the  executor  to  rea- 
der a  full  account  of  his  administration,  was  not 
doubted.  The  account  which  an  executor  or  ad- 
ministrator is  required  to  render  in  such  a  case 
must  show,  among  other  things,  what  is  the 
amount  of  money  in  his  hands  and  belonging  to 
the  estate,  and  if  it  be  a  matter  of  interest  to 
those  beneficially  interested  or  concerned,  it  is 
competent  for  the  court  to  require  a  specification 
of  the  kind  of  money  received,  for  it  is  this 
money  received  which  the  creditors,  legatees,  and 
distributees  are  entitled  to  have.  See  note  to 
§  1622,  ante,  and  cases  cited  therein. 


Ante, 


§  1628.  Executor  to  render  account  at  expiration  of  term.  Within  thirty 
days  after  the  expiration  of  the  time  mentioned  in  the  notice  to  creditors 
within  which  claims  must  be  filed  or  exhibited  every  executor  or  adminis- 
trator must  render  a  full  account  and  report  of  his  administration.  If  he 
fails  to  present  his  account  the  court  or  judge  must  compel  the  rendering 
of  the  account  by  attachments,  and  any  person  interested  in  the  estate  may 
apply  for  and  obtain  an  attachment ;  but  no  attachment  must  issue  unless  a 
citation  has  been  first  issued,  served  and  returned,  requiring  the  executor 
or  administrator  to  appear  and  show  cause  why  an  attachment  should  not 
issue.  Every  account  must  exhibit  all  debts  which  have  been  filed  and 
allowed  during  the  period  embraced  in  the  account. 

3.  Amended  by  Stats.  1915,  p.  546,  (1)  in 
first  sentence,  inserting  "filed  or"  and  striking 
out  a  comma  after  "exhibited";  (2)  in  final  sen- 
tence, substituting  "filed"  for  "presented." 

Representative's  authority,  how  affected 
by  failure  to  account.  An  executor  does 
not,  and  cannot,  repudiate  his  trust  en- 
tirely by  his  mere  failure  to  account:  he 
fails  to  perform  a  specific  duty,  which  still 
continues  imposed  upon  him  until  his  ac- 
counts are  settled.  Estate  of  Sanderson, 
74  Cal.  199;  15  Pac.  753. 

Accounts  settled  when  and  how.  Elab- 
orate provision  is  made  to  force  the  execu- 
tor to  account,  and  in  this  accounting  the 
creditors  and  distributees  are  interested: 
in  an  insolvent  estate,  it  is  a  necessary 
preliminary  to  the  marshaling  of  the  as- 
sets for  the  payment  of  creditors,  and  it 
is  always  a  necessary  preliminary  to  a 
final  distribution.  Toland  v.  Earle,  129 
Cal.  14S;  79  Am.  St.  Eep.  100;  61  Pac.  914. 
This  section  does  not  require  a  separate 
list  to  be  made  of  the  claims  allowed:  the 
setting  forth  of  the  particulars  of  each 
claim,  and  of  the  manner  of  its  presenta- 


Account  of  administration. 

1.  Final.    Post,  §§  1647,  1652. 

2.  Judge   may   receive,    at   chambers 
§  166. 

I/egislation  §  1628.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  228,  as 
amended  by  Stats.  1861,  p.  647,  which  read: 
'"Every  executor,  or  administrator,  shall  render 
a  full  account  and  a  report  of  his  administration 
upon  the  expiration  of  one  year  from  the  time  of 
his  appointment;  if  he  fail  to  present  his  account, 
it  shall  be  the  duty  of  the  court,  or  judge,  to 
compel  the  rendering  of  such  account,  by  attach- 
ment, and  any  person  interested  in  the  estate  may 
apply  for  and  obtain  an  attachment,  but  no  at- 
tachment shall  issue  unless  a  citation  has  been 
first  issued  and  returned,  requiring  the  executor, 
or  administrator,  to  appear  and  show  cause  why 
an  attachment  should  not  issue.  Every  account 
rendered,  shall  exhibit  not  only  tlie  debts  which 
may  have  been  paid,  but  also  a  statement  of  all 
debts  which  have  been  duly  presented  and  allowed 
during  the  period  embraced  in  the  account."  When 
§  1628  was  enacted  in  1872,  (1)  "must"  was  sub- 
stituted for  "shall"  in  each  instance,  "at"  for 
"upon"  before  "the  expiration,"  "fails"  for  "fail," 
"the  court  or  judge  must"  for  "it  shall  be  the 
duty  of  the  court  or  judge  to,"  and  "the"  for 
"such"  before  "account";  (2)  "served"  was  added 
after  "issued";  (3)  "may"  was  omitted  before 
"have  been  paid." 

2.  Amended  by  Code  Amdts.  1875-76.  p.  104. 
The  changes  from  this  amendment  are  noted  infra. 
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tion,  is  a  sufBcient  "exhibit"  of  the  debts 
presented  and  allowed  in  the  account. 
Kowalsky  v.  Superior  Court,  13  Cal.  App. 
218;  109  Pac.  158.  The  court  may  require 
the  executor,  in  his  account,  to  state  the 
kind  of  money  received  by  him  from  the 
proceeds  of  the  estate.  Magraw  v.  Mc- 
Glynn,  26  Cal.  421.  Upon  the  settlement 
of  an  executor's  final  account,  the  court 
may  properly  refuse  to  allow  all  items  for 
payments  made  by  the  testator;  or  by  the 
executor  before  his  appointment,  for  which 
he  intentionally  made  no  claim;  or  for 
unnecessary  expenditures;  or  for  the  costs 
of  a  wrongfully  abandoned  suit;  or  for  a 
personal  debt  of  the  executor;  or  for  a 
notice  of  sale  of  real  estate,  published  in 
the  wrong  county.  Estate  of  Pease,  149 
Cal.  167;  85  Pac.  149.  The  administrator 
cannot  advance  money  to  remove  encum- 
brances, unless  his  intestate  was  bound  to 
pay  the  money;  if  he  takes  the  responsi- 
bility of  improving  the  estate,  or  bettering 
the  title  in  this  way,  it  must  be  at  his 
own  risk:  the  loss  cannot  be  visited  upon 
the  heirs,  who  gave  him  no  authority  to 
cause  it;  nor  can  he  ask  legal  protection, 
when  he  has  himself,  though  with  the  best 
motives,  gone  beyond  the  provisions  of  the 
law  (Estate  of  Knight,  12  Cal.  200;  73 
Am.  Dec.  531;  Tompkins  v.  Weeks,  26  Cal. 
51;  Brcnham  v.  Story,  39  Cal.  179);  and 
where  the  executor  undertakes  to  construe 
the  provisions  of  a  will,  or  to  make  pay- 
ments thereunder  in  anticipation  of  the 
decree  of  distribution,  he  does  so  at  his 
peril,  and  cannot,  in  an  account,  call  upon 
the  court,  in  advance  of  a  distribution,  to 
construe  the  provisions  of  the  will,  or  de- 
termine the  rights  of  the  legatees,  for 
the   purpose   of   ascertaining  whether   the 

§  1629.  Executor  to  account  after  his  authority  revoked.  When  the 
authority  of  an  executor  or  administrator  ceases,  or  is  revoked  for  any 
reason,  he  may  be  cited  to  account  before  the  court,  at  the  instance  of  the 
person  succeeding  to  the  administration  of  the  same  estate,  in  like  manner 
as  he  might  have  been  cited  by  any  person  interested  in  the  estate  during 
the  time  he  was  executor  or  administrator. 


opinion  of  the  court  conforms  to  his  judg- 
ment. Estate  of  Willey,  140  Cal.  238;  73 
Pac.  998.  Thus,  in  the  settlement  of  the 
accounts  of  an  executor,  whether  inter- 
mediate or  final,  when  not  accompanied 
by  a  petition  for  distribution,  advance 
payments  made  by  him,  under  his  own  con- 
struction of  the  will,  to  the  beneficiaries, 
without  an  order  of  the  court,  cannot  be 
considered;  credits  for  such  payments  can 
only  be  determined  upon  distribution  of 
the  estate.  Estate  of  Willcy,  140  Cal.  238; 
73  Pac.  998.  While  an  executor  or  ad- 
ministrator is  to  be  reimbursed  for  pay- 
ments made  upon  distributive  shares,  the 
credits  therefor  are  not  to  be  given  upon 
the  settlement  of  accounts,  but  are  to  be 
retired  therefrom,  and  considered  only 
upon  the  distribution  of  the  estate;  and 
this  rule  applies  to  all  advancements  made 
to  the  heirs  bv  the  representative.  Estate 
of  Loheide,  17  Cal.  App.  475;  120  Pac.  56. 

Settlement  conclusive  when.  A  decree 
of  the  probate  court,  settling  the  accounts 
and  fixing  the  amount  of  the  liability  of 
the  executor,  is  conclusive.  Eeynolds  v. 
Brumagim,  54  Cal.  254;  Estate  of  Grant, 
131  Cal.  426;  63  Pac.  731. 

Executor  may  pay  off  liens,  when  neces- 
sary to  preserve  estate.  See  note  ante, 
§  1581. 

Executor  holds  money  from  proceeds  of 
estate  in  fiduciary  capacity.  See  note  ante, 
§  1614. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  647,  §  77;  Ord  v.  Little,  3  Cal.  287;  Gray  v. 
Palmer,  9  Cal.  636;  Magraw  v.  McGlynn,  26  Cal. 
429,  cited  in  preceding  notes;  Estate  of  Isaacs, 
30  Cal.  108.  There  is  nothing  to  prevent  a  fu- 
ture allowance  to  an  administrator,  of  accounts 
previously  refused.  Walls  v.  Walker,  37  Cal.  426; 
99  Am.  Dec.  290.      See  §  1636,  post,  and  note. 


Account     after     authority     ended. 
§  1423. 


See     ante, 


Legislation  §  1629.  1.  Enacted  March  11, 
1S72  (based  on  Probate  Act  1851,  §229),  sub- 
stituting (1)  "When"  for  "Whenever,"  and  (2) 
"ceases  or  is  revoked"  for  "shall  cease  or  be  re- 
voked." 

3.  Amended  by  Code  Amdts.  1880,  p.  101, 
omitting  "probate"  before  "court." 

Application  of  section.  Under  this  sec- 
tion and  §  1789,  post,  the  probate  court 
has  authority  to  settle  the  accounts  of  a 
guardian,  notwithstanding  the  revocation 
of  his  letters.     Graff   v.   Mesmer,   52    Cal. 


637.  The  court  has  power,  at  any  time, 
to  require  an  accounting  from  the  admin- 
istrator of  a  deceased  administrator;  and 
though  his  authority  has  ceased,  he  may 
be  cited  to  account,  so  long  as  he  is  alive. 
E'lizalde  v.  Murphy,  4  Cal.  App.  114;  87 
Pac.  24.5. 

CODE  COMMISSIONERS'  NOTE.  See  Gr&y  v. 
Palmer,  9  Cal.  636.  The  general  power  to  pos- 
sess and  gather  from  all  sources  the  property  of 
the  estate,  which  the  code  confers  on  the  ad- 
ministrator, confers  the  right  to  recover  the  es- 
tate from  an  outgoing  administrator,  by  the  one 
incoming,  to  the  extent  of  a  recovery  on  his 
bond.    See  cases  cited,  ante,  in  chapter  VIII. 


§  1630.  Revoking  authority  of  executor,  when.  If  the  executor  or  ad- 
ministrator resides  out  of  the  county,  or  absconds,  or  conceals  himself,  so 
that  the  citation  cannot  be  personally  served,  and  neglects  to  render  an 
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VOUCHERS. 


§1631 


article"     for 
for  "shall." 

See    pre- 


account  within  thirty  days  after  the  time  prescribed  m  this  article,  or  if 
he  ne-lects  to  render  an  acconnt  within  thirty  days  after  being  committed 
where  the  attachment  has  been  executed,  his  letters  must  be  revoked. 

.      R  t^qo  staneos,     (2)     'prescribed     in     this 

Compare  ante,  §  1439.  -above  proscribed,"  and   (3)    "must 

Legislation  8  1630.  ,  1^"««;«^  4""=VbVti?u^i^n?  CODE    COlvmnSSIONERS'    NOTE. 

i^r '^e\".e^fs"  1or^"shln^'nl.r'c°t'^'-  fn'bot.r'in^         ceding  notes  and  cases  cited. 

8  1631  To  produce  and  file  vouchers,  which  remain  in  court.  In  render- 
in-  his  account,  the  executor  or  administrator  must  produce  and  file  vouch- 
ers for  all  charges,  debts,  claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  he  may  be  examined  on  oath  touching  such 
payments,  and  also  touching  any  property  and  effects  of  the  decedent,  and 
the  disposition  thereof.  When  any  voucher  is  required  for  other  purpose  , 
it  may  be  withdrawn  on  leaving  a  certified  copy  on  file;  if  a  voucher  is  lost 
or  for  other  good  reason  cannot  be  produced  on  the  settlement,  the  payment 
mayhe  proved  by  the  oath  of  any  competent  witness. 

''         ^  in  order  to  constitute  a  voucher,  must  state 

why  the  amount  should  be  paid  out  of  the 
funds  of  the  estate,  or  charged  to  it; 
otherwise  it  does  not  tend  to  prove  that 


Vouchers. 

1.  Required  of  claimant.    Ante,  5  1494. 

2.  Want  of.    Post,  §  1632. 


Legislation  §  1631.  Enacted  March  11,  1873; 
based  on  Probate  Act  1851,  §  231,  as  amended  by 
Stats.  1801,  p.  647,  which  read:  "In  rendering 
his  account,  the  executor,  or  administrator,  shall 
produce  vouchers  for  all  charges,  debts,  claims, 
and  expenses,  which  he  shall  have  paid,  which 
vouchers  shall  be  filed  and  remain  in  the  court; 
end  he  may  be  examined  on  oath  touching  such 
payments,  and  also  touching  any  property  and 
effects  of  the  deceased,  and  the  disposition  thereof. 
When  any  such  voucher  shall  be  required  for 
other  purposes,  it  may  be  withdrawn  on  leaving 
a  certified  copy  on  file;  if  any  voucher  be  lost, 
or  for  other  good  reason  the  same  cannot  be  pro- 
duced on  settlement,  the  payment  maybe  proved 
by  the  oath  of  any  competent  witness." 

Scope    of    jurisdiction.     Where  the  ad- 
ministrator fails  to  account  to  the  estate, 
honestly,  for  profits,  or  to  make  good  the 
loss  of  his  acts  ultra  vires,  he  is  guilty  of 
fraud,    for   which     he     may   be   proceeded 
against  in  a  civil  action,  as  in  any  other 
case  of  fraud,  and  then,  and  in  that  pro- 
ceeding,   those    accounts    of    the    business 
which  he  conducted,  with  the  property  of 
the  estate,  without  authority  of  law,  will 
become  the  subject  of  investigation,  item 
by   item,   and   their  investigation   will   be 
governed  by  the  same  rules  of  evidence  as 
apply  in  the  examination  of  other  disputed 
accounts.    Estate  of  Rose,  80  Cal.  166;  22 
Pac.  86.     Under  this  section,  the  court,  in 
a  proceeding  for  the  settlement  of  the  ac- 
count of  an  executor,  has  power  to  exam- 
ine  him    touching    any    and   all    items    of 
the  account,  and  to  base  its  decree  of  set- 
tlement  upon   such   examination,   notwith- 
standing no  person  interested  in  the  estate 
has   filed   specific  exceptions  to   the  items 
to  which  the  examination  is  directed.    Es- 
tate  of   Sanderson,   74   Cal.    199;    15   Pac. 
753;  and  see  Estate  of  Kennedy,  120  Cal. 
458;  52  Pac.  820;  Estate  of  More,  121  Cal. 
635;  54  Pac.  148;  Estate  of  Franklin,  133 
Cal.  584;  65  Pac.  1081. 

Voucliers  sufficient  when.     An  order  to 
pay  money,  addressed  to  the  administrator, 


the  amount  was  paid,  nor  is  it  a  voucher 
from  the  payee.    Estate  of  Rose,   63   Cal. 
349.    An  item  of  traveling  expenses  should 
not   be    rejected    in   toto   because   the    ac- 
count does  not   disclose  for  what  the   ex- 
pense  was  incurred:    it  should   be  retired 
from  the  list  of  items,  with  leave  to  bring 
it  forward  with  proper  proofs  in  a  future 
account.    Estate  of  Rose,  80  Cal.   166;   22 
Pac.  86.     A  receipt  from  the  widow,  to  the 
administrator,    for    the    "balance"    of    the 
amount   allowed    to   her   by    the   court,   is 
prima   facie   evidence   that   the   entire   al- 
lowance   has    been    paid.     Estate    of    Sar- 
ment,  123  Cal.  331;  55  Pac.  1015.     An  or- 
der, addressed  to  the  administrator,  to  pay 
money,  and  to  charge  the  same  to  the  ac- 
count of  the  estate,  is  not  a  voucher,  nol 
tending    to    prove    that    the    amount    was 
paid.     Estate    of   Rose,   63   Cal.   349.     The 
administrator    has    no    general    power    to 
carry  on  the  business  of  the  decedent  (Es- 
tate   of    Rose,    80    Cal.    166;    22    Pac.    86; 
Estate  of  Freud,  131  Cal.  667;  82  Am.  St. 
Rep.  407;  63  Pac.  1080;  Estate  of  Straus, 
144   Cal.  553;   77  Pac.   1122);   and  an   ad- 
ministrator,  carrying   on   the   business   of 
the    deceased,    does   so    at    his    own    risk; 
though  he  must  account  for  all  profits  re- 
ceived, yet  he  must  bear  all  losses  result- 
ing from  failure.    Estate  of  Rose,  80  Cal. 
166;  22  Pac.  86.     Where,  in  the  annual  ac- 
count of  an  administrator,  certain  charges 
are  rejected  because  the  necessary  vouch- 
ers   are    not   produced,    the    administrator 
may  include  them  in  a  subsequent  account, 
and,    by    producing   vouchers,    have    them 
allowed.    Walls  v.  Walker,  37  Cal.  424;  99 
Am.  Dec.  290;  Estate  of  Adams,  131  Cal. 
415;  63  Pac.  838. 

Business  of  deceased  conducted  how. 
Liabilities  growing  out  of  the  adminis- 
trator's   management    of    the    business    of 
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the  deceased  are  not  claims  enforceable 
a,E:aiDst  the  estate,  though  he  may  pay 
them  out  of  the  increase  of  the  business, 
where  no  loss  results  to  the  estate;  they  are 
not  the  items  of  increase  and  items  of  ex- 
pense of  such  business  regulated  by  this 
section  and  §  1632.  post,  but  they  should  be 
reported  separatelj^  to  the  court,  if  re- 
ported at  all.  Estate  of  Rose,  80  Cal.  166; 
22  Pac.  86.  Thus,  where  the  probate  court 
debits  the  administrator,  in  his  account, 
with  the  gross  receipts  of  the  business  of 
the  decedent  carried  on  by  him,  it  should 
also  credit  him  with  its  expenses.  Estate 
of  Eose,  80  Cal.  166;  22  Pac.  86.  A  ^per- 
son employed  by  the  administrator  in*car- 
rying  on  a  business  for  the  estate,  is  not 
an  employee  of  such  estate,  and  such  em- 
ployee must  look  to  the  administrator  for 
his  pay.  Estate  of  Eose,  80  Cal.  166;  22 
Pac.  86.  To  the  extent  that  the  probate 
court    undertakes    to    audit    the    accounts 


and  control  the  conduct  of  the  business 
of  the  decedent  carried  on  by  the  admin- 
istrator, to  that  extent  it,  as  well  as  the 
administrator,  assumes  to  make  a  specu- 
lative and  hazardous  use  of  the  property 
of  the  estate,  which  is  not  authorized  by 
law.  Estate  of  Eose,  80  Cal.  166;  22  Pac. 
86. 

Reversible  error.  Where,  on  the  settle- 
ment of  the  administrator's  account,  no 
vouchers  are  provided  for  the  amount  al- 
lowed, and  no  testimony  is  given  as  to 
when,  where,  or  to  whom  the  payments 
were  made,  this  is  reversible  error.  Estate 
of  Van  Tassel,  2  Cal.  Unrep.  435;  5  Pac. 
611. 

Absence  of  negligence  should  appear  in 
account.    See  note  ante,  §  1615. 

CODE  COlVnyriSSIONERS'  note,  stats.  1861, 
p.  647,  §78;  Gray  v.  Palmer,  9  Cal.  636,  and 
notes  to  preceding  sections  of  this  article;  and 
Walls  V.  Walker,  cited  at  length  in  note  to 
§  1636,  post. 


§  1632.  Expenditures  less  than  twenty  dollars  may  be  allowed  executors 
without  vouchers.  Amounts  prid  for  debts  may  be  allowed.  On  the  settle- 
ment of  his  account  he  may  be  allowed  any  item  of  expenditure  not  exceed- 
ing twenty  dollars,  for  which  no  voucher  is  produced,  if  such  item  be  sup- 
ported by  his  own  uncontradicted  oath  positive  to  the  fact  of  payment, 
specifying  when,  where,  and  to  whom  it  was  made ;  but  such  allowances  in 
the  whole  must  not  exceed  five  hundred  dollars  against  any  one  estate ;  pro- 
vided, that  if  it  appears  by  the  oath  to  the  account  and  is  proven  by  com- 
petent evidence,  to  the  satisfaction  of  the  court,  that  a  voucher  for  any 
disbursement  or  disbursements  whatsoever  has  been  lost  or  destroyed,  and 
that  it  is  impossible  to  obtain  a  duplicate  thereof  and  that  such  item  or  items 
were  paid  in  good  faith  and  for  the  best  interests  of  the  estate,  and  such  item 
or  items  were  legal  charges  against  said  estate,  then  the  executor  or  admin- 
istrator shall  be  allowed  such  item  or  items.  If,  upon  such  settlement  of 
accounts,  it  appears  that  debts  against  the  deceased  have  been  paid 
without  the  affidavit  and  allowance  prescribed  by  statute  or  sections  four- 
teen hundred  and  ninety-four,  fourteen  hundred  and  ninety-five,  and 
fourteen  hundred  and  ninety-six  of  this  code,  and  it  shall  be  proven  by 
competent  evidence  to  the  satisfaction  of  the  court  that  such  debts  were 
justly  due,  were  paid  in  good  faith,  that  the  amount  paid  was  the  true 
amount  of  such  indebtedness  over  and  above  all  payments  or  set-offs,  and 
that  the  estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to  allow  the 
said  sums  so  paid  in  the  settlement  of  said  accounts. 

2.  Amended  by  Code  Amdts.  18SO,  p.  101, 
differing  only  from  the  present  text  in  not  having 
the  proviso. 

3.  Amended  by  Stats.  1911,  p.  680,   (1)   add- 


Legislation  S  1632.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  which  read: 
"§  232.  On  the  settlement  of  his  account  he  may 
be  allowed  any  item  of  expenditure  not  exceed- 
ing twenty  dollars,  for  which  no  voucher  is  pro- 
duced, if  such  item  be  supported  by  his  own  oath 
positive  to  the  fact  of  payment,  specifying  where 
and  to  whom  the  payment  was  made,  and  if  such 
oath  be  uncontradicted;  but  such  allowances  in 
the  whole  shall  not  exceed  five  hundred  dollars 
for  payment  in  behalf  of  any  one  estate."  When 
enacted  in  1872  (1)  "uncontradicted"  was  in- 
serted before  "oath,"  and  "when"  after  "speci- 
fying"; (2)  "it"  was  substituted  for  "the  pay- 
ment"; (3)  "and  if  such  oath  be  uncontradicted" 
was  omitted;  (4)  "must"  was  substitutrd  for 
"shall,"  and  "against"  for  "for  payment  in  be- 
half of." 


ing  the   proviso   at   tlie   end   of   the   first   sentence, 
and   (2)   making  a  sentence  of  the  second  clause. 

Strictly  construed.  Under  this  section, 
the  items  of  expenditure  by  an  adminis- 
trator, for  which  no  vouchers  are  pro- 
duced, but  which  may  be  allowed  him  on 
his  accounting,  are  expressly  limited  to 
items,  each  of  which  does  not  exceed 
twenty  dollars,  and  not  aggregating  in 
excess  of  five  hundred  dollars;  a  larger 
aggregate     cannot     be     allowed,    notwith- 
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§§1633,1634 


contradicted  evidence,  especially  where 
such  evidence,  and  an  assignment  pre- 
sented as  his  voucher,  show  that,  on  th*^ 
face  of  the  record,  the  legal  claim  or  right 
is  in  another,  whose  rights  are  not  fore- 
closed. Estate  of  Heeney,  3  Cal.  App.  548; 
86  Pac.  842.  A  pledgee  is  not  obliged  to 
present  his  claim  to  the  executor  of  the 
pledgor,  unless  he  seeks  recourse  against 
other  property  of  the  estate;  and  where 
it  sufficiently  appears  that  the  pledgee's 
debt  is  "justly  due,"  it  should  be  allowed, 
under  this  section.  Estate  of  Galland,  92 
Cal.  293;  28  Pac.  287. 


CODE    COMMISSIONERS'    NOTE. 

to    §§  1622,    1628,    ante;    also    Walls 
in  note  to  §  1636,  post. 


See    notes 
V.    Walker, 


standing  proof  of  the  items  in  excess  may 
be  adduced  in  corroboration  of  the  admin- 
istrator's oath  as  to  their  correctness. 
Estate  of  Hedrick,  127  Cal.  184;  59  Pac. 
590. 

Claims  of  representative  established 
how.  Although,  under  this  section,  the 
executor  might  be  credite(i  with  the 
amount  of  a  debt  of  the  estate,  paid  by 
him  without  the  affidavit  and  allowance 
prescribed  by  law,  yet  that  credit  could 
be  allowed  only  by  the  probate  court,  and 
upon  the  evidence  prescribed  bv  this  sec- 
tion. Horton  v.  Jack,  115  Cal.  29;  46  Pac. 
920.  The  law  does  not  contemplate  that 
the  claims  of  an  administrator  for  reim- 
bursement for  moneys  expended  before  his 
appointment  can  be  established  by  his  un- 

§  1633.  Day  of  settlement  to  be  appointed.  Clerk  must  give  notice 
thereof.  Hearing  on  settlement.  When  any  account  is  rendered  for  settle- 
ment, the  clerk  of  the  court  must  appoint  a  day  for  the  settlement  thereof, 
and  thereupon  give  notice  thereof  by  causing  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  setting  forth  the  name  of  the  estate,  the 
executor  or  administrator,  and  the  day  appointed  for  the  settlement  of  the 
account.  If,  upon  the  final  hearing  at  the  time  of  settlement,  the  court,  or 
a  judge  thereof,  should  deem  the  notice  insufficient  from  any  cause,  he  may 
order  such  further  notice  to  be  given  as  may  seem  to  him  proper. 

Void  without  required  notice.  An  order 
for  the  payment  of  a  debt,  before  the  set- 
tlement of  the  administrator's  account,  is 
of  no  force,  if  made  without  the  notice 
required  by  this  section  and  §  1634,  post, 
and  without  notice  to  any  one  but  the 
administrator.  Estate  of  Spanier,  120  Cal. 
698;  53  Pac.  357. 

Appeal.  Where  it  appears  that,  by  rea- 
son of  irregularities  in  the  proceedings, 
parties  in  interest  have  not  been  heard  in 
the  settlement  of  the  annual  account  of  an 
administrator,  the  cause  will  be  remanded 
for  further  proceedings.  Estate  of  Run- 
yon,  53  Cal.  196;  Estate  of  Rose,  80  Cal. 
166;  22  Pac.  86.  Where  notice  of  the  set- 
tlement of  an  account  of  the  executor  or 
administrator  has  been  given  under  this 
section,  whether  an  additional  notice  shall 
be  given  or  not,  is  a  matter  within  the 
discretion  of  the  court  below,  and,  in  the 
absence  of  anything  to  show  that  such  dis- 
cretion has  been  abused,  the  appellate 
court  will  not  interfere.  Estate  of  Jessup, 
81  Cal.  408;  6  L.  R.  A.  594;  21  Pac.  976; 
22  Pac.  742. 

Continuance  necessary  when.  A  further 
notice  necessarily  requires  a  continuance 
of  the  hearing  to  another  dav.  Livermore 
V.  Ratti,  150  Cal.  458;  89  Pac.  327. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  478,  §  79. 


Proof  of  notice  of  settlement.    Post,  §  1633. 

Legislation  §  1633.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  233,  as 
amended  by  Stats.  1861,  p.  647,  which  read: 
"When  any  account  is  rendered  for  settlement, 
the  court,  or  judt'e,  shall  appoint  a  day  for  set- 
tlement thereof;  the  clerk  shall  thereupon  give 
notice  thereof,  bv  causing  notices  to  be  posted  in 
at  least  three  public  places  in  the  county;  the  no- 
tices shall  set  forth  the  name  of  the  estate  and 
of  the  e.xecutor,  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account,  which 
shall  be  on  some  day  of  a  term  of  the  court;  the 
court,  or  probate  judge,  may  order  such  further 
notice  to  be  given  as  he  may  deem  proper." 
When  enacted  in  1872,  §  1633  read:  "When  any 
account  is  rendered  for  settlement,  the  cour.t  or 
judge  must  appoint  a  day  for  the  settlement 
thereof;  the  clerk  must  thereupon  give  notice 
thereof,  by  causing  notice  to  be  posted  in  at  least 
three  public  places  in  the  county,  setting  forth 
the  name  of  the  e.state,  the  executor  or  adminis- 
trator, and  the  day  appointed  for  the  settlement 
of  the  account,  which  must  be  on  some  day  of  a 
lerm  of  the  court.  The  court  or  probate" judge 
may  order  such  further  notice  to  be  given  as  may 
be  proper." 

2.  Amended    by    Code    Amdts.    1880.    p.    101, 

(1)  substituting  "a  judge  thereof"  for  "or  judge"  ; 

(2)  omitting  "which  must  be  on  some  day  of  a 
term  of  the  court"  after  "of  the  account";  (3) 
substituting  "or  a  judge  thereof"  for  "or  a  pro- 
bate judge,"  in  the  last  sentence. 

3.  Amended  by  Stats.  1891,  p.  428. 

Notice  required.  This  section  and 
§§  1635  and  1638  do  not  expressly  provide 
for  pul)lication  of  notice  in  a  newspaper. 
Wills  V.  Booth,  6  Cal.  App.  197;  91  Pac. 
759. 


§  1634.  When  settlement  is  final,  notice  must  so  state.  If  the  account 
mentioned  in  the  preceding  section  be  for  a  final  settlement,  and  a  petition 
for  the  final  distribution  of  the  estate  be  filed  with  said  account,  the  notice 
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of  settlement  must  state  those  facts,  which  notice  must  be  given  by  posting 
or  publication  for  at  least  ten  days  prior  to  the  day  of  settlement.  On  the 
settlement  of  said  account,  distribution  and  partition  of  the  estate  to  all 
entitled  thereto  may  be  immediately  had  without  further  notice  or  proceed- 


ings. 

Notice. 

1.  Of    petition    for    final    distribution.     See 
post,  §  1668. 

2.  On  partition  and   distribution.     See  pbst, 
§  1683. 

3.  On  final  distribution.    See  post,  §  1664. 

Legislation  §  1634.  1.  Enacted  March  11, 
1872,  and  then  read:  "If  the  account  mentioned 
in  the  preceding  section  is  for  a  final  settlement, 
and  the  estate  is  ready  for  distribution  and  parti- 
tion, the  notice  thereof  required  to  be  published 
must  state  these  facts;  and,  on  confirmation  of 
the  final  account,  distribution  and  partition  of 
the  estate  to  all  entitled  thereto  must  be  immedi- 
ately had,  without  further  notice  or  proceedings. 
If,  from  any  cause,  the  hearing  of  the  account  or 
the  partition  and  distribution  is  postponed,  the 
order  postponinar  the  same  to  a  day  certain,  is  no- 
tice to  all  persons  interested  therein." 

3.  Amended  by  Code  Amdts.  1873-74,  p. 
372,  (1)  changing  the  first  part  of  the  section 
to  read,  "If  the  account  mentioned  in  the  preced- 
ing section  be  for  a  final  settlement,  and  the  es- 
tate be  ready  for  distribution,  the  notice  of  the 
settlement  must  state  these  facts,  and  must  be 
served,  published,  or  waived  in  the  same  manner 
as  provided  in  section  fifteen  hundred  and  thirty- 
nine  of  this  code,  relating  to  sales  of  property; 
and,  on  confirmation  of  the  final  account,  dis- 
tribution and  partition  of  the  estate  to  all  en- 
titled thereto  may  be  immediately  had,  without 
further  notice  or  nroceedings,"  and  (2)  in  final 
sentence,  changing  "is"  to  "be"  after  "distribu- 
tion." 

3.  Amended  by  Code  Amdts.  1875-76,  p. 
104,  to  read:  "If  the  account  mentioned  in  the 
preceding  section  be  for  a  final  settlement,  and 
a  petition  for  the  final  distribution  of  the  estate 
be  filed  with  said  account,  the  notice  of  the  set- 
tlement must  state  those  facts,  which  notice  must 
be  given  by  posting  or  publication,  as  the  court 
may  direct,  and  for  such  time  as  may  be  ordered. 
On  the  settlement  of  said  account,  distribution 
and  partition  of  the  estate  to  all  entitled  thereto 
may  be  immediately  had,  without  further  notice 
or    proceedings." 

4.  Amended  by  Stats.  1891,  p.  428. 

Application  of  section.  This  section  in 
no  degree  enlarges  the  scope  of  the  in- 
quiry that  may  be  made  by  the  court  on 
distribution,  but  was  designed  simply  to 
enable  the  court  to  make  distribution,  in 
the  cases  specified,  to  the  persons  entitled 
under  the  law  to  distribution,  without  fur- 
ther notice  than  that  specified.  Estate  of 
Ryder,  141  Cal.  366;  74  Pac.  993.  The 
provision  in  this  section,  permitting  the 
administrator  to  file  a  petition  for  dis- 
tribution with  the  final  account,  was  prob- 
ably intended  to  enable  him  to  hasten  the 
closing  of  the  estate,  and  to  make  one  no- 
tice and  one  hearing  serve  both  purposes; 
but  there  is  no  authority  for  filing  a  peti- 
tion for  distribution  at  any  time  prior  to 
the  settlement  of  the  final  account,  unless 


it  is  filed  with  it.  Estate  of  Sheid,  122 
Cal.  .528;  55  Pac.  328.  The  code  makes 
no  distinction  between  a  final  account  and 
any  other  account,  as  to  their  appealabil- 
ity, or  as  to  the  conclusiveness  of  orders 
settling  them,  except  that  this  section  pro- 
vides that  if  the  account  be  for  a  final 
settlement,  accompanied  with  a  petition 
for  distrit)ution,  the  notice  must  state 
those  facts,  and  must  be  for  at  least  ten 
days.  Estate  of  Grant,  131  Cal.  426;  63 
Pac.  731.  This  section  is  applicable  to  the 
notice  required  for  the  settlement  of  the 
final  account  of  a  guardian,  and  notice 
must  be  given  for  the  full  period  of  ten 
days  before  the  hearing.  Livermore  v. 
Eatti,  150  Cal.  458;  89  Pac.  327. 

Scope  of  jurisdiction.  Whenever  dis- 
tribution is  sought  under  either  this  sec- 
tion or  §  1664,  post,  the  court  has  power 
to  inquire  into  and  determine  who  are  the 
heirs  of  the  deceased  and  entitled  to  re- 
ceive the  estate;  but  the  terms  of  each 
section  show  that  this  power  can  be  exer- 
cised only  after  the  final  accounts  of  the 
administrator  have  been  settled.  Smith  v. 
Westerfield,  88  Cal.  374;  26  Pac.  206. 

A  special  proceeding.  A  proceeding  for 
the  settlement  of  the  account  and  the  dis- 
tribution of  the  estate  is  a  special  pro- 
ceeding, involving  title  to  property,  both 
real  and  personal,  in  which  jurisdiction 
can  be  acquired  only  by  the  observance 
of  the  provisions  of  this  section  (Estate 
of  Sheid,  122  Cal.  528;  55  Pac.  328);  and 
the  only  process  required  by  law  is  the 
posting  of  a  general  notice  for  ten  days; 
in  all  cases  where,  by  statute,  a  substi- 
tuted service  of  notice  is  authorized,  in 
place  of  actual  service,  a  strict  compliance 
with  the  statute  is  essential  to  a  vaHd  ser- 
vice (Livermore  v.  Eatti,  150  Cal.  458;  89 
Pac.  327) ;  and  a  publication  or  posting  of 
the  notice  of  settlement  for  less  than  the 
required  time  is  ineffectual  to  give  juris- 
diction, and  renders  the  subsequent  pro- 
ceedings under  such  notice  void.  Liver- 
more V.  Eatti,  150  Cal.  458;  89  Pac.  327. 

Proceedings  for  sales  of  property  by 
guardians.    See  note  post,  §  1789. 

CODE  COMMISSIONERS'  NOTE.  This  ob 
viates  the  necessity  of  all  parlies  being  served 
with  notice  to  appear  for  distribution,  which  may 
as  well  be  done  when  they  are  already  in  court 
for  the  purpose  of  a  final  settlement. 


§  1635.    Interested  party  may  file  exceptions  to  account.     On  the  day 

appointed,  or  any  subsequent  day  to  which  the  hearing  may  be  postponed 
by  the  court,  any  person  interested  in  the  estate  may  appear  and  file  his  ex- 
ceptions in  writing  to  the  account,  and  contest  the  same. 
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Legislation  g  1635.  Enacted  March  11.  1872 
(based  on  Probate  Act  18.51.  §  234),  substituting 
"postponed"  for  "adjourned."' 

Application  of  section.  The  object  of 
this  section  is,  that  an  issue  shall  be  made 
in  the  trial  court  as  to  the  items  contested, 
or  with  which  it  is  souoht  to  charge  the 
administrator;  it  was  intended  that  he 
should  know  such  matters,  so  that  he  could 
come  into  court  with  his  evidence,  pre- 
pared to  meet  or  explain  any  exception 
filed.  Estate  of  Sylvar,  1  Cal.  App.  35;  81 
Pac.  66.3.  The  language  of  this  section 
does  not,  of  itself,  require  the  elaborate 
procedure  provided  for  in  §§  1312-1314, 
ante;  no  time  is  given  the  executor  to 
prepare  answers  to  the  exceptions  filed,  al- 
though he  may  be  granted  time  to  secure 
further  evidence  in  support  of  his  account 
as  rendered;  and  it  is  proper  to  allow  con- 
testants the  widest  latitude  in  amending 
and  supplementing  their  exceptions.  Es- 
tate of  Sanderson,  74  Cal.  199;  15  Pac.  753. 
It  was  not  intended,  by  this  section,  to 
deprive  the  court  of  its  power  to  super- 
vise, in  every  particular,  the  accounts  of 
executors;  a  power  conferred  for  the  pro- 
tection of  all  interested,  including  infants, 
and  oftentimes  adults  ignorant  of  their 
rights  (Estate  of  Sanderson,  74  Cal.  199; 
15  Pac.  753) ;  but  where  an  account  is  pre- 
sented for  settlement  after  due  notice,  any 
creditor  or  person  interested  may  contest 
the  same,  and  may  object  to  any  item  of 
charge  or  credit,  or  to  any  claim  allowed 
and  not  passed  upon  on  the  settlement  of 
any  previous  account,  and  may  thereupon 
have  his  objection  settled  and  determined, 
under  this  and  the  next  section.  Estate  of 
McDougald,  146  Cal.  191;  79  Pac.  878. 

Interested  parties  are  who.  The  right  to 
appear  and  contest  the  account  of  an  ad- 
ministrator is  restricted  to  persons  inter- 
ested in  the  estate;  but,  however  remote 
or  contingent  the  interest  of  a  person  may 
be,  who  asks  to  be  allowed  to  contest 
such  account.  His  right  to  contest  should 
not  be  denied.  Garwood  v.  Garwood,  29 
Cal.  514.  Thus,  upon  the  settlement  of 
an  account,  every  creditor,  heir,  legatee,  or 
devisee  is  a  person  interested,  and,  as  such, 
has  a  right  to  enter  an  appear.-^nce  and 
become  a  party.  Estate  of  McDougald, 
143  Cal.  476;  77  Pac.  443.  The  execu- 
tor of  the  will  of  a  deceased  incompetent 
person  may  contest  the  final  account  of 
the  guardian  of  such  incompetent.  Estate 
of  Averill,  6  Cal.  Unrep.  774;  66  Pac.  14. 
A  creditor  is  a  person  interested  in  the 
estate,  within  the  meaning  of  this  section. 
Tompkins   v.   Weeks,   26   Cal.   51.     An   at- 


torney for  the  executor  is  not,  by  reason 
of  such  employment,  the  attorney  for  the 
estate;  he  is  not  a  "person  interested  in 
the  estate,"  and  cannot  file  exceptions  to 
the  executor's  account.  Estate  of  Kruger, 
143  Cal.  141;  76  Pac.  891;  Briggs  v.  Breen, 
123  Cal.  657;  56  Pac.  633. 

"Exceptions"  taken  how.  The  word  "ex- 
ceptions" includes  not  only  a  statement,  in 
writing,  of  the  points  or  matters  wherein 
the  credits  or  charges  in  an  account  are 
claimed  to  be  deficient,  defective,  or  erro- 
neous in  law,  but  also  a  statement  of  any 
affirmative  matters  of  fact,  not  appear- 
ing on  the  face  of  the  account,  which,  it 
may  be  claimed,  require  additional  charges 
in  favor  of  the  estate,  or  the  rejection 
of  credits  claimed  against  it.  Estates  of 
Boyes,  151  Cal.  143;  90  Pac.  454.  An  ex- 
ception may  be  taken  to  an  account  be- 
cause of  credits  appearing  therein,  to 
which,  as  matter  of  law,  the  executor  is 
not  entitled;  as,  if  an  executor  shall  at- 
tempt to  set  off,  as  against  money  or  prop- 
erty of  the  estate  which  has  passed  into 
his  hands,  individual  expenditures  of  his 
own,  from  which  the  estate  could  receive 
no  benefit,  and  for  which  it  was  in  no  way 
responsible.  Estate  of  Sanderson,  74  Cal. 
199;  15  Pac.  753.  Where  a  charge  for  in- 
terest against  the  administrator  is  not  in- 
cluded in  the  grounds  of  contest  against 
the  account,  it  cannot  be  considered.  Es- 
tate of  Sylvar,  1  Cal.  App.  35;  81  Pac.  663. 
The  requirement  of  this  section,  that  the 
objections  to  the  administrator's  account 
shall  be  in  writing,  is  waived  by  the  ad- 
ministrator, where  the  hearing  was  had 
upon  oral  objections,  made  in  his  presence 
and  in  the  presence  of  the  court,  without 
any  demand  that  they  be  reduced  to  writ- 
ing. Estate  of  Marre,  127  Cal.  128;  59  Pac. 
385. 

Findings  necessary  when.  Findings  upon 
the  contest  of  a  final  account  are  not 
necessary.  Estate  of  Adams,  131  Cal.  415; 
63  Pac.  838. 

Jury  trial.  Exceptions  to  the  account 
of  an  executor  do  not  create  issues  of  fact, 
such  as  must  be  submitted  to  a  jury  on 
demand  of  a  party  in  interest.  Estate  of 
Sanderson,  74  Cal*.  199;  15  Pac.  753.  A 
trial  by  jury,  of  the  issues  raised  by  the 
contest  of  an  administrator's  account,  is 
not  a  matter  of  right;  and  their  verdict 
thereon  would  be  merely  a^lvisory.  Estate 
of  Moore,  72  Cal.  335;  13  Pac.  880. 

CODE  COMMISSIONERS'  NOTE.  A  creditor 
is  an  interested  party,  within  tlie  meaning  of  this 
section.  Tompkins  v.  Weeks,  26  Cal.  57;  see 
also  Garwood  v.  Garwood,  29  Cal.  519;  Estate  of 
Isaacs,  30  Cal.  108. 


§  1636.  All  matters  may  be  contested  by  the  heirs.  Hearing  may  be  post- 
poned. All  matters,  including  allowed  claims  not  passed  upon  on  the  settle- 
ment of  any  former  account,  or  on  rendering  an  exhibit,  or  on  making  a  decree 
of  sale,  may  be  contested  by  the  heirs,  for  cause  shown.     The  hearing  and 
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allegations  of  the  respective  parties  may  be  postponed  from  time  to  time, 
when  necessary,  and  the  court  may  appoint  one  or  more  referees  to  examine 
the  accounts,  and  make  report  thereon,  subject  to  confirmation;  and  may 
allow  a  reasonable  compensation  to  the  referees,  to  be  paid  out  of  the  estate 
of  the  decedent.  Whenever  an  allowed  claim  is  contested  by  any  heir,  or 
other  person  entitled  to  contest  it,  either  the  contestant  or  the  claimant  is 
entitled  to  a  trial  by  jury  of  the  issues  of  fact  presented  by  the  contest ;  and 
it  is  the  duty  of  the  court,  at  request  of  either  party,  to  call  a  jury  and 
submit  to  them  such  issues,  and,  after  receiving  their  verdict,  to  enter  an 
order  disposing  of  such  contest  in  accordance  therewith. 

Referees.    Ante,  §§  638-645.  therein,  and   does  not  estop  him  from  in- 

Legislation  §  1636.      1.  Enacted     March     11,        eluding  in   his  final  account  any  item  not 

previously  included  and  passed  upon  in 
any  annual  account,  though  it  be  for  a 
demand  existing  prior  thereto.  Estate  of 
Adams,  131  Cal.  415;  63  Pac.  838.  The 
fact  that  the  heirs  omit,  for  many  years, 
to  assert  their  claim  to  the  rents,  issues, 
and  profits  of  property,  of  which  the  ad- 
ministrator has  control,  does  not  estop 
them  from  contesting  his  final  account. 
Estate  of  Misamore,  90  Cal.  169;  27  Pac. 
68. 

Personal  liability  of  executor  on  con- 
tracts. An  executor  is,  in  ordinary  cases, 
personally  liable  upon  contracts  made  by 
him  in  his  representative  capacity,  and 
supported  by  some  new  consideration.  Es- 
tate of  Page,  57  Cal.  238;  Estate  of  Moore, 
72  Cal.  335;  13  Pac.  880;  Haddock  v.  Rus- 
sell, 109  Cal.  417;  42  Pac.  139;  Moffitt  v. 
Rosencrans,  136  Cal.  416;  69  Pac.  87. 

Interested  parties,  who  are.  Where  an 
account  is  presented  for  settlement  after 
due  notice,  any  creditor  or  person  inter- 
ested may  contest  th.e  same,  and  may  ob- 
ject to  any  item  of  charge  or  credit,  or 
to  any  claim  allowed  and  not  passed  upon 
on  the  settlement  of  any  previous  account, 
and  may  thereupon  have  his  objection 
settled  and  determined.  Estate  of  Mc- 
Dougald,  146  Cal.  191;  79  Pac.  878;  Kowal- 
sky  V.  Superior  Court,  13  Cal.  App.  218; 
109  Pac.  158.  One  whose  claim  has  been 
rejected  and  who  is  prosecuting  a  suit 
upon  it  against  the  estate,  is  a  person  in- 
terested, who  may  contest  the  settlement 
of  an  account,  and  who  is  concluded  by 
the  settlement  of  a  previous  account.  Es- 
tate of  McDougald,  146  Cal.  191;  79  Pac. 
878;  Kowalsky  v.  Superior  Court,  13  Cal. 
App.  218;  109  Pac.  158. 

Claims.  The  word  "claim"  is  applied  to 
a  demand  against  an  estate,  after  it  has 
been  allowed,  as  well  as  before.  Estate  of 
Williams,  3  Cal.  Unrep.  788;  32  Pac.  241. 
The  allowance  of  a  claim  against  the  es- 
tate of  a  deceased  person  is  only  a  quali- 
fied judgment,  and  does  not  create  any 
lien  upon  his  real  or  personal  estate,  nor 
is  it  conclusive  upon  the  heirs.  Selna  v. 
Selna,  125  Cal.  357;  73  Am.  St.  Rep.  47; 
58  Pac.  16.     An  allowed  claim  may  be  con- 


1872;  based  on  Probate  Act  1851,  §§  235,  236, 
as  amended  by  Slats.  1861,  p.  647,  which  read: 
■'Sec.  235.  If  there  be  any  minor  interested  in 
the  estate,  who  has  no  legally  appointed  guar- 
dian, the  court  shall  appoint  some  disinterested 
person  to  represent  him,  who,  on  behalf  of  the 
minor,  may  contest  the  account,  as  any  other  per- 
son having  an  interest  might  contest  it,  and  who 
shall  be  allowed  by  the  court',  for  his  services, 
a  reasonable  compensation;  the  court  shall  also, 
if  it  deems  it  necessary,  appoint  an  attorney  to 
represent  the  absent  heirs  and  devisees.  All 
matters,  including  allowed  claims  not  passed  upon 
on  the  settlement  of  any  former  account,  or  on 
rendering  an  exhibit,  or  on  making  a  decree  of 
sale,  may  be  contested  by  the  heirs,  for  cause 
shown."  "Sec.  236.  The  hearing  and  allega- 
tions of  the  respective  parties  may  be  adjourned 
from  time  to  time,  as  shall  be  necessary,  and  the 
court  may  appoint  one,  or  more,  referees  to  ex- 
amine the  accounts  and  make  report  thereon,  sub- 
ject to  confirmation;  and  may  allow  a  reasonable 
compensation  to  such  referees,  to  be  paid  out  of 
the  estate  of  the  deceased."  When  enacted  in 
1872,  §  1636  read  as  at  present,  except  for  the 
amendment  of  1907. 

3.  Amendment  by  Stats.  1901,  p.  228;  un- 
constitutional.   See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  725,  adding 
the  last  sentence;  the  code  commissioner  saying, 
"Adds  the  last  sentence,  entitling  the  party  to  a 
jury  trial  when  an  allowed  claim  is  contested." 

Scope  of  jurisdiction.  The  question 
whether  a  testator  held  property  in  trust, 
and  whether  his  executor  took  a  transfer 
thereof  subject  to  such  trust,  cannot  be 
determined  upon  a  contest  of  the  final  ac- 
count of  the  executor  (Estate  of  Vance, 
141  Cal.  624;  75  Pac.  323);  where  a  legatee 
under  the  will  objects  to  the  account  of 
the  executor,  and  an  issue  is  raised  thereby 
as  to  where  the  legal  title  to  the  property 
rests,  the  j)robate  court  has  no  jurisdiction 
to  determine  to  whom  it  belongs.  Estate 
of  Haas,  97  Cal.  232;  31  Pac.  893;  Buckley 
V.  Superior  Court,  102  Cal.  6;  41  Am.  St. 
Rep.  135;  36  Pac.  360. 

Final  accounts  settled  how.  Where  an 
executor  qualified,  and  took  charge  of  the 
property  of  the  estate  as  executor,  and 
held  possession  for  many  years,  he  is  es- 
toi>i>ed  from  claiming,  upon  a  settlement 
of  his  final  account,  that  the  order  ap- 
pointing him  was  void  because  proper  cita- 
tions to  the  heirs  were  not  issued  and 
served.  Estate  of  Moore,  95  Cal.  34;  30 
Pac.  106.  The  settlement  of  the  annual 
account  of  the  administrator  is  conclusive 
only    as    to    the    items    actually    included 


1743 


CONCLUSIVENESS  OF  SETTLEMENT. 


§1637 


Findings  on  contested  account  part  of 
judgment  roll.    See  note  ante,  §  633. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  647,  §§  80,  81.  The  greater  portion  of  §  235 
is  omitted,  inasmuch  as  one  section  provides  for 
all  appointments  of  attorneys  for  heirs,  etc.  See 
§  1718,  post,  and  note.  With  regard  to  this  sec- 
tion (235),  in  Walls  v.  Walker,  37  Cal.  427,  99 
Am.  Dec.  290,  the  court  say:  "The  settlement 
of  an  annual  account  is  not  conclusive,  even  as 
against  the  heirs,  legatees,  and  creditors,  except 
as  to  such  matters  as  were  actually  included  in 
such  former  account,  and  directly  passed  upon 
by  the  court."  This  "necessarily  implies  [in 
this  section]  that  the  administrator  is  not  pre- 
cluded from  going  behind  a  former  account,  and 
bringing  forward  charges  which,  through  inad- 
vertence or  oversight,  may  have  been  omitted. 
Charges  admitted  to  be  legal,  but  not  allowed, 
merely  because  not  proved  in  the  appointed 
mode,  certainly  do  not  stand  upon  less  meritori- 
ous grounds,  and  if  the  administrator  may  go 
behind  a  former  account  for  the  purpose  of  bring- 
ing forward  charges  of  the  former  character,  by 
parity,  he  may  do  the  like  in  respect  to  the  lat- 
ter, and  we  find  nothing  in  the  statute  which 
expressly  precludes  him  from  doing  so."  See 
notes  and  cases  cited  ante,  in  this  article;  see 
also  Westervelt  v.  Gregg,  1  Barb.  Ch.  469; 
Gratacap  v.  Phyfe,  1  Barb.  Ch.  485. 


tested  at  the  settlement  of  the  final  ac- 
count of  the  administrator,  if  such  claim 
has  not  already  been  passed  upon.  Estate 
of  Hill,  02  Cal.  186;  Selna  v.  Selna,  125 
Cal.  357;  73  Am.  St.  Rep.  47;  58  Pae.  16. 

Burden  on  contesting  party.  In  contest- 
ing the  account  of  an  administrator,  the 
contestant  has  the  affirmative,  and  must 
show  cause.  Estate  of  Loshe,  62  Cal.  413; 
Estate  of  Moore,  121  Cal.  635;  54  Pac.  148. 

Vacating  order  reversed  on  appeal  when. 
It  is  within  the  discretion  of  the  court  to 
vacate  an  order  settling  the  final  account 
of  an  administrator  with  the  will  annexed, 
upon  the  petition  of  absent  heirs,  who  are 
legatees;  and  the  action  of  the  court  will 
not  be  disturbed,  where  no  abuse  of  dis- 
cretion is  shown.  Estate  of  Miller,  15  Cal. 
App.  557;  115  Pac.  329. 

Administrator  may  include  rejected 
Items  in  subsequent  account  when.  See 
note  ante,  §  1631. 

Approved  claim  may  be  contested  when. 
See  note  ante,  §  1497. 

§1637.     Settlement  of  accounts  to  be  conclusive,  when  and  when  not. 

The  settlement  of  the  account  and  the  allowance  thereof  by  the  court,  or 
upon  appeal,  is  conclusive  against  all  persons  in  any  way  interested  in  the 
estate,  saving,  however,  to  all  persons  laboring  under  any  legal  disability, 
their  right  to  move  for  cause  to  reopen  and  examine  the  account,  or  to  pro- 
ceed by  action  against  the  executor  or  administrator,  either  individually  or 
upon  his  bond,  at  any  time  before  final  distribution;  and  in  any  action 
brought  by  any  such  person,  the  allowance  and  settlement  of  the  account  is 

prima  facie  evidence  of  its  correctness. 

tate  of  Kennedy,  129  Cal.  384;  62  Pac.  64. 
Whether  a  person  claiming  an  interest  in 
an  estate  is  entitled  to  any  standing  in 
contesting  items  of  the  executor's  account, 
is  a  matter  which  should  be  determined 
on  the  hearing  for  distribution,  rather 
than  upon  a  settlement  of  an  account,  par- 
ticularly where  items  contained  in  the  ac- 
count, are  obviously  improper,  and  it  is 
the  duty  of  the  court,  for  that  reason,  of 
its  own  motion,  to  reject  them.  Estate  of 
Willey,  140  Cal.  238; '73  Pac.  998.  Claims 
against  an  executor  for  services  rendered 
or  materials  furnished  to  the  estate  during 
administration  need  not  be  paid  until  they 
are  allowed  in  the  settlement  of  his  ac- 
count; but  the  court  may  determine,  after 
notice  to  all  persons  interested,  whether 
the  estate  is  liable  at  all,  and  if  so,  in  what 
amount.  Estate  of  Couts,  87  Cal.  480;  25 
Pac.  685;  Pennie  v.  Roach,  94  Cal.  515; 
29  Pac.  956;  30  Pae.  106;  Estate  of  Dudley, 
123  Cal.  256;  55  Pac.  897.  The  fees  paid 
to  an  attorney  for  services  in  the  contest 
of  the  probate  of  a  will  are  not  a  proper 
charge  against  the  estate:  it  is  no  part  of 
the  duty  of  an  administrator  to  contest 
the  probate  of  a  will.  Estate  of  Parsons, 
65  Cal.  240;  3  Pac.  817;  Estate  of  Sanborn, 
98  Cal.  103;  32  Pac.  865;  Estate  of  01m- 
stead,  120  Cal.  447;  52  Pac.  804.     An  ad- 


Conclusiveness  of  settlement.     Post,  §  1638. 

Legislation  §  1637.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  237.  which 
read:  "The  settlement  of  the  account  and  the  al- 
lowance thereof  by  the  court,  or  upon  appeal, 
shall  be  conclusive  against  all  persons  in  any 
way  interested  in  the  estate,  saving,  however,  to 
all  persons  laboring  under  any  legal  disability, 
their  rij;hts  to  proceed  against  the  executor  or 
adminis'rator,  either  individually  or  upon  his 
bond,  within  two  years  after  their  respective 
disabilities  shall  cease,  and  in  any  action  brought 
by  any  such  person,  the  allowance  and  settlement 
of  the  account  shall  be  deemed  presumptive  evi- 
dence of  its  correctness."  When  §  1637  was 
enacted  in  1872,  (1)  "shall  be"  was  changed  to 
"is"  before  "conclusive,"  (2)  "shall"  was  omitted 
before  "cease,"  (3)  "shall  be  deemed  presump- 
tive"  was   changed  to    "is   primary." 

3.  Amended  bv  Code  Amdts.  1873-74,  p. 
372. 

Application  of  section.  This  section  is 
not  made  applicable  to  the  accounts  of 
guardians  by  §  1789,  post.  Guardianship 
of  Cardwell,"55  Cal.  137. 

Settlement  of  accounts.  Although  there 
may  be  a  supplemental  settlement  of  ac- 
counts when  a  decree  of  distribution  is 
made,  yet  the  particular  purpose  and  office 
of  that  decree  is  to  determine  the  heir- 
ship of  claimants  and  to  declare  the  suc- 
cession ;  the  heirs  may  not,  as  the  credi- 
tors may,  upon  a  final  settlement,  issue 
an  execution  against  the  administrator  for 
money  or  other  property  in  his  hands.    Es- 
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ministrator  has  no  authority,  nor  has  the 
probate  court  any  power  to  authorize  him, 
to  advance  money  or  use  funds  of  the  es- 
tate to  carry  on  business  with  a  surviving 
partner  of  the  intestate;  should  he  do  so, 
and  loss  results  thereby  to  the  estate,  he 
cannot  be  allowed  for  the  same  in  his  ac- 
count. Tompkins  v.  Weeks,  26  Cal.  51. 
Where  there  is  a  debt  due  the  estate,  se- 
cured by  a  mortgage  on  land,  and  the 
administrator  forecloses  such  mortgage, 
and  bids  in  the  land  for  the  amount  due 
thereon  and  on  a  prior  mortgage,  and  uses 
the  money  of  the  estate  to  pay  the  prior 
mortgage,  he  cannot  be  allowed,  in  his 
account,  a  credit  for  money  lost,  if  the 
land  proves  to  be  of  less  value  than  the 
amount  paid  to  discharge  the  prior  mort- 
gage. Tompkins  v.  Weeks,  26  Cal.  51;  Es- 
tate of  Eose,  80  Cal.  166;  22  Pac.  86. 
Where  the  administrator  advances  money 
to  the  widow  out  of  the  funds  of  the  es- 
tate, he  is  entitled  to  be  reimbursed  for 
the  amount  thereof,  on  the  settlement  of 
his  accounts,  from  the  distributive  share 
due  her,  whether  it  consists  of  money  or 
real  estate.  Estate  of  Moore,  96  Cal.  522; 
31  Pac.  584.  The  administrator  is  not  re- 
quired to  wait  for  an  order  of  court  in 
paying  a  family  allowance:  he  may  make 
the  necessary  expenditures  as  exigencies 
occur,  and  the  court  will  allow,  in  the 
settlement  of  his  accounts,  such  suras  as 
may  be  reasonable.  Estate  of  Lux,  100 
Cal.  606;  35  Pac.  345.  Where  the  court 
made  an  order  for  a  family  allowance  for 
a  past  period,  pending  administration,  but 
the  executor,  without  an  order,  had  made 
an  allowance  for  the  same  period,  in  an 
amount  far  in  excess  of  that  allowed  by 
the  court,  he  is  entitled  to  a  present  credit 
for  the  sum  allowed.  Estate  of  Lux,  100 
Cal.  606;  35  Pac.  345;  Estate  of  Lux,  114 
Cal.  89;  45  Pac.  1028;  Crew  v.  Pratt,  119 
Cal.  131;  51  Pac.  44.  An  unauthorized 
appropriation,  by  an  administrator,  of  the 
funds  of  the  estate,  cannot  be  made  the 
basis  of  a  claim  bv  him  against  the  estate. 
Estate  of  Hill,  67  Cal.  238;  7  Pac.  664. 
No  payment  made  by  a  person,  without 
authority,  can  be  validated,  when  the  same 
payment,  if  made  by  a  duly  qualified  ad- 
ministrator, would  not  be  sanctioned  or 
allowed  in  his  account.  Estate  of  Heeney, 
3  Cal.  App.  548;  86  Pac.  842.  It  is  im- 
material to  the  administrator  what  dis- 
position is  made  by  the  court  of  moneys 
of  the  estate  in  his  hands,  if  the  parties 
interested  therein  make  no  objection  to 
the  order;  all  that  the  administrator  is 
concerned  in,  upon  a  settlement  of  his  ac- 
count, is  to  be  credited  with  the  payments 
he  has  made,  and  to  have  the  account 
settled  according  to  the  correct  amount  in 
his  hands.  Estate  of  Sarment,  123  Cal. 
331;  55  Pac.  1015.  The  fact  that  the 
heirs,  legatees,  and  creditors  are  expressly 
permitted  to  contest  matters  not  included 


and  passed  upon  in  any  former  account, 
necessarily  implies  that  the  administrator 
is  not  precluded  from  going  behind  a  for- 
mer account  and  bringing  forward  charges 
which,  through  inadvertence,  or  oversight, 
may  have  been  omitted.  Walls  v.  Walker, 
37  Cal.  424;  99  Am.  Dec.  290;  Estate  of 
Adams,  131  Cal.  415;  63  Pac.  838.  An 
order  of  the  probate  court,  directing  an 
administrator  to  dismiss  an  action  brought 
by  him  on  a  claim  alleged  to  be  due  the 
estate,  and  to  file  forthwith  his  final  ac- 
count, and,  after  finding  that  no  property 
of  the  estate  has  ever  come  into  his  hands 
as  administrator,  directing  that,  upon  the 
settlement  of  the  account  so  to  be  filed, 
the  administrator  be  discharged  and  the 
estate  closed,  is  erroneous,  in  that  it  at- 
tempts to  settle  the  account  of  the  admin- 
istrator before  the  same  is  filed.  Estate 
of  Bullock,  75  Cal.  419;  17  Pac.  540. 

Conclusiveness  of  account.  A  judgment 
or  order  of  a  court  having  jurisdiction  is 
conclusive  of  all  matters  involved  which 
might  have  been  disputed  at  the  hearing, 
although  no  objection  was  in  fact  made: 
this  rule  applies  to  the  settling  of  ac- 
counts, the  same  as  to  any  other  proceed- 
ing. Estate  of  McDougald,  146  Cal.  191; 
79  Pac.  878.  An  account  settled  is  con- 
clusive as  to  the  parties  interested  (Ko- 
walsky  v.  Superior  Court,  13  Cal.  App. 
218;  109  Pac.  158);  and  an  order  settling 
any  account  of  an  executor,  of  the  settle- 
ment of  which  proper  notice  has  been 
given,  if  not  appealed  from,  is  conclusive 
as  to  all  items  contained  therein,  except 
as  to  persons  under  legal  disability.  Es- 
tate of  Grant,  131  Cal.  426;  63  Pac.  731; 
Estate  of  McDougald,  146  Cal.  191;  79  Pac. 
878;  Estate  of  Richmond,  9  Cal.  App.  402; 
99  Pac.  554;  Kowalsky  v.  Superior  Court, 
13  Cal.  App.  218;  109  Pac.  158.  Items  in 
a  final  account,  which  had  been  allowed 
in  previous  accounts,  which  were  settled 
after  due  and  sufficient  notice  of  the  fil- 
ing thereof,  and  of  the  time  and  place  of 
hearing,  are  conclusive,  and  cannot  be  re- 
examined upon  settlement  of  the  final  ac- 
count (Estate  of  Marshall,  118  Cal.  379; 
50  Pac.  540;  Estate  of  Grant,  131  Cal.  426; 
63  Pac.  731);  but  the  settlement  of  an 
annual  account  is  conclusive  only  as  to 
the  items  actually  included  therein,  and 
does  not  estop  the  executor  or  adminis- 
trator from  including  in  his  final  account 
any  item  not  previously  included  and 
passed  upon  in  any  annual  account,  though 
it  be  for  a  demand  existing  prior  thereto. 
E.state  of  Adams,  131  Cal.  415;  63  Pac. 
838.  The  annual  account  of  an  adminis- 
trator is  not  conclusive,  even  as  against 
the  heirs  and  creditors,  except  as  to  such 
items  as  are  included  in  it,  and  actually 
passed  upon  by  the  probate  court.  Walls 
v.  Walker,  37  Cal.  424;  99  Am.  Dec.  290; 
Estate  of  Adams,  131  Cal.  415;  63  Pac. 
838.     When  claims  have  reached  the  cate- 
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gory  of  claims  "passed  upon  in  the  set- 
tlement of  a  former  account,"  they  are 
conclusively  established,  in  the  absence  of 
an  appeal  therefrom,  or  of  any  relief  ob- 
tained under  §  473,  ante.  The  settlement 
of  the  account  does  not  conclude  the  at- 
torney for  the  executor  from  claiming  a 
larger  sum  from  the  executor  personally 
than  that  allowed  by  the  court;  but  the 
amount  received  from  the  executor  must 
be  credited  in  a  personal  action  against 
him.  Briggs  v.  Breen,  123  Cal.  657;  56 
Pae.  633.  The  presentation  of  an  account 
of  the  affairs  of  a  partnership,  and  of  a 
claim  against  the  estate,  by  the  surviving 
partner,  to  the  administrator,  and  the  al- 
lowance of  the  same,  and  a  final  settle- 
ment of  the  account  by  the  court,  are  a 
bar  to  an  action  brought  against  such 
partner  to  settle  the  copartnership  affairs, 
under  the  claim  that  the  account  rendered 
was  fraudulent.  Kingsley  v.  Miller,  45  Cal. 
95. 

Collateral  and  direct  attack.  An  order 
of  the  probate  court,  allowing  or  disallow- 
ing a  final  account,  is  a  final  settlement 
and  adjudication  of  the  matter  of  which 
it  assumes  to  dispose,  and  it  cannot  after- 
wards be  collaterally  attacked  or  im- 
peached, in  the  same  or  any  other  court, 
by  the  parties  thereto,  or  those  in  privity 
with  them.  Tobelman  v.  Hildebrandt,  72 
Cal.  313;  14  Pac.  20.  The  decree  of  the 
probate  court,  settling  the  account  of  an 
administrator,  may  be  attacked  for  fraud 
or  mistake,  like  other  judgments.  Tobel- 
man v.  Hildebrandt,  72  Cal.  313;  14  Pac. 
20;  Lataillade  v.  Oreha,  91  Cal.  565;  25 
Am.  St.  Eep.  219;  27  Pac.  924. 

Findings  and  order.  It  is  the  function 
of  the  court,  in  making  the  decree  of  final 
settlement,  to  determine  what  property, 
and  especially  what  money,  belonging  to 
the  estate,  is  left  in  the  hands  of  the 
administrator  after  full  administration. 
Estate  of  Kennedy,  129  Cal.  384;  62  Pac. 
64.  In  proceedings  for  the  settlement  of 
the  account  of  an  executor,  it  is  not  in- 
cumbent upon  the  court  to  make  and  file 
express  findings;  but  when  the  account  is 
assailed  in  any  particular,  for  matters  not 
appearing  upon  its  face,  the  court  may 
properly  make  express  findings  upon  such 
issues,  and  when  it  does  so,  such  findings 
become  a  part  of  the  judgment  roll.  Miller 
V.  Lux,  100  Cal.  609;  35  Pac.  345;  Estate 
of  Walker,  125  Cal.  242;  73  Am.  St.  Rep. 
40;  57  Pac.  991;  Estate  of  Adams,  128  Cal. 
380;  57  Pac.  569;  60  Pac.  965.  On  a  con- 
test of  the  accounts  of  an  executor,  an 
order  that  the  account  "be,  and  the  same 
is  hereby,  allowed  and  ajtproved,  except 
as  to  the  matters  following,"  etc.,  is  suOi- 
cicnt  as  an  order  settling  the  account.  E.s- 
tate  of  Sanderson,  74  Cal.  199;  15  Pae.  753. 

Judgment  rolL  In  a  proceeding  for  the 
settlement  of  an  account,  the  petition  and 
2  Fair. — 110 


account,  and  the  written  objections  filed 
to  it,  are  the  pleadings,  which  the  clerk 
of  the  court  is  required  to  attach  to  a 
copy  of  the  judgment;  these  constitute  the 
judgment  roll.  Estate  of  Page,  57  Cal. 
238;  Miller  v.  Lux,  100  Cal.  609;  35  Pac. 
345. 

AppeaL  Though  a  claim  has  not  been 
presented  in  time,  an  order  directing  its 
I)ayment  and  settling  the  final  account  is 
conclusive  upon  all  persons  interested  in 
the  estate,  whether  heirs,  legatees,  or  credi- 
tors, unless  the  order  is  assailed  on  appeal. 
Harter  Co.  v.  Geisel,  IS  Cal.  App.  282;  122 
Pac.  1094.  The  superior  court  has  juris- 
diction to  charge  an  administratrix,  in 
the  settlement  of  her  accounts,  with  the 
amount  of  money  or  property  of  the  estate 
which  has  come  into  her  hands;  if  she  is 
improperly  charged  therewith  in  her  final 
account,  her  remedy  is  to  appeal  from 
the  decree  settling  the  same.  Estate  of 
Hall,  154  Cal.  527;  98  Pac.  269.  The  re- 
fusal of  the  court  to  allow  the  administra- 
tor credit  for  money  paid  to  the  partner 
of  the  deceased  for  losses  incurred  in  run- 
ning the  business,  or  to  permit  a  correc- 
tion to  be  made  as  to  a  disallowed  item 
in  a  former  account,  will  not  be  interfered 
with  on  appeal,  where  the  evidence  is  in- 
suflScient  either  to  support  the  expenditure 
or  to  warrant  the  correction.  Estate  of 
Herteman,  73  Cal.  545;  15  Pae.  121.  Where 
a  serious  question  exists  as  to  whether 
money  in  the  hands  of  the  executor  be- 
longs to  the  estate  or  to  trustees,  the 
executor  should  take  steps  to  determine 
the  right;  if  he  is  improperly  charged  with 
funds  not  belonging  to  the  estate,  his  only 
remedy  is  to  appeal  from  the  decree  set- 
tling his  account.  Estate  of  Burdick,  112 
Cal.  387;  44  Pac.  734.  An  order  or  decree 
of  the  probate  court,  settling  the  account 
of  an  executor,  is  appealable,  and  is  con- 
clusive of  the  amount  with  which  he  was 
then  chargeable  (Estate  of  Stott,  52  Cal. 
403;  Estate  of  Grant,  131  Cal.  426;  63  Pac. 
731);  and  there  is  no  distinction  between 
a  final  account,  that  is,  one  made  with  a 
view  to  immediate  distribution  of  the  es- 
tate, and  any  other,  as  to  appealability, 
or  as  to  the  conclusiveness  of  orders  set- 
tling them,  except  the  requirement  in  the 
first  sentence  of  §  1634,  ante.  Estate  of 
Richmond,  9  Cal.  App.  402;  99  Pac.  554. 
The  refusal  of  the  court  to  entertain  a 
motion  for  a  new  trial  in  a  proceeding-  for 
the  settlement  of  the  final  account  of  an 
administrator  cannot  be  reviewed  on  ap- 
peal. Estate  of  Herteman,  73  Cal.  545;  15 
Pae.  121;  Estate  of  Franklin,  133  Cal.  584; 
65  Pac.  1081.  Only  such  persons  inter- 
ested in  the  estate,  who  appear  in  court 
and  make  some  objection  to  the  account 
of  the  executor,  or  in  some  way  make 
themselves  parties  of  record  to  the  pro- 
ceeding for  the  settlement  of  the  account, 
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are  necessary  parties  to  an  appeal  from  an 
order  made  therein;  other  persons  inter- 
ested, who  have  not  made  themselves  par- 
ties upon  the  record,  need  not  be  served 
with  the  notice  of  appeal  from  such  order. 
Estate  of  McDougald,  143  Cal.  476;  77  Pac. 
443.  An  appeal  from  an  order  settling  an 
account  of  an  executor  is  not  a  final  judg- 
ment upon  which  a  statement  on  motion 
for  new  trial  can  be  used.  Estate  of 
Franklin,  133  Cal.  584;  65  Pac.  1081.  An 
interlocutory  order  settling  the  account  of 
an  administrator,  but  not  discharging  him 
from  his  trust,  is  not  a  final  judgment, 
within  the  meaning  of  §  939,  ante,  although 
made  in  the  form  of  findings  and  decree; 
such  order  is  appealable,  and  brings  up 
for  review  all  the  proceedings  leading  to 
it,  and  the  evidence  upon  which  it  was 
based.  Estate  of  Eose,  80  Cal.  166;  22  Pac. 
86;  Estate  of  Couts,  87  Cal.  480;  25  Pac. 
685. 

Settlement  of  accounts  is,  in  effect,  a 
judgment.    See  note  ante,  §  633. 

Moneys  paid  before  appointment,  to 
avoid  probate  proceedings,  not  allowed. 
See  note  ante,  §  1581. 

Right  of  executor  to  redeem  mortgaged 
property.  See  notes  ante,  §§  1536,  1581, 
1613. 

Administrator  may  include  rejected 
items  in  subsequent  account  when.  See 
note  ante,  §  1631. 

Apportionment  of  commissions  is  within 
jurisdiction  of  probate  court.  See  note 
ante,  §  1618. 

Cereliction  or  negligence  of  attorney  for 
executor.    See  note  ante,  §  1616. 

Attorney  for  executor  not  person  inter- 
ested in  estate.    See  note  ante,  §  1635. 

Allowed  claims  have  force  and  effect  of 
judgment.    See  note  ante,  §  1497. 

Effect  as  res  adjudicata  of  annual  settlements 
of  accounts  of  executors  or  administrators.  See 
note   86  Am.   Dec.    l-l.'^. 

Eight  to  appeal  from  judgment  rendered  on 
report,  account  or  settlement  of  exscutor  or  ad- 
ministrator.   See  note  Ann.   Cas.   1913C,    8.5S. 

CODE  COMMISSIONERS'  NOTE.  There  is 
nothing  either  in  this  section,  or  in  Clarke  v. 
Perry,  5  Cal.  58.  63  Am.  Dec.  82,  which  pre- 
cludes the  administrator  from  bringing  forward 
in  a  succeeding  annual  account,  or  in  his  final 
settlement,    such    charges    as    may   have    been    re- 


fused to  be  allowed  in  his  favor  at  some  former 
accounting,  merely  because  he  failed  from  some 
cause  or  other  to  produce  the  technical  proof. 
Vt'alls  V.  Walker,  37  Cal.  426;  99  Am.  Dec.  290; 
see  notes,  and  cases  cited  therein,  ante,  in  this 
article;  Vertner  v.  McMurran,  1  Freem.  Ch. 
(Miss.)  136;  Williams  v.  Price,  11  Cal.  212. 

Eight  of  heirs  to  recover  after  settlement  of 
account.  K.  and  M.  being  partners,  M.  died, 
and  K.,  in  settling  the  affairs  of  the  firm,  pre- 
sented charges  against  the  estate,  which  were 
allowed  hy  K.'s  administratrix,  and  the  account 
of  the  administratrix  was  thereafter  settled  by 
the  probate  court.  The  administratrix  and  the 
heirs  subsequently  sued  to  recover  for  alleged 
fraudulent  charges  by  K.,  and  for  moneys  al- 
leged to  be  wrongfully  retained  by  him.  Held, 
that  the  settlement  of  the  final  account  by  the 
probate  court  barred  the  complaint.  The  com- 
plaint alleges  that  the  plaintiffs  are  heirs  of 
Rufus  Kingsley,  deceased;  that  Kingsley  and 
the  defendant  were  equal  partners  in  business; 
that  the  wife  of  Kingsley  was  appointed  admin 
istratrix  of  the  estate;  that  the  defendant  filed 
a  statement  in  the  probate  court  showing  the 
amount  of  moneys  received  and  paid  out  on 
account  of  the  deceased  partners;  that  the  ad- 
ministratrix allowed  the  charges  against  the  es- 
tate; that  thereafter  the  final  account  of  the 
administratrix  was  allowed  by  the  court,  and  the 
administration  of  the  estate  was  closed;  that 
subsequently  the  plaintiffs  ascertained  that  the 
defendant  had  made  fraudulent  charges  against 
the  estate,  and  that  he  had  retained  property 
belonging  to  the  estate ;  that  all  the  debts  of 
the  copartnership  had  been  paid,  and  that  "the 
wrongs  and  frauds  complained  of  were  only  in 
part  known  at  the  time  of  the  filing  of  said 
accounts  in  said  probate  court."  The  plaintiffs 
ask  that  the  defendant  be  required  to  make  a 
full  discovery  and  settlement  of  the  business  of 
the  copartnership,  and  demand  judgment  for  the 
moneys  due  the  estate.  The  defendant  demurred 
to  the  complaint,  the  demurrer  was  sustained, 
and  the  plaintiffs  appealed.  Spencer,  for  the 
appellants,  argued:  "That  the  debts  of  the  es- 
tate having  been  satisfied,  the  remainder  of  the 
estate  is  the  property  of  the  heirs  entirely  free, 
and  may  be  sought  by  any  action  or  process 
known  to  the  law,  in  the  names  of  the  real  par- 
ties in  interest."  Blair  &  Chapman,  for  the  re- 
spondent: The  allowance  of  the  charges  of  the 
surviving  partner  against  the  estate  of  the  ad- 
ministratrix, and  the  settlement  of  her  account 
thereafter  by  the  probate  court,  is  conclusive  as 
against  her."  Beckett  v.  Selover.  7  Cal.  239;  63 
Am.  Dec.  237;  Estate  of  Cook,  14  Cal.  130. 
And  it  not  being  shown  that  the  heirs  had  no 
notice  of  the  settlement  of  the  account,  but.  on 
the  contrary,  it  being  impliedly  shown  that  they 
had  notice,  the  heirs  are  also  concluded  by  the 
settlement  of  the  final  account.  Probate  Act, 
§§  235,  237;  Williams  v.  Price,  11  Cal.  212.  By 
the  court'  (Kingsley  v.  Miller.  45  Cal.  95): 
"The  judgment  must  be  affirmed.  The  facts 
alleged  in  the  complaint  are  insufficient  to  avoid 
the  bar  arising  upon  the  settlement  (between 
the  administratrix  and  the  defendant  as  surviv- 
ing partner)  appearing  to  have  been  had  in  the 
probate  court.  Williams  v.  Price,  11  Cal.  212. 
Judgment   affirmed." 


§  1638.  Proof  of  notice  of  settlement  of  accounts.  The  account  must  not 
be  allowed  by  the  court  until  it  is  first  proved  that  notice  has  been  given  as 
required  by  this  chapter,  and  the  decree  must  show  that  such  proof  was 
made  to  the  satisfaction  of  the  court,  and  is  conclusive  evidence  of  the  fact. 

required    by    the    statute,    the    surety    of 


Legislation  8  1638.  Enacted  March  11,  1873 
(based  on  Probate  .\ct  1351,   §  238),  substituting 

(1)  "must"    for    "shall"    in    both    instances,    and 

(2)  "is"    for   "be"   before    "first"   and  for   "shall 
be"   before   "conclusive." 

Decree  conclusive  when.  Where  the  de- 
cree settling  the  account  of  an  administra- 
tor and  making  distribution  of  the  estate 
shows  that  proof  was  made  to  the  satisfac- 
tion of  the  court  that  notice  was  given  as 


the  administrator,  in  an  action  by  a  dis- 
tributee to  recover  the  sum  distributed  to 
him,  cannot  be  heard  to  question  the  valid- 
ity of  the  decree.  McClellan  v.  Downey, 
63  Cal.  520. 

CODE     COMMISSIONERS'     NOTE.      Gray     v. 

Palmer,  9  Cal.  636;  Estate  of  Isaacs,  30  Cal. 
108. 
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§1639.  Deceased  executor's  accounts.  If  any  executor,  administrator 
or  guardian  dies,  his  accounts  may  be  presented  by  his  personal  representa- 
tives to,  and  settled  by,  the  court  in  which  the  estate  of  which  he  was  ex- 
ecutor, administrator  or  guardian  is  being  administered,  and,  upon  petition 
of  the  successor  of  such  deceased  executor,  administrator  or  guardian,  such 
court  may  compel  the  personal  representatives  of  such  deceased  executor 
administrator  or  guardian  to  render  an  account  of  the  administration  of 
their  testator  or  intestate,  and  must  settle  such  account  as  in  other  cases. 

Legislstion  §  1639.  1.  Addition  by  Stats.  }^05  p.  242  the  subject-matter  having  been 
1901,   p.   228;   unconstitutional.    See  note  ante.        transferred  to  §  1527,  ante. 

^  o     »jj  J  V     c.        ^.rv^-r        «,<.   u  •  Equity  jurisdiction  revoked.     Since  the 

2.  Added  by  Stats.  1905,  p.  216,  being  a  re-  .  i.  c  ^.i  ■  *.-  „  „„;+  ;„  ^^„Uv 
enactment  of  the  code  commission  unconstitu-  enactment  of  this  section  a  suit  in  equity 
tional  section  of  1901;  the  code  commissioner  does  not  lie  to  compel  the  executor  or 
saying,   "This  is  a  new  section    added  in  1905,  administrator   of   a   deceased   executor   or 

the  matter  in  the  old  section,   1639,   having  been  i      •     •    .      j.        j.  i.ii      iu         „„ +    ^f   v,io 

transferred     to     §  1527.      The     new     section     au-  administrator  to   settle   the  account  ot   ms 

thorizes  the  personal  representatives  of  a  deceased  testator    or    intestate    with    the    estate    in 

executor   or   administrator   to   present   and   have  ^hich     the     decedent     had    been     acting: 

settled   the   account   of   such   deceased,      formerly  ..                     ,                    •      •    j-    x-             c    „„„v. 

there  was  no  way  of  settling  such  accounts  ex-  equity    now    has    no    jurisdiction    ot    sucn 

cepi  by  suit  in  equity,  which  is  expensive,  un-  accounts,  exclusive  jurisdiction  being,  by 

necessary,    and   less    expeditious    than    the    mode  ^^^      provisions    of    this    section,    conferred 

proposed.  ,  f^              ,     ^                ^      _,.              '  ^,,              , -q 

3.  Amended  by  Stats.  1911,  p.  280.  sub-  on  the  probate  court.  King  v.  Lhase,  loy 
stituting    "executor,    administrator   or    guardian,"  Cal.  420:   115  Pac.  207. 

for   "executor   or   administrator,"    in   the   four   in- 
stances. Method  of  compelling   accounting  by  deceased 

The  original  §  1639  was  added  by  Code  Amdts.  executor   or   administrator.     See   note   8    Am.    St. 

1873-74,   p.    373,   and  was   repealed  by    Stats.  Rep.  684. 

§  1640.     [Moneys  invested  by  order  of  court.     Repealed.] 

Legislation  §  1640.      1.   Added  by  Code  Amdts.  tutional.    See  note  ante,   §  5. 

1S73-74,  p.  373.  4.   Repealed  by  Stats.  1907,  p.  724;  the  code 

3.   Amended  by  Code  Amdts.  1880,  p.  101.  commissioner  saying,   "Repealed,   because  its  con- 

3.  Repeal  by   Stats.   1901,   p.   229;   unconsti-  tents  are  embraced  in    §  1592,  as  amended." 

ARTICLE  III. 

PAYMENT  OF  DEBTS  OF  THE  ESTATE. 

5  1643.     Order  in  which  debts  must  be  paid.  §  1649.     After  decree  for  paynient  of  debts    exec- 

§  1644      Where  property  insufficient  to  pay  mort-  utor   personally  liable  to   creditois. 

gage  §  1650.     Claims    not    included    m    order    for    pay- 

?  1645      Estate  insufficient,  a  dividend  to  be  paid.  ment  of  debts,  how  disposed  of. 

§  1646.     Funeral    expenses    and    expenses    of    last  §  1651.     Order   for   payment   of  legacies,    and   ex- 
sickness.                                                        .  tension  of  time. 

§1647.     Order    for    payment    of    debts,    and    di^-  §1652.     Final  account,  when  to  be  made. 

charge    of    the    executor    or    adminis-  g  1553      Neglect    to    render    final    account,     how 

trator.                              ,         ,           ^-          .  treated. 

§  1648.     Provision    for    disputed    and    contingent 
claims. 

§  1643.  Order  in  which  debts  must  be  paid.  The  debts  of  the  estate,  sub- 
ject to  the  provisions  of  section  twelve  hundred  and  five,  must  be  paid  in 
the  following  order : 

1.  Funeral  expenses ; 

2.  The  expenses  of  the  last  sickness ; 

3.  Debts  having  preference  by  the  laws  of  the  United  States ; 

4.  Judgments  rendered  against  the  decedent  in  his  lifetime,  and  mort- 
gages and  other  liens  in  the  order  of  their  date; 

.5.  All  other  demands  against  the  estate. 

If  a  debt  is  payable  in  a  particular  kind  of  money  or  currency,  it  must  be 
paid  only  in  such  money  or  currency.  If  the  estate  is  insolvent,  no  greater 
rate  of  interest  must  be  paid  upon  any  debt,  from  the  time  of  the  first  pub- 
lication of  notice  to  creditors,  than  is  allowed  by  law  on  judgments. 

preferred  claims  for  wages.    Ante,  §  1205.  ^  Jebts^  payable    In    particular    kind    of   money. 

Family  allov/ance.    Ante,  §  1467 ;   post,  §  1646.  Expenses   of   administration   and   family   allow- 

I.Tortgaged  real  estate.     Ante,  §  lo69.  ances   to   be    paid   before    other    debts.     See    Civ. 

Interest   on  claims.     See   ante,  §§  1494,    1513.  Code,  §  1359. 
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Legislation  §  1643.  1.  Enacted  March  11, 
1873  (based  on  Probate  Act  1851,  §  239),  sub 
stituting  (1)  "subject  to  the  provisions  of  sec 
1205  must"  for  "shall,"  and  (2)  "decedent"  for 
"deceased"  ;  the  section  then  ending  with  subd.  5 

3.  Amendment  by  Stats.  1901,  p.  229;  un 
constitutional.     See   note   ante,    §  5. 

3.  Amended  by  Stats.  1907,  p.  726,  (1)  in 
serting,  in  subd.  4,  "and  other  liens"  after  "mort 
gages,"  and  (2)  adding  the  final  paragraph;  the 
code  commissioner  saying,  "The  amendment  pro- 
vides fof  liens  other  than  those  arising  from 
mortgage,  and  adds  the  provision  of  the  last  sen- 
tence of    §  1494   and   the  last   sentence   of   1496." 

Construction  of  section.  The  assets  of 
a  decedent  come  to  the  hands  of  his  per- 
sonal representative,  charged  with  the 
burden  of  discharging,  in  addition  to  the 
expenses  of  administration,  all  the  debts 
of  the  decedent,  in  the  order  of  priority 
declared  by  law  (Nordstrom  v.  Corona 
City  Water  Co.,  155  Cal.  206;  132  Am.  St. 
Rep.  81;  100  Pac.  242);  and  neither  the 
administrator  nor  the  probate  court  has 
any  authority  to  change  the  order  in  which 
the  debts  of  the  estate  are  directed  to  be 
paid  by  the  statute  (Tompkins  v.  Weel^s, 
26  Cal.  51);  but  the  provision  that  claims 
be  paid  in  a  certain  order  has  application 
to  insolvent  estates  onlv.  Stambach  v. 
Emerson,  6  Cal.  Unrep.  986;  69  Pac.  856. 

"Claim"  and  "demand,"  distinguished. 
The  words  "claim"  and  "demand,"  when 
found  in  the  several  provisions  of  this  code 
respecting  the  settlement  of  the  estates  of 
deceased  persons,  are  used  sj^nonymously. 
Estate  of  McCausland,  52  Cal.  568. 

Funeral  expenses.  The  cost  of  the  erec- 
tion of  a  monument  at  the  grave  of  a 
deceased  person  is  a  part  of  the  funeral 
expenses,  and  is  payable  as  such  from  the 
estate  of  the  deceased.  Van  Emon  v.  Su- 
perior Court,  76  Cal.  589;  9  Am.  St.  Rep. 
258;  18  Pac.  877;  Estate  of  Weringer,  100 
Cal.  345;  34  Pac.  825.  An  order  to  sell 
the  real  estate  of  the  deceased  to  carry 
out  a  provision  in  his  will  for  the  erection 
of  a  monument  over  his  grave,  is  properly 
made.  Estate  of  Koppikus,  1  Cal.  App.  84; 
81  Pac.  732.  It  is  the  duty  of  a  husband 
to  bury  his  deceased  wife  in  a  decent 
manner,  and  defray  the  necessary  funeral 
expenses,  and  place  some  mark  of  identi- 
fication over  her  grave;  but  where  the  hus- 
band is  poor,  and  the  deceased  leaves  a 
considerable  estate,  it  is  proper  for  the 
court  to  fix  a  reasonable  amount  to  be 
allowed  out  of  her  estate  for  funeral  ex- 
penses and  a  suitable  monument,  the 
amount  being  governed  by  the  custom  of 
people  of  like  rank  in  society,  and  a  dis- 
tinction made  between  solvent  and  in- 
solvent estates.  Estate  of  Weringer,  100 
Cal.  345;  34  Pac.  825.  An  allowance  for 
medical  services  and  medicine,  against  the 
estate  of  a  deceased  wife,  in  the  account 
of  her  administrator,  is  improper:  it  is 
the  duty  of  the  surviving  husband  to  pay 
for   such   items.    Estate   of   Weringer,   100 


Cal.  345;  34  Pac.  825.  A  man  cannot,  by 
will,  dispose  of  his  dead  body,  nor  is  his 
executor,  as  such,  entitled  to  the  custody 
of  the  body,  although  required  by  law  to 
pay  the  funeral  expenses;  the  surviving 
spouse,  or  the  next  of  kin,  being  entitled 
to  the  custody  of  the  body.  Enos  v.  Snv- 
der,  131  Cal.  68;  82  Am.  St.  Rep.  330;  53 
L.  R.  A.  221;  63  Pac.  170. 

Last  sickness.  The  phrase  "last  sick- 
ness," in  the  second  subdivision  of  this 
section,  means  something  more  than  the 
same  phrase  in  statutes  authorizing  nun- 
cupative wills;  the  subdivision  includes 
more  than  "services  rendered  in  extremis." 
McLean  v.  Crow,  88  Cal.  644;  26  Pac.  596. 

Judgments,  mortgages,  etc.  In  making 
provision  for  the  payment  of  the  debts  of 
the  estate,  there  is  given,  in  this  section, 
to  "judgments  rendered  againsf  the  de- 
cedent in  his  lifetime"  the  same  prefer- 
ence against  the  general  assets  which  is 
given  to  mortgages  against  the  particular 
property  covered  by  the  lien  of  the  mort- 
gage; the  payment  of  judgments  "in  the 
order  of  their  dates"  is  the  enforcement 
of  their  liens.  Morton  v.  Adams,  124  Cal. 
229;  71  Am.  St.  Rep.  53;  56  Pac.  1038.  An 
allowance  of  alimony,  pendente  lite,  in  an 
action  against  a  husband  for  permanent 
support  of  his  wife,  is  in  the  nature  of  a 
final  judgment;  and  a  claim  presented 
agp.inst  his  estate,  after  his  decease,  for 
uujiaid  alimony,  is  a  preferred  claim 
against  the  estate.  Estate  of  Smith,  122 
Cal.  462;  55  Pac.  249.  The  effect  of  this 
section  and  §§  1644,  1645,  post,  is,  that, 
with  respect  to  the  proceeds  of  the  mort- 
gaged property,  the  mortgage  debt  shall 
have  the  preference  and  be  first  paid,  and 
that,  when  there  are  no  proceeds  before 
the  court  upon  which  such  preference  can 
operate,  the  claim  has  no  preference  at 
all,  and  must  be  classed  with  other  de- 
mands against  the  estate  as  a  debt  of  the 
fifth  class.  Estate  of  McDougald,  146  Cal. 
196;  79  Pac.  875.  For  the  purpose  of 
sharing  in  dividends  out  of  general  as- 
sets of  the  estate  where  there  has  been 
no  sale  of  property  mortgaged  by  the  de- 
cedent, the  mortgagee  is  entitled  to  have 
the  claim  thereunder  classed  as  of  the  fifth 
class,  and  to  be  allowed  a  dividend  esti- 
mated on  the  full  amount,  without  any 
deduction  for  the  probable  proceeds  of 
the  mortgaged  property.  Estate  of  Mc- 
Dougald, 146  Cal.  196; '79  Pac.  875.  The 
preference  given  to  mortgage  debts  by 
this  section  is,  by  §  1644,  post,  clearly 
limited  to  the  proceeds  arising  from  the 
property  mortgaged,  either  upon  a  fore- 
closure sale,  or  a  sale  by  the  administra- 
tor under  §  1569,  ante.  Estate  of  McDou- 
gald, 146  Cal.  196;  79  Pac.  875.  The  death 
of  a  defendant  operates  as  a  dissolution 
of  an  attachment,  as  the  statute  provides 
that    his    estate   shall    be    distributed    pro 
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rata.  Holladay  v.  Hare,  69  Cal.  515;  11 
Pac.  28. 

Purchase-money  an  estate  asset  when. 
Money  held  by  an  executor,  paid  by  a  pur- 
chaser for  property  of  an  estate,  where  a 
conhrmatiou  of  the  sale  has  been  refused, 
is  not  a  legal  asset  of  the  estate,  and  the 
purchaser  holds  no  debt  or  claim  against 
the  estate:  his  remedy  is  an  action  against 
the  executor  individually.  Estate  of  Wil- 
liams, 3  Cal.  Unrep.  788;  32  Pac.  241. 

Death  of  defendant  destroys  attachment 
lien.    See  note  ante,  §  1504. 

Priority  iu  payruent  of  debts  of  decedent  be- 
tween judgment  and  expenses  of  administration, 
funeral  and  last  illness.  See  note  Aun.  Cas. 
1912A,  778. 

CODE  COMMISSIONERS'  NOTE.  1.  Debts 
must  be  paid.  Section  1377  of  the  Civil  Code 
makes  those  to  whom  properly  is  given  by  will 
liable  for  the  obligations  of  the  testator,  and 
§  1384  of  the  Civil  Code  makes  all  the  property 
of  an  intestate  liable  for  the  debts  of  the  intes- 
tate. Section  1205,  ante,  referred  to,  gives 
priority  to  miners,  mechanics,  salesmen,  clerks, 
servants,  and  laborers,  for  wages,  not  e.xceeding 
one  hundred  dollars,  for  services  next  preceding 
the  death  of  the  employer,  after  the  classes  1, 
2,  the  expenses  of  administration,  and  allowance 
to  the  family  and  children.  That  all  the  property 
of  the  decedent  descends  to  the  heir,  subject  to 
the  lien  of  the  administrator,  for  the  payment  of 
the  debts  of  the  estate,  is  a  familiar  principle 
frequently  invoked  in  the  various  cases  cited  in 
the  notes  to  §  §  1490,  1494,  1536,  ante;  see  Gray 
V.  Palmer,  9  Cal.  634. 

2.  Order  of  payment  must  be  observed.  In 
Estate  of  Knight,  12  Cal.  207,  73  Am.  Dec.  531, 
characterized  by  the  learned  justice  as  a  "hard 
case  on  the  administrator,"  the  court  say:  "The 
statutes  of  this  state  do  not  allow  an  adminis- 
trator to  pay  even  the  debts  due  by  an  intestate, 
except  in   a   particular  way.      Certainly,    they   do 


not  allow  him  to  pay  money  not  due  by  an  nUes- 
taie,  upon  an  idea  that  the  payment  might  be 
beneficial  to  the  estate.  .  .  .  The  rule  of  equity 
is,  that  a  trustee  has  a  right,  in  questions  of  re- 
sponsibility and  difficulty,  to  seek  the  direction 
of  a  court  of  chancery,  touching  his  conduct  in 
the  trust,  and  that  the  decree  of  the  court  is  a 
protection  to  him.  But  if  he  undertakes  to  go 
beyond  the  strict  line  of  his  duly,  as  the  law  de- 
fines it,  he  acts  upon  his  own  responsibility;  and 
while  he  can  receive  no  profits  from  a  successlul 
issue  of  his  investment,  he  must  bear  the  loss  of 
a  failure.  .  .  .  The  administrator,  in  the  absence 
of  special  authority,  must  administer  the  estate 
as  he  finds  it,  paying  taxes  and  other  necessary 
expenses,  and  doing  such  other  acts  as  are  neces- 
sary to  preserve  it  as  left."  If  he  takes  respon- 
sibility beyond  the  direction  of  the  law,  the  loss 
which  ensues  cannot  be  visited  on  the  heirs,  who 
gave  him  no  authority  to  cause  it.    Id. 

3.  Construction  of  this  section.  See  Tompkins 
V.  Weeks,  26  Cal.  66,  where  this  section,  together 
with  §  1645,  receives  the  construction  of  the 
court';  and  it  is  said  an  order  to  transfer  money 
from  an  estate  into  the  assets  of  a  dissolved,  and 
perhaps  insolvent,  partnership,  of  which  decedent 
was  a  member,  would  be  to  give  the  creditors  of 
the  partnership  a  preference  over  the  creditors 
of  the  estate,  whereas  the  law  gives  the  prefer- 
ence as  to  that  fund  to  the  creditors  of  the  es- 
tate- referring  to  Lawrence  v.  Trustees,  2  Den. 
577-  11  Paige  Ch.,  80;  Bloodgood  v.  Bruen,  8 
N    Y.  362,  369,  371;  Voorhis  v.  Childs,   17  N.  Y. 

354.  .     .    ■         .• 

4.  Payment,  in  due  course  of  administration, 
means  the  payment  by  the  legal  representative  of 
the  deceased,  acting  under  the  orders  of  the  pro- 
bate  court,  out  of  the  assets  of  the  estate  of  the 
deceased,  and  in  the  manner  and  order  that  other 
debts  of  the  same  rank  are,  by  the  probate  court, 
required  to  be  paid.  Myers  v.  Mott,  29  Cal.  366; 
89  Am    Dec.  49. 

5.  Taxes!  Preferred  charges.  See  Pol.  Code, 
§§  3639-3G42,  3752. 

6.  Judgments  do  not  authorize  an  execution. 
See  §  1504,  ante,  the  note,  and  cases  there  cited. 
See  also,  §§  1505,  1506,  and  notes,  ante. 

7.  Funeral  expenses  may  be  paid  by  an  execu- 
tor before  letters  are  issued.    Civ.  Code,  §  1373. 


§  1644.  Where  property  insufficient  to  pay  mortgage.  The  preference 
given  in  the  preceding  section  to  a  mortgage  or  lien  only  extends  to  the  pro- 
ceeds of  the  property  subject  to  the  mortgage  or  lien.  If  the  proceeds  of 
such  property  are  insufficient  to  pay  the  mortgage  or  lien,  the  part  remaining 
unsatisfied  must  be  classed  with  general  demands  against  the  estate 


Proceeds  of  property  mortgaged.    Ante,  §  1569. 

Legislation  §  1644.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  240,  which 
read:  "The  preference  given  in  the  preceding 
section  to  a  mortgage,  shall  only  extend  to  the 
proceeds  of  the  property  mortgaged.  If  the  pro- 
ceeds of  such  property  be  insufficient  to  pay  the 
mortgage,  the  part  remaining  unsatisfied  shall  be 
classed  with  other  demands  against  the  estate.' 
When  §  1644  was  enacted  in  1872,  (1)  "only 
extends"  was  substituted  for  "shall  only  extend," 
(2)  "is"  for  "be"  before  "insufficient,"  and  (3) 
"must"   for  "shall"   before   "be  classed." 

3.  Amendment  by  Stats.  1901,  p.  229;  un- 
constitutional.   See  note  ante.   §  5. 

3.   Amended  by  Stats.  1907,  p.  726. 

Mortgage  ranks  as  unsecured  claim 
when.  As  the  preference  of  a  mortgage 
debt  is  limited  to  the  proceeds  of  the 
property,  it  follows  that  where  there  are 
no  proceeds  in  question,  there  can  be  no 
preference,  and  the  mortgage  debt,  under 
such  circumstances,  ranks  as  an  unsecured 
claim,  and  stands  in  the  fifth  class  as  to 
the  general  assets.  Estate  of  McDougald, 
146  Cal.  196;  79  Pac.  875. 


"Proceeds"  includes  what.  The  word 
"proceeds,"  as  used  in  this  section,  does 
not  include  the  rents  of  the  property  ac- 
cruing before  the  sale,  at  least  where  the 
rents,  issues,  or  profits  of  the  property 
are  not  included  iu  the  mortgage.  Estate 
of  McDougald,  146  Cal.  196;  79  Pac.  875. 

Mortgagee  may  participate  in  general 
assets  when.  The  second  clause  of  this 
section  does  not  have  the  effect  of  a  dec- 
laration that,  prior  to  a  sale,  the  mortgage 
debt  cannot  participate  in  any  dividend 
of  the  general  assets.  Estate  of  McDou- 
gald, 146  Cal.  196;  79  Pac.  875. 

Construed  with  §§  1643,  ante,  and  §  1645, 
post.    See  note  ante,  §  1643. 

CODE  COMMISSIONERS'  NOTE.  The  claim 
for  the  deficiency  over,  against  the  est.ite,  must 
be  presented  within  one  month  after  its  ascertain- 
ment. See  §  1493,  ante.  And  by  §  1500  an  ac- 
tion may  be  maintained,  to  foreclose  a  mortgage 
against  the  estate,  when  all  recourse  over  against 
the  estate  is  e.tpressly  waived. 
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§  1645.  Estate  insufficient,  a  dividend  to  be  paid.  If  the  estate  is  insuffi- 
cient to  pay  all  the  debts  of  any  one  class,  each  creditor  must  be  paid  a  divi- 
dend in  proportion  to  his  claim ;  and  no  creditor  of  any  one  class  shall  receive 
any  payment  until  all  those  of  the  preceding  class  are  fully  paid. 
Legislation  §  1645.  Enacted  March  11,  1872  profits  of  mortgaged  real  property,  col- 
lected by  an  administratrix,  form  part  of 
the  general  assets,  and,  where  the  estate 
is  insolvent,  proportional  dividends  must 
be  made  therefrom.  Estate  of  McDougald, 
146  Cal.  196;  79  Pac.  875. 

Construed.  v;ith  §§  1643,  1644,  ante.    See 
note  ante,  §  1643. 


CODE  COMMISSIONERS'  NOTE.  See  Gray  v. 
Palmer,  9  Cal.  636.  Presentation  of  a  contingent 
claim  considered.  If  there  be  not  sufficient  funds 
in  the  hands  of  the  e.xecutor  or  administrator,  the 
court  shall  specify  the  sum  to  be  paid  to  each 
creditor.  Section  1648,  post,  requires  to  be  kepi 
an  amount  to  pay  contingent  or  disputed  claims, 
and  that  there  may  be  information  of  the  exist- 
ence of  such  claims;  though  the  affidavit  cannot 
be  made  of  present  indebtedness,  they  should  be 
presented  to  tlie  administrator,  in  order  that  they 
may  be  recognized.  Pico  v.  De  la  Guerra,  18  Cal. 
431.  The  administrator  should  apply  the  money 
assets  in  his  hands  to  the  payment  of  the  debts 
when  he  has  more  than  to  pay  the  charges  against 
it,  which  are  absolute;  but  to  charge  the  admin- 
istrator with  interest  or  the  use  of  money  not  so 
applied,  it  ought  affirmatively  to  appear  that  he 
used  it,  or  other  circumstances  should  be  shown 
to  raise  the  presumption  of  such  use:  it  cannot 
be  inferred.  Walls  v.  Walker,  37  Cal.  428;  99 
Am.  Dec.  290;  see  Tompkins  v.  Weeks,  26  Cal. 
66,  construing  this  section. 


(based  on  Probate  Act  1851,  §  241),  substituting 
(1)  "is"  for  "be"  before  "insufficient,"  (2) 
"must"  for  "shall"  after  "creditor,"  and  (3) 
"are"   for  "shall  be"  before   "fully  paid." 

Definition  of  terms.  The  term  "claim" 
applies  to  a  demand,  after  it  has  been 
allowed,  as  well  as  before.  Estate  of  Wil- 
liams, 3  Cal.  Unrep.  788;  32  Pac.  241.  The 
term  "estate,"  as  used  in  this  section,  sig- 
nifies all  of  the  decedent's  property.  Es- 
tate of  Hinckley,  58  Cal.  457.  The  pro- 
vision respecting  the  payment  of  dividends 
applies  to  insolvent  estates  only.  Stam- 
bach  v.  Emerson,  6  Cal.  Unrep.  986;  69 
Pac.  856. 

Demands  satisfied  how.  Neither  the  ad- 
ministrator nor  the  probate  court  has  any 
authority  to  change  the  order  of  paynients. 
Tompkins  v.  Weeks,  26  Cal.  50.  '  Vhen- 
ever  some  of  the  creditors  of  the  estate, 
whose  claims  have  been  allowed,  are  paid 
any  proportion  of  their  claims,  a  like  pro- 
portion must  be  paid  into  court  to  await 
the  final  determination  of  actions  com- 
menced and  pending  against  the  adminis- 
trator upon  claims  disallowed  by  him.  Es- 
tate of  Sigourney,  61  Cal.  71.     Rents  and 

§  1646.  Funeral  expenses  and  expenses  of  last  sickness.  The  executor  or 
administrator,  as  soon  as  he  has  sufficient  funds  in  his  hands,  must  pay  the 
funeral  expenses  and  the  expenses  of  the  last  sickness,  and  the  allowance 
made  to  the  family  of  the  decedent.  He  may  retain  in  his  hands  the  neces- 
sary expenses  of  administration,  but  he  is  not  obliged  to  pay  any  other  debt 
or  any  le^jacy  until,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

Legislation  8  1646.  Enacted  March  11,  1873; 
based  on  Pron.ite  Act  1851,  §242,  which  read: 
"It  shall  be  the  duty  of  the  executor  or  admin- 
istrator, as  soon  as  he  has  sufficient  funds  in  his 
hands,  to  pay  the  funeral  expenses  and  the  ex- 
penses of  the  last  sickness,  and  the  allowance 
made  to  the  family  of  the  deceased;  and  he  may 
retain  in  his  hands  the  necessary  expenses  of  ad- 
ministration, but  he  shall  not  be  obliged  to  pay 
any  other  debt,  or  any  legacy  until,  as  prescribed 
in  this  act,  the  payment  has  been  ordered  by  the 
court." 

Application  of  section.  The  purpose  of 
the  jirovision  of  this  section,  that  the  ex- 
ecutor may  retain  money  in  certain  cases, 
without  paying  debts  or  legacies,  is  to  au- 
thorize him  to  refuse  payment  of  debts 
and  legacies  when  due,  and  it  is  because 
they  are  so  due,  that  it  was  necessary  so 
to  provide.  Estate  of  Williams,  112  Cal. 
521;  53  Am.  St.  Hep.  224;  44  Pac.  808. 
This  section  can  be  given  scope  and  effect 
by  holding  that,  at  an  appropriate  ac- 
counting, the  executor  shall  be  allowed 
credits  for  moneys  paid  by  him  for  funeral 
expenses,  exi>enses  of  the  last  sickness,  and 
allowance  made  to  the  family  of  the  de- 


ceased, although  not  made  on  a  previous 
order;  that  he  shall  also  be  allowed  credits 
for  the  amount  of  his  commissions,  at  the 
time  of  accounting  with  respect  thereto; 
but  that  he  shall  not  have  authority  to 
jia_y.  nor  be  allowed  at  any  aecountitio-  any 
credits  for,  any  other  debt  or  any  legacy, 
unless  under  the  express  order  of  the 
court.  Estate  of  Dunne,  65  Cal.  378;  4 
Pac.  379. 

Accounts  settled  how.  The  language  of 
this  section  does  not  necessarily  prohibit 
the  court  from  directing  the  payment  of 
a  debt  or  of  a  legacy  out  of  any  moneys 
in  the  hands  of  the  executor;  and  if,  when 
an  order  for  the  payment  of  a  legacy  has 
been  made,  it  shall  appear  that,  after  the 
payment  of  the  legacy,  there  will  not  be 
sufficient  assets  to  pay  the  expenses,  debts, 
and  commissions,  and  to  satisfy  the  dev- 
isees and  other  legatees,  the  order  may 
be  held  to  be  an  erroneous  exercise  of 
the  discretionary  jurisdiction  of  the  court. 
Estate  of  Dunne,  65  Cal.  378;  4  Pac.  379. 
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This  section  does  not  take  away  the  power 
of  the  court  to  allow  as  credits,  in  the 
administrator's  annual  account,  paj'ments 
made  by  him  without  anv  order  (Estate  of 
Fernandez,  119  Cal.  579;  51  Pae.  851); 
and  where  the  executor  paid  out  various 
sums  as  funeral  expenses  of  the  decedent, 
before  knowledge  of  any  limitation  in  the 
will  that  such  expenses  should  not  exceed 
a  smaller  sum,  it  is  error  for  the  court  to 
refuse  to  allow  the  whole  amount,  where 
there  is  nothing  to  show  that  the  items 
were  not  reasonable  and  proper.  Estate  of 
Galland,  92  Cal.  293;  28  Pac.  287.  The 
executor  cannot  be  allowed,  in  the  settle- 
ment of  his  final  account,  for  payments 
made  by  him  before  his  appointment,  and 
for  which  he  intentionally  presented  no 
claim.  Estate  of  Pease,  149  Cal.  167;  85 
Pac.  149.  A  provision  in  the  will,  that, 
upon  a  sale  of  land,  the  testator  desired 
all  unpaid  legacies  paid  in  full,  only  fixes 
the  time  for  the  payment  of  the  legacies 
then  unpaid,  and  does  not  direct  or  em- 
power the  executor  to  apply  or  dispose  of 
the  proceeds  of  the  sale  in  payment  of  the 
legacies,  nor  can  he  be  required  to  pay 
them  without  an  order  of  the  court  there- 
for. Bennalack  v.  Eichards,  116  Cal.  405; 
48  Pac.  622.  The  executor  cannot  be  al- 
lowed, in  the  settlement  of  his  final  ac- 
count, for  payments  made  for  unnecessary 
expenditures,  or  for  costs  of  a  wrongfully 
abandoned  suit,  or  for  a  notice  of  sale  of 
real  estate  which  was  published  in  the 
wrong  county.  Estate  of  Pease,  149  Cal. 
167;  85  Pac.  149.  Where  an  administrator 
has  funds  in  his  hands,  over  the  expenses 
of  the  funeral  and  last  sickness  of  the  in- 
testate, and  the  allowance  to  his  family, 
he  should  obtain  an  order,  at  his  next 
annual  settlement,  to  apply  the  same  to 
the  payment  of  debts.  Walls  v.  Walker,  37 
Cal.  424;  99  Am.  Dec.  290.  In  an  action 
against  the  executor  for  medical  services 

§  1647.  Order  for  payment  of  debts,  and  discharge  of  the  executor  or  ad- 
ministrator. Upon  the  settlement  of  the  account  of  the  executor  or  admin- 
istrator, provided  for  in  section  sixteen  hundred  and  twenty-eight,  the  court 
must  make  an  order  for  the  payment  of  the  debts,  as  the  circumstances  of 
the  estate  require.  If  there  are  not  sufficient  funds  in  the  hands  of  the 
executor  or  administrator,  the  court  must  specif}^  in  the  decree  the  sum  to 
be  paid  to  each  creditor.  If  the  whole  property  of  the  estate  is  exhausted 
by  such  payment  or  distribution,  such  account  must  be  considered  as  a  final 
account,  and  the  executor  or  administrator  is  entitled  to  his  discharge  on 
producing  and  filing  the  necessary  vouchers  and  proofs  showing  that  such 
payments  have  been  made,  and  that  he  has  fully  complied  with  the  decree  of 
the  court. 

SeUlement  of  accounts.    Ante,  §  1628.  "^  required  in  this  chapter,  the  court  shall  make 

an    order    for    the    payment    of    the    debts,    as    the 

Legislation  g  1647.  1.  Enacted  March  11,  '-ircumstances  of  the  estate  shall  require;  if  there 
1872;  based  on  Probate  Act  1851.  §  243,  as  be  not  sufficient  funds  in  the  hands  of  the  ex- 
amended  by  Slats.  1861,  p.  648,  which  read:  ecutor,  or  administrator,  the  court  shall  specify 
"Upon  the  settlement  of  the  accounts  of  the  ex-  in  the  decree  the  sum  to  be  paid  to  each  creditor- 
ecutor,   or  administrator,   at   the   end  of   the   year,  if  tlie  whole  property  of  the  estate  be   exhausted 


rendered  to  the  decedent,  the  question  as 
to  whether  or  not  such  services  were  ren- 
dered during  the  last  illness,  and  were 
therefore  a  preferred  claim  under  this  sec- 
tion, is  an  immaterial  issue.  McLean  v. 
Crow,  88  Cal.  644;  26  Pac.  596. 

Ordering  debt  paid  prior  to  settlement 
valid  when.  A  court's  order  to  pay  any 
particular  debt  prior  to  the  settlement  of 
the  administrator's  account,  except  the  ex- 
penses of  the  funeral,  last  sickness,  or 
family  allowance,  is  unauthorized  and  in- 
valid, and  the  administrator  is  not  entitled 
to  credit,  in  his  final  account,  for  the 
amount  of  such  jiavment.  Estate  of  Span- 
ier.  120  Cal.  698;  53'Pac.  357. 

Error  presumed  on  appeal  when. 
Whether  the  executor  properly  incurred 
the  items  of  disbursement  set  forth  in  his 
account,  in  obtaining  the  probate  of  the 
will,  in  a  contest  thereof,  is  to  be  deter- 
mined by  the  court  upon  the  evidence  be- 
fore it  in  reference  thereto;  and  where  the 
evidence  is  not  set  forth  in  the  record  upon 
appeal,  error  is  not  to  be  presumed,  and  it 
cannot  be  said  that  the  court  erred  in  re- 
fusing to  allow  them  as  a  charge  against 
the  estate.  Estate  of  Scott,  1  Cal.  App. 
740;  83  Pac.  85. 

Priority  of  claims  and  marshaling  of 
assets,    See  note  ante,  §  1504. 

Effect  of  judgment  against  estate.  Sec 
note  ante,  §  1504. 

Insolvency  of  estate  ascertained  after 
allowance  of  annual  accounts.  See  note 
ante,  §  1466. 

Who  are  liable  for  funeral  expenses.  See  note 
9   Am.   Dec.   6.52. 

Liability  of  estate  for  funeral  expenses.  See 
note   33   L.   R.    A.    660. 

CODE  C0MMISSI0NF.E3'  NOTE.  See  note  to 
preceding  section,  and  cases  there  cited,  con- 
struing this  section.  See  §  1205,  ante,  for  "lien 
for  wages"  ;  and  same  subject,  Robertson  v.  Paul, 
16  Tex.  472.  Bond  valid  taken  by  administra- 
tor for  claim  paid  prematurely.  Comstock  v. 
Breed,  12  Cal.  289. 
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by  such  payment,  or  distribution,  such  account 
shall  be  considered  as  a  final  account,  and  the 
executor,  or  administrator,  shall  be  entitled  to 
his  discharce  on  produoinf:  and  filing  the  neces- 
sary vouchers  and  proofs  showing  that  such  pay- 
ments have  been  made,  and  that  he  has  fully  com- 
plied with  the  decree  of  the  court."  Vrhen 
enacted  in  1S72,  §  1647  (1)  substituted  "must" 
for  "shall"  in  each  instance,  (2)  omitted  "shall" 
before  "require,"  and  (3)  substituted  (a)  "is" 
for  "be"  before  "not  sufficient"  and  (b)  "is"  for 
"shall  be"  before  "entitled." 

2.  Amended  by  Code  Amdts.  1875-T6,  p. 
104.  (1)  omitting  "at  the  end  of  the  year"  be- 
fore "as  required  in  this  chapter,"  and  (2)  sub- 
stituting   "oroof"    for   "proofs." 

3.  Amendment  by  Stats.  1901,  p.  229;  un- 
constitutional.    See  note  ante.   §  5. 

4.  Amended  by  Stats.  1907.  p.  727;  the  code 
commissioner  saying,  "The  section  as  amended 
applies  only  to  the  settlement  of  an  account 
rendered  after  the  expiration  of  the  time  for  the 
presentation  of  claims." 

Scope  of  jurisdiction.  Under  this  section 
and  §  1504,  ante,  all  debts,  after  allowance 
by  the  executor  or  administrator,  and  ap- 
proval by  the  court,  are  to  be  paid,  subject 
to  the  direction  of  the  court,  in  due  course 
of  administration.  Nordstrom  v.  Corona 
City  Water  Co.,  155  Cal.  206;  132  Am.  St. 
Eep.  81;  100  Pac.  242.  Where  the  maker  of 
a  note  has  an  option  to  pay  it  in  corporate 
stock,  and  the  payee  presents  the  note  as 
a  claim  against  the  estate  of  the  deceased 
maker,  the  probate  court,  after  the  allow- 
ance and  approval  of  such  claim,  has  juris- 
diction to  order  its  payment  by  the 
transfer  of  stock.  Estate  of  Vance,  152 
Cal.  760;  93  Pac.  1010.  The  court  has  no 
jurisdiction  to  order  payment  of  an  allowed 
portion  of  a  disputed  claim,  in  advance  of 
the  settlement  of  the  administrator's  ac- 
count, and  without  statutory  notice  of 
such  order,  given  in  the  manner  provided 
for  the  settlement  of  accounts.  Estate  of 
Spanier,  120  Cal.  698;  53  Pac.  357;  Estate 
of  McDougald,  143  Cal.  476;  77  Pac.  443. 
An  order  for  the  payment  of  the  debts  of 
a  decedent's  estate  as  the  circumstances 
may  require,  made  by  a  superior  court  sit- 
ting in  a  probate  proceeding,  is  within  its 
general  jurisdiction,  and  is  a  part  of  the 
settlement  of  the  account  of  an  adminis- 
tratrix; hence,  an  objection,  made  after 
the  decree  ordering  a  claim  to  be  paid  has 
become  final,  that  it  was  never  presented 
to     the     administratrix,    comes    too    late. 


Harter  Co.  v.  Geisel,  18  Cal.  Apn.  2S2;  122 
Pac.  1094. 

Paj-raent  ordered  when.  In  the  ease  of 
an  insolvent  estate  of  a  deceased  person,  a 
valid  order  for  the  payment  of  a  claim  of 
a  particular  creditor,  whether  or  not  his 
claim  is  preferred,  cannot  be  made,  except 
upon  the  settlement  of  the  account  of  the 
administrator,  after  notice  given  as  pre- 
scribed by  statute.  Estate  of  Smith,  117 
Cal.  505;  49  Pac.  456.  Where  the  account 
of  the  administrator  shows  money  on  hand, 
it  is  the  duty  of  the  court  to  order  the  pay- 
ment of  the  debts  as  circumstances  may 
require;  and  it  is  error  for  the  court  to 
deny  such  order  to  the  extent  that  the 
funds  on  hand  justify.  Estate  of  Sylvar,  1 
Cal.  App.  35;  81  Pac.  663;  and  see  Pico  v, 
De  la  Guerra,  18  Cal.  422;  Estate  of  Crosby, 
55  Cal.  574. 

Decree  a  judgment.  A  decree  directing 
the  payment  of  a  claim,  after  its  allowance 
and  approval,  is  a  judicial  determination 
of  the  rights  of  the  parties,  and  possesses 
all  the  elements  of  a  final  judgment.  Ma- 
graw  V.  McGIynn,  26  Cal.  421. 

Claims  not  payable  before  settlement, 
and  court  determines  liability.  See  note 
ante,  §  1637. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  648,  §82.  See  (Jray  v.  Palmer,  9  Cal.  636; 
Pico  V.  De  la  Guerra,  18  Cal.  431;  Tompkins  v. 
Weeks,  26  Cal.  59;  Broderick's  Estate,  Myrick'a 
Prob.  19;  Magraw  v.  M'cGlynn,  26  Cal.  431; 
Estate  of  Isaacs,  30  Cal.  112.  Interest  and  com- 
missions. See  also  Fox  v.  Minor,  32  Cal.  126, 
91  Am.  Dec.  566,  commenting  on  and  affirming 
Magraw  v.  McGlynn,  26  Cal.  420,  requiring  pay- 
ments in  the  kind  of  monev  received.  Wallis  v. 
Walker,  37  Cal.  426,  99  Am.  Dec.  290,  cited  in 
note  next  preceding.  See  legislative  act  pre- 
scribing the  manner  of  the  payment  of  claims. 
Brenham  v.  Story,  39  Cal.  185.  In  Estate  of 
Den,  39  Cal.  70,  the  court  below  directed  the 
executors  to  pay,  pro  rata,  upon  the  claims 
against  the  estate,  in  gold  coin.  The  court  say: 
"The  record  does  not  disclose  the  particular  char- 
acter of  the  claims  themselves,  other  than  that 
they  are  'approved  and  upon  file,'  Nor  does  it 
appear  that  they  were  originally,  in  terms,  made 
payable  in  any  particular  description  of  cur- 
rency. The  basis  of  the  order  is,  however,  the 
allegation  found  in  the  petition  of  the  creditors, 
that  there  was  in  the  hands  of  the  executors  a 
large  siim  of  money,  in  gold  coin,  assets  of 
the  estate,  which  it  was  their  duty  to  apply  to 
the  payment  of  the  chiimi  of  the  petitioneis. 
If  this  averment  had  been  proved,  then  the  order 
of  the  court,  on  the  authority  of  Magraw  v. 
McGlynn,  26  Cal.  421,  would  be  correct." 


§  1648.  Provision  for  disputed  and  contingent  claims.  If  there  is  any 
claim  not  due,  or  any  contingent  or  disputed  claim  against  the  estate,  the 
amount  thereof,  or  such  part  of  the  same  as  the  holder  would  be  entitled 
to  if  the  claim  were  due,  established,  or  absolute,  must  be  paid  into  the 
court,  and  there  remain,  to  be  paid  over  to  the  party  when  he  becomes  en- 
titled thereto ;  or,  if  he  fails  to  establish  his  claim,  to  be  paid  over  or  dis- 
tributed as  the  circumstances  of  the  estate  require.  If  any  creditor  whose 
claim  has  been  allowed,  but  is  not  yet  due,  appears  and  assents  to  a  deduc- 
tion therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet  to  run,  he 
is  entitled  to  be  paid  accordingly.     The  payments  provided  for  in  this  sec- 
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tion  are  not  to  be  made  when  the  estate  is  insolvent,  unless  a  pro  rata  dis 
tribution  is  ordered 


Legislation  §  1648.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §244),  (1)  omitting 
"or"  before  '•established";  (2)  substituting  (a) 
"must"  for  "shall"  after  "absolute,"  (b)  "and 
there"  for  "where  it  shall"  before  "remain,"  (c_) 
"becomes"  for  "shall  become,"  and  (d)  "fails 
for  "fail";  (3)  omitting  "provided  that"  after 
"require"  and  beginning  a  new  sentence  with  "If 
any  creditor";  (4)  substituting  (a)  "appears 
and  assents"  for  "'shall  appear  and  assent/  and 
(b)  "is"  for  "shall  be"  before  "entitled";  and 
(5)  adding  the  final  sentence,  beginning  "The 
payments." 

Application  of  section.  The  court  has  no 
statutory  authority  to  ascertain  the  proba- 
ble deficiency  and  direct  that  a  contingent 
dividend  thereon  be  retained  until  the  ac- 
tual deficiency  shall  be  determined.  Estate 
of  McDougald,  146  Cal.  196;  79  Pae.  875. 
Contingent,  disputed,  and  immature  claims 
are  provided  for  in  this  section,  so  as  not 
to  prevent  a  speedy  settlement.  Estate  of 
Crosby,  5.5  Cal.  574.  This  section  contem- 
plates that  an  amount  shall  be  paid  into 
court    for    the    benefit    of    the    contingent 


claim,  equal  to  the  amount  that  would  be 
pavable  thereon  if  the  whole  of  it  were 
established  as  absolute.  Estate  of  Mc- 
Doui^ald.  146  Cal.  196;  79  Pac.  875. 

"Estate,"  defined.  The  word  "estate,"  as 
used  in  this  section,  signifies  all  of  the  de- 
cedent's property.  Estate  of  Hincidey,  5S 
Cal.  457. 

Contingent  claims,  what  are.  A  con- 
tingent claim  is  not  distinguished  from 
other  claims  by  the  qualifying  words  ''not 
due,"  but  by  the  words  "not  absolute,"  as 
in  this  section.  Verdier  v.  Roach,  96  Cal. 
467;  31  Pac.  554.  A  matured  mortgage  in- 
debtedness against  an  estate,  before  fore- 
closure, is  not  a  contingent  claim,  within 
the  meaning  of  this  section.  Estate  of  Mc- 
Dougald,  146  Cal.  196;  79  Pac.  875. 

CODE  COMMISSIONERS'  NOTE.  See  note  to 
preceding  section,  and  cases  there  cited;  also 
note  and  cases  under  §1643,  ante;  and  Estate 
of  Cook,  14  Cal.  130,  cited  in  note  to  next  sec- 
tion. 


8  1649  After  decree  for  payment  of  debts,  executor  personally  liable  to 
creditors.  When  a  decree  is  made  by  the  court  for  the  payment  of  cred- 
ito'^s,  the  executor  or  administrator  is  personally  liable  to  each  creditor  for 
his  allowed  claim,  or  the  dividend  thereon,  and  execution  may  be  issued  on 
such  decree  as  upon  a  judgment  in  the  court,  in  favor  of  each  creditor,  and 
the  am  pr^ceedfng  may  b;  had  under  such  execiition  as  under  execu  ion  in 
other  cases.  The  executor  or  administrator  is  liable  therefor  on  his  bond 
to  each  creditor. 


Legislation  §  1649.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  245,  which 
read:  "Whenever  a  decree  shall  be  made  by  the 
probate  court  for  t'.ie  payment  of  creditors,  the 
executor  or  administrator  shall  be  personally 
liable  to  each  creditor  for  his  claim,  or  the  divi- 
dend thereon,  and  execution  may  be  issued  on 
such  decree,  as  upon  a  judgment  in  the  district 
court,  in  favor  of  each  creditor,  and  the  same 
proceeding  mav  be  had  under  such  execution  as 
if  it  had  been  issued  from  the  district  court. 
The  executor  or  administrator  shall  also  be  liable 
on  his  bond  to  each  creditor."  When  enacted 
in  1872,  §  1649  read  As  at  present,  except  for 
the  amendment  of  1880. 

2.  Amended  by  Code  Amdts.  1880.  p.^  101, 
(1)  omitting  (a)  "probate"  before  "court"  in  the 
first  instance,  and  (b)  "district"  before  court 
in  the  second  instance;  and  (2)  _  substituting 
"as  under  execution  in  other  cases"  for_  'as  u 
it  had  been  issued  from  the  district  court." 

Scope  of  jurisdiction.  In  order  to  ren- 
der at  once  effectual  the  decree  requiring 
the  executor  to  pay  the  claim  of  a  creditor, 
the  statute  has  declared  that  the  executor 
shall  be  personally  liable  for  the  payment 
decreed  to  be  made.  Magraw  v.  MeGlynn, 
26  Cal.  421.  The  court  has  no  power  to 
order  an  administrator  to  pay  the  balance 
of  the  estate  into  court,  and  that  he  be 
thereupon  discharged;  he  is  responsible  for 
the  assets  until  paid  out  by  him  under  the 
directions  of  the  court.  Estate  of  Sarmcnt. 
123  Cal.  333;  55  Pac.  1015.  Upon  the  entry 
of   the   order   for   the   payment   of    claims 


against  the  estate,  the  administrator  be- 
comes liable  therefor  to  the  creditors,  both 
personally  and  upon  his  bond,  and  each 
creditor  is  entitled  to  an  execution  against 
him  therefor;  and  the  administrator  can- 
not escape  liability  by  complying  with  an 
order  to  pay  the  money  into  court,  which 
the  court  has  no  power  to  make.  Estate  of 
Sarment,  123  Cal.  331;  55  Pac.  1015. 

Creditors  parties  to  settlement  of  ac- 
count when.  An  order,  connected  in  time 
with  the  settlement  of  the  account,  for 
the  payment  of  a  dividend  to  the  creditors 
whose  claims  have  been  allowed,  is  not  a 
part  of  the  order  settling  the  account,  but 
is  a  part  of  the  administration  of  the 
estate  as  a  whole,  and  does  not  make  non- 
appearing  creditors  interested  in  such  divi- 
dend parties  to  the  proceeding  for  the 
settlement  of  the  account.  Estate  of  Mc- 
Dougald,  143  Cal.  476;  77  Pac.  443. 

Collateral  and  direct  attack.  A  decree 
of  the  probate  court,  ordering  a  claim  to 
be  paid,  rendered  on  petition  of  the  ad- 
ministrator, and  without  objection  by  him, 
is  final  and  conclusive,  and  cannot  be  as- 
sailed either  collaterally  or  directly  on  the 
ground  that  it  was  rendered  on  insufficient 
evidence.    Estate  of  Cook,  14  Cal.  129. 

"Claim"  against  estate,  defined.  See 
note  ante,  §§  1636,  1645. 
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CODE  COMMISSIONERS'  NOTE.  Decree,  Cossit  v.  Biscoe,  12  Ark.  95;  Austin  v.  Lamar, 
when  entered,  binds  the  executor  or  adminis-  23  Miss.  189),  and,  like  any  other  judgment  of 
trator  personally  for  the  payment  of  the  creditor  a  court  having  competent  jurisdiction  and  prop- 
named,  and  an  execution  may  issue  thereon.  It  erly  exercising  it,  it  cannot  be  assailed  collat- 
is  a  judicial  determination  of  the  rights  of  the  erally,  nor  at  all,  for  want  of  sufficient  evidence, 
parties,  and  possesses  all  the  elements  of  a  final  Id.;  see  also  notes  to  preceding  sections  of  this 
judgment    (Estate    of    Cook,    14    Cal.    130,    citing  article. 

§  1650.     Claims  not  included  in  order  for  payment  of  debts,  how  disposed 

of.  When  the  accounts  of  the  administrator  or  executor  have  been  settled, 
and  an  order  made  for  the  payment  of  debts  and  distribution  of  the  estate, 
no  creditor  whose  claim  was  not  included  in  the  order  for  payment  has  any 
right  to  call  upon  the  creditors  who  have  been  paid,  or  upon  the  heirs, 
devisees,  or  legatees  to  contribute  to  the  payment  of  his  claim ;  but  if  the  exec- 
utor or  administrator  has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such  creditor  may  re- 
cover on  the  bond  of  the  executor  or  administrator  the  amount  of  his  claim, 
or  such  part  thereof  as  he  would  have  been  entitled  to  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim  was  not  due  ten 
months  before  the  day  of  settlement,  or  whose  claim  was  contingent  and  did 
not  become  absolute  ten  months  before  such  day. 

Legislation  §  1650.     Enacted  March  11,  1873  words    "not   absolute,"   as   in   this   section, 

(based  on  Probate  Act   1851,    §246),    (1)    sub-  Verdier  V.  Eoach,  96  Cal.  467 ;  31  Pac.  5.54. 

stituting    (a)    "has"  for  "shall  have'     after    'pay-  Provi«;ion     for    rontitio-ptit    rloimt!        Spp 

ment"   and   before    "failed,"    and    (b)    "in    section  rrOVlSlOll     lOr     contingent     Claims.       bee 

1491"  for  "by  this  act";    (2)    omitting  "provided  note  ante,  §  164S. 

that"   and  beginning  a   new  sentence  with   "This  Liability  of  heirs  for  debts  of  ancestors.     See 

section.  notes  48   Am.   Dec.   395;    112   Am.    St.    Rep.    107; 

p  1      T         T>        A        Q  Q 

Terms  defined.     The  word   "estate,"  as 

used    in    this   section    is  the   eauivaleAt    of  ^°^^    COMMISSIONERS'    NOTE.      See    note 

used  m   tnis  section    is  tne   equnaient   or        ^^^  ^^^^^  ^^^^^  ^^  preceding  section;  see  Estate 

the  term  "distributable  assets.  '    Lstate  or  of  Knight,   set  out   in  note   to   §  1643,   ante,   and 

Hinckley,  58  Cal.  457.     A  contingent  claim  therein,    also,    Myers    v.    Mott;    see    also    "Con- 

„4.    A- „<  ;„„,^ir.\,^;i    4?..^^    ^+v,rt..    nlr,^,-,To   v,v  ting-ent  Claims,"  note  to  §  1645,  ante,  and  Estate 

IS  not  distinguished  from  other  claims  by  ^^  5^^,^^  39  ,^,^j    .^q.  ..j^ej^ee,"  in  note  to  §  1649, 

the  qualifying  words  "not  due,     but  by  the        ante;  Estate  of  Cook,  there  cited. 

§  1651.     Order  for  payment  of  legacies,  and  extension  of  time.    If  the 

whole  of  the  debts  have  been  paid  by  the  first  distribution,  the  court  must 
direct  the  payment  of  legacies  and  the  distribution  of  the  estate  among  the 
heirs,  legatees,  or  other  persons  entitled,  as  provided  in  the  next  chapter ; 
but  if  there  be  debts  remaining  unpaid,  or  if,  for  other  reasons,  the  estate  be 
not  in  a  proper  condition  to  be  closed,  the  court  must  give  such  extension  of 
time  as  mav  ho  reasonable  for  a  final  settlement  of  the  estate. 
Legislation  §  1651.     Enacted  March  11,  1872  Terms  defined.     The  word  "estate,"  as 

(based   on   Probate  Act   1851,    §  247,   as   amended         „„„  1    •       tu-  *•  •      ai-  •       1      x      * 

by  Stats.  1861,  p.  648),  (1)  omitting  "shall"  ^^^^  ^^  ^^^^  section,  IS  the  equivalent  of 
before   "have  been  paid";    (2)    substituting   (a)        the  term  "distributable  assets."    Estate  of 

''".i"^'k\  ^."    "fJ^^J'   ^f''.'^^^,?.  K    ^^^,°":'^    "direct,"        Hinckley,  58  Cal.  457. 
and   (b)     must     for     shall     before     give. 

Distribution,  proceeding  in  rem.     If  a  code  commissioners'  note,  stats.  186I, 

legacy  fall  due,  or  a  partial  distribution  of  P-  ,^f*^-  §  ^?:   ^''''\^- /^^""l^i  ^.5-*'-   ^^.^'   ^""^ 

■.,.,..■,        ijv  n        iu  Estate    of    Isaacs,    30    Cal.    Ill    (this    section   re- 

an    intestate  S    estate    should    be    made,    the  ferred   to)  ;   see  Raymond   and   Burch's  Ann.   Civ. 

probate  court  can  order  the  personal  rei)re-  Code,  title  "Legacies,"  §§  1357,  1377,  and  notes, 
sentative  to  make  the  payment  or  distribu-  Extension    of    time.     Effect    of    a    failure    to 

tion-    this   will   be   done    unnn    notice     and  enter  order  ought  not  to  affect  substantial  rights ; 

tion,   tnis  win   oe  aone  upon  notice,  ana,  ,,ut_   ^^^  ^^■^^^  ^^^   ^^^^  ^    Boyce,   12   Tex.   440. 

the   proceeding   being   in   rem,    when    such  Descents  construed,   as   also  the  vesting  of  title 

notice  is  given  the  whole  world  is  brought  at   decedent's   death    considered,    in   Hall   v.    Hall, 

in;    this    must    be    exclusive    of    a    suit    in  ^7    Miss     458;     and    Andrews    V.    Brumfield     32 

'  . .        .  I-    i_    .1  ,.  .,  Miss.    107.      Rights   of   the   administrator   settling 

equity,  m  which  the  parties  are  necessarily  debts   out    of    his    private    funds,    considered    in 

limited.    Toland  v.  Earl,  129  Cal.   148;    79  Woods  v.  Ridley,  27  Miss.  119. 
Am.  St.  Eep.  100;  61  Pac.  914. 

§  1652.  Final  account,  when  to  be  made.  At  the  time  designated  in  the 
last  section,  or  sooner,  if  within  that  time  all  the  property  of  the  estate  has 
been  sold,  or  there  are  sufficient  funds  in  his  hands  for  the  payment  of  all 
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the  debts  due  by  the  estate,  and  the 
closed,  the  executor  or  administrator 
a  settlement  of  his  administration. 

Settlcmejit  of  accounts.    Ante,  §  1628. 

Legislation  g  1652.  Enacted  March  11,  1872 
(based  o.n  Probate  Act  1851,  §  248,  as  amended 
by  Stats.  1861  p.  648),  substitutins  (1)  "has" 
for  "shall  h.ive,"  (2)  "are"  for  "shall  be,"  and 
(3)    "must"    for   "shall"    before    "render." 

Representative  discharged  of  duties 
when.  The  allowance  of  the  final  account 
of  an  executor  does  not  discharge  him 
from  his  trust,  nor  is  it  a  decree  of  dis- 
tribution, or  the  equivalent  of  such  a  de- 
cree; until  the  entry  of  a  decree  discharg- 
ing an  executor  from  liability,  he  is  not 
discharged  from  his  trust.  McCrea  v.  Ha- 
raszthv,  51  Cal.  146;  and  see  Dohs  v.  Dohs, 
60  Cah  255;  Estate  of  Rose,  80  Cal.  166;  22 
Pac.  86.  Where  the  widow  is  the  execu- 
trix and  the  sole  beneficiary  of  the  estate, 
and  the  debts  are  all  paid,  and  there  is  no 
real  necessity  for  a  final  accounting,  she  is 
entitled  to  waive  the  rendition  and  settle- 
ment of  such  account,  and  to  obtain  a 
decree  of  distribution  upon  an  independent 
petition  therefor.  Middlecoff  v.  Superior 
Court,  149  Cal.  94;  84  Pac.  764. 

Settlement  of  account  bars  action  when. 
The  settlement  of  the  final  account  of  the 
executor  is  a  bar  to  an  action  by  the  heirs 
against  the  executor,  to  recover  the  value 
of  certain  personal  property,  alleged  to  be 
in  his  possession,  belonging  to  the  estate. 
Grady  v.  Porter,  53  Cal.  680;  Dean  v.  Su- 
perior Court,  63  Cal.  473;  Tobelman  v. 
Hildebrandt,  72  Cal.  313;  14  Pac.  20;  Es- 
tate of  Grant.  131  Cal.  426;  63  Pac.  731; 
Silva  V.  Santos,  138  Cal.  536;  71  Pac.  703. 

Executors  account  as  trustees  in  probate 
when.  Where  the  executors  are  also,  by 
the  will,  appointed  as  trustees  to  control 
and  manage  the  residue  of  the  estate,  ami 
to  distribute  it  among  certain  beneficiaries, 
a  court  of  equity  has  no  jurisdiction  of  a 
bill  to  enforce  an  accounting  of  the  trust 


estate  be  in  a  proper  condition  to  be 
must  render  a  final  account,  and  pray 

estate,  pending  administration  of  the  estate 
in  the  probate  court:  until  distribution, 
the  executors,  named  as  trustees,  hold  the 
property  as  executors,  and  must  account  to 
the  probate  court  for  all  property  of  the 
estate  received  by  them  and  for  the  man- 
agement thereof.  Dougherty  v.  Bartlett, 
100  Cal.  496;  35  Pac.  431. 

Appeal.  Where  an  executor  does  not 
appeal  from  the  decree  settling  his  final 
account  and  determining  the  amount  in  his 
hands  for  distribution,  the  determination 
being  within  the  jurisdiction  of  the  court, 
errors,  if  any,  committed  by  the  court  in 
reaching  its  conclusion  cannot  be  inter- 
fered with  upon  appeal  from  the  order  of 
distribution.  Estate  of  Burdick,  112  Cal. 
387;  44  Pac.  734.  Upon  an  appeal  by  an 
heir  from  an  order  settling  the  executor's 
final  account,  the  executor  is  the  only 
party  to  be  served  with  notice.  Estate  of 
Delaney,  110  Cal.  563;  42  Pac.  981. 

Court  may  compel  account  of  personal 
property.    See  note  ante,  §  1626. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p_  648,  §  84  ;  see  references  in  note  to  preceding 
section. 

1.  With  regard  to  extra  allowances  to  admin- 
istrators in  the  settlement  of  his  accounts,  con- 
sult Gorden  v.  West,  8  N.  H.  444;  but  see  also 
§  1614,  ante,  and  note;  Evarts  v.  Nason,  11 
Vt.  122. 

2.  Reasonable  and  necessary.  Glover  v.  HoUoy, 
2  Bradf.  (N.  Y.)  291;  Ilasler  v.  Hasler,  1  Bradf. 
248;  Fisher  v.  Fisher,  1  Bradf.  335;  Ames  v. 
Downing,  1  Bradf.  321.  Partnership  assets  ought 
not  to  be  charged  to  administrator.  Thomson  v. 
Thomson,  1  Bradf.  24 ;  Mann  v.  Lawrence,  3 
Bradf.  424. 

3.  Matters  of  set-off.  See  Hills  v.  Tallman,  21 
Wend.  674;  Dudley  v.  GrisVold,  2  Bradf.  24; 
Merchant  v.  Merchant,  2  Bradf.  432  ;  Montgomery 
V.  Dunning,  2  Bradf.  220.  Interest  against  ad- 
ministrator. Ogilvie  V.  Ogilvie,  1  Bradf.  356; 
King  V.  Morrison,  1  Pen.  &  W.  (Pa.)  188.  Debt 
lost  bv  mistake,  but  bona  fide;  loss  by  specula- 
tion.   Callaghan  v.  Hall,  1  Serg.  &  R.  (Pa.)  241. 


§  1653.  Neglect  to  render  final  account,  how  treated.  If  he  neglects  to 
render  his  account,  the  same  proceedings  may  be  had  as  prescribed  in  this 
chapter  in  regard  to  the  first  account  to  be  rendered  by  him ;  and  all  the  pro- 
visions of  this  chapter  relative  to  the  last-mentioned  account,  and  the  notice 
and  settlement  thereof,  apply  to  his  account  presented  for  final  settlement. 

and   (2)    omit- 


Proceedings  to  enforce  account 
1630. 


Ante    §§  1628—        stituting   "neglects"   for  "neglect," 
ting   "shall"   before   "apply." 

CODE  COMMISSIONERS'  NOTE.    See  note  to 
Legislation  §  1653.      Enacted  March  11,  1872         §1J51,    and    r.foremes    therein.      First    account- 
(based   on   Probate   Act    1851,    §249),    (1)    sub-        j^g^     See  §  1622,  ante,  and  note. 


§  1658 


PARTITION,  DISTRIBUTION,  AND  SETTLEMENT  OF   ESTATES. 
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CHAPTER  XI. 

PAETITION,  DISTEIBUTION,   AND   FINAL   SETTLEMENT   OF  ESTATES. 

Article  I.     Partial  Distribution  Prior  to  Final  Settlement.     §§  1658-1663. 
II.     Distribution  on  Final  Settlement.     §§  1664-1670. 
in.     Distribution  and  Partition.     §§  1675-1686. 

IV.     Agents  for  Absent  Interested  Parties.     Discharge  of  Executor  or  Administra- 
tor.    §§  1691-1698. 
V.     Accounts  of  Trustees.     Distribution.     §§  1699-17031^. 


ARTICLE  I. 

PARTIAL  DISTRIBUTION  PRIOR  TO  FINAL  SETTLEMENT. 


§  1662.  Order  for  payment  of  bond,  and  suit 
thereon. 

§  1663.  Any  heir,  devisee,  or  legatee  may  peti- 
tion the  court  for  distribution  of  net 
proceeds.  Order  of  court.  Bond.  [Re- 
pealed.] 


§  1658.     Payment  of  legacies. 

§  1659.     Notice  of  application  for  legacies. 

§  1660.  Executor,  or  other  person  interested, 
may  resist  application. 

§  1661.  Prayer  of  applicant  granted.  Legatee's 
bond.  Executor  to  deliver  heirs'  por- 
tion. 

§  1658.  Payment  of  legacies.  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administration,  any  heir,  dev- 
isee, legatee  (or  his  assignee,  grantee  or  successor  in  interest)  may  present 
his  petition  to  the  court  for  the  legacy  or  share  of  the  estate  to  which  he  is 
entitled,  or  any  portion  thereof,  to  be  given  to  him  upon  his  giving  bonds, 
with  security,  for  the  payment  of  his  proportion  of  the  debts  of  the  estate. 

Payment    of   legacies,    order    of   appropriation        enable  the  executor  at  least  to  make  the 

proper  opposition  or  defense;  if  it  accom- 
plishes this,  it  serves  the  purposes  for 
which  the  pleadings  are  required.  Estate 
of  Murphy,  145  Cal.  464;  78  Pae.  960. 

Petition  in  language  of  statute  sufficient. 
See  note  post,  §  1661. 

Showing  rectuired  on  petition  for  partial 
distribution.   See  note  post,  §  1661. 

WTiat  considered,  at  hearing.  On  an  ap- 
plication for  the  payment  of  a  legacy,  the 
court  is  not  required  to  take  into  con- 
sideration the  amount  that  may  be  re- 
quired for  a  purpose  authorized  by  the 
will,  where  it  appears  that  if  the  money 
on  hand  is  insufficient,  after  other  Y'ay- 
ments  are  made,  resort  may  be  had  to  the 
realty;  the  petitioner  is  not  required  to 
await  such  expenditure  before  being  en- 
titled to  receive  his  legacy.  Estate  of 
Chosney,  1  Cal.  App.  30;  81  Pa'c.  679. 

Duty  and  authority  of  judge  to  decree 
partial  distribution.  The  probate  .judge 
should  proceed  with  great  caution,  and 
very  much  is  left  to  his  discretion,  in  de- 
termining whether  a  partial  distribution 
can  be  safely  made:  persons  interested  in 
the  estate  have  very  little  protection  in 
this  proceeding.  Estate  of  Painter,  115 
Cal.  635;  47  Pac.  700.  The  court  may  de- 
termine the  rights  of  the  applicant  to  a 
share  of  the  estate,  and  what  share,  upon 
the  hearing  of  the  petition  for  partial  dis- 
tribution, as  being  involved  therein,  or 
may  defer  the  distribution,  and  direct  suit 
to  be  brought  under  §  1664,  post,  to  deter- 
mine the  extent  of  the  applicant's  interest. 
Estate  of  Painter,  115  Cal.  635;  47  Pac.  700, 


for.    Civ.  Code,  §  1360. 

Proportion  of  debts  for  -wliich  legatee,  etc., 
liable.    Civ.   Code,  |  1377.      See  ante,  §  1650. 

Partfal  distribution.    Post,  §  1661. 

Legislation  §  1658.  1.  Enacted  March  11, 
1S73  (based  on  Probate  Act  1851,  §  250,  as 
amended    by    Stats.    1861,    p.    648),    substituting 

(1)  "from"    for    "after,"    before    "the    issuing," 

(2)  "for"  for  "that"  after  "court"  and  before 
"legacy,"  and  (3)  "to"  for  "may"  before  "be 
given." 

3.  Amendment  by  Stats.  1901,  p.  229;  un- 
constitutional.   See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  991;  the  code 
commissioner  saying,  "Inserts  the  words  'or  any 
portion  thereof,'  to  make  the  section  agree  with 
Fubd.  2  of  §  1661." 

4.  Amended  by  Stats.  1911,  p.  1085,  (1) 
striking  out  "or"  before  "legatee,"  and  (2)  add- 
ing "(or  his  assignee,  grantee  or  successor  in 
interest) ." 

Application  of  article.  This  section  and 
the  next  succeeding  ones  of  this  article  re- 
late to  "partial  distribution  prior  to  final 
settlement":  a  presentation  of  representa- 
tive's accounts  is  a  prerequisite  to  final 
distribution.  Estate  of  Gird,  157  Cal.  534; 
137  Am.  St.  Rep.  131;  108  Pac.  499. 

Form  and  contents  of  petition.  The  code 
does  not  attempt  to  prescribe  the  form  or 
contents  of  the  petition;  but  it  is  clear 
that  elaborate  pleadings  are  not  required 
or  contemplated  in  the  proceeding,  nor,  so 
far  as  the  executor  is  concerned,  are  they 
necessary.  Estate  of  Murphy,  145  Cal.  464; 
78  Pac.  960.  A  statement  of  the  ultimate 
facts  concerning  the  nature  of  the  estate 
and  the  amount  of  the  debts,  which  the 
court  must  find  to  exist  before  the  making 
of  the  order  for  partial  distribution,  af- 
fords sufficient  information  of  the  grounds 
on  which  the  application  will  be  made,  to 
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§§  1659, 1660 


The  court  has  no  authority,  under  this  sec- 
tion, to  decree  a  partial  distribution  of  the 
estate  of  the  decedent,  upon  the  petition 
of  the  executor.  Estate  of  Letellier,  74 
Cal.  311;  15  Pac.  847;  Alcorn  v.  Buschke, 
133  Cal.  655;  66  Pac.  15.  No  express 
authority  for  decreeing  partial  distribu- 
tion of  an  estate  in  the  hands  of  a  special 
administrator  is  found  in  the  statute.  Es- 
tate of  Welch,  106  Cal.  427;  39  Pac.  805. 

Court  not  precluded  from  ordering  pay- 
ment, though  action  pending  on  rejected 
claim.    See  note  i)ost,  §  1663. 

Liability  of  executor  under  decree  of 
partial  distribution.  An  executor  is  liable 
as  such,  under  a  decree  of  partial  distribu- 
tion, until  the  money  is  paid  over  to  the 
distributees  as  directed.  McCloud  v.  Hew- 
lett, 135  Cal.  361;  67  Pac.  333. 

Bond  for  payment  of  debts.  The  credi- 
tors of  the  estate  are  not  to  be  deprived 
of  their  lien  upon  the  assets,  and  given  a 
bond  in  lieu  thereof;  the  court  should  see 
to  it  that  there  are  sufficient  assets  left  to 
pay  the  creditors,  without  recourse  to  the 
bond  given  upon  partial  distribution,  the 
requirement  of  a  bond  being  only  addi- 
tional security  to  provide  against  unfore- 
seen liabilities  and  errors  in  judgments. 
Estate  of  Painter,  115  Cal.  635;  47  Pac. 
700.  After  more  than  one  year  has  elapsed 
from  the  issuance  of  letters  testamentary, 
and  all  allowed  claims  against  the  estate 


have  been  paid,  the  court  may  order  a 
partial  distribution  of  the  estate  to  the 
devisees  and  legatees,  without  requiring 
them  to  give  bonds,  if  it  reserves  from  dis- 
tribution sufficient  other  property  to  pay 
all  contested  claims.  Estate  of  Crocker, 
105  Cal.  308;  38  Pac.  954. 

Bond  is  given  to  secure  contested  claims, 
or  those  coming  in  after  making  of  order. 
See  note  post,  §  1661. 

In  what  cases  bond  may  be  dispensed 
with.    See  note  post,  §  1661. 

Partial  distribution  to  illegitimate  child. 
See  note  post,  §  1664. 

Collateral-irLheritance  tax  deducted  upon 
legacy.    See  note  post,  §  1661. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  248,  §  85.  The  rents  and  profits  of  the  realty 
coming  after  the  death  of  the  testator  are  not 
personal  property  in  the  hands  of  the  adminis- 
trator, within  the  meaning  of  the  foregoing  pro- 
visions of  the  statute.  §§  1452-1544  (§§  114- 
163).  Under  the  statute  of  descents  and  distri- 
butions, and  under  the  will,  if  there  is  one,  if 
not  otherwise  provided,  the  entire  estate,  with 
its  accretions,  subject  only  to  the  lien  of  the 
administrator  or  the  executor  for  the  payment 
of  debts  and  other  purposes  of  administration, 
vests  in  the  heirs  and  devisees  immediately  on 
the  death  of  the  testator  or  intestate;  hence,  if 
not  so  required  for  these  purposes,  the  subsequent 
rents  and  profits  go  to  the  party  who  takes  the 
land  from  which  they  issue.  Estate  of  Wood- 
worth,  31  Cal.  618;  but  see  §1452,  and  note, 
ante,  and  Haymond  and  Burch's  Ann.  Civ.  Code, 
§§  1383,  1384,  and  note;  also  §  1386,  and  note; 
Blair  v.  Cisneros,  10  Tex.  34.  Where  there  is 
no  administrator,  heir  may  sue. 


§  1659.  Notice  of  application  for  legacies.  Notice  of  the  application 
must  be  given  to  the  executor  or  administrator,  personally,  and  to  all  per- 
sons interested  in  the  estate,  in  the  same  manner  that  notice  is  required  to 
be  given  of  the  settlement  of  the  account  of  an  executor  or  administrator. 

a  petition  by  legatees  for  a  partial  dis- 
tribution, served  on  the  executors  only,  is 
insufficient;  notice  must  be  posted  to  ac- 
quire jurisdiction  of  all  legatees  and  credi- 
tors. Estate  of  Mitchell,  126  Cal.  248:  58 
Pac.  549. 

Vacating  order  denying  petition.  The 
notice  of  the  hearing  of  a  motion  to  vacate 
an  order  denying  a  petition  for  partial  dis- 
tribution, and  of  an  application  for  an 
order  granting  such  petition,  which  is 
served  upon  the  executors  only,  without 
any  posting  of  notice  to  acquire  jurisdic- 
tion of  all  legatees  and  creditors,  is  in- 
sufficient to  give  jurisdiction  to  make 
cither  order.  Estate  of  Mitchell,  126  Cal. 
248;  58  Pac.  549. 

Partial  distribution  to  illegitimate  child. 
See  note  post,  §  1604. 

Notice  of  settlement  of  account  of  ex- 
ecutor or  administrator.  See  note  ante, 
§  1033. 


Notice  of  settlement  of  account.    Ante,  §  1633. 

Legislation  §  1659.  Enacted  March  11,  1873 
(based  on  Probate  Act  1851,  §  251,  as  amended 
by  stats.  1861,  p.  648),  substituting  "must"  for 
"shall"   after   "application." 

Jurisdiction  acquired  how.  Where  per- 
sonal notice  of  the  application  was  served 
upon  the  executors,  and  the  clerk  caused  to 
be  posted,  for  five  days,  in  three  public 
places  in  the  city  and  county,  a  notice  "to 
all  i^ersons  interested  in  the  estate"  to  ap- 
pear and  show  cause  why  said  petition 
should  not  be  granted,  the  court  acquired 
jurisdiction  over  all  parties  interested  in 
the  estate,  to  hear  the  application.  Estate 
of  Ryer,  110  Cal.  556 ;  42  Pac.  1082. 

Notice  must  be  given.  Notice  of  a  peti- 
tion by  legatees  for  a  partial  distribution 
must  be  given  by  posting,  as  others  than 
the  executors  may  have  an  interest  ad- 
verse to  the  petition;  mere  service  of 
notice  upon  the  executors  alone  does  not 
confer  jurisdiction.  Estate  of  Mitchell.  126 
Cal.  248;  58  Pac.  549.  Notice  of  the  hear- 
ing of  a  motion  to  vacate  an  order  denying 


CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  248.  §  86.  See  §1633  (§233),  ante,  and 
note;  Estate  of  Woodworth,  31  Cal.  599. 


§  1660.  Executor,  or  other  person  interested,  may  resist  application.  Tlio 
executor  or  administrator,  or  any  person  interested  in  the  estate,  may  ap- 
pear at  the  time  named  and  resist  the  application. 


§1661 


PARTITION,   DISTRIBUTION,   AND  SETTLEMENT   OF   ESTATES. 
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Any  person  interested.    Ante,  §  1635. 

Legislation  §  1660.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  252,  which 
read:  "The  executor  or  administrator,  or  any  per- 
son interested  in  the  estate,  may  appear  and  re- 
sist the  application,  or  any  other  heir,  devisee, 
or  legatee,  maj-  make  a  similar  application  for 
himself."  When  enacted  in  1?72,  §  1660  read 
as  at  present,  except  for  the  amendment  of  1907. 

2.  Amended  by  Stats.  1907,  p.  091,  omitting 
"or  any  other  heir,  devisee,  or  legatee  may  make 
a  similar  application  for  himself,"  at  the  end  of 
the  section;  the  code  commissioner  saying,  "This 
prevents  the  abufie  of  an  heir,  devisee  or  legatee 
making  application  at  such  a  hearing,  and  having 
it  disposed  of   without  notice   to   the   world." 

Duty  of  administrator  to  remain  neutral. 

It  is  the  settled  law  of  this  state  that  the 
administrator  cannot  represent  either  side 
of  a  contest  between  heirs,  devisees,  or 
legatees  contesting  for  the  distribution  of 
the  estate;  he  cannot  litigate  the  claims  of 
one  set  against  the  other:  his  duty  is  to 
preserve  the  estate,  and  distribute  it  as 
the  court  shall  direct.  Roach  v.  Coflfev,  73 
Cal.  281;  14  Pac.  840;  Estate  of  .Jessup,  80 
Cal.  625;  22  Pac.  260;  Goldtree  v.  Thomp- 
son, S3  Cal.  420;  23  Pac.  383;  Estate  of 
Sanborn,  98  Cal.  103;  32  Pac.  865;  Estate 
of  Welch,  106  Cal.  427;  39  Pac.  805;  Estate 
of  Heydenfeldt,  117  Cal.  551;  49  Pac.  713; 
Jones  V.  Lamont,  118  Cal.  499;  62  Am.  St. 
Rep.  251;  50  Pac.  766;  Rver  v.  Fletcher 
Ryer  Co.,  126  Cal.  482;  58  Pac.  908;  Estate 
of  Healy,  137  Cal.  474;  70  Pac.  455;  Mc- 
Cabe  V.  Healy,  138  Cal.  81;  70  Pac.  1008. 
The  executor,  while  authorized  to  resist 
the  application  for  partial  distribution, 
has  no  interest  in  having  the  property  go 
to  one  rather  than  to  another  of  contend- 
ing claimants.  Estate  of  Young,  149  Cal. 
173;  85  Pac.  145. 


Choses     in     action     distributed     when. 

Choses  in  action  should  not  be  distributed 
on  a  petition  for  partial  distribution,  in 
opposition  to  the  wishes  of  certain  parties 
in  interest,  and  of  the  executors.  Estate  of 
Colton,  164  Cal.  1 ;  127  Pac.  643. 

Trust  established  in  equity  not  in  pro- 
bate. Where  a  partial  distribution  is  made 
according  to  the  terms  of  a  will,  but  is 
resisted  by  the  heirs  on  the  ground  that  a 
bequest  in  the  will  was  void  as  creating  a 
secret  and  invalid  trust,  the  remedy  of  the 
heirs  is  not  in  the  probate  court,  by  opposi- 
tion to  the  bequest,  but  is  in  an  indepen- 
dent suit  in  equity  to  charge  the  legatee  of 
the  void  legacy  with  a  trust  in  favor  of 
the  heirs.  Estate  of  Sharp,  17  Cal.  App. 
634;  120 Pac.  1079. 

Construction  of  will  conclusive.  A  de- 
cree of  partial  distribution,  as  modified  on 
appeal,  is  a  conclusive  adjudication  as  to 
the  construction  to  be  given  to  the  will  in 
question,  and  the  rights  of  the  parties 
affected  thereby  must  be  measured  solely 
bv  it.  Hardy  v.  Mavhew,  158  Cal.  95;  139 
Am.  St.  Rep.  73;  110  Pac.  113. 

Decree  conclusive  how  far.  A  decree  of 
partial  distribution,  as  modified  on  appeal, 
is  a  conclusive  adjudication  as  to  the  con- 
struction to  be  given  to  a  will  involved, 
and  the  rights  of  the  parties  affected 
thereby  must  be  measured  solely  by  such 
decree.  Hardv  v.  Mavhew,  158  Cal.  95;  139 
Am.  St.  Rep.  73;  110  Pac.  113. 

Person  Interested  in  the  estate.  See  note 
ante,  §  1635. 

CODE  COMMISSIONERS'  NOTE.  See  Estate 
of  Woodworth,  31  Cal.  599. 


§  1661.  Prayer  of  applicant  granted.  Legatee's  bond.  Executor  to  de- 
liver heirs'  portion.  If,  at  the  hearing,  it  appears  that  the  e.state  is  but  little 
indebted,  and  that  the  share  of  the  party  applying  may  be  allowed  to  him 
without  loss  to  tlie  creditors  of  the  estate,  the  court  must  make  an  order  in 
conformity  with  the  prayer  of  the  applicant,  requiring:   - 

1.  Each  heir,  legatee,  devisee  (or  his  assignee,  grantee,  or  successor  in 
interest)  obtaining  such  order,  before  receiving  his  share  or  any  portion 
thereof,  to  execute  and  deliver  to  the  executor  or  administrator,  a  bond,  in 
such  sum  as  may  be  designated  by  the  court,  or  a  judge  thereof,  with  sure- 
ties to  be  approved  by  the  judge,  payable  to  the  executor  or  administrator. 
and  conditioned  for  the  payment,  whenever  required,  of  his  proportion  of 
the  debts  due  from  the  estate,  not  exceeding  the  value  or  amount  of  the 
legacy  or  portion  of  the  estate  to  which  he  is  entitled.  Where  the  time  for 
filing  or  presenting  claims  has  expired,  and  all  claims  that  have  been  al- 
lowed, have  been  paid,  or  are  secured  by  mortgage  upon  real  estate  sufifi- 
cient  to  pay  them,  and  the  court  is  satisfied  that  no  injury  can  result  to  the 
estate,  the  court  may  dispense  with  the  bond; 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  devisee 
(or  his  assignee,  grantee  or  successor  in  interest),  the  whole  portion  of  the 
estate  to  which  he  may  be  entitled,  or  only  a  part  thereof  designating  it. 
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§  IGGl 


If,  in  the  exeention  of  the  order,  a  partition  is  necessary  between  two  or 
more  of  the  parties  interested,  it  must  be  made  in  the  manner  hereinafter 
prescribed.  The  costs  of  these  proceedings  must  be  paid  by  the  applicant,  or 
if  there  are  more  than  one,  must  be  apportioned  equally  among  them. 

of  the  estate,  if  the  interests  of  creditora 
are  not  jeopardized,  upon  complying  with 
the  requirements  of  this  section.    Maddock 


Order. 

1.  Not    made    if    any    taxes    unpaid.     Post, 
§  1669. 

2.  Recording.    Post,  §  1719. 
Partition,    manner    of,    hereinafter    prescribed. 

Post,  §§  1675   et   seq. 

Legislation  §  1661.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851.  §§253,  254, 
255,  and  256,  which  read:  "§253.  If,  at  the 
hearing,  it  appear  that  the  estate  is  but  little  in- 
debted, and  that  the  share  of  the  party  or  parties 
applying  mav  be  allowed  to  him  or  them,  without 
injury  to  the  creditors  of  the  estate,  the  court 
shall  make  a  decree  in  conformity  with  the  prayer 
of  the  applicant  or  applicants:  Provided,  each 
one  of  them  shall  first  execute  and  deliver  to  the 
e.xecutor  or  administrator  a  bond  in  such  sum  as 
shall  be  designated  by  the  probate  judge,  and 
with  sureties  to  be  approved  by  him,  payable 
to  the  executor  or  administrator,  conditioned  for 
the  payment  by  the  heir,  legatee,  or  devisee, 
whenever  required,  of  his  proportion  of  the  debts 
due  from  the  estate."  "§  254.  Such  decree  may 
order  the  executor  or  administrator  to  deliver  to 
the  heir,  legatee,  or  devisee,  the  whole  portion 
of  the  estate  to  which  he  may  be  entitled,  or  only 
a  part  thereof."  "§  255.  If  in  the  execution 
of  such  decree  any  partition  be  necessary  between 
two  or  more  of  the  parties  interested,  it  shall  be 
made  in  the  manner  hereinafter  prescribed." 
"§  256.  The  costs  of  the  proceedings  authorized 
by  the  preceding  sections  shall  be  paid  by  the 
applicant,  or  if  there  be  more  than  one,  shall  be 
apportioned  equally  amongst  them."  The  ma- 
terial changes  from  the  section  as  enacted  in  1872 
are   noted   infra. 

3.  Amended  by  Code  Amdts.  18S0,  p.  102, 
(1)  in  subd.  1,  changing  "probate  judge"  to 
"court,  or  a  judge  thereof,"  and  (2)  making  the 
two  sentences  of  the  final  paragraph  a  part  of 
subd.  2,  and  in  the  final  sentence,  changing  "to" 
to  "shall"  before  "be  paid"  and  before  "be  ap- 
portioned." 

3.  Amendment  by  Stats.  1901,  p.  230;  un- 
constitutional.   See  note  ante,   §  5. 

4.  Amended  by  Stats.  190T,  p.  992,  adding 
the  second  sentence  to  subd.  1  ;  the  code  commis- 
sioner saying,  "The  section  as  amended  consoli- 
dates present  §§  1661  and  1663,  both  of  which 
seem  to  have  been  designed  to  accomplish  the 
same  purpose  " 

5.  Amended  by  Stats.  1911,  p.  1085,  (1)  in 
subd.  1,  (a)  striking  out  "or"  before  "devisee," 
and  (b)  inserting  "(or  his  assignee,  grantee,  or 
successor  in  interest)";  (2)  in  subd.  2,  (a) 
making  the  same  changes  as  noted  in  subd.  1, 
supra,  and  (b)  striking  out  a  comma  after  "there- 
of"   (as  to  which,   quaere). 

Petition  presented  when.  A  petition  to 
distribute  a  legacy  may  be  presented  any 
time  after  the  lapse  of  one  year  from  the 
issuance  of  letters  testamentary;  the  time 
for  its  presentation  is  not  delayed  by  sub- 
sequent proceedings,  through  which  a  sup- 
plement to  the  will  was  probated  as  part 
thereof.  Estate  of  Mayhew,  4  Cal.  App. 
162;  87  Pac.  417.  A  petition  for  the  dis- 
tribution of  a  legacy  may  be  presented 
within  the  time  prescribed,  which  is  not 
delayed  by  subsequent  proceedings  through 
which  a  supplement  to  the  will  is  probated 
as  part  thereof.  Estate  of  Mayhew,  4  Cal. 
App.  162;  87  Pac.  417.  After  the  lapse  of 
one  year  from  the  issuance  of  letters,  any 
heir  may  have  distributed  to  him  his  share 


Russell,  109  Cal.  417;  42  Pac.  139. 

Allegations  of  petition.  A  petition  for 
partial  distribution  alleging,  in  the  words 
of  this  section,  "that  said  estate  is  but 
little  indebted,  and  that  the  shares  and 
legacies  of  your  petitioners  may  now  be 
allowed  to  them,  without  loss  to  the  credi- 
tors of  the  estate  of  the  deceased,"  is  suffi- 
cient as  against  the  executor.  Estate  of 
Murphy,  145  Cal.  464;  78  Pac.  960. 

Opposed  by  executor  how.  The  executor, 
as  such,  has  no  interest  in  any  controversy 
concerning  only  the  rights  of  the  legatees 
as  between  themselves;  he  cannot  urge 
that  the  petitioning  legatees  forfeited  their 
rights  to  their  legacies  because  of  an  al- 
leged violation  of  the  will,  that  any  one 
named  therein  contesting  the  same  should 
take  nothing  under  it,  where  that  question 
affects  only  the  rights  of  residuary  devi- 
sees, and  does  not  affect  him  in  his  repre- 
sentative capacity.  Estate  of  Murphy,  14.5 
Cal.  464;  78  Pac.  960.  Where  the  executor 
appears  and  contests  the  petition  in  his 
representative  capacity  as  executor  only, 
such  appearance  does  not  entitle  him  to 
claim  rights  in  such  proceeding  which  he 
possesses  solely  as  devisee;  as  such  devisee, 
he  must  be  considered  as  one  who  has 
suffered  default.  Estate  of  Murphy,  145 
Cal.  464;  78  Pac.  960. 

Purpose  of  bond.  The  bond  is  given 
principally  to  secure  the  estate  against 
contested  claims,  or  claims  which  may 
come  in  after  the  order  is  made,  since  the 
court  is  directed  to  order  the  payment  of 
a  legacy,  only  when  it  appears  that  the 
estate  is  but  little  indebted,  and  the  share 
of  the  party  applying  may  be  allowed  to 
him  without  loss  to  the  creditors.  Estate 
of  Dunne,  65  Cal.  378;  4  Pac.  379.  It  is 
only  in  cases  where  the  time  for  present- 
ing claims  has  expired,  and  all  claims  al- 
lowed have  been  paid,  or  are  secured  by 
mortgage,  etc.,  that  the  court  is  authorized 
to  dispense  with  the  bond;  and  it  is  errone- 
ous to  dispense  with  the  bond,  upon  a 
partial  distribution  to  legatees,  where  un- 
secured claims,  allowed,  have  not  been 
paid.  Estate  of  Mitchell,  121  Cal.  391;  53 
Pac.  810. 

Questions  of  fact,  what  are.  The  ques- 
tions whether  the  estate  is  but  little 
indebted,  or  the  payment  can  be  made 
without  loss  to  the  creditors,  are  questions 
of  fact,  to  be  determined  by  the  court 
upon  a  comparison  of  the  value  of  the  es- 
tate with  the  amount  of  the  debts.  Estate 
of  Chesuey,  1  Cal.  App.  30;  81  Pac.  679, 
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Amount  on  hand  determined  how.  Upon 
petition  by  a  legatee  for  distribution  of 
the  legacy,  the  court,  in  determining  the 
amount  of  money  in  the  hands  of  the  ex- 
ecutor, is  only  required  to  deduct  the  col- 
lateral-inheritance tax  upon  the  legacy, 
and  is  not  required  to  take  into  considera- 
tion the  whole  amount  of  such  tax  upon 
the  several  bequests:  such  tax  is  not  one 
of  the  expenses  of  administration,  nor  a 
charge  upon  the  general  estate,  and  is  im- 
posed upon  the  several  amounts  of  the 
estate  to  which  the  successors  thereto  are 
respectively  entitled.  Estate  of  Chesney,  1 
Cal.  App.  30;  81  Pac.  679. 

Order  made  when.  Prior  to  final  settle- 
ment, there  may  be  a  partial  distribution, 
upon  the  giving  of  the  bond  prescribed  in 
this  section,  where  the  estate  is  but  little 
indebted,  and  distribution  may  be  made 
without  loss  to  creditors,  but  enough  prop- 
erty should  be  retained  until  final  settle- 
ment, to  pay  debts  and  expenses  of 
administration.  Estate  of  Gird,  157  Cal. 
534;  137  Am.  St.  Eep.  131;  108  Pac.  499. 
Where  the  necessary  facts  are  shown,  the 
court  must  make  an  order  requiring  of  the 
distributees  a  bond  for  the  payment  of 
their  share  of  the  debts,  and  directing  that 
the  distribution  prayed  for  be  made  when 
such  bond  has  been  given  and  approved  by 
the  court.  Brownell  v.  Superior  Court,  157 
Cal.  703;  109  Pac.  91.  Although  all  parties 
interested  are  brought  before  the  court  by 
the  notice  given  upon  the  application  for 
partial  distribution,  yet  no  default  can  be 
taken  against  them,  and  a  plenary  showing 
must  be  made  by  the  applicant  at  the 
hearing;  if  opposition  is  made,  and  the 
grounds  of  the  opposition  arc  stated  in 
writing,  that  cannot  limit  the  inquiry,  nor 
can  the  court  take  the  admission  of  con- 
testants, unless  it  clearly  appears  that  the 
admission  is  made  by  all  parties  interested 
in  the  proceeding.  Estate  of  Painter,  115 
Cal.  635;  47  Pac.  700.  Upon  the  hearing  of 
a  petition  for  a  partial  distribution  of  the 
estate,  a  plenary  showing  must  be  made  by 
the  applicant,  whether  there  is  opposition 
or  not,  that  the  estate  is  but  little  in- 
debted, that  the  applicant  is  entitled  to 
the  share  asked  for,  and  what,  when  the 
expenses  are  paid,  such  share  will  amount 
to,  and  the  only  ofiice  of  an  opposition  is 
to  rebut  this  showing.  Estate  of  Painter, 
115  Cal.  635;  47  Pac.  700;  and  see  Estate 
of  Hale,  121  Cal.  125;  53  Pac.  429.  The 
court  may  order  the  payment  to  a  legatee 
of  a  portion  of  his  legacy,  when  the  amount 
of  money  in  the  hands  of  the  executor  is 
sufficient  for  such  payment,  although  the 
sum  is  no  greater  than  the  commissions 
that  will  become  due  the  executor  upon 
final  settlement,  where  the  remaining  as- 
sets are  ample  to  satisfy  the  commissions 
and  all  other  claims.  Estate  of  Dunne,  65 
Cal.  378;  4  Pac.  379.     In  making  an  order 


for  partial  distribution  to  legatees,  it  is 
the  better  practice  to  specify  the  sum  of 
money  to  be  paid  to  each,  and  the  amount 
of  the  collateral-inheritance  tax  to  be  de- 
ducted therefrom;  and  it  is  erroneous  not 
to  deduct  payments  made  thereon,  previ- 
ously, by  the  executor,  which  were  ad- 
mitted by  the  legatees  to  have  been  re- 
ceived. Estate  of  Mitchell,  121  Cal.  391; 
53  Pac.  810.  Where,  upon  the  hearing  of 
the  petition,  it  appeared  that  all  allowed 
debts  and  all  other  legacies  had  been  paid, 
and  that  the  executor  had  on  hand  a  sum 
much  in  excess  of  the  petitioner's  legacy, 
and  that  only  an  action  for  a  compara- 
tively small  sum  upon  a  rejected  claim  was 
pending,  it  was  not  error  for  the  court  to 
direct  the  payment  of  the  legacy  and  dis- 
pense with  a  bond.  Estate  of  Chesney,  1 
Cal.  App.  30;  81  Pac.  679.  The  fact  that  a 
claim,  presented  by  the  petitioner  against 
the  estate,  has  been  rejected,  and  that  a 
suit  thereon  is  pending,  does  not  preclude 
the  court  from  making  the  order  for  pay- 
ment of  the  legacy,  any  more  than  would 
a  suit  upon  a  rejected  claim  of  any  other 
person.  Estate  of  Chesney,  1  Cal.  App.  30; 
81  Pac.  679.  Ordinarily,  a  legatee  or  dev- 
isee, or  an  heir,  is  entitled,  as  a  matter  of 
right,  to  receive  his  share  of  the  estate  at 
the  time  fixed  by  the  statute,  if  the  same 
can  be  given  to  him  without  loss  to  credi- 
tors, regardless  of  the  fact  that  it  might 
be  better  for  all  interested  in  the  estate 
that  the  property  should  be  held  in  ad- 
ministration for  a  longer  period.  Estate 
of  Glenn,  153  Cal.  80;  94  Pac.  230.  A 
party  entitled  to  receive  a  distributive 
share  of  an  estate  can  estop  himself  from 
insisting  upon  the  right  to  receive  it  at 
the  time  fixed  by  the  statute,  as  by  a  vol- 
untary agreement,  where  the  effect  of  a 
partial  distribution,  in  the  face  of  such, 
agreement,  would  be  to  injure  the  other 
heirs,  who  had  acted  upon  the  faith  of 
such  party's  nndertaking  and  promises. 
Estate  of  Glenn,  153  Cal.  SO;  94  Pac.  230. 

Decree  denied  when.  The  superior  court, 
in  the  exercise  of  its  probate  jurisdiction, 
proceeds  upon  principles  of  equity,  and  may 
refuse  an  application  for  partial  distribu- 
tion, where  the  circumstances  of  the  case 
show  that  the  claimant,  under  settled  prin- 
ciples, should  not  be  heard  to  assert  the 
right  to  immediate  possession  of  the  prop- 
erty. Estate  of  Glenn,  153  Cal.  80;  94  Pac. 
230.  The  court  properly  denied  a  petition 
for  final  distribution,  where  the  estate  was 
still  in  course  of  administration,  to  which 
unpaid  creditors  did  not  consent,  and 
which  sought  to  charge  the  assets  with  a 
lien  for  the  unpaid  debts,  legacies,  and 
expenses,  and  the  discharge  of  the  admin- 
istrator, leaving  the  distributed  property 
burdened  only  with  the  charge  of  the  sums 
due,  to  be  paid  at  the  will  of  the  dis- 
tributees, or  when  they  are  compelled  to 
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pay  them  by  suit  to  enforce  the  lien.  Es- 
tate of  Washburn,  148  Cal.  64;  82  Pac.  671. 
Where  the  costs  of  administration  are  un- 
settled and  uncertain,  the  estate  is  not  in 
a  condition  to  have  the  administration 
closed  by  a  conditional  decree;  each  credi- 
tor is  entitled  to  have  the  proceeding  in 
administration  kei)t  on  foot  and  the  prop- 
erty kept  in  legal  custody  until  his  debt 
is  paid  or  secured  in  some  manner  pro- 
vided for  in  the  statute;  he  cannot  be  re- 
quired to  yield  this  right,  and  accept  a 
lien  or  charge  on  the  property,  to  be  en- 
forced in  some  new  and  independent  pro- 
ceeding. Estate  of  Washburn,  148  Cal.  64; 
82  Pac.  671. 

Will  affects  right  of  heirs  to  be  heard 
■when.  Upon  the  contest  of  a  petition  for 
distribution,  the  right  of  the  heirs  of  the 
testator  to  be  heard  is  not  affected  by  the 
provisions  of  the  will,  as  it  is  not  operative, 
as  against  them,  until  the  determination  of 
the  contest.  Estate  of  Wickersham,  138 
Cal.  355;  70  Pac.  1076.  An  heir,  and  the 
executrix  of  an  heir  of  the  deceased,  are 
authorized  to  participate  in  proceedings 
for  distribution.  Estate  of  Wickersham, 
138  Cal.  355;  71  Pac.  437. 

Appeal.  An  executrix  may  appeal  from 
an  order  for  partial  distribution  to  lega- 
tees, where  she  presents  for  review  an  is- 
sue of  law  as  to  the  sufficiency  of  the 
petition  to  show  that  there  were  sufficient 
assets  to  pay  the  legacies,  without  loss  to 

§  1662.  Order  for  payment  of  bond,  and  suit  thereon.  When  any  bond 
has  been  executed  and  delivered,  under  the  provisions  of  the  preceding  sec- 
tion, and  it  is  necessary  for  the  settlement  of  the  estate  to  require  the  pay- 
ment of  any  part  of  the  money  thereby  secured,  the  executor  or  administrator 
must  petition  the  court  for  an  order  requiring  the  payment,  and  have  a  cita- 
tion issued  and  served  on  the  party  bound,  requiring  him  to  appear  and 
show  cause  why  the  order  should  not  be  made.  At  the  hearing,  the  court, 
if  satisfied  of  the  necessity  of  such  payment,  must  make  an  order  accord- 
ingly, designating  the  amount  and  giving  a  time  within  which  it  must  be 
paid.'  If  the  money  is  not  paid  within  the  time  allowed,  an  action  may  be 
maintained  by  the  executor  or  administrator  on  the  bond 


the  creditors:  both  her  power  to  comply 
with  the  order  and  the  right  to  an  imme- 
diate distribution  are  involved,  and  she  is 
interested,  both  personally  and  in  behalf 
of  the  creditors.  Estate  of  Murphy,  145 
Cal.  464;  78  Pac.  960. 

Terms  defined.  The  words,  in  the  intro- 
ductory paragraph  of  this  section,  "If  .  .  . 
it  appear  that  the  estate  is  but  little  in- 
debted," are  used  relatively,  and  not  abso- 
lutely, and  merely  refer  to  a  condition  of 
things  in  which  the  debts  are  small  when 
compared  with  the  value  of  the  estate. 
Estate  of  Crocker,  105  Cal.  368;  38  Pac. 
954;  Estate  of  Hale,  121  Cal.  125;  53  Pac. 
429.  The  word  "estate,"  in  the  second 
subdivision  of  this  section,  is  used  as  the 
equivalent  of  the  term  "distributable  as- 
sets."   Estate  of  Hinckley,  58  Cal.  457. 

Partial  distribution  justilied,  where  sufla- 
cient  funds  on  hand  to  pay  all  charges 
against  estate.    See  note  ante,  §  1618. 

CODE  COMMISSIONERS'  NOTE.  The  vari- 
ous requirements  to  be  embodied  m  the  decree 
of  partial  distribution,  made  prior  to  final  set- 
tlement, as  provided  in  §§  253-256,  are  em- 
braced in  this  one  section.  See  Sparks  v.  Ue 
la  Guerra,  14  Cal.  110.  Under  this  section,  it 
was  held,  in  Meeks  v.  Hahn,  20  Cal.  628,  th.at 
the  right  to  the  possession  of  fhe  realty  of  an 
estate  remains  exclusively  in  the  administrator 
until  the  estate  is  settled,  or  distribution  as 
directed  by  the  probate  court.  Until  then  neither 
the  heirs  nor  their  grantees  can  maintain  eject- 
ment for  anv  portion  of  such  property.  But  the 
code  (§145"2),  as  it  now  reads,  permits  this 
action  by  the  heirs.  Estate  of  Woodworth,  31 
Cal.  599. 


Legislation  §  1662.  Enacted  Maret  11,187a; 
based  on  Probate  Act  1851.  §257,  (1)  in  first 
sentence,  (a)  changing  "Whenever"  to  "When 
and  "sections"  to  "section,"  (b)  omitting  'the 
executor  or  administrator  shall  ascertain  that__ 
"before  "it  is  necessary,"   (c)   changing  "he  shall' 


to  "the  executor  or  administrator  must,"  (d^ 
omitting  "shall"  before  "h;ive  a  citation,"  and 
(e)  changing  "shall"  to  "should"  before  "not  be 
made";  (2)  in  second  sentence,  changing  "shall" 
to  "must"  in  both  instances;  (3)  in  final  sen; 
tence,   changing   "be"    to    "is"    before    "not   paid." 


§  1663.     [Any  heir,  devisee,  or  legatee  may  petition  the  court  for  distri- 
bution of  net  proceeds.     Order  of  court.     Bond.     Repealed.] 

Legislation  §  1663.      1.  Added  by  Stats.  1889,  3.   Repealed  by  Slats    1907    P-  992  :   the  code 

go  commissioner   saying.    "Repealed,   because   §  1661 

sf  Repeal  by  Stats.    1901,   p.  230;   unconsti-        covers  the  whole  subject-matter." 
tutional.    See  note  ante,   §  5. 
2  Fair. — 111 
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ARTICLE  II. 

DISTRIBUTION  ON  FINAL  SETTLEMENT. 

§  1664.     Proceedings  in  the  nature  of  an  action  to  resident  of  the  state. 

determine  heirship.  §  1668.     Decree  to  be  made  only  after  notice. 

§  1665.  Final  distribution  of  estate.  §  1669.  Distribution  of  estate  not  to  be  made 
§  1666.     What    the    decree    must    contain,    and    is  until  taxes  are  paid. 

final.  §  1670.    Continuation  of  administration. 
§  1667.     Distribution    when    decedent    was    not    a 

§  1664.     Proceedings  in  the  nature  of  an  action  to  determine  heirship.    In 

all  estates  uow  being  administered,  or  that  may  hereafter  be  administered, 
any  person  claiming  to  be  heir  to  the  deceased,  or  entitled  to  distribution 
in  whole  or  in  any  part  of  such  estate,  may,  at  any  time  after  the  expiration 
of  one  year  from  the  issuing  of  letters  testamentary  or  of  administration 
upon  such  estate,  file  a  petition  in  the  matter  of  such  estate,  praying  the 
court  to  ascertain  and  declare  the  rights  of  all  persons  to  said  estate  and  all 
interests  therein,  and  to  whom  distribution  thereof  should  be  made.  Upon 
the  filing  of  such  petition,  the  court  shall  make  an  order  directing  service 
of  notice  to  all  persons  interested  in  said  estate  to  appear  and  show  cause, 
on  a  day  to  be  therein  named,  not  less  than  sixty  days  nor  over  four  months 
from  the  date  of  the  making  of  such  order,  in  which  notice  shall  be  set  forth 
the  name  of  the  deceased,  the  name  of  the  executor  or  administrator  of  said 
estate,  the  names  of  all  persons  who  may  have  appeared  claiming  any  inter- 
est in  said  estate  in  the  course  of  the  administration  of  the  same,  up  to  the 
time  of  the  making  of  said  order,  and  such  other  persons  as  the  court  may 
direct,  and  also  a  description  of  the  real  estate  whereof  said  deceased  died 
seised  or  possessed,  so  far  as  known,  described  with  certainty  to  a  common 
intent,  and  requiring  all  said  persons,  and  all  persons  named  or  not  named 
having  or  claiming  any  interest  in  the  estate  of  said  deceased,  at  the  time 
and  place  in  said  order  specified,  to  appear  and  exhibit,  as  hereinafter  pro- 
vided, their  respective  claims  of  heirship,  ownership,  or  interest  in  said  es- 
tate, to  said  court,  which  notice  shall  be  served  in  the  same  manner  as  a 
summons  in  a  civil  action,  upon  proof  of  w^hich  service,  bj^  affidavit  or  other- 
wise, to  the  satisfaction  of  the  court,  the  court  shall  thereupon  acquire 
jurisdiction  to  ascertain  and  determine  the  heirship,  ownership,  and  interest 
of  all  parties  in  and  to  the  property  of  said  deceased,  and  such  determina- 
tion shall  be  final  and  conclusive  in  the  administration  of  said  estate,  and 
the  title  and  ownership  of  said  property.  The  court  shall  enter  an  order 
or  decree  establishing  proof  of  the  service  of  such  notice.  All  persons  ap- 
pearing within  the  time  limited  as  aforesaid,  shall  file  their  written  appear- 
ance in  person  or  through  their  authorized  attorney,  such  attorney  filing  at 
the  same  time  written  evidence  of  his  authority  to  so  appear,  entry  of  which 
appearance  shall  be  made  in  the  minutes  of  the  court  and  in  the  register  of 
j)roceedings  of  said  estate.  And  the  court  shall,  after  the  expiration  of  the 
time  limited  for  appearing  as  aforesaid,  enter  an  order  adjudging  the  de- 
fault of  all  persons  for  not  appearing  as  aforesaid,  who  shall  not  have 
appeared  as  aforesaid.  At  any  time  within  tAventy  days  after  the  date  of 
the  order  or  decree  of  the  court  establishing  proof  of  the  service  of  such 
notice,  any  of  such  persons  so  appearing  may  file  his  complaint  in  the  matter 
of  the  estate,  setting  forth  the  facts  constituting  his  claim  of  heirship, 
ownership,  or  interest  in  said  estate,  wath  such  reasonable  particularity  as 
the  court  may  require,  and  serve  a  copy  of  the  same  upon  each  of  the  par- 
ties or  attorneys  who  shall  have  entered  their  written  appearance  as  afoi  e- 
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said,  if  such  parties  or  such  attorneys  reside  within  the  county ;  and  in  case 
any  of  them  do  not  reside  within  the  county,  then  service  of  such  copy  of 
said  complaint  shall  be  made  upon  the  clerk  of  said  court  for  them,  and 
the  clerk  shall  forthwith  mail  the  same  to  the  address  of  such  party  or  attor- 
ney as  may  have  left  with  said  clerk  his  post-office  address.  Such  parties 
are  allowed  twenty  days  after  the  service  of  the  complaint,  as  aforesaid, 
within  which  to  plead  thereto,  and  thereafter  such  proceedings  shall  be  had 
upon  such  complaint  as  in  this  code  provided  in  case  of  an  ordinary  civil 
action ;  and  the  issues  of  law  and  of  fact  arising  in  the  proceeding  shall  be 
disposed  of  in  like  manner  as  issues  of  law  and  fact  are  herein  provided  to 
be  disposed  of  in  civil  actions,  with  a  like  right  to  a  motion  for  a  new  trial 
and  appeal  to  the  supreme  court ;  and  the  provisions  in  this  code  contained 
regulating  the  mode  of  procedure  for  the  trial  of  civil  actions,  the  motion 
for  a  new  trial  of  civil  actions,  statements  on  motion  for  a  new  trial,  bills 
of  exception,  and  statements  on  appeal,  as  also  in  regard  to  undertakings 
on  appeal,  and  the  mode  of  taking  and  perfecting  appeals,  and  the  time 
within  which  such  appeals  shall  be  taken,  shall  be  applicable  thereto ;  pro- 
vided, however,  that  all  appeals  herein  must  be  taken  within  sixty  days 
from  the  date  of  the  entry  of  the  judgment  or  the  order  complained  of. 
The  party  filing  the  petition  as  aforesaid,  if  he  file  a  complaint,  and  if  not, 
the  party  first  filing  such  complaint,  shall,  in  all  subsequent  proceedings,  be 
treated  as  the  plaintiff  therein,  and  all  other  parties  so  appearing  shall  be 
treated  as  the  defendants  in  said  proceedings,  and  all  such  defendants  shall 
set  forth  in  their  respective  answers  the  facts  constituting  their  claim  of 
heirship,  ownership,  or  interest  in  said  estate,  with  such  particularity  as  the 
court  may  require,  and  serve  a  copy  thereof  on  the  plaintiff.  Evidence  in 
support  of  all  issues  may  be  taken  orally  or  by  deposition,  in  the  same 
manner  as  provided  in  civil  actions.  Notice  of  the  taking  of  such  deposi- 
tions shall  be  served  only  upon  the  parties,  or  the  attorneys  of  the  parties, 
so  appearing  in  said  proceeding.  The  court  shall  enter  a  default  of  all  per- 
sons failing  to  appear,  or  plead,  or  prosecute,  or  defend  their  rights  as 
aforesaid ;  and  upon  the  trial  of  the  issues  arising  upon  the  pleadings  in 
such  proceeding,  the  court  shall  determine  the  heirship  to  said  deceased,  the 
ownership  of  his  estate,  and  the  interest  of  each  respective  claimant  thereto 
or  therein,  and  persons  entitled  to  distribution  thereof,  and  the  final  deter- 
mination of  the  court  thereupon  shall  be  final  and  conclusive  in  the  distri- 
bution of  said  estate,  and  in  regard  to  the  title  to  all  the  property  of  the 
estate  of  said  deceased.  The  cost  of  the  proceedings  under  this  section  shall 
be  apportioned  in  the  discretion  of  the  court.  In  any  proceeding  under  this 
section,  the  court  may  appoint  an  attorney  for  any  minor  mentioned  in  said 
proceedings  not  having  a  guardian.  Nothing  in  this  section  contained  shall 
be  construed  to  exclude  the  right  upon  final  distribution  of  any  estate  to 
contest  the  question  of  heirship,  title,  or  interest  in  the  estate  so  distributed, 
where  the  same  shall  not  have  been  determined  under  the  provisions  of  this 
section;  but  where  such  questions  shall  have  been  litigated,  under  the  provis- 
ions of  this  section,  the  determination  thereof  as  herein  provided  shall  be 
conclusive  in  the  distribution  of  said  estate. 

Distribution.  Application  of  section.     The   object   of 

1.  Not  to  be  granted  until  taxes  paid.    See        this   section   is   to  expedite   distribution   of 

post,  §  1G69:  Pol.  Code,  ^  37o2.  .i      .„.    ,       vi-  i  ■   ■ 

Notice  on  final.    See  ante,  §  i(i34.  tne   estate,   by   enabling   persons   claiming 

T^„,oi..tf«„   a   ICC.       AAA^A  V,.   c...tc    ■ifs.a'i         interests  therein   to   have   their   claims  de- 
Iiegislation   *    166-1.      Added  by    Stats.    1»»5,  .       ,  .         ,  ,  ,,  ,■      .  ■        n 

p.  20S.  termined  in  advance  of  the  application  for 
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distribution;  resort  cannot  be  liad  to  its 
provisions  to  delay  the  settlement  and 
distribution.  Estate  of  Oxarart,  78  Cal. 
109;  20  Pac.  367.  This  section  was  clearly- 
intended  to  provide  the  means  by  which, 
where  there  are  hostile  claimants  to  an 
estate,  all  the  conflicting  rights  thereto 
may  be  summarily  and  finally  determined 
in  one  proceeding.  Estate  of  Burton,  93 
Cal.  459;  29  Pac.  36;  Blythe  v.  Ayres,  102 
Cal.  254;  36  Pac.  522;  Estate  of  Joseph, 
118  Cal.  660;  50  Pac.  768;  More  v.  More, 
133  Cal.  489;  65  Pac.  1044.  The  provisions 
of  this  section  are  carefully  limited  to  the 
ascertainment  and  determination  of  rights 
and  interests  claimed  in  privity  with  es- 
tates, and  are  not  applicable  to  rights  or 
titles  claimed  adversely  to  such  estates. 
Estate  of  Burton,  93  Cal.  459;  29  Pac.  36. 

Scope  of  jurisdiction.    The  superior  court, 
while  sitting  in  matters  of  probate,  is  the 
same    as   it    is    while    sitting    in    suits    in 
equity,  in  actions  at  law,  or  in  special  pro- 
ceedings, and  when  it  has  jurisdiction  of 
the  subject-matter  of  a  case  falling  within 
one  of  these  classes,  it  has  power  to  hear 
and  determine,  in  the   mode   provided   by 
law,    all   questions    of   law    and   fact,    the 
determination   of  which  is  ancillary   to   a 
proper  judgment  in   such   case.    Estate   of 
Burton,  93  Cal.  459;  29  Pac.  36.     The  pro- 
ceeding, under   this  section,   to   determine 
the   parties  to   whom  the   estate   is   to   be 
distributed,   is   subsidiary   to   the   proceed- 
ing for  distribution,  and  the  jurisdiction  of 
the  court  in  the  two  cases  is  coextensive; 
but  in  neither  case  are  the  equitable  claims 
of    parties    against    the    heirs    or    the    as- 
signees of  the  heirs  a  proper  subject  for 
consideration.    More  v.  More,  133  Cal.  489; 
65  Pac.   1044.     The  court  has  no  jurisdic- 
tion,  in   a  proceeding   to   determine   heir- 
ship, to  admit  a  will  to  probate;  the  only 
proceedings  under  which  a  will  can  be  pro- 
bated   are    those   provided   for   in  §§  1299 
et  seq.,  ante.     Estate  of  Christensen,   135 
Cal.    674;    68    Pac.    112.     In    determining 
claims  to  heirship  under  this  section,  the 
court  has  jurisdiction  to  determine  the  de- 
grees of  kinship  of  each  of  the  claimants; 
and  where  a  claimant  is  found  to  bear  no 
kinship  whatever  to  the  deceased,  a  find- 
ing and  judgment  to  that  effect  is  prop- 
erly within  the  jurisdiction  of  the   court, 
and   within   the   issues   to   be   determined. 
Estate  of  Blythe,  112  Cal.  689;  45  Pac.  6. 
The  court  acquires  jurisdiction  of  the  pro- 
ceeding   to    determine    the    heirship    upon 
proof  of  the  service  of  notice  to  the  satis- 
faction of  the  court;  the  provisions  of  this 
section  as  to  the  time  of  future  steps  in 
the   proceeding   are    merely    directory,   al- 
though  the  proceeding  is  statutory   or  in 
rem;  no  penalty  is  imposed  for  a  failure 
to  file  a  complaint  within  the  twenty  days 
specified,  and  there  are  no  negative  words 
of  limitation   as  to  such  time.     Estate  of 


Sutro,  143  Cal.  487;  77  Pac.  402.  The 
court  has  jurisdiction,  upon  petition  for 
partial  distribution,  under  §§  1658,  1659, 
ante,  to  determine  a  question  of  contested 
heirship  or  right  to  inherit,  though  the 
right  is  claimed  by  reason  of  the  adoption 
of  an  illegitimate  child  of  the  deceased, 
without  a  prior  determination  of  that  right 
under  this  section.  Estate  of  Jessup,  81 
Cal.  408;  6  L.  E.  A.  594;  21  Pac.  976;  22 
Pac.  742.  Tb2  only  way  to  establish  heir- 
ship is  by  a  proceeding  in  probate.  Estate 
of  Conroy,  6  Cal.  App.  741;  93  Pac.  205. 
The  fact  that  a  complaint,  under  this  sec- 
tion, was  filed  by  the  petitioner  more  than 
twenty  days  after  the  decree  establishing 
the  proof  of  the  service  of  the  notice,  can- 
not justify  a  dismissal  of  the  proceeding 
for  want  of  jurisdiction.  Estate  of  Sutro, 
143  Cal.  487;  77  Pac.  402.  The  determina- 
tion of  the  heirship  of  claimants  to  an  es- 
tate, under  this  section,  is  a  "special  pro- 
ceeding," within  the  meaning  of  that  term 
as  defined  in  this  code;  and  the  court,  in 
the  exercise  of  its  jurisdiction,  is  limited 
to  the  terms  and  conditions  of  the  statute 
under  which  the  proceedings  are  author- 
ized; and  it  has  no  jurisdiction  to  deter- 
mine the  heirship,  under  this  section,  until 
after  the  expiration  of  one  year  from  the 
issuing  of  letters  of  administration,  and 
has  no  power  to  determine  it  under  other 
provisions  of  the  code  until  upon  or  after 
the  settlement  of  the  final  accounts  of  the 
administrator.  Smith  v.  Westerfield,  88 
Cal.  374;  26  Pac.  206;  and  see  Neary  v. 
Godfrey,  102  Cal.  338;  36  Pac.  655;  Long 
V.  Superior  Court,  102  Cal.  449;  36  Pac, 
807;  Estate  of  Strong,  119  Cal.  663;  51 
Pac.  1078. 

A  special  proceeding.  The  proceeding 
provided  by  this  section  for  the  determina- 
tion of  heirship  to  the  estate  of  a  decedent 
is  a  special  proceeding,  and  is  embraced 
within  the  scope  of  "matters  of  probate," 
in  the  sense  of  that  term  as  used  in  §  5  of 
article  VI  of  the  constitution.  Estate  of 
Burton,  93  Cal.  459;  29  Pac.  36.  This  sec- 
tion provides  a  special  proceeding  for  the 
purpose  of  ascertaining  and  determining, 
in  advance  of  distribution,  the  persons 
who  have  succeeded  to  the  estate  and  the 
portions  inherited  by  or  devised  to  each 
of  them.  Whalen  v.  Smith,  163  Cal.  360; 
Ann.  Cas.  1913E,  1319;  125  Pac.  904.  The 
decree  provided  for  in  this  section  was 
intended  to  be  conclusive  against  all  per- 
sons and  to  be  the  unquestioned  basis  for 
the  decree  of  distribution  which  is  to 
follow.  Estate  of  Blythe,  110  Cal.  231;  42 
Pac.  643;  Title  etc.  Eestoration  Co.  v.  Ker- 
rigan, 150  Cal.  289;  119  Am.  St.  Kep.  199; 
8  L.  R.  A.  (N.  S.)  6S2;  88  Pac.  356.  An 
action  to  determine  heirship  is  a  proceed- 
ing in  rem;  it  is  not  essentially  different 
from  an  action  to  establish  land  titles, 
where    the    records    are    lost.     Estate    of 
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Blythe,  110  Cal.  231;  42  Pac.  643;  Title  etc. 
Restoration  Co.  v.  Kerrigan,  150  Cal.  2S9; 
119  Am.  St.  Rep.  199;  8  L.  R.  A.  (N.  S.) 
682;  88  Pac.  356.  A  proceeding  under  this 
section,  while  partaking,  in  form,  of  the 
nature  of  a  civil  action,  is  not  such,  and 
the  final  determination,  while  having  feat- 
ures in  common  with  a  judgment,  is  not 
a  iudgmcnt  in  a  civil  action.  Estate  of 
Blvthe,  110  Cal.  226;  42  Pac.  641;  Smith 
v.*Westerfield,.88  Cal.  374;  26  Pac.  206; 
Estate  of  Burton,  93  Cal.  459;  29  Pac.  36; 
Estate  of  Joseph,  118  Cal.  660;  50  Pac.  768. 

Statute  of  limitations.  The  statute  of 
limitations  does  not  begin  to  run  against 
an  action  by  distributees  against  devisees 
and  legatees  until  a  final  distribution  is 
made.  Estate  of  Grider,  21  Pac.  532;  81 
Cal.  571;  22  Pac.  908.  A  co-tenant's  as- 
signee cannot  acquire  title  against  his 
co-tenants  by  limitation,  pending  admin- 
istration of  the  estate.  Estate  of  Grider, 
81  Cal.  571;  22  Pac.  908. 

Who  may  file  petition.  In  a  proceeding, 
under  this  section,  to  determine  heirship, 
each  person  who  appears,  and,  either  by 
complaint  or  answer,  sets  up  a  distinct 
claim  of  heirship,  or  right  to  distribution 
of  the  estate,  is  an  actor,  and  has  a  sepa- 
rate and  independent  right  to  conduct  his 
case  according  to  his  own  judgment,  and 
to  cross-examine  the  witnesses  of  hostile 
parties.  Estate  of  Kasson,  127  Cal.  496;  59 
Pac.  950;  and  see  Estate  of  Kasson,  141 
Cal.  33;  74  Pac.  436.  One  who  has  pur- 
chased the  interest  of  an  heir  or  devisee 
in  the  property  of  an  estate,  pending  the 
administration,  has  the  right,  under  this 
section,  to  have  the  interest  thus  pur- 
chased ascertained,  declared  and  directly 
distributed  to  him  by  the  court.  Estate  of 
Burton,  93  Cal.  459;  29  Pac.  36.  A  peti- 
tion under  this  section  may  be  filed  by  the 
guardian  of  a  minor.  Blythe  Co.  v.  Bank- 
ers' Investment  Co.,  147  Cal.  82;  81  Pac. 
281.  All  issues  as  to  a  widow's  right  of 
heirship,  and  as  to  the  validity  of  an 
antenuptial  contract  entered  into  by  her, 
should  be  fairly  and  fully  determined  upon 
a  contest  of  her  application  for  letters  of 
administration.  Estate  of  Warner,  6  Cal. 
App.  361;  92  Pac.  191.  A  woman,  whose 
asserted  claim  as  widow  of  a  deceased  per- 
son has  been  finally  adjudicated  adversely 
to  her  on  appeal,  in  a  proceeding,  under 
this  section,  to  determine  heirship  and  the 
right  of  succession  in  the  estate  of  such 
deceased  person,  thereupon  ceases  to  be  a 
party  interested  in  the  estate,  and  cannot 
afterwards  maintain  an  appeal  from  a 
decree  distributing  the  estate.  Estate  of 
Blythe,  108  Cal.  124;  41  Pac.  33;  and  see 
Williams  v.  Savings  etc.  Soc,  133  Cal.  360; 
65  Pac.  822. 

Allegations  of  petition.  No  party  has 
a  standing  in  the  trial  court,  under  this 
section,   unless   he   has   averred   his   claim 


to  heirship,  etc.,  and  has  set  forth  the 
facts  constituting  such  claim;  and  he  will 
not  be  there  heard  to  contest  the  right  of 
another  clkimant,  if  he  has  not  set  up  any 
right  in  himself.  Blythe  v.  Ayres,  102  Cal. 
254;  36  Pac.  522. 

Conflicting  petition  heard  when.  The 
mere  i>ondency  of  a  proceeding  for  the 
adjudication  of  heirship,  under  this  sec- 
tion, is  not  a  ground  for  comjielling  a  con- 
tinuance of  a  petition  of  the  executor  for 
the  distribution  of  the  estate;  the  ques- 
tion of  heirship  may  be  determined  on  the 
hearing  of  the  petition  for  distribution, 
and  the  court  has  discretion  either  to  hear 
and  determine  the  whole  matter  or  to  post- 
pone the  hearing  of  the  petition,  testate 
of  Oxarart,  78  Cal.  109;  20  Pac.  367;  Es- 
tate of  Sheid,  129  Cal.  172;  01  Pac.  920. 

Wills  construed  how.  A  will  is  to  be 
construed  in  favor  of  testacy,  where  its 
language  will  admit  of  such  a  construc- 
tion. Estate  of  Dunphy,  147  Cal.  95;  81 
Pac.  315.  A  will  should  not  be  construed 
as  creating  an  unwarranted  trust  to  con- 
vey, unless  its  language  clearly  shows  an 
intent  to  create  such  a  trust.  Estate  of 
Dunphy,  147  Cal.  95;  81  Pac.  315.  The 
suspension  of  the  power  of  alienation  must 
be  by  virtue  of  some  provision  in  the  in- 
strument by  which  the  limitation,  condi- 
tion, or  estate  is  created:  the  power  is  not 
suspended  by  a  mere  direction  in  the  in- 
strument to  make  a  sale  or  other  alien- 
ation of  the  land  after  a  designated  period 
of  time,  or  by  the  delay  incident  to  pro- 
curing an  order  of  court  for  the  sale  or 
its  confirmation.  Estate  of  Campbell,  149 
Cal.  712;  87  Pac.  573.  The  power  of  alien- 
ation is  not  suspended  by  the  terms  of  a 
will,  when  there  are  persons  in  being  by 
whom  an  absolute  interest  in  possession 
can  be  conveyed.  Estate  of  Campbell,  149 
Cal.  712;  87  Pac.  573.  In  a  proi-eeding  to 
determine  the  succession  to  an  estate,  the 
words  of  a  will  are  to  be  taken  in  their 
ordinary  sense,  unless  a  clear  intention  to 
use  them  in  some  other  sense  appears.  Es- 
tate of  Roach,  159  Cal.  260;  113  Pac.  373. 
A  will  must  have  a  liberal  construction, 
and  also  be  construed  according  to  the 
intention  of  the  testator.  McClellan  v. 
Weaver,  4  Cal.  App.  593;  88  Pac.  646. 

Defaiilt  sustained  when.  In  a  proceed- 
ing, under  this  section,  to  determine  the 
right  of  heirship,  in  which  an  order  is 
duly  made  by  the  court,  adjudging  all 
persons  who  had  not  appeared  therein  to 
be  in  default,  a  subsequent  order,  refus- 
ing to  open  the  default  at  the  instance  of 
a  person  claiming  to  be  an  heir,  who  is  a 
non-resident  of  and  had  never  been  in  this 
state,  and  who  did  not  know  of  the  pro- 
ceeding until  after  the  default,  is  within 
the  jurisdiction  of  the  court,  and  will  not 
be  disturbed  on  certiorari.  Hitchcock  v. 
Superior  Court,  73  Cal.  295;   14  Pac.  872. 
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Where,  after  the  filing  of  a  petition  for 
the  determination  of  heirship,  the  court 
ordered  service  of  notice  to  all  parties  in- 
terested to  appear  at  a  named  time  and 
place,  in  terms  as  provided  in  this  section, 
an  order  establishing  the  defaults  of  all 
persons  who  have  not  appeared  is  not 
rendered  nugatory  by  a  statement  added 
thereto,  that  the  order  shall  be  without 
prejudice  to  the  rights  of  such  persons  as 
have  heretofore  filed  petitions  for  distri- 
bution. Estate  of  Sutro,  143  Cal.  487;  77 
Pac.  402. 

Jury  trial.  The  determination  of  heir- 
ship is  a  proper  subject  for  a  jury  trial. 
Estate  of  Sheid,  122  Cal.  528;  55  Pac.  328. 
Issues  raised  in  a  proceeding  to  determine 
the  question  of  heirship  are  a  proper  sub- 
ject for  a  jury  trial.  Estate  of  Sheid,  122 
Cal.  528;  5-5  Pac.  328. 

Competent  evidence,  what  is.  Where  an 
heir  instituted  proceedings  to  determine 
heirship  and  for  a  subsequent  distribu- 
tion, and  a  claimant,  who  neither  appeared 
nor  was  named  in  such  proceedings,  ap- 
pears and  contests  the  distribution,  and 
denies  the  heirship  proceedings,  such  last- 
named  proceedings  are  admissible  in  evi- 
dence in  proof  of  the  averments  denied  by 
the  contesting  claimant,  without  regard  to 
their  conclusiveness.  Estate  of  Blythe,  110 
Cal.  231;  42  Pac.  643.  In  a  proceeding  to 
determine  heirship  under  this  section,  par- 
ties whose  claims  are  based  wholly  upon 
an  asserted  will  of  the  decedent,  not  al- 
leged to  have  been  admitted  to  probate, 
cannot,  while  it  remains  unprobated,  in- 
troduce evidence  to  prove  its  execution  as 
an  olographic  will,  or  introduce  the  will 
in  evidence  to  maintain  a  title  founded 
upon  it.  Estate  of  Christensen,  135  Cal. 
674;  68  Pac.  112. 

Order  entered  when.  The  final  order  or 
decree  in  a  proceeding  to  determine  heir- 
ship, under  this  section,  is  properly  en- 
tered when  spread  at  length  upon  the 
minute-book  of  the  court  in  probate;  it 
is  not  necessary  that  it  should  be  entered 
in  a  judgment-book.  Estate  of  Blythe,  110 
Cal.  226;  42  Pac.  641. 

Costs  apportioned  how.  In  a  proceed- 
ing, under  this  section,  to  determine  the 
heirship  of  the  estate,  the  court  has  dis- 
cretion to  apportion  the  costs  between  the 
parties;  but  it  is  proper  to  award  costs  to 
the  successful  claimant,  as  against  an  un- 
successful adverse  claimant  of  the  whole 
estate.  Lindy  v.  McChesney,  141  Cal.  351; 
74  Pac.  1034. 

Decree  conclusive  where.  A  party  to 
proceedings  for  the  determination  of  heir- 
ship, under  this  section,  is  concluded  by 
such  determination  in  the  distribution  of 
the  estate;  and  where  the  decision  of  the 
court,  in  such  proceedings,  is  against  the 
claim  of  heirship  or  interest  of  such  party 
in  the  estate,  and  such  decision  is  affirmed 


on  appeal,  he  cannot  afterwards  be  heard 
to  affirm  the  contrary  upon  appeal  from  a 
decree  of  distribution  of  the  estate.  Es- 
tate of  Blythe,  112  Cal.  689;  45  Pac.  6. 
The  conclusive  effect  of  an  order  setting 
apart  a  homestead  for  the  use  of  a  widow 
and  children,  which  was  not  appealed  from, 
may  be  conceded,  but  it  does  not  operate, 
if  the  question  of  widowhood  was  never 
controverted,  as  a  judicial  determination 
as  to  widowhood,  binding  in  all  future  pro- 
ceedings in  the  estate.  Estate  of  Hancock, 
156  Cal.  804;  134  Am.  St.  Eep.  177;  106 
Pac.  58.  A  judgment  in  an  action,  under 
this  section,  to  determine  the  heirship  to 
the  estate  of  a  deceased  husband,  to  which 
the  successor  in  interest  of  the  widow  and 
her  heirs  claiming  adversely  to  the  estate 
Avas  made  a  party,  but  did  not  appear 
therein,  does  not  conclude  such  person  or 
his  heirs  in  a  subsequent  action  to  deter- 
mine adverse  claims  to  the  property.  Mc- 
Donald V.  McCoy,  121  Cal.  55;  53  Pac.  421. 

Motion  for  new  trial.  The  trial  court's 
determination  of  issues  of  fact  on  the 
question  of  heirship,  is  subject  to  be  re- 
viewed on  motion  for  a  new  trial.  Carter 
V.  Waste,  159  Cal.  23;  112  Pac.  727. 

Judgment  rendered.  Under  this  section, 
the  court  must  "determine  the  heirship  to 
said  deceased,  the  ownership  of  his  estate, 
and  the  interest  of  each  respective  claim- 
ant thereto  or  therein,  and  persons  entitled 
to  distribution  thereof";  no  other  judg- 
ment is  to  be  rendered,  and  no  disposition 
whatever  is  to  be  made  of  the  estate;  it 
is  a  determination,  first,  of  the  persons 
entitled  as  heirs,  devisees,  or  legatees,  or 
as  their  successors,  if  any  have  died;  aud 
second,  the  interest  of  each  one  in  the 
estate  of  the  decedent.  Wh.ilen  v.  Smith, 
163  Cal.  360;  Ann.  Cas.  1913B,  1319;  125 
Pac.  904. 

Collateral  and  direct  attack  distin- 
guished. A  petition  for  distribution  is  a 
proceeding  wholly  independent  of  and  dis- 
tinct from  that  of  probating  the  will;  and 
an  attack,  on  such  petition,  upon  the  pro- 
bate of  the  will,  is  not  direct,  but  col- 
lateral. Estate  of  Davis,  151  Cal.  318;  121 
Am.  St.  Rep.  105;  86  Pac.  183. 

Appeal.  In  a  proceeding,  under  this  sec- 
tion, to  establish  the  right  to  an  estate, 
where  there  is  conflicting  evidence  as  to 
the  paternity  of  the  child  found  to  be  the 
sole  heir  of  the  decedent,  the  decision  of 
the  trial  judge  upon  that  fact  will  not  be 
reviewed  upon  appeal.  Blythe  v.  Ayres, 
102  Cal.  254;  36  Pac.  522.  An  appeal  from 
a  distinct  and  independent  part  of  a  judg- 
ment, in  a  proceeding  instituted  under  this 
section,  does  not  bring  up  the  other  parts 
for  review  in  the  appellate  court,  and  a 
reversal  of  the  part  appealed  from  does  not 
affect  the  portions  not  dependent  thereon, 
but  they  will  stand  as  final  adjudications. 
Whalen  v.  Smith,  163  Cal.  360;  Ann.  Cas. 
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1913B,  1319;  125  Pac.  904.  An  appeal 
from  a  judgment  determining  the  question 
of  heirship  must  be  taken  within  sixty 
days  after  the  entry  of  judgment.  Estate 
of  Wpsterfield,  96  Cal.  113;  30  Pac.  1104. 
An  appeal  from  a  judgment  or  order  ren- 
dered or  made  under  this  section  must  be 
taken  within  sixty  days  from  the  date  of 
the  entry  of  the  judgment  or  order;  other- 
wise it  must  be  dismissed  for  want  of  ju- 


risdiction of  the  appeal.  Estate  of  Grider, 
81  Cal.  571;  22  Pac.  90S;  Smith  v.  Wester- 
field,  88  Cal.  374;  26  Pac.  206;  Estate  of 
Westerfield,  96  Cal.  113;  30  Pac.  1104. 

Pendency  of  contest  of  heirship  not  bar 
to  determination  of  heirship  upon  petition 
for  final  distribution.    See  note  jiost,  §  1665. 

Limited  jurisdiction  of  superior  court  in 
proceedings  for  the  administration  and  dis- 
tribution of  estates.    See  note  ante,  §  1294. 


§  1665.  Final  distribution  of  estate.  Upon  the  final  settlement  of  the 
accounts  of  the  executor  or  administrator,  or  at  any  subsequent  time,  upon 
the  application  of  the  executor  or  administrator,  or  of  any  heir,  legatee, 
devisee  (or  his  assignee,  grantee  or  successor  in  interest),  the  court  must  pro- 
ceed to  distribute  the  residue  of  the  estate  in  the  hands  of  the  executor  or 
administrator,  if  any,  among  the  persons  who  by  law  are  entitled  thereto; 
and  if  the  decedent  has  left  a  surviving  child,  or  the  issue  of  a  deceased 
child,  and  any  of  them,  before  the  close  of  the  administration,  have  died 
while  under  age  and  not  having  been  married,  no  administration  on  such 
deceased  child's  estate  is  necessary,  but  all  the  estate  which  such  deceased 
child  was  entitled  to  by  inheritance  must,  without  administration,  be  dis- 
tributed as  provided  in  the  Civil  Code.  A  statement  of  any  receipts  and 
disbursements  of  the  executor  or  administrator,  since  the  rendition  of  his 
final  account,  must  be  reported  and  filed  at  the  time  of  making  such  distri- 
bution ;  and  a  settlement  thereof,  together  with  an  estimate  of  the  expenses 
of  closing  the  estate,  must  be  made  by  the  court,  and  included'  in  the  order 
or  decree,  or  the  court  or  judge  may  order  notice  of  the  settlement  of  such 
supplementary  account,  and  refer  the  same  as  in  other  cases  of  the  settlement 
of  accounts. 


Notice  of  settlement  of  account.    Ante,  §  1633. 
DistrilDution    of    property    of    absentee.     Post, 
§§  1691  ft  seq. 

Legislation  §  1665.  1.  Enacted  March  11, 
1872:  based  on  Probate  Act  1851,  §258,  as 
amended  by  Stais.  18G5-66,  p.  329,  which  read: 
'■§  258.  Upon  the  final  settlement  of  the  accounts 
of  the  executor  or  administrator,  or  at  any  sub- 
sequent time,  upon  the  application  of  the  ex- 
ecutor or  administrator,  or  of  any  heir,  legatee, 
or  devisee,  the  court  shall  proceed  to  distribute 
the  residue  of  the  estate,  if  any,  among  the  per- 
sons who  by  law  are  entitled  thereto;  and  if  the 
testator  or  intestate  shall  have  left  him  or  her 
surviving  several  children,  or  one  child  and  the 
issue  of  one  or  more  other  children,  and  if  any 
one  of  such  surviving  children  shall  before  the 
close  of  administration  have  died  while  undor 
age  and  not  having  been  married,  no  adminis- 
tration on  such  deceased  child's  estate  shall  be 
necessnry,  but  all  the  estate  which  come  to  the 
deceased  child  by  inheritance  from  such  deceased 
parents  shall  without  administration  be  distrib- 
uted to  the  other  heirs  as  prescribed  by  law.  A 
statement  of  the  receipts  and  disbursements  of 
the  e.xecutbr  or  administrator  since  the  rendition 
of  his  final  account,  shall  be  reported  and  filed 
at  the  time  of  making  such  distribution,  unless 
distribution  of  the  real  estate  only  be  made,  and 
a  settlement  thereof  together  with  an  estimate 
of  the  expenses  of  closing  the  estate  shall  be 
made  by  the  court,  and  shall  be  included  in  the 
decree ;  or  the  court  or  jud^e  may  order  notice 
of  the  settlement  of  such  supplementary  account, 
and  may  refer  the  same  as  in  other  cases  of  the 
settlement  of  accounts."  The  changes  from  the 
section  as  enacted  in  1872  are  noted  infra. 

2.  Amendment  by  Stats.  1901,  p.  230;  un- 
constitutional.    See  note   ante,    §  .t. 

3.  Amended  by  Stats.  1907.  p.  992;  the  code 
commissioner    saying,    "The    amendment    strikes 


out  'and  the  issue  of  otter  children'  and  inserts 
'or  the  issue  of  a  deceased  child,'  and  also  strikes 
out  'to  the  other  heir[s]  at  law,'  and  inserts  'as 
provided  in  the  Civil  Code.'  The  clause  proposed 
to  be  amended  is  clearly  in  conflict  with  subd. 
7  of  §  1386  of  the  Civil  Code.  The  rule  of  the 
Civil  Code  is  one  which  has  existed  in  this  state 
from  its  inception,  and  clearly  ought  to  be  re- 
tained. The  proposed  amendments  make  these 
sections  harmonious" ;  the  only  other  changes 
made  in  1907  being  (1)  the  insertion  of  "the" 
after  "close  of,"  in  first  sentence,  and  (2)  the 
substitution  of  "account"  for  "accounts,"  in  sec- 
ond sentence 

4.  Amended  by  Stats.  1911,  p.  1086,  in  first 
clause,  striking  out  "or"  before  "devisee,"  and 
inserting  "(or  his  assignee,  grantee,  or  successor 
in  interest ) ." 

Nature  of  proceeding.  The  proceedings 
for  the  settlement  of  an  estate  are  not  a 
civil  action,  within  the  meaning  of  the 
constitution;  nor  is  the  amount  of  money 
which,  by  the  order  of  distribution,  the 
executors  are  required  to  pay  over  to  the 
distributees,  a  debt  due  from  the  executor 
to  the  distributees;  therefore  the  ease  does 
not  fall  within  that  clause  of  the  consti- 
tution inhibiting  imprisonment  for  debt  in 
a  civil  action.  Ex  parte  Smith,  53  Cal. 
204;  Ex  parte  Cohn,  55  Cal.  193;  Wiggin 
V.  Superior  Court,  68  Cal.  398;  9  Pac.  646; 
Estate  of  Kennedy,  129  Cal.  384;  62  Pac. 
64.  The  distribution  of  the  estate  of  a 
deceased  person  is  a  proceeding  in  rem, 
and  every  person  who  may  assert  any  right 
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or  interest  therein  is  required  to  present 
his  claim  to  the  court  for  its  determina- 
tion. William  Hill  Co.  v.  Lawlcr,  116  Cal. 
3.59;  48Pac.  323. 

Distribution  distinct  from  settlement  of 
final  accoimt.  The  distribution,  when  the 
petition  therefor  is  not  filed  with  the  final 
account,  is  a  separate,  and  to  some  extent 
an  independent,  proceeding  in  the  admin- 
istration of  the  estate,  and  when  the  peti- 
tion is  filed  separately,  jurisdiction  of  that 
proceeding  is  acquired,  as  in  other  sepa- 
rate proceedings,  by  the  filing  of  a  proper 
petition  and  the  giving  of  the  notice  re- 
quired; this  being  done,  all  persons  inter- 
ested are  regularly  notified  to  appear  for 
that  purpose,  and  the  court  thereby  ob- 
tains jurisdiction  of  that  proceeding.  Mid- 
dlecofe  V.  Superior  Court,  149  Cal.  94;  84 
Pac.  764.  The  distribution  of  estates  is, 
to  some  extent,  a  matter  distinct  from  the 
settlement  of  the  accounts;  it  is  made  so, 
merely  for  convenience;  for  if  these  pro- 
visions of  the  code  were  omitted,  the  court 
would  still  be  compelled  to  ascertain  and 
declare  the  interests  of  the  successors,  in 
order  to  adjudge  whether  or  not  the  ac- 
counts were  correctly  rendered.  McAdoo 
V.  Sayre,  145  Cal.  34'4;  78  Pac.  874.  Dis- 
tribution may  take  place  upon  the  settle- 
ment of  the  final  account,  or  at  any  sub- 
sequent time,  but  the  matter  of  settling 
such  account  does  not  necessarily  involve 
the  matter  of  the  distribution  of  the  es- 
tate. Estate  of  Thayer,  1  Cal.  App.  104; 
81  Pac.  658.  Though  a  decree  of  distribu- 
tion and  a  decree  settling  a  final  account 
are  sometimes  embraced  in  one  decree  of 
court,  the  decree  settling  a  final  account 
need  not  necessarily,  in  any  way,  affect  the 
manner  of  the  distribution  of  the  estate. 
Estate  of  Thaver,  1  Cal.  App.  104;  81  Pac. 
658. 

Estate  distributable  when.  The  com- 
mand of  this  section  is  peremptory  and 
without  qualification,  that,  upon  a  final 
settlement  of  the  accounts  of  the  execu- 
tor, the  residue  of  the  estate  shall  be  dis- 
tributed; and  an  heir  or  devisee  is  entitled 
to  have  the  estate  distributed  when  such 
accounts  are  settled,  although  there  are 
persons  living,  who  are  interested  in  the 
estate  and  may  yet  contest  the  validity  of 
the  will.  Estate  of  Pritchett,  51  Cal.  568; 
52  Cal.  94;  and  see  Estate  of  Ricaud,  57 
Cal.  421.  All  property  of  a  decedent's  es- 
tate should  not  be  distributed  under  par- 
tial distribution  proceedings,  or  prior  to 
the  settlement  of  the  final  account  of  the 
executor  or  administrator:  such  a  distribu- 
tion can  be  had  only  upon  the  final  settle- 
ment of  his  accounts,  or  thereafter.  Estate 
of  Gird.  157  Cal.  534;  137  Am.  St.  Rep. 
131;  108  Pac.  499. 

Jurisdiction  and  duty  of  court.  The 
superior  court,  having  charge  of  the  ad- 
ministration  of   the   estate   of   a   deceased 


person,  has  exclusive  jurisdiction,  as  a 
court  of  probate,  over  all  questions  relat- 
ing to  the  settlement  and  distribution  of 
the  estate.  Toland  v.  Earl,  129  Cal.  148; 
79  Am.  St.  Rep.  100;  61  Pac.  914;  Goad  v. 
Montgomery,  119  Cal.  552;  63  Am.  St.  Kep. 
145;  51  Pac.  681;  Estate  of  Freud,  134  Cal. 
333;  66  Pac.  476;  Silva  v.  Santos,  138  Cal. 
536;  71  Pac.  703;  Kaufitman  v.  Gries,  141 
Cal.  295;  74  Pac.  846.  It  is  within  the 
province  of  the  probate  court  to  define  the 
rights  of  all  who  have  legally  cr  equi- 
tably any  interest  in  the  property  of  the 
estate,  derived  from  the  will,  whether  they 
are  entitled  to  any  present  enjoyment  or 
their  interests  are  contingent.  Estate  of 
Hinckley,  58  Cal.  457.  The  right  of  the 
probate  court,  in  making  a  distribution 
under  the  will,  is  in  no  way  affected  by 
the  fact  that  trustees  of  a  legacy  have 
been  authorized  by  the  court  to  receive, 
in  lieu  of  the  legacy,  certain  other  prop- 
erty. Goad  v.  Montgomery,  119  Cal.  552; 
63  Am.  St.  Rep.  145;  51  Pac.  681.  Upon 
final  distribution,  it  is  the  duty  of  the 
court  to  distribute  all  of  the  residue  to 
the  persons  entitled.  Humphry  v.  Protes- 
tant Episcopal  Church,  154  Cal.  170;  97 
Pac.  187. 

Dismissal  of  premature  petition.  An 
heir's  petition  for  a  final  distribution, 
made  pending  and  previous  to  final  settle- 
ment of  accounts  is  premature,  and  should 
be  dismissed.  Estate  of  Sheid,  122  Cal. 
528;  55  Pac.  328. 

Distribution,  made  to  whom.  Under 
this  section  and  §§  1666,  1678,  post,  the 
only  persons  whose  claims  to  distribution 
can  be  considered  are  those  who  claim 
directly  from  the  deceased  as  heirs,  dev- 
isees, or  legatees,  and  those  who  claim  as 
their  assignees  under  conveyances  made 
by  them  subsequently  to  the  death  of  the 
deceased.  Estate  of  Rj'der,  141  Cal.  366; 
74  Pac.  993.  The  deposit  in  the  state 
treasury,  by  order  of  the  court,  of  money 
comprising  the  residue  of  the  estate  of  a 
deceased  person,  administered  by  the  pub- 
lic administrator,  and  for  the  distribution 
of  which  no  heirs  have  appeared,  does  not, 
of  itself,  work  an  escheat  to  the  state:  the 
state  does  not  come  in  by  way  of  succes- 
sion, and  an  action  of  escheat  is  necessary 
to  vest  title  in  the  state,  whether  the  prop- 
erty is  real  or  personal.  Estate  of  Miner, 
143"  Cal.  194;  76  Pac.  968. 

Decree  made  when.  The  supplemental 
statement  required  to  be  made,  under  this 
section,  by  the  administrator,  after  the 
settlement  of  his  final  account,  and  to  be 
filed  at  the  hearing  of  the  petition  for 
distribution,  is  not  a  final  account  which 
needs  to  be  filed,  settled,  and  allowed  be- 
fore the  filing  of  the  petition  for  distribu- 
tion. Estate  of  Sheid,  129  Cal.  172;  61 
Pac.  920.  A  decree  settling  the  final  ac- 
count of  an  executor  does  not  necessarily 
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involve  any  question  respecting  the  dis- 
tribution of  tiie  estate;  distribution  to  the 
heirs  or  legatees  may  take  place  upon  the 
settlement  of  the  final  account,  or  at  any 
subsequent  time;  one  or  the  other  of  these 
is  the  usual  course,  although  the  law  al- 
lows, under  certain  conditions,  a  partial 
distribution  before  the  settlement  of  the 
final  account.  Estate  of  Thriyer,  1  Cal. 
App.  104;  81  Pac.  658.  Where  the  final 
account  of  an  administrator  has  been 
settled,  one  claiming  to  be  an  heir  of  the 
estate  may  file  a  petition  for  distribution, 
and  the  court  may  thereupon  determine  a 
contest  of  heirship,  and  order  distribution 
to  the  person  or  persons  found  to  be  en- 
titled to  the  same.  Estate  of  Sheid,  129 
Hal.  172;  61  Pac.  920.  The  pendency  of 
an  undetermined  contest  of  heirship,  under 
§  166  4,  ante,  does  not  deprive  the  court  of 
jurisdiction  to  determine  the  heirship  upon 
a  petition  for  final  distribution;  such  pend- 
ency is  not  a  proper  ground  for  abatement 
of  such  petition.  Estate  of  Sheid,  129  Cal. 
172;  61  Pac.  920.  Where  a  husband  died 
intestate,  the  property  left  by  him  being 
community  property,  and,  pending  the  ad- 
ministration of  the  estate,  the  wife  died, 
also  intestate,  her  estate  being  adminis- 
tered upon  and  distributed  without  em- 
bracing her  interest  in  the  community 
property,  but  the  decree  distributing  the 
husband's  estate  dealt  with  the  entire 
community  property,  and  distributed  the 
wife's  interest  to  her  heirs,  it  was  com- 
petent for  the  court  to  make  such  a  decree, 
no  creditor  of  hers  objecting.  McClellan 
v.  Downey,  63  Cal.  520.  Each  creditor  of 
an  estate  is  entitled  to  have  its  adminis- 
tration kept  on  foot,  and  the  property  kept 
in  legal  custody,  until  his  debt  is  paid 
or  secured  in  some  manner  provided  in 
the  statute;  and  he  cannot  be  required  to 
yield  this  right,  and  to  accept  a  lien  or 
charge  on  the  property  to  be  enforced  in 
some  new  and  independent  proceeding. 
Estate  of  Washburn,  148  Cal.  64;  82  Pac. 
671.  The  fact  that  a  distributee  is  a  non- 
resident does  not  preclude  him  from  re- 
ceiving his  distributive  share.  Bell  v.  W^il- 
son,  159  Cal.  57;  112  Pac.  1100.  The  court 
need  not  inquire  as  to  the  residence  of  dis- 
tributees: residence  is  of  real  importance 
only  after  distribution  is  made,  and  then 
only  so  far  as  it  may  affect  the  closing 
of  the  administration  of  the  estate.  Bell 
v.  Wilson,  159  Cal.  57;  112  Pac.  1100. 

Decree  denied  when.  While  a  proceed- 
ing for  the  sale  of  the  real  estate  of  a 
deceased  testator  is  pending,  in  order  to 
pay  charges  and  funeral  expenses,  a  peti- 
tion by  a  sole  heir  for  distribution  of  his 
entire  estate  is  properlv  denied.  Estate  of 
Koppikus,  1  Cal.  App.  88;  81  Pac.  733. 

Effect  of  order  directing  how  findings 
and  decree  should  be  prepared.  The  es- 
tate cannot   be   closed  until  a  settlement 


of  the  final  account  and  final  decree  of 
distribution;  and  an  order  of  the  court, 
that  fiudings  and  decree  of  final  distribu- 
tion be  prepared  in  accordance  with  an 
order  expressing  the  manner  in  which  the 
property  of  deceased  should  be  divided, 
amounts  to  no  more  than  an  opinion  of 
the  court:  it  is  not  a  judgment.  Estate  of 
Spreckels,  165  Cal.  597;  133  Pac.  289. 

Rights  of  devisees,  etc.,  fixed  how.  The 
rights  of  devisees  and  legatees  are  fixed, 
not  by  the  provisions  of  the  will,  but  by 
the  decree  of  distribution,  and  can  only 
be  determined  on  distribution.  Toland  v. 
Earl,  129  Cal.  148;  79  Am.  St.  Rep.  100; 
61  Pac.  914;  Estate  of  Willev,  140  Cal. 
238;  73  Pac.  998. 

Rights  of  devisee  not  affected  by  re- 
versal of  judgment  in  his  favor,  in  action 
by  administrator.  The  reversal  of  a  judg- 
ment for  the  defendant,  in  an  action  by 
the  administratrix  to  recover  personal  prop- 
erty of  the  estate,  alleged  to  have  been 
converted  by  him,  cannot  affect  the  right 
of  the  defendant  to  such  share  in  the  es- 
tate as  may  be  distributable  to  the  estate 
or  to  the  successor  of  the  widow.  Snyder 
V.  Jack,  140  Cal.  584;  74  Pac.  139. 

Defaulting  parties  concluded  when.  The 
decree  of  distribution  is  as  binding  upon 
one  entitled,  where  he  failed  to  appear 
and  present  his  claim,  as  if  his  claim,  after 
presentation,  had  been  disallowed  by  the 
court.  Daly  v.  Pennie,  86  Cal.  552;  21  Am. 
St.  Rep.  61;  25  Pac.  67;  William  Hill  Co. 
V.  Lawler,  116  Cal.  359;  48  Pac.  323. 

Trust  provisions  accepted  how.  Where 
a  decree  of  distribution  gives  property,  in 
trust,  for  certain  purposes,  the  distribu- 
tee's mere  acceptance  of  the  property,  with 
knowledge  of  the  provisions  of  the  de- 
cree, is  an  acceptance  of  the  trust.  St. 
Mary's  Hospital  v.  Perry,  152  Cal.  338;  92 
Pac.  864.  One  to  whom  property  is  dis- 
tributed, in  trust,  for  a  particular  purpose 
is  under  no  obligation,  before  receiving 
the  property  from  the  executor  or  admin- 
istrator, to  agree  expressly  with  such  offi- 
cer to  use  the  property  for  the  purposes 
and  in  the  manner  declared  in  the  decree 
defining  the  trust.  St.  Mary's  Hospital  v. 
Perry,  152  Cal.  338;  92  Pac.  864. 

Distributee's  share  liable  to  attachment 
when.  After  the  decree  of  distribution, 
money  in  the  hands  of  the  administrator, 
distributed  to  an  heir  or  devisee,  may  bo 
garnished  by  a  creditor  of  the  distributee, 
or  may  be  reached  by  proceedings  supple- 
mentary to  execution.  Estate  of  Nerae,  35 
Cal.  392;  95  Am.  Dec.  Ill;  Dunsmoor  v. 
Furstenfeldt,  88  Cal.  522;  22  Am.  St.  Rep. 
331 ;  12  L.  R.  A.  508;  26  Pac.  518. 

Pooling  agreement  of  heirs  valid.  An 
agreement  between  heirs  apparent,  during 
the  lifetime  of  their  ancestor,  to  pool  what- 
ever shall  be  received  by  each  from  his 
estate   upon   partial   or   final   distribution, 
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the  total  amount  to  be  divided  equally 
among  such  parties,  share  and  share  alike, 
is  valid  and  enforceable  in  this  state. 
Spangenberg  v.  Spangenberg,  19  Cal.  App. 
439;  126  Pac.  379. 

Duty  of  representative.  An  executor,  as 
such,  has  no  interest  in  the  distribution  of 
the  estate  in  his  hands,  and  he  cannot 
appeal  from  the  order  of  distribution;  he 
cannot,  in  any  case,  litigate  the  claims  of 
one  legatee  as  against  the  others,  at  the 
expense  of  the  estate.  Bates  v.  Eyberg,  40 
Cal.  463;  Estate  of  Wright,  49  Cal.  550; 
and  see  Estate  of  Marrey,  65  Cal.  287;  3 
Pac.  896;  Merrifield  v.  Longmire,  66  Cal. 
180;  4  Pac.  1176;  Eoach  v.  Coffey,  73  Cal. 
281;  14  Pac.  840;  Estate  of  Jessup,  80  Cal. 
625;  22  Pac.  260;  Goldtree  v.  Thompson, 
83  Cal.  420;  23  Pac.  383;  Estate  of  Welch, 
106  Cal.  427;  39  Pac.  805;  Jones  v.  Lamont, 
118  Cal.  499;  62  Am.  St.  Eep.  251;  50  Pac. 
766;  Estate  of  Williams,  122  Cal.  76;  54 
Pac.  386;  McCabe  v.  Healy,  138  Cal.  81; 
70  Pac.  1008;  Estate  of  Young,  149  Cal. 
173;  85  Pac.  145.  It  is  the  duty  of  the 
executor  or  administrator  simply  to  de- 
liver the  property  distributed  to  the  dis- 
tributees; and  he  is  entitled  to  nothing 
more  than  a  receipt  therefor.  St.  Mary's 
Hospital  V.  Perry,  152  Cal.  338;  92  Pac. 
864. 

Representative  liable  when.  Upon  re- 
fusal to  comply  with  the  d'ecree  of  dis- 
tribution, the  executor  becomes  personally 
liable  to  the  distributee  as  in  case  of  de- 
vastavit. Melone  v.  Davis,  67  Cal.  279;  7 
Pac.  703.  The  order  of  distribution  is  a 
complete  protection  to  the  executor  against 
any  claim  that  may  be  made  against  him 
by  reason  of  his  compliance  therewith. 
Estate  of  Williams,  122  Cal.  76;  54  Pac. 
386. 

Decree  affirmed  when.  Where  an  estate 
is  distributed  according  to  the  terms  of 
the  will,  after  the  debts  of  the  estate  are 


paid,  the  order  of  distribution  will  be 
affirmed,  upon  the  appeal  of  heirs  who 
have  no  interest  in  the  fund  distributed. 
Estate  of  Griest,  76  Cal.  497;  18  Pac.  654. 

Consideration  of  advancements  to  heirs. 
See  note  ante,  §  1628. 

Heirs  not  barred  until  judgment  in  es- 
cheat.    See  notes  ante,  §§  12G9-1272. 

Domiciliary  executor  to  distribute  for- 
eign assets.    See  note  ante,  §  1581. 

Disobedience  of  order  of  final  distribu- 
tion contempt  of  court.  See  note  ante, 
§  1209. 

Advances  to  beneficiaries  adjusted  only 
upon  distribution.    See  note  ante,  §  1628. 

Payments  made  in  anticipation  of  de- 
cree of  distribution,  at  peril  of  executor. 
See  note  ante,  §  1628. 

Question  of  interest  in  estate  deter- 
mined on  hearing  for  distribution.  See 
note  ante,  §  1637. 

Distribution  may  be  delayed,  where 
there  .is  an  unascertained  balance.  See 
note  ante,  §  1543. 

Power  of  distribution  exercised  only 
after  settlement  of  final  accounts.  See 
note  ante,  §  1634. 

Conclusiveness  of  decrees  of  distribution  and 
power  of  chancery  to  correct  or  set  aside  ac- 
counts in  probate.     See   note  43   Am.   Dee.   744. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1865- 
66,  p.  329,  §  2.  "Payment  of  taxes."  Pol.  Code, 
§§3639-3642,  and  3752.  Nonresident  failing 
for  a  year  to  appear  and  claim  distribution,  his 
share  may  not  be  distributed  to  others.  Pyatt 
V.  Broekman,  6  Cal.  418;  see  Civ.  Code,  "Lega- 
cies," §§  1357  et  seq. ;  Meeks  v.  Hahn,  20  Cal. 
627;  Abila  v.  Burnett,  33  Cal.  665.  On  the 
distribution  it  was  found  that  the  property  of 
the  estate  was  insufficient  to  pay  all  the  legacies 
in  full.  The  amount  in  the  executor's  hands  for 
distribution  was  that  which  remained  after  pay- 
ing the  debts.  The  distribution  was  made,  and, 
as  complained,  some  got  more  and  others  less 
than  that  to  which  they  were  entitled.  Held, 
the  heirs  or  legatees,  if  aggrieved,  may  appeal, 
but  the  executor  is  not  interested  adversely  so 
as  to  be  entitled  to  appeal  from  the  order  of 
distribution.    Bates  v.  Ryberg,  40  Cal.  465. 


§  1666.  What  the  decree  must  contain,  and  is  final.  In  the  order  or 
decree,  the  court  must  name  the  persons  and  the  proportions  or  parts  to 
which  each  shall  be  entitled,  and  such  persons  may  demand,  sue  for,  and  re- 
cover their  respective  shares  from  the  executor  or  administrator,  or  any  per- 
son having  the  same  in  possession.  Such  order  or  decree  is  conclusive  as  to  the 
rights  of.  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed,  set  aside, 
or  modified  on  appeal. 


Recording.    Post,  §  1719. 
Taxes  payable  before.    Post,  §  1669. 
Subsequent    issue    of    letters,    on   discovery    of 
estate.    Post,  §  1698. 

Legislation  8  1666.  Knacted  March  11,  1872; 
based  on  Probate  Act  1851,  §  259,  as  amended 
by  Stats.  1865-66,  p.  767,  which  read:  "In  the 
decree  the  court  shall  name  the  persons  and  the 
proportions  or  parts  to  which  each  shall  be  en- 
titled, and  such  persons  shall  have  the  right  to 
demand  and  recover  their  respective  shares  from 
the  executor  or  administrator,  or  any  person  hav- 
ing the  same  in  possession.  Such  decree  shall 
be  conclusive  as  to  the  rights  of  heirs,  legatees, 
or  devisees,  subject  only  to  be  reversed,  set  aside. 


or  modified  on  appeal,  in   the  manner  and  within 
the    time   provided   by   law." 

Scope  of  jurisdiction.  The  probate  court 
has  no  jurisdiction  to  determine  the  rights 
of  those  claiming  adversely  to  the  estate; 
but  if  serious  questions  arise  upon  such 
claims,  the  court  may  delay  the  final  de- 
cree of  distribution  until  they  can  be  de- 
termined in  another  forum.  Estate  of 
Burdick,  112  Cal.  387;  44  Pac.  734;  Estate 
of  Young,  123  Cal.  337;  55  Pac.  1011.  Par- 
tition cannot  be  made  unless  the  petition 
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therefor  is  filed  before  the  entry  of  the 
final  decree  of  distribution.  Buckley  v. 
Superior  Court,  102  Cal.  6;  41  Am.  St.  Rep. 
135;  36  Pac.  360.  The  probate  court  can 
do  no  more  than  pay  the  claims  against 
the  estate,  and  distribute  the  remainder 
among  the  heirs  and  devisees:  it  has  no 
power  to  appropriate  the  share  of  an  heir 
or  devisee  to  the  pavment  of  his  debts. 
Estate  of  Nerac,  35  Cal.  392;  95  Am.  Dec. 
111.  The  probate  court  has  jurisdiction 
to  administer  upon  the  community  prop- 
erty as  part  of  the  estate  of  the  husband, 
and  the  widow  takes  her  interest  in  such 
property  by  way  of  succession  from  the 
husband,  and  through  distribution  of  his 
estate.  Estate  of  Burdick,  112  Cal.  387; 
44  Pac.  734;  William  Hill  Co.  v.  Lawler, 
116  Cal.  359;  48  Pac.  323;  Sharp  v.  Loupe, 
120  Cal.  89;  52  Pac.  134;  Cunha  v.  Hughes, 
122  Cal.  Ill;  68  Am.  St.  Rep.  27;  54  Pac. 
535.  Where  the  decree  of  distribution  has 
been  made,  the  probate  court  has  no  longer 
jurisdiction  of  the  property  distributed, 
except  to  compel  delivery,  and  the  dis- 
tributee thenceforth  has  an  action  to  re- 
cover his  estate,  or,  in  a  proper  case,  its 
value.  Wheeler  v.  Bolton,  54  Cal.  302; 
Buckley  v.  Superior  Court,  102  Cal.  6;  41 
Am.  St.  Rep.  135;  36  Pac.  360;  Morffew  v. 
San  Francisco  etc.  R.  R.  Co.,  107  Cal.  587; 
40  Pac.  810. 

Application  of  section.  This  section 
was  intended  to  make  the  decree  of  dis- 
tribution final  and  conclusive  as  against 
collateral  attack;  it  does  not  expressly 
exclude  any  remedy,  except  direct  appeal, 
from  the  order  or  decree.  Carter  v.  Waste, 
159  Cal.  23;  112  Pac.  727.  The  proceed- 
ing for  the  settlement  of  an  estate  is  not 
a  civil  action,  within  the  meaning  of  the 
constitution.  Ex  parte  Smith,  53  Cal.  204; 
and  see  note  ante,  §  1209.  An  action 
brought  against  a  surviving  executor  of  a 
will,  to  recover  a  sum  of  money  due  to  a 
trustee  for  certain  beneficiaries,  under  the 
terms  of  the  decree  of  distribution,  is  au- 
thorized by  the  express  provision  of  this 
section.  Le  Mesnager  v.  Variel,  144  Cal. 
463;  103  Am.  St.  Rep.  91;  77  Pac.  988. 
The  provision,  in  this  section,  giving  to 
the  distributees  the  right  to  "demand,  sue 
for,  and  recover  their  respective  shares 
from  the  executor,"  is  a  clear  indication 
that  distribution  can  be  made  only  to  those 
I)ersons  who  are  entitled  to  receive  from 
the  executor  immediate  possession  of  the 
propertv  distributed  to  them.  Martinovich 
V.  Marsicano,  137  Cal.  354;  70  Pac.  459. 

Legacies  obtained  when.  Legacies 
should  be  obtained  through  the  probate 
court  before  distribution ;  and  the  decree 
of  distribution  is  a  complete  bar  as  to  the 
rights  of  the  legatees,  except  as  it  may  be 
reversed,  set  aside,  or  modified  on  apjieal. 
Hill  V.  Den.  54  (  al.  6. 

Rules  of  inheritance  changed  how.  The 
right  of  an  heir  to  his  inheritance  depends 


upon  positive  law,  and  is  not  a  natural  or 
an  absolute  right;  and  it  is  competent  for 
the  legislature  to  change  the  rule  of  in- 
heritance or  to  restrict  the  temporary 
l)ower.    Brenham  v.  Story,  39  Cal.  179. 

Court's  power  to  enforce  trusts.  Where 
the  court  finds  that  a  valid  trust  was  cre- 
ated by  the  testator,  it  should  also  deter- 
mine what  other  persons  have  legal  or 
equitable  rights  to  the  distributable  prop- 
erty of  the  estate,  and  the  extent  and 
nature  of  their  interests.  Luseomb  v.  Fint- 
zelberg,  162  Cal.  433;  123  Pac.  247.  When 
necessary,  it  is  the  duty  of  the  court  to 
determine  whether  or  not  a  valid  trust  was 
created  by  the  testator;  to  declare  in  the 
decree  the  scope  and  terms  of  such  trust 
as  it  finds  valid;  to  select  the  trustees,  and 
to  make  distribution  to  them  of  the  trust 
property.  Luseomb  v.  Fintzelberg,  162  Cal. 
433;  123  Pac.  247.  Though  there  is  not,  in 
the  will,  a  direct  devise  of  the  estate  to 
trustees,  yet  where,  from  the  nature  of 
the  duties  to  be  performed,  the  taking  of 
such  estate  is  necessary,  an  estate  in  the 
trustees  will  vest  by  implication,  but  only 
to  the  extent  necessary  for  the  perform- 
ance of  the  trust.  Estate  of  Reith,  144  Cal. 
314;  77  Pac.  942.  It  is  the  duty  of  the 
court  not  only  to  distribute  to  trustees  the 
estate  necessary  for  the  performance  of 
their  trust,  but  also  to  distribute  to  the 
heirs  their  respective  shares  in  the  trust 
property  subject  to  the  trust,  where  there 
is  a  direct  testamentary  gift  to  them  sub- 
ject only  to  the  trust.  Estate  of  Reith,  144 
Cal.  314;  77  Pac.  942.  The  court,  having 
jurisdiction  over  the  subject-matter  of  the 
distribution  of  the  estate,  has  power  er- 
roneously to  select  trustees  named  in  the 
will  as  distributees  of  the  trust,  and  in- 
cidentally to  determine  the  validity  of  the 
trust,  and  the  lawfulness  of  the  right  of 
the  trustees  to  take  under  the  will,  and  its 
determination,  though  erroneous,  can  only 
be  corrected  upon  appeal,  and  is  not  open 
to  collateral  attack.  Crew  v.  Pratt,  119 
Cal.  139;  51  Pac.  38;  Williams  v.  Marx,  124 
Cal.  22;  56  Pac.  603;  More  v.  More,  133 
Cal.  4S9;  65  Pac.  1044. 

Description  necessary  to  pass  title.  A 
decree  distributing  the  residue  of  an  es- 
tate, particularly  described,  "and  any  other 
property  not  now  known  or  discovered, 
which  may  belong  to  said  estate,  or  in 
which  said  estate  maj'  have  an  interest, 
passes  title  to  lands  of  the  decedent, 
omitted  from  the  particular  description. 
Humphry  v.  Protestant  Episcopal  Church, 
154  Cal.  170;  97  Pac.  187.  The  description 
of  land,  in  a  decree  of  distribution,  is  not 
required  to  be  so  specific  that  the  lami 
can  be  identified  without  the  aid  of  ex- 
trinsic evidence;  nor  is  it  material  that 
the  description  is  false  in  part,  if  what 
remains  is  sufficient  for  the  purpose  of 
identification.  Wheeler  v.  Bolton,  66  Cal. 
83;  4  Pac.  981. 
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Heir  may  convey  title.     An   heir  may 

contract  about  or  convey  the  title  which 
the  law  has  cast  upon  him  on  the  death  of 
his  ancestor,  and  the  validity  or  force  of 
such  contract  is  not  affected  by  the  fact 
that  the  probate  court  afterwards,  by  its 
decree  of  distribution,  declares  his  heir- 
ship and  title  valid,  and  assumes  to  dis- 
tribute the  land  to  him.  Chever  v.  Ching 
Hong  Poy,  82  Cal.  68;  22  Pac.  1081;  and 
see  Estate  of  Vaughn,  92  Cal.  192;  28  Pac. 
221;  Estate  of  Crooks,  125  Cal.  459;  58 
Pac.  89;  Martinovich  v.  Marsicano,  137 
Cal.  354;  70  Pac.  459.  One  to  whom,  pend- 
ing administration,  the  title  of  an  heir  of 
an  estate  is  transferred  or  mortgaged, 
takes,  as  a  rule,  only  so  much  of  the  dis- 
tributive share  of  such  heir  as  remains 
after  the  purposes  and  objects  of  admin- 
istration have  been  satisfied.  Curtis  v. 
Schell,  129  Cal.  208;  79  Am.  St.  Rep.  107; 
61  Pac.  951.  A  decree  of  distribution  does 
not  affect  an  interest  previously  acquired 
in  the  estate,  by  contract,  during  the  life- 
time of  the  deceased.  Archer  v.  Harvey, 
164  Cal.  274;  128  Pac.  410.  The  deed  of  a 
son,  of  his  interest  in  his  father's  estate, 
pending  the  administration  thereof,  not 
purporting  to  convey  title  in  fee,  does  not 
carry  an  after-acquired  title,  distributed 
to  him  under  a  decree  of  distribution  of 
the  estate  of  his  mother,  who,  as  widow, 
was  the  sole  distributee,  in  fee,  of  the 
father's  estate.  McKenzie  v.  Budd,  125 
Cal.  600;  58  Pac.  199. 

To  whom  distribution  may  be  made. 
The  distribution  of  the  estate  of  a  de- 
ceased person  cannot  be  made  to  the  mort- 
gagee of  an  heir  or  devisee,  or  to  an 
assignee,  as  security,  who  is  not  a  grantee 
of  the  heir  or  devisee:  the  decree  must 
name  the  persons  entitled  under  the  will 
or  bv  succession,  or  their  grantees.  Estate 
of  Crooks,  125  Cal.  459;  58  Pac.  89. 

Distribution  made  how.  The  decree  of 
distribution  becomes  the  measure  of  the 
rights  of  all  claimants  to  the  estate,  and 
their  rights  are  to  be  determined  by  the 
terms  of  this  decree.  McKenzie  v.  Budd, 
125  Cal.  600;  58  Pac.  199.  A  decree  of 
distribution  should  dispose  of  the  prop- 
erty, and  the  whole  title  thereto,  and  all 
the  estates  therein.  Estate  of  Eeith,  144 
Cal.  314;  77  Pac.  942.  A  decree  of  dis- 
tribution, providing  for  distribution  sub- 
ject to  the  claim  of  the  administrator  for 
a  sum  named,  is,  in  effect,  a  declaration 
that  the  property  is  charged  with  the  pay- 
ment of  such  sum,  and  creates  a  lien  there- 
for on  the  property,  by  operation  of  law. 
Finnerty  v.  Pennie,  100  Cal.  404;  34  Pac. 
869.  A  decree  of  distribution  is  subject 
to  a  mortgage  on  the  property,  and  the 
decree  should  not  attempt  to  determine 
the  rights  of  the  mortgagee  as  against  the 
distributee.  Estate  of  Lyon,  163  Cal.  803; 
127  Pac.  75.     The  estate  has  the  right  to 


set  off  against  the  share  of  the  widow, 
upon  distribution,  such  amounts  as  are  due 
her  from  the  estate;  and  such  right  of  set- 
off is  not  dependent  upon  her  insolvenev. 
Estate  of  Angle,  148  Cal.  102;  S2  Pac.  668. 
Where  the  whole  title  to  the  property 
passed  from  the  testator  by  the  will,  it 
is  erroneous  to  decree  that,  in  the  event 
of  the  death  of  one  of  the  children  before 
arriving  at  the  age  mentioned  in  the  will, 
the  property  would  go  to  the  heirs  of  the 
testator:  in  such  event  the  child's  share  in 
the  property  would  vest  in  fee  in  its  heirs. 
•  Estate  of  Eeith,  144  Cal.  314;  77  Pac.  942. 

Decree  enforced  how.  The  decree  of 
distribution  has,  in  most  respects,  all  the 
efficacy  of  a  judgment  at  law  or  a  decree 
in  equity;  an  action  can  be  maintained 
upon  it  for  non-compliance  with  its  require- 
ments; and  there  is  no  greater  necessity 
for  a  demand  than  exists  in  case  of  suit 
upon  an  ordinary  judgment  at  law,  or 
before  issuing  execution  upon  a  judgment. 
Melone  v.  Davis,  67  Cal.  279;  7  Pac.  703. 
The  decree  of  distribution  may  be  enforced 
by  proceedings  for  contempt.  Ex  parte 
Smith,  53  Cal.  204;  Wheeler  v.  Bolton,  54 
Cal.  302;  Ex  parte  Hollis,  59  Cal.  405; 
Melone  v.  Davis,  67  Cal.  279;  7  Pac.  703; 
Estate  of  Clary,  112  Cal.  292;  44  Pac.  569; 
Estate  of  Wittmeier,  118  Cal.  255;  50  Pac. 
393. 

Errors  corrected  how.  A  decree  of  dis- 
tribution that  fails  to  distribute  all  the 
property  disposed  of  by  the  will  may  be 
amended.  Del  Campo  v.  Camarillo,  154  Cal. 
647;  98  Pac.  1049.  A  mistake  in  the  name 
of  a  distributee  in  a  decree  of  distribution 
may  be  corrected  by  extrinsic  evidence. 
Taylor  v.  McCowen,  154  Cal.  798;  99  Pac. 
351. 

Decree  conclusive  how  far.  A  proceed- 
ing for  the  distribution  of  the  estate  of  a 
deceased  person  is  a  proceeding  in  rem, 
and  the  decree  of  distribution  binds  all 
who  have  constructive  notice  thereof,  and, 
if  not  appealed  from,  is  conclusive  as  to 
the  whole  world  ujjon  all  questions  of  heir- 
ship. Mulcahey  v.  Dow.  131  Cal.  73;  (!3 
Pac.  158.  A  decree  of  distribution  is  con- 
clusive upon  the  whole  world.  Toland  v. 
Earl,  129  Cal.  148;  79  Am.  St.  Rep.  100; 
61  Pac.  914.  The  decree  of  distribution  of 
estate,  after  due  notice  by  the  probate 
court,  is  conclusive  upon  a  person  who 
might  have  claimed  that  a  share  of  the 
estate  belonged  to  him  (Crew  v.  Pratt, 
119  Cal.  139;  51  Pac.  38;  Cunha  v.  Hughes, 
122  Cal.  Ill;  68  Am.  St.  Rep.  27;  54  Pac. 
535;  Williams  v.  Marx,  124  Cal.  22;  56 
Pac.  603;  More  v.  More,  133  Cal.  489;  65 
Pae.  1044) ;  and  a  decree  of  distribution 
is  conclusive  of  the  rights  of  all  parties 
entitled,  legally  or  equitably,  to  a  share 
of  the  estate  (Kauffman  v.  Foster,  3  Cal. 
App.  741;  8G  Pac.  1108);  and  a  decree 
of    final    distribution   is    conclusive    as    to 
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the  rights  of  heirs,  legatees,  and  dev- 
isees (Humphrv  v.  Protestant  Episcopal 
Church,  154  Cal  170;  97  Pac.  187);  and  a 
decree  of  distribution  is  conclusive  against 
heirs,  legatees,  and  devisees,  only  as  heirs, 
legatees,  or  devisees,  and  only  so  far  as 
thev  claim  in  such  capacities.  Cooley  v. 
Miller  &  Lux,  156  Cal.  510;  105  Pac.  981. 
The  action  of  the  court  in  making  the  dis- 
tribution of  the  estate  binds  the  whole 
world,  and  is  equally  conclusive  upon 
every  claimant,  whether  his  claim  is  pre- 
sented or  whether  he  fails  to  appear,  sub- 
ject only  to  be  reversed,  set  aside,  or  modi- 
fied upon  appeal,  and  its  decree  cannot  be 
collaterally  attacked  for  any  error  com- 
mitted therein  (William  Hill  Co.  v.  Law- 
ler,  IIG  Cal.  359;  48  Pac.  323;  Goad  v. 
Montgomery,  119  Cal.  552;  63  Am.  St.  Eep. 
145;  51  Pac.  6S1;  Cunha  v.  Hughes,  122 
Cal.  Ill;  68  Am.  St.  Eep.  27;  54  Pac.  535; 
McKenzie  v.  Budd,  125  Cal.  COO;  58  Pac. 
199;  Mulcahey  v.  Dow,  131  Cal.  73;  63 
Pac.  158;  More  v.  More,  133  Cal.  489;  65 
Pac.  1044;  Martinovich  v.  Marsicano,  137 
Cal.  354;  70  Pac.  459);  and  where  a  judg- 
ment construing  a  will  and  making  final 
distribution  has  become  final,  it  cannot 
afterwards  be  impeached  by  the  will  itself: 
the  decree  is  binding  on  the  parties  in- 
terested, although  it  may  not  conform 
to  the  will.  Estate  of  Learned,  156  Cal. 
309;  104  Pac.  315.  An  order  or  decree  of 
final  distribution,  having  been  "duly  made 
aud  given,"  is  binding  upon  the  parties  in 
interest,  subject  only  to  be  reversed,  set 
aside,  or  modified  on  appeal.  Goldtree  v. 
Thompson,  3  Cal.  Unrep.  61;  20  Pac.  414. 
Where  an  estate  has  been  finally  distrib- 
uted in  full  accord  with  the  terms  of  the 
will,  an  heir  of  the  testator  has  no  inde- 
pendent right  to  complain  of  the  distribu- 
tion, where  the  probate  of  the  will  has 
not  been  revoked,  and  is  unassailable. 
Tracy  v.  Muir,  151  Cal.  367;  121  Am.  St. 
Eep.  117;  90  Pac.  832.  Though  the  deter- 
mination of  the  court  as  to  matters  in- 
volved in  this  section  may  be  incorrect,  it 
is  conclusive  as  to  the  rights  of  heirs,  lega- 
tees, and  devisees  unless  corrected  on  ap- 
peal (Luscomb  V.  Fintzelberg,  162  Cal. 
433;  123  Pac.  247);  but  a  decree  distrib- 
uting the  estate  of  a  deceased  person  to 
the  heirs  is  not  conclusive  against  one 
claiming  as  grantee  from  such  heirs  by  an 
instrument  executed  after  the  death  of  the 
ancestor  aud  before  the  decree,  nor  does 
it  bind  third  parties  who  claim  an  interest 
adverse  to  that  of  the  testator  or  intes- 
tate. Archer  v.  Harvey,  164  Cal.  274;  128 
Pac.  410.  Where  fraud  is  committed  by 
a  grantee  in  obtaining  a  deed  of  the  in- 
terest of  the  grantor  in  the  estate  of  a 
deceased  person,  the  decree  of  distribution 
of  the  estate  to  the  fraudulent  grantee,  as 
successor  of  the  defrauded  party,  is  not 
conclusive  of  the  equities  between  the  par- 


ties, or  of  the  constructive  trust  raised 
by  the  fraud,  where  such  matter  was  not 
actually  litigated  in  the  matter  of  the  es- 
tate, nor  was  it  a  proper  subject  of  con- 
sideration therein.  More  v.  More,  133  Cal. 
489;  65  Pac.  1044.  After  a  decree  of  dis- 
tribution has  become  final,  it  is  not  to  be 
set  aside,  except  upon  a  showing,  in  equity, 
of  fraud  or  other  sufficient  matter  collat- 
eral or  extrinsic  to  the  matters  or  ques- 
tions examined  and  determined.  French 
V.  Phelps,  20  Cal.  App.  101;  128  Pac.  772; 
Hopkins  v.  White,  20  Cal.  App.  234;  128 
Pac.  780.  Where  no  appeal  is  talcen  from 
a  decree  of  distribution  within  the  time 
allowed  by  law,  it  becomes  final  aud  con- 
clusive upon  all  heirs,  legatees,  and  dev- 
isees. O'Brien  v.  Nelson.  164  Cal.  573;  129 
Pac.  985;  French  v.  Phelps,  20  Cal.  App. 
101;  128  Pac.  772;  Hopkins  v.  White,  20 
Cal.  App.  234;  128  Pac.  780.  A  decree  of 
distribution  to  trustees  named  in  the  will 
is  a  judicial  construction  of  the  will,  and 
is  a  determination  of  the  rights  of  all  par- 
ties interested  in  the  estate,  and  is  a  meas- 
ure of  their  rights,  and  the  will  can  no 
longer  be  considered,  except  upon  a  direct 
appeal  from  the  decree,  and,  though  erro- 
neous, if  it  is  not  appealed  from,  the 
decree  is  conclusive  upon  all  persons  inter- 
ested in  the  estate  (Trust  of  Treseouy,  119 
Cal.  568;   51  Pac.  951;   Cunha  v.  Hughes, 

122  Cal.  Ill;  68  Am.  St.  Eep.  27;  54  Pac. 
535;  Williams  v.  Marx,  124  Cal.  22;  56 
Pac.  603;  McKenzie  v.  Budd,  125  Cal.  600; 
58  Pac.  199);  but  a  legatee  under  the  will, 
who  claims  certain  property  in  the  hands 
of  the  executor,  in  his  own  right,  aud 
adversely  to  the  estate,  is  not  concluded, 
by  a  decree  attempting  to  distribute  such 
property,  from  afterwards  asserting  his 
adverse  claims  against  the  distributee. 
Estate  of  Eowland,  74  Cal.  523;  5  Am.  St. 
Eep.  464;  16  Pac.  315;  Finnerty  v.  Pennie, 
100  Cal.  404;  34  Pac.  869;  Estate  of  Young, 

123  Cal.  337;  55  Pac.  1011.  The  final  set- 
tlement of  the  accounts  of  the  administra- 
tor is  conclusive  only  upon  those  interested 
in  the  estate;  and  the  decree  of  distribu- 
tion, only  upon  heirs,  legatees,  or  devisees. 
Estate  of  Burdick,  112  Cal.  387;  44  Pac. 
734.  The  decree  of  distribution  is  conclu- 
sive only  as  to  the  succession  of  testa- 
mentary rights.  Estate  of  Burdick,  112 
Cal.  387;  44  Pac.  734;  Estate  of  Young,  123 
Cal.  337;  55  Pac.  1011.  The  decree  of  dis- 
tribution, under  this  section,  is  made  con- 
clusive only  as  to  the  rights  of  heirs,  lega- 
tees, and  devisees;  and  one  who  does  not, 
as  to  his  claim,  come  within  this  category, 
is  not  bound  thereby.  Estate  of  Eowland, 
74  Cal.  523;  5  Am.  St.  Eep.  464;  16  Pac. 
315;  Finnerty  v.  Pennie,  100  Cal.  404;  34 
Pac.  869.  The  decree  of  distribution, 
when  final,  becomes  the  measure  of  the 
rights  of  all  claimants  to  the  estate,  aud 
their  rights  are  to  be  determined  by  the 


§1666 


PARTITION,   DISTRIBUTION,  AND  SETTLEMENT   OF  ESTATES. 


1774 


terms  of  the  decree.  Cunha  v.  Hughes,  122 
Cal.  Ill;  68  Am.  St.  Rep.  27;  54  Pac.  535. 
A  decree  of  distribution,  which,  by  reason 
of  lapse  of  time  since  its  rendition  and 
entry,  has  become  final,  is  conclusive  upon 
the  rights  of  heirs,  legatees,  and  devisees. 
Daly  V.  Pennie,  86  Cal.  552;  21  Am.  St. 
Rep.  61;  25  Pac.  67;  William  Hill  Co.  v. 
Lavi^ler,  116  Cal.  359;  48  Pac.  323;  Crew  v. 
Pratt,  119  Cal.  139;  51  Pac.  38;  Goldtree 
V.  Allison,  119  Cal.  344;  51  Pac.  561;  Goad 
V.  Montgomery,  119  Cal.  552;  63  Am.  St. 
Rep.  145;  51  Pac.  681;  Trust  of  Trescony, 

119  Cal.  568;  51  Pac.  951;  Jewell  v.  Pierce, 

120  Cal.  79;  52  Pac.  132;  Toland  v.  Earl, 
129  Cal.  148;  79  Am.  St.  Rep.  100;  61  Pac. 
914;  Smith  v.  Vandepeer,  2  Cal.  App.  455; 
85  Pac.  136;  Kauffman  v.  Foster,  3  Cal. 
App.  741;  86  Pac.  1108.  A  decree  of  dis- 
tribution is  conclusive  as  to  the  rights  of 
heirs,  legatees,  or  devisees,  only  so  far  as 
they  claim  in  such  capacities,  and  does 
not  create  any  new  title.  Chever  v.  Ching 
Hong  Poy,  82  Cal.  68;  22  Pac.  1081. 
Neither  the  fact  that  a  trust  is  prohibited 
by  a  provision  of  the  constitution  against 
perpetuities,  nor  the  fact  that  the  trustee 
to  whom  the  trust  fund  is  distributed  has 
no  interest  therein,  can  affect  the  conclu- 
siveness of  the  decree  of  distribution;  no 
action  lies  in  favor  of  a  residuary  legatee, 
after  the  time  for  appeal  from  such  decree 
has  fully  expired,  to  compel  the  trustee  to 
pay  the  fund  to  him,  on  the  ground  that 
the  trust  was  in  violation  of  the  constitu- 
tion. Smith  v.  Vandepeer,  3  Cal.  App.  300; 
85  Pac.  136.  The  surviving  widow  takes 
her  rights  in  the  community  property  by 
succession  from  the  husband;  and  her 
rights  therein  are  concluded  by  the  decree 
of  distribution  of  his  estate,  if  not  ap' 
pealed  from,  whether  she  has  elected  to 
take  her  half -interest  or  to  take  a  life 
estate  in  the  whole  under  his  will.  Cunha 
v.  Hughes,  122  Cal.  Ill;  68  Am.  St.  Rep. 
27;  54  Pac.  535. 

Void,  decrees.  Where  the  decree  of  dis- 
tribution assumes  to  distribute  the  prop- 
erty to  the  executors  as  trustees  under  the 
will,  without  referring  to  the  will  as  show- 
ing what  powers  were  conferred  on  the 
trustees,  and  does  not  specially  confer  any 
powers,  nor  state  the  purpose  of  the  trust, 
such  attempted  trust  is  ineffectual,  and 
void  for  uncertainty;  nor  has  the  court 
any  power  to  create  a  trust  independently 
of  the  will,  where  none  is  provided  for 
therein.  McCloud  v.  Hewlett,  135  Cal.  361; 
67  Pac.  333.  A  final  decree  of  the  pro- 
bate court,  making  distribution  of  an  en- 
tire estate,  is,  until  reversed  or  modified 
on  appeal,  an  investiture  of  the  absolute 
right  and  title  to  the  same  in  the  distribu- 
tees; and  a  further  order  of  the  court, 
making  a  different  disposition  of  a  portion 
of  the  estate,  made  pending  an  appeal 
v.hich  was  perfected  from  such  final  de- 
cree, is  void.    Estate  of  Garraud,  36  Cal. 


277;  Goad  v.  Montgomery,  119  Cal.  552; 
63  Am.  St.  Rep.  145;  51  Pac.  681;  Estate 
of  Freud,  134  Cal.  333;  66  Pac.  476. 

Setting  aside  decree.  The  probate  court 
has  no  jurisdiction  to  entertain  a  petition 
by  a  legatee  to  set  aside  a  decree  of  dis- 
tribution, after  the  time  specified  in  §  473, 
ante,  for  fraud  or  imposition  by  false  rep- 
resentations to  the  court:  courts  of  equity 
can  afford  the  proper  relief.  Estate  of 
Hudson,  63  Cal.  454;  Estate  of  Cahalan, 
70  Cal.  604;  12  Pac.  427;  Pedrorena  v. 
Superior  Court,  80  Cal.  144;  22  Pac.  71; 
Moore  v.  Superior  Court,  86  Cal.  495;  25 
Pac.  22;  Lataillade  v.  Orena,  91  Cal.  565; 
25  Am.  St.  Rep.  219;  27  Pac.  924;  Curtis 
v.  Schell,  129  Cal.  208;  79  Am.  St.  Rep. 
107;  61  Pac.  951;  Levy  v.  Superior  Court, 
139  Cal.  590;  73  Pac.  417.  A  decree  of 
distribution  is  not  subject  to  collateral 
attack,  or  to  be  impeached  by  resort  to  the 
terms  of  the  will,  and  the  rights  of  the 
parties  must  thereafter  be  determined  by 
a  resort  to  the  decree  of  distribution  alone 
as  a  final  and  conclusive  adjudication  of 
the  testameutary  disposition.  Luscomb  v. 
Fintzelberg,  162  Cal.  433;  123  Pac.  247. 
Where  an  attack  upon  a  decree  of  dis- 
tribution is  collateral,  the  invalidity  or  in- 
sufficiency of  the  decree  in  any  respect 
must  be  made  to  appear  on  its  face. 
Humphry  v.  Protestant  Episcopal  Church, 
154  Cal.  170;  97  Pac.  187.  Decrees  pro- 
bating wills  are  not  subject  to  review  in 
equity  for  fraud  or  mistake.  Bacon  v. 
Bacon,  150  Cal.  477;  89  Pac.  317.  A  de- 
cree of  distribution  is  subject  to  review 
in  equity  upon  a  showing  that  it  was  pro- 
cured by  fraud  or  mistake.  Bacon  v. 
Bacon,  150  Cal.  477;  89  Pac.  317.  A  suit 
to  review  a  judgment  for  fraud  or  mis- 
take is  a  direct  proceeding  against  such 
judgment,  and  not  a  collateral  attack. 
Bacon  v.  Bacon,  150  Cal.  477;  89  Pac.  317. 
This  section  should  be  so  construed  as  to 
make  it  constitutional,  if  possible;  it  may 
reasonably  be  interpreted  to  mean  that  the 
decree  of  distribution  should  merely  have 
the  same  force  and  effect  as  other  final 
judgments,  which  are  subject  to  any  form 
of  direct  attack  allowed  by  law  or  by  in- 
dependent suit  in  equity,  but  which  are 
not  subject  to  collateral  attack.  Bacon  v. 
Bacon,  150  Cal.  477;  89  Pac.  317.  This 
section  does  not  prevent  a  review  of  a 
decree  of  distribution  by  a  suit  in  equity, 
in  a  proper  case;  as,  for  instance,  upon  a 
showing  that  the  decree  was  procured  by 
extrinsic  fraud  or  mistake,  whereby  the 
court  and  the  losing  party  were  imposed 
upon  or  misled.  Bacon  v.  Bacon,  150  Cal. 
477;  89  Pac.  317. 

Statute  of  limitations.  The  statute  of 
limitations  does  not  begin  to  run  against 
an  action  by  the  devisees  and  legatees, 
against  the  distributees,  until  the  final  de- 
cree of  distribution  is  made.  Estate  of 
Grider,  21  Pac.  532. 
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Appeal.  A  decree  settling  the  final  ac- 
count of  an  executor  and  distributing  the 
estate  will  not  be  disturbed  upon  appeal, 
unless  the  appellants  show  that  their  own 
interests  have  suffered  thereby;  they  can- 
not object  that  the  surviving  wife,  who  is 
not  before  the  court,  has  received  less  than 
she  was  entitled  to,  nor  that  they  have  re- 
ceived some  part  of  the  estate  that  should 
have  gone  to  her.  Estate  of  Casner,  1  Cal. 
App.  145;  81  Pac.  991.  No  appeal  lies 
from  an  order  adjudging  the  executor 
guilty  of  contempt  in  contumaciously  re- 
fusing to  obey  the  decree  of  distribution. 
Estate  of  Wittmeier,  118  Cal.  255;  50  Pac. 
393.  Where  the  will  provided  that  the 
executor  should  invest  a  specific  sum  of 
money  for  a  certain  purpose,  it  must  be 
assumed,  on  appeal,  that  the  court,  in  dis- 
tributing the  legacy,  determined  that  the 
provision  was  valid  and  created  a  valid 
trust.  Smith  v.  Vandepeer,  3  Cal.  App. 
300;  85  Pac.  136.  Trustees  who  claim 
funds  in  the  hands  of  the  executor,  ad- 
versely to  the  estate,  and  who  have  not 
presented  any  claim  against  the  estate,  are 
not  parties  aggrieved  by  a  decree  distrib- 
uting the  funds  to  the  heir.  Estate  of 
Burdick,  112  Cal.  387;  44  Pac.  734.  An 
executor  is  not  an  aggrieved  party,  and 
cannot  appeal  from  the  order  distributing 
the  estate,  if  jurisdiction  of  the  proceed- 
ings for  distribution  had  been  properly 
acquired  by  the  court  before  making  the 
order.  Estate  of  Williams,  122  Cal.  76;  54 
Pac.  386.  An  order  vacating  a  decree  of 
distribution  and  settling  the  final  account 
of  the  executor  is  not  appealable  (Estate 
of  Calahan,  60  Cal.  232;  Estate  of  Dean, 
62  Cal.  613);  but  an  order  setting  aside 
a  decree  settling  the  final  account  of  an 
executor  may  be  reviewed  on  an  appeal 
by  the  executor  from  a  subsequent  decree 
settling  his  final  account.  Estate  of  Caha- 
lan,  70  Cal.  604;  12  Pac.  247.  An  order 
refusing  to  set  aside  an  order  distributing 
the  estate  and  settling  the  final  account 
of  the  executor  is  not  appealable.  Estate 
of  Lutz,  67  Cal.  457;  8  Pac.  39.  Where 
a  decree  of  final  distribution  is  erroneous 
as  to  the  law  or  the  facts,  the  remedy  is 
by  appeal:  such  error  is  not  ground  for 
relief  in  equity  against  the  decree.  Daly 
V.  Pennie,  86  "Cal.  552;  21  Am.  St.  Rep. 
61;  25  Pac.  67;  Lynch  v.  Rooney,  112  Cal. 
279;  44  Pac.  565;  Hollenbeak  v.  McCoy, 
127  Cal.  21;  59  Pac.  201;  Smith  v.  Vande- 
peer, 3  Cal.  App.  300;  85  Pac.  136. 

Restitution  after  appeal.  Upon  the  re- 
versal of  a  decree  of  distribution,  under 
the  enforcement  of  which  the  property  has 
been  delivered,  the  matter  stands  as  if  no 
decree  had  ever  been  made,  and  the  par- 
ties entitled  to  its  possession  are  entitled 
to  restitution  thereof.  Ashton  v.  Heyden- 
feldt,  124  Cal.  14;  56  Pac.  624;  Ashton  v. 
JHeggerty,  130  Cal.  516;  62  Pac.  934. 


Actions  against  representatives.  An  ac- 
tion for  a  distributive  share  is  one  against 
the  executor  individually,  and  not  in  his 
representative  capacity.  St.  Mary's  Hos- 
pital V.  Perry,  152  Cal.  338;  92  Pac.  864. 
Where  an  executrix  holds  a  trust  fund, 
and  the  trustees  named  in  the  will  qualify, 
they  can,  upon  her  refusal  of  their  demand 
to  pay  such  fund  to  them,  maintain  an 
action  of  debt  against  her  for  it.  Burke 
V.  Maguire,  154  Cal.  456;  98  Pac.  21.  In 
an  action  against  an  executor  to  recover  a 
distributive  share  of  money,  a  judgment 
for  the  distributee  need  not  declare  the 
terms  and  conditions  under  which  the 
plaintiff  takes  the  money,  as  those  mat- 
ters are  determined  by  the  decree  of  dis- 
tribution. St.  Mary's  Hospital  v.  Perry, 
152  Cal.  338;  92  Pac.  864.  In  actions 
against  executors  or  administrators  to  re- 
cover the  distributive  shares  of  estates, 
costs,  and  interest  on  moneys,  are  allow- 
able, but  both  costs  and  interest  are 
chargeable  only  against  the  executor  indi- 
vidually, and  not  against  the  estate.  St. 
Mary's  Hospital  v.  Perry,  152  Cal.  338; 
92  Pac.  864.  In  an  action  against  an 
executor  to  recover  a  distributive  share  of 
money,  in  which  judgment  is  rendered  for 
the  distributee,  interest  is  properly  al- 
lowed from  the  time  the  money  should 
have  been  paid.  St.  Mary's  Hospital  v. 
Perry,  152  Cal.  338;  92  Pac.  864.  An  ac- 
tion by  a  distributee  to  recover  the  amount 
distributed  to  him  by  the  decree  of  dis- 
tribution, should  be  brought  against  the 
executor  individually,  and  not  in  his  rep- 
resentative cajjacity.  Melone  v.  Davis,  67 
Cal.  279;  7  Pac.  703.  A  payment  of  dis- 
tributive shares  by  the  executor  to  the 
attorney  of  the  distributees  will  not  ab- 
solve the  executor,  where  made  in  con- 
travention of  an  express  understanding 
between  the  executor  and  the  distributees, 
that  payment  was  to  be  made  directly 
to  them.  Bryant  v.  Mcintosh,  3  Cal.  App. 
95;  84  Pac.  440.  Where  one  of  two  execu- 
tors is  absent  from  the  state,  the  other 
can  administer;  and  in  such  case,  where 
only  one  has  acted,  and  the  decree  of  dis- 
tribution refers  to  him  alone,  the  absent 
executor  is  not  a  necessary  party  to  an 
action  against  the  other,  by  a  distributee, 
to  recover  his  share  of  the  estate.  Wheeler 
V.  Bolton,  54  Cal.  302.  A  distributee  may 
maintain  an  action  against  the  executor, 
who  failed  to  obey  the  decree  of  distribu- 
tion, for  the  value  of  the  land  distributed, 
which  has  been  lost  to  the  estate,  through 
the  negligence  of  the  executor,  by  the 
adverse  possession  of  intruders  for  more 
than  five  vears.  Wheeler  v.  Bolton,  54  Cal. 
302. 

Supplementary  proceedings.  The  ac- 
ceptance of  a  decree  of  final  distribution, 
disposing  of  real  property  inconsistently 
with  the   provisions  of  the  will,  is  not  a 
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settlement  of  one  and  the  same  estate. 
Estate  of  Sheid,  129  Cal.  172;  61  Pae.  920. 

Widow,  sole  distributee,  may  waive  final 
account.    See  note  ante,  §  1652. 

Executor  has  no  interest  as  to  which  of 
contending  claimant's  property  of  estate 
shall  go.    See  note  ante,  §  1660. 

Disbursements  to  beneficiaries  consid- 
ered only  upon  distribution.  See  note  ante, 
§ 162S. 

Disobedience  of  final  order  of  distribu- 
tion contempt  of  court.  See  note  ante, 
§  1209. 

CODE  COMMISSIONEBS'  NOTE.  Stats.  1865- 
66,  p.  765,  §  10;  Meets  v.  Hahn,  20  Cal.  623. 
Until  reversed  or  modified  on  appeal,  an  order 
or  decree  of  final  distribution  vests  the  absolute 
right  and  title  to  the  estate  so  distributed  in 
the  distributees.  Estate  of  Garraud,  36  Cal. 
277.  The  court  may  not  modify  a  final  decree 
of  distribution  or  make  other  disposition  of  the 
estate,  pending  an  appeal  from  such  order  of  dis- 
tribution. Id.  Any  of  the  heirs  or  legatees  may 
appeal  from  an  order  or  decree  of  distribution. 
Bates  V.  Ryberg,  40  Cal.  463. 


bar  to  a  claim,  in  supplemental  adminis- 
tration proceedings,  in  accordance  with 
the  will,  of  after-discovered  personal  prop- 
erty belonging  to  the  estate.  Estate  of 
Learned,  156  Cal.  309;  104  Pac.  315.  The 
right  of  distributees  to  demand,  sue  for, 
and  recover  their  distributive  shares  from 
the  executor  is  not  affected  by  the  decree 
discharging  the  executor  from  all  liability 
to  be  incurred  thereafter,  rendered  under 
§  1697,  post.  Bryant  v.  Mcintosh,  3  Cal. 
App.  95;  84  Pac.  440.  The  implication 
from  this  section  is,  that,  after  the  final 
settlement  of  the  estate  of  an  intestate, 
there  should  be  no  issue  of  subsequent  let- 
ters, where  no  other  property  '  discov- 
ered, and  no  good  cause  appears  therefor. 
O'Brien  v.  Nelson,  164  Cal.  573;  129  Pac. 
985.  There  is  but  one  estate  of  a  deceased 
person;  and  the  mere  fact  that  the  clerk 
indorses  different  numbers  upon  the  peti- 
tion for  distribution,  and  upon  the  state- 
ment of  account  and  decree  of  distribu- 
tion, is  immaterial:  they  all  belong  to  the 

§  1667.  Distribution  when  decedent  was  not  a  resident  of  the  state. 
Upon  application  for  distribution,  after  final  settlement  of  the  accounts  of 
administration,  if  the  decedent  was  a  non-resident  of  this  state,  leaving  a 
will  which  has  been  duly  proved  or  allowed  in  the  state  of  his  residence, 
and  an  authenticated  copy  thereof  has  been  admitted  to  probate  in  this 
state,  or  if  the  decedent  died  intestate,  and  an  administrator  has  been  duly 
appointed  and  qualified  in  the  state  of  his  residence,  and  it  is  necessary,  in 
order  that  the  estate,  or  any  part  thereof,  may  be  distributed  according  to 
the  will,  or  if  the  court  is  satisfied  that  it  is  for  the  best  interests  of  the  es- 
tate, that  the  estate  in  this  state  should  be  delivered  to  the  executor  or  admin- 
istrator in  the  state  or  place  of  the  decedent's  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale  of  the  real  estate, 
and  a  like  delivery  of  the  proceeds.  The  delivery,  in  accordance  v/ith  the 
order  of  the  court,  is  a  full  discharge  of  the  executor  or  administrator  with 
the  will  annexed  or  administrator,  in  this  state,  in  relation  to  all  property 
embraced  in  such  order,  which,  unless  reversed  on  appeal,  binds  and  con- 
cludes all  parties  in  interest.  Sales  of  real  estate,  ordered  by  virtue  of  this 
section,  must  be  made  in  the  same  manner  as  other  sales  of  real  estate  of 
decedents  by  order  of  the  court. 

administration  to  distribute  personal  prop- 
erty in  this  state  to  the  domiciliary  execu- 
tors: it  confers  a  discretion  to  do  so,  how- 
ever. Estate  of  Lathrop,  165  Cal.  243;  131 
Pac.  752. 

Jurisdiction  for  foreign  distribution 
exercised  when.  The  probate  court  is  au- 
thorized, under  this  section,  in  proceedings 
for  distribution,  in  case  it  is  necessary, 
to  order  money  here  to  be  remitted  to  the 
executor  in  a  sister  state,  to  pay  the  lega- 
cies in  such  state;  therefore  a  decree  of 
distribution,  in  response  to  a  petition  of 
parties  interested,  residing  in  a  sister 
state,  is  not  void  on  its  face.  Estate  of 
Hudson,  63  Cal.  454. 


Sales  of  real  estate.    Ante,  §§  1536  et  seq. 

Legislation  §  1667.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act  1851,  §259,  as 
nmended  by  Stats.  1865-66,  p.  767.  See  ante, 
Legislation,  §  1666.  The  changes  from  the  sec- 
tion as  enacted  in  1872  are  noted  infra. 

2.  Amended  by  Code  Amdts.  1880,  p.  102, 
omitting  "probate"  before  "court,"  at  end  of  sec- 
tion. 

O.  Amended  by  Stats.  1911,  p.  708,  (1) 
in  first  sentence,  (a)  inserting  "or  if  the  dece- 
dent died  intestate,  and  an  administrator  has 
been  duly  appointed  and  qualified  in  the  state  of 
his  residence,"  and  "or  if  the  court  is  satisfied 
that  it  is  for  the  best  interests  of  the  estate," 
(b)  substituting  "place  of  the  decedent's  resi- 
dence" for  "place  of  his  residence";  (2)  in  sec- 
ond sentence,  inserting  "or  administrator"  before 
"in  this  state." 

Construction  of  section.  This  section 
does  not  compel  the  court  of  the  ancillary 
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Distribution  governed  by  what  law.  In 
the  absence  of  a  statute  to  the  contrary, 
the  distribution  of  a  decedent's  personal 
estate  is  governed  by  the  law  of  his  actual 
domicile  at  the  time  of  his  death;  but,  so 
far  as  creditors  are  concerned,  each  state 
deals  with  the  property  of  a  decedent, 
within  its  jurisdiction,  according  to  its 
own  laws:  this  rule  has  not  been  changed 
in  California.  Estate  of  Apple,  66  Cal. 
432;  6  Pac.  7;  Fox  v.  Tay,  89  Cal.  339;  23 
Am.  St.  Eep.  474;  24  Pac.  8.35;  26  Pac. 
897;  Whitney  v.  Dodge,  105  Cal.  192;  38 
Pac.  636;  McCully  v.  Cooper,  114  Cal.  258; 
55  Am.  St.  Eep.  66;  35  L.  R.  A.  492;  46 
Pac.  82;  Collins  v.  Maude,  144  Cal.  289; 
77  Pac.  945.  Personal  property,  in  Cali- 
fornia, of  a  testator  dying  in  a  foreign 
country,  domiciled  in  a  sister  state  at  the 
time  of  his  death,  should  be  distributed 
according  to  the  law  of  such  sister  state. 
Estate  of  Apple,  66  Cal.  432;  6  Pac.  7. 

Creditor's  rights  preferred.  No  state 
should   allow   property   to   be   taken   from 


its  borders  until  debts  due  its  own  citizens 
have  been  satisfied:  only  the  surplus  re- 
maining after  full  administration  can  be 
remitted  by  a  local  administrator  to  the 
domiciliary  representative  for  distribu- 
tion. Richards  v.  Blaisdell,  12  Cal.  App. 
101;  106  Pac.  732. 

Distributee's  assignment  valid  when. 
An  assignment  of  an  heir's  interest  in  the 
estate  of  his  ancestor,  if  founded  upon  a 
valuable  consideration,  may  be  enforced, 
to  the  extent  that  it  is  fair  and  reason- 
able, against  the  share  of  an  estate  dis- 
tributed to  the  heir.  Bridge  v.  Kedon,  163 
Cal.  493;  126  Pac.  149. 

Duty  of  domiciliary  executor  in  regard 
to  foreign  assets.  See  notes  ante,  §§  1452, 
loSl. 

Possession  of  assets.  Ancillary  admin- 
istration.  See  note  ante,  §  15S2. 

Receipt  of  assets  by  foreign  executor. 
See  note  ante,  §  1581. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1865- 
66,  p.  766,  §  12. 


§  1668.  Decree  to  be  made  only  after  notice.  The  order  or  decree  may 
be  made  on  the  petition  of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate.  When  such  petition  is  filed  the  clerk  of  the  court 
must  set  the  petition  for  hearing  by  the  court,  and  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public  places  in  the  county, 
setting  forth  the  name  of  the  estate,  the  executor  or  administrator,  and  the 
time  appointed  for  the  hearing  of  the  petition.  If,  upon  the  hearing  of  the 
petition,  the  court,  or  a  judge  thereof,  deems  the  notice  insufficient  from 
any  cause,  he  may  order  such  further  notice  to  be  given  as  may  seem  to  him 
proper.  At  the  time  fixed  for  the  hearing,  or  to  which  the  hearing  may  be 
postponed,  any  person  interested  in  the  estate  may  appear  and  contest  the 
petition  by  filing  written  objections  thereto.  If  the  partition  is  applied  for, 
as  provided  in  this  chapter,  the  decree  of  distribution  does  not  divest  the 
court  of  jurisdiction  to  order  partition,  unless  the  estate  is  finally  closed. 


Notice   of   petition  for   final   distribution.     See 
ant«,  §  1634. 

Legislation  §  1668.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  260,  as 
amended  by  Stats.  1861,  p.  649,  which  read:  "The 
decree  may  be  made  on  the  petition  of  the  ex- 
ecutor, or  administrator,  or  of  any  person  in- 
terested in  the  estate,  and  shall  only  be  made 
after  notice  hps  been  given,  or  waived,  and  pro- 
ceedings had  in  the  manner  provided  in  sections 
one  hundred  and  fifty-seven,  to,  and  including, 
one  hundred  and  sixty,  in  this  act,  in  regard  to 
an  application  for  the  sale  of  land  by  an  executor, 
or  administrator.  The  court  may  order  such 
further  notice  to  be  given  as  it  may  deem  proper. 
If  partition  be  applied  for,  as  hereinbefore  pro- 
vided, such  decree  shall  not  divest  the  court  of 
jurisdiclion  for  purposes  of  partition,  unless  the 
estate  be  finally  closed."  When  enacted  in  1872, 
§  1608  read:  "The  order  or  decree  may  be  made 
on  the  petition  of  the  executor  or  administrator, 
or  of  any  person  interested  in  the  estate,  but 
notice  must  be  given,  or  waived,  unless  distribu- 
tion is  made,  or  the  time  for  making  it  is  fixed 
by  order  of  the  court  at  the  time  of  the  settle- 
ment of  the  final  account.  All  proceedings  not  so 
waived  or  dispensed  with,  must  be  had  in  the 
manner  provided  in  article  IV,  chapter  VII,  of 
this  title,  for  sale  of  real  estate  by  an  executor 
or  administrator.  The  court  may  order  such 
a  Fair. — 112 


further  notice  to  be  given  as  it  may  deem  proper. 
If  partition  is  applied  for,  as  provided  in  this 
chapter,  such  decree  shall  not  divest  the  court 
of  jurisdiction  for  the  purposes  of  partition,  un- 
less the  estate  is  finally  closed." 

•2.  Amended  by  Code  Amdts.  1873-74,  p. 
373,  to  read:  "The  order  or  decree  may  be  made 
on  the  pexition  of  the  executor  or  administrator, 
or  of  any  person  interested  in  the  estate.  Notice 
of  the  application  must  be  given  by  posting  or 
publication,  as  the  court  may  direct,  and  for 
such  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  de- 
cree of  distribution  shall  not  divest  the  court  of 
jurisdiction  to  order  partition,  unless  the  estate 
is    finally   closed." 

3.  Amended  by  Stats.  1893,  p.  71,  to  read 
as  at  present,  except  for  the  amendment  of  1907. 

4.  Amendment  by  Stats.  1901,  p.  231;  un- 
constitutional.   See  note  ante,   §  5. 

5.  Amended  by  Stats.  1907,  p.  993,  (1)  in 
sentence  beginning  "If,  upon,"  substituting 
"deems"  for  "should  deem";  (2)  adding  the  sen- 
tence beginning  "At  the  time  fixed  for  the  he.Tr- 
ing";  and  (3)  in  final  sentence,  (a)  adding  "the" 
before  "partition,"  (b)  substituting  "i.s"  for  "be" 
before  "applied,"  and  "does"  for  "shall"  after 
"distribution";  the  code  commisssioner  saying, 
"The  amendment  provides  th.at  any  person  in- 
terested may  appear  and  contest  a  petition  for 
distribution  by  filing  written  objections  thereto." 
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Eequired  notice  presumed.  The  statute 
does  not  require  personal  notice  to  be 
given  of  the  application  for  final  distribu- 
tion; and  if  the  complaint  does  not  allege 
that  the  notice  required  by  law  was  not 
given,  it  will  be  presumed  that  it  was 
given.  Daly  v.  Pennie,  86  Cal.  552;  21 
Am.  St.  Eep.  61;  25  Pac.  67. 

Procedure  for  new  trial  authorized. 
This  section  expressly  authorizes  issues  of 
fact  to  be  framed  in  a  proceeding  for 
final  distribution  of  the  estate  of  a  de- 
ceased person,  by  the  filing  of  written  ob- 
jections to  the  petition  for  distribution, 
and  a  motion  for  a  new  trial  in  such  pro- 
ceeding is  authorized.  Carter  v.  Waste, 
159  Cal.  23;  112  Pac.  727. 

Order  denying  postponement  appealable 


when.  An  order  refusing  to  suspend  or 
postpone  a  decree  of  final  distribution  is 
not  appealable.  Estate  of  Burdick,  112 
Cal.  387;  44  Pac.  734. 

Decree  of  distribution  binds  aU  who 
have  constructive  notice  thereof.  See  notes 
ante,  §§  1665,  1666. 

Notice  of  distribution  in  probate  proceedings 
as  jurisdictional.  See  note  37  L.  R.  A.  (N.  S.) 
368. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861 
p.  649,  §  88.  See  note  to  §  1666,  ante;  also 
Estate  of  Silvey,  42  Cal.  210.  Upon  the  death 
of  Silvey,  one  half  of  the  community  pro'ierty 
vested  in  his  surviving  wife,  and  the  will  is 
inoperative  in  its  attempt  to  dispose  of  her 
half  of  the  community  property.  The  devise 
must  be  read  as  disposing  of  that  within  his 
power  to  devise  by  will.  Beard  v.  Knox,  5  Cal. 
252,  63  Am.  Dec.  125,  is  decisive  upon  this  ques- 
tion. 


§  1669.  Distribution  of  estate  not  to  be  made  until  taxes  are  paid.  Be- 
fore any  decree  of  distribution  of  an  estate  is  made,  the  court  must  be  satis- 
fied, by  the  oath  of  the  executor  or  administrator,  or  otherwise,  that  all 
state,  county  and  municipal  taxes,  legally  levied  upon  property  of  the  es- 
tate, and  any  inheritance  tax  which  is  due  and  payable  have  been  fully  paid. 


Similar  provision.    Pol.  Code,  §  3752. 

Legislation  §  1669.  1.  Enacted  March  11, 
187^5;  based  on  Stats.  18G5-66,  p.  521,  §  5, 
which  read:  "No  order  or  decree  for  the  distribu- 
tion of  any  property  of  any  decedent  shall  be 
made  by  the  probate  judge  until  the  administrator 
or  administrators,  executor  or  e.\ecutors,  execu- 
trix or  executrices,  (as  the  case  may  be,)  shall 
have  filed  in  the  probate  court  his,  or  her,  or 
their  good  and  sufficient  affidavit  that  all  personal 
property  taxes  due  the  state,  and  said  city  and 
couuiy,  that  have  attached  to  or  accrued  against 
the  estate  of  such  decedents  have  been  fully 
paid."  When  enacted  in  1872,  §  1669  read  as  at 
present,  except  for  the  amendments  of  1880  and 
1905. 

3.  Amended  by  Code  Amdts.  1880,  p.  102, 
omitting  "probate"  before  "court." 

3.  Amendment  by  Stats.  1801,  p.  231;  un- 
constitutional.    See   note    ante,    §  5. 

4.  Amended  by  Stats.  1905.  p.  83,  (1)  omit- 
ting "personal"  before  "property,"  and  (2)  in- 
serting "and  any  inheritance  tax  which  is  due 
and  payable." 

Inheritance  tax  takes  precedence.  The 
inheritance  tax  is  a  charge  upon  succession 
by  inheritance  or  transfer  bv  will.  Me- 
Dougald  v.  Low,  164  Cal.  107;  127  Pac. 
1027.  The  inheritance  tax  must  be  paid 
before  a  decree  of  distribution  is  made; 
the  fact  of  its  payment  should  properly 
appear  in  the  final  account,  evidenced  by 
a  receipt,  countersigned  by  the  controller 
of  state.  Becker  v.  Nye,  8  Cal.  App.  129; 
96  Pac.  333;  Estate  of  Martin,  153  Cal. 
225;  94  Pac.  1053;  Estate  of  Lander,  6  Cal. 
App.  744;  93  Pac.  202.  A  court  has  power 
to   direct   an    executor   to    deduct   from   a 


legacy  the  amount  of  the  inheritance  tax 
thereon.  Estate  of  Martin,  153  Cal.  225; 
94  Pac.  1053.  Distribution  should  be 
made,  subject  to  payment  by  the  dis- 
tributees, of  amounts  due  as  inheritance 
tax.  Estate  of  Gird,  157  Cal.  534;  137  Am. 
St.  Rep.  131;  108  Pac.  499. 

State  may  appeal  from  tax  order  when. 
The  state,  as  an  interested  party,  has  the 
right  of  appeal  from  an  order  fixing  a 
collateral-inheritance  tax.  Becker  v.  Nye, 
8  Cal.  App.  129;  96  Pac.  333. 

Pasrment  of  taxes  not  presumed  when. 
Where  the  estate  consists  entirely  of 
money,  it  will  not  be  presumed,  on  appeal 
from  the  decree  of  final  distribution,  that 
taxes  on  such  money,  which  was  on  de- 
posit with  a  safe-deposit  company,  have 
been  paid,  in  the  absence  of  a  showing  to 
that  elfect;  and  the  decree  of  the  probate 
court,  directing  the  public  administrator, 
on  final  distribution,  to  retain  the  amount 
of  taxes  claimed  under  the  collateral- 
inheritance  tax  law  cannot  be  held  errone- 
ous. Estate  of  Mahoney,  133  Cal.  180;  85 
Am.  St.  Rep.  155;  65  Pac.  389. 

Taxes  on  estates  of  deceased  persons. 
See  note  ante,  §  15U0. 

New  trials  and  appeals  in  probate  cases. 
See  note  post,  §  1712. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1805- 
66,  p.  521.  Bee  "Kevenue,"  Pol.  Code,  §§  3639- 
3642, 3752. 


§  1670.  Continuation  of  administration.  In  all  cases  where  a  decedent 
shall  have  left  a  will,  in  and  by  the  terms  of  which  the  testator  shall  have 
limited  the  time  for  administration  upon  an  estate  left  by  him,  and  the 
executor,  and  all  of  the  legatees  or  devisees  named  in  the  will,  shall  file  and 
present  to  the  court  a  petition,  in  writings,  representing  that  it  will  be  for 
the  best  interests  of  the  estate,  and  of  the  beneficiaries  under  the  will,  to 


1779  DISTRIBUTION  OF  ESTATE  IN  COMMON.  §  1^675 

have  the  administration  upon  the  estate  continued  for  a  longer  period  of 
time  than  that  designated  in  such  will,  and  that  it  would  be  injurious  to 
the  estate,  and  to  such  beneficiaries,  to  have  the  administration  brought  to 
a  close  at  the  date  therefor  designated  in  the  will,  the  court  shall  then  set  a 
day  for  the  hearing  of  said  petition;  and  notice  thereof  shall  be  served  on 
all  persons  interested  in  the  estate,  in  the  same  manner  that  summons  in 
civil  actions  is  served.     Upon  the  day  set  for  such  hearing  (or  upon  some 
other  day  to  which  the  hearing  may  have  been  continued),  the  court  shall 
proceed  to  hear  proofs  touching  the  representations  made  m  such  petition— 
and  any  person  interested  in  the  estate  may  also  present  counter-proofs  in 
opposition  to  said  application ;  and  if,  upon  such  hearing,  it  be  made  to 
appear  to  the  court  that  the  representations  made  by  the  petitioners  m  their 
said  petition  contained  be  true,  the  court  may  then,  by  its  order  and  decree 
in  that  behalf,  decree  and  direct  that  the  administration  upon  the  estate 
continue  for  and  during  such  further  period  of  time  as  in  its  judgment  will 
best  subserve  the  interests  of  the  estate  and  of  the  beneficiaries  under  said 
will-  provided,  however,  that  if,  at  any  time  during  the  period  for  which 
the  administration  upon  the  estate  shall  have  been  thus  continued,  the  execu- 
tor or  pny  one  or  more  of  the  legatees  or  devisees,  shall  present  to  the  court 
his' or  their  petition,  representing  that  it  has  become  necessary  for  the  best 
interests  of  the  estate,  and  of  the  beneficiaries  under  the  will,  to  have  the 
administration  upon  the  estate  closed,  the  court  shall  then  set  a  day  tor 
the  hearing  of  said  last-named  petition;  and  notice  thereof  shall  be  gi veil  in 
the  same  manner,  and  the  same  proceedings  be  had  thereupon,  as  shall  have 
been  given  for  and  had  upon  the  hearing  of  the  petition  asking  for  the 
continuation  of  such  administration.     And  if,  upon  such  hearing,  it  shall  be 
made  to  appear  to  the  court  that  the  representations  made  by  such  peti- 
tioners or  petitioner  (as  the  case  may  be)  are  true,  the  court  shall  then  by 
its  order  and  decree  in  that  behalf,  decree  and  direct  that  the  administration 
upon  the  estate  be  closed  as  soon  thereafter  as,  under  the  circumstances, 
shall  be  practicable.  i  •    •„„ 

Legislation  §   1670.     Added  by   Stats.   1891.  of  a  will,  is  not  debarred  from  claiming, 

p  403^  in    supplemental    administration    proeeed- 

After-discovered  property  passes  when.  ings,    after-discovered    personal    Property 

A  husband,  by  accepting  a  decree  of  final  belonging  to  the  estate,  in  accordance  with 

distribution,  makini  a  disposition  of  real  the  will.    Estate  of  Learned,  156  Cal.  309, 

property  inconsistent  with  the  provisions  104  Pac.  iil5. 

ARTICLE  III. 
DISTRIBUTION  AND  PARTITION. 

)^e^r  ''^-  ""''''  '^''''  "'''  ''"'         §  1684.     ToTaTe";rport.   and  partition  to  be  re- 
§  1679.    ShfreT\o    be    set    out    by    metes    and        ^  ^^^^     When'^commissioners   to    make   partition 

8  ififtn      WholTestate  may  be  assigned  to  one,  in  are  not  necessary.  . 

§1680.     ^^ '^.°J.^  J^  fjfgy™ /'^    "  ^  §1686.     Advancements  made  to  heirs. 

§  1675  Estate  in  common.  Commissioners.  When  the  estate,  real  or 
personal',  assigned  by  the  decree  of  distribution  to  two  or  more  heirs, 
devisees  or  legatees,  is  in  common  and  undivided,  and  the  respective 
shares    are    not    separated    and    distinguished,    partition    or    distribution 


§1676 


PARTITION,  DISTRIBUTION,  AND  SETTLEMENT  OF  ESTATES. 
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may  be  made  by  three  disinterested  persons,  to  be  appointed  commissioners 
for  that  purpose  by  the  court,  who  must  be  duly  sworn  to  the  faithful 
discharge  of  their  duties,  a  certified  copy  of  the  order  of  their  appoint- 
ment, and  of  the  order  or  decree  assigning  and  distributing  the  estate,  must 
be  issued  to  them  as  their  warrant,  and  their  oath  must  be  indorsed  thereon. 
Upon  consent  of  the  parties,  or  when  the  court  deems  it  proper  and  just,  it 
is  sufficient  to  appoint  one  commissioner  only,  who  has  the  same  authority 
and  is  governed  by  the  same  rules  as  if  three  were  appointed. 

Legislation  §  1675.      1.  Enacted    MarA     11,        has    jurisdiction    to    make    a    partition    of 


1872;  based  on  Probate  Act  1851,  §261,  as 
amended  by  Stats.  1861,  p.  649,  which  read: 
•'When  the  estate,  real,  or  personal,  assigned  by 
the  decree  of  distribution  to  two,  or  more,  heirs, 
devisees,  or  legatees,  shall  be  in  common  and  un- 
divided, and  the  respective  shares  shall  not  be 
separated  and  distinguished,  or  when  property  of 
the  estate  shall  be  held  in  common  and  undivided 
with  other  parties,  partition  may  be  made  by 
three  disinterested  persons,  to  be  appointed  com- 
missioners for  that  purpose  by  the  probate  court, 
or  judge,  who  shall  be  duly  sworn  to  the  faithful 
discharge  of  their  duties,  by  any  officer  au- 
thorized to  administer  oaths.  A  certified  copy 
of  the  order  of  their  appointment,  and  of  the  de- 
cree assigning  and  distributing  the  estate  shall 
be  issued  to  them  as  their  warrant,  and  their 
oath  shall  be  indorsed  thereon.  Upon  consent 
of  the  parties,  or  when  the  court  shall  deem  it 
proper  and  just,  it  shall  be  sufficient  to  appoint 
one  commissioner  only,  who  shall  have  the  same 
authority  and  be  governed  by  the  same  rules,  as 
if  three  were  appointed."  When  enacted  in 
1872,  §  1675  differed  from  the  amendment  of 
1880,  in  that,  (1)  in  first  sentence,  it  had  the 
words  "probate  court  or  judge"  instead  of  "court," 
and  (2)  the  second  sentence  of  the  Practice  Act, 
beginning  "'A  certified  copy"  was  not  made  a 
part  of  the  first  sentence. 

2.  Amended  by  Code  Amdts.  1880,  p.  103, 
(1)  substituting  "court"  for  "probate  court,  or 
judge,"  and  (2^  adding  as  the  end  of  the  first 
sentence  the  orierinal  code  sentence  beginning  "A 
certified   copy"    (as   to   which,    qurere). 

Probate  jurisdiction  limited  how.  Par- 
titions cannot  be  made  in  probate,  unless 
the  interest  of  the  decedent  is  an  estate  in 
severalty;  and  the  authority  to  make  par- 
tition in  certain  cases  of  joint  tenancy 
must  be  confined  to  a  single  estate  which 
was  the  property  of  the  decedent.  Buck- 
ley V.  Superior  Court,  102  Cal.  6;  41  Am. 
St.  Rep.  135;  .36  Pac.  360.  Under  this  sec- 
tion  and   §  1676,   post,  the   probate   court 


the  property  of  the  deceased  after  the 
decree  of  distribution,  where  the  petition 
for  the  partition  was  filed  and  notice  given 
before  the  decree.  Buckley  v.  Superior 
Court,  102  Cal.  6;  41  Am.  St.  Rep.  133;  36 
Pac.  360.  The  grant  of  jurisdiction  to  the 
probate  court,  of  all  undivided  interests, 
does  not  intrust  the  court  with  power  to 
make  partition  or  allotment  of  property  in 
which  strangers  have  an  interest.  Buckley 
V.  Superior  Court,  102  Cal.  6;  41  Am.  St. 
Rep.  135;  36  Pac.  360.  The  probate  court 
has  no  jurisdiction  to  make  partition, 
among  the  heirs  of  the  decedent,  of  an 
undivided  interest  in  real  property  owned 
by  the  decedent  as  a  tenant  in  common 
with  strangers,  not  parties  to  the  probate 
proceedings.  Bucklev  v.  Superior  Court, 
102  Cal.  6;  41  Am.  St.  Rep.  135;  36  Pac. 
360.  The  probate  court  never  had  juris- 
diction to  make  partition  of  real  estate, 
except  in  the  course  of  the  settlement  of 
the  estates  of  deceased  persons,  and  for 
the  purpose  of  distribution  to  the  heirs  or 
devisees  of  such  estates;  nor  did  it  ever 
have  jurisdiction  over  the,  interest  of  any 
persons  who  might  be  tenants  in  common 
with  the  estate  or  its  distributees,  and 
who  did  not  deraign  their  title  through 
the  estate.  Richardson  v.  Loui3e,  80  Cal. 
490;  22  Pac.  227. 

Partition  of  estates  of  decedent's  for  distribu- 
tion. See  note  41  Am.  St.  Rep.  140;  119  Am. 
St.  Rep.   586. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  649,  §  89. 


§  1676.     Partition  and  notice  thereof,   and  the  time  of  filing  petition. 

Such  partition  may  be  ordered  and  had  in  the  superior  court  on  the  petition 
of  any  person  interested.  But  before  commissioners  are  appointed,  or  par- 
tition ordered  by  the  court  as  directed  in  this  chapter,  notice  thereof  must 
be  given  to  all  persons  interested  who  reside  in  this  state,  or  to  their  guar- 
dians, and  to  the  agents,  attorneys,  or  guardians,  if  any  in  this  state,  of  such 
as  reside  out  of  this  state,  either  personally  or  by  public  notice,  as  the  court 
may  direct.  The  petition  may  be  filed,  attorneys,  guardians,  and  agents 
appointed,  and  notice  given  at  any  time  before  the  order  or  decree  of  dis- 
tribution, but  the  commissioners  must  not  be  appointed  until  the  order  or 
decree  is  made  distributing  the  estate. 


Notice  of  partition.    See  post,  §  1683. 

Legislation  §  1676.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §263,  as 
ameoded    by    Stats.    1861,    p.    650,    which    read: 


"Such  partition  may  be  ordered  on  the  petition 
of  any  of  tlip  per.sons  interested,  but  before  com- 
missioners shall  be  appointed,  or  any  partition 
shall  be  ordered,  as  directed  in  this  chapter, 
notice   shall   be   given   to    all   persons    interested. 
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vho  shail  reside  in  this  state,  or  their  Ruardians, 
and  to  agents,  attorneys,  or  guardians,  if  there 
be  any  in  this  state,  of  such  as  reside  out  of  the 
state,  either  personally,  or  by  piiblic  notice,  as 
the  probate  court  shall  direct.  The  petition  for 
partition  may  be  filed  at  any  time  before  the  de- 
cree of  distribution,  and  attorneys,  guardians, 
and  agents,  may  be  appointed,  and  notice  be 
given,  but  the  commissioners  shall  not  be  ap- 
pointed until  the  decree  has  been  made  assigning 
the  estate;  but  when  the  application  is  made 
solely  to  have  partition  between  the  estate  ad- 
ministered upon  and  any  other  parties,  suih  ap- 
plication may  be  made  and  such  partition  ordered, 
at  any  time  the  court  may  direct."  When 
enacted  in  1872,  §  1676  read  as  at  present,  ex- 
cept for  the   amendment   of   1880. 

2.  Amended  by  Code  Amdts.  1880.  p.  103, 
(1)  in  first  sentence,  substituting  "superior"  for 
"probate,"  and  (2)  in  the  second  sentence,  omit- 
ting  "probate"   before   "court"   in  both   instances. 

§  1677.  Estate  in  different  counties,  how  divided.  If  the  real  estate  is 
in  different  counties,  the  court  may,  if  deemed  proper,  appoint  commission- 
ers for  all  or  different  commissioners  for  each  county.  The  estate  in  each 
county  must  be  divided  separately  among  the  heirs,  devisees,  or  legatees  as 
if  there  was  no  other  estate  to  be  divided,  but  the  commissioners  first  ap- 
pointed must,  unless  otherwise  directed  by  the  court,  make  division  of  sucii 
real  estate  wherever  situated  within  this  state. 


Jurisdiction  limited  to  whom.  This  sec- 
tion and  §  683,  post,  require  that  notice 
shall  be  given  to  all  parties  interested, 
residing  in  the  state,  before  the  commis- 
sioners are  appointed  or  partition  is  or- 
dered, stating  the  time  when  and  the  place 
■where  the  commissioners  will  make  tho 
partition;  but  the  probate  court  can  in- 
quire only  as  to  who  are  parties  in  in- 
terest claiming  under  the  decedent,  and 
whether  the  proper  notice  has  been  given 
to  them.  Buckley  v.  Superior  Court,  102 
Cal.  6;  41  Am.  St.  Rep.  135;  36  Pac.  360. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  649,  §  91. 


Legislation  §  1677.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  262,  as 
amended  by  Stats.  1861,  p.  649,  which  read:  "If 
the  real  estate  shall  be  in  different  counties,  tbe 
probate  court  may,  if  it  shall  judge  proper,  ap- 
point a  commissioner,  or  different  commissioners, 
for  each  county,  and  in  such  cases  the  estate  in 
each  county  shall  be  divided  separately,  as  if 
there  was  no  other  estate  to  be  divided,  but  the 
commissioner  first  appointed  shall,  unless  other- 
wise directed  by  the  probate  court,  make  division 
of  such  real  estate,  wherever  situated  within  this 
state."      When   enacted  in   1872,    §  1677   read   as 


at  present,  except  for  the  amendment  of  1880. 

3.  Amended  by  Code  Amdts.  1880.  p.  103, 
(1)  in  first  sentence,  (a)  omitting  "probate" 
before  "court,"  and  (b)  changing  "a  commis- 
sioner" to  "commissioners"  after  "appoint";  (2) 
in  second  sentence,  (a)  changing  "commissioner" 
to  "commissioners"  and  (b)  omitting  "probate" 
before  "court." 

3.  Amendment  by  Stats,  1901,  p.  231;  un- 
constitutional.    See    note    ante,    §  5. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  649,  §  90. 


§  1678.  Partition  may  be  made,  although  some  of  the  heirs,  etc.,  have 
parted  with  their  interest.  Partition  or  distribution  of  the  estate  may  be 
made  as  provided  in  this  chapter,  although  some  of  the  original  heirs,  lega- 
tees, or  devisees  may  have  conveyed  their  shares  to  other  persons,  and  such 
shares  must  be  assigned  to  the  person  holding  the  same,  in  the  same  manner 
as  they  otherwise  would  have  been  to  such  heirs,  legatees,  or  devisees. 

Legislation     §  1678.      1.  Enacted  March   11,        appointed    to   make    division;    and    merely 


1873  (based  on  Probate  Act  1851,  §264),  (1) 
inserting  (a)  "or  distribution"  after  "partition," 
and  (b)  "legatees"  after  "heirs"  in  both  in- 
stances; (2)  substituting  (a)  "must"  for  "shall," 
and    (b)    "would"   for   "should." 

3.  Amendment  by  Stats.  1901,  p.  231;  un- 
constitutional.   See  note  ante.   §  5. 

3.  Amended  by  Stats.  1909.  p.  966,  omitting 
"real"   before   "estate,"   in   first   line. 

Application  of  section.  This  section  ap- 
plies only  where  no  question  arises  on  dis- 
tributioii  as  to  such  conveyances  having 
been  made;  where  the  fact  of  conveyance 
is  in  dispute,  or  where  its  validity  or  effect 
is  an  issue  upon  the  distribution,  the  de- 
termination of  that  question  is  not  a  mat- 
ter within  the  probate  jurisdiction  of  the 
superior  court.  Estate  of  Howe,  161  Cal. 
152;  118  Pac.  515.  This  section,  in  terms, 
authorizes  distribution  to  a  grantee,  as 
well  as  partition  (Cooley  v.  Miller  &  Lux, 
156  Cal.  510;  105  Pac.  981);  it  applies  pai- 
ticularly  to  cases  of  partition  between 
heirs  or  devisees,  where  commissioners  are 


gives  the  right  to  a  grantee  of  an  heir 
or  devisee  to  have  the  share  of  his  grantor 
set  off  to  him.  Chever  v.  Ching  Hong  Poy, 
82  Cal.  68;  22  Pac.  1081;  Coolev  v.  Miller 
&  Lux,  156  Cal.  510;  105  Pae. '981.  It  is 
expressly  confined  to  persons  who  have 
purchased  from  the  heirs,  legatees,  or  dev- 
isees, their  interest  in  the  estate,  and 
then  places  them  simply  in  the  shoes  of 
their  grantors,  in  the  matter  of  partition 
and  distribution.  Richardson  v.  Loupe,  80 
Cal.  490;  22  Pac.  227.  Neither  in  this 
section  nor  elsewhere  is  there  any  pro- 
vision authorizing  the  court  to  assign  a 
share  of  the  estate  to  a  person  who  holds 
a  mortgage  or  judgment  lien,  or  other  en- 
cumbrance, thereon,  made  or  suffered  by 
the  heir,  subsequently  to  the  death  of  the 
ancestor.  Martinovich  v.  Marsicano,  137 
Cal.  354;  70  Pac.  459.  Authority  is  given 
the  probate  court,  under  this  section,  to 
make  distribution  of  real  estate  to  others 
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than  the  heirs,  legatees,  or  devisees;  but 
its  authority  therefor  rests  solely  upon  the 
provisions  of  the  section,  and  is  limited 
by  its  terms.  Martinovieh  v.  Marsicano, 
137  Cal.  354;  70  Pae.  459;  Estate  of  Ryder, 
141  Cal.  366;  74  Pac.  993.  This  section 
is  the  only  provision  of  our  law  that  au- 
thorizes distribution  to  any  other  person 
than  the  heirs,  legatees,  or  devisees.  Es- 
tate of  Ryder,  141  Cal.  366;  74  Pac.  993. 
It  is  the  only  section  authorizing  distri- 
bution to  the  grantees  of  an  heir  or  a 
devisee;  but  it  does  not  warrant  the  court 
in  distributing  the  property  of  the  estate 
to  the  mortgagee  of  an  heir  or  devisee, 
or  to  an  assignee,  as  security,  vvho  is  not 
a  grantee  of  the  heir  or  devisee;  they  are 
not  the  persons  entitled  under  the  will 
or  by  succession,  nor  are  they  grantees  to 
whom  distribution  can  be  made.  Estate 
of  Crooks,  125  Cal.  459;  58  Pac.  89.  The 
design  of  the  provisions  of  this  section  is, 
to  place  the  owner  of  the  real  estate, 
whether  he  is  owner  by  direct  purchase 
from  the  heir  or  devisee,  or  by  descent, 
devise,  or  judicial  sale,  in  the  situation  of 
the  heir  or  devisee  for  the  purpose  of  par- 
tition. Estate  of  Castro  v.  Barrv,  18  Cal. 
97. 

Jurisdiction  limited  to  whom.  Where, 
pending  administration,  and  subsequently 
to  a  judgment  which  had  become  a  lien 
upon  the  interest  of  a  devisee  in  the  real 
estate  devised  to  him,  he  assigned  all  his 
interest  in  the  estate  to  the  only  other 
devisee,  the  distribution  of  the  whole  es- 
tate to  the  latter,  and  the  assignment,  do 
not  affect  the  rights  of  the  holder  of  the 
judgment  lien:  such  lien  is  not  a  matter 
of  probate  of  which  the  probate  court  has 
jurisdiction.  Martinovieh  v.  Marsicano, 
137  Cal.  354;  70  Pac.  459.  Co-tenants,  not 
before  the  court,  cannot  be  affected  by  the 
partition:  by  §  1686,  post,  the  decree  is 
binding  only  on  all  parties  interested  in 
the  estate;  and  the  simple  fact  that  this 
section  makes  special  provision  for  the 
grantees  of  the  heirs  or  devisees  indicates 
that  it  was  not  intended  to  extend  the  rule 
any  further.  Buckley  v.  Superior  Court, 
102  Cal.  6;  41  Am.  St.  Rep.  135;  36  Pac. 
360. 

To  wlioin  distribution  may  be  made. 
One  who  has  acquired  all  the  interests  of 
the  heirs  to  the  estate  of  the  decedent, 
before  final  distribution,  is  entitled  to  have 
the  property  distributed  to  him,  upon  peti- 
tion therefor;  it  is  error  for  the  court  to 
distribute  the  property  to  the  heirs,  upon 
the  hearing  of  such  petition,  where  it  was 
not  contested  by  them.  Estate  of  Vaughn, 
92  Cal.  192;  28"Pac.  221;  Estate  of  Stew- 
ard, 1  Cal.  App.  57;  81  Pac.  728.  At  most, 
the  court  can  only  distribute  the  projierty 
to  the  person  entitled,  subject  to  the  mort- 
gage; in  making  distribution,  there  is  no 
law  or  practice  requiring  the  court  to  de- 
termine, by  its  decree,  whether  an  alleged 


mortgage  upon  the  interest  of  an  heir  is 
valid,  or  the  debt  has  not  been  paid,  or 
whether  there  is  not  some  defense  to  it: 
these  questions  are  not  germane  to  the 
subject.  Estate  of  Crooks,  125  Cal.  459; 
58  Pae.  89.  The  grantee  of  an  heir  is  en- 
titled to  distribution,  although  he  is  the 
administrator.  Estate  of  Conroy,  6  Cal. 
App.  741;  93  Pac.  205.  Where  a  pur- 
chaser under  execution  against  the  son  of 
a  deceased  testator  acquires  no  interest 
subject  to  .distribution,  he  takes  nothing; 
if  the  son  was  entitled  to  no  part  of  his 
father's  estate,  such  purchaser  has  no 
claim.  Estate  of  Lux,  149  Cal.  200;  85  Pac. 
147.  Where,  pending  administration,  a 
devisee  grants  away  his  interest  in  the  es- 
tate, a  distribution  to  the  devisee  does  not 
necessarily  divest  the  grantee  of  his  rights 
in  the  propertv.  Cooley  v.  Miller  &  Lux, 
156  Cal.  510;  105  Pac.  981;  Estate  of  Con- 
roy, 6  Cal.  App.  741;  93  Pac.  205.  Where 
title  or  interest  in  an  estate  has  passed 
out  of  the  grantor  to  the  grantee,  who  is 
entitled  to  sole  distribution,  the  subse- 
quent death  of  the  grantor  can  pass  no 
title  or  interest  in  the  estate  to  his  heirs. 
Estate  of  Conroy,  6  Cal.  App.  741;  93  Pac. 
205.  Where  the  petitioner  for  a  partial 
distribution  has  purchased  the  interests  of 
all  heirs,  devisees,  and  legatees  mentioned 
in  the  will,  it  is  proper  to  distribute  the 
property  to  him.  French  v.  Phelps,  20  Cal. 
App.  101;  128  Pac.  772.  A  purchaser  un- 
der execution  against  the  son  of  a  deceased 
testator,  acquires  no  interest  under  which 
any  distribution  can  be  had,  where  the 
son  is  not  a  devisee  or  legatee,  but  merely 
the  beneficiary  of  an  income  for  life  under 
a  A-alid  trust  created  by  the  will;  as  the 
son  has  no  interest  in  the  estate,  the  pur- 
chaser is  not  entitled  to  anvthing.  Estate 
of  Lux,  149  Cal.  200;  85  Pae.  147.  Where 
one  claiming  as  an  execution  purchaser  of 
the  interest  of  an  heir  asks  distribution 
to  himself,  but  the  heir  denies  the  valid- 
ity of  the  execution  sale,  and  sets  up  a 
prior  assignment  of  his  interest  to  a  third 
person,  it  is  proper  for  the  probate  court 
to  refuse  to  determine  such  conflicting 
claims,  and  to  decree  distribution  to  the 
heir,  subject  to  the  rights,  if  any,  of  the 
adverse  claimants.  Estate  of  Howe,  161 
Cal.  152;  118  Pac.  515.  A  bargain-and- 
sale  deed  by  the  heir  apparent,  prior  to 
the  death  of  the  person  of  whose  estate 
he  may  become  the  heir,  is  void,  and  the 
grantee  cannot  claim  distribution  of  the 
estate  against  the  objection  of  the  heir. 
Estate  of  Ryder,  141  Cal.  366;  74  Pac.  993. 
Where  the  wife  died,  leaving  a  husband 
and  two  minor  children,  and  one  child  dies 
unmarried,  the  father  inherits  his  legal 
share  of  the  wife's  separate  estate,  but 
the  surviving  child,  and  not  the  father, 
inherits  the  deceased's  child's  share.  Es- 
tate of  Castro  v.  Barrv,  18  Cal.  96;  B.ir- 
nard  v.  Wilson,  74  Cal.  512;   16  Pac.  307, 
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An  assigfnment,  executed  and  filed  before  heirs,  legatees,  or  devisees";  and  the  de- 
distribution,  operates  as  a  transfer  of  all  cree  is  equally  conclusive,  whether  the 
interest  of  an  heir  at  law  in  the  estate.  estate  is  distributed  in  segregated  parts  or 
Estate  of  Hayne,  165  Cal.  568;  133  Pac.  in  undivided  proportions.  William  Hill  Co. 
277.  V.  Lawlor,   116  C'al.  ;559;   48  Pae.  .323. 

Decree  conclusive  how.     The  provisions  Probate  court  has  no  jurisdiction  over 

of  this  section  extend  to  the  distribution  interests  of  tenants  in  common  with  the 

as  well  as  to  the  partition  which  is  pro-  estate  or  its  distributees.     ISee  note  ante, 

vided  for  in  this  chapter,  and  render  the  §  1675. 
decree  as  conclusive  uiion  those  to  whom 

the    heirs   hive    conveved    the    estate    as    it  ^^^^  COMMISSIONERS'  NOTE.      As  to  par- 

tne  neirs  na\e  con\eyea  tne  estate  as  it  ^.^.^^^   ^^^   ,^^^j^^   ^^  ^^^.^  assigns,   see  Castro  v. 

"otherwise    would    have    been    upon    such       Barry,  18  Cal.  96. 

§  1679.  Shares  to  be  set  out  by  metes  and  bounds.  When  both  distribu- 
tion and  partition  are  made,  the  several  shares  in  the  real  and  personal 
estate  must  be  set  out  to  each  individual  in  proportion  to  his  risjht,  by  metes 
and  bounds,  or  description,  so  that  the  same  can  be  easily  distinguished, 
unless  two  or  more  of  the  parties  interested  consent  to  have  their  shares  set 
out  so  as  to  be  held  by  them  in  common  and  undivided. 

Legislation  §  1679.    Enacted  March  11,  1873;  CODE    COMMISSIONERS'   NOTE.      When   the 

based   on    Probate   Act,    §  265,    which   read:    "The  sole    heir    is     also    administrator,     and    sells    the 

several    shares    in    the    real    and    personal    estate  realtv  without   the  order  of  the   court,   he  is  pre- 

shall  be   set  out'  to   each   individual  in  proportion  sumed   to    have    sold    as   heir,    and   not   as    admin- 

to    his    right,    by   such   metes   and    bounds,    or   de-  istrator.     Chubb    v.    Johnson,     11    Tex.    469.      If 

scription,     that    the    same    can    be    easily    distin-  there  is   no  administration,   the  heir  may  sue  for 

guished,    unless    two    or   more    of    the    parties    in-  the    property    of    the    estate.      This    was    so    held 

terested    shall    consent    to    have    their    shares    set'  in  Blair  v.  Cisneros,  10  Tex.  34. 
out,    so   as   to   be   held   by   them   in   common   and 
undivided." 

§  1680.  Whole  estate  may  be  assigned  to  one,  in  certain  cases.  When 
the  real  estate  cannot  be  divided  without  prejudice  or  inconvenience  to  the 
owners,  the  court  may  assign  the  whole  to  one  or  more  of  the  parties  en- 
titled to  share  therein,  who  will  accept  it,  always  preferring  the  males  to  the 
females,  and,  among  children,  preferring  the  elder  to  the  younger.  The 
parties  accepting  the  whole  must  pay  to  the  other  parties  interested  their 
just  proportion  of  the  true  value  thereof,  or  secure  the  same  to  their  satisfac- 
tion, or  in  case  of  the  minority  of  such  party,  then  to  the  satisfaction  of  his 
guardian ;  and  the  true  value  of  the  estate  must  be  ascertained  and  reported 
by  the  commissioners.  When  the  commissioners  appointed  to  make  parti- 
tion are  of  the  opinion  that  the  real  estate  cannot  be  divided  without  preju- 
dice or  inconvenience  to  the  owners,  they  must  so  report  to  the  court,  and 
recommend  that  the  whole  be  assigned  as  herein  provided,  and  must  find 
and  report  the  true  value  of  such  real  estate.  On  filing  the  report  of  the 
commissioners,  and  on  making  or  securing  the  payment  as  before  provided, 
the  court,  if  it  appears  just  and  proper,  must  confirm  the  report,  and  there- 
upon the  assignment  is  complete,  and  the  title  to  the  whole  of  such  real 
estate  vests  in  the  person  to  whom  the  same  is  so  assigned. 

Legislation  g   1680.       1.  Enacted     March     11,  cannot    be    divided    without    prejudice    or    incon- 

187a;    based    on    Probate    Act    1851,    §266,    as  venience    to    the    owners,    they    shall    so    report    to 

amended  by  Stats.   1863-64,  p.  371,  which  read:  ^'^e    court,    and    shall    recommend    that    the    whole 

•■When    any    such    real    estate    cannot    be    divided  be    assigned    as    before    provided,    and    shall    find 

without  prejudice  or  inconvenience  to  the  owners,  f."^    report    the    true    value    of    such    real    estate, 

the  probate  court  may  assign  the  whole  to  one  or  '-:P""    '^^    return    of    the    report    of    the    commis- 

more  of  the  parties  entitled  to  share  therein   who  s.oners    and  upon  making  or  securing  paymen     as 

will  accent  it    ilwivs  nrefprrine-  the  malps  to  the  before  provided,   the   court  may,   if  the   same   shall 

f„lnVl         H      3'"a>spreteiring  tne  males  to  tne  appear   just    and   proper,    confirm    the   report,    and 

f  m.-^les,   and  among  children  preferring  the  elder  Hiereupon   the   assignment   shall  be   complete    and 

o   the   younger;    provided     the   parties   so   accept-  j^o    whole    of    such   real    estate    shall    vest    in   the 
ng   the   whole   shall   pay   to   the   other   parties   in-  „   „^  persons   to  whom   the   same   shall  be   so 

terested   their   just   proportion    of    the    true    v.ilue  assigned."      When    enacted    in    1872,    §  1680    read 

thereof,    or   shall   secure    the    same   to   their    satis-  ^g  ^t  present,  except  for  the  amendment  of  1880 
faction,  or  in  case  of  the  minority  of  such  party,  g.   Amended    by    Code    Amdts.    1S80,    p.    103, 

then   to   the   satistaction   of   his   or   her  guardian,  omitting    "probate"    before    "court"    in    the    first 

and   the    true   value   of   the   estate   shall   be    ascer-  sentence 
tained  and  reported  bv  commissioners;   and  when 

the    commissioners    appointed    to    make    partition  CODE  COMMISSIONERS'  NOTE.    Stats.  1863- 

shall  be  of  the  opinion   that  any  such  real  estate  64,  p.  371,  §  15. 
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§  1681.  Payments  for  equality  of  partition,  by  whom  and  how.  When 
any  tract  of  land  or  tenement  is  of  greater  value  than  any  one's  share  in  the 
estate  to  be  divided,  and  cannot  be  divided  without  injury  to  the  same,  it 
may  be  set  off  by  the  commissioners  appointed  to  make  partition  to  any  of 
the  parties  who  will  accept  it,  giving  preference  as  prescribed  in  the  pre- 
ceding section.  The  party  accepting  must  pay  or  secure  to  the  others  such 
sums  as  the  commissioners  shall  award  to  make  the  partition  equal,  and  the 
commissioners  must  make  their  award  accordingly ;  but  such  partition  must 
not  be  established  by  the  court  until  the  sums  awarded  are  paid  to  the  par- 
ties entitled  to  the  same,  or  secured  to  their  satisfaction. 

Legislation  §  1681.      Enacted  March  11,  1873;  tions:    Provided,    the    parties    so    accepting    shall 

based   on   Probate   Act    1851,    §  267,   which   read:  pay  or  secure  to  one  or  more  of  the  others  such 

"When  any  tract  of  land  or  tenement  shall  be  of  sums  as  the  commissioners  shall  award  to  make 

greater  value  than  either  party's  share  in  the  es-  the  partition  equal,   and  the   commissioners   shall 

tate   to   be   divided,    and   cannot   be   divided  with-  make  their  award  accordingly;   but  such  partition 

out   injury  to   the  same,   it  may  be   set  off  by  the  shall    not'   be    established   by    the    court    until    the 

commissioners    appointed    to    make     partition    to  sums  so  awarded  shall  be  paid  to  the  parties  en- 

either  of   the   parties   who   will   accept   it,    giving  titled  to   the   same,   or   secured  to   their  satisfac- 

preference    as    prescribed    in    the    preceding    see-  tion." 

§  1682.  Estate  may  be  sold.  When  it  appears  to  the  court,  from  the 
commissioner's  report,  that  it  cannot  otherwise  be  fairly  divided,  and  should 
be  sold,  the  court  may  order  the  sale  of  the  whole  or  any  part  of  the  estate, 
real  or  personal,  by  the  executor  or  administrator,  or  by  a  commissioner 
appointed  for  that  purpose,  and  the  proceeds  distributed.  The  sale  must  be 
conducted,  reported,  and  confirmed  in  the  same  manner  and  under  the  same 
requirements  provided  in  article  four,  chapter  seven  of  this  title. 

Legislation  §  1682.  Enacted  March  11,  1873;  or  by  a  commissioner  appointed  for  that  purpose, 
based  on  Probate  Act  1851,  §  268,  as  amended  and  distribute  the  proceeds.  The  sale  shall  be 
by  Stats.  1861,  p.  650,  which  read:  "When  it  conducted  and  reported  upon,  and  be  confirmed, 
cannot  otherwise  be  fairly  divided,  the  whole,  or  in  the  same  manner  and  under  the  same  rules  as 
any  part  of  the  estate,  re'al,  or  personal,  may  be  |n  ordinary  cases  of  sales  of  land  by  an  admin- 
recommended   by    the    commissioners    to    be    sold;  istrator  under  this  aci.  ' 

and    if    the    report    be    confirmed,    the    court    may  CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 

order   a    sale   by   the   executor,    or   administrator,  p.  650,  §  93. 

§  1683.  To  give  notice  to  all  persons  and  guardians  before  partition. 
Duties  of  commissioners.  Before  any  partition  is  made  or  any  estate 
divided,  as  provided  in  this  chapter,  notice  must  be  given  to  all  persons  inter- 
ested in  the  partition,  their  guardians,  agents,  or  attorneys,  by  the 
commissioners,  of  the  time  and  place  when  and  where  they  shall  proceed  to 
make  partition.  The  commissioners  may  take  testimony,  order  surveys,  and 
take  such  other  steps  as  may  be  necessary  to  enable  them  to  form  a  judg- 
ment upon  the  matters  before  them. 

Notice  of  partition.    See  ante,  §  1676.  attorney  for  all  absent   heirs   and  persons   inter- 
Notice  on  partition  and  distribution.    See  ante,  ested;    and  notice   shall   be   given   to   all   persons 
§  1634.  interested  in  th.   partition,  their  guardians,  agents, 

T„.^„i„4.4 a  1/.00       -c^        ..   J   ■««■       u   ,  •.    -tc^t*  or   attorneys,    by   the    commissioners,    of   the   time 

Legislation  §  1683.      Enacted  March  11,  1873;  ^^en  thev  shall  proceed  to  make  partition.     The 
base^d    on    Probate    Act    1851     §  270,    as    amended  commissioners  may  take  testimony,  order  surveys, 
by  Stats.   1861,  p.   6ol    which  read:      Before  any  ^^^    ^^^g    g^^.^   ^j^er   steps    as   may   be   necessary 
partitum    shall    be    made,    or    any    estate    divided,  j^  enable  them  to  form  a  judgment  upon  the  mat- 
as   provided   in    this    chapter,    guardians    shall    be  ^gj.g  before  them." 
appointed   for  all   minors    and   insane   persons   in- 
terested   in    the   estate    to    be    divided;    and    some  CODE  COMMISSIONEES' NOTE.      Stats.  18G1, 
discreet  person  shall  be  appointed  to  act  as  agent  p.  650,  §  95. 
for  such  parties  as  reside  out  of  the  state,  or  an 

§  1684.  To  make  report,  and  partition  to  be  recorded.  The  commission- 
ers must  report  their  proceedings,  and  the  partition  agreed  upon  by  them, 
to  the  court,  in  writing,  and  the  court  may,  for  sufficient  reasons,  set  aside 
the  report  and  commit  the  same  to  the  same  commissioners,  or  appoint 
others;  and  when  such  report  is  finally  confirmed,  a  certified  copy  of  the 
judgment,  or  decree  of  partition  made  thereon,  attested  by  the  clerk  under 
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the  seal  of  the  court,  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  where  the  lands  lie. 

Legislation  §   1684.       1.   Enacted     March     11,  "decree" ;  and  (5)  substituting  "must"  for  "shall" 

1872     (based    on    Probate    Act    1851,    §  271,    as  before  "recorded." 

amended    by    Stats.    1861,    p.    651),     (1)    in    first  2.   Amended    by    Code    Amdts.    1880,    p.    104, 

line,    substituting   "must"    for   "shall   make";    (2)  omitting    "probate"    before    "court"    in    the    first 

omittin;;     "of"     before     "the     partition     agreed";  instance. 
(3)   substituting    (a)    "the"   for  "such"  after  "sot 

aside,"     and     (b)      "is"     for     "shall     be"     before  CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 

"finally";     (4)     inserting    "judsment    or"    before  p.  651,  §96. 

§  1685.  When  commissioners  to  make  partition  are  not  necessary.  When 
the  court  makes  a  .judgment  or  decree  assigning  the  residue  of  any  estate  to 
one  or  more  persons  entitled  to  the  same,  it  is  not  necessary  to  appoint  com- 
missioners to  make  partition  or  distribution  thereof,  unless  the  parties  to 
whom  the  assignment  is  decreed,  or  some  of  them,  request  that  such  parti- 
tion be  made. 

Legislation  §  1685.  1.  Enacted  March  11,  parties  to  whom  the  assignment  shall  be  decreed, 
1872;  based  on  Probate  Act  1651,  §272,  which  or  some  of  them,  shall  request  that  such  parti- 
read:  "When  the  probate  court  shall  make  a  de-  lion  shall  be  made."  When  enacted  in  1872, 
cree  assigning  the  residue  of  any  estate  to  one  §  1685  read  as  at  present,  except  for  the  amend- 
or  more  persons  entitled  to  the  same,  it  shall  not  ment  of  1880. 

be    necessary   to   appoint  commissioners   to   make  2.  Amended   by    Code   Amdts.    1880,    p.    104, 

partition  or  distribution  of  such  estate,  unless  the  omitting  "probate"  before  "court." 

§  1686.  Advancements  made  to  heirs.  All  questions  as  to  advancements 
made,  or  alleged  to  have  been  made,  by  the  decedent  to  his  heirs,  may  be 
heard  and  determined  by  the  court,  and  must  be  specified  in  the  decree 
assigning  and  distributing  the  estate;  and  the  final  judgment  or  decree  of 
the  court,  or  in  case  of  appeal,  of  the  supreme  court,  is  binding  on  all  parties 
interested  in  the  estate. 

Legislation  §   1686.       1.  Enacted     March     11,        the  term  "distributable  assets";  'where  this 

^^"^V A^^^^'t  ".''  n^i"??^'®  /-'',*  \^^l'  ^V^'...^^,  code  speaks  of  claims  of  creditors,  settle- 
amended  by  Stats.  1861,  p.  6ol,  which  read:  All  j.  n  .x.  ±  ^  i  ^  \  j 
questions  as  to  advancements  made,  or  alleged  to  ^eut  of  the  estate,  sales  ot  property  and 
have  been  made,  by  the  deceased  to  any  heirs,  partnership  interests,  it  refers  to  the  whole 
may  be  heard  and  determined  by  the  probate  estate  of  the  decedent;  but  where  it  speaks 
court,  and  shall  be  specified  m  the  decree  assign-  /.  ,,  t  j^  -i  j-  i  ^^  ^  ^  t  j? 
ing  and  distributing  the  estate,  and  the  final  of  the  distribution  of  the  estate,  and  ot 
decree  of  the  probate  court,  or,  in  case  of  ap-  persons  entitled  to  such  distribution,  and 
peal,  of  the  supreme  court  shall  be  binding  on  their  proportionate  interests,  it  refers  to 
all  parties  in  the  estate.  When  enacted  in  1872,  ,.  ^,  ,^  ^  ,  ,  ,'  .,  , 
§  1686  read  as  at  present,  except  for  the  amend-  disposable  assets  only;  and  where  it  speaks 
ment  of  1880.  of  an  insolvent  estate,  the  word  includes, 
2.  Amended  by  Code  Amdts.  1880,  p  104,  j  i,|  ^j^  indebtedness,  as  well  as  the 
omitting      probate      before       court       in    both    i".  '                                           ' 


stances!'  property.   Estate  of  Hinckley,  58  Cal.  457 

Terms   defined.     The  word  "estate,"   as  '^„°-'^- 

used  in  this  section,  is  the  equivalent  of       §'i309.' 


Terms   defined.     The  word  "estate,"   as  ^o^^^^^^^i^sioneks' note.   Stats.  1861 

p.    651,  §97.        Advancements.        See   Civ.    Code, 


ARTICLE  IV. 

AGENTS  FOB  ABSENT  INTERESTED  PARTIES.     DISCHARGE  OF  EXECUTOR  OR 

ADMINISTRATOR. 

§  1691.     Court  may  appoint  agent  to  take  posses-  §  1694.  When  real   and  personal  property  of  ab- 
sion    for    absentees.      Money    may    be  sentee  to  be  sold, 

deposited  with  county  treasurer.  §  1695.  Liability  of  agent  on  his  bond. 

§  1692.    Agent   to   give   bond,    and   his   compensa-  §  1696.  Certificate  to  claimant. 

tion.  §  1697.  Final  settlement,  decree,  and  discharge. 

§1693.    Unclaimed  estate,  how  disposed  of.  §1698.  Discovery  of  property. 

§  1691.  Court  may  appoint  agent  to  take  possession  for  absentees. 
Money  may  be  deposited  with  county  treasurer.  When  any  estate  is 
assigned  or  distributed,  by  a  judgment  or  decree  of  the  court,  as  provided 
in  this  chapter,  to  any  person  residing  out  of,  and  having  no  agent  in  this 
state,  and  it  is  necessary  that  some  person  should  be  authorized  to  take  pos- 
session and  charge  of  the  same  for  the  benefit  of  such  absent  person,  the 
court  may  appoint  an  agent  for  that  purpose  and  authorize  him  to  take 
charge  of  such  estate,  as  well  as  to  act  for  such  absent  person  in  the  dis- 
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tribution;  provided,  that  if  such  estate  be  in  money  when  so  assigned 
or  distributed,  the  executor  or  administrator  of  such  estate  may  de- 
posit the  share  of  each  person,  and  in  the  name  of  said  person,  as  far  as 
known,  as  designated  in  said  assignment  or  decree  of  distribution,  with  the 
county  treasurer  of  the  county  in  which  said  estate  is  being  probated,  who 
shall  give  a  receipt  for  the  same,  and  be  liable  upon  his  official  bond  there- 
for; and  said  receipt  shall  be  deemed  and  received  by  the  court,  or  judge 
thereof,  as  a  voucher  in  favor  of  said  executor  or  administrator,  with  the 
same  force  and  effect  as  if  executed  by  such  assignee,  legatee,  or  distributee ; 
and  said  section  as  amended  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  decree  of  final  discharge  has  not  been  granted. 

Legislation  §   1691.       1.  Enacted    March     11,  distributees  after  a  decree  of  distribution, 

1872;  based  on  Probate  Act  1851,  §  274,  which  upon  a  showing  of  tlie  necessity  therefor, 

read:   "When  any  estate  shall  be  assigned  by  de-  -g  ,i        Wilson    1  tQ  Cal    t7-  IT'  Par    1100 

cree  of  the  court,  or  distributed  by  commissioners,  ^^[^  ^-   ^^"^°P'  i^^  ^f^'  ^'  '  ^-^  ^^^-  "'--'-""• 
as  provided  in  this   chapter,   to   any  person  resid-  Agent  hOldS  lOr  wnom.      It  IS  not  neces- 

ing  out  of  this  state,  and  having  no  agent  there-  gary  for  the  court,  in  its  order  of  appoint- 

in,    and    it   shall    be    necessary    that    some    person  „„„<.    ,,„.i„„    +i,;„    „„„*■• i„     i ■„    „i-„    i^^, 

should    be    authorized    to    take    possessioi    and  "^^nt  under   this   section,  to   designate  by 

charge   of   the   same   for   the   benefit   of   such   ab-  name    the    person    for    whom    the    agent    is 

sent  person,   the   court  may   appoint   an   agent   for  appointed.    Bell  V.  Wilson,  159  Cal.  57;   112 

that    purpose,    and    authorize   him   to    take    charge  t3_,,      imn         a„     o^„„<.    -eJ^    „     „„^  _^„/ •!««<■ 

of  such  estate,  as  well  as  to  act  for  such  absent  ^^C    1100.      An    agent    for    a    non-resident 

person  in  the  partition  and  distribution."     When  distributee  holds  the  property  distributed 

enacted  in  1872,   §  1691  read  as  at  present,  ex-  to  him,  for  whomsoever  may  be  entitled  to 

cept   that  it   did  not   contain   the   proviso.  •<.     ^u„i.i,„,    -i.    v,„    xi,„    ^•„+„-T^„i.„„ „„„„ 

3.  Amended  by  Stats.  1895,  p    74,  adding  the  ^\>.  whether  it  be  the   distributee   or  some 

proviso.  third  person  claiming  under  him.    Bell  v. 

T     4  .3-  .u-        ,  ^     X      -u   i.  ,       m  X  Wilson,   159   Cal.  57;   112  Pac.  1100.     The 

Jurisdictional  fact,  what  is.    To  warrant  ^.^li^^^^y  of  an  order  appointing  an  agent 

the   appointment   of  an   agent   for   a   non-  ^^^   ^   non-resident    distributee   is   not   af- 

resident  distributee,  it  must  be  shown  that  fg^ted  bv  the  fact  that   the   same  person 

a  particular   distributee  is   a  non-resident  ^^s  by  such  order  appointed  as  agent  for 

having  no  agent  in  the  state;  this  showing  ^n    assignee   of   such    distributee.    Bell   v. 

is  jurisdictional.    Bell  v.  Wilson,   159  Cal.  Wilson,  159  Cal.  57;  112  Pac.  1100. 
57;  112  Pac.  1100.    As  there  can  be  no  final  Agent  held  accountable.    The  agent  of  a 

discharge  of  an  executor  or  administrator,  non-resident  distributee  may  be  compelled 

and  release  of  his  sureties,  until  the  entire  to  account  for  the  property  of  which  he 

estate  is  turned  over  to  the   distributees,  took  possession.    Bell  v.  Wilson,   159   Cal. 

and  their  receipts  therefor  presented  to  the  57;   112  Pac.  1100.     A  final  judgment  ren- 

court,  it  is  necessary,  upon  the  failure  of  a  dered  in  an  accounting,  by  the  agent  of  a 

non-resident  distributee  to  receive  and  re-  non-resident  distributee,  for  property  dis- 

ceipt  for  his  share,  that  an  agent  for  him  tributed  to  him,  is  binding  on  the  agent, 

be  appointed.    Bell  v.  Wilson,  159  Cal.  57;  and  is  equally  binding  and  conclusive  upon 

112  Pac.  1100.    This  section  authorizes  the  his  sureties.    Bell  v.  Wilson,  159   Cal.  57; 

appointment  of  an  agent  for  non-resident  112  Pac.  1100. 

§  1692.  Agent  to  give  bond,  and  his  compensation.  The  agent  must  ex- 
ecute a  bond  to  the  state  of  California,  to  be  approved  by  the  court,  or  a 
judge  thereof,  conditioned  that  he  shall  faithfully  manage  and  account  for 
the  estate.  The  court  appointing  such  agent  may  allow  a  reasonable  sum 
out  of  the  profits  of  the  estate  for  his  services  and  expenses. 

Legislation  §  1692.  1.  Enacted  March  11,  services  and  e.xpenses."  When  §  1692  was  en- 
1872;  based  on  Probate  Act  1851,  §  275,  which  acted  in  1872,  the  first  sentence  read,  "The  agent 
read:  "Such  agent  shall  give  a  bond  to  the  judge  must  first  give  a  bond  to  the  probate  judge,  to  be 
of  probate,  to  be  approved  by  him,-  faithfully  to  approved  by  him,  conditioned  that  he  shall  faith- 
manage  and  account  for  such  estate,  before  he  fully  manage  and  account  for  the  estate"  ;  the  sec- 
shall  be  authorized  to  receive  the  same:  and  the  ond  sentence  re.Tding  as  at  present, 
court  appointing  such  agent  may  allow  a  reason-  3.  Amended  by  Code  Amdts.  1880,  p.  104. 
able  sum  out  of  the  profits  of  the  estate  for  his 

§  1693.  Unclaimed  estate,  how  disposed  of.  When  personal  property  re- 
mains in  the  hands  of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  those  interested,  it  shall  be  sold  under  the 
order  of  the  court,  and  the  proceeds  after  deducting  the  expenses  of  the 
sale,  allowed  by  the  court,  must  be  paid  into  the  county  treasury.     "When  the 
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payment  is  made,  the  agent  must  take  from  the  treasury  duplicate  receipts, 
one  of  which  he  must  file  in  the  office  of  the  auditor,  and  the  other  in  the 
court.  Where  any  agent  has  money  in  his  hands  as  such  agent,  and  it 
appears  to  the  court  upon  the  settlement  of  his  account  as  such  agent  that 
the  balance  remaining  in  his  hands  should  be  paid  into  the  county  treasury, 
the  court  may  direct  such  payment,  and  upon  such  agent  filing  the  proper 
receipt  showing  such  payment,  the  court  shall  enter  an  order  discharging 
such  agent  and  his  sureties  from  all  liability  therefor. 

Unclaimed  property.    Ante.  §§  1269-1272.  tences,  and  had   (1)   in  the  first  sentence,  "state" 

Legislation    §    1693.      1.   Enacted     March     11,  instead   of   "county"   before   "treasury."    and    (2) 

1872;   based  on   Probate   Act   18.''>1.  §  276.   which  in    second    sentence,    (a)    "controller"    instead    of 

read:   "When  the  estate  shall  remain  in  the  hands  ',!''"<^'*°y'"    ^'^'^    (•*)     ^^^    ^°rd    "probate"    before 

of  the  aeeat  unclaimed  for  a  year,  it  shall  be  sold  court. 

under   the   order   of   the    court,    and   the   proceeds.  2.   Amended    by    Code    Amdts.    1880,    p.    104, 

deducting  the  expenses  of  the  sale,  to  be  allowed  and  then  contained  only  the  first  two  sentences  of 

by  the  court,  shall  be  paid  into  the  state  treasury.  the  present  section,  and  had,   (1)   in  the  first  sen- 

■\Vhen   the  payment   is  made,   the  agent   shall   take  tence,   "slate"   instead  of  "county"   before   "treas- 

from  the  treasury  duplicate  receipts,  one  of  which  ury,"  and  (2)  in  the  second  sentence,  "controller" 

he   shall   file   in   the  office   of   the   comptroller,   and  instead  of  "auditor." 

the   other   in   the   probate   court."      When   enacted  3.   Amendment    by    Stats.    1901,    p.    232;    un- 

in    1S72,  §  1693   differed   from   the   amendment    of  constitutional.     See  note  ante,  §  5. 

1907,  in  that  it  contained  only  the  first  two  sen-  4.    Amended  by  Slats.  1907,  p.  293. 

§  1694.    When  real  and  personal  property  of  absentee  to  be  sold.    The 

agent  must  render  the  court  appointing  him,  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by  him,  what  por- 
tion thereof  is  still  on  hand,  what  sold,  and  for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what,  and  whether 
paid  or  unpaid. 

4.  Expenses  incurred  in  the  care,  protection,  and  management  thereof, 
and  whether  paid  or  unpaid.  When  filed  the  court  may  examine  witnesses 
and  take  proofs  in  regard  to  the  account;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  advantage  of  the  persons 
interested  therein,  the  court  may,  by  order,  direct  a  sale  to  be  made  of  the 
whole  or  such  parts  of  the  real  or  personal  property  as  shall  appear  to  be 
proper,  and  the  purchase-money  to  be  deposited  in  the  state  treasury. 

Legislation   §    1694.      1.  Enacted    March     11,  court"    for    "to   the   probate    court,"    and    (2)    in 

1872.  subd.  4,  omitting  "probate"  before  "court"  in  first 

2.   Amended    by    Code    Amdts.    1880,    p.    10.5,  instance. 
(1)    in   introductory  paragraph,   substituting   "the 

§  1695.  Liability  of  agent  on  his  bond.  The  agent  is  liable  on  his  bond 
for  the  care  and  preservation  of  the  estate  while  in  his  hands,  and  for  the 
payment  of  the  proceeds  of  the  sale  as  required  in  the  preceding  sections, 
and  may  be  sued  thereon  by  any  person  interested. 

Legislation  8  1695.  Enacted  March  11.  1872  (1)  "is"  for  "shall  be"  and  (2)  "sections"  for 
(based  on  Probate  Act  1851,  §  277),  substituting         "section." 

§  1696.  Certificate  to  claimant.  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  distribution  must  inquire 
into  such  claim,  and  being  first  satisfied  of  his  right  thereto,  must  grant  him 
a  certificate  to  that  effect,  under  its  seal ;  and  upon  the  presentation  of  the 
certificate  to  him,  the  controller  must  draw  his  warrant  on  the  treasurer  for 
the  amount. 

Legislation    §    1696.      1.   Enacted     March     11,  cate  to  the  comptroller,  he  shall  draw  his  warrant 

1S72;  based  on  Probate  Act   18.51.  §  278.   which  on   the   treasurer  for  the  amount."      When  §  1696 

read:    "M'hen   any  person   shall   appear  and   claim  was  enacted   in    1872.   it  had   the  word   "probate" 

the    money    paid    into    the    treasury,    the    probate  before  "court." 

court  making  the  distribution  being  first  satisfied  3.   Amended  by  Code  Amdts.  1880,  p.  105. 

of   his   right    shall   grant   him    a    certificate   under  3.    Amendment  by  Stats.  1901,  p.  232;  uncon- 

its  seal;   and  upon  the  presentation  of  the  certifi-  stitutional.     See  note  ante,  §  5. 
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§  1637.  Final  settlement,  decree,  and  discharge.  When  the  estate  has 
been  fully  administered,  and  it  is  shown  by  the  executor  or  administrator, 
by  the  production  of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  under  the  order  of  the  court,  all  the 
property  of  the  estate  to  the  parties  entitled,  and  performed  all  the  acts  law- 
fully required  of  him,  the  court  must  make  a  judgment  or  decree  dischar- 
ging him  from  all  liability  to  be  incurred  thereafter. 

ceeding,  it  will  be  treated  as  a  complaint  in 
equity,  notwithstanding  it  was  entitled  in 


Legislation  §  1697.  Enacted  March  11,  1872 
(based  on  Probate  Act  1851,  §  279,  as  amended 
by  Stats.  1861,  p.  651),  substituting  "must"  for 
"shall." 

Representative's  authority  ceases  when. 

Until  the  entry  of  the  decree  discharging 
the   executor  from   all   liability   to   be   in- 
curred thereafter,  the  trust  still  continues, 
in  contemplation  of  law,  and  the  executor 
remains  clothed  with  the  duty  and  author- 
ity of  his  oflQce,  and  the  estate  is  not  set- 
tled.   Dohs  V.  Dohs,  60  Cal.  255;  Dean  v. 
Superior    Court,    63    Cal.    473;    Estate    of 
Clary,   112   Cal.   292;   44  Pac.   569.     Thus, 
where,  after  the  debts  have  been  paid,  the 
balance   remaining  has   been   ordered   dis- 
tributed by  the  court,  the  executor  is  not 
entitled  to  a  discharge  until  he  has  further 
accounted  to  the  court  for  such  balance,  by 
showing  that  he  has  paid  or  delivered  the 
property    to    the    parties    entitled    thereto 
(McAdoo  V.   Sayre,   145   Cal.  344;   78  Pac. 
874);    and    where    the    executor    has    pos- 
session  of   the   property,  his   duty   is   not 
ended  until  he  has  delivered  it  in  accord- 
ance with  the  decree  of  distribution,  and 
not  until  then  can  he  have  his  discharge. 
Wheeler  v.  Bolton,  54  Cal.  302;  Estate  of 
Clary,  112  Cal.  292;  44  Pac.  569.    Until  the 
entry   of   the    decree   discharging   the    ex- 
ecutor from  liability,  he  is  not  discharged 
from  his  trust   (McCrea  v.  Haraszthy,  51 
Cal.  146;  Dohs  v.  Dohs,  60  Cal.  255;  Dean 
V.  Superior  Court,  63   Cal.  473;   Estate  of 
Eose,  80   Cal.   166;   22  Pac.  86;   Estate   of 
Clary,    112    Cal.    292;    44   Pac.    569);    and 
where  the  administrator  has  presented  his 
final  account  and  been  discharged,  he  is  no 
longer    the    representative    of    the    estate, 
and  has  no  authority  to  appear  for  or  to 
bind  it  in  any  manner.   Willis  v.  Farley,  24 
Cal.  491;  Estate  of  Noah,  88  Cal.  468;  26 
Pac.   361;    Mackay   v.   San  Francisco,   128 
Cal.  678;  61  Pac.  382. 

Distribution  enforced  how.  The  probate 
court,  notwithstanding  the  entry  of  a  de- 
cree of  distribution,  retains  jurisdiction 
over  the  executor,  and  of  the  property  of 
the  estate  in  his  hands,  until  his  final  dis- 
charge, and  may  compel  the  proper  dis- 
position of  such  property  in  accordance 
with  its  decree,  by  punishing  him,  if  neces- 
sary, as  for  contempt.  Estate  of  Clary,  112 
Cal.  292;  44  Pac.  569.  Where  the  petition 
to  compel  an  administrator  to  pay  to  an 
heir  his  distributive  share,  states  all  the 
facts  essential  to  a  bill  in  equity  for  an  ac- 
counting, and  is  answered  on  the  merits, 
without  objection  to  the  form  of  the  pro- 


the  estate,  instead  of  being  in  the  form  of 
an  independent  action.  Estate  of  Clary,  112 
Cal.  292;  44  Pac.  569;  Estate  of  Wells,  140 
Cal.  349;  73  Pac.  1065.  The  discharge  of 
an  executor  does  not  affect  the  right  of 
distributees  to  demand,  sue  for,  and  re- 
cover their  distributive  shares  from  him. 
Bryant  v.  Mcintosh,  3  Cal.  App.  95;  84 
Pac.  440. 

Effect  of  discharge.  The  word  "dis- 
charge," is  used  sometimes  in  a  sense 
peculiar  to  itself,  and  sometimes  in  a  sense 
exactly  equivalent  to  that  of  the  word  "re- 
moval": where  an  executor  obtains  an  or- 
der or  decree  that  he  has  fully  accounted, 
and  has  paid  over  to  the  proper  parties  the 
entire  residue  of  the  estate  after  payment 
of  the  debts  and  expenses,  such  order  or 
decree  is  called  a  discharge,  and  its  effect 
is  to  exonerate  him  and  the  sureties  on  his 
bond.  Cook  v.  Ceas,  143  Cal.  221;  77  Pac. 
65. 

Decree  of  discharge  void  when.  A  de- 
cree of  the  probate  court,  distributing  the 
estate,  and  also  settling  the  accounts  of 
the  executor  and  discharging  him  from 
further  liability,  is  not  void  on  its  face,  in 
respect  to  such  discharge,  upon  the  ground 
that  it  was  premature,  and  to  that  extent 
in  excess  of  the  jurisdiction  of  the  court, 
there  being  nothing  in  the  decree  to  show 
that  any  part  of  the  estate  still  remained 
in  the  hands  of  the  executors.  Dean  v.  Su- 
perior Court,  63  Cal.  473. 

Inadvertent  order  vacated  when.  The 
probate  court  has  jurisdiction  to  set  aside 
an  order  of  final  discharge,  made  and  en- 
tered inadvertently  and  ex  parte,  and  the 
validity  of  the  order  cannot  be  collaterally 
attacked.  Wiggins  v.  Superior  Court,  68 
Cal.  398;  9  Pac.  640;  Mace  v.  O'Reilley,  70 
Cal.  231;  11  Pac.  721;  Baker  v.  Fireman's 
Fund  Ins.  Co.,  73  Cal.  182;  14  Pac.  686; 
Eaine  v.  Lawlor,  1  Cal.  App.  483;  82  Pac. 
688. 

Until  discharge  of  executor,  no  allowed 
claim  is  affected  by  statute  of  limitations. 
See  note  ante,  §  1569. 

Unauthorized  payment  to  attorney  of 
distributee  does  not  absolve  executor.  See 
note  ante,  §  1666. 

Probate  court  has  no  jurisdiction  to  set 
aside  decree  of  distribution  when.  See 
note  ante,  §  1666. 

Allowance  of  executor's  final  account 
not  discharge  from  trust.  See  note  ante, 
§  1652. 


1789  SUBSEQUENT  LETTERS— TRUSTEES.  §§  1698,  1699 

eS  as  if  hewere  dead.     He  is  functus  officio.        Kirby.  cited  m  note  to  §  1573.  ante. 
Taylor  v.   Savage,   1  How.  284.      Taking  this  soc- 

§  1698  Discovery  of  property.  The  final  settlement  of  an  estate,  as  in 
this  chapter  provided,  shall  not  prevent  a  subsequent  issue  of  letters  testa- 
mentary or  of  administration,  or  of  administration  with  the  will  annexed,  it 
other  property  of  the  estate  be  discovered,  or  if  it  become  necessary  or 
proper  for  any  cause  that  letters  should  be  again  issued. 

Legislation  §  1698.  1.  Enacted  March  11.  O'Brien  v.  Nelson,  164  Cal.  573;  129  Pac. 
1873;    based    on    Probate    Act    1851,    §    280,    as         985. 

amended  by   Stats.   1861,   p.   651,  which  read:  Subsequent    letters   issued   when.      The 

"The  final  settlement  of  an  estate  shall  not  pre-  apfflpment  of  an  estate  does  not  pre- 
vent a  subsequent  issuance  of  letters  testament-  Imal  settlement  01  an  CSiate  uotb  i 
ary,  or  of  administration,  with  the  will  annexed,  vent  a  subsequent  issue  o±  letters,  It  otner 
should  other  property  of  the  estate  be  discovered,  property  is  discovered,  or  if  it  becomes 
or  should  it  become  necessary  or  proper,  from  u.cessarv  and  proper,  for  any  cause,  that 
any  cause  that  letters  should  be  again  issued.  uetessai^v  duu  piu^c  ,  u  j  aux'^o  v 
When  enacted  in  1872,  §  1698  read:  "The  final  letters  should  again  be  issued,  bhieis  v. 
settlement  of  an  estate  does  not  prevent  the  sub-  Nathan,  12  Cal.  App.  604;  108  Pac.  34.  Al- 
sequent  issuance  of  letters  testamentary,  or  of  ad-  t]^Q^g.]j^  there  has  been  a  final  settlement  of 
ministration  with  the  will  annexed,  whenever  muuyu  lucic  iiaa  uci.  ,.r„,rt 
other  property  of  the  estate  is  discovered,  or  an  estate,  the  jurisdiction  of  the  court 
whenever  it  becomes  necessary  or  proper,  from  over  the  estate  continues  as  to  subsc- 
any  cause,  that  letters  should  be  again  issued."  quently  discovered  property  of  the  de- 
3.  Amended  by  Code  Amdts.  1873-74,  p.  373.  4^^^^^^  ^^.^^^  ^_  ^^^^^^^  ^^  ^^^    ^pp_  g^l; 

New  administration  refused  when.     An       ^08  Pac.  34. 
error    in    distribution    does    not    authorize  cODE  COMMISSIONERS'  NOTE.    Stats.  18G1, 

the     new     administration     of     an     estate.       p.  651.  §  99. 

ARTICLE  V. 

ACCOUNTS  OF  TRUSTEES.     DISTRIBUTION. 
§1099.    Superior  ccnin  not  to  lose  jurisdiction  by  ^^eciUo.  ^^Appointment  by  court. 

,  t700.     CoifplSn^^t^stees  ^^        §  1703^.  DisU^bution    of ^.tat^e    to^^person    who^e 

§  1701.     Appeal    from   decree   settling   account   oi  posited  with  county  treasurer. 


trustee.  .  , 

§  1702.     Trustee  may  decline.      Resignation  of  ex- 


Legislation  Article  V.     Added  by  Stats.  1S89  Trustees'' ;  the  ^-'^P-^^^f^VediaYely^'and 'sii"a1i 

P.-  '^''  -^f  ;^a"  \'\'toTstabli'sha'code  of  Civil  ajp Iv     o' aU    est'.Te^    of   decedents,    where    a    final 

Act  entitled    An  Act  *«  f^  f  ^1     .  87^    and  to  add  decree    of    distribution    has    not    heretofore    been 

Procedure,'  approved  March  11,   l"^-'  =*"? /j*  ^  ""  made"      When   added  in  1889,  article  v  consisted 

new  articles  thereto,   to  be  known  as  article  five,  "l^^^ig,,^' ^^'qO     and    1701;    5§  1702    and    1703 

8  1699.     Superior  court  not  to  lose   jurisdiction  by  final   distribution. 

Where  any  trust  has  been  created  by  or  under  any  will  to  continue  after 
distribution,  the  superior  court  shall  not  lose  jurisdiction  of  the  estate  by 
final  distribution,  but  shall  retain  jurisdiction  thereof  for  the  purpose  of  the 
settlement  of  accounts  under  the  trusts.  And  any  trustee  created  by  any 
will  or  appointed  to  execute  any  trust  created  by  any  will,  may,  from  time  to 
time  pendino-  the  execution  of  his  trust,  or  may,  at  the  termination  thereof, 
render  and  pray  for  the  settlement  of  his  accounts  as  such  trustee,  before  the 
superior  court  in  which  the  will  was  probated,  and  in  the  manner  provided 
for  the  settlement  of  the  accounts  of  executors  and  administrators.  The 
trustee  or  in  case  of  his  death,  his  legal  representatives,  shall,  for  that  pur- 
pose present  to  the  court  his  verified  petition,  setting  forth  his  accounts  m 
detail  with  a  report  showing  condition  of  trust  estate,  together  with  a  veri- 
fied statement  of  said  trustee,  giving  the  names  and  post-office  addresses,  if 
known   of  the  cestuis  que  trust,  and  upon  the  filing  thereof,  the  clerk  shall 
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fix  a  day  for  the  hearing,  and  give  notice  thereof  of  not  less  than  ten  days, 
by  causing  notices  to  be  posted  in  at  least  three  public  places  in  the  county, 
setting  forth  the  name  of  the  trust  estate,  the  trustee,  and  the  day  appointed 
for  the  settlement  of  the  account.  The  court,  or  a  judge  thereof,  may  order 
such  further  notice  to  be  given  as  may  be  proper.  Such  trustee  may,  in  the 
discretion  of  the  court,  upon  application  of  any  beneficiary  of  the  trust,  or 
the  guardian  of  such  beneficiary,  be  ordered  to  appear  and  render  his  ac- 
count, after  being  cited  by  service  of  citation,  as  provided  for  the  service  of 
summons  in  civil  cases,  and  such  application  shall  not  be  denied  where  no 
account  has  been  rendered  to  the  court  within  six  months  prior  to  such 
application.  Upon  the  filing  of  the  account  so  ordered,  the  same  proceed- 
ings for  the  hearing  and  settlement  thereof  shall  be  had  as  hereinabove 
provided. 


Legislation  §  1699.  1.  Added  by  Stats.  1889, 
p.  337,  and  read:  "Where  any  trust  has  been 
created  by  or  under  any  will  to  continue  after  dis- 
tribution, the  superior  court  shall  not  lose  juris- 
diction of  the  estate  by  final  distribution,  but 
sh^ll  retain  jurisdiction  thereof  for  the  purpose 
of  the  settlement  of  accounts  under  the  trust. 
And  any  trustee  created  by  any  will,  or  appointed 
to  execute  any  trust  created  by  any  will,  may 
from  lime  to  time,  pending  the  execution  of  his 
trust,  or  may  at  the  termination  thereof,  render 
and  pray  for  the  settlement  of  his  accounts  as 
such  trustee  before  the  superior  court  in  which 
the  will  was  probated,  and  in  the  manner  provided 
for  the  settlement  of  the  accounts  of  executors 
and  administrators.  The  trustee,  or  in  the  case 
of  his  death,  his  legal  representatives,  shall  for 
that  purpose  present  to  the  court  his  petition  set- 
ting forth  his  accounts  in  detail;  and  upon  the 
filing  thereof,  the  court  or  judge  shall  fix  a  day 
for  the  hearing,  and  a  citation  shall  be  issued  cit- 
ing all  the  beneficiaries  of  the  said  trust  to  ap- 
pear and  show  cause  why  the  account  should  not 
be  allowed;  such  citation  shall  be  personally 
served  upon  all  the  beneficiaries  in  the  state,  in 
the  manner  provided  for  the  service  of  summons 
in  civil  actijns,  and  shall  be  served  upon  all  the 
beneficiaries,  who  shall  appear  by  affidavit  to  be 
absent  from  the  state,  by  publication  in  such  man- 
ner as  the  court  or  judge  may  order,  for  not  less 
than  two  months.  And  any  such  trustee  may,  in 
the  discretion  of  the  court,  upon  application  of 
any  beneficiary  of  the  trust,  be  ordered  to  appear 
and  render  his  account,  after  being  cited  by  ser- 
vice of  citation  as  provided  for  the  service  of  sum- 
mons in  civil  cases.  Upon  the  filing  of  the 
account  so  ordered  the  same  proceedings  for  the 
hearing  and  settlement  thereof  shall  be  had  as 
are  hereinabove  provided." 

3.  Amended  by  Stats.  1895,  p.  64,  the  first 
two  sentences  reading  as  the  amendment  of  1909, 
except  that  the  word  "trusts,"  at  the  end  of  the 
first  sentence,  was  printed  "trust,"  and,  begin- 
ning with  the  third  sentence,  the  section  read, 
"The  trustee,  or  in  case  of  his  death,  his  legal 
representatives,  shall  for  that  purpose  present  to 
the  court  his  verified  petition,  setting  forth  his 
accounts  in  detail,  together  with  a  verified  state- 
ment of  said  trustee,  giving  the  names  and  post- 
office  addresses,  if  known,  of  the  cestuis  que  trust, 
and  upon  the  filing  thereof,  the  court  or  judge 
shall  fix  a  day  for  the  hearing.  The  clerk  must 
thereupon  give  notice  thereof,  of  not  less  than  ten 
days,  by  causing  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  setting  forth 
the  name  of  the  trust  estate,  the  trustee,  and  the 
day  appointed  for  the  settlement  of  the  account. 
The  court,  or  a  judge  thereof,  may  order  such 
further  notice  to  be  given  as  may  be  proper;  and 
any  such  trustee  may,  in  the  discretion  of  the 
court,  upon  application  of  any  beneficiary  of  the 
trust,  be  ordered  to  appear  and  render  his  account, 
after  being  cited  by  service  of  citation,  as  pro- 
vided for  the  service  of  summons  in  civil  cases. 
Upon  the  filing  of  the  account  so  ordered,  the 
same  proceedings  for  the  hearing  and  settlement 


thereof  shall  be  had  as  are  hereinabove  provided." 

3.  Amended  by  Stats.  1901,  p.  47,  (1)  chan- 
ging the  word  "trust,"  at  end  of  first  sentence,  to 
"trusts"  (as  to  which,  quasre)  ;  (2)  in  sentence 
beginning  "The  trustee,"  adding  the  words  "with 
a  report  showing  condition  of  trust  estate"  ;  these 
being  the  only  changes  from  the  amendment  of 
1895. 

4.  Amendment  by  Stats.  1901,  p.  232;  un- 
constitutional.    See  note  ante,  §  5. 

5.  Amended  by  Stats.  1909,  p.  607,  in  sen- 
tence beginning  "The  trustee."  (1)  omitting  the 
word  "the"  before  "case  of  his  death,"  and  (2) 
changing  "the  court,  or  judge,  shall  fix  a  day  for 
the  hearing.  The  clerk  must  thereupon  give  no- 
tice thereof  to  "the  clerk  shall  fix  a  day  for  the 
hearing,  and  give  notice  thereof." 

Law    prior    to    enactment    of    section. 

Prior  to  the  enactment  of  §§  1699-1703  of 
this  article,  lands  distributed  after  ad- 
ministration into  the  hands  of  the  widow, 
as  trustee  under  the  will,  ceased  to  be  a 
part  of  the  estate  in  the  course  of  ad- 
ministration, and  the  court,  in  the  exercise 
of  probate  jurisdiction,  had  no  further  con- 
trol of  the  same.  Morflfew  v.  San  Fran- 
cisco etc.  K.  R.  Co.,  107  Cal.  587;  40  Pac. 
810. 

Application  of  section.  The  object  of 
this  section  was  to  provide  a  convenient 
and  effectual  method  of  procedure  to  se- 
cure a  judicial  determination,  binding  on 
all  persons  interested,  that  the  estate  is  all 
accounted  for,  the  accounts  fully  settled, 
and  the  trust  executed.  McAdoo  v.  Sayre, 
14,5  Cal.  344;  78  Pac.  874.  This  section  re- 
fers exclusively  to  express  trusts  created 
by  will:  a  life  tenant  is  not  an  express 
trustee.  Hardy  v.  Mayhew,  158  Cal.  95; 
139  Am.  St  Rep.  73;  110  Pac.  113.  The 
sections  comprising  this  article  confer  a 
limited  jurisdiction  over  testamentary 
trustees  on  the  probate  side  of  the  superior 
court.  Morffew  v.  San  Francisco  etc.  R.  R. 
Co.,  107  Cal.  587;  40  Pac.  810.  The  court 
has  the  i)ower,  under  this  section,  and  it  is 
its  duty  whenever  the.  power  is  invoked,  to 
ascertain  who  is  entitled  to  the  trust  estate 
already  delivered  by  the  trustees,  and  also 
that  which  yet  remains  to  be  delivered, 
and  to  make  such  orders  as  may  be  neces- 
sary to  enable  the  trustee  to  make  final 
settlement  with  the  beneficiar}"  in  safety 
and  secure  a  final  settlement  of  his  account,. 
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which  will  entitle  him  to  a  discharge.    Mc- 
Adoo  V.  Sayre,  145  Cal.  344;  78  Pac.  874. 

Concurrent  jurisdiction  of  equity.  Where 
a  trust  fund  is  bequeathed  to  a  Masonic 
lodge,  in  trust,  for  charitable  purposes,  such 
lodge  is  so  far  under  the  control  of  a  court 
of  equity  that  it  can  be  compelled  to  exe- 
cute the  trust,  and  be  dealt  with  for  a 
breach  thereof.  Kauffman  v.  Foster,  3  Cal. 
App.  741;  86  Pac.  1108;  Estate  of  Win- 
chester, 133  Cal.  271;  54  L.  R.  A.  281;  65 
Pac.  475. 

Eights  of  trustee  as  devisee.  A  testa- 
mentary trustee,  who  is  a  devisee  under 
the  will,  may  exercise  the  same  rights  as 
any  other  devisee.  Estate  of  O'Connor,  2 
Cal.  App.  470;  84  Pac.  317. 

Beginning  and  termination  of  trust.  The 
relation  of  testamentary  trustees  to  the 
trust  property  begins  under  the  will,  at  the 
death  of  the  testator,  and  not  by  virtue 
alone  of  the  decree  of  distribution,  al- 
though their  fuller  and  more  complete 
powers  and  duties  are  devolved  upon  them 
by  that  decree.  Estate  of  O'Connor,  2  Cal. 
A^pp.  470;  84  Pac.  317.  The  court  has  gen- 
eral power,  upon  final  settlement  at  the 
termination  of  the  trust,  to  declare  it  ter- 
minated, and  to  dispose  of  the  entire  matter 
of  the  trust,  by  determining  who  is  en- 
titled to  the  property,  and  directing  the 
trustees  to  turn  it  over  to  such  person. 
McAdoo  V.  Sayre,  145  Cal.  344;  78  Pac. 
874.  An  investment  of  the  trust  fund,  by 
an  intestate,  which  is  proved,  and  which 
was  ordered  to  be  made  permanent,  is  pre- 
sumed to  continue,  and  upon  his  death  the 
trust  devolves  upon  his  administrator. 
Tyler  v.  Mayre,  95  Cal.  160;  27  Pac.  160; 
30  Pac.  196;  Kauffman  v.  Foster,  3  Cal. 
App.  741;  86  Pac.  1108. 

Trustees'  duties.  A  testator  having  de- 
vised his  estate  to  trustees,  it  is  their  duty, 
upon  accejitance  of  the  trust,  to  obtain 
control  of  the  trust  property,  though  one 
of  them  is  named  as  executrix.  Estate  of 
O'Connor,  2  Cal.  App.  470;  84  Pac.  317. 
A  trustee  may  be  cited  to  appear  and 
render  an  account.  Estate  of  Hensing,  3 
Cal.  Unrep.  685;  31  Pac.  578.  Testamentary 
trustees  may  be  called  to  account  until  the 
entire  estate  is  disposed  of,  and  the  trust 
is  fully  executed.    McAdoo  v.  Sayre,  145 


Cal.  344;  78  Pac.  874.  Trustees,  who  have 
possession  of  the  trust  property,  under  the 
terms  of  the  instrument  creating  the  trust, 
are  chargi^able  with  the  whole  of  the  es- 
tate committed  to  them,  and  the}'  have  not 
fully  accounted  until  the  entire  estate  is 
finally  disposed  of,  and  remain  subject  to 
be  called  to  account  until  this  is  done  and 
the  trust  fully  executed  and  the  trustees 
are  entitled  to  their  discharge.  McAdoo 
V.  Sayre,  145  Cal.  344,  78  Pac.  874. 

Attorneys'  fees  allowed  when.  Although 
the  trust  deed  is  silcut  as  to  the  allowance 
of  attorneys'  fees  to  the  trustees  in  an  ac- 
tion brought  by  them  under  the  trust  deed, 
yet  where  the  court  found  that  the  action 
was  necessary,  it  properly  allowed  fees, 
notwithstanding  the  litigation  was  mainly 
between  one  of  the  beneficiaries  and  the 
defendant.  Mitau  v.  Eoddan,  149  Cal.  1;  6 
L.  E.  A.  (N.  S.)  275;  84  Pac.  145. 

Bonds  in  hands  of  trustee  taxable  when. 
Where  bonds  of  a  foreign  corporation,  as- 
sets of  the  estate,  after  the  distribution  of 
the  estate  and  the  discharge  of  the  execu- 
tors, pass  into  the  hands  of  the  two  trustees 
under  the  will,  they  are  not  subject  to  tax- 
ation as  property  in  the  course  of  adminis- 
tration; and  if  one  of  the  trustees  resides 
out  of  the  state,  an  undivided  half-interest 
only,  as  belonging  to  the  resident  trustee, 
is  subject  to  taxation  in  this  state.  Mackay 
V.  San  Francisco,  128  Cal.  678;  61  Pac.  382. 

Ees  adjudicata,  what  is,  on  settlement  of 
trust  account.  The  uncontested  settlement 
of  a  trust  account,  including  an  improper 
absolute  payment  from  the  corpus  of  the 
estate,  concludes  nothing  as  res  adjudicata, 
beyond  the  matter  of  such  payment.  Es- 
tate of  Blake,  157  Cal.  448;  108  Pac.  287. 

Writ  of  prohibition  on  trustees'  repoi*t 
denied  when.  Prohibition  does  not  lie  to 
prevent  action  by  the  court,  on  the  ground 
that  the  trustee  failed  to  comply  with  the 
provision  of  this  section  requiring  him  to 
name  the  beneficiaries  in  his  report,  nor  on 
the  ground  of  anticipation  of  error  by  the 
court  in  ordering  the  property  delivered  to 
one  who  claims  under  the  will  of  a  de- 
ceased beneficiary  before  the  time  for  con- 
test of  the  will  has  expired,  there  being 
a  sufficient  remedv  by  appeal  in  each  case. 
McAdoo  v.  Sayre, '145"  Cal.  344;  78  Pac.  874. 


§  1700.  Compensation  of  trustees.  On  all  such  accountings  the  court 
shall  allow  the  trustee  or  trustees  the  proper  expenses  and  such  compensa- 
tion for  services  as  the  court  may  adjudge  to  be  just  and  reasonable,  and 
shall  apportion  such  compensation  among  the  trustees  according  to  the  ser- 
vices rendered  by  them  respectively,  and  may  in  its  discretion  fix  a  yearly 
compensation  for  the  trustee  or  trustees  to  continue  as  long  as  the  court  may 
judge  proper. 

^|gislation  §  1700.  Added  by  Stats.  1889,  necessary  expenses  to  be  paid  to  the  trustee 
^''  '      ■  of    a    testamentary    trust    that    the    trust 

Application  of  section.  This  section  re-  clause  of  the  testament  authorizes  to  be 
lates  to  compensation  and  the  allowance  of       continued    after    the    distribution    of    the 
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estate.    Trust  of  Leavitt,  8  Cal.  App.  756;  which  decree  the  husband  was  entitled  to 

97  Pac.  916.  manage  the  property,  but  which  was  not 

Court's     power     to     fix     compensation.  subject  to  his  testamentary  disposition,  nor 

Where  trustees  have  been  compelled  to  act,  disposed  of  by  him  in  his  will,  it  is  no  de- 

the  court  has  power  to  determine  whether  fense  to  such  action  that  the  trustees  are 

they  shall  be  paid  their  necessary  expenses  entitled  to  keep  the  money  as  compensa- 

out  of  the  trust  fund.    Estate  of  O'Connor,  tion  for  their  services,  as  trustees  under 

2  Cal.  App.  470;  84  Pac.  317.  the  will,  in  caring  for  the  divorced  wife's 

Trustee's  compensation  a  defense  against  interest   in    the   property.     Berghauser    v. 

divorced  wife  when.     In  an  action  by  a  Blanckenburg,  86  Cal.  316;  24  Pac.  1062. 

divorced  wife    against  trustees   appointed  compensation    of   trustee.     See    note    17    Am. 

by  the  will  of  the  divorced  husband,  to  re-  Dec.  2  66. 

cover  money  received  by  them  as  the  pro-  Bight  of  trustee  to  compensation  in  absence  of 

ceeds  of  her  interest  in  certain  property,  f^ft'^te  or  contract.    See  note  Ann.  Cas.   1913C. 
awarded  by  the  decree  of  divorce,  under 

§  1701.  Appeal  from  decree  settling  account  of  trustee.  From  a  decree 
settling  such  account  appeal  may  be  taken  in  the  manner  provided  for  an 
appeal  from  a  decree  settling  the  account  of  an  executor  or  administrator. 
The  decree  of  the  superior  court,  if  affirmed  on  appeal  or  becoming  final 
without  appeal,  shall  be  conclusive. 

Legislation  §  1701.     Added    by    Stats.    1889,  of  the  court  in  attempting  to  proceed  with- 

P-  ^^^-  out  jurisdiction.   McAdoo  v.  Sayre,  145  Cal. 

Jurisdiction,   improperly  assumed.     Cor-  344;  78  Pac.  874. 

rected  how.     An  appeal  is  a  sufficient  rem-  New  trials  and  appeals  in  probate  cases, 

edy  to  any  person  aggrieved  by  the  action  See  note  post,  §  1714. 

§  1702.  Trustee  may  decline.  Resignation  of  executor.  Appointment  by 
court.  Any  person  named  or  designated  as  a  trustee  in  any  will  which  has 
been  or  shall  hereafter  be  admitted  to  probate  in  this  state  may,  at  any  time 
before  final  distribution,  decline  to  act  as  such  trustee,  and  an  order  of  court 
shall  thereupon  be  made  accepting  such  resignation ;  but  the  declination  of 
any  such  person  who  has  qualified  as  executor  shall  not  be  accepted  by  the 
court,  unless  the  same  shall  be  in  writing  and  filed  in  the  matter  of  the  estate 
in  the  court  in  which  the  administration  is  pending,  and  such  notice  shall  be 
given  thereof  as  is  required  upon  a  petition  praying  for  letters  of  adminis- 
tration. The  court  in  which  the  administration  is  pending  shall  have  power 
at  any  time  before  final  distribution  to  appoint  some  fit  and  proper  person 
to  fill  any  vacancy  in  the  office  of  trustee  under  the  will,  whether  resulting 
from  such  declination,  removal,  or  otherwise ;  provided,  it  shall  be  required 
by  law  or  necessary  to  carry  out  the  trust  created  by  the  will,  that  such  va- 
cancy shall  be  filled ;  and  every  person  so  appointed  shall,  before  acting  as 
trustee,  give  a  bond  such  as  is  required  by  section  one  thousand  three  hun- 
dred and  eighty-eight  of  this  code,  of  a  person  to  whom  letters  of  adminis- 
tration are  directed  to  issue.  Such  appointment  may  be  made  by  the  pro- 
bate judge  upon  the  written  application  of  any  person  interested  in  the  trust 
filed  in  the  probate  proceedings,  and  shall  only  be  made  after  notice  to  all 
parties  interested  in  the  trust,  given  in  the  same  manner  as  notice  is  required 
to  be  given  of  the  hearing  upon  the  petition  for  the  probate  of  a  will.  In 
each  of  the  preceding  cases  the  court  may  order  such  further  notice  as  shall 
seem  necessary.  In  accepting  a  declination  under  the  provisions  of  this  sec- 
tion, the  court  may  make  and  enforce  any  order  which  may  be  necessary  for 
the  preservation  of  the  estate.  This  section  shall  be  applicable  to  any  and 
all  estates  now  pending  in  which  a  final  distribution  and  discharge  has  not 
been  granted. 

Legislation  §  1702.      1.  Added  by  Stats.  1891,  2.   Amended  by   Stats.    1899,   p.   104,    (1)    in 

P-  16.  first   sentence,   adding   "in  the   matter  of   the   es- 
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tale"   after  "filed";    (2)    in   second  sentence,    (a)  "any"   to   "a"   after  "accepting";    (5)    adding  the 

adding    "removal"    after    "declination,"    and     (b)  final  sentence. 

changing  the  first  clause  of  the  proviso  from  "pro-  3.    Amendment    by    Stats.    1901,    p.    232;    un- 
vided,    it    shall    be    by    law    necessary    that    such  constitutional.     See  note  ante,  §  5^ 
vacancy   shall   be    filled";    (3)    in    sentence   begin- 
ning   "Such    appointment,"    (a)    adding    "by    the  Who  may  execute  trust  after  death  of  all  the 
probate  judge"  after  "niav  be  made,"  and  "in  the  trustees.     See    note    130    Am.    St.    Rep.    .■>08. 
probate  proceedings"  after  "trust  filed."  and   (b)  What  constitutes  renunciation  of  trust  by   ex- 
changing   "a"    to    "the"    before    "petition";     (4)  ecutor  or  testamentary  trustee.    See  note  20  Ann. 
in    sentence    beginning    "In    accepting,"    changing  Cas.   830. 

§  1703.  Jurisdiction.  The  provisions  of  the  next  preceding  section  shall 
apply  in  all  cases  where  a  final  decree  of  distribution  has  not  been  made ;  but 
the  jurisdiction  given  by  said  section  shall  not  exclude,  in  cases  to  which  it 
applies,  the  jurisdiction  now  possessed  by  the  courts  of  this  state. 

Legislation  s  1703.  Added  by  Stats.  1891,  Sayre,  14.5  Cal.  344;  78  Pac.  874.  The 
^-  ^^-  court  has  jurisdiction  as  to  the  allowance 

Extent  of  jurisdiction.     Jurisdiction  for       of  counsel  fees  for  services  in  procuring  a 
a     certain     purpose     necessarily     includes        distribution    of   property   to   testamentary 
authority    to    do    all    things    necessary    to       trustees.    Estate  of  O'Connor,  2  Cal.  App. 
accomplish    that    purpose,    which    can    be        470;  84  Pac.  317. 
done   by   the   means  afforded.    McAdoo   v. 

§  17031/2.  Distribution  of  estate  to  person  whose  address  is  unknown. 
Money  to  be  deposited  with  county  treasurer.  When  any  estate  is  dis- 
tributed by  the  judgment  or  decree  of  the  court  or  a  judge  thereof,  as  pro- 
vided in  this  chapter,  to  a  distributee  who  cannot  be  found  and  his  or  her 
place  of  residence  is  unknown,  or  to  a  minor  or  incompetent  person,  who  has 
no  lawful  guardian  to  receive  the  same,  or  person  authorized  to  receipt  there- 
for, the  portion  of  said  estate  consisting  of  money  shall  be  paid  to  and  de- 
posited with  the  county  treasurer  of  the  county  in  which  the  estate  is  being 
probated,  who  shall  give  a  receipt  for  the  same,  and  shall  be  liable  on  his 
official  bond  therefor;  and  said  receipt  shall  be  deemed  and  received  by  the 
court  or  judge  thereof  as  a  voucher  in  favor  of  said  executor  or  adminis- 
trator, with  the  same  force  and  effect  as  if  executed  by  the  distributee 
thereof.  And  this  section  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  final  decree  of  discharge  has  not  been  granted.  Said 
moneys  so  paid  into  the  county  treasury,  shall  be  paid  out  upon  petition  to, 
and  the  order  of  the  superior  court  or  judge  thereof  to  the  person  entitled  to 
receive  the  same. 

Legislation  §  ITOSVi.    1.  Added  by  Stats.  1897,  3.   Amended  by  Stats.  1905,  p.  6.  in  first  sen- 

p.  38.  fence    addina-     (1)     "or    a    judge    thereof"     after 

3.   Amendment  by  Stats.  1901,  p.  233,  merely  "court,"    and    (2)    "to   a    distributee   who    cannot 

renumbering  the   section  1703a;  unconstitutional.  be  found  and  his  or  her  place  of  residence  is  un- 

See  note  ante,  §  5.  known,  or,"  after  "chapter." 
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CHAPTER  XII. 

OEDERS,  DECREES,  PROCESS,  MINUTES,  RECORDS,  TRIALS,  AND  APPEALS, 
decrees    to    be    entered    in        §  1716. 


§  1704. 


1705. 
1706. 


§  1707. 


§  1712. 


1708. 
1709. 
1710. 
1711. 


1713. 
1714. 


Orders     and 
minutes. 

How  often  publication  to  be  made. 

Recorded  decree  or  order  to  impart  no- 
tice from  date  of  filing. 

Citation,  how  directed  and  what  to  con- 
tain. 

Citation,  how  issued. 

Citation,  how  served. 

Personal  notice  given  by  citation. 

Citation  to  be  served  five  days  before 
return. 

One  description  of  real  estate  sought  to 
be  sold,  being  published,  is  suincient 
for  all  purposes. 

Rules  of  practice  generally. 

New  trials  and  appeals. 


I  1715.     Appeal,  when  taken. 


Issues  joined  in  probate  court,  how  tried 
and  disposed  of. 
§  1717.  Court  must  try  issues  joined  when  no 
jury  is  demanded.  Court  must  settle 
and  frame  issues  when  jury  called. 
§  1718.  Court  to  appoint  attorney  for  minor  or 
absent  heirs,  devisees,  legatees,  or 
creditors,  when,  and  what  compensa- 
tion he  is  to  receive.      [Repealed.] 

Decrees,  what  to  be  recorded. 

Costs,  by  whom  paid  in  certain  cases. 

Executor,  etc.,  to  be  removed  when  com- 
mitted for  contempt,  and  another  ap- 
pointed. 

Service  of  process,  etc.,  upon  guardian. 

Disposition  of  life  estates  and  home- 
steads. 

Death  before  patent  is  issued. 


1719. 
1720. 
1721. 


1722. 
1723. 


§ 


1704.  Orders  and  decrees  to  be  entered  in  minutes.  Orders  and  decrees 
made  by  the  court,  or  a  judge  thereof,  iii  probate  proceedings,  need  not  re- 
cite the  existence  of  facts,  or  the  performance  of  acts,  upon  which  the  juris- 
diction of  the  court  or  judge  may  depend,  but  it  shall  only  be  necessary  that 
they  contain  the  matters  ordered  or  adjudged,  except  as  otherwise  provided 
in  this  title.  All  orders  and  decrees  of  the  court  or  judge  must  be  entered 
at  length  in  the  minute-book  of  the  court. 

Findings  in  probate  required  when.  An 
order  aijpointiug  a  guardian  is  not  void 
because  of  its  failure  to  contain  findings 
of  fact,  or  to  recite  the  existence  of  facts 
upon  which  its  jurisdiction  depends.  In  re 
Lundberg,  143  Cal.  402;  77  Pac.  156; 
Guardianship  of  Tilton,  15  Cal.  App.  244; 
114  Pac.  594. 

Entries  of  orders  made  how.  It  is  not 
necessary,  in  making  entries  of  orders  in 
the  minute-book,  to  begin  the  entry  of 
each  order  with  a  statement  of  the  name 
of  the  court  in  which  it  is  made.  Tracv  v. 
Coffey,  153  Cal.  356 ;  95  Pac.  150. 

Probate  order  taken  when.  A  probate 
order  is  not  "taken,"  within  the  meaning 
of  this  section,  until  the  formal  order  is 
signed  and  filed.  Brownell  v.  Superior 
Court,  157  Cal.  703;  109  Pac.  91. 

Orders  between  issue  and  judgment  to 
be  entered  when.  With  the  exception  of 
orders  in  matters  of  probate,  there  is  no 
provision  in  this  code  requiring  the  clerk 
to  enter  in  his  minutes  any  order  of  the 
court  made  during  the  trial  of  the  cause, 
or  at  any  time  after  issue  and  before  judg- 
ment. Von  Schmidt  v.  Widber,  99  Cal.  511; 
34  Pac.  109. 

Entry  of  decree  conclusive  when.  An 
order  entered  at  length  in  the  minute-book 
of  the  court  is  final  and  conclusive,  unless 
an  appeal  is  taken  therefrom  within  sixty 
days,  as  provided  in  §  1715,  post.  Estate 
of  Bullard,  3  Cal.  Unrep.  688;  31  Pac.  1119. 
An  entry  in  the  clerk's  registry  of  actions, 
noting  an  entry  of  decree  in  the  minutes, 
which  had  no  reference  to  its  final  entry 
at  large  in  the  minute-book,  but  only  to 
an  entry  made  by  the  courtroom  clerk  in 
his  rough  daily  minutes  of  proceedings,  of 
the  fact  that  the   decree  had  been  made 


Legislation  §  1704.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  287,  as 
amended  by  Stats.  1861,  p.  652,  which  read:  "All 
orders  and  decrees  made  by  the  probate  court  dur- 
ing its  terms  shall  be  entered  at  length  in  the 
minute-book  of  the  court,  and  also  all  orders 
which  the  probate  judge  is  specially  empowered 
to  make  out  of  term  time.  Upon  the  close  of 
each  term  the  judge  shall  sign  the  minutes  of 
the  proceedings.  When  any  publication  is  or- 
dered, such  publication  shall  be  made  daily,  or 
otherwise,  as  often  during  the  prescribed  period 
as  the  paper  is  regularly  issued,  unless  otherwise 
provided  in  this  act.  The  court,  or  judge,  may, 
however,  prescribe  a  less  number  of  publications 
during  the  period  prescribed."  When  enacted  in 
1872,  §  1704  read:  "All  orders  and  decrees  made 
by  the  probate  court  during  its  terms,  and  all  or- 
ders Avhich  the  probate  judge  is  specially  author- 
ized to  make  out  of  term  time  or  at  chambers, 
must  be  entered  at  length  in  the  minute-book  of 
the  court.  Upon  the  close  of  each  term  the  judge 
must  sign  the  minutes." 

3.  Amended  by  Code  Amdts.  1873-74.  p.  374, 
the  first  part  of  the  section  then  reading,  "Orders 
ai.d  decrees  made  by  the  probate  court,  or  the 
judge  thereof,  need  not  recite  the  existence  of 
facts,"  and  at  the  end  cont.-^ined  a  clause  (omit- 
ted in  1880),  reading,  "and  upon  the  close  of 
each  term  the  judge  must  sign  the  minutes." 

3.    Amended  by  Code  Amdts.  18SO,  p.  104. 

Jurisdiction  presumed  when.  The  juris- 
diction of  the  court  to  make  an  order  is 
presumed.  Estate  of  Chapman,  158  Cal. 
740;  112  Pac.  302;  Johnson  v.  Canty,  162 
Cal.  391;  123  Pac.  263. 

Order  of  court,  defined.  It  is  the  order 
entered,  and  not  a  separate  paper  signed 
by  the  judge,  purporting  to  embody  the 
terms  of  the  order,  that  is  the  order  of  the 
court.  Tracy  v.  Coffey,  153  Cal.  356;  95 
Pac.  150. 

Description  of  property  required  when. 
The  order  or  decree,  under  this  section, 
when  it  provides  for  the  distribution  of 
the  estate,  must  describe  the  propertv  dis- 
tributed. Estate  of  Sheid,  122  Caf  528; 
55  Pac.  328. 
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and  filed,  is  not  such  an  entry  as  could 
be  conclusive,  in  favor  of  the  appellant, 
that  the  decree  had  been  finally  entered. 
Estate  of  Pearsons,  119  Cal.  27;  50  Pac. 
929;  Estate  of  More,  143  Cal.  493;  77  Pac. 
407. 

Power  of  court  to  modify  decree.  After 
an  order  is  cnteied,  from  which  an  appeal 
has  been  taken,  and  while  it  is  pending, 
the  trial  court  has  no  power  to  make  any 
new  or  further  findings  or  decree  as  to  the 
matter  involved.  Estate  of  Bullard,  3  Cal. 
Unrep.  688;  31  Pac.  1119. 

Time  for  appeal  begins  when.  It  is  the 
date  of  the  entry  of  the  order  of  the  court 
that  sets  the  time  running  for  an  appeal. 
Tracy  v.  Cofl'ey.  153  Cal.  356;  95  Pac.  150. 

Appeal  premature  when.  An  appeal  from 
an  order  settling  the  accounts  of  an  ad- 
ministrator is  premature,  and  will  be  dis- 
missed, when  taken  before  the  order  is 
entered  in  the  minute-book  of  the  court. 
Estate  of  Rose,  72  Cal.  577;  14  Pac.  369; 
Estate  of  Rose,  80  Cal.  166;  22  Pac.  86; 
Home  for   Care   of  Inebriates  v.   Kaplan, 


84  Cal.  486;  24  Pac.  119;  Estate  of  Pear- 
sons, 119  Cal.  27;  50  Pac.  929;  Estate  of 
Sheid,  122  Cal.  528;  55  Pac.  328;  Estate 
of  Scott,  124  Cal.  671;  57  Pac.  654;  Estate 
of  Kennedy.  129  Cal.  384;  62  Pac.  64;  Es- 
tate of  Devincenzi,  131  Cal.  452;  63  Pac. 
723. 

Dismissal  of  appeal  denied  when.  A 
motion  to  dismiss  an  appeal  from  a  decree 
of  distribution,  on  the  ground  that  the 
appeal  is  premature,  the  decree  not  hav- 
ing been  entered  when  the  appeal  was 
taken,  will  be  denied,  where  the  appellant 
has  signed  a  stipulation  to  the  correctness 
of  the  transcript  on  appeal,  showing  that 
the  decree  was  entered  before  the  appeal 
was  taken.  Estate  of  Pichoir,  139  Cal. 
694;  70  Pac.  214;  73  Pac.  604. 

Conclusiveness  of  decrees  in  probate.  See  note 
48  Am.  Dec.  744. 

When  entry  nunc  pro  tunc  is  proper.  See  note 
4  Am.   St.  Rep.   829. 

Collateral  attack  on  judgment  because  court 
exceeded  its  jurisdiction.  See  note  29  Am.  St. 
Rep.   78. 

Opening  and  vacating  decrees  in  probate.  See 
note  106  Am.  St.  Rep.  640. 


§  1705.  How  often  publication  to  be  made.  When  any  publication  is 
ordered,  such  publication  must  be  made  daily,  or  otherwise  as  often  during 
the  prescribed  period  as  the  paper  is  regularly  issued,  unless  otherwise  pro- 
vided in  this  title.  The  court,  or  a  judge  thereof,  may,  however,  order  a  less 
number  of  publications  during  the  period. 


Affidavit  of  publication.    Post.  §§  2010,  2011. 

Legislation  §  1705.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act  1851,  §  287.  See 
Lesrislation  §  1704.  When  enacted  in  1872,  §  1705 
had  the  words  "or  judge"  instead  of  "or  a  judge 
thereof." 

3.  Amended  by  Code  Amdts.  1880,  p.  105. 

Extent  of  court's  discretion  in  publica- 
tion. Under  this  section,  the  court  may 
order  publication  to  be  made  for  a  fewer 
number  of  times  than  each  issue  of  the 
paper  in  which  the  notice  is  to  be  pub- 
lished. Estate  of  Cunningham,  73  Cal.  558; 
15  Pac.  136.  An  order  to  show  cause  why 
a  sale  of  real  estate  should  not  be  granted 
may  be  made  in  such  a  newspaper  of  the 
county,  published  weekly  only,  as  the  court 
or  judge  shall  direct,  for  the  number  of 
successive  weeks  required  by  the  statute. 
Estate  of  O'Sullivan,  84  Cah  444;  24  Pac. 
281. 

"Ordered,"  defined.     All  the  probate  pro- 


ceedings are  under  the  direction  of  the 
probate  judge;  and  the  word  "ordered,"  in 
this  section,  was  probably  intended  to  have 
the  same  pieaning  as  the  word  "required." 
Estate  of  Cunningham,  73  Cal.  55S;  15  Pac. 
136. 

AiRdavit  sufficient  when.  An  aflSdavit 
of  publication,  reciting  that  the  notice  of 
probate  was  published  fourteen  consecu- 
tive times,  naming  the  dates,  and  con- 
cluding, "every  day  said  newspaper  was 
published  during  said  time,  Sundays  and 
holidays  excepted,"  sulficiently  shows  a 
publication  on  every  day  the  paper  was 
regularly  issued,  as  required  by  this  sec- 
tion, when  it  is  admitted  that  no  publica- 
tion was  made  on  Sundays  and  holidays. 
Estate  of  Hamilton,  120  Cal.  421;  52  Pac. 
708. 

CODE  CORIMISSIONEES'  NOTE.  Stats.  1861, 
p.  652,  §  104. 


§  1706.  Recorded  decree  or  order  to  impart  notice  from  date  of  filing. 
"When  it  is  provided  in  this  title  that  any  order  or  decree  of  the  court,  or  a 
judge  thereof,  or  a  copy  thereof,  must  be  recorded  in  the  office  of  the  county 
recorder,  from  the  time  of  filing  the  same  for  record,  notice  is  imparted  to 
all  persons  of  the  contents  thereof. 


Legislation  g  1706.  1.  Enacted  March  11, 
1872;  based  on  Stats.  1865-66,  §  11,  p.  767, 
which  read:  "Whenever  it  is  or  may  be  provided 
by  law  that  any  order  or  decree,  or  copy  of  any 
order  or  decree  of  a  probate  court  or  probate 
judge,  shall  or  may  be  recorded  in  the  office  of  the 
county  recorder,  any  such  order  or  decree  or  copy 
sh.Tll,  from  the  time  of  filiii}:  the  same  in  the  said 
office  for  record,   impart  notice  to  all  persons  of 


the  contents  thereof;  provided,  that  nothing  in 
this  section  shall  be  construed  to  lessen  in  any 
respect  the  forcj  or  effect,  as  notice  or  otherwise, 
of  any  order,  decree,  act.  or  proceeding  of  a  pro- 
bate court  or  probate  judge." 

2.  Amended  by  Code  Amdts.  1880,  p.  105, 
substituting  "the  court,  or  a  judge  thereof,"  for 
"a  probate  court  or  judge." 
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§  1707.  Citation,  how  directed,  and  what  to  contain.  Citations  must  be 
directed  to  the  person  to  be  cited,  signed  by  the  clerk,  and  issued  under  the 
seal  of  the  court,  and  must  contain: 

1.  The  title  of  the  proceeding ; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  and  place  specified. 

Legislation  §  1707.     Enacted  March  11,  1873.        Francisco    Protestant    Orphan    Asylum    v. 


Functions  and  purpose  of  citation.     The 

functions  of  a  citation  are  very  unlike 
those  of  a  summons:  the  citation  is  simply 
a  notice,  which  may  be  molded  to  suit  the 
occasion,  and  not  a  process  which  a  party 
may  or  may  not  sue  out,  and  which,  hav- 
ing sued  out,  he  may  serve  when  he 
pleases,  provided  it  is  served  within  three 
years.  San  Francisco  Protestant  Orphan 
Asylum  v.  Superior  Court,  116  Cal.  443;  48 
Pac.  379.  The  citation,  in  probate  pro- 
ceedings, may  be  issued  to  require  the 
performance  of  an  act;  and  sometimes  dis- 
obedience to  it  may  be  punished  by  arrest 
and  imprisonment;  and  where  personal  no- 
tice is  required,  and  no  other  method  is 
provided,    it    must    be    by    citation.     San 

§  1708.  Citation,  how  issued.  The  citation  may  be  issued  by  the  clerk 
upon  the  application  of  any  party,  without  an  order  of  the  judge,  except  in 
cases  in  which  such  order  is  by  the  provisions  of  this  title  expressly  required. 


Superior  Court,  116  Cal.  443;  48  Pac.  379. 

Citation  distinguished  from  order.  A 
court  order,  directed  to  be  served,  is  not 
a  citation.  Spencer  v.  Houghton,  2  Cal. 
Unrep.  464;  6  Pac.  853. 

Defective  citation  waived  how.  A 
guardian  cannot  complain  of  a  defective 
citation,  where  he  comes  in  and  answers. 
Guardianship  of  Tilton,  15  Cal.  App.  244; 
114  Pac.  594.  Where  a  guardian  fully 
answers  a  petition  for  him  to  show  cause 
why  his  letters  should  not  be  revoked,  he 
cannot,  on  appeal,  complain  of  any  insuffi- 
cient statement  in  the  citation.  Guardian- 
ship of  Tilton,  15  Cal.  App.  244;  114  Pac. 
594. 


Legislation  §  1708.      Enacted  March  11,  1873. 

Citation  issued  when.  There  is  no  alias 
citation  like  an  alias  summons:  the  cita- 
tion notifies  the  parties  to  appear  at  a 
time  mentioned  to  show  cause;  and  if  the 
court  has  the  power  to  set  the  hearing, 
the    citation   may,    of   course,   issue.     San 

§  1709.     Citation,  how  served.     The 
manner  as  a  summons  in  a  civil  action. 

Service. 

1.  Of  citation. 

2.  Time  for.    Post,  §  1711. 

3.  Of  summons.    Ante,  §  410. 

Legislation  §  1709.      Enacted  March  11,  1873. 

Service  suincient  when.  In  an  election 
contest,  the  service  of  the  citation,  by  de- 
livering to  the  contestee,  personally,  "a 
copy  of  the  said  citation,  attached  to  a 
copy  of  the  statement  of  contest  and  of 
order,"  is  a  sufficient  compliance  with  this 
section.  Hannah  v.  Green,  143  Cal.  19;  76 
Pac.  708. 

Letters  of  guardianship  revoked  how. 
A  petition  to  revoke  letters  of  guardian- 
ship is  not  required  to  set  forth  the  next 
of  kin,  in  order  that  the  citation  may  be 
served  upon  them.  Guardianship  of  Til- 
ton, 15  Cal.  App.  244;  114  Pac.  594.  Ser- 
vice of  a  citation,  under  a  petition  to  re- 
voke letters  of  guardianship,  must  be  made 
upon  the  guardian  sought  to  be  removed, 
but  the  st.'itute  does  not  contemplate  ser- 
vice thereof  upon  the  next  of  kin.  Guar- 
dianship of  Tilton,  15  Cal.  App.  244;  114 
Pac.  594. 


Francisco  Protestant  Orphan  Asylum  v. 
Superior  Court,  116  Cal.  443;  48  Pac.  379. 
While  the  duty  of  the  clerk  to  issue  a  cita- 
tion is  ministerial,  it  is  not  his  duty  to 
issue  one,  except  upon  the  application  of 
a  party  interested.  Estate  of  Hite,  155 
Cal.  390;  101  Pac.  8. 

citation  must  be  served  in  the  same 


Service  necessary  to  confer  jurisdiction. 

Where  a  suit  is  brought  to  compel  an  ac- 
counting by  a  guardian,  who  has  left  the 
Btate,  so  that  no  personal  service  can  be 
had  on  him,  the  citation  must  be  served 
by  publication  in  the  same  manner  as  a 
summons  in  a  civil  action.  Spencer  v. 
Houghton,  68  Cal.  82;  8  Pac.  679,  and  in 
a  proceeding  to  compel  an  accounting  by 
a  guardian  who  has  left  the  state,  so  that 
personal  service  on  him  cannot  be  had,  in 
the  absence  of  service  of  the  citation  by 
publication,  neither  the  guardian  nor  his 
sureties  are  bound  by  the  decree  rendered 
upon  the  accounting.  Spencer  v.  Hough- 
ton, 68  Cal.  82;  8  Pac.  679. 

Service  by  publication  mad©  when. 
Where  the  person  to  be  served  has  de- 
parted from  the  state,  service  may  be 
made  by  publication.  Ashurst  v.  Foun- 
tain, 67  Cal.  18;  6  Pac.  849;  Trumpler  v. 
Cotton,  109  Cal.  250;  41  Pac.  1033;  Heisen 
V.  Smith,  138  Cal.  216;  94  Am.  St.  Rep.  39; 
71  Pac.  180. 

Service  by  publication.  A  citation  may 
be  served  by  publication,  where  the  party 
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to  he  sprvP<l  has  flPTiartpd   from  the  state.  CODE    COMI»IISSIUNZES'    NOTE.     The    pro- 

tO   De   served  Has  aepartea   irom   tne  Staie,         ^.^.^_^^   ^^  ^^^^   ^j^_.^^_  preceding  sections   are  macH 

or  resides  out  of  it.     Spencer  v.   llougnton,         ^^   conform    to   the   practice    of   securing   jiinsdic- 

2  Cal.  Uurep.  464;  6  Pac.  853.  tion  of   the  person  by  the  issuing  and   sei_vice   of 

Service  of  citation  by  publication.     See      ^;^---f;  ..,^r;i;e?  t§iio^"lTrantef  and 'notes; 

note   post,  §  1710.  "by  publication."  see  §§  412,  413,  ante,  and  notes. 

§  1710.  Personal  notice  given  by  citation.  Wlien  personal  notice  is  re- 
quired, and  no  mode  of  giving  it  is  prescribed  in  this  title,  it  must  bt^  given 

by  citation. 

^Legislation   §    1710.     1.  Enacted    March    11,  state,  or  resides  out  of  it;  this  section  and 

1S72.  §  1709,   ante,   mav   thus   be   readily   reeon- 

2.  Amendment  by  Stats.  1901,  p.  233;uncon-  ciied.    Si)eucer  \\  Houghton,  68  Cal.  82;  8 

stitutional.     See  note  ante,  §  5.  p^^_   g„g.    ^^^   ^^^   Spencer  V.   HoUghton,   2 

Kinds     of     notice     distinguished.      The  Cal.  Unrep.  464;  6  Pac.  853.     The  personal 

meaning    of    this    section    is,    that,    where  notice    mentioned   in    this   section   is   per- 

actual   service  is  directed  to  be  made   on  soral  notice  as  distinguished  from  the  no- 

the  party  personally,  and  not  by  publiea-  tice  which,  in  the  first  instance,  and  only, 

tion,   it   must   be   made   by   citation:    this  is    required    to    be    made    by    publication. 

is  not  inconsistent  with  service  of  a  cita-  Ashurst  v.  Fountain,  67  Cal.  18;  6  Pac.  849, 

tion  by  publication  in  a  case  where  the  Citation    served    how.     See    note    ante, 

party  to  be  served  has  departed  from  the  §  1709. 

§1711.  Citation  to  be  served  five  days  before  return.  When  no  other 
time  is  specially  prescribed  in  this  title,  citations  must  be  served  at  least  five 
days  before  the  return-day  thereof. 

Legislation  §  1711.  Enacted  March  11,  1873;  tion  may  be  prescribed  by  the  court;  other- 
based  on  Probate  Act  1851,  §  290,  as  amended  by  .^^gg  ^^  jg  gyg  davs.  San  Francisco  Protes- 
Stats.  1861,  p.  653,  which  read:  "When  no  other  .  .  ,-,  .  *  i  ct-..^^,.;^..  O/^,,.-*-  11R 
time  is  specially  prescribed,  citation  shall  be  tant  Orphan  Asylum  V.  Supeiioi  Couit,  lib 
served  at  least  five  days  before  the  return-day  Cal.  443;  48  Pac.  379. 
'  ^"^°  ■                                                                                             CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 

Length    of   notice    required.    Unlike    a      p.  653,  §  107. 
summons,  the  length  of  the  notice  by  cita- 

§  1712.  One  description  of  real  estate  sought  to  be  sold,  being  published, 
is  sufficient  for  all  purposes.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  sought  to  be  sold  has  been  given  and  published  in  a  news- 
paper, as  required  in  the  order  to  show  cause  why  the  sale  should  not  be 
made,  such  description  need  not  be  published  in  any  subsequent  notice  of 
sale,  or  notice  of  a  petition  for  the  confirmation  thereof.  It  is  sufficient  to 
refer  to  the  description  contained  in  the  publication  of  the  first  notice,  as 
being  proved  and  on  file  in  the  court. 

Legislation  g  1712.      Enacted  March  11.  1S73.         more   economical   administration,   in  reducing  the 
CODE  COMMISSIONERS'  NOTE.    The  nmrnd-         ^'^'^Sth  of  administrator's  publication  of  notices, 
ments   to   this  section   are   intended   to  produce   a 

§  1713.  Rules  of  practice  generally.  Except  as  otherwise  provided  in 
this  title,  the  provisions  of  part  two  of  this  code  are  applicable  to  and  con- 
stitute the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

Provisions  of  Part  II.    Ante,  §§  307  et  seq.  provisions   of   Part   Two,   relative   to    new 

Legislations  1713.     Enacted  March  11,  1872;  trials  and  appeals,  are  not  applicable,  when 

based  on  Probate  Act  1851,  §  293,  which  read :  "inconsistent"  with  the  provisions   of  the 

i  he  practice  m  the  district  court  shall  be  ap-  ..,,  .  1-1,1.1,  j.-  j^  j 
plicable  to  proceedings  in  the  probate  court,  so  title  in  which  the  sections  are  found:  a 
far  as  the  same  does  not  conflict  with  any  enact-  mode  and  manner  of  settlinff  accounts  of 
ment  specially  applicable  to  the  probate  court,  or  executors  is  spcciallv  provided,  which,  if 
IS  not  inconsistent  with  the  provisions  of  this  act,  „  ,,  ,  .  .  '  -  "l  ,  •,.  ^i  • 
or  the  act  to  provide  for  the  appointment  and  followed,  IS  inconsistent  With  the  provis- 
prescribe  the  duties  of  guardians."  ions  relating  to  new  trials.  Estate  of  San- 
Application  of  section.  By  this  section  derson,  74  Cal.  199;  15  Pac.  753.  "This 
and  §  1714,  post,  the  provisions  of  Part  title"  contains  the  entire  procedure  in  pro- 
Two  of  this  code,  relative  to  proceedings  bate  matters;  and  Part  Two,  the  procedure 
in  ordinary  actions,  do  not  constitute  the  in  civil  cases.  San  Francisco  Protestant 
rules  of  practice  in  probate  proceedings  Orphan  Asylum  v,  Superior  Court,  116  Cal. 
when  "it  is  otherwise  provided";  and  the  443;  48  Pac.  379. 
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Venue  changed  when.  The  probate  court 
of  a  county  has  jurisdiction  to  change  the 
place  of  trial  of  an  issue  of  fact  to  the 
probate  court  of  another  county.  People 
V.  Probate  Court,  46  Cal.  245.  Thus,  when 
an  issue  of  fact  is  joined  in  a  probate 
court,  as  to  the  competency  of  the  testa- 
tor to  make  a  will,  and  three  trials,  in 
which  the  juries  disagreed,  have  shown 
that  an  impartial  jury  cannot  be  obtained, 
it  is  not  error  to  change  the  venue.  People 
V.  Probate  Court,  46  Cal.  245. 

Decree  of  distribution  set  aside  when. 
Under  this  section,  the  court  has  the  power, 
at  any  time  within  six  months  after  the 
entry  of  a  decree  of  distribution,  to  set  it 
aside  on  a  proper  showing  of  mistake,  in- 
advertence, surprise,  or  fraud.  Estate  of 
Hudson,  63  Cal.  454;  Pedroreha  v.  Superior 
Court,  80  Cal.  144;  22  Pac.  71. 

Findings  necessary  when.     Whenever  is- 


sues of  fact  are  tried  by  the  probate  court, 
findings  of  fact  are  proper.  Estate  of 
Crosby,  55  Cal.  574;  Estate  of  Arguello, 
85  Cal.  151;  24  Pac.  641;  Estate  of  Moore, 
96  Cal.  522;  31  Pac.  584;  Estate  of  Heldt, 
98  Cal.  553;  33  Pac.  549;  Miller  v.  Lux, 
100  Cal.  609;  35  Pac.  345.  Written  find- 
ings were  not  required  under  the  common- 
law  practice,  and  are  necessary  only  where 
a  statute  so  provides.  Disbarment  of  Dan- 
ford,  157  Cal.  425;  108  Pac.  322;  and  see 
Guardianship  of  Tilton,  15  Cal.  App.  244; 
114  Pac.  594. 

Plaintiif  and  defendant  in  probate  dis- 
tinguished. A  petitioner  for  letters  of 
administration,  as  guardian  of  the  minor 
child  of  an  intestate,  against  one  who  had 
been  appointed  administrator,  is  the  plain- 
tiff in  the  proceeding,  and  the  administra- 
tor is  the  defendant.  Estate  of  Wooten, 
56  Cal.  322. 


§  1714.  New  trials  and  appeals.  The  provisions  of  Part  Two  of  this  code, 
relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  title,  apply  to  the  proceedings  mentioned  in  this 
title ;  provided,  that  hereafter  a  motion  for  a  new  trial  in  probate  proceed- 
ings can  be  made  only  in  cases  of  contests  of  wills,  either  before  or  after 
probate  and  in  proceedings  under  section  one  thousand  six  hundred  and 
sixty-four  of  this  code. 


New  trials.    Ante,  §§  656  et  seq. 

Appeals.    Ante,  §§  936  et  seq. 

Legislation  §  1714.  1.  Enacted  March  11, 
1872. 

2.  Amended  by  Stats.  1911,  p.  399,  adding 
the  proviso. 

Matters   subject   to   review   on   appeal. 

An  adjudication  as  to  each  step  in  probate 
proceedings  is  intended  to  be  final  in  its 
nature,  and  not  subject  to  review  in  a  sub- 
sequent stage  of  the  administration;  each 
order  can  be  attacked  directly  by  appeal, 
or  by  some  motion  authorized  by  law  for 
the  purpose,  or  perhaps  by  a  bill  in  equity, 
but  an  attack  made  in  a  different  pro- 
ceeding in  the  same  estate  would  clearly 
be  collateral  and  unauthorized.  Estate  of 
Davis,  151  Cal.  318;  121  Am.  St.  Eep.  105; 
86  Pac.  183.  Guardianship  proceedings  are 
embraced  within  the  same  title  which  in- 
cludes proceedings  in  the  estates  of  de- 
ceased persons;  they  are  a  part  of  what 
are  generally  denominated  probate  pro- 
ceedings, and  are  expressly  made  subject 
to  the  same  rules  that  govern  the  estates 
of   deceased   persons.     Estate   of   Dunphy, 

158  Cal.  1;  109  Pac.  627.  Appellate  juris- 
diction in  probate  proceedings  is  limited 
to  such  probate  matters  "as  may  be  pro- 
vided by  law,"  and  does  not  extend  to 
any  cases  not  enumerated  in  §  963,  ante. 
Estate  of  Bouysson,  1  Cal.  App.  657;  82 
Pac.  1066.  Issues  of  fact  on  the  question 
of  heirship  are  subject  to  be  reviewed  on 
motion  for  a  new  trial.    Carter  v.  Waste, 

159  Cal.  23;  112  Pac.  727.  An  appeal  may 
be  taken  from  an  order,  whereby  one,  other 


than  the  applicant,  is  appointed  adminis- 
trator. Estate  of  Graves,  8  Cal.  App.  254; 
96  Pac.  792.  An  erroneous  decree  allow- 
ing a  final  account  may  be  corrected  on 
appeal,  and,  as  corrected,  be  affirmed.  Es- 
tate of  Adams,  131  Cal.  415;  63  Pac.  838. 
An  order  dismissing  a  contest  to  the  pro- 
bate of  a  will,  instituted  prior  to  its  ad- 
mission to  probate,  is  reviewable  upon 
appeal  from  the  final  order  or  judgment 
admitting  the  will  to  probate.  Estate  of 
Edelman,  148  Cal.  233;  113  Am.  St.  Eep. 
231;  82  Pac.  962.  Mere  error  in  rulings 
on  pleadings  or  proof,  in  contests  for  let- 
ters of  administration  are  reviewable  and 
correctible  only  through  the  ordinary  rem- 
edy by  appeal  (Johnston  v.  Superior  Court, 
4  Cal.  App.  90;  87  Pac.  211);  but  the  ac- 
tion of  the  trial  court  in  refusing  the  pro- 
bate of  an  alleged  will  is  not  reviewable 
on  appeal,  where  the  evidence  was  conflict- 
ing. Estate  of  Hayden,  149  Cal.  680;  87 
Pac.  275.  There  does  not  appear  to  be  any 
legal  remedy  against  an  order  vacating  an 
allowed  claim  against  an  estate:  there  is 
no  appeal.  Kowalsky  v.  Superior  Court, 
13  Cal.  App.  218;  109  Pac.  158. 

Appeal  from  order  allowing  attorney's 
fee.    See  note  ante,  §  1616. 

Appeal  from  order  fixing  inheritance 
tax.    See  note  ante,  §  1669. 

Order  to  show  cause,  referring  to  peti- 
tion on  file,  sufiicient.    See  note  ante,  §  1538. 

Who  may  appeal.  The  heirs  of  a  de- 
ceased wife  are  entitled  to  prosecute  an 
appeal    from    an    order    obtained    by    the 
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executors  of  the  husband  for  the  sale  of 
community  property  under  a  power  in  the 
husband's'  will.  Estate  of  Wickersham,  7 
Cal.  Unrep.  70;  70  Pac.  1079.  An  admin- 
istrator, as  such,  has  the  statutory  right 
of  appeal  from  an  order  settling  his  ac- 
counts, and  such  right  is  not  affected  by 
an  order  revoking  his  letters.  P^state  of 
McPhee,  154  Cal.  385;  97  Pac.  878.  A 
special"  administrator,  appointed  to  pre- 
serve and  protect  the  estate  of  a  deceased 
defendant,  has  authority  to  appeal  from 
an  erroneous  judgment  or  order,  involving 
the  ]»roperty  rights  of  the  estate.  Davey 
V.  Mulroy,  7  Cal.  App.  1;  93  Pac.  297.  A 
public  administrator  may  appeal  from  an 
adverse  order  appointing  another  admin- 
istrator. Estate  of  Graves,  8  Cal.  App. 
254;  96  Pac.  792.  Notwithstanding  the 
dismissal  of  a  public  administrator's  ap- 
peal, an  ai)peal  by  non-resident  heirs  must 
be  retained  for  determination  upon  the 
merits.  Estate  of  Graves,  8  Cal.  App.  254; 
96  Pac.  792.  Non-resident  heirs,  as  par- 
ties interested,  have  a  right  to  appeal  from 
an  adverse  order  granting  or  denying  let- 
ters of  administration.  Estate  of  Graves, 
8  Cal.  App.  254;  96  Pac.  792.  Thus,  non- 
resident heirs,  regardless  of  their  right  to 
nominate  a  particular  administrator,  have 
a  right  to  appeal  from  an  order  appointing 
the  public  administrator,  as  administrator 
of  an  estate.  Estate  of  Graves,  8  Cal.  App. 
254;  96  Pac.  792. 

Motion  for  new  trial  allowed  when. 
The  general  provisions  regulating  new 
trials  and  appeals  are  adopted,  only  so  far 
as  consistent  with  such  proceedings.  Es- 
tate of  Dunphy,  158  Cal.  1;  109  Pac.  627. 
Prior  to  the  amendment  of  this  section  in 
1911,  a  motion  for  a  new  trial  of  any  issue 
of  fact  actually  made  and  determined  in 
any  proceeding  in  probate  would  lie,  when 
the  law  expressly  authorized  issues  of  fact 
to  be  framed  in  such  proceeding.  Carter 
V.  Waste,  159  Cal.  23;  112  Pac.  727.  A 
motion  for  a  new  trial  is  proper  in  pro- 
ceedings for  partial  distribution,  and  an 
appeal  lies  from  an  order  denying  a  new 
trial  in  such  cases.  Estate  of  Sutro,  152 
Cal.  249;  92  Pac.  1027.  A  motion  for  a 
new  trial  of  any  issue  of  fact  actually 
made  and  determined  in  any  proceeding 
in  probate  will  lie  where  the  law  expressly 
authorizes  issues  of  fact  to  be  framed  in 
such  proceeding.  Carter  v.  Waste,  159  Cal. 
23;  112  Pac.  727.  The  framing  of  issues 
of  fact  is  expressly  authorized  by  §  1668, 
ante,  in  a  proceeding  for  the  final  distribu- 
tion of  the  estate  of  a  deceased  person,  by 
the  filing  of  written  objections  to  the  peti- 
tion for  distribution,  and  a  motion  for  a 
new  trial  in  such  proceeding  is  authorized. 
Carter  v.  Waste,  159  Cal.  23;  112  Pac.  727. 
The  appellant,  in  a  probate  or  guardian- 
ship proceeding,  may  follow  the  method 
prescribed  in  §§  941a,  941b,  and  941c,  ante, 


and  perfect  his  appeal  by  filing  a  notice, 
without  serving  it  or  filing  an  undertak- 
ing, but  in  the  matter  of  time,  §  1715,  post, 
controls.  Estate  of  Brewer,  156  Cal.  89; 
103  Pac.  486;  Estate  of  Duhphy,  158  Cal. 
1;  109  Pac.  627. 

Judgment  reversed  when.  The  appel- 
late court  will  not  disturb  a  judgment  for 
errors  which  have  not  prevented  a  party 
from  making  out  a  case,  or  for  rulings 
which,  had  they  all  been  in  his  favor,  stili 
would  not  have  entitled  him  to  judgment. 
Estate  of  Dolbeer,  149  Cal.  227;  9  Ann.  Gas. 
795;  86  Pac.  695.  The  exercise  of  a  dis- 
cretion, under  §  1379,  ante,  in  appointing 
the  public  administrator,  as  administrator 
of  an  estate,  on  the  ground  that  it  is  for 
the  best  interests  of  the  estate,  will  not 
be  disturbed  on  appeal,  where  no  abuse  of 
discretion  is  shown.  Estate  of  Healy,  122 
Cal.  162;  54  Pac.  736.  Where  the  record 
on  appeal  does  not  show  that  any  amend- 
ments were  ever  proposed  to  the  bill  of 
exceptions,  the  contrary  cannot  be  pre- 
sumed. Eegents  of  University  v.  Turner, 
159  Cal.  541;  Ann.  Cas.  1912C,  1162;  114 
Pac.  842. 

Appeal  under  alternative  method.  By 
the  express  terms  of  §  941a,  ante,  the  act 
of  1907,  adding  §  941a,  941b,  and  941c,  to 
the  Code  of  Civil  Procedure,  and  providing 
a  new  and  alternative  method  of  appeal, 
applies  to  appeals  from  probate  orders. 
Estate  of  McPhee,  154  Cal.  385;  97  Pac. 
878.  The  appellate  court  is  not  author- 
ized, under  §§  941a,  941b,  and  941c,  ante,  to 
consider  the  evidence  offered  at  the  trial, 
unless  it  is  embodied  in  a  statement  of  the 
case,  a  bill  of  exceptions,  or  a  transcript 
approved  by  the  judge  in  the  manner  pro- 
vided in  §  953a.  Lane  v.  Tanner,  156  Cal. 
135;  103  Pac.  846. 

Appeal  dismissed  when.  An  appeal  that 
rests  solely  upon  a  statement  on  appeal, 
which  does  not  state  the  particular  errors 
or  grounds  upon  which  the  appellant  in- 
tends to  relv,  will  be  dismissed.  Estate  of 
Boyd,  25  Cal.  511. 

Transcript  rectulred  to  be  filed  when. 
Where  appeals  have  been  perfected  from 
orders  refusing  to  set  apart  a  probate 
homestead,  or  to  exempt  personal  prop- 
erty, or  to  grant  a  family  allowance,  the 
transcript  on  appeal  must  be  filed  within 
fortv  davs  thereafter.  Estate  of  Heywood, 
154  Cal.  312;  97  Pac.  825. 

Costs  on  appeal  taxed  how.  Where  dis- 
tinct appeals  are  taken  from  the  same  j>ro- 
bate  order,  each  appellant  is,  upon  reversal 
of  the  order,  entitled  to  tax  the  costs 
of  his  transcript,  where  distinct  identical 
transcripts  were  necessarily  presented;  an 
appellant  cannot  dispense  with  the  filing 
of  a  transcript  by  making  reference  to  a 
transcript  on  file  in  another  appeal.  Es- 
tate of  Bell,  157  Cal.  528;  108  Pac.  497. 
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Undertaking  on  appeal  required  when. 

An  appellant  is  not  required  to  file  an 
undertaking  on  appeal  for  costs.  Estate  of 
McPhee,  134  Cal.  385;  97  Pac.  878. 

New  trials  and  appeals.  See  ante,  §§  936- 
980,  and  notes. 

Appealable  orders  in  probate.  See  note 
ante,  §  963. 

Appeal  from  order  making  an  allowance 
for  a  widow  or  child.  See  notes  ante, 
§§  963,  1466. 

§  1715.  Appeal,  when  taken.  The  appeal  may  be  taken  at  any  time  after 
the  order,  decree,  or  judgment  is  made  or  rendered,  but  not  later  than  sixty 
days  after  the  same  is  entered  in  the  minute-book  of  the  court  as  provided 
in  section  one  thousand  seven  hundred  and  four. 


Appeal  from  decree  settling  account  of 
trustee.    See  note  ante,  §  1701. 

Appeal  from  judgment  determining  heir- 
ship.   See  note  ante,  §  1664. 

New  trials  and  appeals  in  probate  cases. 
See  note  ante,  §  1664. 

CODE  COMMISSIONERS'  NOTE.  See  §§  969- 
971,  ante,  and  notes.  In  Will  of  Bowen,  34  Cal. 
685,  it  was  held,  that  by  §  295  no  notice  of 
appeal  was  required.  This  section  is  now  omit- 
ted, and  the  general  practice  applicable  requires 
the  notice. 


Appeals  from  superior  courts,  in  probate  mat- 
ters.   Ante,  §  963,   subd.   3. 

Legislation  §  1715.  1.  Enacted  March  11, 
1872,  and  then  read:  "§1715.  The  appeal  must 
be  taken  within  sixty  days  after  the  order,  de- 
cree, or  judgment  is  entered." 

3.  Repeal  by  Stats.  1901,  p.  233;  unconstitu- 
tional.    See  note  ante,  §  5. 

3.   Amended  by  Stats.  1911,  p.  400. 

Construction  of  section.  This  section, 
with  respect  to  the  time  for  taking  an 
appeal,  was  not  affected  nor  repealed  by 
the  act  of  1907,  adding  §§  941a,  941b,  and 
941c,  ante,  and  providing  a  new  and  alter- 
native method  for  taking  appeals  in  gen- 
eral: in  the  matter  of  time  for  the  taking 
of  an  appeal  in  a  probate  or  guardianship 
proceeding,  this  section  still  remains  in 
force.  Estate  of  Brewer,  156  Cal.  89;  103 
Pac.  486;  Estate  of  Dunphy,  158  Cal.  1; 
109  Pac.  627.  In  so  far  as  §  941a,  941b, 
941e,  are  consistent  with  the  title  govern- 
ing probate  proceedings,  they  are  a  part 
of  such  proceedings.  Estate  of  Brewer, 
156  Cal.  89;  103  Pac.  486.  According  to 
§  941b,  ante,  an  appeal  in  a  probate  or 
guardianship  proceeding  may  be  taken  be- 
fore entry  of  judgment,  but,  under  this 
section  (1715),  it  may  be  taken  after  judg- 
ment; this  inconsistency  as  to  the  point  of 
time  when  the  appeal  may  be  taken  ren- 
ders the  last-named  section  applicable.  Es- 
tate of  Dunphy,  158  Cal.  1;  109  Pac.  627. 

Appeal  taken  within  what  time.  An  ap- 
peal in  probate  matters  must  be  taken 
within  sixty  days  after  the  entry  of  the 
order,  decree,  or  judgment  appealed  from. 
Estate  of  Wiard,  83  Cal.  619;  24  Pac.  45; 
Estate  of  Backus,  95  Cal.  671;  30  Pac.  796; 
Estate  of  Heldt,  98  Cal.  .553;  33  Pac.  549; 
Estate  of  Pearsons,  119  Cal.  27;  50  Pac. 
929.  An  appeal  from  a  judgment  deter- 
mining the  question  of  heirship,  in  a  pro- 
ceeding for  the  settlement  of  an  estate, 
must  be  taken  within  sixty  days  after  the 
entry  of  the  judgment.  Estate  of  Wester- 
field,  96  Cal.  113;  30  Pac.  1104.     Thus,  the 


appellate  court  has  no  jurisdiction  of  an 
appeal  from  a  decree  of  distribution,  or 
from  a  decree  of  final  discharge  of  an  ad- 
ministrator, taken  more  than  sixty  days 
after  its  entry  (Estate  of  Campbell,  141 
Cal.  72;  74  Pac.  550);  or  from  a  decree 
denying  the  application  of  a  widow  to 
have  a  homestead  set  apart  out  of  the 
estate  of  her  deceased  husband  (Estate  of 
Harland,  64  Cal.  379;  1  Pac.  159;  Estate 
of  Burton,  64  Cal.  428;  1  Pac.  702;  Es- 
tate of  Fisher,  75  Cal.  523;  17  Pac.  640); 
and  an  appeal  in  a  probate  proceeding,  not 
taken  within  the  time  limited,  will  be  dis- 
missed. Estate  of  Brewer,  156  Cal.  89;  103 
Pac.  486.  An  appeal  from  a  judgment  re- 
fusing to  probate  a  will  must  be  taken 
within  sixty  days.  Estate  of  Backus,  95 
Cal.  671;  30  Pac.  796.  Appeals  in  probate 
proceedings,  including  guardianship  pro- 
ceedings, must  be  taken  under  this  sec- 
tion. Estate  of  Dunphy,  158  Cal.  1;  109 
Pac.  627. 

Right  of  appeal  accrues  when.  The 
judgment  or  order  is  the  result  of  judicial 
action,  and  the  right  of  appeal  is  from  the 
judgment  or  order;  the  entry  thereof  is 
only  a  ministerial  act,  which  fixes  the 
time  and  period  for  the  appeal.  Estate  of 
Hughston,  133  Cal.  321;  65  Pac.  742;  Es- 
tate of  Wood,  137  Cal.  129;  69  Pac.  900. 
For  the  purposes  of  an  appeal,  the  judg- 
ment, order,  or  decree  is  "entered"  when 
it  is  entered  at  large  upon  the  minutes. 
Estate  of  Sheid,  122  Cal.  528;  55  Pac.  328. 
Thus,  the  right  to  take  an  appeal  in  a 
guardianship  or  probate  proceeding  ac- 
crues only  after  entry  of  the  order,  decree, 
or  judgment  appealed  from:  where  the  ap- 
peal is  taken  before  such  entry,  it  is  pre- 
mature, and  must  be  dismissed.  Estate  of 
Dunphy,  158  Cal.  1;  109  Pac.  627. 

Appeal  before  entry  in  minute-book  is 
premature.    See  note  ante,  §  1704. 

CODE  COMMISSIONERS'  NOTE.  See  §  939, 
ante;  also  §§  969-971,  ante. 


§  1716.    Issues  joined  in  probate  court,  how  tried  and  disposed  of.     All 

issues  of  fact  joined  in  probate  proceedings  must  be  tried  in  conformity  with 
the  requirements  of  article  two,  chapter  two,  of  this  title,  and  in  all  such 
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proceedings  the  party  affirming  is  plaintiff,  and  the  one  ^-^^f  7,^;f;;  ; 
I  defendant.  Judgments  therein,  on  the  issue  jomed,  ^« jf  l/^^^;^  ^'^^^ 
may  be  entered  and  enforced  by  execution  or  other^vlse  by  the  court  as  m 

civil  actions. 


Trial  of  issues.    Post,  §  1717. 

Legislation  §  1716.  1.  Enacted  March  11, 
1873:  based  on  Probate  Act  1851,  §  294,  as 
amended  by  Stats.  18G7-68,  p.  629,  which  read: 
"All  issues  of  fact  found  in  the  probate  court 
shall  be  subject  to  the  provisians  of  section  twenty 
of  this  act,  as  to  the  mode  of  joining  such  issues, 
and  of  disposing  of  the  same.  Upon  filing  the 
ground  of  opposition,  and  after  a  written  request 
for  a  trial  bv  jury  is  filed,  the  court  or  judge  on 
due  notice  to  the  opposite  party  or  parties,  sball 
settle  and  frame  the  issue  or  issues  between  the 
parties  and  direct  a  trial  to  be  had  by  a  jury,  if 
a  jurv  be  demanded;  and  such  trial  shall  be  had 
and  verdict  rendered  upon  such  issues,  and  the 
judgment  or  decree  of  the  probate  court  shall  there- 
upon be  made  upon  the  verdict  rendered,  the  same 
as  if  such  issues  had  been  found  and  determined 
by  the  probate  court:  provided,  that  exceptions 
may  be  taken  for  failure  or  refusal  of  the  pro- 
bate court  or  judge  to  submit  to  the  jury  all  mate_ 
rial  issues  involved  in  the  contest,  and  presented 
in  writing,  in  the  written  opposition;  and  either 
party  shall  be  entitled  to  move  for  a  new  trial 
and  to  appeal,  for  or  on  account  of  error  com- 
mitted by  the  probate  court  in  settling  the  issues 
of  fact  to  be  submitted  to  the  jury,  or  for  errors 
occurring  at  the  trial  of  such  issues  or  in  render- 
ing judgment,  as  in  other  civil  actions."  When 
enacted  in  1872,  §  1716  had  (1)  in  first  sentence, 
"the  probate  court"  instead  of  "probate  proceed- 
ings" ■  (2)  in  second  sentence,  (a)  "issues"  in- 
stead of  "issue,"  and  (b)  the  word  "probate 
hefore  "court." 

3.   Amended  by  Code  Amdts.  1880,  p.  106. 

Jury  trial  advisory  when.  The  superior 
court,  in  the  exercise  of  its  probate  juris- 
diction, proceeds  upon  principles  of  equity. 
Estate  of  Glenn,  153  Cal.  77;  94  Pac.  230. 
Thus,  a  trial  by  jury,  of  the  issues  raised 
by  a  contest  of  the  account  of  an  admin- 
istrator, is  not  a  matter  of  right,  and  their 
verdict  thereon  is  merely  advisory  to  the 
court;  consequently,  an  irregularity  in  the 
formation  of  the  jury,  or  an  error  in 
the  instructions,  is  immaterial  (Estate  of 
Moore,  72  Cal.  33.5;  13  Pac.  880;  and  see 
Estate  of  Herteman,  73  Cal.  545;  15  Pac. 
121);  and  error  in  the  impanelment  of  a 
jury,  and  the  submission  to  them  of  spe- 


cial issues  upon  the  question  of  heirship, 
is  not  prejudicial,  where  the  court  itself 
found  upon  all  the  issues  submitted  to  the 
jury.  Estate  of  Westerfield,  96  Cal.  113; 
30  Pac.  1104.  Exceptions  to  the  account 
of  an  executor  do  not  create  "issues  of 
fact  joined,"  such  as  must  be  submitted 
to  a  jury,  and  such  exceptions  do  not, 
under  the  provisions  of  the  statute,  give 
the  right  to  a  motion  for  a  new  trial.  Es- 
tate of  Sanderson,  74  Cal.  199;  15  Pac. 
753;  Estate  of  Franklin,  133  Cal.  584;  6o 
Pac.  1081. 

Sections  1330  and  1716  construed.  The 
special  provision  in  §  1330.  ante,  is  the  lat- 
est expression  of  the  legislative  will  as  to 
a  jurv  trial  on  a  second  contest  of  a  will 
(Estate  of  Dolbeer,  153  Cal.  652;  15  Ann. 
Cas.  207;  96  Pac.  266);  and  the  special 
provision  in  §  1330,  ante,  must  prevail  over 
the  general  provisions  as  to  jury  trials, 
contained  in  this  section  and  §  1717,  post. 
Estate  of  Dolbeer,  153  Cal.  652;  15  Ann. 
Cas.  207;  96  Pac.  266. 

Findings  proper  when.  "Findings"  are 
proper  when  "issues  of  fact"  are  tried  by 
a  probate  court.  Estate  of  Crosby,  55  Cal. 
574. 

Letters  of  administration  revoked  how. 
Upon  the  petition  of  one  seeking  an  ap- 
pointment as  administrator,  against  one 
already  appointed,  an  allegation  of  mal- 
administration upon  the  part  of  the  ad- 
ministrator raises  an  immaterial  issue,  the 
cause  of  action  of  the  petitioner  being 
complete  upon  proof  of  the  facts  required 
bv  the  statute.  Estate  of  Wooten,  56  Cal. 
322. 

Trial  by  jury,  of  petition  to  revoke  pro- 
bate of  will.    See  note  ante,  §  1330. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p. 653,  §  110;    1867-68, p.  629,  §  2. 


§  1717.  Court  must  try  issues  joined  when  no  jury  is  demanded.  Court 
must  settle  and  frame  issues  when  jury  called.  If  no  jury  is  demanded,  the 
court  must  try  the  issues  joined,  and  sign  and  file  its  decision  m  writing,  as 
provided  in  sections  six  hundred  and  thirty-two  and  six  hundred  and  thirty- 
three.  If.  on  written  demand,  a  jury  is  called  by  either  party,  and  the  issues 
are  not  sufficiently  made  up  by  the  written  pleadings  on  file,  the  court,  on 
due  notice  to  the  opposite  party,  must  settle  and  frame  the  issues  to  be  tried, 
and  submit  the  same,  together  Avith  the  evidence  of  each  party,  to  the  jury, 
on  which  they  must  render  a  verdict.  Either  party  may  move  for  a  new 
trial,  upon  the  same  grounds  and  errors,  and  in  like  manner,  as  provided  m 
this  code  for  civil  actions. 


New  trials.    Ante,  §  1714. 

Legislation  §  1717.  1.  Enacted  March  11, 
1873  (based  on  Probate  Act  1851,  §  294,  as 
amended  bv  Stats.  1866-67,  p.  629.  See  ante, 
Legislation  §  1716),   and  then  read:    "If  no  jury 


is  demanded,  the  court  must  try  the  issues  joined. 
If,  on  written  demand,  a  jury  is  called  by  either 
party,  and  the  issues  are  not  sufficiently  made  up 
by  tiie  written  pleadings  on  file,  the  court,  on  due 
notice  to  the  opposite  party,  must  settle  and 
frame  the  issues  to  be  tried,  and  submit  the  same. 
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together  with  the  evidence  of  each  party,  to  the 
jury,  on  which  they  must  render  a  verdict.  Either 
may  move  for  a  new  trial  upon  the  same  grounds 
and  errors,  and  in  like  manner,  as  provided  in 
this  code  for  civil  actions." 

2.  Amendment  by  Stats.  IftOl,  p.  233;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  727;  the  code 
commissioner  saying,  "The  practice  with  refer- 
ence to  the  tiling  of  written  findings  in  the  trial 
of  issues  of  fact  in  probate,  where  there  is  no 
jury,  should  be  the  same  as  in  civil  actions,  and 
the  amendment  codifies  the  decision  of  the  su- 
preme court  with  regard  to  that  practice." 

Jury  trial  not  matter  of  right  when.  A 
trial  by  jury  on  the  question  of  compe- 
tency, under  a  proceeding  to  appoint  a 
guardian,  is  not  a  matter  of  right.  Guar- 
dianship of  Coburn,  165  Cal.  202;  131  Pac. 
352. 

Error  to  refuse  jury  when.  Where  there 
has  been  a  contest  of  a  will  before  pro- 
bate, and  a  full  opportunity  given  to  have 
a  jury  determination  of  any  and  all  mat- 
ters  of   legitimate    contest,   it   is    not    an 

§  1718.  [Court  to  appoint  attorney 
legatees,  or  creditors,  M^hen,  and  what 
pealed.] 

Legislation  §  1718.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  295,  as 
amended  by  Stats.  1861,  p.  654,  and  Stats.  1869- 
70,  p.  794,  §  2. 

2.  Amended  bv  Code  Amdts.  1873-74,  p.  374. 

3.  Amended  by  Code  Amdts.  1880,  p.  lOG. 

4.  Repeal  by  Stats.  1901,  p.  234;  unconstitu- 
tional.   See  note  ante,  §  5. 

5.  Repealed  by  Stats.  1903,  p.  243. 


abuse  of  discretion  to  refuse  a  jury  trial 
on  a  subsequent  contest.  Estate  of  Dol- 
beer,  153  Cal.  652;  15  Ann.  Cas.  207;  96 
Pac.  266.  On  an  application  for  letters 
testamentary,  it  is  not  error  to  deny  a 
jurv,  where  none  has  been  demanded.  Es- 
tate of  Heaton,  139  Cal.  237;  73  Pac.  186. 

Trial  by  jury,  of  issues  of  fact  joined. 
See  note  ante,  §  1716. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  654,  §  110;  1807-68,  p.  629,  §  2.  This  pro- 
vides the  necessary  machinery  for  trials  in  the 
probate  court;  formerly  it  had  none  such,  and 
cases  were  transmitted  to  the  district  court  for 
trials.  Jurisdiction  to  try.  Keller  v.  Franklin, 
5  Cal.  434.  When  issue  joined,  where  triable — • 
either  in  district  or  the  probate  court.  Beckett 
v.  Selover,  7  Cal.  228;  68  Am.  Dec.  237.  Pond 
V.  Pond,  10  Cal.  499,  presents  a  case  where  the 
issues  were  certified  to  the  district  court  for  trial 
under  the  former  statute.  See  also  Will  of 
Bowen,  34  Cal.  682  et  seq.,  and  Estate  of  Tom- 
linson,  35  Cal.  510,  holding  that,  under  the 
constitutional  amendments,  the  district  courts 
have  no  jurisdiction  to  try  these  issues. 

for  minor  or  absent  heirs,  devisees, 
compensation  he  is  to  receive.     Ke- 


CODE  COMMISSIONERS'  NOTE.  Stats.  1851, 
p.  450;  §§18,  32,  159,  235,  295;  Stats.  1861, 
p.  630,  §  8;  Stats.  1861,  p.  441.  §  56;  Stats. 
1861,  p.  446,  §80;  Stats.  1861,  p.  654,  §111; 
Stats.  1870,  p.  794,  §  2;  see  note  to  the  preced- 
ing section;  Townsend  v.  Tallant,  33  Cal.  54; 
91  Am.  Dec.  617;  Estate  of  Garraud,  36  Cal. 
280.  Right  of  appeal  in  the  heirs  and  devisees. 
Bates  V.  Ryberg,  40  Cal.  463. 


§  1719.  Decrees,  when  to  be  recorded.  When  a  judgment  or  decree  is 
made,  setting  apart  a  homestead,  confirming  a  sale,  making  distribution  of 
real  property,  or  determining  any  other  matter  affecting  the  title  to  real 
property,  a  certified  copy  of  the  same  must  be  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated. 


Legislation  §  1719.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  296,  as 
amended  by  Stats.  1861,  p.  654,  which  read: 
"When  a  decree  is  made,  setting  apart  a  home- 
stead, or  making  distribution  of  real  estate,  or  de- 
termining any  other  matter,  affecting  the  title  to 
real  estate,  a  certified  copy  of  such  decree  shall 
be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  is  situated."  When 
§  1719  was  enacted  in  1872,  it  had  two  sentences, 
and  (1)  in  the  first  sentence,  (a)  it  had  the  word 
"estate"  instead  of  "property"  in  the  first  two  in- 
stances, and  (b)  the  word  "land"  instead  of 
"property"  in  the  third  instance,  (2)  the  final 
sentence  reading,    "If   the  person   entitled  to   the 


homestead  or  distribution  is  also  executor  or  ad- 
ministrator, the  recorded  order  of  the  probate 
court  vests  title  thereto  in  such  person,  without  a 
deed  from  the  executor  or  administrator." 

2.   Amended  by  Code  Amdts.  1873-74,  p.  375. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  654,  §  112.  See  Beckett  v.  Selover,  7  Cal. 
228;  C8  Am.  Dec.  237.  Practice  Act  applicable. 
Abila  V.  Padilla,  19  Cal.  388.  Presumptions  of 
jurisdiction.  Irwin  v.  Scriber,  18  Cal.  499;  Es- 
tate of  Spriggs,  20  Cal.  124;  Estate  of  Warfield, 
22  Cal.  51;  83  Am.  Dec.  49;  Lucas  v.  Todd,  28 
Cal.  186;  Carpentier  v.  Small,  35  Cal.  361;  Beans 
V.  Emanuelli,  36  Cal.  117;  Estate  of  Garraud,  36 
Cal.  280. 


§  1720.  Costs,  by  whom  paid  in  certain  cases.  When  it  is  not  otherwise 
prescribed  in  this  title,  the  superior  court,  or  the  supreme  court,  on  appeal, 
may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the  proceedings, 
or  out  of  the  assets  of  the  estate,  as  justice  may  require.  Execution  for  the 
costs  may  issue  out  of  the  superior  court. 


Costs,  against  executor  or  administrator. 
1509. 


Ante, 


Legislation  §  1720.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  302,  as 
amended  by  Stats.  1855,  p.  302,  §  13,  which  read: 
"Where  it  is  not  otherwise  prescribed  by  law,  the 
probate  court  or  the  supreme  court  on  appeal  may, 
in  its  discretion,  order  costs  to  be  paid  by  a;iy 
party  to  the  proceedings,  or  out  of  the  estate,  as 


justice  may  require;  execution  for  the  costs  may 
issue  out  of  the  probate  court."  When  enacted  in 
1872.  §  1720  had  the  word  "probate"  instead  of 
"superior"  in  both  instances. 

2.    Amended  by  Code  Amdts.  1880,  p.  106. 

Construction  of  section.  This  section, 
as  to  the  appellate  court,  refers  to  costs 
incurred  there,  or  by  reason  of  the  appeal: 
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REMOVAL  OF  EXECUTOR. 


§1721 


it  does  not  mean  that  that  court  has  dis- 
cretion to  allow  costs  that  the  lower  court 

had  discretion  to  disallow.    Estate  of  Scott, 

1  Cal.  App.  740;  83  Pac.  85. 

Jurisdiction  acquired  how.  The  su- 
perior court,  acting  in  probate  proceed- 
ings, obtains  its  authority  to  award  costs 

from    the    statute,    and    not    by    virtue    of 

its  general  probate  jurisdiction;  its  power 

is   confined   to   the   terms   of   this   section. 

Henry  v.   Superior  Court,  93  Cal.  569;   29 

Pac.  230;  Estate  of  Olmstead,  120  Cal.  447; 

52  Pac.  804. 
Discretion     may     he     exercised     when. 

Where   there   is   an   original   contest   of   a 

will  before  probate,  and  prior  to  the  issue 

of  letters  testamentary,  the  executors  have 

no   power   to   deal   with   the   assets,   or   to 

make   any   contract   with   attorneys;    and, 

after   the   defeat   of   the   contest   and   the 

issuance  of  letters,  it  is  discretionary  with 

the  court  to  order  the  costs  to  be  paid  by 

the  parties  or  out  of  the  assets  (Estate  of 

McKiuney,  112  Cal.  447;  44  Pac.  743);  but, 

until  a  will  has  been  admitted  to  probate, 
or  probate  has  been  denied,  the  court  has 
no  power  to  appropriate  the  funds  of  the 
estate  to  aid  either  the  proponent  or  the 
contestant.  Henry  v.  Superior  Court,  93 
Cal.  569;  29  Pac.  230;  Estate  of  McKiuney, 
112  Cal.  447;  44  Pac.  743.  The  discretion 
of  the  court,  under  this  section,  to  order 
costs  to  be  paid  by  any  party  to  the  pro- 
ceedings, or  out  of  the  assets  of  the  estate, 
cannot  be  exercised  until  a  decision  has 
been  made  in  the  contest  upon  which  the 
discretion  mav  be  based.  Henry  v.  Su- 
perior Court,  93  Cal.  569;  29  Pac.  230. 

Costs  paid  out  of  estate  when.  The 
court  has  power,  in  its  sound  discretion, 
to  order  the  costs  of  an  unsuccessful  con- 
testant to  the  probate  of  a  will  to  be  paid 
out  of  the  assets  of  the  estate,  and  to  re- 
fuse to  give  the  successful  proponents  of 
the  will  judgment  against  the  contestant 
for  their  costs  (Estate  of  Bump,  152  Cal. 
271;  92  Pac.  642);  but  it  is  only  in  ex- 
treme cases  that  a  court  should  order  the 
costs  of  an  unsuccessful  contestant  to  the 
probate  of  a  will  to  be  paid  out  of  the 
assets  of  the  estate:  such  power  should 
be  exercised  only  "as  justice  may  require," 
and  upon  the  final  determination  of  the 
litigation.  Estate  of  Bump,  152  Cal.  271; 
92  Pac.  642;  Estate  of  Berthol,  163  Cal. 
343;  125  Pac.  750.  "Where  the  final  ac- 
count of  an  executor  is  attacked  for  fraud 

§  1721.  Executor,  etc.,  to  be  removed  when  committed  for  contempt,  and 
another  appointed.  Whenever  an  executor,  administrator,  or  guardian  is 
committed  for  contempt  in  disobeying  any  lawful  order  of  the  court,  or  a 
judge  thereof,  and  has  remained  in  custody  for  thirty  days  without  obeying 
such  order,  or  purging  himself  otherwise  of  the  contempt,  the  court  may,  by 
order  reciting  the  facts,  and  without  further  showing  or  notice,  revoke  his 
letters  and  appoint  some  other  person  entitled  thereto  executor,  adminis- 
trator, or  guardian  in  his  stead. 


and  embezzlement,  and  he  is  acquitted  of 
these  charges,  but  a  sum  is  deducted  from 
his  account  as  improperly  paid,  it  is  not 
error  for  the  court  to  direct  the  jury  fee 
to  be  paid  out  of  the  funds  of  the  estate. 
Estate  of  Mullins,  47  Cal.  450.  Where  an 
executor  is  removed,  on  complaint  of  an 
heir,  for  mismanagement,  it  is  not  an 
abuse  of  the  discretion  of  the  court  to 
direct  the  costs  to  be  paid  out  of  the  funds 
of  the  estate.  Estate  of  Mullins,  47  Cal. 
450.  In  a  proceeding  against  an  adminis- 
trator for  the  specific  performance  of  a 
contract  made  by  the  deceased,  the  court 
may  order  each  party  to  the  contest  to  pay 
his  own  costs,  or,  what  in  law  is  equiva- 
lent, to  make  no  order  whatsoever  con- 
cerning costs.  Estate  of  Potter,  141  Cal. 
424;  75  Pac.  850.  In  proceedings  for  the 
revocation  of  the  probate  of  a  will,  where 
the  court  found  that  undue  influence  had 
been  exerted  by  one  of  the  executors  in 
procuring  the  execution  of  the  will,  it  is 
not  an  abuse  of  discretion  for  the  court 
to  determine  that  the  costs  should  not  be 
paid  bv  the  estate.  Estate  of  McKinney, 
112  Cal.  447;  44  Pac.  743. 

Attorneys'  fees  allowed  when.  Counsel 
fees  are  not,  in  any  proper  sense,  a  part 
of  the  costs,  and  the  court  has  no  author- 
ity, under  this  section,  or  independently 
thereof,  to  make  counsel  fees  payable  out 
of  the  assets  of  the  estate  (Estate  of  Olm- 
stead, 120  Cal.  447;  52  Pac.  804);  and 
neither  costs  nor  counsel  fees  iu  probate 
proceedings  can  be  allowed  to  counsel;  if 
allowed  at  all,  they  must  be  awarded  di- 
rectly to  the  parties  themselves.  Henry  v. 
Superior  Court,  93  Cal.  569;  29  Pac.  230. 
Fees  paid  by  the  executor  named  in  a  will, 
to  attorneys,  in  resisting  a  contest  of  the 
will  before  probate,  are  not  allowable  as 
costs,  under  this  section.  Estate  of  Hite, 
155  Cal.  448;  101  Pac.  448. 

Presumption  on  appeal  as  to  costs.  The 
presumption  on  appeal  is,  that  a  direction 
for  the  pavment  of  costs  was  properly 
made.  Estate  of  Bump,  152  Cal.  271;  92 
Pac.  642. 

Judgment,  silent  as  to  costs,  cannot  ho 
amended  so  as  to  include  costs.  See  note 
ante.  §  1597. 

Further  order,  making  different  disposi- 
tion, after  distribution  and  pending  ap- 
peal, void.    See  note  ante,  §  1666. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1855, 
p.  302,  §  13. 


§§  1722, 1723  ORDERS,  decrees,  process,  minutes,  records,  etc.       1804 

Legislstion   §   1721.       1.  Enacted    March     11,        subject    to    attachment    for    contempt.    Ex 

^^^^-         ,  ,   ^     ^  ,      .    ,       ,„o^  ,n.  parte  Smith,  53  Cal.  204;   Ex  parte  Cohn, 

2.   Amended    by    Code    Amdts.    1880,    p.    106,  i_    p,    ,     ^„„      TTr-„^-„    „     q,,^^^-^,.   r<^.,„+     rq 

(1)   substituting  "court,   or  a  judge"   for   "pro-  ^o  Cal.  193;  Wiggm  V.  Superior  Court,  68 

bate    court    or    the    judge,"    and    (2)     omitting  Cal.  398;   9  Pac.  646;   Estate  of  Kennedy, 

"probate"  before  "court  may."  129  Qal.  384;  62  Pac.  64. 

Eepresentative    attached    when.     As    a  code    commissioners'   note.     The    sec- 
trustee   for   the   heirs   and   creditors,    and  tioJis  marked  thus:    (§135),   (§  87)    and  so  on 
„              „    ,,                  ,                           '         .  refer  to  the  sections  of  the  act  of  Ibol,   and  are 
as    an    ofl&cer    ot    the    court,    an    executor    is  retained  for  convenience. 

§  1722.  Service  of  process,  etc.,  upon  guardian.  Whenever  an  infant,  in- 
sane, or  incompetent  person  has  a  guardian  of  his  estate  residing  in  this 
state,  personal  service  upon  the  guardian  of  any  process,  notice,  or  order  of 
the  court  concerning  the  estate  of  a  deceased  person  in  which  the  ward  is 
interested,  is  equivalent  to  service  upon  the  ward,  and  it  is  the  duty  of  the 
guardian  to  attend  to  the  interests  of  the  ward  in  the  matter.  Such  guar- 
dian may  also  appear  for  his  ward  and  waive  any  process,  notice,  or  order  to 
show  cause  which  an  adult  or  a  person  of  sound  mind  might  do.  - 

Legislation  §  1722.     1.  Added  by  Code  Amdts.  2.   Amended   by   Code    Amdts.    1880,   p.    107, 

1873—74,  p.  375.  omitting  "probate"  before  "court." 

§  1723.  Disposition  of  life  estates  and  homesteads.  If  any  person  has 
died  or  shall  hereafter  die  who  at  the  time  of  his  death  was  the  owner  of  a 
life  estate  which  terminates  by  reason  of  the  death  of  such  person,  or  if  such 
person  at  the  time  of  his  death  was  one  of  the  spouses  owning  lands  as  a 
homestead,  which  lands  by  reason  of  the  death  of  such  person,  vest  in  the 
surviving  spouse ;  any  person  interested  in  the  property,  or  in  the  title 
thereto,  in  which  such  estates  or  interests  were  held,  may  file  in  the  superior 
court  of  the  county  in  which  the  property  is  situated,  his  verified  petition 
setting  forth  such  facts,  and  thereupon  and  after  such  notice  by  publication 
or  otherwise,  as  the  court  may  order;  provided,  that  a  copy  of  such  notice 
be  directed  to  be  served  upon  the  state  controller  by  mail  at  least  five  days 
before  the  time  set  for  the  hearing  of  said  petition,  the  court  shall  hear  such 
petition  and  the  evidence  offered  in  support  thereof,  and  if  upon  such  hear- 
ing it  shall  appear  that  such  life  estate  of  such  deceased  person  absolutely 
terminated  by  reason  of  his  death,  or  such  homestead  vested  in  the  survivor 
of  such  marriage,  the  court  shall  make  a  decree  to  that  effect,  and  thereupon 
a  certified  copy  of  such  decree  may  be  recorded  in  the  office  of  the  county 
recorder,  and  thereafter  shall  have  the  same  effect  as  a  final  decree  of  dis- 
tribution so  recorded. 

Homestead,     appraisement     of,     on    execution.  death  was  one  of  the  spouses  owning  and  occupy- 

Notice    on    partition    and   distribution.     See    Civ.  iug  lands  as  a  homestead,  which  lands  by  reason 

Code   §§  1245-1259.  "^   *he   death   of  such   person,   vests    [sic]    in  the 

Leeislation  8  1723.  1.  Added  by  Stats.  surviving  spouse ;  or  if  such  person  was  a  married 
iBsf  ,1  VS  and  then  read-  "§  1723.  If  any  woman  who  at  time  of  her  death  was  the  owner 
1881,  p.  ^.^■,  ^"i^^^"f,\f^p,f;._^^ie  who  at  the  of  community  property  which  passed  upon  her 
person  has  died  or  shal  hereafter  die  Who  at  t  ^^^^^  ^^  ^^^^  surviving  husband,"  after  "the 
time  of  li'^death  was  the  owner  of  a  hfe  esta  e  ^^^^^  ^^  ^^^^  person";  (2)  substituting  "estates 
which  terminates  by  "^^o"  ,°l  *^f,  '^'^^^o-jg"!  or  interests  were"  for  "life  estate  was";  (3)  in- 
person,  any  person  ^^^erested  n  the  propertj  or  ^^  ..^^  ^^^,^  homestead  or  community  prop- 
in  the  title  thereto  in  which  such  life  estate  was  ^^^_,^^^^  .^  ^^^^  survivor  of  such  marriages- 
held,  may  file  in  the  superior  court  of  the  county  ^^^^^  "reason  of  his  death." 

in  which  the  property  is  situated  his  venfaed  peti-  ^     Amendment    by    Stats.    1901,    p.    234;    un- 

tion,  setting  forth  such  facts,  and  thereupon    and  constitutional.     See  note  ante,  §  5. 

fter  such  notice,  by  publication  or  othervvise,  as  ^     Amended   bv    Stats.    1905,    p.    146,    in    the 


the  court  may  order,  the  court  shall  hear  such  peti 
tion   and  the  evidence  offered  in  support  thei'''"/ 


first    dependent    clause    added   by    the    amendment 

iiun   diiu  v..>;.  ^..«. ;             ■-                   ,  of    1897,     (1)     omitting    "and    occupving,"     after 

and   if,   upon   such   hearing,   it   shall   appeal-  tnai  "spouses    owning,"    and    (2)    substituting    "vest" 

such  life  estate  of  such  deceased  person  absolutely  ^^^  "vests." 

terminated  by  reason  of  his  death,  th^, court  stiail  q     Amended  by  Stats.  1913.    (1)   in  the  first 

make    a    decree    to    that    effect,    and    thereupon    a  dependent    clause    inserted    in    1897,    substituting 

certified  copy  of  such  decree  may  be  recorded  in  'land"  for  "lands"    [land  .   .    .   vest"   (as  to  which, 

the  office   of   the   county   recorder,   and   thereafter  qua>rc)  |  ;    (2)    striking  out   the   second  dependent 

shall  have  the  same  effect  as  a  final  decree  of  dis-  clause    inserted    in    1897;     (3)    striking    out    "or 

tribution  so  recorded."                                                   .  community  property,"  after  "or  such  homostead," 

2.   Amended  by   Stats.    1897,   p.    62,    (1)    in-  j^  the  clause  inserted  in  1897  (compare  (3),  par, 

serting    "or   if    such    person    at    the    time    of   his  o,  supra). 


1805 


DEATH  BEFORE  PATENT. 


§1724 


e.  Amended  by  Stats.  1915,  p.  434,  (1)  in 
the  first  dependent  clause  inserted  in  1897,  sub- 
stituting "lands"  for  "land"  (see  supra,  par. 
5(2);  (2)  inserting  "provided,  that  a  copy  of 
such  notice  be  directed  to  be  served  upon  the 
state  controller  bj  mail  at  least  five  days  before 
the  time  set  for  th^  hearing  of  said  petition." 

Application  of  section.  The  proceeding 
under  this  section  is  intended  only  as  a 
means  of  having  it  determined  that  a  per- 
son is  dead,  upon  whose  death  the  asserted 
right  of  another  person  depends,  and  not 
to  have  the  validity  of  that  right  con- 
clusively adjudicated.  McPike  v.  Mehr- 
mann,  18  Cal.  App.  501;  123  Pac.  549; 
King  v.  Pauly,  159  Cal.  549;  Ann.  Cas. 
1912C,  1244;  115  Pac.  210.  The  proceed- 
ing, upon  a  petition  filed  under  this  sec- 
tion, for  the  termination  of  a  life  estate, 
is  more  than  a  mere  proceeding  in  rem: 
the  petition  is  not  addressed  to  the  pro- 
bate oourt,  but  to  the  superior  court,  and 
is  similar  to  a  complaint  or  petition  in 
equity.  Petition  of  Tracey,  136  Cal.  385; 
69'  Pac.  20. 

Scope  of  jurisdiction.  It  is  often  con- 
venient and  important  to  those  interested 
in  or  examining  a  title  to  have  ?ome  rec- 
ord evidence  of  the  death  of  a  life  ten- 
ant, a  homestead  claimant,  or  other  person 
upon  whose  death  some  right  or  estate 
vests  (King  v.  Pauly,  159  Cal.  549;  Ann. 
Cas.  1912C,  1244;  115  Pac.  210);  but  the 
court  is  given  no  power,  under  this  sec- 
tion, to  declare  in  whom,  upon  the  termi- 
nation of  a  life  estate,  the  title  vests  abso- 
lutely: it  can  only  declare  the  termination 
of  the  life  estate.  Petition  of  Tracey,  136 
Cal.  385;  69  Pac.  20.  The  only  thing  be- 
fore the  court,  under  this  section,  is  the 
ascertainment  of  the  facts  upon  which 
the  right  depends.  German  Sav.  &  L.  Soc. 
V.  Aldrich,  5  Cal.  App.  215;  89  Pac.  1063. 
In  a  proceeding  to  determine  the  interest 
of  a  surviving  husband  in  community  prop- 
erty, held  in  the  name  of  his  deceased 
wife,  the  question  as  to  whether  or  not 
the  conveyance  was  a  gift  to  the  wife  is 
one  of  fact  to  be  determined  by  the  trial 
court,  whose  decision  will  not  be  disturbed 
on  appeal,  if  it  is  not  manifestly  without 
support.  In  re  Property  of  Carlin,  19  Cal. 
App.  168;  124  Pac.  868.  The  decree,  in  a 
proceeding  under  this  section,  as  respects 
persons  not  parties,  merely  determines  con- 
ditionally, that  if  the  party  petitioning  has 
afiy  asserted  right  or  title  accruing  on  the 
death  of  another  person,  such  right  or  title 
has  accrued.    McPike  v.  Mehrmann,  18  Cal. 


App.  501;  123  Pac.  549;  King  v.  Pauly, 
159  Cal.  549;  Ann.  Cas.  1912C,  1244;  115 
Pac.  210. 

What  notice  required.  The  decree,  un- 
der this  section,  may  be  made  after  such 
notice  by  publication  or  otherwise  as  the 
court  may  order,  which  might  be  satisfied 
by  publication  for  one  day,  or  the  posting 
of  a  notice  one  day  before  the  hearing. 
King  v.  Paulv,  159  Cal.  549;  Ann.  Cas. 
1912C,  1244;  115  Pac.  210.  Where  a  peti- 
tion is  filed,  under  this  section,  to  obtain 
a  decree  determining  the  right  to  a  home- 
stead, the  mere  posting  of  a  copy  of  an 
order  fixing  the  time  and  place  of  hearing, 
without  notice  addressed  to  any  person  or 
class  of  persons,  is  insufficient  to  give  the 
court  jurisdiction.  Hansen  v.  Union  Sav. 
Bank,  148  Cal.  157;  82  Pac.  768.  An  order 
for  publication  of  notice,  under  this  sec- 
tion, reciting  that  the  life  estate  created 
under  the  will  of  the  deceased  testator 
terminated  by  reason  of  his  death,  and 
directing  the  clerk  to  give  notice  to  all 
persons  interested  in  the  estate  of  the  de- 
ceased testator,  is  fatally  defective,  and 
notices  given  by  the  clerk,  by  posting,  fol- 
lowing such  defective  order,  are  ecjually 
defective,  and  such  interested  persons,  not 
served  with  actual  notice,  are  not  bound 
by  the  decree.  Petition  of  Tracey,  136  Cal. 
385;  69  Pac.  20. 

Adjudication  conclusive  how  far.  The 
adjudication  in  a  proceeding,  under  this 
section,  to  have  it  determined  that  real 
property  standing  in  the  name  of  a  de- 
ceased wife  was  community  property 
which  vested  in  the  husband  at  the  time 
of  her  death,  is  not  conclusive  against  the 
representatives  of  the  deceased  wife,  who 
were  in  the  possession  of  the  property, 
who  were  not  parties  to  such  proceeding, 
and  who  were  not  before  the  court.  Mc- 
Pike V.  Mehrmann,  18  Cal.  App.  501;  123 
Pac.  549.  A  decree  adjudicating  the  va- 
lidity of  a  homestead  right  asserted  under 
this  section  does  not  establish  the  validity 
of  the  asserted  right,  and  the  court,  in  a 
subsequent  action  to  quiet  title,  is  free 
to  pass  upon  the  question  of  the  validity 
of  the  alleged  homestead  right,  and  to  de- 
clare it  invalid.  King  v.  Paulv,  159  Cal. 
549;  Ann.  Cas.  1912C,  1244;  115  Pac.  210; 
Hansen  v.  Union  Sav.  Bank,  148  Cal.  157; 
82  Pac.  768. 

Life  estate  in  personalty.  See  note  67  Am. 
Dec.  4.53. 

Eights  and  remedies  of  remaindermen.  See 
note  14  Am.  St.  Rep.  628. 


§  1724.  Death  before  patent  is  issued.  In  any  case  where  a  person  has 
entered,  or  shall  have  entered,  any  lands  in  the  United  States  and  has  died, 
or  shall  die,  before  patent  for  the  same  was  issned,  or  shall  have  been  issued, 
and  patent  thereafter  was,  or  shall  have  been  issned  to  the  heirs  of  such 
decedent,  any  person  interested  in  such  lands  as  heir  at  law,  or  the  successor 
in  interest  of  such  heir  at  law  or  the  administrator,  or  executor,  or  heir  at 
law  of  any  of  them  if  deceased,  may  file  a  petition  in  the  superior  court  of 
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the  state  of  California  in  and  for  the  county  wherein  said  land  or  any  part 
thereof  is  situate,  setting  forth  the  date  of  the  death  of  such  deceased  entry- 
man,  the  date  and  the  issuance  of  such  patent,  and  that  the  same  was  issued 
to  the  heirs  at  law  of  such  deceased  entryman,  and  the  land  described  therein 
and  the  names,  ages,  and  residences,  if  known,  of  the  heirs  at  law  of  such 
deceased  entryman,  (or  if  any  such  heirs  are  dead,  or  their  residence  is  un- 
known, such  facts  shall  be  stated),  and  a  request  that  a  decree  be  entered 
in  said  court  establishing  who  are  or  were  the  heirs  at  law  of  such  deceased 
person. 

Notice  of  the  time  and  place  for  the  hearing  of  said  petition  must  be  given 
by  the  clerk  by  posting  notices  thereof  in  three  or  more  public  places  in  said 
county  at  least  ten  days  prior  to  the  date  fixed  for  said  hearing. 

At  any  time  before  the  date  fixed  for  such  hearing  any  person  interested 
in  said  lands  may  answer  said  petition  and  deny  any  of  the  matters  con- 
tained therein. 

At  the  time  fixed  for  such  hearing  or  at  such  time  thereafter  as  may  be 
fixed  by  the  court,  the  court  must  hear  the  proofs  offered  by  the  petitioner 
and  the  person  answering  the  same,  if  there  be  any  answer  thereto,  and  must 
make  a  decree  conformable  to  the  proofs.  Such  decree  shall  have  the  same 
force  and  effect  as  decrees  entered  in  accordance  with  the  provisions  of  Part 
III,  Title  XI  of  this  code. 


Legislation  §  1724.  1.  Added  by  Stats.  1909, 
p.  13. 

3.  Amended  by  Stats.  1911,  p.  78,  (1)  re- 
casting the  first  paragraph,  which,  as  originally 
enacted  in  1909,  read:  "Whenever  any  person 
shall  have  entered  any  land  in  the  United  States 
and  dies  before  patent  for  the  same  shall  have 
been  issued  and  patent  thereafter  is  issued  to  the 
heirs  at  law  of  such  decedent,  any  person  in- 
terested in  such  lands  as  heir  at  law  or  devisee 
or  the  administrator  or  executor  of  any  of  them 
if  deceased,  may  file  a  petition  in  the  superior 
court  of  the  state  of  California  in  and  for  the 
county  wherein  said  land  or  any  part  thereof  is 
situate  setting  forth  the  date  of  the  death  of 
such  decedent,  the  date  of  the  issuance  of  such 
patent  and  that  the  same  was  issued  to  the  heirs 
at    law    of    such    deceased    person,    and    the    land 


described  therein  and  the  names,  ages  and  resi- 
dences if  known,  of  the  heirs  at  law  of  such  de- 
ceased persons  and  a  request  that  a  decree  be 
entered  in  said  court  establishing  who  are  the 
heirs  at  law  of  such  deceased  person.  Upon  the 
filing  of  such  petition  the  clerk  of  the  court  must 
make  an  order  fixing  the  time  and  place  of  hear- 
ing of  said  petition  wTiich  time  must  not  be  less 
than  ten  days  nor  more  than  thirty  days  from  the 
filing  of  said  petition";  (2)  in  second  paragraph 
(which  was  a  sentfence  in  the  original  text), 
striking  out  "of"  in  the  words  "posting  of  no- 
tices"; (3)  in  third  paragraph  (a  sentence  in 
the  original  text),  after  "interested  in  said 
lands,"  striking  out  "as  heir  at  law  or  devisee 
of  such  decedent";  (4)  making  a  paragraph  of 
the  last  sentence,  and  some  immaterial  changes 
in  the  text. 
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§  1726.  What  estates  to  be  administered  by  public  administrator.  Every 
public  administrator,  duly  elected,  commissioned,  and  qualified,  must  take 
charge  of  the  estates  of  persons  dying  within  his  county,  as  follows : 
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1.  Of  the  estate  of  decedents  for  which  no  administrators  are  appointed, 
and  which,  in  consequence  thereof,  are  being  wasted,  imcared  for,  or  lost; 

2.  Of  the  estate  of  decedents  who  have  no  known  heirs ; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court ;  and, 

4.  Of  the  estates  upon  which  letters  of  administration  have  been  issued  to 

him  by  the  court. 

Estate  of  Hamilton,  34  Cal.  464;  Estate 
of  Pingree,  100  Cal.  78;  34  Pac.  521);  and 
the  mere  handing  over  of  the  papers  by 
the  old  administrator  to  the  incoming  ad- 
ministrator is  not  sufficient  to  vest  the 
latter  with  title  to  the  estate:  there  must 
be  a  grant  of  administration  to  him.  Rog- 
ers V.  Hoberlein,  11  Cal.  120;  Estate  of 
Pingree,  100  Cal.  78;  34  Pac.  521;  and  see 
Estate  of  Lermond,  142  Cal.  585;  76  Pae. 
488. 

Entitled  to  administer  when.  In  this 
chapter,  and  in  every  provision  of  our 
codes  relating  to  the  administration  of 
estates,  germane  to  the  subject,  the  pre- 
sumption of  law  is  indulged,  that  every 
intestate  has  left  some  one  on  earth  en- 
titled to  claim  as  his  heir,  however  remote. 
People  V.  Roach,  76  Cal.  294;  18  Pac.  407. 
The  state  is  entitled  to  the  estates  of  de- 
ceased persons  dying  intestate,  without 
heirs,  after  the  payment  of  debts;  and  it 
is  upon  that  class  of  estates,  which  escheat 
to  the  state,  that  the  public  administrator 
is  entitled  to  a  grant  of  administration 
from  the  probate  court.  Beckett  v.  Sel- 
over,  7  Cal.  215;  68  Am.  Dee.  237.  The 
court  is  not  limited,  in  appointing  the  pub- 
lic administrator  to  take  charge  of  an 
estate,  to  the  estates  of  such  persons  as 
die  within  his  county;  but  he  is  competent 
to  administer  upon  the  estate  of  any  dece- 
dent, within  his  county,  irrespective  of 
the  place  of  death.  Estate  of  Richardson, 
120  Cal.  344;  52  Pac.  832.  Where  a  dis- 
tributee is  legally  incapable  of  receiving 
the  appointment  to  administer  an  estate, 
a  recommendation  by  him  of  another  party 
for  that  purpose  is  addressed  to  the  mere 
discretion  of  the  court,  and  is  of  no  legal 
consequence;  it  does  not  operate  to  super- 
sede the  claim  of  the  public  administrator 
to  receive  letters  of  administration  (Es- 
tate of  Morgan,  53  Cal.  243;  Estate  of 
Allen,  78  Cal.  581;  21  Pac.  426);  and  the 
nominee  of  brothers  of  the  decedent,  who 
are  not  entitled  to  administer  upon  the 
estate,  is  not  entitled  to  letters  as  against 
the  public  administrator  (Estate  of  Wake- 
field, 136  Cal.  110;  68  Pac.  499);  but  the 
nominee  of  the  father  and  mother  of  the 
deceased  is  entitled  to  letters,  in  prefer- 
ence to  the  public  administrator.  Estate 
of  Bedell,  97  Cal.  339;  32  Pac.  323.  As 
between  the  public  administrator  and  the 
appointee  of  a  foreign  executor,  who  has 
renounced  his  right  to  letters  testamentarj^ 
in  this  state,  and  who  is  not  the  surviving 
husband  or  wife  of  the  de^'.eased,  the  pub- 


Public  administrator.  See  County  Government 
Act  (Stats.  1897,  p.  490,  §§  142-147)  ;  Pol.  Code, 
S  4183. 

Fees.    Ante,  §  1618. 

Legislation  §  1726.         1.  Enacted    March    11, 

3.  Amended  by  Code  Amdts.  18SO.  p.  107, 
(1)  substituting  (a)  in  subd.  1,  "estate"'  for  "es- 
tates," and  (b)  in  subd.  2,  "have"  for  "leave"; 
and  (2)  in  subds.  3  and  4,  (a)  inserting  "t'le" 
before  "estates,"  and  (b)  omitting  "probate" 
before  "court." 

Application  of  section.  This  chapter 
(§§  1726-1743)  is  not  intended  to  define 
the  cases  in  which  the  public  administra- 
tor is  entitled  to  letters,  but  to  provide  for 
the  preservation  of  the  estates  of  deceased 
persons  until  a  proper  administrator  is 
appointed,  as  appears  by  §  1730,  post, 
which  requires  the  public  administrator  to 
deliver  the  estate  to  any  person  to  whom 
letters  testamentary  or  of  administration 
may  be  regularly  granted.  Estate  of  Hick- 
man, 101  Cal.  609;  36  Pac.  118.  This  sec- 
tion and  the  following  ones  of  this  chapter 
are  not  intended  to  define  the  cases  in 
which  the  public  administrator  is  entitled 
to  letters  of  administration,  but  to  provide 
for  the  preservation  of  the  estates  of  de- 
ceased persons  until  a  proper  administrator 
is  appointed,  as  will  appear  bv  §  1730,  post. 
Estate  of  Hickman,  101  Cal.' 609;  36  Pac. 
118.  All  the  provisions  of  the  law  relat- 
ing to  the  powers  and  duties  of  a  public 
administrator,  and  inconsistent  with  the 
general  probate  law,  are  special  provis- 
ions which  must  be  given  their  full  force. 
Beckett  v.  Selover,  7  Cal.  215;  68  Am.  Dec. 
237. 

Authority  to  administer  secured  how.  A 
public  administrator  is  a  county  officer; 
and  though  he  must  obtain  letters  of  ad- 
ministration of  any  particular  estate,  upon 
which  he  is  entitled  to  administer,  as  the 
source  of  his  authority  to  act  therein,  yet 
he  does  not  obtain  the  letters  as  an  indi- 
vidual, but  by  virtue  of  his  office,  and  he 
must  comply  with  the  statutory  provisions 
regulating  his  administration  of  estates 
as  such  officer.  Los  Angeles  County  v. 
Kellogg,  146  Cal.  590;  80  Pac.  861;  and  see 
Healy  v.  Superior  Court,  127  Cal.  659;  60 
Pac.  428.  Thus,  the  public  administrator 
is  not  entitled  to  administer  upon  every 
estate,  and  there  must  be  a  judicial  grant 
of  administration  to  him  in  each  particular 
case,  of  which  his  official  commission  is 
not  proof;  he  must  show  the  grant  of  ad- 
ministration, like  any  other  administrator 
(Beckett  v.  Selover, '  7  Cal.  215;  68  Am. 
Dec.  237;  Rogers  v.  Hoberlein,  11  Cal.  120; 
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lie  administrator  has  the  prior  right  to 
letters  of  administration  with  the  will 
annexed.  Estate  of  Garber,  74  Gal.  338;  16 
Pac.  233;  Estate  of  Harrison,  135  Gal.  7; 
66  Pac.  846.  It  is  competent  for  the  pub- 
lic administrator  to  petition  for,  and  by 
order  of  the  probate  court  to  receive,  let- 
ters of  administration  upon  the  estate  of 
an  intestate,  notwithstanding  the  deceased 
may  have  expressed  a  wish  to  have  an- 
other person  appointed.  Estate  of  Morgan, 
53  Cal.  243.  A  public  administrator  is 
entitled  to  letters  in  preference  to  a  credi- 
tor of  an  intestate,  or  to  the  nominee  of 
a  non-resident  heir  (Estate  of  Hyde,  64 
Cal.  228;  30  Pac.  804;  and  see  Estate  of 
Bedell,  97  Cal.  339;  32  Pac.  323);  but  a 
public  administrator  who  applies  for  let- 
ters in  his  individual  capacity  as  a  credi- 
tor of  the  deceased,  does  not  thereby  waive 
his  right  to  make  a  subsequent  application 
in  his  of3Scial  capacity.  Estate  of  McKin- 
non,  64  Cal.  226;  30  Pac.  437.  Where  a 
public  administrator  is  entitled  to  letters, 
but  the  probate  proceedings  have  been 
transferred  to  another  county,  it  is  the 
public  administrator  of  the  county  of  the 
death,  who  is  entitled  to  letters.  Estate 
of  Graves,  8  Cal.  App.  254;  96  Pac.  792. 
Where  an  executor  is  not  appointed  in 
the  will,  the  public  administrator  has  not 
a  right,  as  against  a  legatee,  to  letters  of 
administration  with  the  will  annexed. 
Estate  of  Von  Buncken,  120  Cal.  343;  52 
Pac.  819.  Upon  the  probate  of  a  foreign 
will  in  this  state,  in  the  absence  of  a  peti- 
tion by  the  executor  named  in  the  will, 
letters  of  administration  must  be  granted 
to  a  person  interested  in  the  will,  who  ap- 
plies for  them,  in  preference  to  the  public 
administrator.  Estate  of  Engle,  124  Cal. 
292;  56  Pac.  1022.  In  a  contest  for  letters 
of  administration,  the  public  administrator 
acts  solely  in  and  for  his  own  interest, 
and  not  as  trustee  for  any  public  right; 
and  when  his  petition  is  denied  and  an- 
other administrator  appointed,  and,  pend- 
ing his  appeal  from  an  order  denying  his 
motion  for  a  new  trial,  he  resigns  his  office, 
his  successor  cannot  be  substituted,  but 
the  appeal  abates.  Estate  of  Lermond,  142 
Cal.  585;  76  Pac.  488. 

Duties  of  public  administrator.  Every 
public  administrator  must  take  charge  of 
the  estates  of  decedents  who  have  no 
known  heirs.  People  v.  Roach,  76  Cal.  294; 
18  Pac.  407.  No  burden  is  imposed  upon 
the  public  administrator  of  administering 
estates  that  have  been  transferred  to  his 
county  by  reason  of  the  disqualification  of 
the  judge  of  an  adjoining  county.  Estate 
of  Graves,  8  Cal.  App.  254;  96 'Pac.  792. 
It  is  as  much  the  official  duty  of  the  public 

§  1726a.  Burial  expenses  of  deceased  persons.  Whenever  a  public  ad- 
ministrator takes  possession  of  the  estate  of  a  deceased  person,  as  provided 
in  section  seventeen  hundred  and  twenty-six  of  this  code,  and  the  method  of 


administrator  to  administer  an  estate  un- 
der the  fourth  subdivision  of  this  section 
as  in  any  other  case;  the  introductory 
paragraph  declares  that  he  "must  take 
charge  of  the  estates  of  persons  dying 
within  his  county,  as  follows,"  and  the 
fourth  subdivision  is  as  much  controlled 
by  this  provision  as  are  the  other  sub- 
divisions, under  which  he  has  express  au- 
thority to  administer,  at  least  temporarily, 
by  virtue  of  his  office  alone.  Los  Angeles 
County  V.  Kellogg,  146  Cal.  590;  80  Pac. 
861. 

Sight  to  adininister  terminated  when. 
A  public  administrator  does  not,  by  virtue 
of  his  office,  or  by  filing  a  petition  for 
letters,  acquire  any  interest  in  the  estate, 
or  in  the  commissions  to  be  earned  by 
administering  upon  it;  and  where  his  term 
of  office  expires  before  the  hearing  of  his 
petition,  he  is  incompetent  to  a'lminister 
upon  the  estate;  his  status  at  the  time  of 
the  grant  of  administration,  and  not  at  the 
time  of  the  filing  of  his  petition,  deter- 
mines his  competency.  Estate  of  Pingree, 
100  Cal.  78;  34  Pac.  521;  Estate  of  Mc- 
Laughlin, 103  Cal.  429;  37  Pac.  410.  A 
public  administrator,  having  administra- 
tion of  an  estate,  continues  such  adminis- 
tration after  the  expiration  of  his  term 
of  office,  and  until  his  authority  is  directly 
set  aside  or  indirectly  revoked  by  another 
appointment.  Rogers  v.  Hoberlein,  11  Cal. 
120;  Estate  of  Pingree,  100  Cal.  78;  34 
Pac.  521;  Estate  of  Lermond,  142  Cal.  585; 
76  Pac.  488. 

Right  to  letters  of  administration.  See 
note  ante,  §§  1365,  1432. 

Right  to  administer  upon  any  particular 
estate.    See  note  ante,  §  1375. 

Personal  liability  of  public  administra- 
tor. A  public  administrator  is  not  a  pub- 
lic officer,  within  the  meaning  of  the  rule 
that  one  who  stands  in  the  relation  of 
agent  of  the  government  or  of  the  public 
is  not  personally  liable  upon  contracts 
made  by  him,  as  such  officer,  within  the 
scope  of  his  legitimate  duties;  hence,  a 
public  administrator  is  personally  liable 
upon  a  contract  made  in  relation  to  estates 
upon  which  he  administers,  unless  the  idea 
of  such  personal  liability  is  excluded  by 
the  contract.  Dwinelle  v.  Henriquez,  1 
Cal.  387. 

CODE  COMMISSIONEES'  NOTE.  Stats.  1860, 
p.  105,  §  3.  Estates  may  be  ordered  into  the 
hands  of  the  public  administrator,  by  the  pro- 
bate court.  See  §  411,  ante,  and  note;  see  also 
Beckett  v.  Selover,  7  Cal.  215;  68  Am.  Dec.  237; 
see  also  note  9  to  §  1365,  ante.  Continues  to 
act  with  reference  to  estates  in  his  hands  after 
his  terra  ceases.  Rogers  v.  Hoberlin,  11  Cal.  120. 
The  decision  in  this  case  was,  in  Abel  v.  Love, 
17  Cal.  233,  construed  to  mean,  simply,  that  au- 
thority, or  a  grant  of  administration  must  be 
shown.    See  next  section  and  note. 


1809  LETTETIS,  BOND  AND  OATH.  §  1727 

the  defrayal  of  the  expense  of  the  burial  of  said  deceased  is  not  otherwise 
provided  for  by  law,  or  by  the  rules,  agreement  or  death  benefits  of  any 
order  or  lodge  to  which  the  deceased  may  at  the  time  of  his  death  belong,  or 
with  which  he  may  have  been  affiliated,  the  public  administrator  may,  in 
order  to  defraj^  the  proper  expenses  of  the  burial  of  the  body  of  the  de- 
ceased, apply  to  a  judge  of  the  superior  court  of  the  county  in  which  said 
public  administrator  is  acting,  for  an  order  permitting  the  public  adminis- 
trator to  summarily  sell  any  personal  property  belonging  to  the  deceased, 
and  to  withdraw  any  money  that  the  deceased  may  have  on  deposit  with  any 
bank,  and  to  collect  any  indebtedness  or  claim  that  may  be  owing  to  or  due 
the  deceased.  If  upon  such  application  it  appears  to  the  court  by  competent 
evidence,  that  the  total  value  of  the  estate  of  the  deceased  is  less  than  sev- 
enty-five dollars,  the  judge  shall  make  an  order  granting  the  application  and 
there  shall  be  no  administration  upon  the  estate  of  the  deceased  unless  addi- 
tional estate  be  found  or  discovered.  No  notice  of  the  application  need  be 
given  and  no  fee  shall  be  charged  by  the  clerk  of  the  court  or  the  public  ad- 
ministrator or  his  attorney  for  the  filing  of  said  application,  or  for  any  duty 
or  service  of  the  clerk  or  public  administrator  or  his  attorney  connected 
therewith.  Upon  the  sale  of  the  personal  property  of  the  deceased,  or  the 
collection  of  any  money,  claim  or  indebtedness  by  the  public  administrator 
under  said  order  the  public  administrator  shall  use  the  same  for  the  expenses 
of  the  burial  of  the  deceased.  The  public  administrator  shall  file  with  the 
clerk  of  the  court  a  statement  showing  the  property  of  the  deceased  that 
came  into  his  hands,  the  amount  received  from  the  sale  of  any  personal 
property,  and  the  disposition  of  the  property  of  the  deceased,  and  shall  file 
with  the  clerk  vouchers  showing  what  disposition  was  made  of  the  said 
property  or  the  proceeds  thereof. 

Legislation  §  1726a.     Added    by    Stats.    1911, 
p.  898. 

§  1727.  Public  administrator  to  obtain  letters,  when  and  how.  His 
bond  and  oath.  Whenever  a  public  administrator  takes  charge  of  an  estate, 
which  he  is  entitled  to  administer  without  letters  of  administration  being 
issued,  or  under  order  of  the  court,  he  must,  with  all  convenient  dispatch, 
procure  letters  of  administration  thereon,  in  like  manner  and  on  like  pro- 
ceedings as  letters  of  administration  are  issued  to  other  persons.  His  official 
bond  and  oath  are  in  lieu  of  the  administrator's  bond  and  oath;  but  when 
real  estate  is  ordered  to  be  sold,  another  bond  may  be  required  by  the  court. 

Delivering  estate  to  another,  appointed  to  act.  Additional    bond    required    when.      The 

■^°-n*Aii  iJ^P.'i  ""^^  *^'     1*4.       *    ^     s  noor.  oflicial  bond  of  the  public  administrator  is 

Bond  on  sale  of  real  estate.    Ante,  §  1389.  ,.         .,      .      ,.           i  ,,       i         ,             •      t      ^ 

ordinarily  in  lieu  or  the  bond  required  or 
Legislation  §  1727.  Enacted  March  11,  1872.  administrators  generally;  he  is  not  re- 
Authority  terminates  when.  The  right  quired  to  give  the  bond  in  double  the 
of  a  public  administrator  to  administer  value,  prescribed  by  §  1388,  ante,  which 
upon  an  estate  is  a  right  attached  to  the  section  has  no  application  where  letters 
officer,  as  distinguished  from  the  office:  are  issued  to  him  in  his  oflScial  capacity 
this  is  apparent  from  the  fact  that  upon  by  order  of  the  court  (Healy  v.  Superior 
the  expiration  of  his  term  of  office,  if  the  Court,  127  Cal.  659;  60  Pac.  428;  and  see 
estate  be  not  finally  closed,  he  continues  Beckett  v.  Selover,  7  Cal.  215;  68  Am. 
as  administrator  of  it.  Estate  of  Lermond,  Dee.  237);  but  the  court  has  jurisdiction 
142  Cal.  585;  76  Pac.  488.  The  authority  to  require  of  the  public  administrator  an 
of  a  public  administrator,  as  to  unfinished  additional  bond,  in  a  sum  less  than  that 
business  in  his  official  custody,  continues  provided  for  in  §  1388,  ante,  by  virtue 
after  the  expiration  of  his  term  of  office,  of  §  1402,  ante,  where  his  official  bond  is 
and  the  sureties  on  his  bond  remain  liable.  known  to  be  insufficient.  Healy  v.  Superior 
Estate  of  Aveline,  53  Cal.  259.  Court,  127  Cal.  659;  60  Pac.  428. 
2  Fair. — 114 


§§  1728-1730  PUBLIC   ADMINISTRATOR.  1810 

Power    of     court    to    require    additional  actual   issuance  of  letters  be  necessary   in  order 
„«„,,«,-4.».     c!««  „„+^   ««+/^    s  lino  to   authenticate   the   title   of   an   administrator,    in 
security.    See  note  ante,  §  1402.  ^^^  proceeding  of  this   sort,   after  a  grant  of   ad- 
Eight  of  public  administrator  to  letters.  ministration   has   been   regularly   made,    we   think 
See  note  ante    §  1365.  there  is  no  necessity  for  such  issuance  to  a  pub- 
'  lie   administrator   who    has   been   duly    authorized 
CODE  COMMISSIONEKS'  NOTE.    See  Beckett  to  administer  by  the  judgment  of  a  court  having 
V.    Selover,    7    Cal.    230,    68    Am.    Dec.    237,    as    to  jurisdiction.     Rogers    v.    Hoberlin    was    only    de- 
the   rights    and   powers    of   public    administrators.  signed    to    decide    that    a    grant    must    be    shown. 
Rogers    v.    Hoberlin,     11    Cal.    128.      But    if    the  Abel  v.  Love,  17  Cal.  238. 

§  1728,  Duty  of  persons  in  whose  house  any  stranger  dies.  Whenever  a 
stranger,  or  person  without  known  heirs,  dies  intestate  in  the  house  or 
premises  of  another,  the  possessor  of  such  premises,  or  any  one  knowing  the 
facts,  must  give  immediate  notice  thereof  to  the  public  administrator  of  the 
county ;  and  in  default  of  so  doing,  he  is  liable  for  any  damage  that  may  be 
sustained  thereby,  to  be  recovered  by  the  public  administrator,  or  any  party 
interested. 

Legislation  §  1728.     Enacted  March  11,  1873;  eral  law  and   the   other  provisions  of  this 

based  on  Probate  Act  1851,  §  304,  which  read:  chapter.    Beckett   V.   Selover,   7   Cal.   215: 

\\  heuever  any  stranger  or  person  without  known  rq   \        p*    -    oor- 

lieirs   shall   die   intestate  in  house   or  premises  of  03  Am.  JJec.  _rf/ . 

any  other  person,  it  shall  be  the  duty  of  such  nn-w^-r-  «rvii/n>»TonT/->-vTTTr.«.  -^T^mT,  r^,  u 
person,  or  any  one  knowing  thereof,  to  give  im-  ,.  ^°f^.  COMMISSIONERS'  NOTE.  The  pub- 
mediate  notice  to  the  public  administrator;  and  ""  administrator  is  not  entitled  to  administer 
in  default  thereof  he  shall  be  liable  to  any  dam-  upon  every  estate  nor  even  upon  the  majority 
age  that  may  be  sustained  thereby,  to  be  re-  °l  estates,  and  there  must  be  a  judicial  grant 
covered  by  the  public  administrator,  or  any  party  "*  administration  to  him  m  each  particular  case, 
interested  "                                                                            "  ^^"^    "'^    commission    therefor    cannot    prove    that 

he    is    the    regular    administrator    upon    the    par- 

Application    of    section.      In    terms,     the  ticular    estate;    nor    can    the    law    intend    that    in 

rtrnvisinns    nf    this    "^p^-tinn    nrp    limitPfl    to         ^^'^^   '^^^^  where  his   authority   is   called   in   ques- 
proMsions   or   tnis   section   are   nmitea   to        ^-^^^  ^^  ^j^^,;  ^_^  compelled  to  prove  by  indepen- 

cases  where  a  stranger  dies  m  the  house  or  dent  testimony  the  particular  facts  which  entitle 

on  the  premises  of  another;  the  intention,  him    to    administration    in    the    particular    case, 

however    would  seem  to  be    that  the  nublic  Beckett  v.  Selover,   7  Cal.  232;   68  Am.  Dec.  237. 

nowe\er,  wouia  seem  to  oe,  tnat  ine  puoiic  jj^  ^^^^  ^j^^^  ^  ^^^^^  ^^  administration  in  each 

administrator    should   at    once    take   posses-  case,   like  any  other  administrator,  and  has  other 

sion     of    the    estate    of    all    persons     dying  duties   to   perform   beyond  what   ordinary   admin- 

,„;tv,„,,j.   i.„„.r„„    i,.^i^r.     f^^  +!,„   ««r.o^^    +v.n+  istrators    have;    he   is    required,    for    instance,    by 

without  known  heirs,  for  the  reason  that,  g  ^^^^^  ^^^^^  (^  ^^^^  settlements  at  regulai-  in 

in    such    cases,    there    being    no    one    inter-  tervals  of  all  estates  coming  into  his  hands.     See 

ested     to    take     care     of    the     estate,    there  also    §    1739,     post.      The     public     administrator 

wnnlr!    bp    dnnffpr    nf    immpdiatp    los<s-    and  usually    has    charge    of    such    estates    as    escheat 

wouia   DC   aanger  or  immecuate   loss,   ana  ^^  ^^^  ^^^^^^  ^^^  ^^^^^  provisions  are  made  with 

after    taking    such    possession,    the    public        reference  to  this  fact.    Id. 
administrator  must  proceed  under  the  gen- 

§  1729,  Must  return  inventory  and  administer  estates  according  to  this 
title.  The  public  administrator  must  make  and  return  a  perfect  inventory 
of  all  estates  taken  into  his  possession,  administer  and  account  for  the  same 
according  to  the  provisions  of  this  title,  subject  to  the  control  and  directions 
of  the  court. 

Legislation  §  1729.  1.  Enacted  March  11,  to  the  control  and  direction  of  the  probate  court." 
1S73;  based  on  Probate  Act  1851,  §  305,  which  3.  Amended  by  Code  Amdts.  1880,  p.  107, 
read:  "He  shall  make  a  perfect  inventory  of  all  omitting  "probate"  before  "court." 
such  estate  taken  into  his  possession,  and  ad- 
minister an[d]  account  for  the  same  as  near  as  CODE  COMMISSIONERS'  NOTE.  See  note  to 
circumstances  will  permit,  according  to  the  law  preceding  section,  and  Rogers  v.  Hoberlin,  11 
prescribing  the   duties  of  administration,   subject  Cal.  120. 

§  1730.  When  another  person  is  appointed  administrator  or  executor, 
public  administrator  to  deliver  up  the  estate.  If,  at  any  time,  letters  testa- 
mentary or  of  administration  are  regularly  granted  to  any  other  person  on 
an  estate  of  which  the  public  administrator  has  charge,  he  must,  under  the 
order  of  the  court,  account  for,  pay,  and  deliver  to  the  executor  or  adminis- 
trator thus  appointed,  all  the  money,  property,  papers,  and  estate  of  every 
kind  in  his  possession  or  under  his  control. 

Legislation   S    1730.       1.   Enacted     March     II,  deliver  to  the  executor  or  administrator  thus  ap- 

1873;  based  on  Probate  Act  1851,   §   306,  which  pointed     all     the     money,     property,     papers,     and 

read:     "If    at    any    time    letters    testamentary    or  estate  of  every  kind  in  his  possession." 

of    administration    be    regularly    granted    on    such  2.   Amended    bv    Code    Amdts.    1880,    p.    107, 

estate    t^    any    other    person,    he    shall,    under    the  omitting   "probate'"   before   "court." 
order  01  the  probate  court,  account  for,  pay  and 


1811  WASTE — ACTIONS — ACCOUNTS.  §§  1731-1736 

To  relinquish  possession  wben.     In  case  geles  County  v.  Kellogg,  146  Cal.  590;  80 

the   publio    administrator   ens,   and   takes  Pac.  861. 

possession   of    a    particular    estate    upon  Public  administrator: 

which  he  cannot  administer  regularly,  he  j    Continuing  to  act  after  expiration 

must    deliver    the    assets    to    the    regular  ^f  ^erm.    See  note  ante,  §  1618. 

administrator;  and  when  regular  adminis-  g.  Is  county  officer,  and  receives  let- 

tration  is  granted  to  him,  and  afterwards  ters  by  virtue  of    his  office.    See  note, 

it  is  discovered  that  another  person  is  en-  ante,  §  1726 

titled  to  administration,  the  court,  at  any  3  'jyjyg^  comply  with  statute  regulat- 

time,  may  order  the  delivery  of  the  assets  ^Qg   ^ig   administration   of   estates.     See 

to  the  person  entitled.    Beckett  v.  Selover,  note  'inte  ij  16''6 

7Cal.  215;  68  Am.  Dec.  237.  '        ,»       -■ 

Special    administrator    appointed    when.  ,    Validity  of  acts  by  public  administrator  where 

for  any  reason  the  successor  of  a  public  or  held  inralid.    See  note  21  L.  R.  A.  156. 

administrator  cannot  act,  the  court  should  ^ODE   COMMISSIONERS'   NOTE.     See   notes 

appoint    a    special    administrator.     Los    An-  preceding,  and  casts  there  cited. 

§  1731.  Civil  officers  to  give  notice  of  waste  to  public  administrator.  All 
civil  officers  must  inform  the  public  administrator  of  all  property  known  to 
them,  belonging  to  a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  by  reason  thereof,  ought  to  be  in  the  possession  of  the  public  admin- 
istrator. 

Legislation  g  1731.     Enacted  March  11,  1872;  estate   known   to  them,   which  is  liable   to  injury 

based   on   Probate   Act    1851,    §    307,   which   read:  or  waste,    and   which   by    law   ought    to   be   in   the 

"It    shall    be    the    duty   of   all   civil   officers   to    in-  possession  of  the  public  administrator." 
form  the  public  administrator  of  all  property  and 

§  1732.  Suits  for  property  of  decedents.  The  public  administrator  must 
institute  all  suits  and  prosecutions  necessary  to  recover  the  property,  debts, 
papers,  or  other  estate  of  the  decedent. 

Legislation  §  1732.  Enacted  March  11,  1873;  manner  of  suits  and  prosecutions  that  may  be 
based  on  Probate  Act  1S51,  §  308,  which  read:  necessary  to  recover  the  property,  debts,  papers, 
"The     public     administrator     shall     institute     all        or  other  estate  of  the  person  deceased." 

§  1733.  [Order  to  examine  party  charged  with  embezzling  estate.  Re- 
pealed.] 

Legislation   §    1733.       1.   Enacted     March     11,  4.  Repealed  by  Stats.  1907,  p.  728;  the  code 

1873:  based  nn  Probate  Act  1851.   §   309.  commissioner  saying  in   his   note  to    §§1733   and 

2.  Amended  by  Code  Amdts.  1880.  p.  107.  1734,    "because    their    subject-matter    is    included 

3.  Repeal    by    Stats.     1901,    p.    234;     uncon-  in  §§  1459  and  1460." 
stitutional.     See  note  ante,  §  5. 

§  1734.     [Punishment  for  refusing  to  attend.     Repealed.] 

Contempt.    Ante,  §§  1209  et  seq.  3.   Repeal    by    Stats.    1901,    p.    234-    uncon- 

Legislation    §    1734.        1.   Enacted     March     11,         "' 4"  RenUfed" bf  Stat«''t^«nT    n    -9«     « 
1873;  based  on  Probate  Act   1851,   §   310.  I  P^i'.lK  S  1  T'^o  ^^^^^-  ^^^^'  P'   '28-    See  ante, 

2.   Amended  by  Code  Amdts.   1880.  p.   107.  i-^e^iMauon  s  i/do. 

§  1735.  Order  on  public  administrator  to  account.  The  court  may,  at 
any  time,  order  the  public  administrator  to  account  for  and  deliver  all  the 
money  and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to  the  executors 
or  administrators  regularly  appointed. 

Legislation    8    1735.       1.    Enacted     March     11,  omitting   "probate"   before    "court" 
1872    (  oased  on   Probate  Act  1851,   §   311),  sub-  „^^„    o.^-,^,,-rr,„^«^T„ 

Btiluting  "an"  for  "any"  before  "estate."  ^   CODE    COMMISSIONERS'   NOTE.    Beckett   v. 

V.   Amended    by    Code    Amdts.    18SO,    p.    108,  Selover,  7  Cal.  233  ;  08  Am.  Dec.  237. 

§  1736.  Every  six  months  to  make  and  publish  return  of  condition  of  es- 
tate. The  public  administrator,  or  any  person  who  received  letters  of  ad- 
ministration while  acting  as  public  administrator,  must,  once  in  every  six 
months,  make  to  the  superior  court,  under  oath,  a  return  of  all  the  estates  of 
decedents  which  have  come  into  his  hands,  the  value  of  each  estate,  the 
money  which  has  come  into  his  hands  from  every  such  estate,  and  what  he 
has  done  with  it,  and  the  amount  of  his  fees,  and  expenses  incurred  in  each 
estate,  and  the  balance,  if  any,  in  each  such  case  remaining  in  his  hands; 


§1737 


PUBLIC    ADMINISTRATOR. 


1812 


first  line,  and  (b)  "the"  before  "estates";  (2) 
substituting  "each  estate"  for  "the  same"  before 
"the  money";  (3)  inserting  (a)  "every"  before 
"such  estate,"  (b)  "in  each  estate"  after  "in- 
curred." and  (c)  "in  each  such  case"  before 
"remaining";   and  (4)   adding  the  final  sentence. 

Application  of  section.  The  semi-annual 
statements  required,  under  this  section,  to 
be  returned  by  the  public  administrator, 
are  not  intended  to  be  settled  as  statements 
of  account,  and  cannot  be  treated  as  ac- 
counts stated,  or  as  concluding  the  rights 
of  the  heirs,  who  may  contest  any  unlaw- 
ful items  contained  therein  upon  the  final 
settlement  of  the  accounts.  Estate  of 
Hedrick,  127  Cal.  184;  59  Pac.  590. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1855, 
p.  299,  §2;  Beckett  v.  Selover,  7  Cal.  232;  68 
Am.  Dec.  237 ;  Rogers  v.  Hoberlin,  11  Cal.  127. 


publish  the  same  six  times  in  some  newspaper  published  in  the  county,  or  if 
there  is  none,  then  post  the  same,  legibly  writteli  or  printed,  in  the  office  of 
the  county  clerk  of  the  county.  One  copy  of  the  return  must  be  filed  with 
papers  in  each  estate  so  reported. 

Legislation  §  1736.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act  1851,  §  312,  which 
read:  "The  public  administrator  shall  render  a 
yearly  account  to  the  county  auditor  of:  First, 
a  list  of  the  estates  which  have  come  under  his 
charge,  the  condition  in  which  they  are  at  the 
time  of  reporting,  the  disposition  which  has  been 
made  of  any  during  the  year;  second,  the  surns 
of  money  which  have  come  into  his  hands,  in 
each  estate,  and  what  disposition  has  been  made 
of  them,  and  the  amount  of  his  fees;  which  said 
amount  shall  be  published  in  at  least  two  journals 
of  the  state,  one  of  which  shall  be  in  his  own 
county,  if  there  is  one  published."  When  en- 
acted in  1872,  §  1736  read  as  at  present,  except 
for  the  amendments  of   1880   and  1895. 

3.  Amended  by  Code  Amdts.  1S80,  p.  108, 
(1)  substituting  "superior  court"  for  "probate 
judge,"  and  (2)  inserting  "published"  after 
"newspaper." 

3.  Amended  by  Stats.  1895,  p.  157,  (1)  in- 
serting (a)  "or  any  person  who  received  letters 
of  administration  while  acting  as  public  admin- 
istrator"    after     "public     administrator,"     in     the 

§  1737.  Estate  moneys  to  be  deposited  with  county  treasurer.  Invest- 
ment pending  proceedings.  Escheat.  It  is  the  duty  of  every  public  admin- 
istrator, as  soon  as  he  receives  the  same,  to  deposit  with  the  county  treasurer 
of  the  county  in  which  the  probate  proceedings  are  pending,  all  moneys  of 
the  estate ;  and  such  moneys  may  be  drawn  upon  the  order  of  the  public  ad- 
ministrator, countersigned  by  a  superior  judge,  when  required  for  the  pur- 
poses of  administration.  It  is  the  duty  of  the  county  treasurer  to  receive 
and  safely  keep  all  such  moneys,  and  pay  them  out  upon  the  order  of  the 
public  administrator,  when  countersigned  by  a  superior  judge,  and  not  other- 
wise, and  to  keep  an  account  with  such  estate  of  all  moneys  received  and 
paid  to  him ;  and  the  county  treasurer  must  be  allowed  one  per  cent  upon  all 
moneys  received  and  kept  by  him,  and  no  greater  fees  for  any  services 
herein  provided ;  and  for  the  safe-keeping  and  payment  of  all  such  moneys, 
as  herein  provided,  the  said  treasurer  and  his  sureties  are  responsible  upon 
his  official  bond.  The  moneys  thus  deposited  may,  upon  order  of  the  court, 
be  invested,  pending  the  proceedings,  in  securities  of  the  United  States,  or 
of  this  state,  when  such  investment  is  deemed  by  the  court  to  be  for  the  best 
interests  of  the  estate.  After  a  final  settlement  of  the  affairs  of  any  estate,  if 
there  are  no  heirs,  or  other  claimants  thereof,  the  county  treasurer  must  pay 
into  the  state  treasury  all  moneys  and  effects  in  his  hands  belonging  to  the 
estate,  upon  order  of  the  court;  and  if  any  such  moneys  and  effects  escheat 
to  the  state,  they  must  be  disposed  of  as  other  escheated  estates. 


Escheated  estates.    Ante,  §§  1269-1272. 

Legislation  g  1737.  1.  Enacted  March  11, 
1872  (based  on  Stats.  1855,  p.  299,  §  2),  and 
then  read:  "After  a  final  settlement  of  the  affairs 
of  any  estate,  if  there  be  no  heirs  or  other  claim- 
ants thereof,  the  public  administrator  must  pay 
over  to  the  county  treasury,  to  be  paid  into  the 
state  treasury,  all  moneys  and  effects  in  his 
hands  belonging  to  the  estate,  and  if  any  such 
moneys  and  effects  escheat  to  the  state,  they 
must  be  disposed  of  as  other  escheated  estates." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  376, 
to  read  as  at  present,  except  for  the  amendments 
of  1880  and  1907. 

3.  Amended  by  Code  Amdts.  1880,  p.  108, 
(1)  substituting  (a)  "a  superior"  for  "the  pro- 
bate" before  "judge"  in  both  instances,  and  (h) 
"such"  for  "each"  before  "estate  of  all  noneys" ; 


(2)  inserting  "and  for  the  safe-keeping  and  pay- 
ment of  all  such  moneys,  as  herein  provided,  the 
said  treasurer  and  his  sureties  shall  be  respon- 
sible upon  his  official  bond"  after  "provided"; 
and  (3)  omitting  "probate"  before  "court"  in 
both  instances. 

4.  Amendment  by  Stats.  1901,  p.  234;  un- 
constitutional.    See  note  ante.  §  5. 

5.  Amended  by  Stats.  1907.  p.  728,  (1)  sub- 
stituting "receives"  for  "shall  receive";  (2) 
omitting  "not  required  for  the  current  expenses 
of  the  administration"  after  "estate";  (3)  sub- 
stituting (a)  "public"  for  "executor  or"  in  both 
instances,  (b)  "is"  for  "shall  be"  before  "the 
duty,"  at  the  beginning  of  the  second  sentence, 
(c)  "must"  for  "shall"  after  "treasurer"  in  both 
instances,  (d)  "are"  for  "shall  be  responsible" 
before  "upon  his"  in  the  clause  added  by  the 
amendment    of    1880,    and    (e)    "are"    for    "be" 
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before  "no  heirs";  the  code  commissioner  saying.  cedure   is   an   important   check  upon   extravagance 

"The   amendnunt   strikes  out  the  words,     'not   re-  and    peculation,    and    should,    therefore,    be    made 

quired    for    the    current    expenses    of    the    admin-  mandatory." 

istration.'      Their  presence  in  the  section  made  it  .  „*..•„„  „*  «„„v«»*  ■^^r.^^^^-.-r,  *«  TrAc<4-  t-i-fia 

inefTective  heretofore.      A  public  administrator  is  AcUon  Of  escheat  necessary  tO  VeSt  tltl© 

a    public    oflficer,    charfted    with    the    collection    of  In  State.    See  note  ante,  §  1665. 

monevs  in  the  same  sense  that  a  tax-collector  is, 

and  all  monevs  received  by  him  ought  clearly  to  CODE  COMMISSIONERS'  NOTE.    Stats.  1855, 

be   deposited  "in   the  treasury.      Besides,    this   pro-  p.  299,  §  2;  Stats.  1851,  p.  207,  §  5. 

§  1738.  Not  to  be  interested  in  the  payments  for  or  on  account  of  the  es- 
tates in  his  hands.  The  public  administrator  must  not  be  interested  in  ex- 
penditures of  any  kind  made  on  account  of  any  estate  he  administers;  nor 
must  he  be  associated,  in  business  or  otherwise,  with  any  one  who  is  so  inter- 
ested, and  he  must  attach  to  his  report  and  publication,  made  in  accordance 
with  the  preceding  section,  his  affidavit  to  that  effect. 

Legislation  8  1738.     Enacted  March  11,  1873;  public    administrator    being    a    creditor    of 

based  on  Probate  Act  §302d  (Stats.  1851  p.  414,  ^^    having    a    demand    against    the    estate 

§4),    which   read:      No   public   administrator   now  ,  ^  *;.  ,.„      ,  .        ^  .     .  . 

in  office,  or  hereafter  elected  under  this  act,   shall  does  not  disqualify  him  from  appointment 

be  interested,  directly  or  indirectly,  in  expendi-  as  administrator  thereof;   the  requirement 
tures  of  any  kind  made  on  account  of  any  estates  f  ^^j^     section,  that  he  must  not  be  inter- 

01   deceased   persons;    nor    shall   he    be   associated  ,     ,     .        j,  t.  n  i    i. 

in  business  or  otherwise  with   any  person   who  ested   lu    the   expenditures   of   any   estato 

shall    be    so    interested;    and    he    shall    annex    to  he    administers,    does    not    state    a    rule    of 

his  report  every  six  months,  as  required  by  this  disqualification.     Estate    of    Muersing,    103 

act,    an   affidavit    taken    before   a    county    or   dis-  „   ,    -o-    or, -r,        -on 

trict  judge,   to  that  effect."  <-^al.  oSo;  67  Fac.  OZU. 

Disqualified  When.     The  mere  fact  of  the       ^  code  commissionebs' NOTE.   Stats.  1851. 

§  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed  estate  dis- 
posed of.  Public  administrators  are  required  to  account,  under  oath,  and  to 
settle  and  adjust  their  accounts  relating  to  the  care  and  disbursement  of 
money  or  property  belonging  to  estates  in  their  hands,  with  the  county  clerks 
of  their  respective  counties,  on  the  first  Monday  in  January  and  July  in  each 
year;  one  copy  of  said  account  to  be  filed  with  the  papers  in  each  of  such 
estates ;  and  they  must  pay  to  the  county  treasurer  any  money  remaining  in 
their  hands  of  an  estate  unclaimed,  as  provided  in  sections  sixteen  hundred 
and  ninety-three  to  sixteen  hundred  and  ninety-six,  both  inclusive. 

Legislation   §   1739.       1.   Enacted    March     11,  3.   Amended  by  Stats.  1895,  p.  124,    (1)  sub- 

1873;    based    on    Probate    Act,    §     302f     (Stats.  stituting    "January    and    July    in    each    year"    for 

1853,    p.    211,    §    21),    which    read:    "Public    ad-  "each    month,"    and    (2)    inserting    "one    copy    of 

ministrators     in     their     respective     counties     are  said   account   to   be  filed  with   the  papers  in   each 

hereby    required    to    settle    and    adjust    their    ac-  of  such  estates." 

counts    relating    to    the    collection,    care    and    dis-  rnn-p   rnMTvrTSSTm«IF.T?.«!  NOTE      Stats    1853 

bursement    of    money    or    property    bel  .n-iiic    to  CODE   COMMISblOJStKb  JMUiJ:..     btats.  leoa, 

the   estates  of  deceased  persons,   with   the   county        P-  ^'■'^'  '  "■ 
clerk,  on  the  first  Monday  of  each  month." 

§  1740.  Proceedings  against  public  administrator  for  failure  to  pay  over 
money  as  ordered.  When  it  appears,  from  the  returns  made  in  pursuance  of 
the  foregoing  sections,  that  any  money  remains  in  the  hands  of  the  public  ad- 
ministrator (after  a  final  settlement  of  the  estate),  unclaimed,  which  should  be 
paid  over  to  the  county  treasurer,  the  superior  court,  or  a  judge  thereof, 
must  order  the  same  to  be  paid  over  to  the  county  treasurer;  and  on  failure 
of  the  public  administrator  to  comply  with  the  order  within  ten  days  after 
the  same  is  made,  the  district  attorney  for  the  county  must  immediately  in- 
stitute the  requisite  legal  proceedings  against  the  public  administrator  for  a 
judgment  against  him  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs. 

Legislation   §   1740.       1.  Enacted    March     11,  for  "probate  judge." 
1873.  CODE  COMMISSIONERS'  NOTE.    Stats.  1859, 

3.   Amended   by    Code   Amdts.    1880,   p.    109,  p.  213,  §  1. 
substituting  "superior  court,  or  a  judge  thereof  " 

§  1741.  The  fees  of  officers,  when  and  by  whom  paid.  The  fees  of  all  offi- 
cers chargeable  to  estates  in  the  hands  of  public  administrators  must  be  paid 
out  of  the  assets  thereof,  so  soon  as  the  same  come  into  his  hands. 
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Legislation  §  1741.     Enacted  March  11.  1872;  istrator  three  per  cent  on  the  estate  which  came 

based  on  Probate  Act,  §  .SOoa  (Stats.  1860,  p.  357,  to    his    hands,     and    the    supreme    court    held    it 

§2),     which    read:     "V>'here     estates     have     been  would   be    a   too   rigid   construction   to   say,   when 

ordered    into    the    hands    «f    tl-.e    public    adminis-  administration    is    taken    from    the    public    admin- 

trator  the   fees  of  all   officers   shall   be   charged   to  istrator  by  the  next  of  kin,  he  should  receive  no 

said   estate,   and   the   administrator   shall   pay   the  compensation.      The  more  reasonable  rule   is  laid 

same   to  said   officers   as   soon   as   sufficient   money  down    in    Ord   v.    Little,    3    Cal.    287,    where    it   is 

comes  into  his  _hands   to   pay  the   expenses  of  the  g^jjj    ;„  ^y^jj   p^g^^   ^^e   probate   court   should   ap- 

rdministration."  portion    the    compensation,    after    examining    the 

CODE  COMMISSIONERS'  NOTE.    Stats.  1860,  nature    of    the    services    and    their  .value    rela- 

p.  357,  §§1,  2.      In  Estate  of  Simons,  July  term,  lively — that  which  has   been   done  with   that   yet 

1871,   tlie  court  below   allowed   the  public   admin-  to  be  done. 

§1742.  Public  administrator  to  administer  oaths.  Public  administra- 
tors may  administer  oaths  in  regard  to  all  matters  touching  the  discharge 
of  their  duties,  or  the  administration  of  estates  in  their  hands. 

Legislation  §  1742.     Enacted  March  11    1873;  same    manner    and    with    like    effect,    as    notaries 

based  on  Probate  Act,  §  305b  (Stats.  1860,  p,  357,  public,  and  shall  be  entitled  to  receive  the   same 

§  3),  which  read:     "The  public    administrator  shall  fees  therefor." 

be    authorized    to    administer    all    necessary    oaths  CODE  COMMISSIONERS'  NOTE.    Stats.  1860, 

in    the    discharge    of    his    duties    as    such    in    the  p.  357,  §  3. 

§  1743.  Preceding  chapters  applicable  to  public  administrator.  When  no 
direction  is  given  in  this  chapter  for  the  government  or  guidance  of  a  public 
administrator  in  the  discharge  of  his  duties,  or  for  the  administration  of  an 
estate  in  his  hands,  the  provisions  of  the  preceding  chapters  of  this  title  must 
govern. 

Legislation  §  1743.     Enacted  March  11,   1872.         7   Cal.    223;    68   Am.   Dec.    237;    Public   Adminis- 
trator V.   Watts,    1    Paige   Ch.    347;    Hammond   v. 
CODE    COMMISSIONERS'   NOTE.     See   Dwin-        McLea,    2    Johns.    Ch.   493 ;    Rogers   v.   Hoberlin, 
elle  V.  Henriquez,   1  Cal.  387;  Beckett  v.   Selover,         11  Cal.  127. 

§  1744.    To  file  reports.     Penalty  for  failure.    Duty  of  district  attorney. 

Every  public  administrator,  or  person  who  holds  letters  of  administration, 
who  was  appointed  while  acting  as  public  administrator,  who  fails  to  comply 
with  the  provisions  of  sections  seventeen  hundred  and  thirty-five,  seventeen 
hundred  and  thirty-six  and  section  seventeen  hundred  and  thirty-nine  of  this 
code,  is  guilty  of  a  misdemeanor ;  and  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  not  less  than  one  hundred  dollars  for  each  offense ;  and  it 
shall  be  the  duty  of  the  district  attorney  of  the  county  to  see  that  the  pro- 
visions of  this  chapter  are  fully  complied  with. 

Legislation   §    1744.      Added  by    Stats.    1895,  Ann.  Gas.  509. 

p   3  8.  Settlements  between  guardian  and  ward  on  the 

Dnty  of  guardian  to  account  with  respect  to  l^^^r's  becoming  of  age.    See  note  25  Am.  Rep. 

transactions  after  ward's  majority.    See  note   19  ''^°' 


1815 


APPOINTMENT  OF  GUARDIAN. 


§1747 


CHAPTER  XIV. 

GUARDIAN  AND  WARD. 

Article  T.  Guardians  of  Minors.     §§  1747-1761. 

II.  Guardians  of  Insane  and  Incompetent  Persons.     §§  1763-1767. 

III.  Powers  and  Duties  of  Guardians.     §§  1768-1776. 

IV.  Sale  of  Property  and  Disposition  of  the  Proceeds.     §§  1777-1792. 
V.  Non-resident  Guardians  and  Wards.      §§  1793-1799. 

VI.     General  and  Miscellaneous  Provisions.     §§  ISOO-lSlOb. 


ARTICLE  I. 

GUARDIANS  OF  MINORS. 


§  1747.  Superior  court  to  appoint  guardi.ans, 
when,  and  on  what  petition. 

§1748.  When  minor  may  nominate  guardian; 
when  not. 

§  1749.  When  appointment  may  be  made  by 
court,  when  minor  is  over  fourteen. 

§  1750.  Nomination  by  minors  after  arriving  at 
fourteen. 

§  1751.  Who  may  be  guardi.an.  Marriage  of 
suardi.in  does  not  affect  guardianship. 

§  1752.  Minor  having  no  father  or  mother.  [Re- 
pealed. 1 

§  1753.     Powers  and  duties  of  guardian. 

§  1754.     Bond  of  guardian,  conditions  of. 


§  1755.  Court  may  insert  conditions  in  order  ap- 
pointing guardian. 

§  1756.  Letters  of  guardianship  and  bond  of 
guardian  to  be  recorded. 

§  1757.  Maintenance  of  minor  out  of  income  of 
his  own  property. 

§  1758.      Guardian  to  give  bond.      Powers  limited. 

§  1759.  Power  of  courts  to  appoint  guardians 
and  next  friend  not  impaired. 

§  1760.  Transfer  of  proceedings  from  one  county 
to  another  county. 

§  1760.     M'hen  power  of  guardian  is  superseded. 

§  1761.  Special  notices  to  relatives  of  persons 
under  guardianship. 


§  1747.  Superior  court  to  appoint  guardians,  when,  and  on  what  petition. 
The  superior  court  of  each  county,  when  it  appears  necessary  or  convenient, 
may  appoint  guardians  for  the  persons  and  estates,  or  either  of  them,  of 
minors  who  have  no  guardian  legally  appointed  by  will  or  deed,  and  who  are 
inhabitants  or  residents  of  the  county,  or  who  reside  without  the  state  and 
have  estate  within  the  county.  Such  appointment  may  be  made  on  the  peti- 
tion of  a  relative  or  other  person  on  behalf  of  the  minor,  or  on  the  petition 
of  the  minor,  if  fourteen  years  of  age.  Before  making  such  appointment,  the 
court  must  cause  such  notice  as  such  court  deems  reasonable  to  be  given  to 
any  person  having  the  care  of  such  minor,  and  to  such  relatives  of  the  minor 
residing  in  the  county  as  the  court  may  deem  proper.  In  all  such  proceed- 
ings, when  it  appears  to  the  satisfaction  of  the  court,  either  from  a  verified 
petition,  or  from  affidavits,  that  the  welfare  of  the  minor  will  be  imperiled  if 
such  minor  is  allowed  to  remain  in  the  custod}^  of  the  person  then  having  the 
care  of  such  minor,  the  court  may  make  an  order  providing  for  the  tem- 
porary custody  of  such  minor  until  a  hearing  can  be  had  on  such  petition ; 
and  when  it  appears  to  the  court  that  there  is  reason  to  believe  that  such 
minor  will  be  carried  out  of  the  jurisdiction  of  the  court  before  which  the 
application  is  made,  or  will  suffer  some  irreparable  injury  before  compliance 
with  such  order  providing  for  the  temporary  custody  of  such  minor  can  be 
enforced,  such  court  may  at  the  time  of  making  such  order  providing  for  the 
temporary  custody  of  such  minor  cause  a  warrant  to  be  issued,  reciting  the 
facts,  and  directed  to  the  sheriff,  coroner,  or  constable  of  the  county,  com- 
manding such  officer  to  take  such  minor  from  the  custody  of  the  person  in 
whose  care  such  minor  then  is  and  place  such  minor  in  custody  in  accordance 
with  the  order  of  the  court. 


Guardian. 

1.  Powers    and    duties    of.     Post,    §§    1768 
et  seq. 

2.  And  ward.    See  Civ.  Code,  §§236-258. 

3.  Ad  litem.    Ante,  §§  372,   373,   1722;   post, 
§§  1759, 1769. 

4.  Seal  necessary  to  appointment  of.    Ante, 
§  153,  subd.  2. 


Minors. 

1.  Who  are.    Civ.  Code.  §§  25,  26. 

2.  Freeing   from   parental   authority  because 
of  abuse.    Civ.  Code.  §  203. 

3.  Authority    of    parent    ceases    when.     Civ. 
Code,  §  204. 

Legislation   §    1747.       1.   Enacted     March     11, 
1872}  based  on  Probate  Act,  §  336   (Guardian's 


§1747 


GUARDIAN    AND    WARD, 


1816 


Act,  §  1),  as  amended  by  Stats.  1861,  p.  603, 
■which  read:  "The  probate  judge  of  each  countv, 
when  it  shall  appear  necessary,  or  convenient, 
may  appoint  guardians  to  the  persons  and  estates, 
or  either  of  them,  of  minors,  who  have  no  guar- 
dian legally  appointed  by  will,  and  who  are  in- 
habitants, 'or  residents,  in  the  same  county,  or 
who  shall  reside  without  the  state  and  have  any 
estate  within  the  county,  such  appoiintment  may 
be  made  on  the  application,  by  petition,  of  a 
relative,  or  any  person  intrusted  [sic]  in,  or  be- 
friending, such  minor.  Before  making  such  ap- 
pointment, the  judge  shall  cause  such  notice  to 
be  given  to  the  relatives  of  the  minor  residing 
in  the  county,  and  to  any  person  under  whose 
care  such  minor  may  be,  as  he  shall  on  due  in- 
quiry, deem  reasonable."  When  enacted  in  1872, 
§  1747  read  as  at  present,  except  for  the  changes 
made  in  1873-74,   1880,  and  1903. 

2.  Amended   by  Code  Amdts.  1873-74,  p.  377, 

(1)  inserting  (a)  "or  both"  after  "either,"  and 
(b)  "or  deed"  after  "will";  (2)  substituting 
"having  care  of  such  minor"  for  "under  whose 
care  such  minor  may  be,  as  he  deems  reason- 
able," which  then  ended  the  section. 

3.  Amended  by  Code  Amdts.  1880,  p.  65.  (1) 
substituting  "superior  judge"  for  "probate  judge"  ; 

(2)  omitting  "or  both"  after  "either,"  which 
was  added  in  1873;  (3)  substituting  in  the  second 
sentence,  (a)  "on"  for  "in"  before  "behalf,"  (b) 
"the"  for  "such"  before  "minor,"  and  (c)  comma 
for  period  after  "minor,"  which  then  ended  the 
sentence;  (4)  adding  "or  on  the  petition  of  the 
minor,  if  fourteen  years  of  age"  after  "minor," 
at  end  of  the  second  sentence:  (5)  substituting 
(a)  "such"  for  "the"  before  "appointment."  (b) 
"court"  for  "judge,"  (c)  "as  such  court"  for 
"he"  before  "deems,"  and  (d)  "to  any  person 
having  the  care  of  such  minor,  and  to  such  rela- 
tives of  the  minor  residing  in  the  county  as  the 
court  may  deem  proper"  for  "to  the  relatives  of 
the  minor  residing  in  the  county,  and  to  any 
person  under  whose  care  such  minor  may  be,  as 
he  deems  reasonable." 

4.  Amendment  by  Stats.  1901,  p.  211;  un- 
constitutional.    See  note  ante,  §  .5. 

5.  Amended  by  Stats.  1903.  p.  204,  adding 
the  final  sentence,  beginning  "In  all  such  pro- 
ceedings." 

Nature  of  proceeding.  A  proceeding, 
under  this  article,  for  the  appointment  of 
a  guardian  of  the  person  and  estate  of  a 
minor,  is  special  and  summary,  and  is  not 
a  civil  action  as  defined  in  §  30,  ante.  Ex 
parte  Miller,  109  Cal.  643;  42  Pac.  428. 
Proceedings  affecting  infants  and  the  ap- 
pointment of  guardians  are  special  in  their 
nature,  and  must  be  had  in  accordance 
with  the  procedure  outlined  by  the  code. 
Clark  V.  Superior  Court,  20  Cal.  App.  305; 
128  Pac.  1018. 

Jurisdiction  of  subject-matter  conferred 
how.  By  the  sixth  article  of  the  constitu- 
tion, jurisdiction  is  conferred  upon  the  su- 
perior court  in  all  matters  in  probate;  thus 
that  court  is  given  control  over  the  persons 
and  estates  of  minors,  and  power  to  ap- 
point their  guardians.  Ex  parte  Miller,  109 
Cal.  643;  42  Pac.  428.  Thus,  the  court,  in 
appointing  a  guardian  of  a  minor,  does 
not  act  in  the  exercise  of  its  general  equity 
powers,  but  acts  in  a  special  proceeding, 
and  by  virtue  of  the  statutory  power  con- 
ferred upon  it,  under  this  article.  Guar- 
dianship of  Salter,  142  Cal.  412;  76  Pac. 
51.  The  provisions  of  §  203  of  the  Civil 
Code  are  not  a  limitation  upon  the  juris- 
diction of  the  superior  court,  in  guardian- 
ship proceedings,  to  determine  the  question 
as  to  whether  the  parents  of  a  minor  are 


for  any  reason  unfit  and  improper  persons 
to  have  the  custody  of  a  minor  child,  and, 
upon  the  ground  that  they  are  so  unfit 
and  improper,  to  appoint  another  the 
guardian  of  the  person  of  the  minor.  In 
re  Lundberg,  143  Cal.  402;  77  Pac.  156. 
The  superior  court  of  this  state  must  be 
presumed  to  have  jurisdiction  to  appoint 
a  succeeding  guardian  of  the  persons  and 
estates  of  minors,  in  the  absence  of  proof 
of  a  change  of  their  domicile  or  permanent 
residence  by  competent  authority,  where 
their  testamentary  guardian,  after  an  or- 
der permitting  heirs  to  remove  them  to  a 
sister  state  until  further  order  of  the 
court,  resigned  his  trust  and  was  dis- 
charged no  order  being  made  as  to  the 
minors,  who  remained  in  such  sister  state. 
Guardianship  of  Henning,  123  Cal.  214; 
79  Am.  St.  Rep.  43;  60  Pac.  702.  The 
superior  court  of  the  county  in  which  a 
minor  child,  abandoned  by  its  father,  re- 
sides, in  the  custody  of  its  grandmother, 
has  jurisdiction  to  appoint  her  as  guardian 
of  the  child,  although  the  father  resides  in 
a  different  countv.  Guardianship  of  Vance, 
92  Cal.  195;  28  Pac.  229. 

Jurisdiction  of  person  and  estate  ac- 
quired how.  The  filing  of  a  petition  show- 
ing the  necessity  for  the  appointment  of 
a  guardian  of  the  person  of  a  minor,  a 
resident  of  the  county,  and  the  giving  of 
the  notice  prescribed  by  the  court,  to  the 
person  having  the  care  of  the  minor,  no 
notice  to  any  other  person  having  been 
required,  guves  to  the  court  full  and  com- 
plete jurisdiction  to  make  an  appointment, 
good  as  against  any  collateral  attack.  In 
re  Lundberg,  143  Cal.  402;  77  Pac.  156. 
Thus,  under  this  section,  the  court,  on  giv- 
ing notice  to  the  person  having  the  cus- 
tody of  a  minor,  has  jurisdiction  to 
appoint  a  guardian  of  the  person  of  the 
minor,  without  giving  any  notice  to  the 
mother,  who  is  absent,  .and  whose  resi- 
dence is  unknown.  In  re  Lundberg,  143 
Cal.  402;  77  Pac.  156.  Notice  to  the  per- 
son having  the  care  of  the  minor  is  essen- 
tial, under  this  section  (In  re  Lundberg, 
143  Cal.  402;  77  Pac.  156),  to  give  the 
court  jurisdiction  of  the  proceeding,  and 
power  to  make  the  order  of  appointment 
(Estate  of  Eikerenkotter,  126  Cal.  54;  58 
Pac.  370) ;  but  no  notice  is  required  to 
be  given  the  minor';  being  of  tender  years, 
and  not  supposed  to  be  able  fully  to  pro- 
tect his  interests,  the  law  provides  that 
notice  shall  be  given  to  certain  persons, 
who  may  appear,  and  do  what  is  best  in 
his  interests.  Smith  v.  Biscailuz,  83  Cal. 
344;  21  Pac.  15;  23  Pac.  314.  The  court 
to  which  an  application  for  an  order  ap- 
pointing a  guardian  of  a  minor  is  made, 
will  always  make  inquiry  as  to  its  rela- 
tives, and  require  that  notice  shall  be 
given  them,  where  the  giving  of  such 
notice  is  practicable.  In  re  Lundberg,  143 
Cal.  402;   77  Pac.   156.     The  only  persons 
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to  be  notified  are  those  having  the  care 
of  the  minor,  and  such  relatives,  residing 
in  the  county,  as  the  court  may  deem 
proper;  the  relatives  to  be  notified,  and 
the  length  of  the  notice,  are  entirely  in 
the  discretion  of  the  iudge.  In  re  Chin 
Mee  Ho,  1-10  Cal.  263;  73  Pae.  1002.  This 
section,  authorizing  the  appointment  of  a 
guardian  of  the  person  of  a  minor,  with- 
out notice  having  been  given  to  the  parent, 
is  not  invalid  as  depriving  the  parent  of 
a  valuable  right  without  due  process  of 
Jaw:  the  state  has  a  right  to  provide  for 
the  disposition  and  custody  of  children. 
In  re  Luudberg,  143  Cal.  402;  77  Pac.  156. 
The  requirement  of  this  section,  that  the 
court  shall  cause  notice  to  be  given  to  any 
person  having  the  care  of  the  minor,  be- 
fore appointing  a  guardian,  is  mandatory: 
such  notice  is  necessary  to  give  the  court 
jurisdiction  to  make  the  order  of  appoint- 
ment. Guardianship  of  Eikerenkotter,  126 
Cal.  54;  58  Pac.  370.  Where  a  minor  re- 
sides out  of  the  state,  the  notice  to  be 
given  to  all  persons  interested  is  matter 
for  the  exclusive  judgment  of  the  probate 
judge;  the  manner  in  which  and  the  period 
for  which  the  notice  shall  be  given  are 
subject  entirely  to  his  direction.  Gronfier 
V.  Puymirol,  19  Cal.  629.  Under  this  sec- 
tion and  §  1751,  post,  and  §  246  of  the  Civil 
Code,  the  superior  court  has  not  unlimited 
discretion  to  appoint  a  guardian  for  a 
minor,  other  than  the  father  or  mother, 
if,  in  its  opinion,  the  interests  of  the  minor 
would  be  thereby  subserved.  Guardianship 
of  Campbell,  130  Cal.  380;  62  Pac.  613. 
No  notice  to  relatives  of  the  minor,  resid- 
ing without  the  county,  is  essential  to  the 
jurisdiction  of  the  court;  and  it  is  within 
the  discretion  of  the  court  to  determine 
what  relatives  of  the  minor,  residing 
within  the  county,  shall  be  notified,  and 
how  they  shall  be  notified  (In  re  Lund- 
berg,  143  Cal.  402;  77  Pac.  150);  and  no 
notice  is  required  to  be  given  to  the  per- 
son applying  to  be  appointed  guardian  of 
the  minor's  estate,  who  has  the  custody  of 
the  person  of  the  minor.  Asher  v,  Yorba, 
125  Cal.  513;  58  Pac.  137,  The  superior 
court  of  one  county,  in  which  a  petition 
for  letters  of  guardianship  of  a  minor  was 
filed,  and  citation  issued  and  served  upon 
all  the  parties  interested,  having  jurisdic- 
tion to  hear  and  determine  the  question 
of  the  residence  of  the  minor,  the  need  of 
a  guardian,  and  the  propriety  of  appoint- 
ing the  petitioner,  cannot  be  deprived  of 
that  jurisdiction  by  subsequent  proceed- 
ings in  the  superior  court  of  another 
county.  Guardianship  of  Danneker,  67  Cal. 
643;  8  Pac.  514.  Where  the  court  granted 
an  order  permitting  a  testamentary  guar- 
dian to  remove  a  minor  to  a  sister  state 
until  its  further  order,  the  failure  of  such 
court  to  order  the  return  of  the  minor  to 
this    state,    when    the    guardian    was    dis- 


charged, creates  no  presumption  that  it 
abandoned  jurisdiction  of  the  person  of 
the  minor.  Guardianship  of  Henning,  128 
Cal.  214;  79  Am.  St.  Rep.  43;  60  Pac.  762. 
The  fact  of  service,  and  not  the  proof  of 
service,  gives  a  court  jurisdiction  to  hear 
and  determine;  and  the  absence  of  proof 
of  service  does  not  affirmatively  show  a 
lack  of  jurisdiction  upon  the  face  of  the 
record.  Guardianship  of  Eikerenkotter,  126 
Cal.  54;  58  Pac.  370.  The  court  has  dis- 
cretion to  order  that  notice  of  the  appoint- 
ment be  given  by  posting,  without  requir- 
ing personal  service  of  citation  upon  the 
relatives  of  the  minor  within  the  county. 
Asher  v.  Yorba,  125  Cal,  513;  58  Pac,  137, 
Publication  in  a  newspaper  for  five  days 
is  sufficient  notice,  Gronfier  v,  Puymirol, 
19  Cal.  629, 

Notice  waived  how.  Where  the  parents 
of  a  minor  appear  in  person  and  by  at- 
torney at  the  hearing  of  the  petition  of  a 
third  party  for  appointment  as  guardian 
of  such  minor,  the  giving  of  notice,  to 
that  extent,  becomes  immaterial.  Ex  parte 
Miller,  109  Cal.  643;  42  Pac.  428.  Where 
a  testamentary  guardian  of  the  persons 
and  estates  of  minors  obtained  an  order 
permitting  him  to  remove  them  to  another 
state,  and  afterwards  resigned  and  was 
discharged,  and  appeared,  without  objec- 
tion, in  opposition  to  the  application  of 
another  person  to  be  appointed  a  succeed- 
ing guardian  of  their  persons  and  estates, 
it  cannot  be  objected,  upon  appeal,  that 
he  had  no  right  to  contest  the  appoint- 
ment, and  ought  not  to  be  heard  upon  ap- 
peal, without  first  bringing  the  minors 
within  the  jurisdiction,  he  not  being  in 
default  in  that  regard.  Guardianship  of 
Henning,  128  Cal.  214;  79  Am.  St.  Ecp. 
43;  60  Pac.  762.  An  order  appointing  a 
guardian  for  a  minor  under  fourteen  years 
is  not  void  for  want  of  formal  notice  to 
the  person  having  custody  of  the  minor, 
and  to  resident  relatives  of  the  minor,  if 
all  persons  entitled  to  such  notice  appear 
and  consent  to  the  appointment  (Smith  v. 
Biscailuz,  83  Cal.  344;  21  Pac.  15;  23  Pac. 
314);  and  where  the  only  persons  entitled 
to  notice  were  two  persons  jointly  petition- 
ing for  the  appointment,  and  one  of  them 
was  found  to  be  the  father  of  the  minor, 
and  his  only  relative,  and  he  had  actual 
notice  of  the  appointment,  and  was  present 
and  consenting  thereto,  no  other  notice 
was  requisite  to  the  jurisdiction  to  a])poiut 
the  guardian.  In  re  Chin  Mee  Ho,  140  Cal. 
263;  73  Pac.  1002.  One  appointed  guar- 
dian of  a  minor,  who  has  accepted  the 
appointment,  and  become  possessed  of  the 
minor's  estate,  is  estopped  from  denying 
the  jurisdiction  of  the  court  or  the  legal- 
ity of  his  appointment.  Fox  v.  Minor,  32 
Cal.  Ill;  91  Am.  I>ec.  566.  There  is  no 
estoppel  to  deny  the  fact  of  guardianship 
by  reason  of  neglect  to  give  the  bond  re- 


§1747 


GUARDIAN   AND   WARD. 


1818 


quired  by  §  1754,  post,  where  no  money 
or  property  has  been  received  by  virtue 
of  the  appointment.  Murphy  v.  Superior 
Court,  84  Cal.  592;  24  Pac.  310. 

Temporary  custody  changed  when. 
Pending  the  hearing  of  a  petition  for  let- 
ters of  guardianship  of  a  child,  the  court 
has  power,  upon  a  verified  petition,  or 
upon  aflSdavits,  to  change  the  temporary 
custody  of  the  child,  where  it  is  shown 
that  its  welfare  will  be  imperiled  if  it  is 
allowed  to  remain  in  the  care  of  the  one 
having  custody.  Clark  v.  Superior  Court, 
20  Cal.  App.  305;  128  Pac.  1018.  To  au- 
thorize the  court  to  change  the  temporary 
custody  of  a  child,  pending  the  hearing 
of  a  petition  for  letters  of  guardianship 
over  it,  there  must  be  a  motion  before  the 
court,  and  some  evidence  that  the  best  in- 
terests of  the  child  will  be  imperiled  un- 
less such  an  order  is  made.  Clark  v.  Su- 
perior Court,  20  Cal.  App.  305;  128  Pac. 
1018. 

Testamentary  appointment.  The  supe- 
rior court  has  general  jurisdiction  of  the 
appointment  of  guardians,  and,  as  an  in- 
cident to  its  jurisdiction,  it  has  the  power 
to  hear  and  determine  whether  a  testa- 
mentary guardian  has  been  legally  ap- 
pointed or  not;  but  if  the  fact  of  the  ap- 
pointment of  a  guardian  by  will  or  deed 
is  established,  the  superior  court  has  no 
jurisdiction  to  appoint  a  guardian,  and  an 
order  appointing  a  guardian  would  be  a 
nullity.  Murphy  v.  Superior  Court,  84  Cal. 
592;  24  Pac.  310.  A  guardian  appointed 
by  deed  must  be  considered  as  a  testamen- 
tary guardian,  since  the  appointment  does 
not  take  effect  until  the  death  of  the 
parent;  and  in  order  to  become  a  guardian 
by  deed,  it  is  not  enough  that  he  is  named 
in  the  deed  as  guardian,  but  he  must  also 
qualify  by  giving  bond,  as  required  of 
testamentary  guardians.  Murphy  v.  Su- 
perior Court,  84  Cal.  592;  24  Pac.  310. 
The  mother's  consent  to  the  father's  testa- 
mentary appointment  may  be  effectually 
given  after  the  father's  death,  as  well  as 
before.  Guardianship  of  Baker,  153  Cal. 
537;  96  Pac.  12.  On  a  contest  over  the 
guardianship  of  minor  children,  the  will 
of  the  deceased  father,  in  which  he  made  a 
testamentary  appointment,  cannot  be  con- 
sidered, if  not  accompanied  by  the  written 
consent  of  the  mother.  Guardianship  of 
Snowball,  156  Cal.  240;  104  Pac.  444. 

Parent's  rights  to  letters  of  guardian- 
ship. Guardianship  by  nature  extends 
only  to  the  custody  of  the  person  of  the 
ward,  and  not  to  his  property:  to  entitle 
the  guardian  to  manage  the  property  of 
his  ward,  he  must  be  duly  appointed  by 
some  competent  public  authority.  Kendall 
v.  Miller,  9  Cal.  592.  The  right  of  the 
parent  of  a  minor  child  to  its  custody  is 
not  a  property  right:  it  is  subject  to  be 
reasonably    limited    and    restricted    under 


the  discretionary  power  of  a  court.  Clark 
v.  Superior  Court,  20  Cal.  App.  305;  128 
Pac.  1018.  A  change  in  the  custody  of  a 
minor,  on  a  petition  for  letters  of  guar- 
dianship over  it,  and  where  it  is  not  in  the 
custody  of  either  parent,  may  be  ordered 
whenever  it  appears  to  be  for  the  best 
interests  of  the  child  that  the  change  be 
made.  Clark  v.  Superior  Court,  20  Cal. 
App.  305;  128  Pac.  1018.  The  father  and 
mother,  being  the  natural  guardians  of  a 
minor  child,  can  be  deprived  of  the  cus- 
tody of  its  person,  only  by  a  proceeding 
under  §  203  of  the  Civil  Code:  the  superior 
court  has  no  jurisdiction,  in  any  proceed- 
ing not  inaugurated  under  that  section, 
to  commit  the  custody  of  the  child  of  nat- 
ural parents  to  a  stranger.  In  re  Hunt, 
103  Cal.  355;  37  Pac.  206.  Where  a  father 
leaves  his  children,  under  fourteen  years 
of  age,  to  be  cared  for  and  suijported  by 
their  grandmother,  and  at  various  times 
declares  his  intention  never  to  reclaim 
them,  his  abandonment  of  them  is  suffi- 
ciently shown,  and,  as  against  him,  the 
grandmother  is  entitled  to  their  guardian- 
ship (Guardianship  of  Vance,  92  Cal.  195; 
28  Pac.  229);  but  where  the  father  of  a 
minor  under  fourteen  years  of  age  is 
competent  to  act  as  his  guardian,  he  is 
entitled  to  letters,  to  the  exclusion  of  the 
grandmother  of  such  minor.  Guardianship 
of  Salter,  142  Cal.  412;  76  Pac.  51.  A 
father  forfeits  his  guardianship  of  his 
child  under  the  age  of  fourteen  years, 
where  he  abandons  it,  and  he  can  no 
longer  claim  its  custody.  Guardianship  of 
Vance,  92  Cal.  195;  28  Pac.  229.  In  guar- 
dianship proceedings,  a  father  may  be  de- 
prived of  the  custody  of  his  child,  but 
he  is  under  no  obligation  to  compensate 
the  guardian  for  the  support  of  such  child; 
on  the  contrary,  he  is  no  longer  liable  for 
its  support.  Guardianship  of  Ross,  6  Cal. 
App.  597;  92  Pac.  671. 

What  residence  required.  The  jurisdic- 
tion to  appoint  a  guardian  for  infants, 
under  the  American  system,  is  entirely 
local,  and  the  superior  court  has  no  juris- 
diction to  appoint  a  guardian  for  infants 
absent  from  the  state;  the  fact  that  their 
domicile  is  in  the  state  is  immaterial,  and 
is  no  test  of  jurisdiction  to  appoint  a 
guardian  for  them.  De  la  Montanya  v.  De 
la  Montanya,  112  Cal.  131;  44  Pac.  354. 
Thus,  the  superior  court  of  the  county  of 
which  a  minor  is  an  inhabitant  or  resi- 
dent has  jurisdiction  to  appoint  a  guar- 
dian for  him  (Guardianship  of  Raynor,  74 
Cal.  421;  16  Pac.  229);  and  a  minor  must 
be  an  inhabitant  or  resident  of  the  county 
in  which  the  appointment  of  the  guardian 
of  his  person  and  estate  is  made,  in  order 
that  the  court  may  have  jurisdiction  to 
make  the  appointment.  Guardianship  of 
Taylor,  131  Cal.  180;  63  Pac.  345.  The 
place  of  birth  of  a  minor,  and  the  former 
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residence  of  his  deceased  parents,  in  the 
county  where  the  court  assumes  to  appoint 
a  guardian,  does  not  confer  upon  such 
court  jurisdiction,  where  the  surviving 
father  placed  the  child  in  the  care  and  cus- 
todv  of  relatives  in  another  countv.  Guar- 
dianship of  Taylor,  131  Cal.  ISO;' 63  Pac. 
345.  Where  a  vacancy  occurs  in  the  guar- 
dianship of  a  minor  after  he  has  estab- 
lished a  legal  residence  in  a  county  other 
than  that  in  which  the  guardian  was  ap- 
pointed, the  superior  court  of  that  county 
has  jurisdiction  to  appoint  another  guar- 
dian for  him,  to  the  exclusion  of  the 
county  of  the  first  appointment.  Guardian- 
ship of  Eaynor,  74  Cal.  421;  16  Pac.  229. 
The  general  rule  that  the  residence  of  the 
father  during  his  life  is  the  residence  of 
his  unmarried  minor  child,  does  not  apply 
where  the  child  is  under  fourteen  years 
of  age,  and  has  been  abandoned  by  the 
father.  Guardianship  of  Vance,  92  Cal. 
195;  28  Pac.  229.  A  minor  who  continu- 
ously resides  for  a  period  of  three  years 
in  a  particular  county,  and  during  that 
time  makes  his  home  exclusively  there, 
becomes  an  inhabitant  or  resident  thereof, 
within  the  meaning  of  this  section.  Guar- 
dianship of  Eaynor,  74  Cal.  421;  16  Pac. 
229.  The  residence  of  a  minor  child, 
abandoned  by  its  father,  with  its  grand- 
mother, is  not  changed  by  its  surreptitious 
removal  bv  the  father  to  another  county. 
Guardianship  of  Vance,  92  Cal.  195;  28 
Pac.  229.  Where  the  sister  of  a  minor 
makes  an  application  for  appointment  as 
his  guardian,  pending  which  such  minor 
is  properly  adopted  in  proceedings  had  in 
the  county  of  his  legal  residence,  an  or- 
der, made  in  the  county  of  the  sister's 
residence,  appointing  her  as  guardian,  is 
erroneous.  Guardianship  of  Taylor,  131 
Cal.  180;  63  Pac.  345. 

Eights  of  guardian  acquired  when.  A 
guardian  of  the  property  of  minor  chil- 
dren, appointed  by  the  court,  does  not 
become  a  guardian,  unless  he  gives  the 
bond  required  by  §  1754,  post.  Murphy  v. 
Superior  Court,  84  Cal.  592;  24  Pac.  310. 
One  wrongfully  intermeddling  with  the 
property  of  an  infant  is  sometimes  held, 
by  equity,  as  a  guardian,  but  only  (as  in 
the  eases  of  an  administrator  de  son  tort) 
for  the  purpose  of  an  accounting;  he  ac- 
quires none  of  the  rights  of  a  guardian. 
Aldrich  v.  Willis,  55  Cal.  81. 

Order  vacated  when.  An  order  appoint- 
ing a  guardian  of  the  person  and  estate 
of  a  minor  may  be  vacated  at  any  time, 
if  the  record  of  the  appointment  discloses 
affirmatively  upon  its  face  that  the  order 
was  void  for  want  of  jurisdiction  of  the 
court  to  make  it;  otherwise  the  order  can- 
not be  vacated  after  six  months  from  its 
date.  Estate  of  Eikerenkotter.  126  Cal. 
54;  58  Pac.  370.  Tn  a  proceeding  for  the 
appointment  of  the  guardian  of  a   minor, 


a  finding  that  the  minor  was  a  resident 
of  the  county  in  which  the  proceeding  was 
instituted  is  of  a  jurisdictional  fact,  and 
is  conclusive,  in  the  absence  of  fraud  or 
mistake.  Guardianship  of  Baker,  153  Cal. 
537;  96  Pac.  12.  A  proceeding  by  which 
a  parent  is  deprived  of  the  custody  of  his 
minor  child,  to  which  custody  he  is  en- 
titled, is  a  proceeding  adverse  "to  him;  and 
when  such  proceeding  is  taken  against  tho 
parent,  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  a  season- 
able application  for  the  vacating  thereof 
should  undoubtedly  be  granted.  Guardian- 
ship of  Van  Loan,  142  Cal.  423;  76  Pac. 
37.  Where,  after  the  appointment  of  a 
guardian  of  a  minor,  it  appears  that  a 
parent  has  been  fraudulently  deprived  of 
its  custody  by  the  proceedings,  the  order 
may  be  annulled  or  vacated  by  appropriate 
proceedings;  the  court  having  jurisdiction 
of  the  guardianship  proceedings  will,  upon 
seasonable  application  bj'  the  parent,  who 
did  not  in  fact  have  notice,  liberally  ex- 
ercise its  discretionary  power  to  give  the 
parent  full  opportunity  to  be  heard  as  to 
the  necessity  for  the  appointment  of  an- 
other as  guardian.  In  re  Lundberg,  143 
Cal.  402;  77  Pac.  156.  The  court,  upon 
the  application  of  a  mother  for  an  order 
vacating  the  appointment  of  the  grand- 
mother as  the  guardian  of  her  minor  child, 
on  the  ground  that  she  was  deprived  of  its 
custody  through  surprise,  etc.,  properly  re- 
fused to  hear  testimony  as  to  the  ability 
and  fitness  of  the  mother  properly  to  care 
for  the  child;  the  court  cannot  thereupon 
determine  any  question  as  to  the  ultimate 
custodv  of  the  child.  Guardianship  of  Van 
Loan,  142  Cal.  423;  76  Pac.  37. 

Order  conclusive  how  far.  The  right  of 
a  guardian  to  the  custody  of  a  minor 
can  be  attacked  collaterally,  only  upon 
the  ground  of  want  of  jurisdiction  in  the 
superior  court  to  make  the  order  of  ap- 
pointment; and  when,  upon  proceedings  in 
habeas  corpus,  the  respondent  justifies  his 
custody  of  the  minor  by  such  an  order, 
an  impeachment  thereof  is  a  collateral 
attack.  In  re  Lundberg,  143  Cal.  402;  77 
Pac.  156.  The  appointment  of  a  guardian 
of  the  estate  of  a  minor  cannot  be  col- 
laterally attacked  for  insufficiency  of  the 
notice  to  the  relatives  of  the  minor,  of  the 
application  for  guardianship,  where  the 
record  recites  that  all  the  near  relatives 
of  the  minor  in  the  county  consented  to 
the  appointment.  Burroughs  v.  De  Couts, 
70  Cal.  361;  11  Pac.  734.  ^\Tiere  the  peti- 
tion for  the  appointment  of  a  guardian 
of  a  minor  alleged  the  abandonment  of 
the  child  by  the  parent,  and  the  order  of 
appointment  does  not  so  recite,  but  recites 
that  the  parent  was  an  improper  person 
to  have  the  custody  of  the  child,  which 
was  not  alleged,  the  question  of  the  suffi- 
ciency of  the  findings  to  support  the  order 
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cannot  be  considered  upon  a  collateral  at- 
tack; the  order  is  not  void  for  failure  to 
find  or  recite  facts  upon  which  the  juris- 
diction depends.  In  re  Lundberg,  143  Cal. 
402;  77  Pac.  156.  The  absence  of  service 
upon  the  person  having  the  custody  of  the 
minor  may  be  proved  by  evidence  aliunde, 
under  an  application,  made  within  six 
months,  to  vacate  the  appointment;  but, 
after  the  lapse  of  that  period,  the  appli- 
cant can  produce  no  evidence  aliunde,  and 
is  conclusively  bound  by  the  record.  Es- 
tate of  Eikerenkotter,  126  Cal.  54;  58 
Pac.  370.  It  is  no  objection  to  the  validity 
of  an  order,  in  an  action  for  a  divorce, 
awarding  the  custody  of  a  minor  child  of 
the  parties,  to  a  grandparent,  at  the  ex- 
pense of  the  husband,  that  there  were  no 
proceedings  under  this  article,  prescribing 
the  proceedings  for  the  appointment  of 
guardians  generally.  Ex  parte  Gordan,  95 
Cal.  374;  30  Pac.  561.  Where  the  appoint- 
ment of  a  guardian  involved  the  deter- 
mination of  the  alleged  paternity  of  the 
child,  by  a  competent  tribunal,  the  right 
of  the  duly  appointed  guardian  to  the  cus- 
tody of  the  child  cannot  be  questioned 
upon  habeas  corpus,  regardless  of  the  fact 
of  paternity.  In  re  Chin  Mee  Ho,  140  Cal. 
263;  73  Pac.  1002.  Third  persons  cannot 
question  the  validity  of  the  order  appoint- 
ing a  guardian,  upon  any  allegation  that 
insuflScient  notice  was  given  of  the  hearing 
of  the  application  for  the  appointment. 
Gronfier  v.  Puymirol,  19  Cal.  629. 

Order  valid  when.  Although  upon  the 
death  of  the  owner  of  a  Mexican  grant  in 
1844,  his  property  vested  at  once  in  his 
heirs,  and  there  could  be  no  administration 
on  his  estate  after  the  acquisition  of  Cali- 
fornia and  the  organization  of  the  state 
government,  yet  the  probate  court  had 
jurisdiction  to  appoint  a  guardian  of  his 
minor  children,  under  the  act  of  April  19, 
1850,  and  the  order  was  not  void  because 
the  guardian  was  also  appointed  adminis- 
trator of  the  estate,  or  because  it  was  enti- 
tled "In  the  matter  of  the  estate"  of  the 
deceased,  and  directed  that  letters  of  guar- 
dianship of  the  heirs  be  granted,  without 
naming  them,  where  it  appears  that  they 
were  known.  Eeed  v.  Ring,  93  Cal.  96;  28 
Pac.  851. 

New  application  may  be  made  when. 
The  dismissal  of  guardianship  proceedings 
in  the  case  of  a  minor  child  is  without 
prejudice;  and  if  the  interests  of  the  child 
so  demand,  a  new  application  for  letters 
may  be  made,  or  other  appropriate  pro- 
ceedings taken.  Guardianship  of  Van 
Loan,  142  Cal.  423;  76  Pac.  37. 

Guardianship  proved  how.  The  testi- 
mony of  a  ward,  that  a  certain  person  is 
her  guardian,  when  not  objected  to,  is 
sufficient  evidence  of  the  fact  of  his  guar- 
dianship. Morrell  v.  Morgan,  65  Cal.  575; 
4  Pac.  580;  and  see  Prentice  v.  Miller,  82 
Cal.  570;  23  Pac.  189. 


Findings.  Where  two  persons  filed  in- 
dependent petitions  for  appointment  as 
guardian,  and  no  answer  was  filed  to 
either,  no  findings  are  necessary,  upon  a 
hearing  of  the  two  petitions  together. 
Guardianship  of  Lewis,  137  Cal.  682;  70 
Pac.  926.  Upon  a  contest  between  a 
father  and  a  maternal  grandparent  for  the 
guardianship  of  a  minor,  an  order  appoint- 
ing the  grandparent  as  guardian  is  not  sus- 
tained by  the  findings,  unless  the  court 
finds  that  the  father  is  incompetent:  a 
mere  finding  that  the  appointment  of  the 
grandparent  is  for  the  best  interests  of  the 
minor,  as  to  its  temporal  mental  and  moral 
welfare,  is  insufficient.  Guardianship  of 
Campbell,  130  Cal.  380;  62  Pac.  613;  Guar- 
dianship of  Salter,  142  Cal.  412;  76  Pac. 
51. 

Appeal.  An  order  of  the  probate  court, 
appointing  a  guardian  of  a  minor,  is  an 
appealable  order,  and  the  appellate  court 
will  not  entertain  jurisdiction  of  an  ap- 
peal from  an  order  refusing  to  revoke  that 
order.  Guardianship  of  Get  Young,  90 
Cal.  77;  27  Pac.  158.  Where  a  petition 
is  filed  Ijy  a  person,  other  than  the  parents 
of  a  minor,  for  appointment  as  guardian, 
and  the  parents  are  served  with  notice  of 
the  hearing,  and  appear  thereat,  the  action 
of  the  court  in  appointing  the  petitioner 
as  guardian  is  in  the  nature  of  a  judgment, 
from  which  an  appeal  may  be  taken.  Ex 
parte  Miller,  109  Cal.  643;  42  Pac.  428. 
An  order  setting  aside  an  order  appointing 
a  guardian  ad  litem  for  an  incompetent 
person  is  not  appealable.  Estate  of  Hatha- 
way, 111  Cal.  270;  43  Pac.  754.  An  ap- 
peal from  the  order  appointing  a  guardian 
must  be  taken  within  sixty  days  after  the 
entry  of  the  order.  Ex  parte  Miller,  109 
Cal.  643;  42  Pac.  428.  Where  all  of  the 
evidence  taken  upon  the  hearing  of  two 
independent  petitions  for  appointment  as 
guardian  of  a  minor,  is  brought  up  by  bill 
of  exceptions,  and  there  is  sufficient  evi- 
dence to  sustain  the  appointment  made, 
the  decision  of  the  question  of  fact  as  to 
which  was  the  proper  person  to  receive  the 
appointment  will  not  be  disturbed  upon 
appeal.  Guardianship  of  Lewis,  137  Cal. 
682;  70  Pac.  920. 

CODE  COr^MISSIONERS'  NOTE.  Stats.  1861, 
p.  603,  §  1;  Wilson  v.  Roach,  4  Cal.  362;  Nor- 
ris  V.  Harris,  15  Cal.  227.  See  Haymond  and 
Euroh's  Ann.  Civ.  Code,  "Guardian  and  Ward." 
§§236-2.57,  inclusive,  and  notes.  Section  242 
of  the  Civil  Code  declares  that  "No  person, 
whether  a  parent  or  otherwise,  has  any  power 
as  guardian  of  property,  except  by  appointment 
as  hereinafter  provided";  and  by  §  241  it  is  pro- 
vided that  a  guardian  of  the  person  may  be  ap- 
pointed by  a  will  of  the  parent.  In  Norris  v. 
Harris,  15  Cal.  255,  it  was  held,  "that  the  stat- 
ute of  this  state,  in  relation  to  guardians,  is  only 
applicable  to  cases  where  there  is  no  direction, 
by  will,  as  to  the  disposition  of  the  estate  left 
to  the  wards.  If  such  estate  were  given,  sub- 
ject to  a  right  of  sale  or  exchange  in  the  guar- 
dian, and  thereby  to  acquire  propertj',  for  tlicir 
benefit,  of  a  different  character,  it  is  difficult  to 
perceive  in  what  respect  the  policy  or  letter  of 
the  law  would  be  contravened.      The  object  of  the 
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in  note  to  §  1778,  post.  Before  appointment  to 
ascertain  facts  concerning  property.  Bennett  v. 
Bryne,  2  Barb.  Ch.  216.  What  powers  tlie  dis- 
trict court  of  this  state  has  in  tliese  matters. 
Wilson  V.  Roach,  4  Cal.  362.  Jurisdictional  act 
that  of  appointing  guardian.  McLoskey  v.  Reid, 
4  Bradf.  334  ;  see  also  Brown  v.  Lynch,  2 
Bradf.  214.  But  see  section  248  of  the  Civil 
Code,  as  to  residence;  see  also  §  244,  Id.,  as  to 
property  in  this  state,  where  the  ward  is  out 
of  the  state.  Wishes  of  deceased  parents  and 
living  relatives,  when  and  how  far  considered  in 
making  appointment.  Cozine  v.  Horn,  1  Bradf. 
143. 


law,  when  there  has  been  a  testamentary  ap- 
pointment of  guardian,  is,  as  we  conceive,  to  pre- 
serve the  property  for  the  benefit  of  the  wards, 
so  as  to  effectuate  and  not  defeat  the  intentions 
of  the  testator.  This  view  is  strenjrthened  by 
the  consideration  that  there  is  no  limitation  by 
the  law  of  this  state  upon  the  power  of  disposi- 
tion by  will.  The  statute  is  only  operative  whore 
there  is  no  testamentary  power."  Section  243 
of  the  Civil  Code  recognizes  this  chapter,  con- 
trolling the  appointment  of  guardians,  when  a 
minor  heir  is  not  estopped  by  an  order  confirm- 
ing a  sale  by  an  administrator.  See  Townsend 
V.  Tallant,  33  Cal.  54;  91  Am.  Dec.  617;  De  la 
Montagnie   v.   Union   Ins.   Co.,   42   Cal.   290,    cited 

§  1748.  V/hen  minor  may  nominate  guardian;  when  not.  If  the  minor  is 
under  the  age  of  fourteen  years,  the  court  may  nominate  and  appoint  his 
guardian.  If  he  is  fourteen  years  of  age,  he  may  nominate  his  own  guardian, 
who,  if  approved  by  the  court,  must  be  appointed  accordingly. 

the  court,  to  nominate  a  suitable  person. 
In  re  Lundberg,  143  Cal.  402;  77  Pac.  156. 
Court  need  not  appoint  minor's  ap- 
pointee. The  court  is  not  required  to  re- 
gard the  preferences  of  the  ward  in  the 
appointment  of  a  guardian,  but  may  ap- 
point any  suitable  person.  Guardianship 
of  Coburu,  165  Cal.  202;  131  Pac.  352. 


Eight    of   Infant   to    select   his   own    guardian. 

See  note  Ann.  Cas.  1912C,  477. 

CODE  COMMISSIONERS'  NOTE.  Court  to  be 
governed  by  the  preference  of  the  minor  when. 
See  Haymond  and  Burch's  Ann.  Civ.  Code,  §  246, 
and  note.  An  uncle  preferred  to  a  stranger — 
Morehouse  v.  Cooke,  Hopk.  Ch.  (N.  Y.)  226; 
see  note  to  preceding  section. 


Legislation  §  1748.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act,  §337;  Guardian's 
Act,  §  2),  (1)  substituting  period  for  semicolon 
after  "his  guardian,"  (2)  omitting  "and"  before 
"if  he  is,"  and  beginning  a  new  sentence  with 
"If,"  and   (3)    substituting  "must"   for  "shall." 

2.  Amended  by  Code  Amdts.  1880.  p.  65,  (1) 
substituting  "court"  for  "probate  judge"  in  the 
first  instance;  (2)  omitting  "above"  before 
"fourteen"  in  the  second  sentence;  and  (3)  sub- 
stituting "court"  for  "judge"  in  the  last  instance. 

Construction  of  code  sections.  This  sec- 
tion and  §  1749,  post,  substantially  provide 
that  where  a  minor  is  of  the  age  of  four- 
teen years,  or  more,  the  court  may  appoint 
a  guardian  for  him,  only  after  he  has  nom- 
inated his  own  guardian,  or  has  neglected 
for   ten   days,   after   being   duly   cited   by 

§  1749.  When  appointment  may  be  made  by  court,  when  minor  is  over 
fourteen.  If  the  guardian  nominated  by  the  minor  is  not  approved  by  the 
court,  or  if  the  minor  resides  out  of  the  state,  or  if,  after  being  duly  cited  by 
the  court,  he  neglects  for  ten  days  to  nominate  a  suitable  person,  the  court 
or  judge  may  nominate  and  appoint  the  guardian  in  the  same  manner  as  if 
the  minor  were  under  the  age  of  fourteen  years. 

72  Cal.  21;  13  Pac.  48.  In  determining 
who  shall  have  the  custody  of  a  child,  a 
consideration  for  the  welfare  of  the  child 
is  of  paramount  importance.  Guardianship 
of  Allen,  162  Cal.  62.3;  124  Pac.  237;  Rus- 
sell V.  Russell,  20  Cal.  App.  4,57;  129  Pac. 
467;  Clark  v.  Superior  Court,  20  Cal.  App. 
305;  128  Pac.  1018. 


Legislation  §  1749.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act,  §  338;  Guardian's 
Act,  §  3),  substituting  (1)  "is"  for  "shall."  (2) 
"resides"  for  "shall  reside";  and  (3)  "neglects" 
for  "shall  neirlect." 

2.  Amended  by  Code  Amdts.  18S0,  p.  65,  (1) 
substituting  "court"  for  "judge"  in  the  first  two 
instances,  and  (2)  inserting  "court  or"  before 
"judge"  in  the  last  instance. 

Guardian  selected  how.  A  minor  may 
be  cited  to  appear  and  nominate  a  guar- 
dian.   People  V.  Hibernia  Sav.  &  L.  Soc., 


CODE  COKMISSIONEES'  NOTE.    Consult  note 
to  §  1747,  ante. 


§  1750.  Nomination  by  minors  after  arriving^  at  fourteen.  "When  a 
guardian  has  been  appointed  by  the  court  for  a  minor  under  the  age  of  four- 
teen years,  the  minor,  at  any  time  after  he  attains  that  age,  may  nominate 
his  own  guardian,  sub.ject  to  the  approval  of  the  court. 


Lejuslation  S  1750.  1.  Enacted  March  11, 
1S72,  in  the  e.\act  language  of  Probate  Act, 
§   339    (Guardian's  Act,   §  4). 

2.  Amended  by  Code  Amdts.  3  880,  p.  65,  sub- 
stituting    "court"     for     "probate     judge"     at     the 


end  of  the  section. 

3.  Amrndnient    by    Stats.    1901,    p.    235;    un- 
constitutional.    See  note  ante.  §  5. 

4.  Amended    by    Stats.    1907,   p.    943,    substi- 
tuting "nominate"  for  "appoint." 


§  1751.  V/ho  may  be  guardian.  Marriage  of  guardian  does  not  affect 
guardianship.  The  father  or  the  mother  of  a  minor  child  under  the  age  of 
fourteen  years,  if  found  by  the  court  competent  to  discharge  the  duties  of 
guardianship,  is  entitled  to  be  appointed  a  guardian  of  such  minor  child,  in 
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preference  to  any  other  person.  The  person  nominated  by  a  minor  of  the 
age  of  fourteen  years  as  his  guardian,  whether  married  or  unmarried,  may, 
if°found  by  the  court  competent  to  discharge  the  duties  of  guardianship,  be 
appointed  as  such  guardian.  The  authority  of  a  guardian  is  not  extin- 
guished nor  affected  by  the  marriage  of  the  guardian. 

aunt  of  the  child,  to  whom  the  father  had 
given  its  custody.  Guardianship  of  Gal- 
leher,  2  Gal.  App.  364;  84  Pac.  352.  It  is 
the  duty  of  the  court  to  appoint  the  father 
or  the  mother  of  a  minor  child,  under  the 
age  of  fourteen  years,  as  its  guardian,  if 
such  parent  is  found  competent  to  dis- 
charge the  duties  of  guardianship  (Guar- 
dianship of  Forrester,  162  Cal.  493;  123 
Pac.  283);  but  in  awarding  the  guardian- 
ship of  orphan  minors,  the  court  is  to  be 
governed  bj'  what  appears  to  be  for  the 
best  interests  of  the  children,  in  respect 
to  their  mental  and  moral  welfare;  and  the 
question  of  such  welfare  is  one  of  fact. 
Guardianship  of  Dellow,  1  Cal.  App.  529; 
82  Pac.  558.  A  competent  father  is  enti- 
tled to  letters  of  guardianship  in  pref- 
erence to  the  grandmother,  though  the 
child's  health  and  welfare  would  be  pro- 
moted by  granting  guardianship  to  the 
grandmother.  Guardianship  of  Forrester, 
162  Cal.  493;  123  Pac.  283.  Where  the 
court  finds  that  it  is  for  the  best  interests 
of  a  minor  that  his  godmother  should  have 
control  of  him,  rather  than  hip  aunt,  and 
the  finding  is  sustained  by  the  evidence, 
the  appointment  of  the  godmother  will  not 
be  disturbed  upon  appeal  from  an  order 
denying  a  new  trial,  regardless  of  whether 
a  finding  that  the  father  requested  such 
godmother  to  act  as  guardian  is  or  is  not 
supported  by  the  evidence.  Guardianship 
of  Dellow,  1  Cal.  App.  529;  82  Pac.  558. 
The  right  of  a  father,  being  competent, 
to  the  custody  and  control  of  a  child  under 
fourteen  j-ears  of  age,  is  not  affected  by  a 
finding  as  to  the  health  of  the  child,  and 
the  better  opportunity  he  would  have  for 
fresh  air  and  exercise  at  the  home  of  his 
grandmother,  than  at  the  residence  of  his 
father  in  the  city.  Guardianship  of  Salter, 
142  Cal.  412;  76  Pac.  51.  Upon  the  hear- 
ing of  a  writ  of  habeas  corpus,  sued  out 
by  a  mother  to  recover  the  custody  of  her 
child  from  his  uncle,  who  had  been  ap- 
pointed guardian  under  a  void  order  of 
the  superior  court,  where  the  mother  had 
voluntarily  relinquished  the  care  of  the 
child  when  he  was  scarcely  a  year  old, 
and  the  child's  material  interests  will  be 
promoted  by  leaving  him  with  his  uncle 
and  aunt,  with  whom  he  chooses  to  re- 
main, no  coercive  order  will  be  made  by 
the  supreme  court  by  which  the  mere  legal 
right  of  the  mother  to  the  custody  of  the 
child  may  be  enforced  against  the  child's 
manifest  inclination  and  reasonable  choice, 
but  he  will  be  left  free  to  go  to  the  home 
of  his  choice.  In  re  Gates,  95  Cal.  46] ; 
30  Pac.   596.     Where   a  testamentary   ap- 


parent, as  such,  has  no  control  over  property 
of  child.    Civ.  Code,  §  202. 

Bond,  testamentary  guardian  must  give.  Post, 
§  1758. 

Legislation  §  1751.  1.  Enacted  March  11, 
1872;  ba&ed  on  Probate  Act,  §  340  (Guardian's 
Act.  §  5),  which  read:  "The  f.ither  of  the  minor, 
if  living,  and  in  case  of  his  decease  the  mother 
while  she  remains  unmarried,  being  themselves 
respectively  competent  to  transact  their  own  busi- 
ness, and  not  otherwise  unsuitable,  shall  be  en- 
titled to  the  guardianship  of  the  minor."  When 
§  1751  was  enacted  in  1872,  "must"  was  sub- 
stituted  for    "shall." 

2.  Amended  by  Stats.  1891,  p.  136. 

Construction  of  section.  Under  this  sec- 
tion, and  under  the  general  law,  the  prima 
facie  presumption  is,  that  the  parent  is 
competent,  and  the  court  is  not  authorized 
to  appoint  another  as  guardian,  unless  it 
finds  to  the  contrary.  Guardianship  of 
Campbell,  130  Cal.  380;  62  Pac.  613.  The 
presumption  of  law  is  in  favor  of  compe- 
tency, and  this  section  is  to  be  construed 
as  if  it  read  that  the  father  or  the  mother 
is  to  be  appointed  if  not  found  by  the 
court  to  be  incompetent.  Guardianship  of 
Forrester,  162  Cal.  493;  123  Pac.  283. 

Law  prior  to  annexation  of  California 
to  United  States.  By  the  Mexican  law 
prevailing  in  California  before  its  annexa- 
tion to  the  United  States,  the  mother  of  an 
infant  by  a  former  marriage  could  not  be 
continued  as  natural  guardian,  nor  be  ap- 
pointed guardian  after  her  second  mar- 
riage; but  the  stepfather  of  an  infant 
could  be  appointed  its  guardian,  and  the 
circumstance  that,  in  the  order  making 
such  appointment,  the  mother  was  con- 
tinued as  natural  guardian,  did  not  in- 
validate the  appointment.  Braly  v.  Reese, 
51  Cal.  447. 

Who  entitled  to  guardianship.  Subject 
to  certain  considerations  going  to  the  ques- 
tion of  the  welfare  of  the  minor,  the 
]iarent  is  entitled,  as  a  matter  of  right,  to 
the  custody  and  guardianship  of  the  child 
(Guardianship  of  Van  Loan,  142  Cal.  423; 
76  Pac.  37) ;  but  where  a  father  and 
mother  are  living  separate  and  apart  from 
each  other,  the  father,  as  such,  has  no 
rights  superior  to  those  of  the  mother  as 
to  the  care  and  custody  of  their  child. 
Guardianship  of  Van  Loan,  142  Cal.  423; 
76  Pac.  37.  A  father  cannot,  in  guardian- 
ship proceedings,  be  deprived  of  the  cus- 
tody of  his  own  child,  without  a  showing 
that  he  is  unfit  or  incompetent  to  have  its 
custod}'.  Guardianship  of  Galleher,  2  Cal. 
App.  364;  84  Pac.  352.  Thus,  the  father 
of  a  child  aged  three  years,  whose  mother 
is  dead,  if  a  fit  and  competent  person,  is 
entitled  to  its  guardianship,  in  preference 
to  any  other  person,  including  a  maternal 
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pointment  was  made  by  a  father,  but  he 
is  dead,  the  mother  has  the  right  to  be 
appointed  guardian,  and  should  be,  in  the 
absence  of  proof  compelling  a  finding  that 
she  is  not  fit  to  act  as  such.  Guardianship 
of  Snowball,  156  Cal.  240;  104  Pac.  444. 

Parent's    right    to    appointment    as    guardian. 
See  note   33    L.   R.   A.    (N.   S.)    869. 


CODE  COr.IMISSIONEES'  NOTE.  See  Hay- 
mond  and  Buroh's  Ann.  Civ.  Code,  §  246  and 
note.  A  father,  though  a  convicted  felon,  if 
restored  to  civil  rights  by  a  pardon,  may  be 
guardian  of  his  infant  children.  Estate  of  Dem- 
ing,  10  Johns,  p.  233.  A  grandfather  preferred 
to  stepfather,  in  Massingalc  v.  Tate,  5  Tenn.  30. 
Natural  guardianship  e.xtends  only  to  the  person, 
and  not  to  the  estate.  Kendall  v.  Miller,  9  Cal. 
591. 


§  1752.     [IMinor  having  no  father  or  mother.     Repealed.] 


Legislation  §  1752.  1.  Enacted  March  11, 
1872. 

3.  Repeal  by  Stats.  1901,  p.  235;  uncon- 
stitutional.    See  note  ante,  §  5. 

3.  Repealed  by  Stats.  1907.  p.  943;  the  code 
commissioner  saying,  "Repealed,  because  incon- 
sistent   with    §    1753,    which    declares    the   proper 


rule.  If  a  minor  has  a  father  or  mother  who 
is  competent  to  act  as  guardian,  the  father  or 
mother  has  the  first  right  to  appointment  as 
guardian.  If  the  father  and  mother  are  not  com- 
petent to  act  as  guardians,  they  are  equally  in- 
competent to  have  the  custody  of  the  minor  or 
the  care  of  his  property." 


§  1753.  Powers  and  duties  of  guardian.  Every  guardian  appointed  has 
the  custody  and  care  of  the  education  of  the  minor,  and  the  care  and  man- 
agement of  his  estate,  until  such  minor  arrives  at  the  age  of  majority  or 
marries,  or  until  the  guardian  is  legally  discharged,  unless  he  is  appointed 
guardian  only  of  the  person  of  the  ward.  In  that  event,  the  guardian  is 
charged  Avith  the  custody  of  the  ward,  and  must  look  to  his  support,  health, 
and  education.  He  may  fix  the  residence  of  the  ward  at  any  place  in  the 
state,  but  not  elsewhere  without  the  permission  of  the  court. 


Eesidence  of  ward.    Civ.  Code,  §  213. 

Legislation  §  1753.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  342  (Guardian's 
Act,  §  7),  which  read:  "Every  guardian  appointed 
as  aforesaid  shall  have  the  custody  and  tuition 
of  the  minor,  and  the  care  and  management  of 
his  estate  until  such  minor  shall  arrive  at  the 
age  of  twenty-one  years,  or  shall  marry;  or  until 
the  guardian  shall  be  discharged  according  to 
law."  When  enacted  in  1872.  §  1753  read: 
"Every  guardian  appointed  shall  have  the  cus- 
tody and  care  of  the  education  of  the  minor,  and 
the  care  and  management  of  his  estate,  until 
such  minor  arrives  at  the  age  of  majority  or 
marries,  or  until  the  guardian  is  legally  dis- 
charged." 

2.  Amendment  by  Stats.  1901,  p.  235;  un- 
constitutional.    See  note  ante.  §  5. 

3.  Amended  by  Stats.  1907,  p.  943;  the  code 
commissioner  saying,  "The  amendment  is  intended 
to  express  the  distinction  between  the  guardian 
of  the  person  and  the  guardian  of  the  estate. 
As  the  section  now  stands,  it  purports  to  give 
like  power  to  each." 

Guardianship  terminates  when.  Guar- 
dianship terminates  upon  the  death  of  the 
guardian,  or  upon  the  ward's  attaining  the 
age  of  majority  (Guardianship  of  AUgier, 
65  Cal.  228;  3  "Pac.  849);  but  the  probate 
court  retains  jurisdiction  to  compel  an 
accounting,  in  the  former  case,  from  the 
executor  of  the  guardian,  and  in  the  lat- 
ter, from  the  guardian  (Guardianship  of 
Kincaid,  120  Cal.  203;  52  Pac.  492);  but 
not  as  to  any  transactions  occurring  after 
the  ward  attains  his  majority.  Guardian- 
ship of  Curtis.  121  Cal.  468;'53  Pac.  936. 
It  is  assumed,  in  this  section,  that  the 
guardian  of  a  minor  may  be  discharged 
of  his  otfice,  by  order  of  court,  before  the 
ward  arrives  at  the  age  of  majority,  or 
marries.  Cook  v.  Ceas,  143  Cal.  221;  77 
Pac.  65.  The  clause,  in  this  section,  "or 
until  the  guardian  is  legally  discharged," 
was  not  intended  to  prolong  the  guardian's 


control  of  the  person  and  estate  of  the 
minor.  Guardianship  of  Curtis,  12  Cal. 
468;  53  Pac.  936. 

Extent  of  guardian's  authority.  The 
right  of  a  guardian,  duly  appointed,  to  the 
custody  of  a  minor  ward,  is  superior  to 
that  of  a  parent,  whose  authority  ceases 
upon  the  appointment  of  such  guardian. 
In  re  Lundberg,  143  Cal.  402;  77  Pac.  156. 
By  the  express  terms  of  the  statute,  the 
guardian  is  given  the  possession,  care, 
and  management  of  the  estate  of  his  ward. 
De  Greayer  v.  Superior  Court,  117  Cal.  640; 
59  Am.  St.  Eep.  220;  49  Pac.  983. 

Guardian's  interest  in  property.  The 
guardian  of  a  minor's  estate  has  an  au- 
thority coupled  with  an  interest  in  the 
estate,  not  a  bare  authority.  Lincoln  v. 
Alexander,  52  Cal.  482;  28  Am.  Eep.  639. 
A  guardian  in  possession  of  the  property 
of  his  ward  has  such  special  property 
therein  as  will  support  larceny  against  one 
taking  it  with  felonious  intent.  Jones  v. 
Jones,  71  Cal.  89;  11  Pac.  817. 

Valid  on  collateral  attack  when.  The 
appointment  of  a  guardian  cannot  be 
collaterally  attacked  by  a  parent,  upou 
habeas  corpus,  except  upon  the  ground  of 
want  of  jurisdiction  in  the  superior  court 
to  make  the  order.  In  re  Lundberg,  143 
Cal.  402;  77  Pac.  156. 

Jurisdiction  of  superior  court  to  deter- 
mine who  shall  have  custody  of  minor.  See 
note  ante,  §  1747. 

Collateral  attack  upon  order  appointing 
guardian.   See  note  ante,  §  1747. 

CODE  COMMISSIONEES'  NOTE.  See  note  to 
preceding  section,  and  cases  there  cited;  see  Civ. 
Code,  §§  236-257. 
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§  1754.  Bond  of  guardian,  conditions  of.  Before  the  order  appointing 
any  person  guardian  under  this  chapter  takes  effect,  and  before  letters  issue, 
the  court  must  require  of  such  person  a  bond  to  the  minor  with  sufficient 
sureties,  to  be  approved  by  the  judge,  and  in  such  sum  as  he  shall  order,  con- 
ditioned that  the  guardian  will  faithfully  execute  the  duties  of  his  trust 
according  to  law,  and  the  following  conditions  shall  form  a  part  of  such  bond 
without  being  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal,  of  his  ward, 
that  comes  to  his  possession  or  knowledge,  and  to  return  the  same  within 
such  time  as  the  court  may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law  and  for  the  best 
interest  of  the  ward,  and  faithfully  to  discharge  his  trust  in  relation  thereto, 
and  also  in  relation  to  the  care,  custody,  and  education,of  the  ward. 

3.  To  render  an  account  on  oath  of  the  property,  estate,  and  moneys  of  the 
Avard  in  his  hands,  and  all  proceeds  or  interests  derived  therefrom,  and  of 
the  management  and  disposition  of  the  same,  within  three  months  after  his 
appointment,  and  at  such  other  times  as  the  court  directs,  and  at  the  expira- 
tion of  his  trust  to  settle  his  accounts  with  the  court,  or  with  the  ward,  if  he 
be  of  full  age,  or  his  legal  representatives,  and  to  pay  over  and  deliver  all  the 
estate,  moneys,  and  effects  remaining  in  his  hands,  or  due  him  on  such  set- 
tlement, to  the  person  who  is  lawfully  entitled  thereto.  Upon  filing  the 
bond,  duly  approved,  letters  of  guardianship  must  issue  to  the  person  ap- 
pointed. In  form  the  letters  of  guardianship  must  be  substantially  the  same 
as  letters  of  administration,  and  the  oath  of  the  guardian  must  be  indorsed 
thereon  that  he  will  perform  the  duties  of  his  office  as  such  guardian  accord- 
ing to  law. 


Accounts  of  guardians,  rendering.  Post, 
§§  1773, 1774. 

Guardian's  bond.    Post,  §  1758. 

Liability  on  guardian's  bond.    Ante,  §  1407.  . 

Legislation  g  1754.  1.  Enacted  March  11, 
ISra;  based  on  Probate  Act,  §  343  (Guardian's 
Act,  §  8),  as  amended  by  Stats.  1861,  p.  604, 
which  read:  "Before  the  order  appointing  any 
person  guardian,  under  this  act,  shall  take  effect, 
and  before  lelters  shall  issue,  the  judge  shall 
require  of  each  person  a  bond  to  the  minor,  with 
sufficient  sureties,  to  be  approved  by  the  judge, 
and  in  such  sum  as  he  shall  order,  and  when  the 
penal  sum  of  the  bond  exceeds  two  thousand  dul- 
lars,  each  of  the  sureties  may  become  liable  for 
portions  thereof,  making  in  the  aggregate  the 
whole  penal  sum,  and  said  bond  shall  be  condi- 
tioned that  the  guardian  shall  faithfully  execute 
the  duties  of  his  trust  according  to  law,  and  the 
following  conditions  shall  be  deemed  to  form  a 
part  of  such  bond  without  being  expressed  therein: 
I'Mrst.  To  make  a  true  inventory  of  all  the  estate, 
real  and  personal,  of  his  ward,  that  shall  come 
to  his  possession,  or  knowledge,  and  to  return 
the  same  within  such  time  as  the  judge  shall 
order.  Second.  To  dispose  of  and  manage  all 
such  estates  according  to  law,  and  for  the  best 
interest  of  the  ward,  and  faithfully  to  discharge 
his  trust  in  relation  thereto,  and  also  in  relation 
to  the  care,  custody,  and  education,  of  the  ward. 
Third.  To  render  an  account,  on  oath,  of  tlie 
property,  estate,  and  moneys,  of  the  ward,  in  his 
hands,  and  all  proceeds,  or  interests,  derived 
therefrom,  and  of  the  management  and  dis))osition 
of  the  same,  within  three  months  after  his  ap- 
pointment, and  at  such  other  times  as  the  court 
shall  direct,  and  at  the  expiration  of  his  trust 
to  settle  his  accounts  with  the  probate  judt'f, 
or  with  the  ward,  if  he  be  of  full  age,  or  his 
legal  representatives,  and  to  pay  over  and  deliver 
all  the  estate,  moneys,  and  effects,  remaining  in 
his  hands,  or  due  from  him,  on  such  settlement, 
to  the  person,  or  persons,  who  shall  be  lawfully 


entitled  thereto.  Upon  filing  such  bond,  duly 
approved,  letters  of  guardianship  shall  issue  to 
the  person  appointed.  In  form,  the  letters  of 
guardianship  shall  be  substantially  the  same  as 
letters  of  administration,  and  the  oath  of  the 
guardian  shall  be  indorsed  thereon,  that  he  will 
perform  the  duties  of  his  office  as  such  guardian 
according  to  law."  When  enacted  in  1872,  §  1754 
read  as  at  present,  except  for  the  changes  made 
in  1880. 

2.  Amended  by  Code  Amdts.  18S0,  p.  65, 
substituting,  (1)  in  introductory  paragraph  and 
in  subd.  1,  "court"  for  "judge"  before  "may 
order,"  and  (2)  in  subd.  3,  "court"  for  "probate 
judge"  before  "or  with  the  ward." 

Letters  unnecessary  when.     Where  the 

guardian  is  appointed  by  the  will,  there  is 
no  necessity  for  the  issuance  of  any  letters 
to  authorize  the  guardian  to  act:  the  au- 
thority of  the  guardian  comes  directly 
from  the  will.  Norris  v.  Harris,  15  Cal. 
226. 

Necessity  for  bond.  The  court  has  no 
power,  in  its  order  appointing  a  guardian, 
to  dispense  with  the  bond  required  by  this 
section.  Murphy  v.  Superior  Court,  84  Cal. 
592;  24Pac.  310. 

Settlement  of  accounts.  When  a  ward 
attains  the  age  of  majority,  the  office  of 
guardian  comes  to  an  end,  and  it  is  then 
the  duty  of  the  guardian,  and  one  of  the 
obligations  of  his  bond,  to  exhibit  a  final 
account  of  his  guardianship  to  the  probate 
court,  make  a  settlement,  and  deliver  all 
the    property    in   his    hands    to    the    ward. 
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Guardianship  of  Allgier,  65  Cal.  228;  3 
Pac.  849.  Where  the  ward  is  dead,  a 
guardian  must  settle  his  accounts  with  the 
legal  representative  of  the  ward,  who  must 
have  actual  or  constructive  notice,  in  his 
representative  capacit}',  of  the  hearing  of 
the  settlement  of  the  final  account  of  the 
guardian,  for  the  period  of  ten  full  days 
(Livermore  v.  Katti,  150  Cal.  458;  89  Pac. 
327);  and  the  proceeding  for  the  settle- 
ment of  the  guardian's  account,  when  the 
ward  is  deceased,  cannot  be  instituted  nor 
determined,  unless  there  is  a  legal  repre- 
sentative against  whom  it  can  be  prose- 
cuted, who  may  appear  and  resist  the 
claims  of  the  guardian,  an-d  who  may  be 
bound  by  the  adjudication  therein  made. 
Livermore  v.  Ratti,  150  Cal.  458;  89  Pac. 
327.  Where  the  guardian  presented  his 
final  account  after  the  death  of  the  ward, 
and  after  he  had  become  of  age,  while 
petition  for  letters  upon  the  ward's  estate 
was  pending,  and  the  administrator  was 
appointed  seven  days  before  the  hearing, 
and  did  not  appear  thereat,  nor  have  ac- 
tual or  constructive  notice,  as  adminis- 
trator, for  the  required  period,  the  court 
had  no  jurisdiction  to  settle  the  account, 
or  to  impose  a  lien  for  the  balance  of  the 
account  upon  the  real  estate  of  the  de- 
ceased ward.  Livermore  v.  Ratti,  150  Cal. 
458;  89  Pac.  327.  The  executor  of  the 
will  of  a  deceased  incompetent  may  con- 
test the  final  account  of  the  guardian  of 
such  incompetent.  Estate  of  Averill,  6  Cal. 
Unrep.  774;  66  Pac.  14. 

Actions  against  guardian  and  sureties. 
Before  an  action  will  lie  against  the  guar- 
dian of  an  infant  for  default,  an  account- 
ing and  settlement  must  have  been  had  in 
the  probate  court.  Allen  v.  Tiifany,  53  Cal. 
16.  An  action  will  not  lie  against  the 
sureties  on  the  bond  of  the  guardian  of 
an  infant  until  the  account  of  the  guar- 
dian has  been  settled  by  the  court.  Graff 
V.  Mesmer,  52  Cal.  636;  Trumpler  v.  Cotton, 
109  Cal.  250;  41  Pac.  1033.  The  general 
rule  is,  that  the  liability  of  the  sureties  on 
the  bond  of  an  administrator  or  guardian 
depends  on  the  liability  of  the  principal, 
and  does  not  attach  until  the  latter  has 
been  ascertained  and  determined  by  a 
court  of  competent  jurisdiction.  Reither  v. 
Murdock,  135  Cal.  197;  67  Pac.  784.  In  a 
suit  on  the  bond  of  a  guardian,  the  sureties 
are  entitled  to  stand  on  the  terms  of  the 
undertaking.  Fox  v.  Minor,  32  Cal.  Ill; 
91  Am.  Dec.  566.  The  general  rule  is,  that 
judgment  cannot  be  rendered  against  the 
sureties  on  the  bond  of  the  guardian  of  an 
infant  for  a  greater  amount  than  the  pen- 
alty of  the  bond.  Trumpler  v.  Cotton,  109 
Cal.  250;  41  Pac.  1033.  The  sureties  on  the 
bond  of  the  guardian  cannot  be  held  liable 
for  interest  in  excess  of  the  penalty  of 
their  bond,  until  a  demand  for  payment 
has  been  made  upon  them.  Trumpler  v. 
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Cotton,  109  Cal.  250;  41  Pac.  1033.  The 
court  has  power  to  accept  a  new  bond  from 
a  guardian  to  take  the  place  of  a  former 
bond;  and,  after  a  new  bond  has  been  so 
given,  the  sureties  on  the  former  bond  are 
not  liable  for  the  subsequently  occurring 
defaults  of  the  guanlian.  Spencer  v. 
Houghton,  68  Cal.  82;  8  Pac.  679.  An  as- 
signment, by  a  ward,  of  a  judgment  ren- 
dered against  his  guardian,  upon  the  settle- 
ment of  his  accounts,  operates  as  an 
equitable  assignment  of  the  ward's  cause 
of  action  against  the  sureties  on  his  bond, 
and  entitles  the  assignee  to  maintain  an 
action  on  such  bond  against  the  sureties. 
Heisen  v.  Smith,  138  Cal.  216;  94  Am.  St. 
Rep.  39;  71  Pac.  180.  Where  an  adminis- 
trator was  removed,  as  having  absconded 
without  an  accounting,  and  subsequently, 
in  a  proceeding  to  which  he  was  not  made 
a  party,  the  newly  appointed  administrator 
rendered  an  account,  ex  parte,  purporting 
to  embrace  moneys  and  property  unac- 
counted for  by  the  removed  administrator, 
he  is  not,  nor  are  his  sureties,  bound  by 
the  decree  settling  such  account.  Reither 
V.  Murdock,  135  Cal.  197;  67  Pac.  784. 

Guardian's  lease  valid  when.  Where  a 
guardian  was  appointed  of  the  person  and 
estate  of  a  minor  and  his  bond  was  ap- 
proved, a  lease  of  the  ward's  property, 
executed  thereafter  by  him,  is  valid,  al- 
though letters  had  not  been  issued  to  him 
and  he  had  not  taken  the  oath  of  office. 
Whyler  v.  Van  Tiger,  2  Cal.  Unrep.  800;  14 
Pac.  846. 

Order  vacated  when.  Where,  without 
any  order  of  court,  upon  divorce,  it  was 
agreed  between  the  father  and  mother 
that  each  should  have  the  custody  of  their 
minor  child  alternately  for  six  months, 
and  afterwards,  upon  the  fraudulent  con- 
sent of  the  father,  the  grandmother  was 
appointed  guardian,  without  notice  to  or 
knowledge  of  the  mother,  the  court,  upon 
the  motion  of  the  mother,  properly  vacated 
the  order  appointing  the  grandmother  as 
guardian,  and  the  letters  of  guardianship 
issued  to  her,  so  as  to  enable  the  mother 
to  be  heard  upon  the  question  as  to  the 
necessity  of  the  appointment  of  a  guardian, 
and  as  to  whether  she  should  be  deprived 
of  the  custody  of  her  child.  Guardianship 
of  Van  Loan,  142  Cal.  423;  70  Pac.  37. 

Valid  against  collateral  attack  when. 
The  order  of  appointment  cannot  be  col- 
laterally attacked,  on  habeas  corpus,  for 
failure  to  require  a  bond  of  the  guardian, 
where  merelv  erroneous.  In  re  Chin  Mee 
Ho,  140  Cal.  263;  73  Pac.  1002. 

Necessity  of  bond  to  make  guardian's  acts 
valid.     See  note  33  L.  R.   A.    759. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  604.  §  2  ;  see  HaynioiKl  and  Burch's  Ann.  Pol. 
Code,  §§  947-981,  and  notes,  as  to  "bonds."  By 
the  latter  section  these  provisions  apply  to  bonds 
of  guardians. 
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§  1755.  Court  may  insert  conditions  in  order  appointing  guardian.  When 
any  person  is  appointed  guardian  of  a  minor,  the  court  may,  with  the  con- 
sent of  such  person,  insert  in  the  order  of  appointment,  conditions  not  other- 
wise obligatory,  providing  for  the  care,  treatment,  education,  and  welfare 
of  the  minor  and  for  the  care  and  custody  of  his  property.  The  performance 
of  such  conditions  shall  be  a  part  of  the  duties  of  the  guardian,  for  the  faith- 
ful performance  of  which  he  and  the  sureties  on  his  bond  shall  be  responsible. 

Guardian's  bond,   liability  on.    Ante,  §  1407.  he  and  the  sureties  on  his  bond  shall  be  responsi- 

Letters    of    guardianship,    special,    issuable    at  ble."      When   enacted  in   1872,  §  1755   read  as  at 

cbambers.    Ante,  5  166  present,   except  for  the  amendments  of  1880  and 

1899. 
Legislation  g   1755.       1.  Enacted     March     11,  3.  Amended    by    Code    Amdts.    1880,    p.    66, 
1873;  based  on  Probate  Act,  §  342a,  as  amended  substituting     (1)     "court"    for    "probate    judge," 
by    stats.    1865-66,   p.    380,   which   read:    "When-  (2)    "is"    for    "shall   be"    after    "conditions,"    and 
ever  any  person  shall  be  appointed  guardian  of  a  (3)   "are"  for  "shall  be"  after  "bond." 
minor,   the  probate  judge  may,   with   the   consent  3.   Amended  by   Stats.    1899,   p.   4,    inserting 
of    such   person,    insert   m    the    order    of    appoint-  "3^^   f^r  the    care   and   custody   of   his   property" 
ment,    conditions    not    otherwise    obligatory,    pro-  ^fter  "the  minor,"  at  the  end  of  the  first  sentence, 
viding   for  the  care,  treatment,   education,   and  wel- 
fare  of   the   minor;    and    such   conditons    shall   be  CODE  COMMISSIONERS'  NOTE.    Stats.  1866, 
deemed  to  be  a  part  of  the  duties  of  the  trust  of  p.  380,  §  1. 
such  guardian,  and  for  their  faithful  performance 

§  1756.    Letters  of  guardianship  and  bond  of  guardian  to  be  recorded.    All 

letters  of  guardianship  issued  and  all  guardians'  bonds  executed  under  the 
provisions  of  this  chapter,  with  the  affidavits  and  certificates  thereon,  must 
be  recorded  by  the  clerk  of  the  court  having  jurisdiction  of  the  persons  and 
estates  of  the  wards. 

Legislation  §   1756.       1.  Enacted     March     11,  said    records    and    duly    certified    copies    thereof, 

1872;    based  on  Probate  Act,  §  385a  (Stats.  1861,  shall  have  the  same  force  and  effect  in  all  cases 

p.    607,  §  15),    which   read:    "All   letters    of   guar-  whatsoever,  as  the  originals  thereof  would  have." 

dianship  hereafter  issued,  and  all  guardian's  bonds  When  enacted  in  1872,  §  1756  read  as  at  present, 

hereafter    executed,    under   the    provisons    of    this  except  for  the  amendment  of  1880. 
act,    with    the    affidavits    and    certificates    thereon,  f  •    Amended    by    Code    Amdts.    1880,    p.    66, 

shall   be    forthwith   recorded   by   the    clerk   of   the  omitting    'probate"  before   "court." 
probate   court   having   jurisdiction   of   the   persons  CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 

and  estates  of  said  wards,  respectively,  in  a  book  p.    607,   §   15;   see  §§   947—981    of    the    Political 

kept  by  him  in  his  office   for  that  purpose,   and  Code. 

§  1757.    Maintenance  of  minor  out  of  income  of  his  property.    If  any 

minor  having  a  father  living  has  property,  the  income  of  which  is  sufficient 
for  his  maintenance  and  education  in  a  manner  more  expensive  than  his 
father  can  reasonably  afford,  regard  being  had  to  the  situation  of  the 
father's  family  and  to  all  the  circumstances  of  the  case,  the  expenses  of  the 
education  and  maintenance  of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole  or  in  part,  as  judged  reasonable,  and  must  be 
directed  by  the  court ;  and  the  charges  therefor  may  be  allowed  accordingly 
in  the  settlement  of  the  accounts  of  his  guardian. 

Legislation  §   1757.       1.  Enacted     March     11,  in  whole  or  in  part,  as  shall  be  judged  reasonable 

1873;   based  on  Probate   Act,  §  344    (Guardian's  and   shall  be   directed  by   the  probate   court;    and 

Act,  §  9),   which  read:    "If  any  minor  who  has  a  the   charges  therefor  may  be  allowed   accordingly 

father  living  has  property,   the   income   of  which  in  the  settlement  of  the  accounts  of  his  guardian." 

is  sufficient  for  his  maintenance  and  education  in  When  enacted  in  1872,  §  1757  read  as  at  present, 

a    manner    more    expensive    than    his    father    can  except  for  tlie  amendment  of  1880. 
reasonably  afford,  regard  being  had  to  the  situa-  3.   Amended    by    Code    Amdts.    1880,    p.    66, 

tion    of    the    father's    family,    and    to    all    the    cir-  omitting  "probate"  before  "court." 
cumstances  of  the  case;   the  expenses  of  the  edu- 
cation   and   maintenance    of   such   minor   may    be  CODE  COMMISSIONERS  NOTE.    See  Harring 

defrayed  out  of  the  income  of  his  own  property  v.  Coles,  2  Bradf.  349. 

§1758.  Guardian  to  give  bond.  Powers  limited.  Every  testamentary 
guardian  must  qualify  and  has  the  same  powers  and  must  perform  the  same 
duties  with  regard  to  the  person  and  estate  of  his  ward  as  guardians  ap- 
pointed by  the  court,  except  so  far  as  his  powers  and  duties  are  legally 
modified,  enlarged,  or  changed  by  the  will  by  which  such  guardian  was 
appointed,  and  except  that  such  guardian  need  not  give  bond  unless  directed 
to  do  so  by  the  court  from  which  the  letters  of  guardianship  issue. 
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§§  1759,1760 


Testamentary  guardian,  bond  of.    Ante.  §  1754. 
Guardian's   bond,   liability   on.    Ante,  §  1407. 

Legislation  g  1758.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  34.5  (Guardian's 
Act.  §  10),  as  amended  by  Stats.  1861,  p.  604, 
which  read:  "The  father  of  any  child,  who  is  a 
minor,  may,  by  his  last  will  and  testament,  ap- 
point a  guardian,  or  guardians,  of  such  child, 
whether  born  before,  or  after,  the  time  of  making 
such  will,  and  in  case  of  the  death  of  the  father, 
the  mother  of  such  child  may,  in  like  manner, 
appoint  a  guardian,  or  guardians,  if  such  child 
shall  not  then  have  any  legally  appointed  guar- 
dian; and  every  testamentary  guardian  shall  give 
bond  and  qualify,  and  shall  have  the  same  powers 
and  perform  the  same  duties  with  regard  to  the 
person  and  estate  of  such  minor  as  guardians  ap- 
pointed by  the  probate  court,  except  as  far  as 
the  said  powers  and  duties  may  have  been  legally 
modified,  enlarged,  or  changed,  by  the  will  by 
which  such  guardian  was  appointed."  When  en- 
acted in  1372,  §  1758  read  as  at  present,  except 
for  the  amendments  of  1880  and  190.S. 

2.  Amended  by  Code  Amdts.  ISSO,  p.  67, 
omitting   "probate"  before   "court." 

3.  Amendment  1)7  Stats.  1901,  p.  235;  un- 
constitutional.   See  note  ante.  §  5. 

4.  Amended  by  Stats.  1903,  p.  53, 
ting   "give  bond  and"   before   "qualify," 
stituting   "his"   for   "their"    before 
(3)    adding  the  second  exception. 


(1)    omit- 
(2)    sub- 
'powers,"  and 


disposition  bv  •will  (Norris  v.  Harris,  15 
Cal.  226);  but  see  Aldrich  v.  Willis,  55 
Cal.  81.  which  holds  that  a  testamentary 
guardian  cannot  act  as  such  until  he  quali- 
fies, and  letters  are  issued  to  him,  and  that 
until  then  his  acts  as  guardian  are  void. 
A  testamentary  guardian  having  only  the 
powers  of  a  probate  guardian,  the  widow's 
claim  to  the  personal  custody  and  tuition 
of  the  children  is  superior  to  his,  where  she 
is  competent  and  worthy.  Lord  v.  Hough, 
37  Gal.  657. 

Removal  of  guardians.  Guardians  of  all 
kinds  are  trustees,  and  the  power  of  a 
court  of  chancery  over  them  is  no  greater 
than  it  is  over  other  trustees;  it  cannot, 
therefore,  remove  a  guardian,  except  for 
good  cause  shown  or  apprehended.  Lord  v. 
Hough,  37  Cal.  657.  This  section  is  silent 
as  to  the  county  in  which  a  proceeding  to 
revoke  letters  of  guardianship  and  to  set 
aside  an  order  fixing  the  amount  of  the 
guardian's  bond  should  be  instituted. 
Guardianship  of  Baker,  153  Cal.  537;  96 
Pac.  12. 

Testamentary  guardians  and  their  powers  and 
duties.    See  note   29   Am.  Dec.   712. 

Eight  of  parent  to  appoint  guardian  for  minor 
child  by  wiU.    See  note  2  L.  R.  A.   (X.  S.)   203. 

CODE  COMIVIISSIONEES'  NOTE.  Stats.  1861, 
p.  604,  §  3.  Father  failing  to  appoint,  the  court 
will  exercise  a  discretion  consistent  with  the  best 
interests  of  the  infant.  Foster  v.  Mott,  3  Bradf. 
409. 


Appointment  by  will.  The  statute  of 
this  state,  relative  to  guardians,  and  the 
disposition  of  the  estate  left  to  wards,  ap- 
plies only  where  there  is  no  direction  by 
will  as  to  such  disposition;  and  where  the 
will  appoints  a  guardian,  there  is  no  neces- 
sity for  the  issuance  of  any  letters  of 
guardianship  to  authorize  him  to  act:  his 
authority  comes  directly  from  the  will,  and 
there  is  no  limitation  upon  the  power  of 

§  1759.  Power  of  courts  to  appoint  gnardians  and  next  friend  not  im- 
paired. Nothing  contained  in  this  chapter  affects  or  impairs  the  power  of 
any  court  to  appoint  a  guardian  to  defend  the  interests  of  any  minor  inter- 
ested in  any  suit  or  matter  pending  therein. 

Guardian  ad  litem.  Ante,  §§  372,  373,  1722; 
post,  §  1769. 

Legislation  §  1759.  Enacted  March  11,  1873; 
based  on  Probate  Act,  §  346  (Guardian's  Act, 
§11),  which  read:  "Nothing  contained  in  this 
act  shall  affect  or  impair  the  power  of  any  court 
to  appoint  a  guardian  to  defend  the  interests  of 
any  minor  interested  in  any  suit  or  matter  pend- 
ing therein;   nor  to   appoint  or  allow  any  person, 

§  1760.  Transfer  of  proceedings  from  one  county  to  another  county.  The 
superior  court  of  any  county  in  this  state  in  which  is  now  pending,  or  in 
which  there  may  be  hereafter  commenced,  any  proceeding  which  has  for  its 
object  the  guardianship  of  the  estate  of  any  minor  or  insane  or  incompetent 
person,  or  the  guardianship  of  the  person  of  any  minor  or  insane  or  incom- 
petent person,  or  both  the  guardianship  of  the  estate  and  the  guardianship  of 
the  person  of  a  minor  or  insane  or  incompetent  person,  may  make  an  order 
transferring  such  proceeding  to  the  superior  court  of  any  other  county  in 
this  state,  in  the  manner  herein  provided;  except  that  no  such  proceeding 
shall  be  transferred  to  the  court  of  any  county  which  at  the  time  of  such 
proceeding  would  not  have  jurisdiction  to  issue  original  letters  in  such  mat- 
ter or  proceeding.  To  obtain  an  order  for  such  removal,  the  guardian  of  the 
person  or  estate,  or  both,  of  such  minor  or  insane  or  incompetent  person,  shall 
file  in  the  superior  court  of  the  county  where  such  proceeding  is  pending,  a 
verified  petition  setting  forth  the  following  matters: 


as  the  next  friend  of  a  minor,   to  commence  and 
prosecute  any  suit  in  his  behalf." 

CODE  COMMISSIOITEES'  NOTE.  See  §  1718, 
ante,  and  note.  Xorris  v.  Harris,  15  Cal.  255; 
Townsend  v.  Gordon,  19  Cal.  201;  Lord  v. 
Hough,  37  Cal.  668,  669;  Smith  v.  McDonald, 
42  Cal.  484,  cited  at  length  in  note  to  §  1769, 
post. 
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1.  The  name  of  the  county  to  the  superior  court  of  which  it  is  sought  to 
remove  such  proceedings : 

2.  The  name  of  the  county  or  counties  in  which  the  ward  resides  and  that 
in  which  the  guardian  reside ; 

3.  The  name  of  the  county  or  counties  in  which  the  property  of  such  ward 
is  situated,  and  a  designation  of  the  character  and  condition  thereof ; 

4.  The  reasons  for  such  removal ; 

5.  The  names  and  residences,  so  far  as  they  are  known  to  said  guardian, 
of  any  relatives  of  such  minor  ward  residing  in  said  county  in  which  said 
proceeding  is  pending ; 

6.  The  names  and  residences,  so  far  as  the  same  are  known  to  said  guar- 
dian, of  the  relatives  within  the  third  degree  of  such  insane  or  incompetent 
ward  residing  in  said  county. 

Upon  filing  such  petition  an  order  shall  be  made  by  the  court  or  judge 
fixing  a  time  for  hearing  said  petition,  which  shall  be  not  less  than  five  days 
thereafter,  and  directing  that  a  copy  of  such  order  be  sent  through  the 
United  States  mail  to  each  of  the  said  relatives  of  such  minor  or  insane  or 
incompetent  ward,  named  in  said  petition  as  resident  in  the  county  in  which 
said  proceeding  is  pending.  The  court  may  require  such  other  or  further 
notice  of  said  hearing,  as  it  may  deem  proper. 

At  the  time  fixed  for  the  hearing  of  said  petition  any  relatives  of  such 
ward,  or  any  person  interested  in  the  estate  of  such  ward,  may  appear  and 
file  written  grounds  of  opposition  to  said  petition.  If  after  hearing  the  evi- 
dence of  the  petitioner,  and  contestant  if  any,  it  shall  appear  to  the  court 
that  it  is  for  the  best  interest  and  advantage  of  said  ward,  or  of  the  estate  of 
said  ward  that  the  removal  of  said  proceeding  be  had  to  the  court  designated 
in  said  petition,  or  to  the  superior  court  of  any  other  county,  it  shall  enter 
an  order  directing  the  removal  thereof  to  said  court  and  directing  the  clerk 
to  forward  all  papers  on  file  therein  to  the  clerk  of  the  court  to  which  said 
proceeding  has  been  ordered  removed,  and  thereafter  the  court  to  which  said 
proceeding  has  been  removed  shall  have  jurisdiction  of  all  proceedings 
therein  as  fully  as  if  said  proceeding  has  been  originally  begun  in  said  court. 
The  clerk  of  the  court  to  which  said  proceeding  is  removed  shall  be  entitled 
to  receive  a  fee  of  six  dollars  on  filing  the  papers  transmitted  to  him,  in  addi- 
tion to  the  expense  of  such  transmission,  payable  on  receipt  of  the  papers  by 
him. 

Legislation  §  1760.       Added    by    Stats.    1905, 
p.  171. 

§  1760.  When  power  of  guardian  is  superseded.  The  power  of  a  guar- 
dian appointed  by  a  court  is  superseded: 

1.  By  order  of  the  court ; 

2.  If  the  appointment  was  made  solely  because  of  the  ward's  minority,  by 
his  attaining  majority ; 

3.  The  guardianship  over  the  person  of  the  ward,  by  the  marriage  of  the 
ward. 

Legislation  §   1760.       1.   Addition      by      Stats.  commissioner     saying,     "Adding    a     new     section, 

1901,   p.    236;    unconstitutional.     See   note   ante,  transferring   the    provisions   of  §  255    of   the   Civil 

§  5.  Code  to  this  section,  where  they  properly  belong." 

3.  Added   by    Stats.    1907,   p.    943;    the   code 

§  1761.  Special  notices  to  relatives  of  persons  under  guardianship.  At 
any  time  after  the  issuance  of  letters  of  guardianship  upon  the  estate  of  any 
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minor,  insane  or  incompetent  person,  any  relative  of  the  ward,  or  the  attor- 
ney for  such  relative,  may  serve  upon  the  guardian,  or  upon  the  attorney  for 
the  guardian,  and  file  with  the  clerk  of  the  court  wherein  administration  of 
such  ward's  estate  is  pending,  a  written  request,  stating  that  he  desires  spe- 
cial notice  of  any  or  all  of  the  following  mentioned  matters,  steps  or  proceed- 
ings in  the  administration  of  said  estate,  to  wit : 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  property  of  the 
ward's  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  application  for  removal  of  ward's  property  to  any  foreign  ju- 
risdiction. 

4.  Filing  of  petitions  for  partition  of  any  property  of  the  ward's  estate. 

5.  Proceedings  for  removal  suspension  or  discharge  of  the  guardian,  or 
final  determination  of  the  guardianship. 

Such  request  shall  state  the  post-office  address  of  such  relative,  or  his  attor- 
ney, and  thereafter  a  brief  notice  of  the  filing  of  any  of  such  petitions,  appli- 
cations, or  accounts,  or  proceedings,  except  petitions  for  sale  of  perishable 
property,  or  other  personal  property  which  will  incur  expense  or  loss  by 
keeping,  shall  be  addressed  to  such  relative,  or  his  attorney,  at  his  stated 
post-office  address,  and  deposited  in  the  United  States  post-office  with  the 
postage  thereon  prepaid,  within  two  days  after  the  filing  of  such  petition, 
account,  application,  or  the  commencement  of  such  proceeding ;  or  personal 
service  of  such  notices  may  be  made  on  such  relative,  or  his  attorney,  within 
said  two  days,  and  such  personal  service  shall  be  equivalent  to  such  deposit 
in  the  post-office,  and  proof  of  mailing  or  of  personal  service  must  be  filed 
with  the  clerk  before  the  hearing  of  any  such  matter.  If,  upon  the  hearing 
it  shall  appear  to  the  satisfaction  of  the  court  that  the  said  notice  has  been 
regularly  given,  the  court  shall  so  find  in  its  order  or  judgment,  and  such 
judgment  shall  be  final  and  conclusive  upon  all  persons. 

Legislation  §  1761.       Added    by    Stats.    1909, 
p.  262. 

ARTICLE  II. 
GUARDIANS  OF  INSANE  AND  INCOMPETENT  PERSONS. 
I  1763.     Guardians  of  insane   and  other  inco^pe-         |  1765.     P-e^- -^/„-;;f,,''/,f,ro;.'^^o^"clpacity. 
§  1764.     Appointment    of    guardian    for    incompe-         §  1767.     Definition  of  incompetent, 
tent  person. 

§1763.  Guardians  of  insane  and  other  incompetent  persons.  When  it  is 
represented  to  the  superior  court,  or  a  judge  thereof,  upon  verified  petition 
of  any  relative  or  friend,  that  any  person  is  insane,  or  from  any  cause  men- 
tally incompetent  to  manage  his  property,  such  court  or  judge  must  cause  a 
notice  to  be  given  to  the  supposed  insane  or  incompetent  person  of  the  time 
and  place  of  hearing  the  case,  not  less  than  five  days  before  the  time  so 
appointed,  and  such  person,  if  able  to  attend,  must  be  produced  on  the  hear- 
ing, provided  that  when  such  person  is  a  patient  at  a  state  hospital  in  this 
state,  the  certificate  of  the  medical  superintendent  or  acting  medical  super- 
intendent of  such  state  hospital,  to  the  effect  that  such  patient  is  unable  to 
attend  on  the  hearing  shall  be  prima  facie  evidence  of  such  fact. 

Eight  of  person  charged  with  insanity  to  jury  Placing  lunatic  in  asylum.    Civ    Code,  §  258 

trial     See  Pol.  Code,  §  2174.  Insane  person,  homestead  of.    See  Stats.  1874, 

Guardian    ad   Utem    of   insane    or   incompetent  p.  562.  ,      v  «j   „,  -,<«■»  ,•« 

person.     Ante,  §§372,    373,    1722,    1759;    post,  Sale  of  homestead,  where  husband  or  wife  xn- 

I  1769.  Bane.    Civ.  Code,  §§  1269  et  seq. 
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Legislation  §  1763.  1.  Enacted  March  11, 
lS7a;  based  on  Probate  Act,  §  347  (Guardian's 
Act,  §  12),  which  read:  "Whenever  it  shall  be 
represented  to  the  probate  judge  upon  petition, 
under  oath,  by  any  relative  or  friend  of  any  in- 
sane person,  or  of  any  person  who  by  reason  of 
extreme  old  age,  or  other  cause,  is  mentally  in- 
competent to  manage  his  property,  that  such  per- 
son is  insane,  or  mentally  incompetent  to  manage 
his  property;  said  judge  shall  cause  a  notice  to 
be  given  to  the  supposed  insane  or  incompetent 
person,  of  the  time  and  place  of  hearing  the  case, 
not  less  than  five  days  before  the  time  so  ap- 
pointed; and  shall  also  cause  such  person,  if  able 
to  attend,  to  be  produced  before  him  on  the  hear- 
ing." When  enacted  in  1872,  §  1763  read:  "When 
it  is  represented  to  the  probate  judge,  upon  veri- 
fied petition  of  any  relative  or  friend,  that  any 
person  is  insane,  or  from  any  cause  mentally  in- 
competent to  manage  his  property,  the  judge 
must  cause  a  notice  to  be  given  to  the  supposed 
insane  or  incompetent  person,  of  the  time  and 
place  of  hearing  the  case,  not  less  than  five  days 
before  the  time  so  appointed,  and  such  person, 
if  able  to  attend,  must  be  produced  before  him 
on  the  hearing." 

3.  Amended  by  Code  Amdts.  1880,  p.  67, 
and  read  the  same  as  the  amendment  of  1909, 
except  that  it  did  not  have  the  proviso. 

3.  Amendment  by  Stats.  1901,  p.  236;  un- 
constitutional.   See  note  ante,  §  5. 

4.  There  were  two  amendments  of  §  1763  in 
1907,  both  approved  on  the  same  day  (March  23, 
1907),  one  the  code  commissioner's  amendment 
(identical  with  the  unconstitutional  amendment 
of  1901),  and  reading  (Stats.  1907,  p.  943), 
"When  it  is  represented  to  the  superior  court, 
upon  verified  petition  of  any  relative  or  friend, 
that  any  person  resident  of  the  county  is  insane, 
or  from  any  cause  mentally  incompetent  to  man- 
age his  property,  such  court  must  cause  a  notice 
to  be  given  to  the  supposed  insane  or  incompe- 
tent person  of  the  time  and  place  of  hearing  the 
case,  not  less  than  five  days  before  the  time  so 
appointed;  and  such  person,  if  able  to  attend, 
must  be  produced  on  the  hearing"  ;  the  code  com- 
missioner saying,  "Requires  the  appointment  of 
a  guardian  of  an  insane  person  to  be  by  the 
court,  instead  of  by  a  judge,  and  that  such  per- 
son shall  be  a  resident  of  the  county.  At  the 
same  session  (1907:  996)  a  later  amendment  of 
the  same  numbered  section  was  passed,  which 
while  it  incorporated  an  important  new  provis- 
ion, omitted  to  make  the  change  provided  in  the 
section  as  suggested  by  the  commissioner  and 
passed  first.  These  two  sections  should  be  amal- 
gamated in  the  session  of  1909."  The  second 
amendment  of  1907  (Stats.  1907,  p.  996)  was 
identical  with  the  amendment  of  1909. 

5.  Amended  by  Stats.  1909,  p.  329,  being  a 
re-enactment  of  the  section  as  printed  in  Stats. 
1907,  p.  996. 

Application  of  section.  This  section  and 
§  1764,  post,  have  reference  to  the  original 
appointment  of  a  guardian;  the  same 
formality  is  not  required  to  appoint  a  new 
guardian  upon  the  removal  of  one  already 
appointed,  as  provided  for  in  §  1801,  post. 
Guardianship  of  Tilton,  15  Cal.  App.  244; 
114  Pac.  594.  The  provisions  of  this  article 
are,  for  the  purposes  specified,  of  control- 
ling force  and  effect.  Clements  v.  McGinn, 
4  Cal.  Unrep.  163;  33  Pac.  920.  The  main 
and  ultimate  purpose  of  this  section  and 
§  1764,  post,  is  the  appointment  of  a  guar- 
dian for  a  person  found  to  be  incompetent 
to  manage  his  own  business  and  prop- 
erty; an  adjudication  of  incompetency,  in- 
dependently of  the  appointment  of  a 
guardian,  does  not  seem  to  be  contem- 
plated: the  purpose  is  to  appoint  a  guar- 
dian for  an  incompetent  person,  incompe- 
tency,  of   course,   having   to   be   found   in 


some  way  by  the  court  as  a  preliminary 
step,  the  appointment  being  the  thing 
specially  directed,  for  there  is  no  provision 
for  the  mere  adjudication  of  incompe- 
tency. In  re  Moss.  120  Cal.  695;  53  Pac.  357. 

Jurisdiction  acquired  ho'w.  On  filing  a 
proper  petition  for  the  appointment  of  a 
guardian  of  the  person  and  estate  of  an 
alleged  insane  person,  and  on  giving  the 
notice  required,  the  probate  court  acquires 
jurisdiction  to  adjudicate  the  question  of 
insanity,  and  to  select  a  guardian,  and  is 
not  restricted  as  to  the  person  to  be  ap- 
pointed, even  if  the  petition  asks  that  the 
petitioner  be  appointed.  Halett  v.  Patrick, 
49  Cal.  590.  A  guardian  of  the  person  or 
estate  of  an  insane  person  cannot  be  ap- 
pointed without  giving  such  person  notice 
of  the  application  for  the  appointment. 
In  re  Lambert,  134  Cal.  626;  86  Am.  St. 
Pep.  296;  55  L.  E.  A.  856;  66  Pac.  851; 
Guardianship  of  Sullivan,  143  Cal.  462;  77 
Pac.  153.  Thus,  an  incompetent  person 
must  be  served  with  proper  notice  of  the 
time  and  place  of  hearing  of  the  application 
for  guardianship  of  his  person  and  estate, 
before  the  court  can  acquire  jurisdiction 
to  make  the  appointment;  hence,  an  order 
and  notice  specifying  merely  a  day  for 
hearing,  without  specifying  hour  or  place, 
is  insufficient,  and  where  the  hearing  was 
continued  until  a  certain  day  of  the  week, 
of  a  certain  month  and  day  of  month,  the 
latter  being  incorrect,  an  appointment 
made  on  the  dav  of  the  week  given  is  void. 
McGee  v.  Hayes,  127  Cal.  336;  78  Am.  St. 
Rep.  57;  59  Pac.  767.  The  presence  of  the 
incompetent  person  at  the  hearing,  al- 
though required  by  the  statute,  does  not 
have  the  effect  of  waiving  or  dispensing 
with  proper  notice  of  the  hearing:  he  is  in- 
capable of  consenting  to  the  jurisdiction, 
and  cannot  waive  any  steps  necessary  to 
confer  jurisdiction  upon  the  court.  McGee 
V.  Hayes,  127  Cal.  336;  78  Am.  St.  Eep.  57; 
59  Pac.  767. 

Notice  not  required  •when.  Where  the 
person  who  petitions  for  the  appointment 
of  a  guardian  of  an  alleged  insane  person 
is  appointed,  but  fails  to  give  the  re- 
quired bond,  the  court  may,  in  the  same 
proceeding,  appoint  another  as  guardian, 
without  a  new  notice,  even  if  such  person 
has  filed  a  petition  asking  for  the  appoint- 
ment. Halett  V.  Patrick,  49  Cal.  590, 
Upon  such  a  proceeding,  notice  must  be 
given  of  a  petition  for  the  appointment  of 
a  guardian  of  an  insane  person;  but  where 
the  person  appointed  fails  to  give  the  re- 
quired bond,  and  the  court  appoints  a  sec- 
ond petitioner  as  guardian,  such  second 
appointment  is  but  a  step  in  the  original 
proceeding,  and  the  person  notified  must 
take  notice  of  every  subsequent  step. 
Halett  V.  Patrick,  49  Cal.  590. 

Incompetent  as  ■witness.  The  incompe- 
tent may  be  compelled  to  be  a  witness  as 
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to  his  competency.  Guardianship  of  Co- 
burn,  165  Cal.  202;  131  Pac.  352. 

Finding  authorizing  appointment.  A 
finding  that  the  alleged  incompetent  is 
unable  properly  to  manage  or  take  care  of 
himself  or  his  property,  based  upon  a  suf- 
ficient allegation  of  the  petition,  will 
authorize  the  appointment  of  a  guardian. 
Guardianship  of  Coburn,  165  Cal.  202;  131 
Pac.  352. 

Guardian  appointed  when.  Formerly,  a 
court  would  not  deprive  a  person  of  his 
liberty  or  property  for  mere  imbecility  of 
mind,  not  amounting  to  idiocy  or  lunacy; 
but,  in  later  years,  the  courts  have  ex- 
tended their  power  to  some  cases  in  which 
the  party  is  not  an  idiot  or  a  lunatic. 
Guardianship  of  Coburn,  11  Cal.  App.  604; 
105  Pac.  924.  Thus,  to  justify  the  appoint- 
ment of  a  guardian  under  this  section  and 
§  1764,  post,  the  court  need  only  find  that 
the  party  for  whom  the  guardian  is  ap- 
pointed is  mentally  incompetent  to  take 
care  of  himself  and  manage  his  property. 
Guardianship  of  Coburn,  11  Cal.  App.  604; 
105  Pac.  924. 

Eight  to  guardianship  waived  how. 
"Where  a  person  seeks  the  appointment  of 
himself  as  guardian  of  an  incompetent, 
and  is  present  at  the  hearing,  and  consents 
to  the  granting  of  letters  to  another,  he 
thereupon  waives  any  claims  to  letters  in 
such  proceeding.  Guardianship  of  Sullivan, 
143  Cal.  462;  77  Pac.  153. 

Adjudication  by  consent  reversible.  An 
alleged  incompetent  is  entitled,  as  a  matter 

§  1764.  Appointment  of  guardian  for  incompetent  person.  If,  after  a 
full  hearing  and  examination  upon  such  petition,  it  appears  to  the  court  that 
the  person  in  question  is  incapable  of  taking  care  of  himself  and  managing 
his  property,  such  court  must  appoint  a  guardian  of  his  person  and  estate, 
or  person  or  estate,  with  the  powers  and  duties  in  this  chapter  specified. 

aiding  the  judgment  of  the  court,  his 
wishes  may  be  consulted  in  the  appoint- 
ment of  a  guardian  for  him.  Guardianship 
of  Tilton,  15  Cal.  App.  244;  114  Pac.  594. 
The  husband  of  an  insane  wife  is  not  pre- 
ferred, in  law,  as  guardian,  where  he  is 
unfit  to  discharge  the  duties  of  guardian. 
Guardianship  of  Fegan,  45  Cal.  176. 

Insanity  proved  how.  Insanity  cannot 
be  proved  by  general  reputation.  People  v. 
Pico,  62  Cal.  50. 

Appointment  sustained  when.  Where 
questions  asked  as  to  the  ability  of  the 
alleged  incompetent  to  take  care  of  his 
property,  upon  cross-examination  of  at- 
tending phj^sicians,  who  had  testified  as  to 
his  competency,  were  within  the  bounds  of 
proper  cross-examination,  and  where  the 
answers  thereto  were  not  prejudicial  to 
the  appellant,  they  cannot  constitute 
grounds  for  the  reversal  of  the  order  ap- 
pointing the  guardian.  Guardianship  of 
Daniels,  140  Cal.  335;  73  Pac.  1053.     Any 


of  right,  to  a  decision  from  the  judge  who 
presided  at  the  hearing  and  examination 
upon  the  petition  for  the  appointment  of  a 
guardian,  and  who  saw  and  heard  the  wit- 
nesses; this  right  neither  the  alleged  in- 
competent nor  his  attorney  can  waive,  and 
a  judgment  entered  and  signed  by  a  judge 
who  heard  neither  evidence  nor  argument 
must  be  reversed  (Guardianship  of  Sul- 
livan, 143  Cal.  462;  77  Pac.  153);  and  the 
rule  that  an  appeal  will  not  be  entertained 
from  a  judgment  entered  by  consent  has 
no  application  to  an  order  appointing  a 
guardian  of  the  person  and  estate  of  an 
incompetent  person.  Guardianship  of  Sul- 
livan, 143  Cal.  462;  77  Pac.  153.  An 
adjudication  of  incompetency  cannot  be 
entered  by  consent  of  the  alleged  incom- 
petent; if  he  is  in  fact  incompetent,  he 
cannot  consent,  and  if  not,  his  consent 
cannot  make  him  so;  nor  can  the  consent 
of  his  attorney  be  any  more  effective  than 
his  own  consent  (Guardianship  of  Sullivan, 
143  Cal.  462;  77  Pac.  153);  and  if  the  judg- 
ment of  the  incompetency  of  a  person  is 
one  of  mere  consent,  without  an  adjudica- 
tion upon  the  merits,  it  should  be  reversed. 
Guardianship  of  Sullivan,  143  Cal.  462;  77 
Pac.  153. 

CODE  COMMISSIONERS'  NOTE.  Appoint- 
ment cannot  be  collaterally  attacked.  Warner 
V.  Wilson,  4  Cal.  313.  Court  may  make  personal 
examination,  and  admit  evidence  aliunde.  White 
V.  Palmer,  4  Mass.  147;  see  Civ.  Code,  §  258. 
As  to  power  to  make  a  will  if  restored,  though 
guardianship  still  e.xists,  see  Stone  v.  Damon,  12 
Mass.  488.  Payment  to  ward  with  knowledge 
of  guardianship  invalid.  Leonard  v.  Leonard,  14 
Pick.  280. 


Appointment  at  chambers.    Ante,  §  166. 
Seal  necessary.    Ante,  §  153,   subd.   2. 

Legislation  §  1764.  1,  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  348  (Guardian's 
Act,  §  13),  which  read:  "If  after  a  full  hearing 
and  examination  upon  such  petition,  it  shall  ap- 
pear to  the  probate  judge  that  the  person  in  ques- 
tion is  incapable  of  taking  care  of  himself,  and 
managing  his  property,  he  shall  appoint  a  guar- 
dian of  his  person  and  estate,  with  the  powers 
and  duties  hereinafter  specified."  The  changes 
from  the  section  as  enacted  in  1872  are  noted 
infra. 

2.  Amended  by  Code  Amdts.  1880,  p.  67, 
substituting  (1)  "appear"  for  "appears,"  (2) 
"court"  for  "probate  judge,"  and  (3)  "such 
court"  for   "he,"   after  "propertv." 

3.  Amended  by  Stats.  1911.  p.  1190,  (1) 
substituting  "appears"  for  "appear,"  and  (2) 
inserting  "or  person  or  estate." 

For  whom  appointed.  The  court  may 
appoint  a  guardian  for  an  insane  married 
person.   Guardianship  of  Fcgan,  45  Cal.  176. 

Preference  determined  how.  Where  the 
incompetent  is  present  in  court,  he  may  be 
questioned  to  ascertain  his  mental  condi- 
tion;   and,   if   found   mentally   capable   of 
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error  in  the  rejection  of  offered  testimony 
of  attending  physicians  of  an  alleged  in- 
competent is  not  prejudicial,  where,  upon 
his  subsequent  written  waiver  and  consent, 
the  court  permitted  such  witnesses  to  tes- 
tify, and  they  testified  in  his  favor.  Guar- 
dianship of  Daniels,  140  Cal.  335;  73  Pac. 
1053. 

Conclusive  of  testamentary  capacity 
when.  The  judicial  determination  that  a 
person  is  of  unsound  mind  is  only  prima 
facie  evidence  of  his  incapacity  to  make  a 
will.    Estate  of  .Johnson,  57  Cal.  529. 

Valid  against  collateral  attack  when. 
Letters  of  guardianship  of  an  insane  per- 
son, duly  issued,  cannot  be  attacked  in  a 
collateral  proceeding.  Warner  v.  Wilson,  4 
Cal.  310.  The  action  of  a  court  of  compe- 
tent jurisdiction  in  appointing  a  guardian 
of  an  incompetent  is  not  open  to  collateral 
attack;  in  the  absence  of  a  direct  attack, 
the  order  therefor  will  be  presumed  to 
have  been  correctly  made.  Isaacs  v.  Jones, 
121  Cal.  257;  53  Pac.  793.  A  void  ap- 
pointment of  a  guardian  of  an  incompetent, 
which  shows  upon  the  face  of  the  record 
that  the  court  was  without  jurisdiction  to 
make  the  order,  is  subject  to  collateral  at- 
tack in  an  action,  brought  in  the  name  of 
the  incompetent,  by  the  guardian.  McGee 
V.  Hayes,  127  Cal.  336;  78  Am.  St.  Kep.  57; 
59  Pac.  767. 

Appeal.  The  order  appointing  a  guar- 
dian for  an  alleged  incompetent  being  sub- 
ject to  reversal  or  appeal,  the  appellant's 
right  to  the  control  of  his  property  cannot 
be  held  as  finally  concluded  against  him  by 
the  order  of  appointment:  no  order  is  final 
when  an  appeal  from  it  is  duly  pending. 
In  re  Moss,  120  Cal.  695;  53  Pac.  357.  The 
fact  that  the  alleged  incompetent,  prior  to 
taking  the  appeal,  sought  a  restoration  to 
competency,  cannot  preclude  his  appeal 
from  the  order  for  letters  of  guardianship 
of  his  person  and  estate.  Guardianship  of 
Sullivan,  143  Cal.  462;  77  Pac.  153.  The 
requirement  of  §  372,  ante,  that  an  insane 
and  incompetent  person  must  appear  either 
by  his  general  guardian  or  by  his  guar- 
dian  ad  litem,   does  not   apply  to   a   case 

§  1765.  Powers  and  duties  of  guardians.  Every  guardian  appointed,  as 
provided  in  the  preceding  section,  has  the  care  and  custody  of  the  person  of 
his  ward  and  the  management  of  all  his  estate,  or  the  care  and  custody  of 
the  person  of  his  ward  or  the  management  of  all  his  estate,  according 
to  the  order  of  appointment,  until  such  guardian  is  legally  discharged, 
and  he  mu.st  give  bond  to  such  ward  in  like  manner  and  with  like  conditions 
as  before  prescribed  with  respect  to  the  guardian  of  a  minor. 

ing  "or  the  care  and  custody  of  the  person  of  his 
ward  or  the  manafrement  of  all  his  estate,  accord- 
ing to   the   order  of   appointment." 

Bond  necessary  when.  The  statute  an- 
nexes to  the  appointment  the  condition 
that  the  guardian  shall  execute  a  proper 
bond,  and  the  court  has  no  power  to  dis- 


where  the  very  question  involved  is  the 
validity  of  the  order  of  guardianship  itself, 
and  where  the  appeal  is  taken  directly 
from  that  order;  such  appeal  may  be  taken 
by  the  alleged  incompetent,  by  the  at- 
torneys who  appeared  for  him  in  the  pro- 
ceedings in  which  the  order  of  garnish- 
ment was  made.  In  re  Moss,  120  Cal.  695; 
53  Pac.  357.  Where  the  evidence  as  to  the 
ability  of  the  alleged  incompetent  to  take 
care  of  herself  and  manage  her  property  is 
conflicting,  the  order  appealed  from  must 
be  affirmed,  unless  the  court  committed 
some  prejudicial  error  of  law  in  arriving  at 
its  conclusion.  Guardianship  of  Daniels, 
140  Cal.  335;  73  Pac.  1053.  Upon  appeal 
by  an  alleged  incompetent,  the  notice  of 
appeal  need  be  served  only  upon  the  guar- 
dians to  whom  letters  were  granted,  who 
are  the  only  persons  whose  legal  interests 
are  adverse  to  those  of  the  alleged  incom- 
petent: a  daughter  applying  for  letters, 
who  is  an  heir  apparent,  has  no  legal  in- 
terest that  can  be  affected  by  r,  reversal 
of  the  judgment.  Guardianship  of  Sulli- 
van, 143'Cal.  462;  77  Pac.  153. 

What  necessary  to  justify  appointment. 
See  note  ante,  §  1763. 

Purpose  of  this  section.  See  note  ante, 
§1763. 

Guardians  appointed  under  this  section 
are  only  those  authorized  to  be  restored. 
See  note  post,  §  1766. 

Order  setting  aside  order  appointing 
guardian  ad  litem,  not  appealable.  See 
note  ante,  §  1747. 

Order  appointing  guardian  of  incompe- 
tent is  appealable.    See  note  ante,  §  963. 

Court  not  restricted  as  to  person  to  be 
appointed,  even  where  petitioner  seeks  ap- 
pointment.    See  note  ante.  §  1763. 

Decision  must  be  made  by  judge  who 
heard  the  e'i'idence.    See  note  ante,  §  1763. 

Petitioner  appointed  and  failing  to  give 
bond,  court  may  appoint  another  in  same 
proceeding.    See  note  ante,  §  1763. 


CODE  COMMISSIONERS' 
tion.  See  Civ.  Code,  §  258; 
Requena,  36  Cal.  653. 


NOTE.      Examina- 
see    Racouillat    v. 


Bond  of  guardian.    Ante,  §  1754. 

Legislation  §  1765.  1.  Enacted  March  11, 
1872:  based  on  Probate  Act,  §  349  (Guardian's 
Act,  §  14),  (1)  omitting  "so"  before  "appointed"; 
(2)  substituting  (a)  "has  the  care"  for  "shall 
have  the  care,"  (b)  "is  legally"  for  "shall  be 
legally."   and    (c)    "must  bond"   for   "shall   bond." 

3.   Amended  by   Stats.    1911,  p.    1191,   insert- 
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pense  therewith.   Halett  v.  Patrick,  49  Cal.  it  with  felonious  intent.  Jones  v.  Jones,  71 

590.  Cal.  89;  11  Pac.  817. 

Guardian's    property    in    ward's    estate.  ^^      ^^^.^^  ^^  ^^^^^^  incompetent  from 

Ine  g^uardian  or  an  incompetent  person,  m  g^j^^g    ^gg  „y,g  53  l   R   A   931. 
possession  of  the  property  of  his  ward    has  ^        cOMMISSIONEKS'  NOTE.    See  preced- 

such  a  special  property  therein  as  will  sup-  j^^  ^^^.,5^,,^   (i754).  and  Pol.  Code,    |§  947-981; 

port  a  charge  of  larceny  against  one  taking  also  Racouillat  v.  Requena,  36  Cal.  652. 

§  1766.  Proceeding  for  restoration  to  capacity.  Any  person  who  has 
been  declared  insane  or  incompetent,  or  the  guardian,  or  any  relative  of  such 
person  within  the  third  degree,  or  any  friend,  may  apply,  by  petition,  to  the 
superior  court  of  the  county  in  which  he  was  declared  insane,  to  have  the  fact 
of  his  restoration  to  capacity  judicially  determined.  The  petition  must  be 
verified,  and  must  state  that  such  person  is  then  sane  or  competent.  Upon 
receiving  the  petition,  the  court  must  appoint  a  day  for  a  hearing  before  the 
court,  and,  if  the  petitioner  requests  it,  must  order  an  investigation  before  a 
jury,  which  must  be  summoned  and  impaneled  in  the  same  manner  as  juries 
in  civil  actions.  The  court  must  cause  notice  of  the  trial  to  be  given  to  the 
guardian  of  the  person  so  declared  insane  or  incompetent,  if  there  is  a  guar- 
dian, and  to  his  or  her  husband  or  wife,  if  there  is  one,  and  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial,  the  guardian  or 
relative  of  the  person  so  declared  insane  or  incompetent,  and,  in  the  discre- 
tion of  the  court,  any  other  person,  may  contest  the  right  to  the  relief  de- 
manded. Witnesses  may  be  required  to  appear  and  testify,  as  in  civil  cases, 
and  may  be  called  and  examined  by  the  court  on  its  own  motion.  If  it  is 
found  that  the  person  is  of  sound  mind,  and  capable  of  taking  care  of  him- 
self and  his  property,  his  restoration  to  capacity  must  be  adjudged,  and  the 
guardianship  of  such  person,  if  such  person  is  not  a  minor,  must  cease. 

Habeas  corpus,  right  to,  where  one  detained  as  4.   Amended  by  Stats.  1907,  p.  944;  the  code 

insane.    See  Pol.  Code,  §  2188.  commissioner     saying,     "The    word     'guardian'     is 

T.«<Ti<!iotf«»,  «  i-Tcc       1      Ajj   J  v      /~i  J      \     At-  changed  to  'guardianship,'  in  the  last  sentence,  to 

li^^ll        ^'}^^^-     }-u^^^^^  5^  9°^^  Amdts.  correct   a  clerical  error." 
xsj^ct-7-4,   p.    377,    and   then   read:      Any  person 

who  has  been  declared  insane,  or  the  guardian  or  Application  of  section.     The  provision  of 

any    relative    of    such    person,    within    the    third  .1  .      „„„■•                 .1       •    •          .-,        ^         .     . 

degree,    or   any    friend,   may   apply  by   petition   to  t^is    section,    authorizing    the    COUrt    to    re- 

the  probate  judge  of  the  county  in  which  he  was  store  a  person  adjudged  insane  or  incompe- 

declared   insane,  .to   have   the   fact   of   his   restora-  tent,  is  applicable  onlv  to  those  for  whom 

tion  to  capacity  judicially  determined.      The  peti-  i-              i,              i.      '                   ■    .     -,            -, 

tion  shall  be  verified,  and  shall   state  that  such  guardians     have     been     appointed     under 

person    is    then    sane.      Upon    receiving    the    peti-  §  1764,  ante,  and  does  not  applv  to  persons 

!n°."\n^^  ^if'^fhl'^^fV^'^Pr'"*  '^  '^?''/''V^f  ^Tr  committed    to    insane    asvlums"  under    the 
ing,   and,   if  the  petitioner  request   it,   shall   order  i-.   t    •  '  1    /-i     t       /t-   h 

an   investigation    before   a  jury,   which   shall   be  regulations  of  the  Political  Code  (Kellogg 

summoned  and  impaneled  in  the  same  manner  as  v.    Cochran,    87    Cal.    192'    12   L.    R.   A.    104* 

juries   are  summoned  and  impaneled  in  other  cases  nr  t5„„    <;-7\  .  .,«»  „»„  <.v,«  »,„.^, ,,•'„•„.'.„  Jj;  xu-' 

in  the  probate  court.     The  judge  shall  cause  no-  25  Pac.  6/  7) ;  nor  are  the  provisions  of  this 

tice  of  the  trial  to  be  given  to  the  guardian  of  section    applicable    to    one   who   has    been 

the  petitioner,  if  there  be  a  guardian,  and  to  his  confined  in  an  insane  asvlum  without  hav- 

or  her  husband   or  wife,   if   there   be   one,   and   to  . v,„„4.         j  'i-         i-  411-1. 

his    or   her   father   or   mother,    if   living    in    the  i°S  "een  put  under  guardianship.    Aldrich 

county.      On    the    trial,    the    guardian   or   relative  V.  Barton,  153  Cal.  488 ;  95  Pac.  900. 

of    the    petitioner,    and,    in    the    discretion    of    flio  Continuance    dl<?crpHonarv    wVipti        Tn    « 

judge,  any  other  person,  mav  contest  the  right  v./om;muance  aiscreuonary  wnen.     in   a 

of  the  petitioner  to   the  relief  demanded.     Wit-  proceeding    to    restore    an    incompetent    to 

nesses  may  be  required  to  appear  and  testify,  as  capacitv,  the  question  whether  at  the  time 

in  other  cases,   and  may  bo   called   and   examined  „„,     J!„_"'  !,„„_•,„                  j.-                      1.       1  1    1 

by  the  judge  of  his  own  motion.     If  it  be  found  ^et   for   hearing,   a_  continuance   should   ba 

that  the  petitioner  be  of  sound  mind  and  capable  granted    to   a   relative    of    the   incompetent, 

of  taking  care  of  himself  and  his  property,  his  jq    or^ipf    ^hat    thereafter   the    application 

restoration    to    capacitv    shall    bo    adjudged,    and  •    uj.    -u                     j     •      •       j.t_       t           .•            <? 

the  guardianship  of  such  person,   if  such   person  might    be   Ojiposed,   is   in    the   discretion   of 

be  not  a  minor,  shall  cease."  the   court;    an   order   refusing  continuance 

2.  Amended  by  Code  Amdts.  1880,  p.  67  to  cannot  be  disturbed,  where  there  was  no 
read  as  at  present,  except  that  it  had  (1)  shall  1  i  1  •  .»  1  ,.  v.-  "^  v.. 
instead  of  "must"  in  all  instances,  (2)  "be"  in-  legal  showing  for  such  continuance.  Guar- 
stead  of  "is"  in  all  instances,  (3)  "are  sum-  dianship  of  Lovern,  137  Cal.  680;  70  Pac. 
moned     and     impaneled"     after     "juries,"     in     the  ygo 

sentence     beginning     "Upon     receiving     the     peti-         '       • 

tion,"    and    (4)    "guardian"    instead  of   "guardian-  Adjudication    conclusive    hOW    far.       An 

^^'^■"a        a        .  I,     Of  .      -.Qrt^     r.    o-iR-   i.n         afl.iudicntion  of  iucom]ietency  is  conclusive 

3.  Amendment  by  Stats.  1901,  p.  236  un-  -in  j  i-  -..-i.  ^r.  j 
constitutional.   See  note  ante,  §  5.                                  against  all  persons  dealing  With  the  ward 
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until  he  is  restored  to  competency  to  man- 
age his  affairs,  as  provided  in  this  section, 
except  as  limited  by  §  40  of  the  Civil  Code. 
Clements  v.  McGinn,  4  Cal.  Unrep.  163,  33 
Pac.  920. 

Certificate  of  discharge  evidence  to  what 
extent.  A  certificate  of  discharge  from  a 
hospital  for  the  insane  is  no  more  than 
prima  facie  proof  of  sanity:  it  is  not  con- 
clusive, and  may  be  overcome  by  proof  to 
the  contrarv.  Aldrich  v.  Barton,  153  Cal. 
488;  95Pac.'900. 


Character  of  evidence  to  "be  shown  when. 
Eefusal  of  t"he  court  to  allow  certain  wit- 
nesses to  be  placed  upon  the  stand  by  a 
contesting  relative  of  the  incompetent,  is 
not  ground  for  reversal  of  the  order  re- 
storing such  incompetent  to  capacity,  where, 
there  is  no  showing  as  to  the  character  of 
the  evidence  they  would  have  given  if  al- 
lowed to  testify.  Guardianship  of  Lovern, 
137  Cal.  680;  70  Pac.  783;  Aldrich  v.  Su- 
perior Court,  120  Cal.  140;  52  Pac.  148. 


§  1767.  Definition  of  incompetent.  The  phrase  "incompetent,"  "mentally 
incompetent,"  and  "incapable,"  as  used  in  this  chapter,  shall  be  construed  to 
mean  any  person  who,  though  not  insane,  is,  by  reason  of  old  age,  disease, 
weakness  of  mind,  or  from  any  other  cause,  unable,  unassisted,  to  properly 
manage  and  take  care  of  himself  or  his  property,  and  by  reason  thereof 
would  be  likely  to  be  deceived  or  imposed  upon  by  artful  or  designing  per- 
sons. 

Legislation  §  1767. 
p.  68. 


Added    by    Stats.    1891, 


Constitutionality  of  section.  This  sec- 
tion does  not  violate  the  provisions  of  the 
constitutional  requirement,  that  every  act 
shall  embrace  but  one  subject,  and  that 
subject  must  be  expressed  in  the  title. 
Guardianship  of  Coburn,  165  Cal.  202;  131 
Pac.  352.  Where  the  findings  of  the  court, 
in  a  proceeding  for  the  appointment  of  a 
guardian  for  an  alleged  incompetent,  es- 
tablished, under  §§  1763,  1764,  ante,  a  case 
for  the  appointment  of  a  guardian,  it  is 
immaterial  whether  the  definition  of  an  in- 
competent, in  this  section,  is  constitutional; 
and  the  fact  that  the  court,  in  a  subsequent 
finding,  followed  such  definition  cannot  af- 
fect its  other  findings,  supporting  the  peti- 


tion. Guardianship  of  Daniels,  140  Cal. 
335;  73  Pac.  1053. 

Nature  of  disability.  The  disability 
must  be  understood  to  mean  mental,  rather 
than  phvsical.  Guardianship  of  Coburn, 
165  Cal.  202;  131  Pac.  352. 

Presumption  and  proof  of  insanity.  No 
presumption  arises  that  a  man  is  of  un- 
sound mind,  from  the  fact  that  he  is  a 
drunkard.  Estate  of  Johnson,  59  Cal.  529; 
Estate  of  Lang,  65  Cal.  19;  2  Pac.  491. 
Capricious  and  arbitrary  likes  and  dislikes 
are  not  evidences  of  insanity;  nor  is  evi- 
dence that  a  person  is  a  spiritualist  any 
proof  of  insanity.  Estate  of  Spencer,  96 
Cal.  448;  31  Pac.  453. 

Definition  of  terms  "Incapable"  and  "in- 
competent." See  Guardianship  of  Blinn, 
99  Cal.  216;  33  Pac.  841, 


ARTICLE  III. 
POWERS  AND  DUTIES  OF  GUAEDIANS. 


§  1768.    Guardian  to   pay   debts   of  ward   out   of 

ward's  estate. 
§  1768.    Same. 
§  1769.    Guardian  to  recover  debts  due  his  ward 

and  represent  him. 
§  1770.    Guardian  to  manage  his  estate,  maintain 

ward,  and  sell  real  estate. 
§  1771.     Maintenance,    support,    and   education   of 


ward,  how  enforced. 
§  1772.     Guardians,  powers  of,  in  partition. 
§  1773.     Inventory   of   ward's   estate.      Refusal   of 

guardian  to  return  inventory. 
§  1774.     Settlements  of  accounts  of  guardians. 
§  1775.     Allowance  of  accounts  of  joint  guardians. 
§  1776.     Expenses  and  compensation  of  guardians. 


§  1768.  Guardian  to  pay  debts  of  ward  out  of  ward's  estate.  Every 
guardian  appointed  under  the  provisions  of  this  chapter,  whether  for  a  minor 
or  any  other  person,  must  pay  all  just  debts  due  from  the  ward,  out  of  his 
personal  estate,  and  the  income  of  his  real  estate,  if  sufficient ;  if  not,  then 
out  of  his  real  estate,  upon  obtaining  an  order  for  the  sale  thereof,  and  dis- 
posing of  the  same  in  the  manner  provided  in  article  four  of  this  chapter. 


Legislation  §  1768.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act,  §350;  Guardian's 
Act,  §  15)  (1)  substituting  (a)  "chapter"  for 
"act,"  and  (b)  "must"  for  "shall,"  (2)  omitting 
"and"  after  "sufficient,"  and  (3)  suVjstituting  "in 
this  title  for  the  sale  of  real  estate  of  decedents" 
for  "by  law,"   at  the  end  of  tlie   section. 

2.  Amendment  by  Stats.  1901,  p.  236;  un- 
constitutional.    See  note  ante,  §  5. 


3.  Amended  by  Stats.  1907,  p.  944  (code 
commissioner's  amendment,  being  identical  with 
the  unconstitutional  amendment  of  1901),  sub- 
stituting "article  four  of  this  chapter"  for  "this 
title  for  the  sale  of  real  estate  of  decedents,"  at 
the  end  of  the  section ;  the  code  commissioner 
saying,  "Article  four  makes  full  provision  for  the 
sale  of  property  by  guardians,  and  contains  many 
provisions    entirely    inconsistent    with    those    pro- 
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vided  for  the  sale  of  property  of  decedents.  The 
former  reference  in  the  section  was,  tlierefore, 
erroneous,  and  might  be  productive  of  serious  re- 
sults. On  the  same  day  that  the  act  makinpr  this 
amendment  was  approved,  March  23,  1878  [1907], 
another  act  was  signed  amending  the  same  sec- 
tion and  incorporating  back  into  it  (1907:  981) 
the  very  provisions  struck  out  of  it  in  the  act 
suggested  by  the  commissioner  (1907:  944)." 
See  post.  Legislation  §  1768,  for  the  other  amend- 
ment of  1907,  referred  to  by  the  code  commis- 
sioner. 

Claims  to  be  paid  when.  Claims  against 
the  estate  are  not  required  to  be  verified  or 
approved  by  the  .iudgc  before  they  are 
paid  by  the  guardian.  Kacouillat  v.  Re- 
quefia,  ?,G  Cal.  6ol. 

Ward's  liability  on  note  of  guardian. 
A  new  guardian,  giving  a  note,  without 
authority  of  the  court,  for  mouey  borrowed 
for  the  support  and  care  of  the  ward  by  a 
previous  guardian,  never  having  received 
any  consideration  for  the  note,  cannot  be 
held  personally  liable  thereupon;  and  the 
ward,  not  having  received  any  benefit  from 
the  note,  and  never  having  been  originally 
liable,  cannot  be  subject  to  an  action  based 
thereupon,  after  reaching  majority,  having 
in  no  manner  ratified  it;  in  such  case,  it  is 
not  necessary  that  the  ward,  on  coming  of 
age,  should  disavow  liabilitv.  Wright  v. 
Byrne,  129  Cal.  614;  62  Pac.  176. 

Power  of  guardian  limited  how.  No 
power  is  given  to  the  guardian  to  subject 


an  interest  in  the  real  estate  of  his  ward 
to  the  maintenance  or  support  of  the  latter. 
Los  Angeles  County  v.  Winaus,  13  Cal. 
App.  234;  109  Pac.  640. 

CODE  COMMISSIONERS'  NOTE.  The  neces- 
sity or  expediency  of  the  sale  must  arise  from 
one  or  more  of  these  circumstances:  1.  The  exist- 
ence of  debts  due  from  the  ward,  which  cannot  be 
paid  out  of  his  personal  estate  and  the  income 
of  his  real  estate.  2.  The  insufficiency  of  the 
income  of  the  estate  of  the  ward  to  maintain  him 
and  his  family,  or  to  educate  his  family,  or  to 
educate  him  when  a  minor.  3.  That  it  would  be 
for  the  benefit  of  the  ward  that  his  real  estate, 
or  a  part  thereof,  should  be  sold,  and  the  pro- 
ceeds put  out  on  interest,  or  invested  in  some 
productive  stock.  Such  are  the  grounds  as  laid 
down  in  Fitch  v.  Miller,  20  Cal.  382,  based  on 
§§15,  20,  21  (Code  §§  1768,  1777,  1778).  In 
order  to  enable  the  court  to  judge  of  this  neces- 
sity or  expediency,  the  first  requisite  of  the  peti- 
tion is,  that  it  shall  set  forth  the  condition  of 
the  estate;  and  it  would  seem  to  be  only  neces- 
sary to  state  the  condition  in  such  manner  as  to 
enable  the  court  to  judge  of  the  existence  of  one 
or  more  of  the  circumstances  above  specified,  ren- 
dering a  sale  necessary  or  expedient.  It  may  be 
observed  that  the  circumstances  authorizing  an 
executor  or  administrator  to  apply  for  a  sale  of 
real  estate,  are  not  the  same  as  in  the  case  of  a 
guardian,  and  that  the  petition  of  the  former  is 
expressly  required  to  state  the  condition  and 
value  of  the  respective  portions.  Fitch  v.  Miller, 
20  Cal.  382.  See  sale  for  payment  of  supposed 
or  alleged  liens.  Racouillat  v.  Requena,  36  Cal. 
657.  Guardians  de  son  tort,  either  by  father,  or 
any  one  who  assumes  to  and  acts  as  such.  Van. 
Epps  V.  "Van  Deusen,  4  Paige,  64;  25  Am.  Dec. 
516. 


§1768.  Same.  Every  guardian  appointed  under  the  provisions  of  this 
chapter,  whether  for  a  minor  or  any  other  person,  must  pay  all  debts  due 
from  the  ward  out  of  his  personal  estate  and  the  income  of  his  real  estate  if 
sufficient,  if  not,  then  out  of  his  real  estate  upon  obtaining  an  order  for  the 
sale  or  mortgage  thereof,  and  dispose  of  the  same  in  the  manner  provided,  in 
this  title  for  the  sale  of  real  estates  of  decedents. 

Legislation  §  1768.    Amendment  of  Stats.  1907, 
p.  981.    See  ante,  Legislation  §  1768. 

§  1769.  Guardian  to  recover  debts  due  his  ward  and  represent  him.  Every 
guardian  must  settle  all  accounts  of  the  ward,  and  demand,  sue  for,  and  re- 
ceive all  debts  due  to  him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on  receiving  a  fair 
and  just  dividend  of  his  estate  and  effects;  and  he  must  appear  for  and 
represent  his  ward  in  all  legal  suits  and  proceedings,  unless  another  person 
be  appointed  for  that  purpose. 

(b)    "is"    for   "be"   before   "appointed,"    and    (c) 

"debtor"    for    "debtors";    (2)    omitting    "as   guar- 
dian  or   next   friend"   at    end  of   section. 

Analogy  to  common  law.  This  section  is 
only  a  re-enactment  of  the  common  law 
upon  the  subject.  Fox  v.  Minor,  32  Cal. 
Ill;  91  Am.  Dec.  566. 

Testamentary  guardian  qualified  when. 
Where  a  testamentary  guardian  is  author- 
ized by  the  will  to  appoint  a  successor,  such 
successor  nu.st  qualify,  and  letters  must  be 
issued  to  him,  before  he  can  act  as  guar- 
dian.   Aldrich  V.  Willis,  55  Cal.  81. 

Administrator  disqualified  to  act  as 
guardian  when.     Where  an  administrator 


Ante,  §§  372,    373,    1722, 


Guardian   ad   litem. 
1759. 

Legislation  §  1769.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act,  §  351  (Guardian's 
Act,  §16),  which  read:  "Every  such  guardian 
shall  also  settle  all  accounts  of  the  ward,  and 
demand,  sue  for,  and  receive  all  debts  due  to 
him,  or  may,  with  the  approbation  of  the  probate 
judge,  compound  for  the  same,  and  give  a  dis- 
charge to  the  debtor,  on  receiving  a  fair  and  just 
dividend  of  his  estate  and  effects;  and  he  shall 
appear  for  and  represent  his  ward,  in  all  legal 
suits  and  proceedings,  unless  where  another  per- 
son is  appointed  for  that  purpose  as  guardian,  or 
next  friend."  When  §  1769  was  enacted  in  1872, 
it  read  as  at  present,  except  for  the  amendment 
of  1880. 

3.  Amended  by  Code  Amdts.  ISSO,  p.  68, 
(1)    substituting  (a)  "court"  for  "probate   judge," 
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is  also  guardian  of  an  infant  heir,  the  two 
positions  are  not  necessarily  incompatible; 
but  where  the  administrator  attempts  to 
divest  the  title  of  the  heir  by  a  sale,  under 
an  order  of  the  probate  court,  of  land  to 
pay  debts  of  his  intestate,  his  position  is 
hostile  to  the  heir;  in  such  proceeding  he 
cannot  represent  the  heir,  and  a  guardian 
ad  litem  should  be  appointed.  Townsend 
V.  Tallaut,  33  Cal.  45,  91  Am.  Dec.  C17. 

Actions  prosecuted  in  whose  name.  The 
general  guardian  of  an  infant  has  author- 
ity to  institute  an  action  in  behalf  of  his 
ward;  and  where  the  body  of  the  complaint 
shows  the  general  guardianship  of  the 
plaintiff,  a  mistake  in  the  designation  of 
the  plaintiff  as  guardian  ad  litem,  in  the 
title  of  the  action,  is  one  of  no  importance 
(Spear  v.  Ward,  20  Cal.  659;  and  see  W^ise 
V.  Williams,  72  Cal.  544;  14  Pac.  204);  and 
where,  after  the  commencement  of  an  ac- 
tion, the  plaintiff  becomes  insane,  it  is 
error  to  substitute  his  guardian  as  sole 
plaintiff:  the  suit  should  be  prosecuted  in 
the  name  of  the  plaintiff,  as  an  insane 
person,  by  his  guardian.  Dixon  v.  Gries, 
106  Cal.  506;  39  Pac.  857.  The  guardian  of 
an  infant  cannot  sue  in  his  own  name  to 
recover  money  due  the  infant:  such  action 
must  be  brought  in  the  name  of  the  infant, 
by  his  guardian.  Fox  v.  Minor,  32  Cal.  Ill; 
91  Am.  Dec.  566;  Wilson  v.  Wilson,  36  Cal. 
447;  95  Am.  Dec.  194;  Karr  v.  Parks,  44 
Cal.  46;  Emeric  v.  Alvarado,  64  Cal.  529;  2 
Pac.  418.  Where  a  joint  lease  is  executed 
by  a  deceased  lessor  as  guardian,  the  ward, 
after  attaining  majority,  may  be  joined  as 
plaintiff  with  the  surviving  lessor,  in  an 
action  to  enforce  a  covenant  made  for  his 
benefit.  Salisbury  v.  Shirley,  66  Cal.  223; 
5  Pac.  104.  The  guardian  can  maintain  an 
action  to  recover  a  note,  which,  previous  to 
his  appointment,  he  had  received  as  trustee 
of  a  minor,  and  had  indorsed  and  delivered 
it  as  collateral  security  for  a  debt  of  his 
own,  where  the  face  of  the  note  shows  that 
he  held  it  only  as  trustee,  and  no  one  could 
take  it  in  ignorance  of  the  trust.  Carrillo 
v.  McPhillips,  55  Cal.  130.  An  appeal  must 
be  taken  in  the  name  of  the  ward,  and 
should  be  dismissed  when  taken  in  the 
name  of  the  guardian.  Temple,  J.,  con- 
curring in  Estate  of  Callaghan,  119  Cal. 
571;  39  L.  R.  A.  689;  51 Pac.  860. 

Guardian  a  party  defendant  when.  The 
guardian  of  an  incompetent  person  is 
neither  a  necessary  nor  a  proper  party  to 
an  action  of  foreclosure  against  his  ward 
(Redmond  v.  Peterson,  102  Cal.  595;  41 
Am.  St.  Rep.  204;  36  Pac.  923);  nor  can 
a  guardian  be  joined  with  the  ward  as  a 
party  defendant,  where  the  cause  of  ac- 
tion affects  only  the  interests  of  the  ward; 
the  guardian  appears  in  the  action,  sim- 
ply to  take  care  of  the  interests  of  the 
ward  or  minor  for  whom  he  appears,  and 
does  not  thereby  become  a  party  to  the 


action.  O'Shea  v.  Wilkinson,  95  Cal.  454; 
30  Pac.  588.  An  action  upon  a  promissory 
note  made  by  an  incompetent  person  can- 
not be  maintained  against  his  guardian: 
it  should  be  brought  against  the  incompe- 
tent. Justice  v.  Ott,  87  Cal.  530;  25  Pac. 
691.  Where  the  answer,  in  an  action 
against  an  insane  person,  was  entitled  in 
the  name  of  the  defendant,  in  which  the 
guardian  answered  "for  said  insane  person 
and  for  himself,"  it  is  plain  that  the 
guardian  intended  to  appear  for  and  rep- 
resent his  ward  in  the  case,  and  that 
the  ward  appeared  and  answered  by  his 
guardian;  the  court  thereby  acquired  juris- 
diction of  the  person  of  the  insane  de- 
fendant. Mullen  v.  Dunn,  134  Cal.  247;  66 
Pac.  209.  A  guardian,  upon  the  settle- 
ment of  his  final  account  as  executor,  is 
not  in  a  position  to  represent  his  ward  at 
the  trial  of  an  issue  as  to  his  title  to  prop- 
erty claimed  to  belong  to  the  estate,  the 
two  positions  of  trust  being  in  direct  an- 
tagonism in  such  proceeding,  and  the  pro- 
bate court  has  no  jurisdiction  to  quiet 
the  title  of  the  estate  to  the  property  as 
against  the  ward.  Estate  of  Haas,  97  Cal. 
232;  31  Pac.  893. 

Guardian  ad  litem  appointed  when. 
W^here  the  court  does  not  specially  ap- 
point a  guardian  ad  litem  for  a  particular 
action,  it  is  the  duty  of  the  general  guar- 
dian to  appear  for  his  ward;  the  statute 
relative  to  the  appointment  of  guardians 
ad  litem,  where  minors  are  parties,  apply 
only  where  there  is  no  general  guardian, 
or  where  he  does  not  act;  but  where  the 
interests  of  the  minor  require  it,  the  court 
in  which  the  action  is  pending  will  ap- 
point a  guardian  ad  litem,  even  though  the 
minor  may  have  a  general  guardian.  Gron- 
fier  v.  Puvmirol,  19  Cal.  629;  and  see  Fox 
V.  Minor,  32  Cal.  Ill;  91  Am.  Dec.  566. 

Jurisdiction  of  ward's  person  acciuired 
how.  The  summons  in  an  action  against 
an  incompetent  must  be  served  upon  both 
the  incompetent  and  his  guardian,  and  it 
is  then  the  duty  of  the  guardian  to  ap- 
pear and  defend  the  action;  if  deemed 
expedient,  the  court  may  also  appoint  a 
guardian  ad  litem  to  represent  the  incom- 
petent. Justice  V.  Ott,  87  Cal.  530;  25  Pac. 
691;  Western  Lumber  Co.  v.  Phillips,  94 
Cal.  54;  29  Pac.  328.  Service  of  summons 
upon  the  guardian,  without  serving  it  upon 
the  minor  personally,  is  insufficient;  and 
a  default  entered  against  the  guardian 
does  not  bind  either  the  guardian  or  the 
minor,  and  a  decree  rendered  thereon  is 
absolutely  void.  Fanning  v.  Foley,  99  Cal. 
336;  33  Pac.  1098.  Failure  to  follow  the 
statute  as  to  the  manner  of  service  of  sum- 
mons upon  a  minor,  either  by  personal  ser- 
vice or  publication,  is  not  cured  by  the  ap- 
pearance of  the  mother  of  the  infant  in 
her  own  behalf;  the  court  has  no  right  to 
appoint  a  guardian  ad  litem  until  the  in- 
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fant  is  properly  brought  into  court.  Gray 
V.  Palmer,  9  Cal.  616.  The  appearance  of 
a  general  guardian  for  infant  defendants 
is  sufficient  to  give  the  court  jurisdiction 
of  their  persons  in  an  action  for  parti- 
tion; and  such  guardian,  having  express 
authority,  under  §  795,  ante,  to  consent  to 
partition  without  action,  may  also  give  the 
consent  required  by  §  797,  ante,  as  to  the 
appointment  of  a  single  referee.  Richard- 
son V.  Loupe,  80  Cal.  490;  22  Pae.  227. 
Where,  in  a  suit  against  infants,  there  was 
no  personal  service  upon  them,  but  their 
general  guardian  appeared  and  defended 
for  them,  such  appearance  gives  the  court 
.jurisdiction  of  their  persons.  Smith  v.  Mc- 
Donald, 42  Cal.  4S4;  Emeric  v.  Alvarado, 
64  Cal.  529;  2  Pac.  418;  Richardson  v. 
Loupe,  80  Cal.  490;  22  Pac.  227;  Western 
Lumber  Co.  v.  Phillips,  94  Cal.  54;  29  Pac. 
328.  The  rule  that  the  appointment  and 
the  appearance  of  a  guardian  ad  litem, 
without  personal  service  of  summons  upon 
the  incompetent,  is  void,  does  not  apply 
where  the  incompetent  appears  by  a  gen- 
eral guardian;  but,  in  such  case,  where  the 
incompetent  appears  by  attorney,  and, 
jointly  with  the  general  guardian,  files  an 
answer,  a  judgment  rendered  against  him 
is  binding,  as  far  as  any  question  of  per- 
sonal jurisdiction  is  concerned.  Redmond 
V.  Peterson,  102  Cal.  595;  41  Am.  St.  Rep. 
204;  36  Pac.  923. 

Separate  answers  unnecessary  when. 
Where  infant  defendants  have  no  sepa- 
rate or  special  defense,  no  separate  or  spe- 
cial answer  need  be  filed  in  their  behalf: 
Joinder  in  a  common  answer  with  the 
other  defendants  is  sufficient.  Western 
Liimber  Co.  v.  Phillips,  94  Cal.  54;  29  Pac. 
328. 

Guardian  may  bind  ward  when.  Minors, 
who  necessarily  appear  by  their  guardian, 
are  not  bound  by  the  admissions  of  the 
guardian,  which  mean  the  sacrificing  or 
giving  away  of  their  property.  Kidwell  v. 
Ketler,  146  Cal.  12;  79  Pac.  514.  A  re- 
lease and  receipt  for  moneys  of  a  ward 
having  been  improperly  obtained  by  the 
depositary  from  the  guardian,  the  ward 
has  an  election  either  to  pursue  the  guar- 
dian and  his  sureties,  or  the  person  with 
whom  the  settlement  was  made:  this  is  his 
right,  independently  of  any  statute  requir- 
ing a  guardian  to  obtain  the  consent  of  the 
court  to  such  a  settlement.  Moutgomerv  v. 
Rauer,  125  Cal.  227;  57  Pac.  894.  Where 
a  guardian  gives  to  a  depositary  a  receipt 
in  full  of  the  moneys  of  his  ward,  and  a 
release  of  all  demands,  the  depositary  can- 
not rely  upon  them  as  an  estoppel  against 
the  ward,  in  an  action  b}'  him  to  recover 
such  moneys,  without  pleading  the  estoppel; 
and  where  it  appears  that  the  settlement 
was  not  fair,  and  the  guardian's  signature 
was  obtained  through  fraud,  and  part  of 
the  moneys  were  still  on  deposit,  the  ward 


may  go  behind  the  settlement  and  show 
the  facts.  Montgomery  v.  Rauer,  125  Cal. 
227;  57  Pac.  894.  Where  a  guardian,  with- 
out an  order  of  court,  satisfied  a  mortgage 
belonging  to  the  estate  of  the  ward,  and 
substituted  a  mortgage  to  the  ward  upon 
other  land  belonging  to  himself,  the  ward 
is  not  bound  thereby,  and  the  effect  of 
his  election  to  foreclose  the  original  se- 
curity is  to  render  the  substituted  mort- 
gage of  no  effect,  for  want  of  acceptance 
by  the  mortgagee,  and  the  land  included 
therein  is  freed  from  the  lien  thereof;  the 
ward  cannot,  after  such  election  make  a 
valid  assignment  of  the  substituted  mort- 
gage as  against  the  owner  of  the  land. 
Martin  v.  Onlelas,  139  Cal.  41;  72  Pac.  440. 

Duty  to  account  when.  The  authority 
of  the  ward  ceases  with  the  majority  of 
the  ward;  and  it  is  his  duty  then  to  ac- 
count with  the  ward,  and  to  turn  over  to 
him  all  assets  and  choses  in  action  in  their 
then  existing  condition.  Guardianship  of 
Curtis,  121  Cal.  468;  53  Pac.  936. 

Party  with  notice  a  trustee  when.  One 
receiving  monej's  belonging  to  a  minor, 
from  his  guardian,  with  knowledge  of 
their  origin  and  character  as  a  trust  fund, 
is  the  trustee  of  the  minor  in  relation, 
thereto,  and  he  cannot  offset  or  charge 
against  the  minor  any  individual  indebted- 
ness of  the  guardian  to  himself.  Mont- 
gomery V.  Rauer,  125  Cal.  227;  57  Pac.  894. 

Action  deemed  dismissed  when.  Where 
an  action  is  brought  against  an  incompe- 
tent person,  who  appears  and  answers  by 
a  general  guardian,  and  no  attempt  is 
made  to  charge  the  guardian  in  his  indi- 
vidual capacity,  a  dismissal  of  the  action 
as  to  the  ward  is,  in  effect,  a  dismissal  of 
the  action  itself.  O'Shea  v.  Wilkinson,  95 
Cal.  454;  30  Pac.  588. 

Judgment  conclusive  when.  Although 
an  heir,  who  is  plaintiff  in  an  action  to 
annul  an  order  setting  apart  a  homestead, 
was  an  incompetent  person  when  such 
order  was  made,  yet  if  the  general  guar- 
dian of  such  plaintiff  heir  had  knowledge 
of  the  proceeding,  the  judgment  is  con- 
clusive, the  law  devolving  ujion  such  guar- 
dian the  duty  of  protecting  his  ward  in 
the  action.  Fealey  v.  Fealey,  104  Cal.  354; 
43  Am.  St.  Rep.  Ill;  38  Pac.  49.  A  judg- 
ment in  an  action  against  an  insane  per- 
son, rendered  without  the  appointment  of 
a  guardian,  although  irregular,  is  not  void: 
it  ma}'  be  vacated  in  a  direct  proceeding, 
if  no  innocent  person  has  acquired  rights 
under  it.  Dunn  v.  Dunn,  114  Cal.  210;  46 
Pac.  5.  Where  the  complaint  by  the  guar- 
dian of  an  incompetent  alleged  an  order, 
duly  given  and  made,  apjiointing  him  as 
such,  and  that  he  duly  qualified,  there  is 
an  inferential  averment  of  letters  of  guar- 
dianship, which  will  be  held  sufficient  after 
judtiniont,  in  the  absence  of  demurrer. 
Elizalde  v.  Elizalde,  137  Cal.  634;  66  Pac. 
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369;  70  Pae.  861.  Where  an  execution  sale 
was  had  as  the  result  of  a  litigation  begun 
and  carried  on  with  knowledge  that  the 
defendant  was  mentally  unsound,  and  in- 
capable of  acting  for  himself,  and  he  was 
not  represented  by  a  guardian,  no  title 
passes  to  a  purchaser  with  notice.  Gilles- 
pie V.  Gouly,  120  Cal.  515;  52  Pac.  816. 

Judgment  not  a  bar  when.  Where  an 
infant  brought  an  action  in  his  own  name, 
but  did  not  aver  the  fact  of  infancy,  and 
a  demurrer  to  the  complaint  was  sustained 
upon  the  ground  that  the  action  was 
barred  by  the  statute  of  limitations,  the 
judgment  in  that  action  is  not  a  bar  to 
a  subsequent  action  by  him,  through  his 
guardian,  in  which  the  fact  of  infancy  is 
averred.  Morrell  v.  Morgan,  65  Cal.  575; 
4  Pac.  580. 

Pindings  waived  by  whom.  The  provis- 
ion of  §  634,  ante,  that  findings  may  be 
waived  by  the  several  parties  to  an  issue 
of  fact,  applies  to  minors  as  well  as  to 
adults.  Western  Lumber  Co.  v.  Phillips,  94 
Cal.  54;  29  Pac.  328. 

Guardian  cannot  confer  upon  another  the 
right  to  administer.    See  note  ante,  §  1365. 

Guardian  entitled  to  letters  upon  estate, 
where  ward  would  be  entitled.  See  note 
ante,  §  1368. 

Powers  of  guardian  in  chancery  and  at  com- 
mon law.     See  note   18   Am.  Dec.   6S9. 

Power  of  guardian  to  waive  service  of  juris- 
dictional process  on  infants.  See  note  95  Am. 
Dec.  461. 

Common-law  powers  of  guardian.  See  note  89 
Am.  St.  Rep.  257. 


Eigbt  of  general  guardian  to  institute  suit  in 
individual  capacity  on  bebalf  of  minor  ward.  See 
notes  11  Ann.   Cas.   1092;   Ann.  Cas.   1912D,  407. 

Power  of  guardian  to  enter  appearance  of 
ward.    See  note  32  L.  R.  A.  684. 

Power  of  general  guardian  to  submit  cause  of 
action  for  arbitration.    See  note  70  L.  R.  A.  175. 

CODE  COMIVIISSIONERS'  NOTE.  See  note  to 
preceding  section.  Fitch  v.  Miller,  there  cited; 
Wilson  V.  Wilson,  36  Cal.  449,  95  Am.  Dec.  194, 
relating  to  the  wife.  Guardian  must  keep 
accounts,  and  is  chargeable  with  interest  for  a 
neglect  in  investing  the  funds  of  the  estate. 
This  does  not  mean  that  he  may  not  keep  on 
hand  funds  for  contingent  expenses.  Baker's  Ap- 
peal, 8  Serg.  &  R.  12;  Say  v.  Barnes,  4  Serg. 
&  R,  112;  8  Am.  Dec.  679.  So  if  the  guar- 
dian mixes  the  funds  with  his  own,  he  must 
account  for  interest.  White  v.  Parker,  8  Barb. 
48;  Rait  v.  Rait,  1  Bradf.  345.  Counsel  fees. 
McGary  v.  Lamb,  3  Tex.  342.  Settlements. 
Crowell's  Appeal,  2  Watts  (Pa.),  205;  Thatcher 
V.  Dinsmore,  5  Mass.  300 ;  4  Am.  Dec.  61 ;  Forster 
V.  Fuller,  6  Mass.  58;  4  Am.  Dec.  87.  Accounts. 
Foteaux  v.  Lepage,  6  Iowa,  123.  This  section  is 
considered  and  construed  in  Fox  v.  Minor,  32 
Cal.  118;  91  Am.  Dec.  566.  The  ward  is  the 
real  party  in  interest.  This  section  simply  re- 
enacts  the  common  law  on  the  subject.  There 
is  nothing  in  this  section  inconsistent  with  the 
provisions  of  the  Practice  Act,  which  contem- 
plates that  the  suit  may  be  in  the  name  of  the 
infant,  the  real  party  in  interest.  Id.  Section 
1804  (§  40)  is  also  here  considered,  referring  to 
Anderson  v.  Cameron,  Morris  (Iowa),  437.  See 
§§  372,  373,  ante,  and  notes.  In  Smith  v.  Mc- 
Donald, 42  Cal.  484,  the  court  say  that  the  case 
of  Gronfier  v.  Puymirol,  19  Cal.  629,  lays  down 
the  correct  rule  in  regard  to  the  power  of  a 
guardian  to  appear  and  answer  for  his  ward, 
whether  in  or  out  of  the  state.  In  that  case  the 
authority  of  Lies,  who  was  appointed  guardian 
for  the  infant  in  France,  was  questioned;  but  the 
court  held  that  his  authority  to  appear  for  him 
was  complete.  It  is  but  justice  to  say  that 
Justice  Crockett  dissented  in  this  case. 


§  1770.  Guardian  to  manage  his  estate,  maintain  ward,  and  sell  real  es- 
tate. Every  guardian  must  manage  the  estate  of  his  ward  frugally  and 
without  waste,  and  apply  the  income  and  profits  thereof,  as  far  as  may  be 
necessary,  for  the  comfortable  and  suitable  maintenance  and  support  of  the 
ward  and  his  family,  if  there  be  any ;  and  if  such  income  and  profits  be  in- 
sufficient for  that  purpose,  the  guardian  may  sell  or  mortgage  the  real  estate, 
upon  obtaining  an  order  of  the  court  therefor,  as  provided,  and  must  apply 
the  proceeds  of  such  sale  or  mortgage,  as  far  as  may  be  necessary,  for  the 
maintenance  and  support  of  the  w^ard  and  his  family,  if  there  be  any. 

Liability  of  guardian.     The  guardian  is 
liable  for  the  loss  of  the  funds  of  his  ward. 


Sale  of  property  and  disposition  of  proceeds. 
Post,  §§  1777  et  seq. 

Legislation  §  1770.  1.  Enacted  March  11, 
1873  (based  on  Probate  Act,  §  352;  Guardian's 
Act,  §  17),  (1)  substituting  "must"  for  "shall''^ 
in  both  instances,  (2)  inserting  "of  the  court" 
after  "order,"  and  (3)  omitting  "by  law"  after 
"provided." 

2.  Amended  by  Stats.  1901,  p.  85,  inserting 
"or  mortgage"  after  "sell"  and  after  "sale." 

Order  of  court  necessary  when.  A  guar- 
dian has  no  power,  without  an  order  of 
court,  to  subject  an  interest  in  the  real 
estate  of  his  ward  to  the  maintenance  or 
support  of  the  latter  (Los  Angeles  County 
v.  Winans,  13  Cal.  App.  234;  109  Pac.  640); 
nor  can  a  guardian  bind  the  property  of 
his  ward  by  a  contract,  without  an  order 
of  court.  Los  Angeles  County  v.  Winans, 
13  Cal.  App.  234;  109  Pac.  640. 


permanently  invested  on  personal  security, 
without  an  order  of  court  (Estate  of  Wood, 
159  Cal.  466;  36  L.  E.  A.  (N.  S.)  252;  114 
Pac.  992) ;  but  a  guardian  is  not  liable  for 
the  loss  of  a  temporary  deposit  in  a  bank, 
where  he  exercises  due  care  and  skill  in 
the  selection  of  the  bank,  if  he  makes  the 
deposit  in  his  trust  and  not  in  his  indi- 
vidual capacity.  Estate  of  Wood,  159  Cal. 
466;  36  L.  R.  A.  (N.  S.)  252;  114  Pae.  992. 
Eemedy  for  failure  to  secure  allowance. 
Conceding  that  it  was  the  duty  of  the 
guardian  of  minor  children,  who  had  also 
been  the  administrator  of  their  father's 
estate,  to  have  obtained  a  family  allow- 
ance for  them,  the  remedy  of  the  children, 
in  case  of  his  failure  to  do  so,  was  in  the 
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proceeding  for  the  administration  of  the 
estate,  or  by  a  suit  against  him  for  a  vio- 
lation of  such  duty:  there  is  no  remedy 
by  exceptions  to  the  account  of  the  guar- 
dian. Guardianships  of  Boyes,  151  Cal. 
143;  90  Pae.  454. 

Agreement  for  care  enforced  how.  It 
is  the  duty  of  the  guardian,  and  of  the 
court,  to  provide,  out  of  the  income  of 
the  estate,  for  the  comfort  and  support 
of  an  incompetent  old  lady,  who  is  help- 
less, regardless  of  an  agreement  of  a  third 
person  to  provide  for  her  during  the  re- 
mainder of  her  life,  for  a  specified  con- 
sideration, where  she  was  not  cared  for 
by  such  person;  the  existence  of  such  an 
agreement,  and  its  terms,  are  matters  to 
be  determined  in  another  suit  upon  proper 
issues,  and  not  on  settlement  of  the  guar- 
dian's accounts.  Guardianship  of  Hayden, 
146  Cal.  73;  79  Pac.  5S8. 

Guardian's  duties  delegated  when.  The 
guardian  of  an  old  man  may  permit  the 
business  affairs  of  the  ward  to  be  man- 
aged by  others  than  himself,  if  such  per- 
sons are  relatives  and  conversant  with  his 
affairs,  and  the  children  and  heirs  at  law 
of  the  ward  request  it;  but  such  practice 
is  not  to  be  encouraged,  and  is  permitted 


only   in    exceptional   cases.     Eacouillat   v, 
Requena,  36  Cal.  651. 

Guardian,  father  of  minor,  misappropri- 
ating estate,  charged  in  accounts  there- 
with.   See  note  post,  §  1771. 

Guardian's  right  to  recover  for  expenditures  in 
excess  of  ward's  income.  See  note  49  Am.  Dec. 
057. 

Leases  executed  by  ward  to  guardian,  when 
voidable.    See  note  25   Am.   Rep.   728. 

CODE  COMMISSIONERS'  NOTE.  In  Kendall 
V.  Miller,  9  Cal.  592,  the  powers  and  duties  of 
guardians  are  discussed.  Guardianship,  by  nature, 
extends  only  to  the  custody  of  the  person  of  the 
ward.  To  entitle  the  guardian  to  manage  the 
property  of  his  ward,  he  must  be  duly  appointed 
by  some  competent  public  authority.  2  Kent's 
Comm.,  p.  218;  Napier  v.  Napier,  6  Ga.  404.  A 
guardian  cannot  sell  even  the  personal  property 
of  his  ward  without  an  order  of  court.  Id.  In 
Schmidt  v.  Wieland,  35  Cal.  345,  the  case  of  Ken- 
dall V.  Miller,  supra,  is  construed.  Here  the 
court  say:  "Where  the  guardian  is  in  the  control 
and  possession  of  the  ward's  estate,  and  is  in 
need  of  funds  for  the  education  and  maintenance 
of  the  ward,  the  proper  course  is,  for  the  guar- 
dian to  apply  to  the  probate  court  for  leave  to 
raise  the  necessary  funds  by  selling  a  portion 
of  the  ward's  property."  It  was  held,  in  Swift 
V.  Swift,  40  Cal.  458,  that  there  was  no  statutory 
authority  to  compel  the  estate  of  the  minor  to 
supply  support  and  maintenance  for  him.  And 
it  was  said  by  Justice  Crockett,  speaking  for  the 
court,  that  it  was  a  "casus  omissus"  by  the  legis- 
lature. This  is  now  supplied  by  the  next 
section. 


§  1771.    Maintenance,   support,  and  education  of  ward,  how  enforced. 

When  a  guardian  has  advanced,  for  the  necessary  maintenance,  support,  or 
education  of  his  ward,  an  amount  not  disproportionate  to  the  value  of  his 
estate  or  his  condition  of  life,  and  the  same  is  made  to  appear  to  the  satis- 
faction of  the  court,  by  proper  vouchers  and  proofs,  the  guardian  must  be 
allowed  credit  therefor  in  his  settlements.  Whenever  a  guardian  fails,  ne- 
glects, or  refuses  to  furnish  suitable  and  necessary  maintenance,  support,  or 
education  for  his  ward,  the  court  may  order  him  to  do  so,  and  enforce  such 
order  by  proper  process.  Whenever  any  third  person,  at  his  request,  sup- 
plies a  ward  with  such  suitable  and  necessary  maintenance,  support,  or 
education,  and  it  is  shown  to  have  been  done  after  refusal  or  neglect  of 
the  guardian  to  supply  the  same,  the  court  may  direct  the  guardian  to  pay 
therefor  out  of  the  estate,  and  enforce  such  payment  by  due  process. 

ing  with  their  elder  brother  are  properly 
disallowed,  where  such  brother  made  no 
demand  for  and  did  not  claim  that  he 
was  entitled  to  compensation,  and  there 
was  no  evidence  of  any  agreement  for 
payment,  or  whether  their  keeping  was 
worth  anything  beyond  their  services;  it 
appearing  further  that  the  guardian,  when 
cited  to  account  upon  petition  of  his  ward 
ten  years  after  his  appointment,  went  to 
the  brother,  proposed  to  settle  for  the 
board,  and  voluntarily  gave  his  note  there- 
for. Guardianship  of  Eschrich,  85  Cal.  9S; 
24  Pac.  634.  Notwithstanding  the  ordi- 
nary duty  of  the  mother  to  care  for  her 
children  without  compens.ation,  there  may 
be  circumstances  that  would  make  it  proper 
to  pay  her  for  her  services  out  of  the 
ward's  estate.  Guardianships  of  Boyes,  151 
Cal.  143;  &0  Pac.  454.     In  an  action  by  a 


Legislation  g  1771.     Enacted  March  11,  1873. 

Guardian  accountable  for  ward's  mainte- 
nance when.  A  father  who  misappropri- 
ates to  his  own  use  the  estate  of  his  minor 
child,  of  which  he  is  guardian,  is  properly 
charged  therewith  in  his  accounts,  and 
cannot  claim  credit  for  expenses  paid  by 
liim  for  the  maintenance  of  the  child  after 
such  misa{)propriation  (Guardianship  of 
Ceas,  134  Cal.  114;  66  Pac.  187);  but  one 
appointed  guardian  of  a  minor,  who  has 
never  given  bonds,  nor  received  any  prop- 
erty of  the  minor,  cannot  be  compelled  to 
pay  for  the  maintenance  of  the  minor;  pro- 
hibition does  not  lie,  in  such  case,  to  pre- 
vent the  court  from  enforcing  such  an 
order,  as  the  remedy  is  by  appeal.  Mur- 
phy v.  Superior  Court,  84  Cal.  592;  24  Pac. 
310.  Items  in  a  guardian's  account  for 
payment  of  board  of  his  wards  while  liv- 
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ward   against   the   estate   of  his   deceased  for   the   support   of   wards,  but   such   pre- 

guardian  for  an  accounting  of  moneys  be-  vious  order  is  not  necessary:  the  guardian 

longing  to  him,  which  had  been  received  may    make    a    contract   for    their    support 

by  the  guardian,  the  defendant  is  not  en-  without  the  sanction  of  the  court,  and  if 

titled  to  credits  for  expenses  incurred  in  it  is  for  a   reasonable   amount,   the   court 

maintaining    the    ward    during    minority,  will  allow  him   credit   therefor  in   his   ac- 

where  the  guardian,  by  will,   directs  that  count.     Guardianships    of   Boves,    151    Cal. 

no  charge  shall  be  made  against  the  ward  143- 90  Pac.  454. 

for  moneys  lent  him,  or  for  any  expense  Allowance  for  maintenance  valid  when. 

he   had   been   to   on   account   of   the   ward  i^  making  allowance  for  board  and  lodg- 

?^Q  r"i   00-   S*^™^'  Jo'*"*^''  ^"  ^^"^^^«^^'  ing    furnished    to    an    incompetent,    much 

liy  Lal.^oo;  51  l-ac  d-  j^^^^  ^^  ^^^^  ^^  ^^^^  discretion  of  the  court, 

Probate  jurisdiction  to  compel  advance-  ^„j    ;x„   „^^^j    ci.^„i.i    ^^+   i.„    c„<.   „o-;i„ 

„      .        rni.            1    i              i    1                 ■     •  ^id    Its    award    should    not    be    set    aside, 

ments.     The    probate    court   has   no   nuns-       „, „v^„„^     <.i         fc   ■     i-      m-\,       1,4.1, 

T   ,.          „        ^           T        ,                 ,       ''  when  apparently  sunicient,  although  there 

diction  of  a  proceeding  to  compel  a  guar-  ■                f^-iixi-             .1,4.1 

,.        ,         n     ^             4.     J!  4.1          14.       £  -u  •  IS  uncontradicted  testimony  that  a  larger 

dian  to  advance  out  of  the  estate   of  his  4.     i      u  t.         i            n        j     -n^  .    4. 

ward  the  necessary  sums  for  his  support,  amount  should  have  been  allowed.    Estate 

or  to  refund  money  advanced  by  the  guar-  «^  ^^^^^"'  "^  ^^^-  ^i^rep.  774;  b6  Pac.  14. 

dian  of  the  person  of  the  ward,  or  others,  CODE  COMMISSIONEBS'  NOTE.     In  the  case 

fr,r    t>iQt    T-iiiTnneo      C!wiff    v     cjwi f t     40    Pol  °^   Swift  V.   Swift,   40   Cal.   458,    it   was   held   that 

tor    tliat   purpose,     bwitt    v.    bWltt,   40    L&l.  ^^^^  probate  Practice   Act   did  not   provide  a  rem- 

4oo.  edy  against  the  guardian  for  not  supplying  neees- 


Order    for    support    desirable    when.      It  saries  to  his  ward,  except  by  action  on  his  bond. 

is    better    to    obtain    a    previous    order    of  The    learned    Judge    Crockett    says:    "It    is    evi- 

,  J.-         ii_        m  .Li  T  dently    a    casus    omissus    m    the    statute.        This 

court  respecting  the  allowance  to  be  made  section  was  inserted  to  supply  the  omission. 


§  1772.  Guardians,  powers  of,  in  partition.  The  guardian  may  join  in 
and  assent  to  a  partition  of  the  real  or  personal  estate  of  the  ward,  wherever 
such  assent  may  be  given  by  any  person ;  provided,  that  such  assent  can  only 
be  given  after  the  court  having  jurisdiction  over  said  estate  shall  grant  an 
order  conferring  such  authority,  which  order  shall  only  be  made  after  a 
hearing  in  open  court  upon  the  petition  of  the  guardian  after  notice  of  at 
least  ten  days,  mailed  by  the  clerk  of  the  court  to  all  the  known  relatives  of 
the  ward  residing  in  the  county  where  the  proceedings  are  pending.  The 
guardian  may  also  consent  to  a  partition  of  the  real  or  personal  estate  of  his 
ward  without  action,  and  agree  upon  the  share  to  be  set  off  to  such  ward, 
and  may  execute  a  release  in  behalf  of  his  ward  to  the  owners  of  the  shares, 
of  the  parts  to  which  they  may  be  respectively  entitled,  upon  obtaining  from 
said  court  having  jurisdiction  over  said  estate,  authority  to  so  consent  after 
a  hearing  in  open  court  upon  the  petition  of  the  guardian  after  notice  of 
at  least  ten  days,  mailed  by  the  clerk  of  the  court  to  all  the  known  relatives 
of  the  ward  residing  in  the  county  where  the  proceedings  are  pending. 

Assent  to  partition.    Ante,  §  795.  3.   Amended  bv   Stats.   1899,   p.   235. 

Appearance  by  guardian.     Ante,  §§  372,  1722.  n        ji      ,  ^    x  ^j.^.  ^ 

Legislation  §  1772.     1.  Enacted    March    11,  Guardian's    consent   in    partition    given 

1872;   based   on   Probate   Act,  §  353    (Guardian's  When.      After    the    COUrt    has    passed    upon 

Act,  §18),  which  read:   "The  guardian  may  join  the    partition    made    by    the    referees    and 
in  and  assent  to  a  partition   of  the  real  estate  of  i    -i.     4.1.  J-  £   ■    j-       . 

the  ward,   in  the  eases  and  in  the  manner  pro-  approved  it,  the  guardians  of  infant  par- 

vided  by  law."     When   enacted  in    1872,  §  1772  ties  are  authorized  to  Consent  to  the  judg- 

read:    "The   guardian   may   join   in    and   assent    to  rnpnt     af     pntprpd        Snn     'FprnDndr.     Vaim 

a  partition  of  the  real  estate  of  the  ward,  wher-  !^^°^     ^^    enterea.      toan     1^  ernanoo    I'aim 

ever  such  assent  may  be  given  by  any  person."  Homestead  Ass'n  v.  Porter,  58  Cal.  81. 

§  1773.  Inventory  of  ward's  estate.  Refusal  of  guardian  to  return  in- 
ventory. Every  guardian  must  return  to  the  court  a  verified  inventory  of 
the  estate  of  his  ward  within  three  months  after  his  appointment.  He  must 
annually  thereafter,  and  at  such  other  times  as  directed  by  the  court,  render 
a  verified  account  of  the  "estate  of  his  ward.  All  the  estate  of  the  ward  de- 
scribed in  the  first  inventory  must  be  appraised  by  appraisers  appointed, 
sworn,  and  acting  in  the  manner  provided  for  regulating  the  settlement  of 
the  estates  of  decedents.  Sueli  inventory,  with  the  appraisement  of  the 
property  therein  described,  must  be  recorded  by  the  clerk  of  the  court  in  a 
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proper  book  kept  in  his  office  for  that  purpose  and  whenever  any  ward  is 
or  has  been  during  the  guardianship  confined  in  a  state  hospital  for  the 
insane  in  this  state  a  copy  of  said  inventory  must  be  served  upon  the  secre- 
tary of  the  state  commission  in  lunacy  or  its  attorney.  Whenever  any  other 
property  of  the  estate  of  any  ward  is  discovered,  not  included  in  the  inventory 
of  the  estate  already  returned,  and  whenever  any  other  property,  has  been 
succeeded  to,  or  acquired  by  any  ward,  or  for  his  benefit,  the  like  proceed- 
ings must  be  had  for  the  return  and  appraisement  thereof  and  the  service  of 
the  same  as  are  herein  provided  in  relation  to  the  first  inventory  and  return. 
If  A\-ithin  the  time  prescribed,  or  within  such  further  time,  not  exceeding  two 
months  which  the  court  or  judge  shall  for  reasonable  cause  allow,  the  guar- 
dian neglects  or  refuses  to  return  the  inventory  or  render  his  account,  the 
court,  may,  upon  notice,  revoke  the  letters  of  guardianship  and  the  guardian 
shall  be  liable  on  his  bond  for  any  injury  to  the  estate,  or  any  person  inter- 
ested therein,  arising  from  such  failure. 


Where  joint  guardians.    Post,  §  1775. 
Appraisers,  generally.    Ante,  §  1444. 
Account  may   be  received  at  chambers.    Ante, 
§  166. 

Legislation  §  1773.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act,  §  354  (Guardian's 
Act,  §  19J,  as  amended  by  Stats.  1869-70,  p.  791, 
which  read:  "§354.  Every  guardian  (testamen- 
tary or  otherwise)  shall  return  to  the  probate 
court  an  inventory  of  the  estate  of  his  ward 
within  three  months  after  his  appointment,  and 
annually  thereafter;  provided,  that  when  the  Value 
of  the  estate  exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  shall  be 
made  to  said  probate  court.  It  shall  be  the  duty 
of  the  probate  court,  upon  application  made  for 
that  purpose  by  any  person  interested  in  the  es- 
tate of  any  ward,  or  by  any  person  of  kin  or 
related  to  any  ward,  to  compel  any  guardian  (tes- 
tamentary or  otherwise),  to  render  an  account  to 
said  probate  court  of  the  estate  of  his  or  her 
ward.  Ihe  inventories  and  accounts  so  to  be  re- 
turned or  rendered  shall  be  sworn  to  by  the 
guardian  and  all  of  the  guardians,  whenever  there 
shall  be  more  than  one  guardian  of  any  ward. 
All  the  estate  of  the  ward  described  in  the  first 
inventory  shall  be  appraised  by  appraisers,  who 
shall  be  appointed,  and  shall  proceed  in  the  man- 
ner provided  by  law  for  regulating  the  settlement 
of  the  estate  of  deceased  persons;  and  when  so 
appraised,  said  inventory,  with  the  appraisement 
of  the  property  therein  described,  shall  be  re- 
corded by  the  clerk  of  the  probate  court  in  a 
proper  book  kept  in  his  ofiice  for  that  purpose. 
Whenever,  and  as  often  as  any  other  property  of 
the  estate  of  any  ward  may  be  discovered,  not 
included  in  the  inventory  of  the  estate  already 
returned,  and  whenever  and  as  often  as  any  other 
property  may  descend  to  or  be  acquired  by  or  for 
the  benefit  of  any  ward,  the  like  proceedings 
shall  be  had  for  the  return  and  appraisement 
thereof  that  are  herein  pr<ivided  in  relation  to 
the  first  inventory  and  return."  When  enacted 
in  1872,  the  text  "read :  "§  1773.  Every  guardian 
must  retu'rn  to  the  probate  court  an  inventory  of 
tiie  estate  of  his  ward  within  three  months  after 
his  appointment,  and  annually  thereafter.  When 
the  value  of  the  estate  exceeds  the  sum  of  one 
hundred  thousand  dollars,  semiannual  returns 
must  be  made  to  the  probate  court.  The  probate 
court  may,  upon  application  made  for  th.-st  pur- 
pose by  any  person,  compel  the  guardian  to  ren- 
der an  account  to  the  probate  court  of  the  estate 
of  his  ward.  The  inventories  and  accounts  so  to 
be  returned  or  rendered  must  be  sworn  to  by 
the  guardian.  All  the  estate  of  the  ward  described 
in  the  first  inventory  must  be  appraised  by  ap- 
praisers appointed,  sworn,  and  acting  in  the  man- 
ner provided  for  regulating  the  settlement  of  the 
estate  of  decedents.  Such  inventory,  with  the 
appraisement  of  the  property  therein  described, 
must  be  recorded  by  the  cl<  rk  of  the  probate 
court  in  a  proper  book  kept  in  his  office  for  that 
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purpose.  Whenever  any  other  property  of  the 
estate  of  any  ward  is  discovered,  not  included  in 
the  inventory  of  the  estate  already  returned,  and 
whenever  any  other  property  has  been  succeeded 
to  or  acquired  by  any  ward,  or  for  his  benefit, 
the  like  proceedings  must  be  had  for  the  return 
and  appraisement  thereof  that  are  herein  pro- 
vided in  relation  to  the  first  inventory  and  re- 
turn." 

2.  Amended  by  Code  Amdts.  1880,  p.  68, 
(1)  omitting  "probate"  before  "court"  in  all  in- 
stances, and  (2)  in  the  sentence  beginning  "Alj 
the  estate,"  substituting  "estates"  for  "estate," 
before   "of  decedents." 

3.  Amendment  by  Stats.  1901,  p.  237;  uu- 
constitutional.     See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  944;  the  coda 
commissioner  saying,  "The  requirement  that  a 
guardian  return  an  annual  inventory  of  real  es- 
tate is  omitted,  and  instead  he  is  required  to 
render  accounts  annually  and  at  such  times  as  the 
court  may  direct." 

5.  Amended  by  Stats,  1913.  p.  214,  (1)  at 
the  end  of  the  fourth  sentence,  adding  another 
clause,  beginning  "and  whenever";  (2)  in  the 
fifth  sentence,  inserting  (a)  a  comma  after  "prop- 
ertv,"  in  the  second  instance  (as  to  which,  quiere), 
and  (b)  "and  the  service  of  the  same"  after  "ap- 
praisement thereof";  (3)  adding  the  final  sen- 
tence. 

Eight  to  accounting,  who  has.  An  ap- 
plication to  compel  a  guardian  to  render 
an  account  of  the  estate  of  his  ward  may- 
be made  by  any  person:  it  is  not  necessary 
that  such  an  applicant  shall  have  an  in- 
terest in  the  estate.  Trumpler  v.  Cotton, 
109  Cal.  2.i0;  41  Pac.  1033.  The  sureties 
of  the  guardian  have  an  equal  right  with 
the  ward  to  institute  proceedings  to  com- 
pel the  guardian  to  account.  Cook  v.  Ceas, 
147Cal.  G14;  82  Pac.  370. 

Account  verified  by  whom.  The  account 
of  a  guardian,  in  exceptional  cases,  may 
be  verified  by  a  person  other  than  thf> 
guardian,  if  the  guardian  also  swears  that 
lie  believes  his  statements  are  true.  Ka- 
couillat  V.  Roquena,  36  Cal.  651. 

Effect  of  accounting  after  ward  attains 
majority.  A  citation,  issued  after  the 
ward  became  of  age,  directing  the  guar- 
dian to  make  a  "report"  of  his  administra- 
tion, is  equivalent  to  a  direction  to  him 
to  render  a  final  account.  Heisen  v.  Smith, 
138  Cal.  216;  94  Am.  St.  Rep.  39;  71  Pac. 
180. 
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Formal  requisites  of  issuance  of  citation. 
In  guardianship  proceedings,  a  citation 
issues  only  on  the  order  of  the  court. 
Heisen  v.  Smith,  138  Cal.  216;  94  Am.  St. 
Eep.  39;  71  Pac.  180.  Where  a  citation 
on  a  guardian  is  not  actually  issued  by 
the  clerk  until  after  the  order  for  pub- 
lication is  made,  the  irregularity  is  not 
such  as  to  deprive  the  court  of  jurisdic- 
tion, provided  it  is  issued  before  publica- 
tion is  commenced.  Heisen  v.  Smith,  138 
Cal.  216;  94  Am.  St.  Eep.  39;  71  Pac.  180. 
The  omission  of  the  word  "seal,"  in  the 
copy  of  the  citation  as  published,  is  imma- 
terial, where  the  certificate  of  the  clerk, 
contained    in    the    published    copy,    shows 


that  the  seal  was  attached  to  the  original. 
Heisen  v.  Smith,  138  Cal.  216;  94  Am.  St. 
Eep.  39;  71  Pac.  180.  The  jurisdiction 
of  the  court  is  not  affected  by  the  fact 
that  the  citation  on  the  guardian  was  pub- 
lished in  a  weekly  paper  issued  only  on 
Sundavs.  Heisen  v.  Smith,  138  Cal.  216; 
94  Ami!  St.  Eep.  39;  71  Pac.  180. 

Neither  guardian  nor  sureties  bound  by 
decree  upon  accounting,  where  no  citation 
issued  or  served.    See  note  ante,  §  1709. 

Service  of  citation  by  publication  on 
guardian  who  has  left  state.  See  note 
ante,  §  1709. 

CODE  COMllISSIONEES'  NOTE.  Stats.  1870, 
p.  791,  §  1. 


§  1774.  Settlement  of  accounts  of  guardians.  The  guardian  must  upon 
the  expiration  of  a  year  from  the  time  of  his  appointment  and  as  often  there- 
after as  he  may  be  required,  present  his  account  to  the  court  for  settlement 
and  allowance ;  provided,  that  no  account  of  the  guardian  of  any  insane  per- 
son, who  is  or  has  been  during  such  guardianship  confined  in  a  state  hospital 
in  this  state,  shall  be  settled  or  allowed  unless  notice  of  the  settlement  of 
said  account  shall  have  been  first  given  to  the  secretary  of  the  state  commis- 
sion in  lunacy  or  its  attorney  at  least  five  days  before  the  hearing.  The 
termination  of  the  relation  of  guardian  and  ward  by  the  death  of  either 
guardian  or  ward  or  by  the  ward  attaining  his  majority  or  being  restored  to 
capacity  shall  not  cause  the  court  to  lose  jurisdiction  of  the  proceeding 
for  the  purpose  of  settling  the  accounts  of  the  guardian. 

accounts  with  promptness  does  not  neces- 


Legislation  g  1774.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  370  (Guardian's 
Act,  J  35).  When  enacted  in  1872,  the  text  read: 
"§  1774.  The  guardian  must,  upon  the  expiration 
of  a  year  from  the  time  of  his  appointment,  and 
as  often  thereafter  as  he  may  be  required,  pre- 
sent his  account  to  the  probate  court  for  settle- 
ment   and    allowance." 

2.  Amended  by  Code  Amdts.  1880,  p.  68, 
omitting  "probate"  before  "court." 

3.  Repeal  by  Stats.  1901,  p.  237;  unconsti- 
tutional.    See  note  ante.  §  5. 

4.  Amended  by  Stats.  1905,  p.  228,  adding 
the  proviso,  which  did  not  have  the  words  "the 
guardian  of"  before  "any  insane  person,"  and 
had  the  word  "his"  instead  of  "such"  before 
"guardianship." 

5.  Amended  by  Stats.  1907,  p.  832,  and  then 
read  as  when  re-enacted  in   1909. 

6.  Repealed  by  Stats.  1907.  p.  945;  the  code 
commissioner  saying,  "An  amendment  to  this  sec- 
tion had  been  approved  March  16,  1907  (1907: 
332).  An  act  suggested  by  the  commissioner 
containing  a  large  number  of  amendments  to 
other  sections  of  the  code,  and  containing  one 
provision  which  repealed  this  section,  for  the 
reason  that  its  substance  was  now  in  §  1773,  was 
passed  later  in  the  same  session,  and  approved 
March  23,  1907  (1907:  944  [945]),  and  as  the 
last  expression  of  the  intent  of  the  legislature  the 
section   now   stands  repealed." 

7.  Re-enacted  by  Stats.  1909,  p.  318,  being 
identical  with   the   amendment  of   1907. 

8.  Amended  by  Stats.  191.*?,  p.  215,  (1)  in 
the  proviso,  (a)  striking  out  "final"  before  "ac- 
count of  the  guardian,"  and  (b)  at  the  end  of 
the  proviso,  inserting  "or  its  attorney  at  least 
five  days  before  the  hearing";  (2)  adding  the 
final  sentence. 

Liability  of  guardian.  In  case  of  loss 
to  the  estate,  the  question  of  the  guar- 
dian's liability  therefor  depends  much 
upon  the  circumstances  under  which  the 
loss  occurred;  but  a  mere  failure  to  render 


sarily  impose  punitive  responsibility  upon 
the  guardian.  Guardianship  of  Curtis,  121 
Cal.  468;  53  Pac.  936.  A  guardian,  by 
securing  the  consent  of  the  court,  may  in- 
vest the  ward's  estate  without  risk  to  him- 
self; but  where  he  fails  to  do  so,  and  as- 
sumes to  act  upon  his  own  responsibility, 
he  is  held  to  a  strict  accountability.  Guar- 
dianship of  Carver,  118  Cal.  73;  50  Pac.  22. 
A  guardian  who,  in  pursuance  of  an  order 
of  court,  invests  the  money  of  his  ward 
on  a  mortgage  of  real  estate,  is  not  liable 
for  a  loss  resulting  from  the  investment, 
merely  because  he  fails  to  foreclose  the 
mortgage:  his  liability  depends  upon  the 
question  of  his  negligence.  Estate  of 
Sehandoney,  133  Cal.  387;  65  Pac.  877. 
Where  a  guardian  invests  the  funds  of  his 
ward  in  a  note  and  mortgage  taken  in  his 
individual  name,  he  will  be  held  liable  for 
any  resulting  loss,  upon  rendering  an  ac- 
count of  his  guardianshij),  without  regard 
to  any  question  of  good  faith  or  honest 
intention  on  his  part.  Guardianship  of 
Bane,  120  Cal.  533;  65  Am.  St.  Eep.  197; 
52  Pac.  852.  The  guardian  is  responsible 
for  the  loss  of  funds  of  his  ward,  lent 
without  any  security  therefor,  and  with- 
out taking  any  evidence  of  indebtedness. 
Estate  of  Post,  57  Cal.  273.  Where  the 
guardian  makes  loans,  without  the  advice 
and  consent  of  the  court,  upon  inadequate 
security,  which  are  not  such  as  a  prudent 
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man  woald  make,  the  court  ma\  properly 
reject  such  loans  as  assets  of  the  estate. 
Guardianship  of  Carver,  118  Cal.  73;  50 
Pac.  22.  The  adoption  of  the  rule  of  pre- 
sumed profits,  to  the  extent  of  charging 
legal  interest,  is  not  for  the  purpose  of 
punishing  the  delinquent,  but  of  attaining 
the  actual  or  presumed  gains,  and  to  make 
certain  that  nothing  of  profit  or  advantage 
remains  to  him.  Estate  of  Cousins,  111 
Cal.  441,  44  Pac.  182.  Where  the  guar- 
dian acts  in  good  faith,  and  does  ftot  make 
any  use  of  the  funds  for  himself,  nor  make 
any  profit  himself,  he  is  chargeable  only 
with  the  statutory  rate  of  interest.  Guar- 
dianship of  Cardwell,  55  Cal.  137.  Where 
the  guardian,  at  the  request  of  the  parents 
of  his  ward,  purchases  the  land  upon  which 
the  ward  resides  with  his  parents,  but  the 
ward  disatSrms  the  purchase  and  refuses 
to  ratify,  the  guardian  is  not  chargeable 
with  compound  interest  on  the  amount  of 
the  investment.  Estate  of  Cousins,  111 
Cal.  441;  44  Pac.  182.  Where  the  guar- 
dian receives  money  due  his  ward,  which 
he  keeps  and  uses  for  his  own  purposes, 
and  renders  no  accounting  for  many  years, 
until  cited  to  appear  and  account,  upon  the 
petition  of  the  ward,  he  is  properly  charge- 
able with  interest  upon  such  money,  com- 
pounded annually.  Guardianship  of  Esch- 
rich,  85  Cal.  98;  24  Pac.  634.  Where  the 
guardian,  during  his  lifetime,  did  not  ac- 
count with  his  ward,  and  mingled  the 
funds  of  the  ward  with  his  own,  it  is 
proper  to  charge  interest  at  the  legal  rate, 
compounded  annually,  and  to  disallow  any 
deduction  for  services.  Glassell  v.  Glas- 
sell,  147  Cal.  510;  82  Pac.  42.  The  limit 
of  liability  of  a  guardian  for  commingling 
the  funds  of  his  ward  with  his  own,  and 
for  his  own  use  of  them,  where  it  is  not 
shown  that  a  larger  profit  was  realized 
therefrom,  is  the  return  of  the  principal, 
with  legal  interest,  compounded  annually; 
and  it  is  error  to  charge  the  guardian  more 
than  legal  interest,  so  compounded,  upon 
the  ground  that  such  higher  rate  is  a  cur- 
rent conventional  rate  usually  charged  on 
money  lent  where  it  is  not  shown  that  he 
could  have  lent  the  money  at  such  rate, 
or  could  have  been  benefited  to  that  ex- 
tent from  his  use  of  the  funds.  Estate  of 
Cousins,  111  Cal.  441;  44  Pac.  182;  Guar- 
dianship of  Dow,  133  Cal.  446;  65  Pac.  890. 
Where  the  guardian  makes  loans  upon  per- 
sonal security,  or  loans  upon  the  sole  credit 
of  the  borrower,  it  devolves  upon  the  guar- 
dian to  show  that  he  acted  in  good  faith 
and  with  due  circumspection  and  prudence; 
in  the  absence  of  such  evidence,  the  pre- 
sumption is  otherwise.  Estate  of  Avcrill, 
6  Cal.  Unrep.  774;  66  Pac.  14.  Notwith- 
standing an  actual  loss  upon  an  invest- 
ment, by  diminution  in  value  of  mort- 
gaged property,  for  which  investment  no 
order  of  court  was  had,  the  court  is  justi- 


fied in  turning  over  to  the  ward  the  assets 
in  the  condition  in  which  they  are  when 
he  becomes  of  age,  where  the  court  finds 
that  the  guardian  acted  in  good  faith  and 
with  ordinary  care  and  prudence,  although 
he  delaj'ed  rendering  a  final  account  until 
after  the  ward's  majority.  Guardianship 
of  Curtis,  121  Cal.  468; '53  Pac.  936.  A 
note  and  mortgage,  given  by  a  general 
guardian  to  his  ward,  for  money  which 
was  the  property  of  the  ward,  and  for 
which  the  guardian  is  responsible,  is 
founded  upon  a  sufficient  consideration, 
and  the  fact  that  the  guardian  had  pre- 
viously given  a  bond  is  immaterial;  it  is 
not  necessary  to  the  validity  of  such  note 
and  mortgage  that  the  amount  of  the  in- 
debtedness be  fixed  and  determined  by  any 
court;  the  recording  of  the  mortgage  by 
the  guardian,  and  his  delivery  of  the  note 
to  the  mother  of  the  ward,  constitute  a 
sufficient  delivery.  Jennings  v.  Jennings, 
104  Cal.  150;  37  Pac.  794. 

Guardian  accountable  when.  If  a  guar- 
dian has  acted  in  good  faith  in  expending 
money  for  the  benefit  of  his  wards,  and 
the  expenses  thus  incurred  have  not  been 
unreasonable  or  excessive,  he  should,  in 
general,  be  given  the  proper  credit  for 
the  money  actually  so  expended.  Guar- 
dianships'of  Boj-es,  151  Cal.  143;  90  Pac. 
454.  Where  an  uncle  received  monej'  be- 
longing to  his  minor  niece,  toward  whom 
he  stood  in  loco  parentis,  he  must  be  held 
to  the  same  degree  of  responsibility  as  if 
he  had  been  formally  appointed  her  guar- 
dian. Starkie  v.  Perry,  71  Cal.  495;  12 
Pac.  508.  Where  the  accounts  of  a  mother, 
as  quasi-guardian  of  her  minor  children 
prior  to  letters  of  guardianship,  are  settled 
in  the  probate  court,  and  all  objections  to 
its  jurisdiction  are  expressly  waived  at  the 
hearing,  although  the  account  was  entitled 
in  the  matter  of  the  guardianship  of  the 
estates  of  the  minors,  the  accounting  is  in 
its  nature  an  accounting  in  equity  by  the 
mother  as  trustee  of  their  estates.  Guar- 
dianship of  Beisel,  110  Cal.  267;  40  Pac. 
961;  42  Pac.  819.  Where  the  mother  of 
minor  children  acts  in  good  faith,  for  their 
benefit,  without  letters  of  guardianship, 
she  is  chargeable,  in  equity,  as  a  quasi 
guardian  or  trustee  of  their  estates;  and 
an  accounting  and  settlement  of  such  trust, 
after  the  issuance  of  letters  of  guardian- 
ship, is  in  the  nature  of  an  accounting  in 
equity,  to  be  determined  upon  equitable 
principles;  and  the  court  has  jurisdiction, 
in  such  accounting,  to  allow  reasonable 
and  proper  credits  to  her  for  the  mainte- 
nance of  such  minors,  and  for  expenditures 
on  their  account,  prior  to  the  issuance  of 
letters.  Guardianship  of  Beisel,  110  Cal. 
267;  40  Pac.  961;  42  Pac.  819.  Where  a 
guardian  intentionally  and  fraudulently 
conceals  property  from  the  court  and  from 
his  ward,  to  which  the  ward  is  entitled, 
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the  settlement  of  his  accounts  cannot 
shield  him  from  being  afterwards  called 
upon  to  account,  in  a  court  of  equity,  for 
the  property  so  concealed.  Lataillade  v. 
Orena,  91  Cal.  565;  25  Am.  St.  Eep.  219; 
27  Pac.  924.  Where  the  executor  of  the 
guardian  comes  into  the  possession  of  the 
trust  fund,  or  its  substitute,  so  that  the 
same  can  be  identified,  he  can  be  held  to 
account,  and  charged  as  a  trustee,  upon 
the  same  terms  as  the  guardian  held  the 
trust,  and  the  relationship  of  trustee  and 
cestui  que  trust  will  be  added  to  that  of 
executor.  Lathrop  v.  Bampton,  31  Cal.  17; 
89  Am.  Dec.  141. 

Settlement  of  accounts.  The  settlement 
of  the  accounts  of  a  guardian  is  a  proceed- 
ing, within  the  meaning  of  §  1049,  ante,  de- 
fining when  actions,  or  proceedings,  are 
deemed  pending  (Cook  v.  Ceas,  143  Cal. 
221;  77  Pac.  65);  and  the  settlement  and 
allowance  of  the  final  account  of  a  guar- 
dian is  a  matter  vested  exclusively  in  the 
probate  court;  and  its  judgment  in  such 
case  cannot  be  successfully  resisted  until 
reversed  or  modified  by  some  proceedings 
directly  impeaching  it.  Brodrib  v.  Brod- 
rib,  56  Cal.  563.  The  probate  court,  in 
settling  the  estate  of  a  minor,  proceeds 
in  rem,  and  has  jurisdiction  only  to  settle 
the  accounts  of  the  guardian  with  respect 
to  the  ward's  estate  received  by  him  as 
guardian.  Guardianship  of  Kincaid,  120 
Cal.  203;  52  Pac.  492.  The  probate  court 
has  exclusive  jurisdiction  to  compel  the 
guardian  to  account,  and  its  decree  set- 
tling his  accounts  and  discharging  him 
from  his  trust  is  final  and  conclusive. 
Lataillade  v.  Orena,  91  Cal.  565;  25  Am. 
St.  Rep.  219;  27  Pac.  924.  The  probate 
court  has  no  jurisdiction,  in  settling  the 
accounts  of  the  guardian,  to  render  judg- 
ment against  the  ward  for  advances  made 
by  the  guardian  after  the  ward  attained 
his  majority,  notwithstanding  an  agree- 
ment between  them  that  the  guardianship 
should  continue,  and  that  such  advances 
should  be  made  as  guardian.  Guardian- 
ship of  Kincaid,  120  Cal.  203;  52  Pac.  492. 
In  settling  a  guardian's  account,  the  court 
not  only  has  jurisdiction  of  transactions 
concerning  the  estate,  had  between  the 
guardian  and  ward  after  the  latter  be- 
comes of  age,  but  it  is  its  duty  to  inquire 
into  them,  and  to  allow  or  refuse  credit 
to  the  guardian  as  the  court  may  approve 
or  disapprove  his  acts.  Guardianships  of 
Boyes,  151  Cal.  143;  90  Pac.  454.  The 
final  account  of  a  guardian  is  properly  ad- 
dressed to  the  court  that  has  jurisdiction 
of  the  estate  of  the  ward,  when  presented 
by  the  guardian;  but  where  the  guardian 
dies  without  making  a  settlement,  long 
after  his  ward's  majority,  his  executor  has 
no  authority  to  present  the  account  to  the 
probate  court,  nor  has  such  court  jurisdic- 
tion  over   the   matter:    the   settlement    of 


the  account  can  onlj'  be  had  in  a  court  of 
equity,  by  a  proceeding  against  the  execu- 
tor and  other  necessary  parties.  Guardian- 
ship of  Allgier,  65  Cal.  228;  3  Pac.  849. 
The  settlement  of  the  final  account  of  the 
guardian  can  only  include  transactions 
during  the  minoritj'  of  the  ward.  Guar- 
dianship of  Allgier,  65  Cal.  228;  3  Pac.  849; 
Guardianship  of  Curtis,  121  Cal.  468;  53 
Pac.  936.  An  account  by  a  guardian,  ren- 
dered after  his  resignation,  and  covering 
a  period  of  upwards  of  eight  years,  and 
which  otherwise  shows  that  it  was  in- 
tended as  a  final  account,  and  which  was 
settled  as  such,  will  be  given  the  effect 
of  such  an  account,  as  against  one  who 
appeared  in  the  proceedings  for  the  settle- 
ment, notwithstanding  it  was  erroneously 
entitled  an  annual  account.  Guardianship 
of  Dow,  133  Cal.  446;  65  Pac.  890.  In  the 
accounting  and  settlement  of  a  voluntary 
trust  with  a  mother  as  quasi-guardian  of 
minor  children,  expenditures  made  by  her 
for  their  benefit  must  be  deemed,  in  equity, 
as  having  been  made  out  of  their  funds, 
and  as  constituting  an  equitable  offset  to 
the  liability  of  the  trustee,  who  could  not 
plead  the  statute  of  limitations  in  defense 
to  the  liability;  and  it  cannot  be  objected 
that  an  allowance  for  their  maintenance 
and  for  expenditures  incurred  for  them 
prior  to  letters  of  guardianship  is  barred 
by  the  statute.  Guardianship  of  Beisel, 
110  Cal.  267;  40  Pac.  961;  42  Pac.  819. 
The  court  has  no  power  to  re-examine  and 
revise  settled  items  of  the  guardian's  for- 
mer accounts,  nor  to  reduce  the  settled 
compensation  for  services  of  the  guardian, 
which  had  been  previously  examined  and 
2)assed  upon  and  approved  by  the  court; 
as  to  the  items  so  passed  upon,  the  orders 
settling  the  accounts  in  which  they  are 
contained  are  final  and  conclusive.  Estate 
of  Wells,  140  Cal.  349;  73  Pac.  1065.  Bills 
paid  for  medical  attendance  and  services 
rendered  to  the  ward  are  sufficiently  item- 
ized, within  the  meaning  of  the  statute, 
where  they  show  the  date  of  the  payment, 
the  amount,  the  person  to  whom  paid,  and 
the  nature  of  the  service;  such  a  bill  need 
not  contain  each  item  going  to  make  up 
the  charge.  Guardianship  of  Hayden,  146 
Cal.  73;  79  Pac.  588.  Although  the  guar- 
dian is  not  required  to  render  an  account 
until  the  expiration  of  a  year  from  the 
date  of  his  appointment,  yet  he  is  not  pro- 
hibited from  rendering  it  sooner:  the  court 
has  jurisdiction  to  settle  the  account,  when 
rendered  before  the  expiration  of  the  year. 
Guardianship  of  Hayden,  146  Cal.  73;  79 
Pac.  588.  The  executor  of  a  deceased  in- 
competent has  the  right  to  contest  the 
final  account  of  the  guardian  of  such 
incompetent.  Estate  of  Averill,  6  Cal. 
Unrep.  774;  66  Pac.  14.  After  service  of 
citation,  by  publication,  upon  an  abscond- 
ing   guardian,    and    after    his    failure    to 
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file  his  account  for  settlement,  the  court 
may  cause  it  to  be  made  up,  audited,  and 
settled,  upon  such  evidence  as  may  be  ad- 
duced in  behalf  of  the  ward,  and  may 
refer  it  to  some  proper  person  to  state  it; 
and  such  settlement,  so  made,  is  binding 
on  the  sureties  of  the  guardian.  Trumpler 
V.  Cotton,  109  Cal.  250;  41  Pac.  1033.  The 
settlement  of  a  guardian's  annual  account 
is  only  prima  facie  evidence  of  its  cor- 
rectness. Guardianship  of  Cardwell,  55 
Cal.  137.  Where  minors  are  not  of  age, 
an  order  settling  the  accounts  of  their 
guardian  is  erroneous,  in  so  far  as  it  di- 
rects him  to  be  discharged  upon  payment 
of  the  estate  to  another  person  designated 
as  their  guardian,  in  the  absence  of  a 
showing  that  any  order  has  been  made  re- 
moving him  as  guardian,  or  appointing 
such  third  person  as  guardian  in  his  place, 
or  as  an  associate  with  him.  Guardian- 
ships of  Boves,  151  Cal.  143;  90  Pac.  454. 

Settlement  of  account  conclusive  when. 
The  judgment  of  the  probate  court,  set- 
tling the  accounts  of  the  guardian,  is  con- 
clusive, both  as  against  him  and  his  sure- 
ties. Fox  V.  Minor,  32  Cal.  Ill;  91  Am. 
Dec.  566.  The  settlement  and  allowance 
of  the  final  account  of  a  guardian  is  con- 
clusive, not  only  against  the  guardian  him- 
self, but  also  against  his  sureties.  Brodrib 
V.  Brodrib,  56  Cal.  563.  Where  the  decree 
settling  the  final  account  of  the  guardian 
was  procured  by  the  fraudulent  conceal- 
ment of  moneys  misappropriated  by  the 
guardian,  and  fraudulent  misrepresenta- 
tion to  the  court  that  he  had  made  ad- 
vances to  the  estate,  equity  has  jurisdic- 
tion to  afford  relief  and  compel  a  full  and 
just  accounting.  Silva  v.  Santos,  138  Cal. 
536;  71  Pac.  703.  The  settlement  and 
allowance  of  the  account  of  the  guardian 
is  conclusive  upon  all  parties  in  interest, 
except  those  laboring  under  some  1-cgal 
disability,  and  as  to  those,  their  rights  are 
preserved  by  the  provisions  of  §  1637,  ante, 
whatever  may  be  the  form  of  the  decree. 
Kacouillat  v.  Requena,  36  Cal.  651. 

Actions  by  ward  against  guardian. 
Where  a  guardian  sells  personal  property 
of  his  ward,  and  denies  the  right  of  the 
ward  to  any  interest  therein  or  in  the  pro- 
ceeds, he  is  guilty  of  a  conversion,  and 
the  ward  may  waive  the  tort,  and  sue  m 
assumpsit  for  the  purchase-money,  or,  if 
his  rights  were  fraudulently  concealed 
from  him  until  after  final  settlement  of 
the  guardian's  accounts,  he  may  sue  him 
in  equity  for  an  accounting  of  the  i)ro- 
ceeds  of  sale.  Latailladc  v.  Orefia,  91  Cal. 
565;  25  Am.  St.  Rep.  219;  27  Pac.  924. 
Where  the  guardiau  forecloses  a  mortgage, 
without  the  ward's  consent  and  after  liis 
majority,  and  bids  in  the  property  for  the 
ward,  the  ward  may  consider  such  bid  as 
a  conversion  of  the  mortgage,  and  may 
hold   the   guardian  liable   for   the   amount 


of  the  bid,  with  interest  at  the  then  cash 
value  of  the  land,  upon  condition  of  con- 
veying  the   land   to   the   guardian    (Guar- 
dianship of  Curtis,   121   Cal.  408;   53   Pac. 
936) ;    and   where   the  guardian,   after  the 
ward's  majority,  and  without  his  consent, 
forecloses    a    mortgage,    and    bids    in    the 
property  for  more   than   it   is  worth,   and 
compromised   the   deficiency   judgment   by 
accepting    land    therefor,    the    ward    may 
elect  either  to  afiirm  the  compromise  and 
take  the  land,  or  to  have  the  land  restored 
and  to   look   alone  to  the  deficiency  judg- 
ment.  Guardianship  of  Curtis,  121  Cal.  468; 
53  Pac.  936.     The  ward  cannot  maintain  an 
action  against  the  administrator  of  his  de- 
ceased guardian  to  recover  money  received 
by  the  guardian  in  trust,  unless  it  is  shown 
that  the  claim  has  been  presented  to  the 
administrator   for   allowance,   or   that   the 
trust  fund  has  come  into  the  hands  of  the 
administrator.    Gillespie   v.   Winn,   65   Cal. 
429;   4   Pac.   411.     A  petition  by   a   ward, 
after  majority,  to  set  aside  orders  settling 
the  accounts  of  the   guardian  for  alleged 
fraud  in  his  accounts,  and  in  omitting  to 
account   for   moneys   received,   though   en- 
titled in  the  matter  of  the  estate,  will  be 
deemed  a  bill  in  equity,  where  the  plead- 
ings  on  both  sides  are  drafted,  in   effect, 
as  they  would  be  in  a  suit  in  equity,  and 
the  findings  and  decree  are  such  as  would 
follow   the   trial   of   such   a   suit,   and   the 
defendant   waived   objection   to   the  juris- 
diction   of    his    person   by    answering    the 
petition;   and   an   appeal  from  the   decree 
in  such  case  will  be  deemed  to  be  taken 
\  from  a  decree  in  equity,  and  not  from  a 
probate  order.    Guardianship  of  Wells,  140 
Cal.  349;  73  Pac.  1065.     Where  the  claim 
of   a   ward,   presented   against   the   estate 
of   the   guardian,   was   for   a   smaller   sum 
than   confers  jurisdiction   upon  the   court, 
the   complaint   may  be   amended   so   as   to 
make   the   action   at  law   a   suit  in   equity 
for    an    accounting    of    the    trust    arising 
under   the   guardianship.     Porter   v.   Fille- 
brown,  119  Cal.  235;  51  Pac.  322.     A  cross- 
complaint,  in  an  action  by  a  ward  against 
a  guardian  and  his  sureties  for  a  balance 
found  due  upon  the  final  settlement  of  the 
guardian's  account,  is  defective,  where  it 
does   not   point   out   the   specific   mistakes 
or    errors   in    the    account,    of    which    com- 
]ilaint  is  made.    Brodrib  v.  Brodrib,  56  Cal. 
563.     A    bill   in    equity    against   the    guar- 
dian, by  the  ward,  after  attaining  major- 
ity,  to  compel  an   accounting  for  moneys 
received   at   different  times  from   sales   of 
different   parcels    of   property,   states   but 
a    single    cause    of   action.     Lataillade    v. 
Orena,  91  Cal.  565;  25  Am.  St.  Rep.  219; 
27   Pac.  924.     In   a  suit  in   equity  for   an 
accounting,   against   the   administrator   of 
a   deceased   guardian   and   the   sureties   on 
his  bond,  all  thi>  parties  being  before  the 
court,  it  is  not  necessary  that  there  should 
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be  a  separate  suit  to  settle  and  determine 
the  liability  of  the  deceased  guardian: 
equity  has  jurisdiction  to  determine  the 
whole  controversy  in  a  single  suit,  and 
both  to  settle  and  state  the  account  of  the 
deceased  guardian  and  to  render  judgment 
for  the  amount  due  therefrom  against  the 
sureties.  Zurfluh  v.  Smith,  135  Cal.  644; 
67  Pac.  1089.  Where  a  guardian,  during 
his  lifetime,  mingled  the  money  of  the 
cestui  que  trust  with  his  own,  and  after 
his  death  neither  the  trust-money  nor  the 
property  into  which  it  was  converted  can 
be  identified  in  the  hands  of  the  execu- 
tor, the  cestui  que  trust  has  only  a  claim 
against  the  estate,  which  must  be  pre- 
sented to  the  executor  for  allowance. 
Lathrop  v.  Bampton,  31  Cal.  17;  89  Am. 
Dec.  141. 

Averments  necessary  to  set  aside  order 
of  settlement.  "Where  a  guardian,  whose 
letters  had  been  revoked,  seeks  to  set  aside 
the  order  of  settlement  of  his  final  ac- 
count, on  the  ground  that  he  was  a  lunatic 
or  otherwise  incompetent  at  the  time  of 
the  judicial  proceedings  against  him,  he 
should  point  out  in  his  complaint,  by  dis- 
tinct averments,  the  particular  items  he 
seeks  to  surcharge  or  falsify.  Brodrib  v. 
Brodrib,  .56  Cal.  563. 

Bill  of  exceptions  settled  according  to 
facts  when.  Where  leaves  have  been  torn 
out  of  the  guardian's  account-book  after 
the  settlement  of  his  accounts,  the  court 
is  not  justified  in  absolutely  requiring  the 
missing  leaves  to  be  inserted  in  a  bill  of 
exceptions,  to  be  used  by  him  upon  ap- 
peal from  the  order,  and  in  refusing  to 
settle  the  bill  in  their  absence,  notwith- 
standing other  delinquencies  of  the  guar. 
dian;  but  the  bill  should  state  all  the 
facts,  as  far  as  possible,  and  mandamus 
will  lie  to  compel  the  settlement  of  the 
bill  according  to  the  facts;  and  an  ad- 
mission in  the  mandamus  proceeding,  in 
lieu  of  proof,  that  the  ward  mutilated  the 
books,  must  bind  the  trial  court  in  settling 
the  bill.  Crooks  v.  Superior  Court,  136 
Cal.  23;  68  Pac.  96. 

Statute  of  limitations.  If  there  is  any 
statute  of  limitations  constituting  a  bar 
to  a  proceeding  by  a  ward,  after  attaining 
majority,  to  compel  a  settlement  of  ac- 
counts by  a  guardian,  it  is  §  343,  ante,  pre- 
scribing the  period  of  four  years,  and  not 
the  first  subdivision  of  §  338,  ante,  pre- 
scribing two  years.  Cook  v.  Ceas,  147  Cal. 
614;  82  Pac.  370.  Although  the  action 
against  the  guardian  is  for  an  accounting, 
yet  where  the  grievance  complained  of  is, 
that  he  knowingly  received  moneys,  in 
trust,  for  the  ward,  and  appropriated  the 
same  to  his  own  use,  and  at  all  times 
fraudulently  concealed- from  the  ward  the 
fact  of  the  receipt  of  such  moneys,  or  any 
moneys  in  which  the  ward  had  an  interest, 
the  case  is  one  for  relief  on  the  ground  of 


fraud,  within  the  meaning  of  the  statute 
of  limitations,  and  the  cause  of  action  does 
not  accrue  until  discovery  of  the  facts  con- 
stituting the  fraud.  Lataillade  v.  Oreiia, 
91  Cal.  565;  25  Am.  St.  Rep.  219;  27  Pac. 
924. 

Guardian's  authority  suspended  how. 
Where  a  deceased  guardian,  the  father 
of  the  wards,  invested  the  money  of  the 
wards  in  his  own  business,  and  directed 
his  executor  to  pay  the  balance  due  to 
each,  besides  willing  to  each  a  large  sura 
of  money,  and  expressly  provided  that  the 
statute  of  limitations  was  expressly  waived 
and  repudiated  as  to  all  of  his  obliga- 
tions, his  executors  cannot  urge  the  stat- 
ute against  the  claim  of  a  ward  for  the 
balance  due  him  as  such,  and  he  may  re- 
cover such  balance  by  virtue  of  the  will. 
Glassell  v.  Glassell,  147  Cal.  510;  82  Pac. 
42.  The  fact  that  the  ward  became  an 
adult  more  than  three  years  before  the 
settlement  of  the  accounts  of  the  guar- 
dian, though  it  operates  to  suspend  the 
authority  of  the  guardian,  does  not  oper- 
ate as  a  discharge.  Cook  v.  Ceas,  143  Cal. 
221;  77  Pac.  65. 

Disputed  claim  settled  in  what  court. 
The  probate  court  has  no  jurisdiction  to 
settle  a  disputed  claim  against  the  guar- 
dian or  the  estate  of  the  ward;  and  an 
order  requiring  the  guardian  of  an  insane 
ward  to  pay  money  out  of  the  estate,  to 
a  state  insane  asylum,  for  the  care  of  the 
insane  ward,  is  beyond  the  jurisdiction  of 
the  probate  court:  the  remedy,  in  such 
case,  is  by  action.  Guardianship  of  Bres- 
lin,  135Cal.  21;  66  Pac.  962. 

Court's  jurisdiction  over  ward  termin- 
ates when.  The  purpose  of  the  provisions 
of  the  code  relating  to  guardianship  is, 
that  the  probate  judge  shall  retain  the 
supervision  and  direction  of  the  guardian, 
and  of  his  management  of  the  person  and 
estate  of  the  ward,  until  the  discharge  of 
the  guardian  by  the  appointing  power. 
Allen  V.  Tiffany,  53  Cal.  16. 

Action  against  sureties.  An  action  does 
not  lie  upon  the  bond  of  a  guardian  until 
the  order  settling  his  accounts  becomes 
final,  either  by  the  lapse  of  time  for  the 
appeal  therefrom,  or  the  final  determina- 
tion of  an  appeal  taken  therefrom.  Cook 
V.  Ceas,  143  Cal.  221;  77  Pac.  65. 

Findings.  Express  findings  are  not 
necessary  in  proceedings  to  settle  a  guar- 
dian's account:  all  facts  necessary  to  sus- 
tain the  judgment  of  the  trial  court  will 
be  presumed  on  appeal  (Estate  of  Averill, 
6  Cal.  Unrep.  774;  66  Pac.  14);  and  where 
findings  are  not  made,  and  the  decree  set- 
tling the  account  is  found  to  be  erroneous 
as  to  an  item  or  items,  the  appellate  court 
may  direct  the  decree  to  be  corrected,  and, 
as  corrected,  affirm  it  (Estate  of  Schau- 
doney,  133  Cal.  387;  65  Pac.  877);  but 
where  findings  are  made,  they  may  be  con- 
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sidered  on  appeal,  for  the  purpose  of  de- 
termining the  issues  raised.  Estate  of 
Adams,  131  Cal.  415;  63  Pac.  838;  Estate 
of  Sehandoney,  133  Cal.  387;  6o  Pac.  877. 
In  the  absence  of  the  evidence,  a  finding, 
on  a  contest  on  the  settlement  of  the  guar- 
dian's account,  that  all  the  items  thereof, 
as  presented,  are  true  and  correct,  must, 
upon  appeal,  be  taken  as  conclusive.  Guar- 
dianship of  Dow,  133  Cal.  446;  65  Pac.  890. 

Appeal  taken  when.  The  guardian  may 
appeal  from  an  illegal  and  disputed  order 
of  the  probate  court,  requiring  him  to  pay 
out  the  money  of  his  ward.  Guardianship 
of  Breslin,  135  Cal.  21;  66  Pac.  962. 

Failure  to  render  final  account  is  breach 
of  bond.    See  note  ante,  §  1754. 


Duty  of  guardian  at  expiration  of  term 
of  office.    See  notes  ante,  §§  1754,  17G9. 

Settlement  of  annual  account  conclusive, 
only  as  to  items  included  therein.  See  note 
ante,  §  163(). 

Action  against  guardian  for  default  does 
not  lie  until  after  settlement.  See  note 
ante,  §  1754. 

Management  of  estate  of  ward  by  one 
not  guardian.   See  note  ante,  §  1770. 

Verification  of  account  by  person  not 
guardian.    See  note  ante,  §  1773. 

Method  of  compelling  settlement  of  accounts  by 
deceased  guardian.    See  note  8  Am.  St.  Kep.  681. 

CODE  COMMISSIONERS'  NOTE.  The  provis- 
ions of  the  code  applicable  alike  to  estates  of  de- 
ceased persons  and  wards,  considered  in  Racouillat 
V.  Requena,  36  Cal.  654;  see  also  Abila  v.  Padilla, 
19  Cal.  390. 


§  1775.  Allowance  of  accounts  of  joint  guardians.  "When  an  account  is 
rendered  by  two  or  more  joint  guardians,  the  court  may,  in  its  discretion, 
allow  the  same  upon  the  oath  of  any  of  them. 


Legislation  §  1775.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  384  (Guardian's 
Act,  §  49).  When  §  1775  was  enacted  in  1872, 
it  read  as  at  present,  except  for  the  amendment 
of  1880. 


2.  Amended  by  Code  Amdts.  1880,  p.  68, 
substituting    "court"   for   "probate  judge." 

CODE  COMMISSIONERS'  NOTE.  See  Racouil- 
lat V.  Requena,  36  Cal.  655,  where  this  verification 
was  held  suflicient. 


§  1776.  Expenses  and  compensation  of  guardians.  Every  guardian  must 
be  allowed  the  amount  of  his  reasonable  expenses  incurred  in  the  execution 
of  his  trust,  and  he  must  also  have  such  compensation  for  his  services  as  the 
court  in  which  his  accounts  are  settled  deems  just  and  reasonable.  He  must 
also  be  allowed  all  reasonable  and  proper  disbursements,  made  after  the 
legal  termination  of  the  guardianship,  but  while  that  relation,  by  consent 
or  acquiescence  of  the  parties,  still  subsists  in  fact,  and  before  the  discharge 
of  the  guardian  by  the  court,  and  which  were  made  by  the  consent,  express 
or  implied,  of  the  ward,  and  for  his  benefit  or  the  benefit  of  his  estate. 

Expenses     incurred,     advances     made.      Ante,        attorney  to  render  legal  services  in  behalf 

of  the  ward,  without  an  order  of  the  court 
having  jurisdiction  of  the  estate.  Morse 
v.  Hinckley,  124  Cal.  154;  56  Pac.  896. 
For  this  reason,  the  claim  of  an  attorney 
for  a  guardian,  who  has  rendered  services, 
at  the  guardian's  request,  in  the  execution 
of  the  trusts,  for  the  ward,  cannot  be  en- 
forced by  an  action  against  the  ward,  or 
against  his  estate;  the  ward  is  not  person- 
ally liable  therefor,  and  no  action  can  be 
maintained  by  the  attorney  upon  a  re- 
jected claim  against  the  estate  of  the  de- 
ceased ward.  McKee  v.  Hunt,  142  Cal. 
526;  77  Pac.  1103.  Where  an  order  vacat- 
ing the  allowance  of  an  attorney's  fee  out 
of  the  estate  of  an  insane  person,  which 
had  been  paid,  is  silent  as  to  a  part  of  the 
motion  therefor,  which  moved  also  for  an 
order  requiring  the  repayment  of  the  fee 
into  the  estate,  such  silence  is,  in  legal 
effect,  a  denial  of  that  part  of  the  motion, 
and  mandamus  does  not  lie  to  compel  the 
judge  to  act  thereupon.  Townsend  v.  An- 
gellotti,  129  Cal.  466;  62  Pac.  59.  An  or- 
der of  the  court  having  jurisdiction  of  the 
guardianship,  for  the  substitution  of  an 
attorney  for  the   guardian,  in  place  of  a 


§  1771. 

Legislation  §  1776.  1.  Enacted  March  11, 
1872  (based  on  Probate  Act,  §  382;  Guardian's 
Act,  §  47),  substituting  (1)  "must"  for  "shall" 
in  both  instances,  and  (2)  "deems"  for  "shall 
deem  to  be";  the  section  then  containing  only 
the  first  sentence. 

3.  Amendment  by  Stats.  1901,  p.  237;  un- 
constitutional.   See  note  ante,  S  5. 

3.  Amended  by  Stats.  1907,  p.  945,  adding 
the  last  sentence;  the  code  commissioner  saying, 
"The  amendment  consists  of  the  last  sentence, 
and  is  intended  to  establish  the  rule  set  out  in 
the  dissenting  opinion  in  Estate  of  Kincaid,  120 
Cal.  203.  The  authorities  cited  in  that  opinion 
show  that  such  has  always  been  the  rule  of  courts 
of  equity,  and  that  it  is  a  just  and  practicable 
rule,  which  ought   to  be  adopted." 

Estate  liable  for  attorneys'  fees  when. 

The  guardian,  and  not  th»  minor,  is  pri- 
marily personally  liable  for  the  services 
of  an  attorney  employed  by  him  in  the 
performance  of  his  duties;  and  if  the  guar- 
dian pays  the  attorney's  fee,  and  it  is  al- 
lowed by  the  probate  court  as  a  reason- 
able expenditure,  and  necessary  to  protect 
the  ward's  interests,  it  may  be  allowed 
from  the  estate.  Hunt  v.  Maldouado,  89 
Cal.  636;  27  Pac.  56.  Thus,  a  guardian 
cannot  bind  the  ward  or  the  ward's  prop- 
erty by  a  contract  of  employment  of  an 
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former  attorney,  simply  makes  such  attor- 
ney the  attorney  of  record,  and  does  not 
attempt  to  authorize  a  contract  directly 
affecting  the  property  of  the  ward,  or  to 
require  the  performance  of  any  les;al  ser- 
vices. McKee  v.  Hunt,  142  Cal.  526;  77 
Pac.  1103. 

Guardian  chargeable  with  interest  when. 
A  guardian  should  be  charged  with  inter- 
est,  if   he   has   unreasonably    delayed   the 


making  of  his  final  account,  after  his  ward 
becomes  of  as;e.  Guardianships  of  Boyes, 
151  Cal.  143;  9^0  Pac.  454. 

Much  left  to  discretion  of  court  in  mak- 
ing allowances  to  guardian.  See  note  ante, 
§  1771. 

CODE  COMMISSIONEKS'  NOTE.  The  section 
marked  thus:  (§§  47-382)  and  so  on,  refer  to  the 
acts  of  April  19,  1850,  and  of  1851,  and  are  the 
same  as  in  Belknap. 


ARTICLE  IV. 

SALE  OF  PKOPEETY  AND  DISPOSITION  OF  THE  PROCEEDS. 


§  1777. 

§  1778. 

§  1779. 
§  1780. 
§  1781. 
§  1782. 
§  1783. 

§  1784. 
§  1785. 
§  1786. 


"When   income   from   ward's   estate   is   in- 
sufficient. 

Sale  of  real  estate  to  be  made  upon  order 
of  court. 

Application  of  proceeds  of  sales. 

Investment  of  proceeds  of  sales. 

Order  for  sale,  how  obtained. 

Notice  to  next  of  kin,  how  given. 

Copy   of   order  to  be   served,   published, 
or  consent  filed. 

Hearing  of  application. 
Who  may  be  examined  on  such  hearing. 

Costs  to  be  awarded,  to  whom. 


Order  of  sale,  to  specify  what. 

Bond  before  selling. 

All  proceedings  for  sales  of  property  by 

guardians  to  conform  to  chapter  seven 

of  this  title. 
1789a.  Proceedings    for   completion    of    sales    by 

guardians. 
Limit  of  order  of  sale. 
Conditions     of    sales    of    real     estate     of 

minor    heirs.      Bond    and    mortgage    to 

be  given  for  deferred  payments. 
Court  may  order  the  investment  of  money 

of  the  ward. 


1787 
1788 
1789 


1790. 
1791. 


§  1792 


§  1777.  When  income  from  ward's  estate  is  insufficient.  When  the  in- 
come of  an  estate  under  guardianship  is  insufficient  to  maintain  the  ward 
and  his  family  or  to  maintain  and  educate  the  ward  when  a  minor,  or  to  pay 
for  his  care,  treatment  and  support,  if  confined  in  a  state  hospital  for  the 
insane,  his  guardian  may  sell  his  real  or  personal  estate,  or  mortgage  the  real 
estate  for  that  purpose,  upon  obtaining  an  order  therefor ;  provided,  that  no 
such  order  shall  be  granted  when  the  ward  is  or  has  been,  during  the  guar- 
dianship, confined  in  a  state  hospital  for  the  insane  in  this  state  unless  notice 
of  the  proceedings  shall  have  been  given  to  the  secretary  of  the  state  commis- 
sion in  lunacy  or  its  attorney  at  least  five  days  before  the  hearing. 


Power  of  guardian  to  sell  property.  Ante, 
§  1768. 

Legislation  §  1777.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  355  (Guardian's 
Act,  §  20),  as  amended  by  Stats  1861,  p.  605, 
which  read:  "§  355.  When  the  income  of  the 
estate  of  any  person  under  guardianship  shall  not 
be  sufficient  to  maintain  the  ward  and  his  family, 
r)r  to  educate  the  ward  when  a  minor,  his  guar- 
dian may  sell  his  real,  or  personal,  estate  for  that 
purpose,  upon  obtaining  an  order  therefor,  and 
proceeding  therein  as  provided  in  this  act."  The 
changes  from  the  section  as  enacted  in  1872  are 
noted  infra. 

2.  Amended  by  Stats.  1901.  p.  84,  inserting 
"or  mortgage  the  real  estate,"  after  "personal 
estate." 

3.  Amended  by  Stats.  1913,  p.  215,  (1)  in- 
serting "or  to  pay  for  his  care,  treatment  and 
support,  if  confined  in  a  state  hospital  for  the 
insane";    (2)    adding   the   proviso. 

Sale  may  be  made  when.  Where  the 
guardian  is  in  the  control  and  possession 
of  the  ward's  estate,  and  is  in  need  of 
funds  for  the  education  and  maintenance 
of  the  ward,  the  proper  course  is  for  the 
guardian  to  apply  to  the  probate  court  for 
leave  to  raise  the  necessary  funds  by  sell- 
ing a  portion  of  the  ward's  property. 
Schmidt  v.  Wieland,  35  Cal.  343.  Under 
this  section,  the  guardian  of  an  incompe- 
tent, whose  income  is  insufficient  for  his 
maintenance,    may    sell    a    portion    of    his 


real  property  for  his  maintenance  and  for 
the  payment  of  his  debts  (Guardianship 
of  Hayden,  1  Cal.  App.  75;  81  Pac.  668); 
but  a  guardian  is  merely  a  representative 
of  his  ward,  and  he  has  no  greater  power 
to  dispose  of  the  property  of  his  ward, 
than  the  ward  would  have  if  laboring  un- 
der no  disability.  Flege  v.  Garvey,  47  Cal. 
371.  There  is  no  restriction  iu  this  section 
as  to  the  character  of  the  property  that 
may  be  sold;  and  where  the  whole  title 
to  the  homestead  is  vested  in  one  minor, 
there  is  nothing  to  prevent  the  sale 
thereof,  if  the  circumstances  require  it; 
hence,  where  the  title  is  vested  in  several 
minors,  each  of  whom,  if  the  sole  owner, 
would  be  benefited  by  a  sale,  the  interest 
of  each  may  be  sold,  upon  a  proper  order 
for  that  purjjose.  Guardianship  of  Hamil- 
ton, 120  Cal.  421;  52  Pac.  70S. 

Necessity  for  sale  detennined  how.  The 
necessity  or  expediency  of  a  sale  must 
arise  from  one  or  more  of  these  circum- 
stances: 1.  The  existence  of  debts  due 
from  the  ward,  which  cannot  be  paid  out 
of  his  personal  estate  and  the  income  of 
his  real  estate;  2.  The  insufficiency  of  the 
income  of  the  estate  of  the  ward  to  main- 
tain him  and  his  family,  or  to  educate  his 
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family,  or  to  educate  him  when  a  minor; 
3.  That  it  would  be  for  the  benefit  of  the 
ward  that  his  real  estate,  or  a  part  thereof, 
should  be  sold,  and  the  proceeds  put  out 
at  interest  or  invested  in  some  productive 
stock.  Fitch  V.  Miller,  20  Cal.  352;  Smith 
V.  Biscailuz,  83  Cal.  344;  21  Pac.  15;  23 
Pac.  314. 

Order  of  court  necessary  when.  The 
guardian  cannot  subject  tlie  estate  and 
property  of  his  ward  to  a  mechanic's  lieu 
arising  from  work  done  and  materials  fur- 
nished under  a  contract  for  the  erection  or 
repair  of  a  building,  the  property  of  the 
ward,  without  first  obtaining  an  order  of 
the  court  authorizing  the  making  of  the 
contract.  Fish  v.  McCarthy,  96  Cal.  4S4; 
31  Am.  St.  Rep.  237;  31  Pac.  529.  The 
guardian  has  no  pow.er,  without  an  order 
of  court,  to  sell  or  encumber  the  property 
of  his  ward.  Morse  v.  Hinckley,  124  Cal. 
154;  56  Pac.  896.  He  cannot  sell  even  the 
personal  property  of  his  ward  without  an 
order  of  court;  nor  can  the  infant  give  a 
binding  consent  to  the  sale.  Kendall  v. 
Miller,  9  Cal.  592.  Where  the  estate  of 
infants  is  in  the  hands  of  an  executor,  and 
the  probate  court  orders  him  to  pay  to  the 
mother,  who  is  also  the  guardian  of  the 
infants,  a  sum  of  money  in  her  own  right 
and  also  as  guardian,  such  order  is  an  ap- 
propriation of  a  sum  of  mone}^  for  the 
immediate  use  of  the  heirs,  and  the  guar- 
dian may  assign  the  same  without  leave 
of  the  court,  and  the  assignee  may  main- 
tain an  action  against  the  executor  to  re- 
cover the  money.  Schmidt  v.  Wieland,  35 
Cal.  343.  One  who  erects  buildings  upon 
the  property  of  an  infant,  under  contract 
with  his  guardian,  made  without  authority 
of  law,  has  no  equitable  lien  on  the  prop- 
erty for  the  value  of  the  improvements, 
where  he  was  fully  informed  of  the  title 
and  condition  of  the  property.  Guy  v.  Du 
Uprey,  16  Cal.  195;  76  Am.  Dec.  518. 

Under  prior  Mexican  law.  Under  the 
Mexican  law  prevailing  in  California  in 
1849,  the  alcalde  had  jurisdiction  to  deter- 
mine whether  the  petition  of  a  guardian 
showed  proper  cause  for  the  sale  of  the 
real  estate  of  his  ward.  Braly  v.  Reese,  51 
Cal.  447.  The  liability  of  the  property  of 
a  ward  to  be  sold  by  his  guardian,  under 
the  order  of  the  probate  court,  is  not 
affected  by  the  fact  that  their  testator 
(lied  before  the  adoption  of  the  common 
law  in  this  state.  Fitch  v.  Miller,  20  Cal. 
352. 

Control  of  ward  by  foreign  guardian. 
The  consent  of  a  guardian,  appointed  and 
residing  in  another  state,  to  a  probate  sale 
of  real  estate  belonging  to  his  ward,  situ- 
ated in  this  state,  confers  no  jurisdiction 
on  the  court  to  make  the  order  of  sale. 
Wilson  V.  Hastings,  66  Cal.  243;  5  Pac. 
217.  The  guardian  of  a  minor,  appointed 
in  another  state,  cannot,  by  virtue  of  such 


appointment,  convey  the  real  estate  of  his 
ward  situated  in  this  state.  McNeil  v. 
First  Congregational  Society,  66  Cal.  105; 
4  Pac.  1096. 

Ward's  title  divested  when.  The  title 
of  a  ward  to  real  estate,  sold  under  an 
order  of  sale,  upon  a  petition  therefor  by 
hij  guardian,  is  divested  by  the  deed  of 
the  guardian,  and  not  by  the  confirmation 
of  the  sale  bv  the  court.  Scarf  v.  Aldrieh, 
97  Cal.  360;  33  Am.  St.  Rep.  190;  32  Pac. 
324.  Where  a  will,  by  which  interests  in 
real  estate  were  devised  to  certain  infants, 
provided  that  'the  devisees  might  each 
"take  out"  half  of  his  share  when  he 
should  come  of  age,  and  the  other  half  not 
until  all  the  other  children  should  come  of 
age,  whatever  effect  this  provision  may 
have  in  controlling  the  use  of  the  property, 
the  title  to  it,  the  estate  of  the  devisees, 
vests  in  them  upon  the  death  of  the  tes- 
tator, and  this  estate  is  the  subject  of  sale, 
under  the  provisions  of  the  statute,  and 
the  efPeet  of  its  sale  is  to  transfer  what- 
ever estate  the  ward  has  to  the  purchaser. 
Fitch  V.  Miller,  20  Cal.  352.  A  guardian 
can  only  execute  a  deed  in  the  name  of  a 
living  ward,  and  he  has  no  power,  as 
guardian,  to  deed  the  property  of  a  de- 
ceased ward.  Guardianship  of  Livermore, 
132  Cal.  99;  84  Am.  St.  Rep.  37;  64  Pac. 
113. 

Deceased  ward's  liability  enforced  how. 
The  proper  remedy  of  the  guardian  to  en- 
force an  indebtedness  found  to  be  due 
from  the  ward  to  him  upon  the  settlement 
of  his  accounts,  is  to  have  administration 
upon  the  estate  of  the  deceased  ward  in 
the  proper  court.  Guardianship  of  Liver- 
more,  132  Cal.  99;  84  Am.  St.  Rep.  37;  64 
Pac.  113. 

Confirmation  required  when.  An  act  of 
the  legislature,  authorizing  the  guardian 
of  a  minor  to  sell  the  real  estate  of  such 
minor,  subject  to  the  approval  of  the  pro- 
bate court,  for  the  purpose  of  enabling  the 
guardian  to  reinvest  the  proceeds  in  other 
property  for  the  benefit  of  the  ward,  is  not 
an  assumption  of  judicial  pow^er  by  the 
legislature,  and  a  sale  made  by  the  guar- 
dian in  compliance  with  it  is  valid.  Bren- 
ham  V.  Davidson,  51  Cal.  352.  The  pro- 
vision of  §  23  of  the  General  Railroad  .\ct 
of  May  20,  1861,  as  amended  April  27, 
1863,  that  if  it  should  be  necessary  for  the 
])urposes  of  a  railroad  comi)any  to  acquire 
real  estate  owned  by  a  minor,  his  guardian 
might  sell  the  same  to  it,  and  his  convey- 
ance would  be  valid  upon  being  approved 
by  the  probate  judge,  is  constitutional. 
Hodgdon  v.  Southern  Pacific  R.  R.  Co.,  76 
Cal.  642;  17  Pac.  928.  An  act  authorizing 
a  person,  by  name,  as  guardian  of  a  minor, 
to  sell  the  real  estate  of  such  minor  and 
receive  the  purchase-money  therefor,  and 
to  execute  a  conveyance  after  a  confirma- 
tion of  the  sale  by  the  probate  court,  and 
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directs  such  person  to  account  for  the  pro- 
ceeds of  sale  in  the  same  manner  as  the 
other  assets  of  the  minor  in  his  hands,  does 
not  confer  upon  such  person  the  power  of 
selling  such  estate  as  an  individual,  but  as 
guardian,  nor  does  it  appoint  such  person 
a  guardian,  but  contemplates  his  appoint- 
ment as  such  by  the  probate  court,  and 
merely  dispenses  with  the  conditions  re- 
quired by  the  general  law  to  authorize  a 
sale.  Paty  v.  Smith,  50  Cal.  153.  A  cer- 
tificate of  the  probate  judge  to  the  deed  of 
the  guardian,  which  recites  that  he,  as 
judge,  has  examined  the  deed  and  the  sale 
of  the  land  described  therein,  that  the 
land  is  necessary  for  the  purposes  of  the 
railroad  company,  that  the  consideration 
paid  for  the  land  is  fair  and  equivalent, 
and  that  the  sale  is  just  and  proper,  and 
which  thereupon  approves  and  confirms 
the  sale  and  deed,  is  a  sufficient  approval, 
within  the  requirements  of  §  23  of  the 
General  Eailroad  Act  of  1861.  Hodgdon 
v.  Southern  Pacific  E.  E.  Co.,  75  Cal.  642; 
17  Pac.  928. 

Sale  aflarmed  by  ward  how.  Where  the 
ward,  upon  becoming  of  age,  institutes 
proceedings  against  the  guardian  for  a  set- 
tlement, in  which  he  is  charged,  among 
other  things,  with  the  proceeds  of  a  sale, 
which  the  ward  finally  received,  there  is 
an  affirmance  of  the  sale.  Burroughs  v. 
De  Couts,  70  Cal.  361;  11  Pac.  734. 

Contract  for  life  support  enforced  when. 
An  opposition  to  the  sale  of  the  property 
of  an  incompetent,  by  one  who  seeks  to 
enforce  a  contract  with  him  to  devise  such 
property  in  consideration  of  personal  ser- 
vices, board  and  care  for  life,  etc.,  will 
not  be  sustained  nor  the  contract  enforced 
in  equity,  where  the  proof  is  not  clear, 
positive,  or  convincing  as  to  the  terms  of 
such  contract,  or  the  services  to  be  ren- 
dered, and  where  the  services  rendered 
may  be  fully  compensated,  and  it  is  impos- 
sible to  make  a  binding  offer  of  full  per- 
formance, and  there  is  an  unexplained 
failure  to  perform  the  alleged  contract 
prior  to  the  guardianship.  Guardianship 
of  Hayden.  1  Cal.  App.  75;  81  Pac.  668. 

Lease  valid  when.  Where  a  guardian 
signs  and  delivers  a  lease  as  his  individual 
deed,  but  on  its  face  it  purports  to  be  exe- 
cuted by  himself  as  tenant  in  common  in 
his  own  right,  and  as  the  guardian  of  the 
estate  of  his  co-tenant  and  ward,  such 
lease  is  valid.  Whyler  v.  Van  Tiger,  2 
Cal.  Unrep.  800;  14  Pac.  846.  A  lease  of 
the  ward's  property  is  valid,  although  exe- 
cuted by  the  guardian  on  the  day  of  his 
appointment  and  of  the  filing  of  his  bond, 
but  before  the  issuance  of  letters  of  guar- 
dianship. Whvler  v.  Van  Tiger,  2  Cal. 
Unrep.  800;  14  Pac.  846. 

Sale  valid  when.  The  fact  that  in  a 
proceeding  in  the  probate  court  for  the 
purpose    of    obtaining   a   sale    of    the   real 


estate  of  infant  devisees,  certain  adult  co- 
devisees  were  allowed  to  appear,  and  their 
interests  improperly  made  the  subject  of 
consideration  in  connection  with  the  pro- 
ceeding, and  that  these  adults  joined  in 
the  sale,  and  a  partition  incidentally  re- 
sulted therefrom,  are  not  sufficient  irregu- 
larities to  invalidate  the  sale.  Fitch  v. 
Miller,  20  Cal.  352.  It  is  sufficient  to  sup- 
port the  sale  of  the  real  estate  of  infants, 
that  the  facts  rendering  it  necessary  or 
expedient  were  brought  before  the  court 
by  the  petition  of  the  guardian,  and  that 
their  estate  was  duly  ordered  to  be  sold. 
Fitch  V.  Miller,  20  Cal.  352. 

Collateral  attack.  In  an  action  to  quiet 
title  to  the  ward's  land,  sold  by  his  guar- 
dian, the  judgment  of  the  probate  court 
appointing  the  guardian,  which  is  regular 
on  its  face,  cannot  be  collaterally  attacked 
on  the  ground  of  fraud,  collusion,  or  other 
matter  aliunde.  Hodgdon  v.  Southern  Pa- 
cific E.  E.  Co.,  75  Cal.  642;  17  Pac.  928. 
The  sufficiency  of  the  appraisement,  in 
form,  to  give  information  to  the  court  to 
enable  it  to  exercise  its  judgment  in  con- 
firming the  sale,  is  not  open  to  be  contro- 
verted upon  a  collateral  attack.  Smith  v. 
Biseailuz,  83  Cal.  344;  21  Pac.  15;  23  Pac. 
314.  Proceedings  in  the  course  of  admin- 
istration, with  reference  to  the  sale  of  land 
belonging  to  the  estate  of  a  deceased  per- 
son, cannot  be  collaterally  attacked,  ex- 
cept for  want  of  jurisdiction  in  the  court. 
Dennis  v.  Winter,  63  Cal.  16.  Objections 
which  touch  only  the  regularity  of  the 
proceedings  after  jurisdiction  has  been 
acquired  are  subjects  for  correction  on  ap- 
peal, and  cannot  be  considered  when  aris- 
ing collaterally.  Fitch  v.  Miller,  20  Cal. 
352.  In  a  collateral  attack  upon  the  judg- 
ment decreeing  the  sale  of  the  minor's 
land,  the  burden  of  proof  is  upon  the  per- 
son making  the  attack;  the  order  of  sale 
is  presumed  to  be  valid,  until  the  contrary 
is  shown;  it  is  not  permissible  to  go  out- 
side of  the  record  of  the  proceedings,  and 
by  extrinsic  evidence  attack  the  validity 
of  the  sale.  Asher  v.  Yorba,  125  Cal.  513; 
58  Pac.  137. 

Stranger  deals  with  guardian  at  own 
risk  when.  A  mere  stranger,  who  volun- 
tarily pays  money  due  upon  an  invalid 
mortgage,  made  by  the  guardian  of  a 
minor,  and  fails  to  take  an  assignment 
thereof,  but  allows  it  to  be  canceled  and 
discharged,  cannot  afterwards  come  into 
equity,  and,  in  the  absence  of  fraud,  acci- 
dent, or  mistake  of  fact,  have  the  mort- 
gage reinstated,  and  himself  substituted 
in  the  place  of  the  mortgagee.  Guy  v. 
Du  Uprey,  16  Cal.  195;  76  Am.  Dec.  518. 

Objections  to  confirmation  of  sale  un- 
availing when.  The  purchaser,  at  an  auc- 
tion sale,  of  a  lot  of  land,  incapable  of 
partition,  the  title  to  an  undivided  inter- 
est in  which  is  in  a  minor,  which  interest 
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was  being  sold  by  his  guardian,  under  pro- 
ceedings in  the  matter  of  his  estate,  can- 
not object  to  the  confirniatiou  of  the  sale 
of  such  interest,  merely  because  the  land 
was  sold  as  an  entirety,  when  the  condition 
of  the  title  was  disclosed  at  the  time  of 
sale,  with  the  statement  that  bids  would 
bo  considered  as  pro  rata  for  the  respect- 
ive interests  therein,  and  the  pro  rata 
amount  so  received  was  an  adequate  price 
for  such  interest.  Guardianship  of  Hamil- 
ton,  120  Cal.   421;   52  Pac.   70S. 

Sales  and  mortgage  void.  when.  Every 
alienation  of  the  property  of  a  ward  by  a 
guardian,  if  made  without  an  order  of 
court,  is  void;  and  it  is  of  no  import 
whether  or  not  the  purchaser  has  knowl- 
edge that  it  belongs  to  the  ward.  De  la 
Montagnie  v.  Union  Ins.  Co.,  42  Cal.  290. 
Upon  the  death  of  a  ward,  the  superior 
court  has  no  jurisdiction,  in  the  matter  of 
the  guardianship,  to  order  a  sale  of  the 
real  property  of  the  deceased  ward  to  pay 
an  indebtedness  found  to  be  due  from  the 
ward  to  the  guardian  upon  the  settlement 
of  the  guardian's  accounts.  Guardianship 
of  Livermore,  132  Cal.  99;  84  Am.  St.  Eep. 
37;  64  Pac.  113.  Where  the  husband  be- 
comes insane,  and  a  guardian  is  appointed 
by  the  probate  court,  such  guardian  has 
no  power  to  sell  the  homestead  acquired 
by  the  husband  and  wife  before  the  hus- 
band became  a  lunatic.    Flege  v.   Garvey, 

§  1778.  Sale  of  real  estate  to  be  made  upon  order  of  court.  When  it  ap- 
pears to  the  satisfaction  of  the  court,  upon  the  petition  of  the  guardian,  that 
for  the  benefit  of  his  ward  his  real  estate,  or  some  part  thereof,  should  be  sold, 
and  the  proceeds  thereof  put  out  at  interest,  or  invested  in  some  productive 
stock,  or  in  the  improvement  or  security  of  any  other  real  estate  of  the  ward, 
his  guardian  may  sell  the  same  for  such  purpose,  upon  obtaining  an  order 
therefor. 

Order  for  sale  of  property.    Ante,  §  1768. 

Legislation  §  1778.  Enacted  March  11,  1873; 
based  on  Probate  Act.  §  356  (Guardian's  Act, 
§21),  as  amended  by  Stats.  1861,  p.  605.  When 
§1781  was  enacted  in  1872,  (1)  "appears"  was 
substituted  for  "shall  appear";  (2)  "it  would 
be"  was  omitted  before  "for  the  benefit";  (3) 
"that"  was  omitted  after  "ward"  in  the  first  in- 
stance; (4)  "and  the  proceeds  thereof"  was  sub- 
stituted for  "in  order  that  the  proceeds  thereof 
may  be";  (5)  "the"  was  substituted  for  "said" 
before  "ward"  in  the  second  instance;  and  (6) 
at  end  of  section,  "and  proceeding  therein  as 
provided  in  this  act"   was  omitted. 

CODE  COMUnSSIONEES'  NOTE.  Stats.  1861, 
p.  605,  §  6;  see  note  to  §  1768,  ante.  Fitch  v. 
Miller,   there  cited;   also  Kendall  v.  Miller,  9  Cal. 


47  Cal.  371.  The  superior  court  has  no 
jurisdiction  to  authorize  a  joint  mortgage 
of  the  property  of  several  minor  wards  to 
pay  an  aggregate  sum,  which  includes 
large  private  indebtedness  of  the  guardian, 
for  which  the  estate  of  the  ward  is  not 
liable,  and  which  encumbers  the  property 
of  each  minor,  with  aggregate  charges 
made  against  the  property  of  all  the  other 
minors;  such  joint  mortgage  is  invalid  and 
void.  Howard  v.  Bryan,  133  Cal.  257;  65 
Pac.  462. 

Sale  by  special  act  unconstitutional 
when.  Where  a  duly  qualified  and  acting 
statutory  guardian  has  charge  of  a  minor's 
estate,  the  legislature  cannot,  by  special 
act,  empower  another  party  to  dispose  of 
the  estate:  such  act  is  judicial  in  its  na- 
ture, and  therefore  unconstitutional.  Lin- 
coln V.  Alexander,  52  Cal.  482;  28  Am. 
Rep.  639. 

Court  has  no  jurisdiction  to  authorize 
mortgage  of  estate  of  ward  when.  See 
note  ante,  §  1578. 

Power  of  testamentary  guardian.  See 
ante,  §  1758,  and  note. 

CODE  COMlVnSSIONERS'  NOTE.  Stats.  1861, 
p.  605,  §  5.  When  the  case  pointed  out  in  the 
text  exists,  the  g-uardian  must  apply  to  the  pro- 
bate court  for  leave  to  raise  the  necessary  funds. 
Schmidt  v.  Wieland,  35  Cal.  345;  see  also  Fitch 
V.  Miller,  20  Cal.  382,  cited  in  note  to  §  1768, 
ante. 


592.  In  De  la  Montagnie  v.  Union  Ins.  Co.,  42 
Cal.  290,  the  court  say  that  every  alienation  of 
the  property  of  the  ward  by  the  guardian,  with- 
out the  order  of  the  court,  is  void,  and  this  is 
the  plain  intent  of  the  statute,  as  held  in  Kendall 
v.  Miller,  supra,  and  Schmidt  v.  Wieland,  35  Cal. 
343.  The  case  of  Scott  v.  Umbarjier,  41  Cal. 
410,  presents  a  case  of  fraudulent  sale  by  an  ad- 
ministrator, of  which  the  defendant,  who  was  a 
subsequent  purchaser,  was  charged  to  have  had 
notice,  and  that  the  proceedings  for  the  order  of 
sale  were  not  regular,  but  fraudulent,  the  admin- 
istrator being  the  purchaser,  through  an  agent, 
at  his  own  sale.  The  defendant  claimed  to  be  an 
innocent  purchaser,  in  good  faith,  on  valuable 
consideration,  and  without  notice.  The  court 
held  the  allegations  of  fraud  not  to  have  been 
sufficiently  denied. 

§  1779.  Application  of  proceeds  of  sales.  If  the  estate  is  sold  for  the  pur- 
poses mentioned  in  this  article,  the  guardian  must  apply  the  proceeds  of  the 
sale  to  such  purposes,  as  far  as  necessary,  and  put  out  the  residue,  if  any,  on 
interest,  or  invest  it  in  the  best  manner  in  his  power,  until  the  capital  is 
wanted  for  the  maintenance  of  the  ward  and  his  family,  or  the  education  of 
his  children,  or  for  the  education  of  the  ward  when  a  minor,  in  which  case 
the  capital  may  be  used  for  that  purpose,  as  far  as  may  be  necessary,  in  like 
mauDer  as  if  it  had  been  personal  estate  of  the  ward. 
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"must"  was  substituted  for  "shall"  after  "guar- 
rtian" ;  (4)  "as"  was  substituted  for  "so"  before 
"far";  (5)  "shall"  was  omitted  before  "put  out"; 
(6)  "is"  was  substituted  for  "shall  be"  after 
"capital." 


Legislation  §  1779.  Enacted  March  11,1873; 
based  on  Probate  Act,  §  357  (Guardian's  Act, 
§22).  When  §  1779  was  enacted  in  1872,  (1) 
"purposes"  was  substituted  for  "purpose"  in 
both  instances;  (2)  "this  article"  was  substituted 
for    "the     twentieth     section    of    this     act"j     (3) 

§  1780.  Investment  of  proceeds  of  sales.  If  the  estate  is  sold  for  the  pur- 
pose of  putting  out  or  investing  the  proceeds,  the  guardian  must  make  the 
investment  according  to  his  best  judgment,  or  in  pursuance  of  any  order  that 
may  be  made  by  the  court. 

Legislation  §   1780.       1.  Enacted     March     11,  "proceeds,"   and   (2)    "must"  was  substituted  for 

1873;  based   on   Probate   Act,  §  358    (Guardian's  "shall." 

Act,  §23).      When  §  1780    was   enacted    in    1S72,  3.   Amended    by    Code    Amdts.    1S80,    p.    68, 

(1)    "as  provided  in   this   act"   was   omitted   after  omitting  "probate"  before  "court." 

§  1781.  Order  for  sale,  how  obtained.  To  obtain  an  order  for  such  sale, 
the  guardian  must  present  to  the  court  in  which  he  was  appointed  guardian 
a  verified  petition  therefor,  setting  forth  the  condition  of  the  estate  of  his 
ward,  and  the  facts  and  circumstances  on  which  the  petition  is  founded, 
tending  to  show  the  necessity  or  expediency  of  a  sale. 

Legislation  §   1781.      1.  Enacted     March     11^        petition    shall    distinctly    aver    that    there 

are  debts  to  be  paid,  or  that  the  income 
is  not  sufficient  for  the  support  and  educa- 
tion of  the  ward,  or  that  it  will  be  for  the 
benefit  of  the  ward  that  the  property  shall 
be  sold  and  the  proceeds  put  at  interest: 
if,  by  a  fair  application  of  all  the  state- 
ments, it  can  be  seen  that  any  of  these 
contingencies  exists,  it  is  sufficient  to  con- 
fer jurisdiction.  Fitch  v.  Miller,  20  Cal. 
352.  If  the  sale  is  asked  upon  the  ground 
of  necessity',  the  petition  must  state  the 
condition  of  the  ward's  whole  estate,  real 
and  personal,  as  in  the  ordinary  case  of  a 
sale  by  an  executor;  but  if  a  sale  of  realty 
is  asked  upon  the  ground  of  expediency, 
for  better  investment  of  the  proceeds,  the 
petition  need  only  state  the  condition  of 
the  estate  to  be  sold,  as  in  the  case  of  sale 
of  mining  claims  by  an  executor,  and  the 
omission  of  the  petition  to  describe  and 
show  the  condition  of  the  ward's  personal 
estate  will  not  affect  the  question  of  juris- 
diction. Smith  V.  Biscailuz,  83  Cal.  314; 
21  Pac.  15;  23  Pac.  314.  While  the  peti- 
tion must  set  forth  the  condition  of  the 
estate,  yet  it  is  only  necessary  to  state  the 
condition  in  such  manner  as  to  enable 
the  court  to  judge  of  the  existence  of  the 
necessity  or  expediency  of  the  sale.  Fitch 
V.  Miller,  20'  Cal.  352.  Where  the  petition 
for  the  sale  of  an  interest  in  land  stated 
that  such  land  was  unproductive;  that  the 
greater  part  of  it  was  occupied  by  persons 
who  refused  to  pay  any  rent,  and  who 
were  cutting  down  and  destroying  the 
trees;  that  it  was  subject  to  heavy  taxes, 
which  would  amount  to  more  than  the 
value  of  the  land  by  the  time  the  wards 
become  of  age, — there  is  presented  a  case 
for  the  exercise  of  the  judgment  of  the 
court  as  to  the  necessity  or  expediency  of 
the  sale  for  the  purpose  of  investment,  and 
to  give  it  jurisdiction  to  make  the  order. 
Fitch  V.  Miller,  20  Cal.  352. 

Defects   in  petition  remedied  hj  proof 
when.     General   facts,   showing   either   the 


ISTJi;  based  on  Probate  Act,  §  359  (Guardian's 
Act,  §24).  When  §  1781  was  enacted  in  1872, 
(1)  "must"  was  substituted  for  "shall,"  and  (2) 
"which  petition  shall  be  verified  by  the  oath  of 
the  petitioner"  was  omitted  at  the  end  of  the 
section. 

3.  Amended  by  Code  Amdts.  1880,  p.  69, 
(1)  substituting  "court"  for  "probate  court  of 
the  county,"  and  (2)  inserting  "verified"  before 
"petition   therefor." 

Application  of  section.  This  section  ap- 
plies indifferently  to  necessary  and  expe- 
dient sales,  and  should  receive  a  sensible 
and  reasonable  construction,  according  as 
the  sale  is  asked  upon  the  one  ground  or 
upon  the  other.  Smith  v.  Biscailuz,  83  Cal. 
344;  21  Pac.  15;  23  Pac.  314.  The  provis- 
ion of  §  1537,  ante,  requiring  the  petition 
for  an  order  of  sale,  in  the  case  of  an 
executor,  to  show  how  much  of  the  per- 
sonal estate  remains  undisposed  of,  is  in- 
applicable to  sales  by  guardians,  which,  as 
to  the  contents  of  the  petition  are  governed 
by  this  section.  Guardianship  of  Hamil- 
ton, 120  Cal.  421;  52  Pac.  708. 

Allegations  of  petition.  The  jurisdiction 
of  the  court  to  order  the  sale  depends  upon 
the  sufficiency  of  the  averments  of  the  peti- 
tion, and  not  upon  the  truth  of  those  aver- 
ments; if  the  statements  in  the  petition 
are  untrue  in  fact,  and  in  consequence 
thereof  injustice  might  be  done,  this  might 
furnish  ground  for  setting  aside  the  sale, 
by  a  direct  proceeding  for  that  purpose, 
but  it  would  not  reach  the  point  of  juris- 
diction, nor  authorize  the  sale  to  be 
treated  as  a  nullity  when  questioned  col- 
laterally. Fitch  V.  Miller,  20  Cal.  352; 
Kiehardson  v.  Butler,  82  Cal.  174;  16  Am. 
St.  Rep.  101;  23  Pac.  9.  As  affecting  the 
question  of  jurisdiction,  no  just  distinc- 
tion can  be  made  between  general  and 
specific  allegations  of  fact  which  in  sub- 
stance amount  to  the  same  thing,  and  tend 
to  show  that  the  land  to  be  sold  is  un- 
productive and  expensive.  Smith  v.  Bis- 
cailuz, 83  Cal.  344;  21  Pac.  15;  23  Pac.  314. 
It    is    not    absolutely    necessary    that    the 
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necessity  or  the  expediency  of  a  guardian  s 
sale,  not  set  out  in  the  petition,  may   be 
supplied    by    proofs    at    the    hearing    and 
stated   in    the    decree,   under  §153/,    ante; 
and   such   general   facts   are    merely   those 
ultimate   facts   showing   a   contingency,   as 
prescribed   in    §§1777,    1778,   ante,   as   dis- 
tinguished   from    the    more    explicit    tacts 
and    circumstances   showing   the    condition 
of  the  estate,  required  by  §  1771,  ante,  to 
be  stated  in  the  petition;   and  it  must  be 
presumed,    upon    collateral    attack,    where 
such  general  facts  are  stated  in  the  decree, 
that  the  court  had  all  the  necessary  proofs 
before  it.    Smith  v.  Biscailuz,  83  Cal.  344; 
'^1  Pac.  15;  23  Pac.  314.     The  fact  that  the 
petition  of' the  guardian  for  the  sale  of  the 
ward's  estate,  and  the  order  to  show  cause, 
contains    a    defective    description    of    the 
real    estate    sought    to    be    sold,    does    not 
affect  the  jurisdiction  of  the  court  to  order 
a  sale,  nor  the  validity  of  the  sale,  by  the 
correct    description.     Scarf    v.    Aldrich,    97 
Cal.  360;  33  Am.  St.  Rep.  190;  32  Pac.  324. 

8  1782  Notice  to  next  of  kin,  how  given.  If  it  appear  to  the  court,  or  a 
iud-e  thereof,  from  the  petition,  that  it  is  necessary  or  would  be  benehcial 
o  tEe  ward  that  the  real  estate,  or  some  part  of  it,  should  be  sold,  or  that  the 
real  and  personal  estate  should  be  sold,  the  court  must  thereupon  make  an 
order  directing  the  next  of  kin  of  the  ward,  and  all  persons  intereste^d  m  the 
estate  to  appear  before  the  court,  at  a  time  and  place  therein  specified,  no 
less  than  four  nor  more  than  eight  weeks  from  the  time  of  making  such 
order  to  show  cause  why  an  order  should  not  be  granted  for  the  sale  of  such 
estate  If  it  appear  that  it  is  necessary,  or  would  be  beneficia  to  he  ward, 
to  selTthe  personal  estate,  or  some  part  of  it,  the  court  must  order  the  sale  to 
be  made. 


Title  passes  when.  In  order  to  render 
the  guardian's  sale  effectual  to  confer  a 
valid  title,  the  probate  court  must  have 
acquired  jurisdiction  of  the  case  by  the 
presentation  of  a  proper  petition  by  the 
guardian;  the  contents  of  such  a  petition 
are  prescribed  bv  this  section.  Fitch  y. 
Miller,  20  Cal.  352.  A  purchaser  at  a  sale 
ordered  by  the  probate  court  must  look  to 
the  proceedings  so  far  as  to  see  that  such 
a  petition  is  presented  as  gives  .)urisdie- 
tion  of  the  case  to  the  court;  and  if  the 
petition  is,  on  its  face,  sufficient  for_  tins 
purpose,  he  is  not  required  to  investigate 
the  truth  of  the  allegations.  Fitch  v. 
Miller,  20  Cal.  352. 

Jurisdiction  of  court  to  authorize  mort- 
gage of  estate  of  ward.  See  notes  ante, 
§§  1578,  1777.  .   .  , 

Necessity  or  expediency  authorizing  sale. 
See  note  ante,  §  1777. 

CODE  COMMISSIONERS'  NOTE.  See  Fitch  v. 
Miller,  20  Cal.  352. 


Construction  of  section.  A  proceeding 
by  a  guardian  for  the  sale  of  the  ward's 
estate  is  not  adverse  to  the  ward,  but  is  a 
proceeding  in  rem,  carried  on  by  the  ward, 
and  for  his  benefit,  of  which  the  statute  re- 
quires no  notice  to  be  served  upon  the  ward. 
Scarf  V.  Aldrich,  97  Cal.  360;  33  Am.  St. 
Rep.  190;  32  Pac.  324. 

Notice  of  application  as  affecting  validity  of 
guardian's  sale.    See  note  120  Am.  St.  Kep.  148. 

Notice  of  application  by  guardian  for  leave  to 
sell  infart's  real  estate  as  jiuiscUctional.  bee  note 
8  L.  R.  A.  (N.  S.)   1215. 


Legislation  §  1782.  1.  Enacted  March  11. 
1872  (based  on  Probate  Act,  §  300;  Guardian  s 
Act,  §  25,  as  amended  by  Stats.  1861,^  p.  60o ), 
(1)  in  first  sentence,  changing  (a)  snail  ap- 
pear to  "appears,"  (b)  "such"  to_;  the  ^before 
"petition"  and  before  "real  estate,  (c_)  shall 
to  "must"  before  "thereupon,'  and(d)  such  to 
"the"  before  "court";  (2)  the  final  sentence 
reading,  "If  it  appear  that  it_^  is  necessary,  or 
would  be  beneficial  to  the  ward,  to  sell  the  per 
Tonal  estate,  or  some  part  of  .t,  the  same  pro- 
ceedings shall  be  thereupon  had  ,n  relerence  to 
notice  of  the  application,  and  to  ordering,  a  sa  e, 
and  making  such  sales,  as  are  provided  in  rel.a^ 
tion  ?o   sales  of  personal   estate   by   executors,   or 

"^3!"Amended'by  Code  Amdts.  1880,  p.  60. 

8  1783  Copy  Of  order  to  be  served,  published,  or  consent  filed.  A  copy 
of  the  oi'der  must  be  personally  served  on  the  next  of  kin  of  the  ward  and 
on  all  per^ns  interested  in  the  estate,  at  least  fourteen  days  be  ore  he  hear- 
^nc^  of  the  petition,  or  must  be  published  at  least  once  a  week  or  three  suc- 
cessive weeks  in  a  newspaper  printed  in  the  county,  or  if  t^^ere  be  none 
prnted  in  the  county,  then  in  such  newspaper  as  may  be  specifiea  by  tlu. 
CO  rt  in  the  order.  If  written  consent  to  making  the  order  of  sale  is  sub- 
scHbed  by  all  persons  interested  therein,  and  the  next  of  km.  notice  need  not 
be  served  or  published. 

Notice.    Compare   ante,  §  1539.  ^ 

Leeislation  S  1783.    1.  Enacted  March,   18T3 ; 
based    on    Probate    Act.  §  361     (Guardian's    Act. 


5  26),  as  amended  by  Stats.  1861,  p.  606,  which 
read-  "A  copy  of  the  order  shall  be  personally 
served   on   the  next  of   kin  of  such  ward,   and  on 
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all   persons   interested  in  the   estate,    at   least  four-  of  §§  1539,   1544,   ante,   requiring   a   publl'^a- 

teen   days   before   the   hearing   of   the   petition,    or  x-          ^         f           -tveeks     in    fase    of    sales    bv 

shall  be  published  at  least  three   successive  weeks,  """    ]^^    -^""^    v\et;iib,    iii    cabe    or    Sdies    oy 

in    some   newspaper  printed  in   the    county,    to   be  executors,    are    not    applicable    to    sales    by 

designated  by  the  court,  or  judge;   or  if  there  be  guardians.    Guardianship  of  Hamilton,  120 

none   printed   in    the    county,    then   in    such    news-  n    ■,      ipi  .     -9    p           --qq       rpy^       nrpspntnfinn 

paper  as  may  be  specified  by  the  court,   or  judge,  '^f^-,^^^'    ^.-l.^^'     '  " , ;      -^^*?    presentation 

in    such    order."      When  §  1783    was    enacted    in  ot     the     petuion     for     the     sale     brings     the 

1872,  it  read  as  at  present,  except  for  the  changes  ward  into  court,  and  gives  the  court  juris- 

""''l!  Amended  by  Code  Amdts.  1880,  p.  69,  (1)  ^i^tion  to  order  a  sale  of  his  estate,  which 

inserting  "once  a"  week  for"  before  "three  succes-  the    ward    cannot    afterwards    collaterally 

sive,"    and    (2)    omitting    "or  judge"    before    "in  question,  although  the  order  to  show  cause, 

the  order.  ^g  published,  irregularly  fixes  the  hearing 

Time  necessary  to  complete  publication.  at  an  earlier  date  than  that  allowed  by  the 

Under  this  section,  the  order  to  show  cause  statute.    Scarf  v.  Aldrich,  97  Cal.  360j   33 

why  an  order  of  sale  of  a  minor's  real  es-  Am.  St.  Rep.  190;  32  Pac.  324. 

tate  should   not  be   granted  need   only   be  poj^j.  COMMISSIONERS'  NOTE.    Stats.  1861. 

published  for  three  weeks;   the  provisions  p.  6O6,  §  9. 

§1784.  Hearing  of  application.  The  court,  at  the  time  and  place  ap- 
pointed in  the  order,  or  such  other  time  to  which  the  hearing  is  postponed, 
upon  proof  of  the  service  or  publication  of  the  order,  must  hear  and  examine 
the  proofs  and  allegations  of  the  petitioner,  and  of  the  next  of  kin,  and  of  all 
other  persons  interested  in  the  estate  who  oppose  the  application. 

Compare  ante,  §  1540.  of  the^petitioner,  and  of  the  next  of  kin,  and  all 

Too-ioiQt.-nn   «    1-70^         ■>      ■u'        •   J      AT       I,      11  other   persons   interested   in   the   estate  who   shall 

IRyT.   f^.^  ^      I     i    f^-A^.'^'l'l^'J,    ,^,''"^•  ^^  think  proper   to   oppose   the   application."      When 

Aft  ?'9-f    .=  ^^     A^A^l      «;  ^.  ^''?«i^''"'^«?«^  §  1^84  was  enacted  in  1872,  it  read  as  at  present. 

Act,  §20,    as    amended   by    stats.    1861     p.    60b  except  for  the  amendment  of  1880. 
which  read:      Tlie  probate  court,  at  tlie  time   and  3,   Amended    bv    Code    Amdts.     1880,    p.    69, 

place  appointed  m  such  order,  or  such  other  time  omitting  "probate"  before  "court." 
as  the  hearing  shall  be  adjourned  to,  upon  proof 

of  the  due  service,   or  publication,   of   the  order,  CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 

shall  hear  and  examine  the  proofs  and  allegations  p.  606,  §  9. 

§  1785.  Who  may  be  examined  on  such  hearing.  On  the  hearing,  the 
guardian  may  be  examined  on  oath,  and  witnesses  may  be  produced  and  ex- 
amined by  either  party,  and  process  to  compel  their  attendance,  and  testi- 
mony may  be  issued  by  the  court,  in  the  same  manner  and  Avith  like  effect 
as  in  other  cases  provided  for  in  this  title. 

Compelling   attendance    and   testimony    of   wit-  "provided  in  this  title"  was  inserted  at   the  end 

ness.    Ante,  §  1305;  post,  §§  1985  et  seq.  of  the  section. 

To<Ti5i3fion    s   TTQt;        -•     •n'„„„t„.i     ivr       1,11  2.   Amended    by    Code    Amdts.    1880,    p.    69, 

ISriT'^sZ  fn'protate*  Ac";"  Slei    ('aSian's  -^stituting  "court"  for  "probate  court  or  j'udge." 

Act,  §28),    as   amended   by   Stats.    1861,    p.    606.  CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 

v\hen§178o    was   enacted   in    1872,    (1)    "such"  p.  606,  §  10. 
was  changed  to  "the"  before  "hearing,"  and   (2) 

§1786.  Costs  to  be  awarded,  to  whom.  If  any  person  appears  and 
objects  to  the  granting  of  any  order  prayed  for  under  the  provisions  of  this 
article,  and  it  appears  to  the  court  that  either  the  petition  or  the  objection 
thereto  is  sustained,  the  court  may,  in  granting  or  refusing  the  order,  award 
costs  to  the  party  prevailing,  and  enforce  the  payment  thereof. 

Legislation  §  1786.     Enacted  March  11,  1873;        appear   to    the   court   that   either   the   petition   or 
based    on    Probate    Act,  §  364     (Guardian's    Act,        the  objection  thereto  is  unreasonable,  said  court 
§29),   which  read:    "If  any  person   shall   appear        may,   in  its  discretion,   award  costs  to   the  party 
and  object  to   the   granting  of   any   order  prayed        prevailing,  and  enforce  the  payment  thereof." 
for  under  the  provisions  of  this  act,  and  it  shall 

• 

§  1787.  Order  of  sale,  to  specify  what.  If,  after  a  full  examination,  it 
appears  necessary,  or  for  the  benefit  of  the  ward,  that  his  real  estate,  or 
some  part  thereof  should  be  sold,  the  court  may  grant  an  order  therefor, 
specifying  therein  the  causes  or  reasons  why  the  sale  is  necessary  or  benefi- 
cial, and  may,  if  the  same  has  been  prayed  for  in  the  petition,  order  such  sale 
to  be  made  either  at  public  or  private  sale. 

Legislation  S  1787.     Enacted  March  11,  1873;  pear  to  the  court   either  that  it   is  necessary,   or 

based     on    Probate    Act,  §  365     (Guardian's     Act,  would  be  for  the  benefit  of  the  ward,  that  his  real 

§  30),   as  amended  by  Stats.   1861,   p.   606,  which  estate,    or   some   part   of   it,    should   be    sold,    such 

read:    "If,   after  a   full   examination,   it   shall   ap-  court    may    grant    an    order    therefor,    specifying 
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•  herein  for  which  of  the  causes,  or  reasons,  men- 
tioned in  sections  twenty  an-d  twenty-one  of  said 
act,  said  sale  is  necessary,  or  proper,  and  said 
court  may,  if  the  same  has  been  prayed  for  in  the 
petition,  order  such  sale  to  be  made  at  either 
public,  or  private,  sale,  upon  like  proceedings  and 
in  tlie  same  manner  as  provided  by  law  in  case 
of  a  sale  of  real  estate  by  an  executor,  or  ad- 
ministrator, and  subject  to  the  same  proceedings 
in  relation  to  the  confirmation,  or  rejection,  of 
the  sale,  or  the  resale,  thereof." 


Sufficiency  of  order  of  sale  of  land  of 
minor.    See  note  ante,  §  1544. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  606,  §  11.  Sale  considered  in  Judson  v.  Sierra, 
22  Te.\.  363.  Guardian  an  officer.  Ex  parte  Bart- 
lett,  4  Bradf.  221.  Default  against  an  infant, 
considered  in  Ralston  v.  Lahee,  8  Iowa,  17;  74 
Am.  Dec.  291;  Ex  parte  Dawson,  3  Bradf.  130. 
What  is  proper  charge  for  costs.  See  Kendall  v. 
Miller,  9  Cal.  591. 


§  1788.  Bond  before  selling.  Every  guardian  authorized  to  sell  real  es- 
tate, must,  before  the  sale,  give  bond  to  the  ward,  with  sufficient  surety,  to 
be  approved  by  the  court,  or  a  judge  thereof,  with  condition  to  sell  the  same 
in  the  manner,  and  to  account  for  the  proceeds  of  the  sale  as  provided  for 
in  this  chapter  and  chapter  seven  of  this  title. 


Bond  on  sale  of  realty.    Ante,  §  1389. 

Legislation  §  1788.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  366  (Guardian's 
Act,  §  31),  which  read:  "Every  guardian  author- 
ized to  sell  real  estate,  as  aforesaid,  shall,  before 
the  sale,  give  bond  to  the  probate  judge,  with 
sufficient  security  to  be  approved  by  such  .iudge, 
with  condition  to  sell  the  same  in  the  manner 
prescribed  by  law,  for  sales  of  real  estate  by 
executors  and  administrators;  and  to  account  for, 
and  dispose  of  the  proceeds  of  the  sale,  in  the 
manner  provided  by  law."  When  §  1788  was  en- 
acted in  1872,  it  read  as  at  present,  except  for 
the  amendment  of  1880. 

3.  Amended  by  Code  Amdts.  1880.  p.  69, 
substituting  (1)  "ward"  for  "probate  judge,"  and 
(2)    "the  court,  or  a  judge  thereof"   for   "him." 


Recital     of     decree     conclusive     when. 

Where  the  bond  required  upon  a  guar- 
dian's sale  is  referred  to  in  the  decree  of 
sale  as  having  been  duly  executed,  it  must 
be  held  to  have  been  delivered  to  the 
judge,  approved,  and  filed  before  the  sale, 
though  not  marked  "Filed"  until  after  the 
sale.  Smith  v.  Biscailuz,  83  Cal.  344;  21 
Pac.  15;  23Pac.  314. 

Failure  of  guardian  to  give  sale  bond  as  affect- 
ing sale  of  ward's  land.  See  note  Ann.  Cas.  1913D, 
190. 

CODE  COMMISSIONERS'  NOTE.  Guardian's 
bond  controlled  by  §§947-981,  of  the  Political 
Code. 


§  1789.  All  proceedings  for  sales  of  property  by  guardians  to  conform  to 
chapter  seven  of  this  title.  All  the  proceedings  under  petition  of  guardians 
for  sales  of  property  of  their  wards,  giving  notice  and  the  hearing  of  such 
petitions,  granting  or  refusing  the  order  of  sale,  directing  the  sale  to  be  made 
at  public  or  private  sale,  reselling  the  same  property,  return  of  sale  and 
application  for  confirmation  thereof,  notice  and  hearing  of  such  application, 
making  orders  rejecting  or  confirming  sales  and  reports  of  sales,  ordering 
and  making  conveyances  of  property  sold,  accounting  and  the  settlement  of 
accounts,  must  be  had  and  made  as  required  by  the  provisions  of  this  title 
concerning  estates  of  decedents,  unless  otherwise  specially  provided  in  this 
chapter. 


Settlement  of  accounts  after  letters  revoked. 
Ante,  §  1629. 

Legislation  §  1789.  Enacted  March  11,  1873; 
based  on  Probate  Act,  §  367  (Guardian's  Act, 
§32),  which  read:  "He  shall  also  give  public 
notice  of  the  time  and  place  of  sale,  and  shall 
proceed  therein  in  like  manner  as  prescribed  in 
the  case  of  a  sale  of  land  by  an  executor  or  ad- 
ministrator; the  same  proceedings  shall  be  had 
as  to  the  return  of  the  sale  and  the  confirmation 
thereof,  and  the  order  to  execute  a  conveyance, 
as  is  prescribed  in  regard  to  sales  of  land  made 
by  executors  or  administrators,  and  the  confirma- 
tion shall  have  the  same  force  and  effect." 

Application  of  section.  This  section 
makes  the  provisions  of  the  title  concern- 
ing the  estates  of  deceased  persons  ap- 
plicable only  as  to  matters  of  procedure 
not  provided  for  in  the  chapter  relating  to 
guardians  and  wards.  Guardianship  of 
Hamilton,  120  Cal.  421;  52  Pac.  70S. 

Rights  of  guardian  under  prior  Mexican 
law.  Under  the  Mexican  law  prevailing 
in  California  in  1849,  the  guardian  of  an 
infant,   appointed   by  an   alcalde,   had  the 


right,  with  the  approval  of  the  alcalde,  to 
purchase  his  ward's  property,  sold  at  auc- 
tion, by  order  of  the  alcalde,  on  the  peti- 
tion of  the  guardian.  Braly  v.  Eeese,  51 
Cal.  447.  Notice  of  the  settlement  of  the 
final  account  of  a  guardian  must  be  given 
for  the  full  period  of  ten  days  before  the 
hearing.  Livermore  v.  Eatti,  150  Cal.  458; 
89  Pac.  327.  The  provision  of  this  sec- 
tion, that  all  the  proceedings  as  to  account- 
ing and  the  settlement  of  accounts  of 
guardians  must  be  had  and  made  as  re- 
quired by  the  provisions  of  this  title 
(§§  151G-15S0),  concerning  estates  of  de- 
cedents, does  not  make  §  1637,  ante,  as  to 
the  conclusiveness  of  the  settlement  of  the 
accounts  of  administrators,  applicable  to 
the  accounts  of  guardians.  Guardianship 
of  Cardwell,  55  Cal.  137.  An  executor  of 
the  will  of  a  deceased  incompetent  person 
may  contest  the  final  account  of  the 
guardian   of   such  incompetent.    Estate   of 
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Averill,  6  Cal.  Unrep.  774;  66  Pae.  14.  The 
executor  of  the  estate  of  a  deceased  in- 
competent may  contest  the  final  account 
of  the  guardian  of  such  incompetent.  Es- 
tate of  Averill,  6  Cal.  Unrep.  774;  66  Pae. 
14. 

Value  at  sale  ascertained  how.  In  as- 
certaining the  real  value  of  the  minor's 
land  sold  by  the  guardian,  it  is  proper  for 
the  court  to  be  informed  upon  what  ground 
the  estimates  of  value  made  by  the  wit- 
nesses are  based,  and  it  may  permit  cross- 
examination  of  witnesses,  who  have  given 
low  estimates  of  value,  to  show  that  their 
estimates  were  based  upon  a  forced  sale. 
Guardianship  of  Jack,  115  Cal.  203;  46 
Pae.  1057. 

Appraisement  made  when.  The  ap- 
praisement of  the  property  of  the  ward 
must  be  made  within  a  year  of  the  time 
of  the  making  of  the  sale  thereof,  as  re- 
quired by  §  1550,  ante.  Smith  v.  Biscailuz, 
83  Cal.  344;  21  Pae.  15;  23  Pae.  314. 

New  sales  ordered  when.  Where,  from 
the  evidence  as  to  the  value  of  the  minor's 
land  sold  by  the  guardian,  the  court  is  sat- 
isfied that  the  amount  bid  by  the  pur- 
chaser, including  an  increased  bid  in  court, 
is  disproportionate  to  the  value  of  the 
property,  it  has  discretion  to  refuse  to  con- 
firm the  sale,  and  to  set  it  aside  and  order 
a  new  sale.  Guardianship  of  Jack,  115  Cal. 
203;  46  Pae.  1057. 

Determination  of  value  conclusive  on  ap- 
peal when.  The  conclusion  of  the  court 
from  the  evidence,  in  ascertaining  the 
value  of  the  real  property  of  the  minor, 
sold  by  the  guardian,  cannot  be  disturbed 
upon  appeal,  upon  the  ground  that  the  evi- 
<Jence  in  support  thereof  is  incredible. 
Guardianship  of  Jack,  115  Cal.  203;  46 
Pae.  1057. 

Ward's  receipt  of  proceeds  of  sale  mate- 
rial when.  Whether  the  ward,  on  sale  of 
his  property  by  the  guardian,  adult   own- 


ers joining  in  the  sale,  obtains  his  proper 
portion  of  the  purchase-money,  does  not 
affect  the  rights  of  purchasers,  who  are 
not  responsible  for  the  disposition  of  the 
money  after  they  have  paid  it.  Fitch  v. 
Miller,  20  Cal.  352. 

Notice  of  settlement  of  final  account  of 
guardian.    See  note  ante,  §  1634. 

Appraisement  held  to  have  been  filed, 
although  not  so  marked.  See  note  ante, 
§  1550. 

Disqualification  of  guardian  to  purchase  at  own 
sale.    See  note  136  Am.  St.  Rep.  802. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1850, 
p.  271,  §§  31,  32;  Stats.  1861,  p.  605,  §  7,  Stats. 
1861,  p.  606,  §  11;  Stats.  1850,  p.  271,  §  35. 
This  section  making  all  the  proceedings  in  the 
matter  of  estates  of  deceased  persons  applicable 
to  those  of  wards,  the  various  decisions  referred 
to  under  the  appropriate  sections,  ante,  are  to 
be  consulted  with  reference  to  these  proceedings. 
See  sections  ante,  and  notes,  on  the  subjects  set 
out  in  this  section,  pertaining  to  estates  of  de- 
cedents. In  Scott  V.  Umbarger,  41  Cal.  410, 
the  court  say  (Temple,  for  the  court):  "No  re- 
lation of  confidence  existed  .  .  .  which  imposed 
duties  upon  defendant  in  defending  the  riglits 
of  the  plaintiff,  or  tended  to  induce  plaintiff  to 
rely  upon  them.  Defendant,  by  the  sale,  ac- 
quired no  equity  which  was  afterwards  ripened 
into  a  title,  nor  does  it  appear  that  the  posses- 
sion of  the  property  aided  in  any  way  the  ac- 
quisition of  the  title.  A  party  in  possession 
without  right,  legal  or  equitable,  is  fraudulently 
deprived  of  the  possession,  without,  however,  de- 
priving him  of  any  right  of  possession  at  law 
resulting  from  his  actual  prior  possession,  and 
then  the  wrong-doer  purchases  the  title  from  the 
lawful  owner.  I  know  of  no  principle  upon 
which  he  can  be  compelled  to  convey  it.  I 
therefore  think  the  title  acquired  did  not  inure 
to  the  benefit  of  plaintiff,  and  that  the  defend- 
ant cannot  be  compelled  to  convey  to  them." 
This  was  a  case  where  a  fraud  upon  the  heira 
was  alleged  in  procuring  an  order  for,  and  in 
the  sale  of,  a  decedent's  real  property;  the  de- 
fendant claiming  to  be  an  innocent  purchaser, 
in  good  faith,  and  without  notice  of  the  fraud, 
etc.  The  court  found  that  the  notice  of  fraud 
charged  was  not  sufficiently  denied,  but  based 
the  decision  on  the  ground  that  the  facts  ad- 
mitted and  proved  did  not  constitute  the  de- 
fendant a  trustee  of  the  plaintiff  so  as  to 
authorize  the  conveyance  to  be  ordered. 

§  1789a.  Proceedings  for  completion  of  sales  by  guardians.  All  proceed- 
ings for  the  completion  of  contracts  for  the  sale  of  real  estate  by  guardians 
must  be  had  and  made  as  required  by  the  provisions  of  this  title  concerning 
the  conveyance  of  real  estate  by  executors  and  administrators  under  sections 
fifteen  hundred  and  ninety-seven  to  sixteen  hundred  and  seven  inclusive,  of 
this  code,  and  said  sections  are  hereby  made  applicable  to  conveyances  by 
guardians  as  provided  by  section  eighteen  hundred  and  ten  a. 

Legislation  §  1789a.      Added   by    Stats.    1909, 
p.  986. 

§  1790.  Limit  of  order  of  sale.  No  order  of  sale  granted  in  pursuance  of 
this  article  continues  in  force  more  than  one  year  after  granting  the  same, 
without  a  sale  being  had. 


Legislation  8  1790.  Enacted  March  11,1873; 
based  on  Probate  Act,  §  368  (Guardian's  Act, 
§  33),ji.s  amended. by  Stats.  1861,  p.  606,  which 
read:  "No  order  of  sale,  granted  in  pursuance  of 


this  act,  shall  be  in  force  more  than  one   year  af- 
ter granting  the  same." 

CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 
p.  606,  §  12. 


§  1791.     Conditions  of  sales  of  real  estate  of  minor  heirs.     Bond  and  mort- 
gage to  be  given  for  deferred  payments.     All  sales  of  real  estate  of  wards 
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§1792 


must  be  for  cash,  or  for  part  cash  and  part  deferred  payments,  the  credit  in 
no  case  to  exceed  three  years  from  date  of  sale,  as  in  the  discretion  of  the 
court  is  most  beneficial  to  the  ward.  Guardians  making  sales  must  demand 
and  receive  from  the  purchasers,  in  case  of  deferred  payments,  notes,  and  a 
mortf^age  on  the  real  estate  sold,  with  such  additional  security  as  the  court 
deems  necessary  and  sufficient  to  secure  the  prompt  payment  of  the  amounts 
so  deferred,  and  the  interest  thereon 


Legislation  §  1791.  1.  Enacted  March  11, 
187iJ;  based  on  Probate  Act,  §  H85  (Guardian's 
Act,  §  50),  (Stats.  1853,  p.  129),  which  read: 
"All  sales  of  real  estate  of  minor  heirs,  made 
for  the  benefit  of  said  minor  heirs,  in  accordance 
with  the  provisions  of  this  act,  shall  be  for  cash, 
or  for  part  cash,  and  part  deferred  payments,  not 
to  exceed  three  years,  bearing  date  from  dale  of 
sale,  as  in  the  discretion  of  the  probate  judge  may 
be  most  beneficial  to  said  minor  heirs.  Guardians 
making  the  sales  aforesaid,  shall  demand  and  re- 
ceive from  the  purchasers  bond  and  mortgage  on 
the  real  estate  so  sold,  with  such  additional  secu- 
rity as  the  judge  may  deem  necessary  and  suffi- 
cient, to  secure  the  faithful  payment  of  the 
deferred  pavments  and  the  interest  thereon." 
When  enacte'd  in  1872,  §  1791  read:  "All  sales 
of  real  estate  of  wards  must  be  for  cash,  or  for 
part  cash  and  part  deferred  payments,  not  to 
exceed  three  years,  bearing  date  from  date  of 
sale  as,  in  the  discretion  of  the  probate  judsre, 
is  most  beneficial  to  the  ward.  Guardians  mak- 
ing sales  must  demand  and  receive  from  the  pur- 


chasers bond  and  mortgage  on  the  real  estate 
sold,  with  such  additional  security  as  the  judge 
deems  necessary  and  sufficient  to  secure  the  faith- 
ful payment  of  the  deferred  payments  and  the 
interest  thereon." 

2.   Amended  by  Code  Amdts.  1880,  p.  70. 

Terms  of  sale.  The  guardian  has  no  au- 
thority to  accept  anything  but  money  in 
payment  of  the  purchase  price  of  the  prop- 
erty sold.  Brenhain  v.  Davidson,  51  Cal. 
352.  An  order  directing  a  sale  for  cash 
sufficiently  fixes  the  terms  of  the  sale. 
Guardianship  of  Hamilton,  120  Cal.  421; 
52Pac.  70S. 

Effect  of  adults  joining  in  sale  of  minors' 
property.    See  note  ante,  §  1777. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1853, 
p.  129,  §  1. 


§1792.     Court  may  order  the  investment  of  money  of  the  ward.     The 

<jourt,  on  the  application  of  a  guardian,  or  any  person  interested  in  the  estate 
of  any  ward,  after  such  notice  to  persons  interested  therein  as  the  court 
shall  direct,  may  authorize  and  require  the  guardian  to  invest  the  proceeds 
of  sales,  and  any  other  of  his  ward's  money  in  his  hands,  in  real  estate,  or  in 
any  other  manner  most  to  the  interest  of  all  concerned  therein,  and  the  court 
may  make  such  other  orders  and  give  such  directions  as  are  needful  for  the 
management,  investment,  and  disposition  of  the  estate  and  effects  as  circum- 
stances require. 

as  authorized  by  the  court.  De  Greayer  v. 
Superior  Court,  117  Cal.  640;  59  Am.  St. 
Kep.  220;  49  Pac.  983.  An  order  directing 
funds  of  the  ward,  in  a  savings  bank,  to 
remain  there  for  safe-keeping,  and  not  re- 
ferring to  the  subject  of  the  investment  of 
the  funds,  cannot  be  construed  as  intended 
as  a  direction  for  the  investment  of  the 
funds,  under  this  section.  De  Greayer  v. 
Superior  Court,  117  Cal.  640;  59  Am.  St. 
Eep.  220;  49  Pac.  9S3. 

Investments  without  order  at  whose  risk. 
The  guardian  may  invest  moneys  of  his 
ward  without  an  order  of  court;  but  should 
he  do  so,  it  may  generally  be  said  that  it 
is  at  his  own  risk;  an  order  for  investment 
from  the  probate  court  protects  the  guar- 
dian, even  should  misfortune  follow:  but 
where  he  acts  upon  his  own  responsibility, 
he  is  held  to  a  more  strict  accountability. 
Guardianship  of  Cardwell,  55  Cal.  137. 
The  only  action  of  a  court,  that  will  pro- 
tect the  guardian  in  the  matter  of  the  in- 
vestment of  funds  of  the  ward,  is  one  that 
tends  to  show  that  such  matter  was 
brought  to  the  attention  of  the  court  for 
an  ad  indication  thereon.  Estate  of  Wood, 
159  Cal.  466;  36  L.  R.  A.  (N.  S.)  252;  114 
Pac.  992.     A  guardian  has  no  power,  with- 


Legislation  §  1792.  1.  Enacted  March  11, 
18T3;  based  on  Probate  Act,  §  371  (Guardian's 
Act,  §  36).  as  amended  by  Stats.  1861,  p.  606, 
which  read:  "The  probate  court,  on  the  applica- 
tion of  a  guardian,  or  of  any  person  interested 
in  the  estate  of  any  ward,  after  such  notice  to 
persons  interested  therein  as  the  probate  judsre 
shall  direct,  may  authorize  and  reauire  the  guar- 
dian to  invest  the  proceeds  of  sales,  and,  also, 
any  other  money  in  his  hands,  in  real  estate,  or 
in  any  other  manner  that  shall  be  most  to  the 
interest  of  all  concerned  therein,  and  the  said 
probate  court  may  make  such  further  orders  and 
give  such  directions  as  the  case  may  require  for 
managing,  interesting  [investing!,  and  disposing, 
of  the  estate  and  effects  in  the  hands  of  the  guar- 
dian." When  §  1792  was  enacted  in  1872,  it 
read   as   at  present,   except   for  the   changes  made 

3,  Amended  by  Code  Amdts.  1880,  p.  70, 
(1)  omitting  "probate"  before  "court"  in  the 
first  and  last  instances,  and  (2)  substituting 
"court"    for    "probate  judge." 

Extent  of  court's  jurisdiction  over  funds. 

The  court  cannot,  under  this  section,  for 
the  purpose  of  investment,  deprive  the 
guardian  of  the  custody  and  control  of  the 
funds  of  his  ward,  or  of  the  securities 
representing  such  fund  (De  Greayer  v.  Su- 
perior Court,  117  Cal.  640;  59  Am.  St.  Rep. 
220;  49  Pac.  983);  and  the  court  has  no 
jurisdiction  to  make  an  order  requiring  the 
funds  of  the  ward  to  be  held  by  a  safe- 
deposit  company,  and  to  be  paid  out  only 
2  Fair. — 117 
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out  an  order  of  court,  to  change  the  form 
of  an  investment  made  for  his  ward.  Los 
Angeles  County  v.  Winans,  13  Cal.  App. 
234;  109  Pac.  640. 

Notice  given  when.  Under  this  section, 
the  guardian,  unless  directed  so  to  do  by 
the  court,  need  not  give  notice  to  any  one 
of  an  application  by  him  for  an  order  au- 
thorizing him  to  invest  the  money  of  his 
ward.  Estate  of  Schandoney,  133  Cal.  387; 
65  Pac.  877.     This  section  does  not  name, 


nor  in  any  manner  designate  or  describe, 
the  "persons  interested,"  nor  prescribe  a 
notice  to  be  given  in  a  particular  manner, 
and  the  presumption  is,  that  the  court  dis- 
charged its  official  duty,  and  acted  within 
the  lawful  exercise  of  its  jurisdiction, 
when  the  validity  of  its  order  is  thereafter 
questioned.  Estate  of  Schandoney,  133  Cal. 
387;  65  Pac.  877. 

CODE  COMMISSIONERS'  NOTE.    Stats.  1861, 
p.  606,  §  13. 


ARTICLE  V. 

NON-RESIDENT  GUARDIANS  AND  WARDS. 


1793.  Guardians  of  non-resident  persons. 

1794.  Powers     and     duties     of     guardians     ap- 

pointed under  preceding  section. 

1795.  Such  guardians  to  give  bonds. 


§  1796.  To  what  guardianship  shall  extend. 

§  1797.  Removal  of  non-resident  ward's  property. 

§  1798.  Proceedings  on  such  removal. 

§  1799.  Discharge  of  guardians. 


§ 


1793.  Guardians  of  non-resident  persons.  The  superior  court  may  ap- 
point a  guardian  of  the  person  and  estate,  or  eitlier,  of  a  minor,  insane  or  in- 
competent person,  who  has  no  guardian  within  the  state,  legally  appointed 
by  will,  deed  or  otherwise,  and  who  resides  without  the  state,  and  has  estate 
within  the  county  or,  who,  though  not  having  such  estate,  is  within  the 
county,  upon  petition  of  any  friend  of  such  person  or  any  one  interested  in 
his  estate,  in  expectancy  or  otherwise.  Before  making  such  appointment, 
the  court  must  cause  notice  to  be  given  to  all  persons  interested,  in  such 
manner  as  such  court  deems  reasonable. 


Foreign  guardian.    Post,  §  1913. 

Guardian,  appearance  by,  etc.  Ante,  §§  372, 
373,  17l:2,  1759,   1769. 

Judge  may  appoint  guardians  and  issue  letters 
at  chambers.    Ante,  §  166. 

Legislation  §  1793.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  378  (Guardian's 
Act,  §  43),  as  amended  by  Stats.  1861,  p.  607, 
which  read:  "When  any  minor,  or  other  person, 
liable  to  be  put  under  guardiansliip  according  to 
the  provisions  of  this  act,  shall  reside  without 
this  state,  and  shall  have  any  estate  therein,  any 
friend  of  such  person,  or  any  one  interested  in 
his  estate,  in  expectancy,  or  otherwise,  may  apply 
to  the  probate  judge  of  any  county,  in  which 
there  may  be  any  estate  of  such  absent  person, 
and  after  notice  given  to  all  interested,  in  such 
manner  as  the  judge  shall  order,  by  publication, 
or  otherwise,  and  after  a  full  hearing  and  ex- 
amination, if  it  shall  appear  to  him  proper,  he 
may  appoint  a  guardian  for  such  absent  person." 
When  enacted  in  1872,  §  1793  read:  "When  a 
person  liable  to  be  put  under  guardianship,  ac- 
cording to  the  provisions  of  this  chapter,  resides 
without  this  state,  and  has  estate  therein,  any 
friend  of  such  per.son,  or  any  one  interested  in 
his  estate,  in  expectancy  or  otherwise,  may  apply 
to  the  probate  judge  of  any  county  in  which 
there  is  any  estate  of  such  aljsent  person,  for 
the  appointment  of  a  guardian;  and  if,  after 
notice  given  to  all  interested,  in  such  manner  as 


the  judge  orders,  and  a  full  hearing  and  ex- 
amination, it  appears  proper,  a  guardian  for 
such   absent   person  may  be   appointeil.  ' 

2.  Amended    by    Code    Amdts.    1880,    p.    70, 

(1)  substituting  (a)  "superior  court"  for  "pro- 
bate judge,"  and    (b)    "such  court"   for   "judge"; 

(2)  inserting  "by  publication  or  otherwise"  after 
"orders." 

3.  Amendment  by  Stats.  1901,  p.  237;  un- 
constitutional.   See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  945;  the  code 
commissioner  saving,  "To  harmonize  the  section 
with  §  1747." 

Guardianship  of  absentees.  See  note  53  Am. 
St.  Rep.  185. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1861, 
p.  607,  §  14;  Gronfler  v.  Puymirol,  19  Cal.  629; 
Ex  parte  Dawson,  3  Bradf.  130;  Morrell  v. 
Dickey,  1  Johns.  Ch.  153.  The  guardian  must 
not  only  be  appointed  here,  but  must  give  bond 
prior  to  receipt  of  estate.  Objection  not  sus- 
tained to  a  petition  for  guardianship  which  shows 
that  the  minor  and  his  parents  reside  in  France. 
Gronfier  v.  Puymirol,  19  Cal.  630.  Judge  Field, 
for  the  court,  said  that  the  statute  authorizes 
the  probate  court,  when  necessary,  to  appoint 
guardians  for  minors  who  have  none  by  will,  and 
who  are  residents  of  the  same  county,  or  who 
reside  out  of  the  state,  having  any  estate  within 
the  county. 


§  1794.  Powers  and  duties  of  guardians  appointed  under  preceding  sec- 
tion. Every  guardian,  appointed  under  the  preceding  section,  has  the  same 
powers  and  performs  the  same  duties,  with  respect  to  the  estate  of  the  ward 
found  within  this  state,  and  with  respect  to  the  person  of  the  ward,  if  he 
shall  come  to  reside  therein,  as  are  prescribed  with  respect  to  any  other 
guardian  appointed  under  this  chapter 

Legislation  §  1794.  Enacted  March  11,  1872; 
based  on  Probate  Act,  §  379  (Guardian's  Act, 
§  44),  which  read:  "Every  guardian  appointed 
under  the  provisions  of  the  preceding  section, 
shall  have  the  same  powers,  and  perform  the 
same    duties,    with   respect   to    any    estate    of    the 


ward  that  shall  be  found  within  this  state,  ai\d 
also  with  respect  to  the  person  of  the  ward,  if  he 
shall  come  to  reside  therein,  as  are  prescribed 
with  respect  to  any  other  guardian  appointed 
under  this  act." 


1859  NON-RESIDENTS.  §§1795-1798 

§  1795.  Such  guardians  to  give  bonds.  Every  guardian  must  give  bond 
to  the  ward,  in  the  manner  and  -with  the  like  conditions  as  hereinbefore  pro- 
vided for  other  guardians,  except  that  the  provisions  respecting  the  inven- 
tory, the  disposal  of  the  estate  and  effects,  and  the  account  to  be  rendered 
by  the  guardian,  must  be  confined  to  such  estate  and  effects  as  come  to  his 
hands  in  this  state. 

Bond,   etc.    Ante,  §  1754.  respect    to    other    guardians,    excepting    that    the 

Legislation  §  1795.     Enacted  March  11,  1872;  Provisions  resperti-i^^  the   inventory    the  'disposal 

based    on    Probate    Act,    §    380    (Guardian's   Act,  of  '^e  estate   and   etiects,   and   the  account   lo  be 

§    45).    which    read:    "Every    such    guardian    shall  rendered    by    the    guar-!ian     shall    be    confined    to 

give  bond  to   the  ward,  in  the  manner,  and  with  such  estate  and  such  effects  as  shall  come  to  his 

the   like   condition,   as  hereinbefore  provided  with  hands  in  this  state. 

§1796.  To  what  guardianship  shall  extend.  The  guardianship  which  is 
first  lawfully  granted  of  any  person  residing  without  this  state  extends  to 
all  the  estate  of  the  ward  within  this  state,  and  excludes  the  jurisdiction  of 
the  court  of  every  other  county. 

Legislation    §     1796.      1.   Enacted    March    11,  court  of  every  other  county."      When  §  1796  was 

1872;  based  on  Probate  Act,   §   381    (Guardiatrs  enacted    in    1872,    it    read    as    at    present,    except 

Act,   §   46),  which  read:  "The  guardianship  which  for  the  changes  made  in   1880. 

shall    be    first    lawfully    granted,    of    any    person  3.   Amended    by    Code    Amdts.     1880,    p.    70, 

residing    without    this    state,    shall    extend    to    all  (1)   substituting  "this  state"  for  "the  same"  after 

the    estate    of    the    ward    within    the    same;    and  "within,"     and     (2)     omitting     "probate"     before 

shall    exclude     the    jurisdiction    of    the    probate  "court." 

§  1797.  Removal  of  non-resident  ward's  property.  When  the  guardian 
and  ward  are  both  non-residents,  and  the  ward  is  entitled  to  property 
in  this  state,  which  may  be  removed  to  another  state  or  foreign  country 
without  conflict  with  any  restriction  or  limitation  thereupon,  or  impairing 
the  right  of  the  ward  thereto,  such  property  may  be  removed  to  the  state  or 
foreign  country  of  the  residence  of  the  ward,  upon  the  application  of  the 
guardian  to  the  superior  court  of  the  county  in  which  the  estate  of  the  ward, 
or  the  principal  part  thereof,  is  situated. 

Legislation   §    1797.       1.   Enacted    March     11,  the    guardian    to    the    judge    of    probate    of    the 

1873;  based  on  Probate  Act,  §   386   (Stats.  1858,  county   in    which   the    estate    of   the   ward,    or    the 

p     59,    §    1),    which    read:    "When    the    guardian  principal    part    thereof,    may    be.    m    the    manner 

and    ward   are    both   nonresidents,    and    the    ward  following."      When    §    1797  was   enacted  in   1872, 

is   entitled   to   property   in   this   state  which   may  it  read  as  at  present,  except  for  the  amendment 

be     removed     to     another    state    without     conflict  of  1880.         ,    ,    ,         _    ,       ,      ,^        ..oo«.  i-r. 

to    anv    restriction    or    limitation     thereupon,     or  2.    Amended    by    Code    Amdts.  _  1880,    p      /O, 

impairing    the    right    of    the    ward    thereto,    such  substituting    'superior  court     for     probate  judge, 
property    may    be    removed    to    the    state    of    the  CODE  COMMISSIONERS'  NOTE.    Stats.  1858, 

residence    of    the    ward,    upon    the    application    of  p.  59,  §  1. 

§  1798.  Proceedings  on  such  removal.  The  application  must  be  made 
upon  ten  days'  notice  to  the  resident  executor,  administrator,  or  guardian,  if 
there  be  such,  and  upon  such  application  the  non-resident  guardian  must 
produce  and  file  a  certificate,  under  the  hand  of  the  clerk  and  seal  of  the 
court,  from  Avhich  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 

3.  That  he  is  entitled,  by  the  laws  of  the  state,  of  his  appointment  to  the 
possession  of  the  estate  of  the  Avard ;  or,  must  produce  and  file  a  certificate, 
under  the  hand  and  seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under  guardianship,  or  of 
the  highest  court  of  such  country,  attested  by  a  minister,  consul,  or  vice- 
consul  of  the  United  States,  resident  in  such  country,  that,  by  the  laws  of 
such  country,  the  applicant  is  entitled  to  the  custody  of  the  estate  of  his 
ward,  without  the  appointment  of  any  court.  Upon  such  application,  unless 
good  cause  to  the  contrary  is  shown,  the  court  must  make  an  order  granting 
to  such  guardian  leave  to  take  and  remove  the  property  of  his  ward  to  the 
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state  or  place  of  his  residence,  which  is  authority  to  him  to  sue  for  and  re- 
ceive the  same  in  his  own  name,  for  the  use  and  benefit  of  his  ward. 


Legislation  §  1798.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act,  §  387  (Stats.  1858, 
p.  60,  §  2),  which  read:  "Tlie  guardian  must 
Broduce  a  transcript  from  the  records  of  a  court 
of  competent  jurisdiction,  certified  according  to 
the  laws  of  this  state,  showing  tliat  he  has  been 
appointed  guardian  of  the  ward  in  the  state  in 
which  he  and  tlie  ward  reside,  and  has  qualifiiHl 
as  such,  according  to  the  laws  thereof,  and  gave 
bond,  with  sureties,  for  the  performance  of  his 
trust ;  and  must  also  give  thirty  days'  notice  to 
the  resident  executor,  administrator,  or  guardian, 
if  there  be  such,  of  the  intended  application; 
thereupon,  if  good  cause  be  not  shown  to  the 
contrary,  the  probate  judge  shall  make  an  order 
granting  such  guardian  leave  to  remove  the  prop- 
erty of  his  ward  to  the  state  or  place  of  his  resi- 
dence, which  shall  be  an  authority  to  him  to 
sue  for  and  receive  the  same  in  his  own  name, 
for  the  use  and  benefit  of  his  ward."  When 
§  1798  was  enacted  in  1872,  the  introductory 
paragraph  and  subds.  1  and  2  read  as  at  present, 
the  remainder  of  the  section  reading,  "3.  That  he 
is   entitled,    by   the   laws   of  the   state,    to    [quasre. 


of?  cf.  amendments]  his  appointment  to  the  pos- 
session of  the  estate  of  the  ward.  Upon  such 
application,  unless  good  cause  to  the  contrary  is 
shown,  the  probate  judge  must  make  an  order 
granting  to  such  guardian  leave  to  take  and  re- 
move the  property  of  his  ward  to  the  state  or 
place  of  his  residence,  which  is  authority  to  him 
to  sue  for  and  receive  the  same  in  his  own 
name,  for  the  use  and  benefit  of  his  ward." 

2.  Amended  by  Code  Amdts.  1873-74,  p.  378, 
the  only  changes  being  in  subd.  3,  which  then 
read  as  at  present,  except  that  (1)  it  had  "his" 
instead  of  "the"  before  "ward"  in  second  line, 
(2)  did  not  have  the  words  "attested  by  a  minis- 
ter, consul,  or  vice-consul  of  the  United  States, 
resident  in  such  country,"  and  (3)  had  "probate 
judge"    instead   of   "court"   in  last   sentence. 

3.  Amended  by  Code  Amdts.  1880,  p.  71. 

Proceedings  to  transmit  estate  of  infant  to 
foreign  guardian.    See  note  95  Am.  Dec.  666. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1858, 
p.  59,  §  2. 


§  1799.  Discharge  of  guardians.  Such  order  is  a  discharge  of  the  ex- 
ecutor, administrator,  local  guardian,  or  other  person  in  whose  possession  the 
property  may  be  at  the  time  the  order  is  made,  on  filing  with  the  clerk  of  the 
court  a  receipt  therefor  of  a  foreign  guardian  of  such  absent  ward,  and 
transmitting  a  duplicate  receipt,  or  a  certified  copy  of  such  receipt,  to  the 
court  from  which  such  non-resident  guardian  received  his  appointment. 

3.  Amended  by  Stats.  1895,  p.  28,  (1)  in- 
serting "clerk  of  the"  after  "on  filing  with  the"; 
(2)  substituting  (a)  "a"  for  "the"  before  "re- 
ceipt" and  before  "foreign,"  and  (b)  a  comma 
for  a  period  after  "ward";  (3)  adding,  at  end 
of  section,  "and  transmitting  a  duplicate  receipt, 
or  a  certified  copy  of  sucli  receipt,  to  the  court 
from  which  such  non-resident  guardian  received 
his  appointment." 


Legislation  §  1799.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  388  (Stats.  1858, 
p.  60,  §  3),  which  read:  "Such  order  shall  be  a 
discharge  of  the  executor,  administrator,  guardian, 
or  other  person  in  whose  possession  such  prop- 
erty may  be  at  the  time  the  order  is  made." 
When  §  1799  was  enacted  in  1872,  it  read  as  at 
present,  except  for  the  amendments  of  1880 
and  1895. 

2.  Amended  by  Code  Amdts.  1880,  p.  71, 
omitting  "probate"  before  "court." 


^ODE  COMMISSIONERS'  NOTE.    Stats.  1858, 
p.  59,  §  3. 


ARTICLE  VI. 
GENERAL     AND  MISCELLANEOUS  PROVISIONS. 


§  1800.  Examination  of  persons  suspected  of  de- 
frauding wards  or  concealing  property. 

§  1801.  Removal  and  resignation  of  guardian, 
and  surrender  of  estate. 

§  1802.     Guardianship,  how  terminated. 

§  1803.     New  bond,  when  required. 

§  1804.     Guardian's  bond  to  be  filed.      Action  on. 

§  1805.     Limitation  of  actions  on  guardian's  bond. 

§  1806.  Limitation  of  actions  for  the  recovery  of 
property  sold. 

§  1807.     More  than  one  guardian  of  a  person  may 


be  appointed. 
Order  appointing  guardian,  how  entered. 
Provisions   of   sections   ten  hundred    and 
fifty-six    and    ten    hundred    and    fifty- 
seven  apply  to  guardians. 
Court     may     make     decree     authorizing 
guardian   to   make   conveyance   for   in- 
competent. 
§  1810a.  Conveyance  by  guardian. 
§  1810b.  Attorney's    fees    against    minor    fixed    by 
court. 


§  1808 
§  1809 


§  1810. 


§  1800.  Examination  of  persons  suspected  of  defrauding  •wards  or  con- 
cealing property.  Upon  complaint  made  by  any  guardian,  ward,  creditor, 
or  other  person  interested  in  the  estate,  or  having  a  prospective  interest 
therein  as  heir  or  otherwise,  against  any  one  suspected  of  having  concealed, 
embezzled,  smuggled,  or  fraudulently  disposed  of,  any  of  the  money,  goods, 
or  effects,  or  an  instrument  in  writing  belonging  to  the  ward  or  to  his  estate, 
the  superior  court  may  cite  such  suspected  person  to  appear  before  such 
court,  and  may  examine  and  proceed  against  him  on  such  charge  in  the  man- 
ner provided  in  this  title  with  respect  to  persons  suspected  of  and  charged 
with  concealing,  embezzling,  smuggling,  or  fraudulently  disposing  of  the 
effects  of  a  decedent. 


Embezzlement 
§§  1458  et  seq. 


of    property   "of    estate.    Ante, 


Leglslatioh   8   1800.       1.   Enaeted     March     11, 
1872;  based  on  Probate  Act,   §   377    (Guardian's 


1861 


REMOVAL    OR    RESIGNATION. 


§180] 


Construction  of  section.  This  section 
should  be  read  in  connection  with  §§  1459 
and  1460,  ante,  and  the  phrase  "instru- 
ment in  writing,"  as  used  in  this  section, 
must  be  construed  as  referring  to  instru- 
ments, to  the  possession  of  which  the  guar- 
dian is  entitled  as  an  asset,  or  as  evidence 
of  his  ward's  title  to  property,  and  does 
not  apply  to  the  last  will  and  testament 
of  the  ward.  Mastick  v.  Superior  Court, 
94Cal.  .347;  29  Pac.  869. 

Guardian  entitled  to  possession  of  will 
when.  A  person  competent  to  make  a  will 
has  a  right  to  select  the  custodian  thereof, 
and  to  cause  it  to  remain  in  his  hands  until 
called  for,  or  until  death  makes  it  neces- 
sary for  the  custodian  to  deliver  it  to  the 
court,  or  to^  a  person  named  in  the  will; 
and  the  subsequent  incompetency  of  the 
maker  of  the  will  does  not  entitle  the 
guardian  to  the  possession  of  the  instru- 
ment. Mastick  v.  Superior  Court,  94  Cal. 
347;  29Pac.  S69. 


Act,  §  42),  which  read:  "Upon  complaint  made 
to  the  probate  judge  by  any  guardian,  or  by  the 
ward,  or  by  any  creditor,  or  by  any  other  person 
interested  in  the  estate,  or  by  any  person  iiaving 
any  prospective  interest  therein  as  heir,  or  other- 
wise, against  any  one  suspected  of  haviiiL'  i- 
coaled,  embezzled,  or  conveyed  away  any  of  the 
money,  goods,  or  effects,  or  any  instrument  in 
writing  belonging  to  the  ward,  the  judge  may 
cite  and  examine  such  suspected  person,  and  nrn- 
ceed  with  him  as  to  such  charge,  in  the  same 
manner  as  is  provided  with  respect  to  persons 
suspected  of  concealing  or  embezzling  the  effects 
of  a  deceased  testator,  or  intestate."  When 
§  1800  was  enacted  in  1872,  it  read  as  at  pres- 
ent, except  for  the  amendments  of  1880  and 
1907. 

2.  Amended  by  Code  Amdts.  1880,  p.  71,  (1) 
substituting  "superior  court,  or  a  judge  thereof" 
for  "probate  judge,"  and  (2)  "such  court"  for 
"him." 

3.  Amendment  by  Stats.  1901,  p.  237;  un- 
constitutional.    See  note  ante,  §  5. 

4.  Amended  by  Stats.  1907,  p.  945,  (1) 
omitting  "to  him"  after  "complaint  made."  (2) 
substituting  "smuggled  or  fraudulently  disposed 
of"  for  "or  conveyed  away,"  (3)  omitting  "or  a 
judge  thereof"  after  "superior  court,"  (4)  sub- 
stituting "against"  for  "with"  after  "proceed," 
(5)  omitting  "or"  after  "concealing,"  and  (6) 
adding  "smuggling,  or  fraudulently  disposing  ot  ' 
after  "embezzling"  in  last  clause.  See  code 
commissioner's  note  in  Legislation  ante,  §  14.58. 

§1801.  Removal  and  resignation  of  guardian,  and  surrender  of  estate. 
"When  a  guardian,  appointed  either  by  the  testator  or  a  court,  becomes  insane 
or  otherwise  incapable  of  discharging  his  trust  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days  to  render  an 
account  or  make  a  return,  the  superior  court  may,  upon  such  notice  to  the 
guardian  as  the  court  may  require,  remove  him  and  compel  him  to  surrender 
the  estate  of  the  ward  to  the  person  found  to  be  lawfully  entitled  thereto. 
Every  guardian  may  resign  when  it  appears  proper  to  allow  the  same ;  and 
upon  the  resignation  or  removal  of  a  guardian,  as  herein  provided,  the  court 
may  appoint  another  in  the  place  of  the  guardian  who  resigned  or  was 
removed. 

I.egislation  §  1801.  1.  Enacted  March  11, 
1873;  based  on  Probate  Act,  §  372  (Guardian's 
Act,  §  37),  which  read:  "When  any  guardian, 
appointed  either  by  the  testator  or  by  the  pro- 
bate judge,  shall  become  insane,  or  otherwise 
incapable  of  discharging  his  trust,  or  evidently 
unsuitable  therefor;  or  shall  have  wasted  or  mis- 
managed the  estate,  the  probate  judge,  after  no- 
tice to  the  guardian,  may  remove  him;  and  every 
guardian  may,  upon  request,  be  allowed  to  resign 
his  trust,  when  it  shall  appear  to  the  probate 
judge  proper  to  allow  the  same;  and  upon  every 
such  resignation  or  removal,  and  upon  the  death 
of  any  guardian,  the  probate  judge  may  appoint 
another  in  his  place."  When  §  1801  was  en- 
acted in  1872,  it  read  as  at  present,  exccxJt  for 
the   amendment   of   1880. 

2.  Amended  by  Code  Amdts.  1880,  p.  71,  (1) 
in  first  sentence,  changing  (a)  "the  probate 
judge"  to  "a  court,"  and  (b)  "probate"  to  "su- 
perior" before  "court  may";  (2)  in  final  sen- 
tence, changing  the  last  clause  from  "the  probate 
court  or  the  judge  thereof  may  appoint  another 
in  the  place  of  the  guardian  who  has  resigned 
or  has  been    removed." 

Jurisdiction    conferred    how.     Courts    of 


original  general  jurisdiction  have  the  same 
control  over  the  persons  of  minors,  as  well 
as  over  their  estates,  as  that  possessed  by 
courts  of  chancery  in  England:  this  juris- 
diction is  conferred  by  the  constitution, 
and  cannot  be  divested  by  any  legislative 
enactment.  Wilson  v.  Roach,  4  Cal.  362. 
Application  of  §  1763,  ante.    The  notice 


to  an  incompetent  required  by  §  1763,  ante, 
has  no  application  to  a  petition  to  remove 
a  guardian  under  this  section,  which  em- 
powers the  court  to  appoint  another  per- 
son in  the  place  of  the  removed  guardian 
and  provides  for  no  notice  to  the  ineoni- 
petent  (Guardianship  of  Tilton,  15  Cal. 
App.  244;  114  Pac.  594);  and  the  authority 
of  the  court  to  appoint  a  new  guardian 
does  not  come  alone  from  the  provisions 
of  §  1763,  ante,  but  from  a  necessity  aris- 
ing after  the  original  appointment  was 
made  under  that  section.  Guardianship  of 
Tilton.  15  Cal.  App.  244;  114  Pac.  594. 

Guardian  unfit  for  trust.  A  father  who, 
as  guardian  of  his  minor  children,  is  in 
receipt  of  an  annual  income  of  two  thou- 
sand dollars  from  their  property,  and  who 
refuses,  through  a  period  of  several  years, 
to  provide  for  their  support  and  education, 
is  not  a  suitable  person  to  have  the  man- 
agement of  their  estate,  and  should  be  re- 
moved from  guardianship.  Guardianship 
of  Swift,  47  Cal.  629. 

"Remove"  and  "discharge,"  defined.  The 
words  "remove"  and  "discharge"  are  used 
indiscriminately  in  thp  statute  to  desig- 
nate orders  of  court  which  have  the  effect 


§§  1802-1804 


GUARDIAN   AND   WARD. 


1862 


of  simply  removing  guardians,  executors, 
etc.,  from  office,  without  exonerating  them 
from  liability  to  account.  Cook  v.  Ceas, 
143  Cal.  221;  77  Pac.  65;  and  see  note  ante, 
§  1697. 

Proceedings  presumed  regular.  An  order 
of  the  former  probate  court  removing  a 
guardian  is  entitled  to  the  same  presump- 
tion as  to  regularity  as  an  order  of  a  court 
of  general  jurisdiction.  Brodribb  v.  Tib- 
bits,  63  Cal.  SO. 

Citation  for  revocation  served  on  whom. 
Under  a  petition  to  revoke  letters  of  guar- 
dianship, it  is  enough  to  serve  a  citation 
upon  the  guardian  whom  it  is  sought  to  re- 
move: the  statute  does  not  contemplate 
service  thereof  upon  the  next  of  kin. 
Guardianship  of  Tilton,  15  Cal.  App.  244; 
114  Pac.  594. 

Removal  valid  when.  This  section  speci- 
fies the  causes  for  which  the  guardian  may 
be  removed;  where  the  removal  is  not 
made  for  any  of  these  causes,  but  for  a 
cause  not  specified,  it  is  wholly  insuffi- 
cient. Guardianship  of  Eavnor,  74  Cal. 
421;  16  Pac.  229.  An  order"  revoking  let- 
ters of  guardianship  of  the  estate  of  a 
ward  is  erroneous,  where  the  petition  for 
revocation  charges  only  dereliction  of  duty 
as  to  the  care  of  the  person  of  the  ward, 
and  contains  no  averment  of  mismanage- 
ment of  the  estate.  Guardianship  of  Eose, 
66  Cal.  240;  5  Pac.  219.    The  sufficiency  of 

§  1802.  Guardianship,  how  terminated.  The  marriage  of  a  minor  ward 
terminates  the  guardianship  of  the  person  of  such  ward,  but  not  the  estate ; 
and  the  guardian  of  an  insane  or  other  person  may  be  discharged  by  the 
court,  when  it  appears  on  tlie  application  of  the  ward  or  otherwise,  that  the 
guardianship  is  no  longer  necessary. 

Legislation  §  1802.  1.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  373  (Guardian's 
Act,  §  38),  which  read:  "Tlie  marriage  of  any 
person  who  is  under  guardianship  as  a  minor, 
shall  terminate  such  guardianship;  and  the  guar- 
dian of  any  insane  person,  or  other  person,  may 
be  discharged  by  the  probate  judge  when  it  shall 
appear  to  him,  on  the  application  of  the  ward, 
or  otherwise,  that  such  guardianship  is  no  longer 
necessary."  When  enacted  in  1872,  §  1802  read: 
"The  marriage  of  a  minor  ward  terminates  the 
guardianship;  and  the  guardian  of  an  insane  or 
other  person  may  be  discharged  by  the  probate 
judge   when   it    appears   to   him,    on   the    applica- 


the  petition  to  have  a  guardian  removed 
is  not  subjected  to  the  tests  given  to  com- 
plaints in  actions  at  law:  it  is  sufficient 
if  it  shows  why  the  court  should  interfere 
for  the  protection  of  the  incompetent. 
Guardianship  of  Tilton,  15  Cal.  App.  244; 
114  Pac.  594. 

Appeals.  On  an  appeal  by  a  guardian 
from  an  order  removing  him  from  the 
guardianship,  and  appointing  another  in 
his  place,  the  newly  appointed  guardian  is 
a  necessary  party,  and  he  should  be  served 
with  notice  of  the  appeal.  Guardianship 
of  Medbury,  48  Cal.  83.  Where  a  guar- 
dian appeals  from  an  order  revoking  and 
annulling  his  letters,  his  subsequent  resig- 
nation, and  the  acceptance  thereof  by  the 
court,  together  with  the  settlement  of  his 
accounts,  operate  as  an  acquiescence  in 
the  order  appealed  from,  and  render  proper 
an  order  dismissing  the  appeal.  Guardian- 
ship of  Treadwell,  111  Cal.  189;  43  Pac. 
584. 

Service  of  citation.   See  note  ante,  §1709. 

Removal  of  guardian  as  resting  in  discretion 
of  court.    See  note  Ann.  Gas.  1912B,  977. 

CODE  COMMISSIONEES'  NOTE.  Stats.  1870, 
p.  792,  §  2.  See  "Guardian  and  Ward,"  Ray- 
mond and  Burch's  Ann.  Civ.  Code,  §§  257  et 
seq.,  and  notes.  See  "discharge  or  resignation 
of  guardian."  Warder  v.  Elkins,  38  Cal.  441. 
These  acts,  as  well  as  others,  may  be  performed 
by  the  court  at  chambers,  which  are  preliminary 
thereto. 


tion  of  the  ward  or  otherwise,  that  the  guardian- 
ship is  no  loneer  necessarv." 

2.   Amended  by  Code  Amdts.  1880,  p.  TZ. 

Ward's  becoming  an  adult  before  settle- 
ment does  not  operate  as  discharge  of 
guardian.    See  note  ante,  §  1774. 

Definition  of  "discharged,"  as  used  in 
this  section.    See  notes  ante,  §§  1697,  1801. 

CODE  COMMISSIONERS'  NOTE.    See  Warder 

V.  Elkins,  38  Cal.  441,  and  note,  ante. 


§  1803.  New  bond,  when  required.  The  court  may  require  a  new  bond  to 
be  given  by  a  guardian  whenever  such  court  deems  it  necessary,  and  may 
discharge  the  existing  sureties  from  further  liability,  after  due  notice  given 
as  such  court  may  direct,  when  it  shall  appear  that  no  injury  can  result 
therefrom  to  those  interested  in  the  estate. 


Legislation  g  1S03.  l.  Enacted  March  11, 
1872;  based  on  Probate  Act,  §  374  (Guardian's 
Act,  §  39),  which  read:  "The  probate  judge  may 
require  a  new  bond  to  be  given  by  any  guardian 
whenever  he  shall  deem  it  necessary,  and  may 
discharge  the  existing  sureties  from  further  lia- 
bility, after  due  notice  given  as  such  court  may 
direct,  when   it  shall   appear   that  no   injury   can 


result  therefrom  to  those  interested  in  the  es- 
tate." When  §  1803  was  enacted  in  1872,  it 
read  as  at  present,  except  for  the  changes  made 
in  1880. 

2.  Amended  by  Code  Amdts.  1880,  p.  72,  (1) 
substituting  "court"  for  "'probate  judge,"  and 
(2)   "such  court"  for  "he"  in  both  instances. 


§  1804.     Guardian's  bond  to  be  filed.     Action  on.     Every  bond  given  by  a 
guardian  must  be  filed  and  preserved  in  the  office  of  the  clerk  of  the  superior 


1863 


LIMITATION  OF  ACTIONS  ON  BONDS. 


§1805 


breach  of  a  condition  thereof,  may  be 
the  ward,  or  of  any  person  interested 

2.   Amended  by  Code  Amdts.  18S0,  p.  J2.  suV 

stifuting  "superior"  for  "probate"   before     court. 

CODE  COMMISSIONERS'  NOTE.  In  Fox  v. 
Minor,  32  Cal.  118,  01  Am.  Dec.  566,  this  sec- 
tion is  considered  with  reference  to  the  party 
plaintiff  in  the  action  here  provided,  and  cites 
Anderson  v.  Cameron,  Morns  (Iowa),  4d7,  in 
support  of  the  authority  to  sue  in  name  of  or 
for  infant,  other  than  by  his  appointed  ffuardian. 
But  see  §§  372,  373,  ante,  and  notes.  In  Oron- 
fier  V.  Puymirol,  19  Cal.  629,  an  appointment 
to  act  for  particular  action  considered. 


court  of  the  county,  and  in  case  of  a 
prosecuted  for  the  use  and  benefit  of 
in  the  estate. 

Suit  on  bond,  party  beneficially  interested. 
Ante,  §  367. 

Legislation  §  1804.  1.  Enacted  March  11, 
187a;  based  on  Probate  Act,  §  375  (Guardians 
Act,  §  40),  which  read:  "Every  bond  given  by 
a  guardian,  shall  be  filed  and  preserved  in  t he 
office  of  the  clerk  of  the  probate  court  of  the 
county;  and  in  case  of  the  breach  of  any  condi- 
tion thereof,  may  be  prosecuted  in  the  name  ot 
the  ward,  for  the  use  and  benefit  of  such  ward, 
or  of  any  person  interested  in  the  estate.  When 
§  1804  was  enacted  in  1872,  it  read  as  at  pres- 
ent, except  for  the  amendment  of  1880. 

§1805.  Limitation  of  actions  on  guardian's  bond.  No  action  can  be 
maintained  against  the  sureties  on  any  bond  given  by  a  guardian,  unless  it 
be  commenced  within  three  years  from  the  discharge  or  removal  ot  the 
guardian  •  but  if  at  the  time  of  such  discharge  the  person  entitled  to  bring 
such  action  is  under  any  legal  disability  to  sue,  the  action  may  be  com- 
menced at  any  time  within  three  years  after  such  disability  is  removed 


Legislation  §  1805.  Enacted  March  11,  1873; 
based  on  Probate  Act,  §  376  (Guardian's  Act, 
§  41),  which  read:  "No  action  shall  be  main- 
tained against  the  sureties  in  any  bond  given 
by  a  guardian,  unless  it  be  commenced  within 
three  vears  from  the  time  when  the  guardian 
shall  have  been  discharged:  Provided,  that  if  at 
the  time  of  such  discharge,  the  person  entitled 
to  bring  such  action  shall  be  under  any  legal 
disability  to  sue,  the  action  may  be  commrncj-d 
at  any  time  within  three  years  after  such  dis- 
ability be  removed." 

Statute  begins  to  run  when.  So  far  as 
the  express  terms  of  this  statute  require, 
the  rule  must  be  enforced,  even  where, 
without  the  fault  of  the  ward,  a  final  set- 
tlement of  the  account  has  not  been  ob- 
tained within  three  years  after  the  removal 
or  discharge  of  the  guardian,  but  neither 
justice  nor  sound  public  policy  requires 
that  a  law  capable  of  working  so  inequita- 
blv  should  be  enlarged  by  construction  so 
as'^to  embrace  a  class  of  cases  not  compre- 
hended in  its  terms.  Cook  v.  Ceas,  143  Cal 
221;  77  Pac.  65.  The  fact  that  the  ward 
becomes  an  adult  more  than  three  years 
before  the  settlement  of  the  accounts  of 
the  guardian,  though  it  operates  to  sus- 
pend the  authority  of  the  guardian,  does 
not  operate  as  a  discharge  of  the  guardian, 
within  the  meaning  of  this  section,  nor  set 
this  special  statute  in  motion.  Cook  v. 
Ceas,  143  Cal.  221;  77  Pac.  65.  The  stat- 
ute of  limitations  of  three  years,  fixed  by 
this  section,  against  the  sureties  on  the 
bond  of  a  guardian,  does  not  begin  to  run 
until  the  final  discharge  or  removal  of  the 
guardian  bv  an  order  of  the  court.  Cook 
V.  Ceas,  143'Cal.  221;  77  Pac.  65. 

Laches  a  defense  when.  An  action  to  re- 
cover the  possession  of  land  sold  by  the 
guardian  of  the  claimants,  under  an  order 
of  court,  is  barred  by  the  statute  of  limi- 
tations, although  the  sale  was  void,  where 
more  than  twenty  years  passed  after  the 
claimants   became   of    age,   and   after    the 


termination  of  the  guardianship,  before 
the  action  was  commenced.  Reed  v.  Ring, 
93  Cal.  96;  28  Pac.  851. 

General  statute  of  limitations  available 
when.  In  an  action  by  the  ward,  upon  the 
bond  of  his  guardian,"^  which  is  not  barred 
by  this  section,  the  defense  of  laches,  based 
on  previous  delay  of  the  ward  in  procuring 
settlement  of  the  guardian's  accounts, 
which  is  short  of  the  period  of  limitation 
applicable  thereto,  cannot  be  sustained,  in 
the  absence  of  proof  that  the  sureties  were 
prejudiced  by  the  delay.  Cook  v.  Ceas, 
147  Cal.  614;  82  Pac.  370.  Although  the 
sureties  of  the  guardian  cannot  avail  them- 
selves of  the  statute  of  limitations  pre- 
scribed by  this  section  unless  they  are 
within  its  terms,  yet  they  are  not  without 
protection  against  stale  claims:  they  may 
avail  themselves  of  the  general  statute, 
and  of  the  rule  requiring  reasonable  dili- 
gence from  an  adult  ward  in  procuring  set- 
tlement of  the  guardian's  accounts.  Cook 
v.  Ceas,  143  Cal.  221;  77  Pac.  65;  147  Cal. 
614;  82  Pac.  370. 

Sureties  may  compel  accounting.  The 
sureties  of  the  guardian  have  an  equal 
right  with  the  ward  to  institute  proceed- 
ings to  compel  the  guardian  to  account. 
Cook  v.  Ceas.  147  Cal.  H14;  82  Pac.  370. 

Action  on  bond  premature  when.  An  ac- 
tion brought  upon  the  bond  of  the  guar- 
dian, by  an  adult  ward,  after  an  order  set- 
tling the  accounts  of  the  guardian,  but 
before  the  expiration  of  the  time  for  ap- 
peal therefrom,  is  premature.  Cook  v. 
Ceas,  143  Cal.  221;  77  Pac.  65. 

Definition  of  "discharge,"  as  used  in  this 
section.     See  notes  ante,  §§  1697,  ISOl. 

Action  does  not  lie  upon  bond  until  order 
settling  accounts  becomes  final.  See  note 
ante,  §  1774. 

CODE  COMMISSIONERS'  NOTE.  See  Pol. 
Code,  §§  947-981,  "Bonds." 


§§1806-1809  GUARDIAN    AND    WARD.  1864 

§  1806.     Limitation  of  actions  for  the  recovery  of  property  sold.     No 

action  for  the  recovery  of  any  estate,  sold  by  a  guardian,  can  be  maintained 
by  the  ward,  or  by  any  person  claiming  under  him,  unless  it  is  commenced 
within  three  years  next  after  the  termination  of  the  guardianship,  or  when 
a  legal  disability  to  sue  exists  by  reason  of  minority  or  otherAvise.  at  the 
time  when  the  cause  of  action  accrues,  within  three  years  next  after  the 
removal  thereof. 

Legislation  §  1806.  Enacted  March  11,  1873;  70  Cal.  361;  11  Pac.  734.  An  action  to  re- 
based  on  Probate  Act  §  369  (Guardian's  Act  ^q^qj.  ^j^g  possession  of  land,  sold  by  the 
§  34),  which  read:  No  action  for  the  recovery  n  .,  ,  .  .  '  ^  ,,■' 
of  any  estate,  sold  by  a  guardian  under  the  pro-  guardian  ot  the  claimants  under  the  au- 
visions  of  this  act,  shall  be  maintained  by  the  thority  of  the  court,  is  barred  by  the  stat- 
ward,   or  by  any  person  claiming  under  him,   un-  ^^^    ^f    limitations,    although    the    sale    was 

less    it    be    commenced    within    three    years    next  „„■ ->     ^,,„-„ „  \\  4.  i. 

after  the  termination  of  the  guardianship,  except-  void,  where  more  than  twenty  years  were 

ing  only  that  minors  and  others  under  legal  dis-  allowed  to  pass  after  the  claimants  became 

ability    to    sue    at    the    time    when    the    cause    of  ^f    ^^^     jjjjj    ^f^gj.    ^j^g    termination    of    the 

action    shall    accrue,    may    commence    their    action  „         3-         t,-  i  ,i  ., 

at   anv   time   withiA   three   years   next   after   the  guardianship,    and   more    than    three   years 

removal  of  their  respective  "disabilities."  after  the  issuance  of  a  patent  to  the  land 

Application  of  section.    An  action  to  re-  of   the    claimants,    before   the   action   was 

cover  lands,  sold  by  a  guardian,  must  be  commenced.    Eeed  v.  Ring,  93  Cal.  96;   28 

brought  by  the   minor  within   three   years  Pac.  851;  and  see  Harlan  v.  Peck,  33  Cal. 

after  arriving  at  majority;   otherwise   the  515;  91  Am.  Dec.  653. 
action  is  barred.    Burroughs  v.  De   Couts, 

§  1807.    More  than  one  guardian  of  a  person  may  be  appointed.     The 

court,  in  its  discretion,  whenever  necessary,  may  appoint  more  than  one 
guardian  of  any  person  subject  to  guardianship,  each  of  whom  must  give  a 
separate  bond,  and  be  governed  and  liable  in  all  respects  as  a  sole  guardian. 

liegislation   §   1807.       1.   Enacted    March     11,  read  as  at  present,  except  for  the  amendment  of 

1872;  based  on  Probate  Act,    §   383    (Guardian's  1907. 

Act,    §    48),   which    read:    "The    court   in    its   dis-  3.   Amendment    by    Stats.    10O1,    p.    238;    un- 

cret'ion,    whenever    the    same    shall    appear    neces-  constitutional.     See  note  ante,  §  5. 

sary,    may    appoint    more    than    one    guardian    of  _    3.   Amended  by  Stats.  1907,  p.  945,  substitut- 

any    person    subject    to    guardianship,    who    shall  ing    "each    of    whom    must    give    a    separate"    for 

give  bond,   and  be   governed   and   liable   in   all   re-  "who  must   give"  ;   the  code   commissioner  saying, 

spects    as    is    provided    respecting    a    sole     guar-  "to  make  provisions  of  section  uniform  with  those 

dian."     When    §    1807    was   enacted    in    1872,    it  of  §  1391  of  the  same  code." 

§  1808.  Order  appointing  guardian,  how  entered.  Any  order  appointing 
a  guardian,  must  be  entered  as  and  become  a  decree  of  the  court.  The  provis- 
ions of  this  title  relative  to  the  estates  of  decedents,  so  far  as  they  relate  to 
the  practice  in  the  superior  court,  apply  to  proceedings  under  this  chapter. 

Chambers,  power  at.    Ante,  §§  166,  176.  provisions  of  this  act."      When  enacted   in   1872, 

,     ^^       ,1,  s     1808    read:     "The    power    conferred    upon    the 

Legislation   §    1808.       1.   Enacted     March     11,  probate  judge  in  relation  to  guardi.Tis  and  wards 

1872;    based    on    Probate    Act,     §     38.5b     (Stats.  may   be  exercised  by  him  at   chambers,   or  as  the 

1861,    p.    607,    §    16),    which    read;    "All    matters  act    of    the    probate     court,    when     holding     sueli 

which,   under  the   provisions   of   this   act,    may   be  court;   and  any  order  appointing  a  guardian  must 

performed    by    the    probate    judge,    may    be    per-  \,p  entered  as'and  become   a  decree   of  the   court, 

formed  by  him  at  chambers,  or  as  the  act   of  the  The  provisions  of  this  title  relative  to  the  estates 

probate  court,  when  holding  such  court;   and  any  ^f  decedents,  so  far  as  they  relate  to  the  practice 

order,    appointing    a    guardian,    shall    be    entered  jq    the    probate    or    the    district    courts,    apply    to 

as,  and  become  a   decree  of,   the  court.      The  pro-  proceedings  under  this  chapter." 

visions    of    the    act    in    relation    to    the    estates    of  3.   Amended   by  Code  Amdts.   1880,  p.   72. 
deceased    persons,    so    far    as    they    relate    to    the 

practice    in     the    probate    court,     or    the    district  CODE  COMMISSIONERS'  NOTE.    .St^ts.  1861. 

court,   shall  also   apply  to  proceedings  under   this  p.    607,  §  16.      The    text   accords    with    Warder   v. 

act,    where   they   do   not   conflict   with    any   of    the  Elkins,  38  Cal.  441. 

§  1809.  Provisions  of  sections  ten  hundred  and  fifty-six  and  ten  hundred 
and  fifty-seven  apply  to  guardians.  The  provisions  of  sections  ten  hundred 
and  fifty-six  and  ten  hundred  and  fifty-seven  are  hereby  declared  to  apply  to 
guardians  appointed  by  the  court,  and  to  the  bonds  taken  or  to  be  taken 
from  such  guardians,  and  to  the  sureties  on  such  bonds. 

Legislation   §    1809.       1.   Enacted    March  11,             3.   Amended   by   Stats.    1907.    p.   946,    adding 

lg72.  the    words    "ten    hundred    and    fifty-six    and,"    in 

2.   Amendment    by    Stats    1901,    p.    238;  un-        first  line, 
constitutional.     See  note  ante,  §  5. 


1865  CONVEYANCES — ATTORNEY  FEES.  §§  1810--1810b 

§  1810.  Court  may  make  decree  authorizing  guardian  to  make  convey- 
ance for  incompetent.  When  a  person  who  is  bound  by  a  contract  in  writing 
to  convey  any  real  estate  shall  afterwards  and  before  making  the  conveyance 
become  and  be  adjudged  to  be  an  incompetent  person,  the  court  may  make 
a  decree  authorizing  and  directing  his  guardian  to  convey  such  real  estate  to 
the  person  entitled  thereto.  Such  decree  may  be  made  under  the  provisions 
of  sections  fifteen  hundred  and  ninety-seven  to  sixteen  hundred  and  seven, 
both  inclusive,  of  this  code,  all  of  which  provisions  are  hereby  incorporated 
in  this  section;  the  word  incompetent  being  substituted  for  the  word  de- 
ceased or  decedent  and  the  word  guardian  being  substituted  for  the  words 
administrator  or  executor,  respectively,  wherever  said  words  occur. 

Legislation  §  1810.       Added    by    Stats.     1903,  subject  than  otherwise,  could  be  dispensed  with; 

p.  1G6.  "  as  far,  however,  as  this  can  be,  it  has  been  done. 

-,„„^ ■  ,.  ...  .    .      ti«„„n„r.  We    found    sugeestions    of    veal    value    emanatins: 

<^f    rZJjL^^.^t)"''  ^^^  'r^^*'*  }°    X   f     r^^  ^™'"    the    work    of    our    predecessors,    in    the    au- 

?91oD    -^:  "  tofrraphy    of    Judpe    John    Currey,    on    this    sub- 

"     ■  ject.      His  suggestions  have  been  mainlv  adopted. 

CODE     COMMISSIONERS'    NOTE.      See    Pol.  .Judges   M.    C.    Blake    and    S.    S.    Wright,    of    San 

Code,  §§  947,    981,     "Bonds."      This    work,    when  Francisco,   and  .Tudge  S.   M.  Bliss,   of   Marysville, 

presented  to  the  legislature  by  the  code  commis-  placed  'the   commission  under  obligations   for   aid 

sioners,  was  accompanied  with  this  note:  and  indorsement.      The  suggestions  of  the  gentle- 

"These  fourteen  chapters  embody  all  the  laws  men  first  named  came  to  us  in  excellent  form, 
regulating  the  practice  and  proceedings  in  the  in  amendments  prepared  to  about  twenty  sec- 
probate  court.  Much  care  has  been  taken  to  tions,  with  the  indorsement  of  .Tudge  Wright, 
simplify  the  proceedings,  as  far  as  consistent  They  were  received  after  these  sections  had 
with  the  delicate  nature  of  the  subject.  Many  been  revised,  condensed,  and  fully  prepared,  but 
causes  conspire  to  render  the  administration  of  were  gratefully  received,  not  only  because  it 
the  estates  of  decedents,  minors,  insane,  and  in-  evinced  an  interest  in  the  work,  and  an  earnest 
competent  persons  necessarily  prolix;  this  busi-  desire  to  contribute  to  our  assistance,  but  also 
ness  is  often  placed  in  the  hands  of  persons  who  for  the  reason,  that  in  but  two  instances  did  we 
have  no  direct  personal  interest  in  bringing  the  find  that  the  amendments  suggested  were  not 
estate  to  a  final  settlement  speedily  and  econom-  already  incorporated.  It  is  needless  to  say,  that 
ically.  The  commission  invited  aid  from  all  where  our  minds  are  so  remarkably  in  "accord 
sources  likely  to  render  valuable  suggestions,  in  the  main,  that  these  omitted  amendments  were 
with  a  view  to  simplify  and  render  economical  properly  made,  as  highly  proper,  and  were  over- 
this  practice,  and  it  was  found,  after  much  pro-  looked  in  our  review  simply  through  the  want 
found  study,  research,  and  consultation,  that  but  of  time  the  more  thoroughly  to  examine  this 
very  few  provisions  of  our  statutes,  hitherto  important  work." 
considered    as    tending    rather    to    complicate    the 

§  1810a.  Conveyance  by  guardian.  When  a  person  who  is  bound  by  con- 
tract in  writing  to  convey  any  real  estate,  or  to  transfer  any  personal  prop- 
erty, dies  before  making  conveyance  or  transfer,  and  in  all  cases  when  such 
decedent,  if  living  might  be  compelled  to  make  such  conveyance  or  transfer, 
the  court,  having  jurisdiction  of  the  guardianship  proceedings  of  such  minor 
may  make  a  decree  authorizing  and  directing  the  guardian  of  any  minor, 
who  has  succeeded  by  distribution  to  the  estate  of  such  deceased  per- 
son, to  convey  or  transfer  such  real  estate  or  personal  property  to  the  person 
entitled  thereto. 

Legislation  8   1810a.     Added  by  Stats.   lOlt, 
p.  367. 

§  1810b.  Attorney's  fees  against  minor  fixed  by  court.  All  contracts  for 
attorney's  fees  made  by  or  for  the  benefit  of  minors  shall  be  void,  and  when- 
ever a  judgment  shall  be  recovered  by  or  on  behalf  of  a  minor,  the  attorney's 
fees  chargeable  against  said  minor  shall  be  fixed  by  the  court  in  which  said 
judgment  is  rendered ;  and  if  said  judgment  is  for  money,  and  there  is  no 
general  guardian  of  said  minor,  one  shall  be  appointed  by  the  court,  and  the 
entire  amount  of  the  judgment  shall  be  paid  to  and  shall  be  eared  for  by  such 
general  guardian,  under  the  control  of  the  court. 

Legislation  §  1810b.     Added  by  Slats.   1913, 
p.  35. 


!§  1811-1813 


SOLE  TRADERS. 


1866 


TITLE  XII. 


SOLE  TRADERS. 


Decree,  what  it  must  be. 
Oath  with  copy  of  order  to  be  recorded. 
Rights  and  liabilities  of  sole  traders. 
Sole  trader  must  maintain  her  children. 
Husband  of  sole  trader  not  liable  for  her 
debts. 


§1811.  WTio  may  become  sole  traders.  §1817. 

i  1812.  Notice,  how  given,  and  what  to  contain.  §  1818. 

§  1813.  Petition,  what  to  contain,  and  when  filed.  §  1819. 

I  1814.  May   have   five   hundred    dollars   of   com-  §  1820. 

munity  or  husband's  property,  §  1821. 

§  1815.  Who  may  oppose  it,  and  how. 

§  1816.  Trial  or  hearing. 

§  1811.  Who  may  become  sole  traders.  A  married  woman  may  become  a 
sole  trader  by  the  judgment  of  the  superior  court  of  the  county  in  which  she 
has  resided  for  six  months  next  preceding  the  application. 

1.  Enacted  March  11,  the  business  shall  belong  to  both,  with 
power  in  the  husband  to  dispose  of  it, 
there  is  a  fraud  upon  the  creditors,  and 
the  property  is  liable  for  the  husband's 
debts.     Huriburt  v.  Jones,  25  Cal.  225. 

Evidence  of  fraud,  what  is.  That  the 
business  was  unsuited  to  the  sex  of  the 
wife,  a  sole  trader,  and  that  her  husband 
was  employed  therein,  would  be  circum- 
stantial evidence  tending  to  establish 
fraud,  but  it  would  not  be  conclusive  evi- 
dence of  it.  Guttmann  v.  Scannell,  7  Cal. 
455. 


Legislation   §   1811. 
1872. 

2.  Amended  by  Stats.  1881,  p.  10,  substitut- 
ing "superior"   for  "county." 

Exemption  from  liability  established 
how.  A  sole  trader  cannot  claim  exemp- 
tion from  liability,  as  such,  on  the  ground 
that  she  permitted  her  husband  to  manage 
and  control  the  business.  Porter  v.  Gamba, 
43  Cal.  105. 

Fraudulent  agteement  void  as  to  credi- 
tors when.  Where  a  husband  arranges 
with  his  wife  that  she  engage  in  business 
as  a  sole  trader  for  the  mere  purpose  of 
shielding  their  joint  earnings  against  ex- 
isting and  subsequent  creditors  of  the  hus- 
band, and  with  a  mutual  understanding 
that  the  property  used  in  or  acquired  by 


CODE  COMMISSIONERS'  NOTE.  Stats.  1852. 
p.  101,  §  1.  The  Sole  Trader  Act  does  not  make 
the  wife  the  head  of  the  family,  nor  in  any  re- 
spect change  the  marital  relation  further  than 
as  to  her  business  as  sole  trader.  Saunders  v. 
Webber,  39  Cal.  291. 

§  1812.  Notice,  how  given,  and  what  to  contain.  A  person  intending  to 
make  application  to  become  a  sole  trader  must  publish  notice  of  such  inten- 
tion in  a  newspaper  published  in  the  county,  or  if  none,  then  in  a  newspaper 
published  in  an  adjoining  county,  once  a  week  for  four  successive  weeks. 
The  notice  must  specify  the  day  upon  which  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted  by  her,  and  the 
name  of  her  husband. 


Legislation  §  1812.  1.  Enacted  March  11, 
1872. 

2.  Amended  by  Stats.  1881.  p.  10,  (1)  in- 
serting "once  a  week"  after  "adjoining  county," 
and   (2)   omitting  "the  term  and"  after  "specify." 

Allegations  of  petition.  The  declaration 
of  a  married  woman,  as  sole  trader,  which 
states  that  the  business  she  intends  to 
carry  on  will  be  that  of  buying  and  selling 
goods,  wares,  and  merchandise,  is  a  suffi- 
cient particularization.  Abrams  v.  Howard, 
23  Cal.  388. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1852, 
p.  101,  §2;  Stats.  1862.  p.  103,  §  1.  In  Adams 
V.  Knowlton,  22  Cal.  283,  the  court  say:  "The 
requirements  of  the  statute  are  plain  and  simple. 
There   are   three   essential    facts   to   be   stated   in 


the  declaration:  1.  That  she  intends  carrying 
on  some  certain  business,  specifically  describing 
it;  2.  That  she  intends  to  carry  on  such  busi- 
ness in  her  own  name;  and  3.  On  her  own  ac- 
count. It  is  unnecessary  to  state  in  the  notice, 
declaration,  or  petition  that  which  the  code  de- 
clares to  be  the  legal  effect  of  the  instrument." 
The  notice  of  this  section  should  embody  about 
that  which  the  petition  of  the  next  should  con- 
tain in  regard  to  the  intention,  but  not  with 
regard  to  her  right  to  trade  alone.  The  declara- 
tion, stating  that  it  is  "my  intention  to  carry 
on  and  transact  business  on  my  own  account  and 
in  my  own  name,  as  sole  trader,  in  pursuance  of 
an  act  of  the  legislature  of  the  state  of  California 
[reciting  it  by  title]  ;  and  I  further  declare  that 
the  said  business  will  be  the  buying  and  selling 
of  goods,  wares,  and  merchandise,  etc.,"  was 
held  to  sufficiently  describe  the  business  of  a 
general  merchant,  in  Abrams  v.  Howard,  23  Cal. 
389;   see  also  Reading  v.  Mullen,  31  Cal.   104. 


§  1813.  Petition,  what  to  contain,  and  when  filed.  Ten  days  prior  to  the 
day  named  in  the  notice,  the  applicant  must  file  a  verified  petition,  setting 
forth : 

1.  That  the  application  is  made  in  good  faith,  to  enable  the  applicant  to 
support  herself,  or  herself  and  others  dependent  upon  her,  giving  their  names 
and  relation ; 
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2.  The  fact  of  insufficient  support   from  her  husband,   and  the   causes 

thereof,  if  known ;  i?  j  • 

3.  Any  other  grounds  of  application  which  are  good  causes  tor  a  divorce, 
with  the  reason  why  a  divorce  is  not  sought ;  and, 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and  the  capital  to 
be  invested  therein,  if  any,  and  the  sources  from  which  it  is  derived. 

Legislations  1813.     Enacted  March  11,   1873. 
CODE     COMMISSIONERS'     NOTE.      See     the 
cases  cited    in   preceding   note. 

8 1814  May  have  five  hundred  doUars  of  community  or  husband's  prop- 
ertv  The  applicant  may  invest  in  the  business  proposed  to  be  conducted,  a 
sum* derived  from  the  community  property  or  of  the  separate  property  ot 
the  husband,  not  exceeding  five  hundred  dollars. 
Legislation  Si  1814.  Enacted  March  11,  1873.  purpose  of  delaying  or  defrauding  bis 
Husband's  transfer  fraudulent  when  ^^editors  such  settlement  or  conveyance 
If  the  husband  is  financially  embarrassed  is  void.  Hurlburt  ^-/o^f.^' JS  CaL  225. 
at  the  time  of  a  transfer  by  him  of  money  Husband's    P^^P^^.  ^^^  «    '^'j^^^boS 

to  his  wife,  to  be  invested  by  her  in  her  separate  property  °f J.^^^^^'^J^^'  ^J^^^f J 
own  busine  s  as  a  sole  trader,  such  trans-  appropriated  and  used  \y  J^^^Jl  \° 
fer  would  be  fraudulent  and  void  as  to  his  carrying  on  business  as  a  sole  trader  is 
credTtors.  Guttmann  v.  Scannell,  7  Cal.  liable  for  his  debts  and  may  be  .eized 
455  If  a  husband,  embarrassed  with  debt,  under  process  against  him  i°/avor  of  his 
makes  a  settlement  upon  or  conveys  prop-  creditors.  Thomas  v.  Desmond,  63  Cal.  426. 
erty  to  his  wife,  as  a  sole  trader,  for  the 

S  1815  Who  may  oppose  it,  and  how.  Any  creditor  of  the  husband  may 
oppose  the  application,  by  filing  in  the  court  (prior  to  the  day  named  m  the 
notice)  a  written  opposition  verified,  containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material  allegation  of  the  petition; 
or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  defrauding  the  oppo- 
nent; or,  J.    u-      a 

3.  That  the  application  is  made  to  prevent,  or  will  prevent,  him  trom 

'i::^^^L...  March  11,  1873,  COBE  COMMISSIONERS'  NOTE.    Stats.  180. 

based  on  Stats.  1862,  p.  108.  P-  l^*^'  S  i- 

8  1816  Trial  or  hearing.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by  the  court,  the  applicant 
must  make  proof  of  publication  of  the  notice  hereinbefore  required,  and  the 
issues  of  fact  joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues  are 
joined,  the  court  must  hear  the  proofs  of  the  applicant,  and  find  the  facts  in 
accordance  therewith. 

LegLuUon  .  1816.     Enacted  March  11,  1873,  CODE  COMMISSIONERS'  NOTE.    Stats.  1862. 

based  on  Stats.  18G2,  p.  108.  P-  1*^*^'  8  1. 

8  1817  Decree,  what  it  must  be.  If  the  facts  found  sustain  the  petition, 
the  court  must  render  judgment,  authorizing  the  applicant  to  carry  on.  m 
her  own  name  and  on  her  own  account,  the  business  specified  m  the  notice 

and  petition.  „              ^  •     -4. 

Legislation  s  1817.     Enacted  March  11,  1873,  words  "it  appearing  to  me     are  used  m  it, 

based  on  Stats.  1862,  p.  108.  and  the  testatum  clause  says,     in  witness 

Order    made    in    open    court    how.     An  whereof,   1    have    hereunto   set   my   hand." 

order  entitled  and  filed  in  court,  and  under  Oaks  v.  Rodgc-rs,  48  Cal.  197. 

its  seal,  will  not  be  considered  as  an  order  CODE  COMMISSIONERS'  NOTE.    Stats.  1862, 

of    the    judge    at     chambers    because    the  p.  ins.  §i- 

§  1818.  Oath  with  copy  of  order  to  be  recorded.  The  sole  trader  must 
make  and  file  with  the  clerk  of  the  court  an  affidavit,  in  the  following  form: 
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"I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly  swear  that  this  appli- 
cation was  made  in  good  faith,  for  the  purpose  of  enabling  me  to  support 
myself  (and  any  dependent,  such  as  husband,  parent,  sister,  child,  or  the  like, 
naming  them,  if  any),  and  not  wdth  any  view  to  defraud,  delay,  or  hinder 
any  creditor  or  creditors  of  my  husband;  and  that  of  the  moneys  so  to  be 
used  by  me  in  business,  not  more  than  five  hundred  dollars  have  come,  either 
directly  or  indirectly,  from  my  husband.     So  help  me,  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  thereon,  must  be 
recorded  in  the  office  of  the  recorder  of  the  county  where  the  business  is  to  be 
carried  on,  in  a  book  to  be  kept  for  such  purpose. 

Legislation   §   1818.       1.   Enacted    March     11,  CODE  COMMISSIONERS'  NOTE.    Stats.  18G2, 

1872;  based  on  Stats.  1862,  p.  108.  P-    108,  §  1.      The   difficulties    encountered   by    the 

2.   Amendment    by    Stats.    1901,    p.    238;    un-  court  m  Guttmann  v.  Scannell,   7  Cal.  457,  where 

constitutional.     See  note  ante,  §  5.  there    was     a    dissenting    opinion    based    on    the 

r»„-i.v,   ..^-^i-^i^t-n-^n^  v./x-rn-      A-.,    ^«+v,    ^A^i-r.  question    of    fraud    raised    in    the    case,    are    here 

Oath  administered  how.    An   oath   admm-  attempted   to   be    avoided.      See   also    Hurlburt    V. 

istered    by    the    clerk   m    open    court,    under  Jones,   25   Cal.   225,   where   a   sole   trader  became 

the    direction    of    the    court,    and    tested    by  such    for    the    purpose   of   acquiring   property    for 

fhp   r-lprk     mppts   the   tstnfntnrv   rpnuirpTTipnt  *^®    community.      If   the    means    to    carry    on   the 

tne  cierK,  meets  tne  statutory  requirement  business  is  supplied  by  the  husband,  and  for  the 

that  the  oath  be  administered  by  the  court  purpose    of    shielding    it    from    his    creditors,    the 

or  judge.     Oaks  v.  Eodgers,  48  Cal.  197.  conveyance  is  void.    Id. 

§  1819.  Rights  and  liabilities  of  sole  traders.  When  the  judgment  is 
made  and  entered,  and  a  copy  thereof,  with  the  affidavit  provided  for  in  sec- 
tion eighteen  hundred  and  eighteen,  duly  recorded,  the  person  therein  named 
is  entitled  to  carry  on  the  business  specified,  in  her  own  name,  and  the  prop- 
erty, revenues,  moneys,  and  credits  so  by  her  invested,  and  the  profits 
thereof,  belong  exclusively  to  her,  and  are  not  liable  for  any  debts  of  her 
husband,  and  she  thereafter  has  all  the  privileges  of,  and  is  liable  to  all  legal 
processes  provided  for  debtors  and  creditors,  and  may  sue  and  be  sued  alone, 
without  being  joined  with  her  husband ;  provided,  however,  that  she  shall  not 
be  at  liberty  to  carry  on  said  business  in  any  other  county  than  that  named 
in  the  notice  provided  for  in  section  eighteen  hundred  and  twelve,  until  she 
has  recorded  in  such  other  county  a  copy  of  said  judgment  and  affidavit. 

Sue  and  be  sued  alone.    Ante,  §  370.  Parties  to  actions.    In  an  action  brought 

Husband   and   wife   parties   to   actions.     Ante,       ^y  ^  married  woman,  concerning  property 

'    ■  belonging  to  her  as  a  sole  trader,  the  hus- 

,ii.T'l^"°?  ^  lf\^-  isVo-^^^'ins     ^^""'^    ^^'  band  need  not  be  joined  as  a  party  with 

1872;  based  on  Stats.  1862,  p.  108.  r^    ,,                     o              n    -  /-.   /  ^r- 

2.  Amended  by  Code  Amdts.  1875-76,  p.  105,  ner.     Guttmann  v.  Scannell,  /  Cal.  45.o. 

adding  the  proviso.  Allegations  Of  complaint.    In  an  action 

Rights  of  feme  sole.    A   feme   sole   pos-  against  a  married  woman,  a  complaint,  al- 

sesses  all  the  rights,  powers,  and  privileges,  leging  that  she  is  a  sole  trader  under  the 

and  is  subject  to  all  the  liabilities,  in  re-  statute  is  sufficient,  without  any  averment 

spect  to  the  business  specified  in  her  dec-  of   facts    showing   that    the    debt    sued    on 

laration,  and  the  property  invested  therein,  was   contracted  in  the   particular  business 

that  she  would  possess  and  be  subject  to  which   she   had    declared    her   intention    to 

were    she    unmarried.     Camden    v.   Mullen,  carry  on.    Melcher  v.  Kuhland,  22  Cal.  522. 

29  Cal.  564.    The  right  and  capacity  of  a  A  wife  is  liable  as  a  sole  trader,  only  under 

ferae  sole  to  purchase  property  in  her  own  the   statute,   and  the   complaint   in   an   ae- 

name,   to   be    used    about   her  business,   is  tion  against  her  must  aver  facts  requisite 

necessarily  incident  to  the  power  conferred  to  establish  her  liability  in  that  character; 

upon  her  to  act  as  a  feme  sole  in  such  busi-  hence,   an   allegation   that   she   "was  doing 

ness;    and    her    authority    to    purchase    on  business  as  a  feme  sole  with  the  consent  of 

credit,  as  well  as  on  any'of  the  usual  terms  her  husband"  is  insufficient.    Aiken  v.  Davis, 

of    sale,    cannot    be    doubted.     Camden    v.  17  Cal.  110. 

Mullen,  29  Cal.  564.  Burden  of  proof.   Where  the  wife,  a  sole 

Marital  relation,  how  far  changed.  The  trader,  claims  i)roperty  conveyed  to  her, 
marital  relation  is  not  changed  by  the  pro-  during  coverture,  hj  a  deed  of  bargain  and 
visions  of  the  sole-trader  statute,  any  sale,  to  be  her  separate  property,  the  bur- 
further  than  the  business  of  the  wife  as  den  is  upon  her  to  show  the  fact.  Adams 
sole  trader.  Saunders  v.  Webber,  39  Cal,  v.  Knowlton,  22  Cal.  283.  Where  a  mar- 
287.  ried   woman    engages   in   trade,   it   is   pre- 
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sumed  to  be  with  the  funds  of  the  com-  woman  to  acquire  separate  property  by  her  own 
miinitv  anr)  tliP  hnrrlpn  nf  nrnnf  i«  nn  liini  exertions,  or  by  purchase,  can  only  exist  in  the 
liuinuj  ,  ana  tue   Duraen  Ot  proot   is  on   mm        ^^^^  ^^  ^^^^  becoming  a  sole  trader.    Alverson   V. 

Who    asserts    to    the    contrary.     Bashore    v.  jones,   lO  Cal.   12;   70  Am.  Dec.   689.     So  may 

Parker,  146  Cal.  525;  80  Pac.  707.  it  be  said  to  be  regarding  the  creation  of  a  debt 

by   a   married   woman;    if   she   is   a  sole   trader,   it 

CODE  COMMISSIONERS'  NOTE.    Stats.  1862,  will  be  held  to  be  her  debt.    Melcher  v.  Kuhland, 

p.     108,  §  2.      The    effect    of    this    judgment    was  22   Cal.  .'J22 ;  see  also  Hurlburt  v.  Jones,   25  Cal. 

held,    in    McKune    v.    McGarvey,    6    Cal.    497,    to  225;   Camden  v.   Mullen,   29   Cal.   564 ;   and  notes 

make    of    a    m.irried   woman    a    feme    sole,    so    far  to    sections    preceding    in    this    title;    see    "Hus- 

as  the  proposed  business  is  concerned.      Affirmed  band  and  Wife,"  Haymond  and  Burch's  Ann.  Civ. 

in  Guttmann  v.  Scannell,  7  Cal.  458,  and  Camden  Code,  §§  155-181,  and  notes. 
V.  Mullen,  29  Cal.  566.      The  right  of  a  married 

§  1820.  Sole  trader  must  maintain  her  children.  A  married  woman  who 
is  adjudged  a  sole  trader  is  responsible  and  liable  for  the  maintenance  of  her 
minor  children. 

Legislation  §  1820.     Enacted  March  11,  1873;  CODE  COMMISSIONERS'  NOTE. '  Stats.  1852, 

based  on  Stats.  1852,  p.  101,  §  5.  p.  101,  §  4. 

§  1821.  Husband  of  sole  trader  not  liable  for  her  debts.  The  husband  of 
a  sole  trader  is  not  liable  for  any  debts  contracted  by  her  in  the  course  of  her 
sole  trader's  business,  unless  contracted  upon  his  written  consent. 

Legislation  §  1821.      Enacted  March  11,  1873;  CODE  COMMISSIONERS' NOTE.    Stats.  1852, 

based  on  Stats.  1862,  p.  102.  §  6.  p.  101,  §  6. 


§§  1822-1822b  estates  of  missing  persons.  1870 

TITLE  XIII. 
ESTATES  OF  MISSING  PERSONS. 

§1822.    Trustees   of  the  estates   of  missing  per-        §  1822a.  Bonds  to  be  given  bv  trustees, 
sons.      Appointment  of,  by  the  court.  §  1822b.  Powers  and  duties  of  trustees. 

Legislation  Title  XIII.  The  original  Title  XIII  persons";  the  code  commissioner  saying,  "Re- 
consisted  of  only  one  section  (§  1822;  q.  v.,  post,  pealing  the  old  §  1822,  and  adding  three  new  sec- 
Legislation  §  1822),  which  was  repealed  by  Slats.  tions  in  lieu  thereof,  codifying  the  statute  1893, 
1907,  p.  729,  by  "An  Act  to  repeal  Title  XIII  of  page  218."  The  sections  constituting  the  pres- 
Part  III  of  the  Code  of  Civil  Procedure  and  to  ent  Title  XIII  are  identical  with  the  unconstitu- 
substitute  a  new  Title  XIII  to  take  the  place  tional  sections  added  by  the  code  commissioners 
thereof  in  said  code,  relating  to  estates  of  missing  in  1901   (Stats.  1901,  p.  238). 

§  1822.  Trustees  of  the  estates  of  missing  persons.  Appointment  of,  by 
the  court.  Whenever  any  resident  of  this  state,  who  owns  or  is  entitled  to 
the  possession  of  any  real  or  personal  property  situate  therein,  is  missing,  or 
his  whereabouts  unknown,  for  ninety  days,  and  a  verified  petition  is  pre- 
sented to  the  superior  court  of  the  county  of  which  he  is  a  resident  by  his 
wife  or  any  of  his  family  or  friends,  representing  that  his  whereabouts  has 
been,  for  such  time,  and  still  is,  unknown,  and  that  his  estate  requires  atten- 
tion, supervision,  and  care  of  ownership,  the  court  must  order  such  petition 
to  be  filed,  and  appoint  a  day  for  its  hearing,  not  less  than  ten  days  from  the 
date  of  the  order.  The  clerk  of  the  court  must  thereupon  publish,  for  at 
least  ten  days  prior  to  the  day  so  appointed,  a  notice  in  some  newspaper 
published  in  the  county,  stating  that  such  petition  will  be  heard  at  the  court- 
room of  the  court  at  the  time  appointed  for  the  hearing.  The  court  may 
direct  further  notice  of  the  application  to  be  given  in  such  manner  and  to 
such  persons  as  it  may  deem  proper.  At  the  time  so  fixed  for  such  hearing, 
or  at  any  subsequent  time  to  which  the  hearing  may  be  postponed,  the  court 
must  hear  the  petition  and  the  evidence  offered  in  support  of  or  in  opposition 
thereto,  and,  if  satisfied  that  the  allegations  thereof  are  true,  and  that  such 
person  remains  missing,  and  his  whereabouts  unknown,  must  appoint  some 
suitable  person  to  take  charge  and  possession  of  such  estate,  and  manage  and 
control  it  under  the  direction  of  the  court.  In  appointing  a  trustee,  the 
court  must  prefer  the  wife  of  the  missing  person  (if  any  such  there  is),  or 
her  nominee,  and,  in  the  absence  of  a  wife,  some  person,  if  such  there  is  who 
is  willing  to  act,  entitled  to  participate  in  the  distribution  of  the  missing 
person's  estate  were  he  dead. 

Legislation    §    1822.       1.    Addition     by     Stats.  nized   as  continuing  in  force  notwithstanding  the 

1901,    p.    238;    unconstitutional.     See   note    ante,  provisions  of  this  code,"  and  was  repealed  by  the 

§  5.  act  substituting  the  present  Title  XIII. 

2.  Re-enacted  by  Stats.  1907,  p.  729.  See  „  ^..  .,  ...  ,  ^  ^  ^  .j.  ,  , 
ante.  Legislation  Title  XIII.  The  original  §  1822  Constitutionality  of  statutes  providing  for  ad- 
read.  "Nothing  in  this  code  affects  any  of  the  I"^"^""^  ,*V  ^\  *q']a  absentee.  See  note  4 
provisions  of  'An  Act  for  the  relief  of  insolvent  ■^■'  ■  ■  '^^•/'•'  ZJ^-  .  ■  ,  t-^  ^ 
debtors  and  protection  of  creditors,'  approved  May  Dmsion  of  territory  of  municipality  town  or 
4,  1852,  or  of  the  acts  amendatory  thereof,  ap  county,  as  affecting  Its  assets  and  liabilities  in 
proved  respectively  March  12,  1858,  April  27,  absence  of  statute  on  the  point.  See  note  39 
1860,  and  April  27,   1863,  but  such  acts  are  recog-  ^-   '^-   ^-    ^^-   ^-^    ^°^- 

§  1822a.  Bonds  to  be  given  by  trustees.  Every  person  appointed  under 
the  provisions  of  the  preceding  section  must  give  bond  in  the  amount  and  as 
provided  for  in  section  thirteen  hundred  and  eighty-eight. 

Legislation   g    1822a.      1.   Addition     by     Stats.  3.  Re-enacted  by  Stat».  1907,  p.  730. 

1901,    p.    239;    unconstitutional.     See   note   ante, 
§  5. 

§  1822b.  Powers  and  duties  of  trustees.  The  trustee  must  take  possession 
of  the  real  and  personal  estate  in  this  state  of  such  missing  person,  and  col- 
lect and  receive  the  rents,  income,  and  proceeds  thereof,  collect  all  indebted- 
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ness  owing  to  him,  and  pay  the  expenses  thereof  out  of  the  trust  funds,  and 
pay  such  indebtedness  of  the  missing  person  as  may  be  authorized  by  the 
court.  The  court  may  direct  the  trustee  to  pay  to  the  person  or  persons 
constituting  the  family  of  the  missing  person  such  sum  or  sums  of  money  for 
family  expenses  and  support  from  the  income  of  the  estate  as  it  may.  from 
time  to  time,  determine.  The  trustee  must,  from  time  to  time,  when  directed 
by  the  court,  account  to  and  with  it  for  all  his  acts  as  trustee,  and  the  court 
may,  at  any  time,  upon  good  cause  shown,  remove  any  trustee,  and  appoint 
another  in  his  place. 

Legislation   §   1822b.      1.  Addition    by    Stats.  2.  Re-enacted  by  Stats.  1907,  p.  730. 

1901,   p.   239;   unconstitutional.    See  note  ante, 
S  5. 


j§  1822c-1822e    peoceedings  for  adjustment,  settlement,  etc.  1872 


TITLE  XIV. 

PEOCEEDINGS  FOR  THE  ADJUSTMENT,  SETTLEMENT,  AND  PAY- 
MENT OF  ANY  INDEBTEDNESS  EXISTING  AGAINST  ANY  CITY 
OR  MUNICIPAL  CORPORATION  AT  THE  TIME  OF  EXCLUSION 
OF  TERRITORY  THEREFROM,  AND  THE  DIVISION  OF  THE 
PROPERTY  THEREOF. 

§  1822c.  Petition  for  adjustment  of  indebtedness.  §  1822e.    How  amount  due  from  excluded  terri- 

§  1822d.  Who   may   demur   to   or   answer   petition.  tory  determined. 

Rules  of  pleading  and  practice.  §  1822f.     How'judgment  shall  be  collected. 

Legislation  Title  XIV.     Added  by  Stats.  1907,  territory  therefrom,  and  the  division  of  the  prop- 

p.   721,   by   "An   Act   to   amend  the   Code   of   Civil  erty  thereof."      The  code  commissioner,  in  his  note 

Procedure    by   adding    a   new    title   thereto,    to    be  to  §§  1 822c-1822f,     savs,     "New     sections    added, 

known  as  Title  XIV  of  Part  III,  relating  to  spe-  codifying  the  act  of  March  25,  1893   (1393:   536). 

cial  proceedings;    said   title   to   relate   to   proceed-  It  was   inserted  here  rather  than  in   the  Political 

ings  for  the   adjustment,   settlement   and  payment  Code,    because    it    pertains    wholly    to    'procedure 

of   any  indebtedness   existing  against   any  city   or  necessary  to  accomplish  the  objects  sought.'  " 
municipal  corporation  at  the  time  of  exclusion  of 

§  1822c.  Petition  for  adjustment  of  indebtedness.  When  territory  has 
been  or  shall  be  excluded  from  any  municipal  corporation,  the  superior  court 
of  the  county  in  which  such  municipal  corporation  is  situate  shall,  upon  a 
verified  petition  of  any  ten  taxpayers  residing  in  such  municipal  corporation, 
or  in  the  territory  excluded  therefrom,  made  for  the  purpose  of  adjusting  the 
amount  of  the  indebtedness  of  such  municipal  corporation  existing  at  the 
time  of  the  exclusion  of  such  territory  due  from  the  excluded  territory,  and 
stating  the  facts  of  such  exclusion  and  the  amount  of  such  indebtedness, 
cause  notice  to  be  given  by  publication  thereof  in  a  newspaper  published  in 
such  city  or  municipal  corporation,  or  in  a  newspaper  published  in  the 
county  in  which  such  city  or  municipal  corporation  is  situated,  for  ten  days, 
stating  the  substance  of  such  petition,  and  the  time  and  place  that  the  same 
shall  be  heard  by  said  superior  court,  which  time  of  hearing  shall  be  at  least 
fifteen  days  after  the  filing  of  such  petition,  or  at  any  time  thereafter  to 
which  such  hearing  may  be  continued  by  the  court. 

Legislation  g   1822c.     Added  by  Stats.   1907, 
p.  722.    See  ante,  Legislation  Title  XIV. 

§  1822d.  Who  may  demur  to  or  answer  petition.  Rules  of  pleading  and 
practice.  Any  person,  corporation,  or  taxpayer  interested  in  such  city  or 
municipal  corporation,  or  in  such  excluded  territory,  or  in  the  adjustment 
and  settlement  of  such  indebtedness,  may  demur  to  or  answer  said  petition. 
The  rules  of  pleading  and  practice  provided  by  this  code  which  are  not  in 
conflict  with  the  provisions  of  this  title,  are  hereby  made  applicable  to  the 
special  proceedings  herein  provided  for.  The  persons  so  demurring  or 
answering  said  petition  shall  be  the  defendants  to  said  special  proceedings, 
and  the  signers  of  the  petition  shall  be  the  plaintiffs. 

Legislation  8  1822d.     Added  by  Stats.   1907, 
p.  722.    See  ante.  Legislation  Title  XIV. 

§1822e.  How  amount  due  from  excluded  territory  determined.  Upon 
the  hearing  of  such  special  proceedings,  the  court  shall  have  power  to  deter- 
mine the  amount  due  from  such  excluded  territory  to  the  municipal  corpora- 
tion from  which  it  w^as  excluded  as  its  proportion  of  the  indebtedness  of  such 
municipal  corporation  existing  at  the  time  such  territory  was  excluded.  In 
fixing  the  amount  due  from  such  excluded  territory,  the  said  court  must 
ascertain  and  find  the  purposes  for  which  the  said  indebtedness  was  created ; 
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the  manner  and  place  in  which  the  proceeds  of  said  indebtedness  were  ex- 
pended; the  value  of  the  property  belonging  to  the  said  municipal  corpora- 
tion at  the  time  of  such  exclusion;  the  assessed  value  of  the  property  situate 
in  said  municipal  corporation  at  the  time  the  city  assessment  was  made 
immediately  preceding  such  exclusion,  and  the  assessed  value  of  the  ex- 
cluded territory  as  shown  by  such  city  assessment.  If  the  value  of  the 
property  belonging  to  said  municipal  corporation,  and  which  remains  within 
the  boundaries  thereof  after  such  exclusion,  should  exceed  the  value  of  city 
or  municipal  property  situated  in  such  excluded  territory,  and  also  exceed 
the  pro  rata  portion  of  the  indebtedness  of  the  municipal  corporation  due 
from  such  excluded  territory  as  shown  by  said  assessment,  the  court  shall 
find  and  adjudge  that  there  is  nothing  due  from  such  excluded  territory. 
After  such  finding  is  made,  and  judgment  rendered  by  the  court,  such  ex- 
cluded territory  shall  not  be  subject  to  the  payment  of  any  such  indebted- 
ness, and  all  property  belonging  to  such  municipal  corporation  remaining 
within  its  boundaries  shall  belong  exclusively  to  it. 

Legislation  §  1822e.      Added  by  Stats.   1907, 
p.  722.    See  ante,  Legislation  Title  XIV. 

§  1822f.  How  judgment  shall  be  collected.  If  the  court  finds,  after  de- 
ducting the  value  of  the  city  or  municipal  property  from  the  value  of  that 
in  the  excluded  territory,  and  the  pro  rata  portion  of  the  indebtedness  to  be 
borne  by  such  excluded  territory,  a  balance  due  from  such  excluded  terri- 
tory, it  shall  render  judgment  accordingly,  and  the  amount  of  such  judg- 
ment shall  be  collected  and  paid  in  the  same  manner  and  at  the  same  time 
that  the  assessment  is  levied  for,  and  the  collection  of  the  annual  municipal 
taxes  is  made  upon  the  property  remaining  in  such  municipal  corporation  for 
any  payment  on  account  of  such  indebtedness ;  provided,  however,  that  any 
such  territory  excluded  from  any  municipal  corporation  may,  at  any  time, 
tender  to  the  legislative  body  of  such  city  or  municipal  corporation  the 
amount  for  which  such  excluded  territory  is  liable  on  account  of  such  indebt- 
edness, and  after  such  tender  is  made  the  authority  of  such  municipal  corpo- 
ration to  levy  and  assess  taxes  on  such  excluded  territory  shall  forever 
cease. 

Legislation  §    1822f.      Added  by   Stats.    1907,  "  'The    law   respecting   evidence    is    one    branch 

p.   723.    See  ante,   Legislation  Title  XIV.  ot    that    system    of    adjective    law;     it    therefore 

ought   to   be,    and   everywhere   in  some   degree   is, 

CODE   COHIMISSIONERS'   NOTE.      "The   sub-  one    part    of    the   me,".ns    directed    and    applied    to 

ject   of   evidence   properly   belongs   to   the   depart-  the    attainment    of    that    end.      In    proportion    to 

ment    of    procedure.      The    great    line    of    division  the    steadiness     and    consistency    with     which     it 

in   the    law   is   between   the   department   of   rights  does   act    in   subservience   to   that   end   is   its   con- 

and    the    department    of    remedies.      A    complete  gruity,   its  propriety,   its  fitness,   the  claim  it   has 

code    of   procedure    must    furnish    a    guide    to    the  to    he    approved    of    and    preserved    unchanged,' 

suitor   for    every   step   he   takes,    from    the    begin-  Vol.  TV,  p.  477. 

nin-  to  the  end  of  his  controversy;  in  short,  ne  "Ihat  tlie  law  of  evidence  is  not  capable  of 
ought  to  find  in  it  the  whole  law  of  remcri  "s.  being  reduced  into  a  written  code,  cannot  be 
How  can  he  do  this,  unless  he  find  the  rules  permitted  for  a  moment.  It  is  too  late,  after 
which  inform  him  what  witnesses  he  may  bring,  the  discussions  and  achievements  of  the  last  half- 
the  method  of  producing  them,  and  of  the  ex-  century,  now  to  insist  that  there  is  any  part 
amination  to  which  they  may  be  subjected?  Can  of  the  unwritten  law  which  cannot  be  reduced 
it  be  said  with  any  propriety  that  the  subject  to  a  written  code.  Though  not  written  in  stat- 
of  evidence  belongs  to  the  code  of  rights?  Then,  utes,  it  is  yet  written  in  books,  whether  books 
is  not  its  appropriate  place  in  the  code  of  reme-  of  reports  or  elementary  writers;  it  does  not 
dies!  It  is  so  classed  by  philosophical  and  legal  depend  upon  tradition;  it  is  not  handed  down 
writers.  Bentham's  Rationale  of  Judicial  Evi-  from  memory  or  through  successive  generations, 
dence,  the  most  profound  and  original  work  ever  as  if  there  were  no  written  language;  but  it  is 
written  upon  this  subject,  proceeds  upon  that  preserved  in  writing.  Whatever  has  been  once 
classification:  'The  system  of  procedure,'  says  written  can  be  written  again;  wherever  seat- 
he,  "judicial  procedure,  the  system  of  adjective  tered,  it  can  be  found,  gathered,  digested,  recon- 
law,  is  a  means  to  an  end.  That  end  is  or  ought  ciled,  and  arranged  in  one  book,  consisting  of  a 
to  be  the  execution  of  the  commands  issued,  the  series  of  propositions.  Such  a  book  is  a  code, 
fulfillment  of  the  predictions  delivered,  of  the  The  codes  of  other  countries  have  been  thus 
engagements  taken,  by  a  system  of  the  substivn-  framed.  It  was  not  expected,  it  could  not  be 
tive  law;  the  system  composed  of  all  the  other  expected,  that  they  would  come  forth  perfect  at 
branches  of  the  body  of  law  put  together.  first;  but  time  and  experience  wrought  the  neces- 
2  Fair.— 118 
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Bary  amendments,  and  the  results  are  great 
national  works.  , 

"One  of  the  most  distinguished  members  ol 
the  Council  of  State  under  Napoleon,  and  one 
who  bore  a  part  in  a  revision  of  the  French 
codes,  Count  Real,  wrote,  a  few  years  since,  to 
the  late  eminent  reformer,  William  Sampson,  of 
New  York,  in  these  terms: 

"'Courage;  persevere  in  the  support  of  writ- 
ten reason  against  precedents  and  vague  tradi- 
tions. If  law  had  no  foundation  but  precedents, 
all  crimes  and  injuries  would  have  remained  un- 
punished and  unredressed  from  the  creation  until 
this  day.  The  first  judgment  must  have  been 
jruided  by  reason.  Has  reason  lost  its  power? 
Precedents  have  been  made  by  lawyers,  as  arti- 
cles of  faith  by  divines.  But,  whatever  re- 
spect I  may  entertain  for  religion,  I  have  not 
the  same  reverence  for  the  decisions  of  judges. 
I  do  not  believe  that  the  march  of  the  human 
mind  is  retrograde.  ...  Do  as  we  did,  but  do 
it  better,  profiting  by  our  mistakes.  Let  four 
or  five  good  heads  be  united  in  a  commission  to 
frame,  in  silence,  the  project  of  a  code.  It  is 
not  so  difficult  a  task.  It  is  only  to  consult  to- 
gether and  to  select.     Do  with  your  best  authors 


as  we  did  with  ours,  and  principally  with  Po- 
thier's  treatise  on  Obligations,  which  we  simply 
converted  into  articles  of  our  code.  This  project 
once  formed,  submit  it  disputationibus  eorum, 
and  you  come  to  a  result.  As  long  as  nothing 
is  written,  nothing  will  be  done;  but  you  will 
gain  something  the  moment  you  have  a  written 
text  for  the  groundwork  of  your  discussions, 
how  imperfect  soever  it  may  be  at  first.  Our 
code  was  far  from  being  adopted  as  it  was  origi- 
nally proposed  in  the  entire.  I  doubt  whether 
one  hundred  articles  were  preserved  in  the  form 
in  which  they  were  presented.  It  will  require 
ardent  hearts,  and  cool  heads,  and  resolved  in- 
dustry, for  such  a  work.  With  these,  I  think 
you  will  not  fail  of  complete  success.'  " — Report 
of  New  York  Code  Commissioners  on  New  York 
Code  of  Civil  Procedure. 

In  1851  the  legislature  of  this  state  adopted 
the  major  portion  of  the  provisions  of  the  New 
York  code  relating  to  evidence,  and  incorpo- 
rated the  provisions  so  adopted  into  the  Prac- 
tice Act.  The  commissioners  have  taken  those 
provisions,  and  made  them  the  basis  of  Part  IV 
of  this  code,  and  have  supplied  the  omitted 
portion. 


PART  IV. 

EVIDENCE. 

General  Definitions  and  Divisions.     §§  1823-1839. 
Title  I.     General  Principles  of  Evidence.     §§  1844-1870. 
II.     Kinds  and  Degrees  of  Evidence.     §§  1875-1978. 
III.     Production  of  Evidence.     §§  1981-2054. 
IV.     Effect  of  Evidence.     §  2061. 
V.     Rights  and  Duties  of  Witnesses.     §§  2064-2070. 
VI.    Evidence  in  Particular  Cases,  and  Miscellaneous  and  General 
Provisions.     §§  2074-2104. 

(1875) 
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§§  1823-1825 


GENERAL  DEFINITIONS  AND  DIVISIONS. 


1823.  Definition  of  evidence. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  evidence  ^  vi-  v 

1826.  Degree  of  certainty  required  to  eBtablisli 

facts. 

1827.  Four  kinds  of  evidence  specmed. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Primary  evidence  defined. 
183o!  Secondary  evidence  defined. 


§  1831.  Direct  evidence  defined. 

§  1832.  Indirect  evidence  defined. 

§  1833.  Prima  facie  evidence  defined. 

§1834.  Partial  evidence  defined. 

§  1835.  Satisfactory  evidence  defined. 

I  1836.  Indispensable  evidence  defined. 

§  1837.  Conclusive  evidence  defined. 

§  1838.  Cumulative  evidence  defined. 

§  1839  Corroborative  evidence  defined. 


8  1823  Definition  of  evidence.  Judicial  evidence  is  the  means,  sanctioned 
by  law,  of  ascertaining  in  a  judicial  proceeding  the  truth  respecting  a 
question  of  fact. 


Evidence. 

1.  Law  of.    Post,  §  1825. 

2.  Kinds  of.    Post,  §  1827. 

3.  Degrees  of.    Post,  §§  1828  et  seq. 

4.  Relevancy  of.    Post,  §§  1868,  1870. 

5.  Production  of.     Post,  §  1825,   subd.   3. 

6.  Value  and  effect  of.     Post,  §  1825,  subd.  5. 
Legislation  §  1823.      Enacted  March  11,  1873. 


CODE  COMMISSIONERS'  NOTE.  Evidence, 
in  legal  acceptation,  includes  all  the  means  by 
which  any  alleged  matter  of  fact,  the  truth  of 
which  is  submitted  to  investigation,  is  estab- 
lished or  disproved.  Schloss  v.  His  Creditors  31 
Cal  201;  1  Greenleaf  on  Evidence,  p.  1;  \\  ills 
on  Circumstantial  Evidence,  p.  2 ;  1  Starkie  on 
Evidence,  p.  10;  1  Phillipps  on  Evidence,  p.  1. 


§  1824.    Definition  of  proof. 
ment  of  a  fact  by  evidence. 

Proof. 

1.  Degree  required.    Post,  §  1826. 

2.  Order  of.    Ante,  §  607;  post,  §  2042. 

3.  Extent  of.    Post,  §§  1867,  1869. 

4.  Limits  of.    Post,  §§  1868,   1870. 

5.  Burden  of.    Post,  §§  1869,   1981. 

Legislation  §  1824.      Enacted  March  11.  1873. 

CODE  COIVIMISSIONERS'  NOTE.      There  is  an 

obvious  difference   between   the  words   "evidence" 


Proof  is  the  effect  of  evidence,  the  establish- 


and  "proof."  Evidence,  in  its  legal  acceptation, 
includes  the  means  by  which  any  alleged  matter 
of  fact,  the  truth  of  which  is  submitted  to  in- 
vestigation, is  established  or  disproved.  Proof 
is  the  effect  or  result  of  evidence.  Schloss  v. 
His  Creditors,  31  Cal.  203;  1  Greenleaf  on  Evi- 
dence p  1  ■  Wills  on  Circumstantial  Evidence,  p. 
2-  1  Starkie  on  Evidence,  p.  10;  1  Phillipps  on 
Evidence,  p.  1;  Whately's  Logic,  B.  4,  chap.  3, 
§1. 

§  1825.     Definition  of  law  of  evidence.     The  law  of  evidence,  which  is  the 
subject  of  this  part  of  the  code,  is  a  collection  of  general  rules  established  by 

law: 

1.  For  declaring  what  is  to  be  taken  as  true  without  proot ; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are  disputable 
and  those  which  are  conclusive ;  and, 

3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of  evidence. 

and  degrees  of  men;  our  lives,  our  liberty,  and 
our  property  are  all  concerned  in  the  support  of 
these  rules,  which  have  been  matured  by  the 
wisdom  of  ages,  and  are  now  reversed  for  their 
antiquity,  and  the  good  sense  in  which  they  are 
founded.  They  are  not  rules  depending  on  tech- 
nical refinements,  but  upon  good  sense,  and  the 
preservation  of  them  is  the  first  duty  of  the 
judges.'  King  v.  Eriswell,  3  Term  Rep.  721;  100 
Eng.  Reprint,  815. 

"The  same  Lord  Kenyon,  in  Bent  v.  Baker,  3 
Term  Rep.  32,  34;  100  Eng.  Reprint,  440:  'I  pre- 
mise, with  mentioning  what  was  said  by  Lord 
Mansfield  on  this  subject,  that  the  old  cases,  upon 
the  competency  of  witnesses,  have  gone  upon  very 
subtle  grounds.  I  must  acknowledge  that  there 
have  been  various  opinions  upon  this  subject,  and 
that  it  is  impossible  to  reconcile  all  the  cases.' 

"Ashhurst :  'There  is  so  great  a  contradiction 
in  decisions  respecting  the  boundaries  of  evi- 
dence, that  I  rather  choose  to  give  my  opinion 
on  the  particular  circumstances  of  the  case,  than 
to  lay  down  any  general  rule  on  the  subject.'  3 
Term  Rep.  p.  34. 

"Buller,  on  ,he  same  occasion:  'This  case  in- 
volves in  it  the  question  which  has  been  so  re- 
peatedly agitated  in  courts  of  law,  what  objections 
go  to   the  credit  and  what  to  the   competency  of 


Subd.  2.  Presumptions.  Post,  §§  1959,  1961- 
1963,  and  notes. 

Subd.  3.  Production  of  evidence.  Post,  §§  1981- 
2054. 

Subd.  4.  Exclusion  of  evidence.  Post,  §§  1867, 
1868. 

Subd.  5.  Value  and  effect  of  evidence.  Post, 
§  2061. 

Legislation    §    1825.      1.   Enacted     March     11, 

187a 

2.  Amendment  by  Stats.  1901,  p.  239;  un- 
constitutional.    See  note  ante,  §  5. 

CODE  COMMISSIONERS'  NOTE.  It  is  some- 
times said  of  the  law  of  evidence,  as  of  the  other 
branches  of  the  law,  that  its  rules  are  well  de- 
fined, well  understood,  and  stable.  The  entire 
opposite  would  be  nearer  the  truth.  The  books 
abound  with  contradictory,  fluctuating,  and  in- 
consistent opinions.  The  following  may  be  taken 
as  specimens : 

"Lord  Mansfield  said,  in  the  case  of  Lowe  v. 
Joliffe,  1  W.  Bl.  366;  96  Eng.  Reprint,  204, 
'We  don't  now  sit  here  to  take  our  rules  of  evi- 
dence from  Siderfin  or  Keble.' 

"Lord  Kenyon:  'All  questions  upon  the  rules 
of  evidence  are  of  vast  importance  to   all  orders 
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(he    witness;    than    which,    no    question    is    more 
perplexed."  .        . 

"Grose  once  said:  'The  distinction  between 
competency  and  credit  is  by  no  means  accurately 
settled.  In  many  of  the  books,  the  shade  between 
them    is    so    liKht,    that    the    boundaries    of    either 


can  hardly  be  perceived;  but  in  all  the  books 
which  treat  of  evidence  there  are  certain  tech- 
nical rules  laid  down  which  are  highly  beneficial 
to  the  public,  and  ought  not  to  be  departed 
from.'  "  See  New  York  Reported  Code  of  Civil 
Procedure,  §  1661. 


S  1826.  Degree  of  certainty  required  to  establish  facts.  The  law  does  not 
require  demonstration ;  that  is,  such  a  degree  of  proof  as,  excluding  possibil- 
ity of  error,  produces  absolute  certainty ;  because  such  proof  is  rarely  pos- 
sible. Moral  certainty  only  is  required,  or  that  degree  of  proof  which 
produces  conviction  in  an  unprejudiced  mind 

Proof.    Ante,  §  18:4. 

Legislation  §  1826.      Enacted  March  11,  1873. 

Degree  of  proof  required.  Such  a  degree 
of  proof  as,  excluding  possibility  of  error, 
produces  absolute  certainty,  is  never  re- 
quired (Freese  v.  Hibernia  Sav.  &  L.  Soc, 
139  Cal.  392;  73  Pac.  172);  and  the  "moral 
certainty"  required  by  this  section  is  pro- 
duced when  a  matter  is  proved  to  the  satis- 
faction of  a  jury  by  a  preponderance  of  evi- 
dence. Treadwell  v.  Whittier,  80  Cal.  574; 
13  Am.  St.  Rep.  175;  5  L.  R.  A.  498;  22  Pac. 
266.  In  civil  cases,  the  aflSrmative  must  be 
proved,  and,  where  the  evidence  is  conflict- 
ing, by  a  preponderance  of  the  evidence 
(Cooper  V.  Spring  Valley  Water  Co.,  16 
Cal.  App.  17;  116  Pac.  298);  but  the  plain- 
tiff is  not  required,  in  any  civil  action  in 
which  a  crime  is  involved,  to  prove  it  with 
the  same  certainty  that  is  required  in  a 
criminal  prosecution,  where  the  sole  object 
is  punishment.  Cooper  v.  Spring  Valley 
Water  Co.,  16  Cal.  App.  17;  116  Pac.  298. 
In  determining  the  separate  character  of 
property  acquired  by  either  spouse  after 
marriage,  only  that  degree  of  proof  which 
produces  conviction  in  an  unprejudiced 
mind  is  required,  and  evidence  that  ordi- 
narily produces  such  conviction  is  satisfac- 
tory. Estate  of  Pepper,  158  Cal.  619;  31 
L.  R.  A.  (N.  S.)  1092;  112  Pac.  62.  A 
second  certificate  of  incorporation,  signed 
by  the  secretary  of  state,  merely  reciting 
that  articles  of  incorporation  were  filed  in 
his  ofiBce,  on  which  a  certificate  of  incor- 
poration thereof  was  issued  by  him,  is  not 
admissible  proof  of  a  first  certificate,  and 
fails  to  prove  a  compliance  with  the  law. 
Wall  V.  Mines,  130  Cal.  27;  62  Pac.  386. 
In  an  action  to  condemn  a  strip  of  land 
for  the  alteration  of  a  public  road,  the 
original  petition  and  report  were  properly 
admitted  in  evidence.  Mendocino  County 
V.  Peters,  2  Cal.  App.  24;  82  Pac.  1122. 
Evidence  that  the  defendant  was  cautioned 
by  a  skilled  mechanic,  who  had  repaired 
his  elevator,  that  he  was  running  it  care- 
lessly, is  competent  and  material  to  show 
a  knowledge  by  the  defendant  that  he  was 
operating  such  elevator  incautiously  and 
carelessly.  Treadwell  v.  Whittier,  80  Cal. 
574;  13  Am.  St.  Rep.  175;  5  L.  R.  A.  498; 
22  Pac.  266.  In  an  action  for  damages  sus- 
tained through  the  fall  of  an  elevator,  the 
plaintiff  need  only  prove  that  he  sustained 
the    injury    by    the    breaking    of    the    ma- 


hinery  by  which  he  was  carried,  and  that 
such  machinery  was  under  the  control  and 
management  of  the  defendant,  in  order  to 
make  a  case  raising  a  presumption  of  negli- 
gence; the  burden  is  then  thrown  on  the 
defendant  to  show  that  he  was  not  guilty 
of  negligence,  by  proof  that  the  injury  was 
caused  by  inevitable  casualty,  or  proof  of 
any  fact  relieving  him  from  responsibility. 
Treadwell  v.  Whittier,  80  Cal.  574;  13 
Am.  St.  Rep.  175;  5  L.  R.  A.  498;  22  Pac. 
266. 

Instructions  to  jury.  Where  the  court  in- 
structs the  jury  that  the  plaintiff  must 
prove  negligence  to  the  satisfaction  of  the 
jury  by  a  preponderance  of  evidence,  it  is 
not  error  to  refuse  to  instruct  them  further, 
that  the  plaintiff  must  make  such  proof  to 
a  moral  certainty.  Treadwell  v.  Whittier, 
80  Cal.  574;  13  Am.  St.  Rep.  175;  5  L.  R.  A. 
498;  22  Pac.  266.  An  instruction,  in  the 
language  of  this  section,  must  be  read  in 
connection  with  other  instructions  requir- 
ing the  proof,  in  a  criminal  case,  to  be  be- 
yond all  reasonable  doubt.  People  v.  Wah 
Hing,  15  Cal.  App.  195;  114  Pac.  416; 
People  V.  Hatch,  163  Cal.  368;  125  Pac. 
907. 

Almanac,  judicial  notice  of  facts  in. 
The  fact  for  the  proof  of  which  an  almanac 
is  offered  in  evidence  is  one  of  those  facts 
of  which  the  court  may  take  judicial 
notice:  formal  proof  of  it  is  unnecessary. 
People  V.  Chee  Kee,  61  Cal.  404. 

Amount  of  evidence  required  to  prove  crime  in 
civil  action.  See  notes  20  Am.  Rep.  420;  95  Am. 
Dec.  325. 

Preponderance  of  evidence  all  that  is  required 
in  any  civil  action.    See  note  48  Am.  Rep.  675. 

CODE  COMMISSIONERS'  NOTE.  In  the  ordi- 
nary affairs  of  life  we  do  not  require  demonstra- 
tive evidence,  because  it  is  not  consistent  with 
the  nature  of  the  subject,  and  to  insist  U]ion  it 
would  be  unreasonable  and  absurd.  The  most 
that  can  be  alnrmed  of  such  things  is,  that  there 
is  no  reasonable  doubt  concerning  them.  The 
true  question,  therefore,  in  trials  of  fact,  is,  not 
whether  it  is  possible  that  the  testimony  may  be 
false,  but  whether  there  is  sufficient  probability 
of  its  truth;  that  is,  whether  the  facts  are 
shown  by  satisfactory  evidence.  Things  estab- 
lished by  satisfactory  evidence  are  said  to  be 
proved.  1  Greenleaf  on  Evidence,  p.  1  ;  see  also 
Gambler's  Guide  to  the  Study  of  Moral  Evidence, 
pp.  121—196.  As  mathematical  or  absolute  cer- 
tainty is  seldom  to  be  attained  in  human  affairs, 
reason  and  public  utility  require  that  judges,  and 
all  mankind,  in  forming  their  opinion  of  the 
truth  of  facts,  shmild  be  regulated  by  the  su- 
perior number  of  probabilities  on  the  one  side  or 
the  other;  whether  the  amount  of  these  probabili- 
ties be  expressed  in  words  and  arguments,  or  by 
figures  and  numbers.     The  principal  difference  to 
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be  remarked  between  civil  and  criminal  cases  with 
reference  to  the  modes  of  proof  by  direct  or  cir- 
cumstantial evidence  is,  that,  in  the  former, 
where  civil  riphts  are  ascertained,  a  less  defrrfe 
of  probability  may  be  safely  adopted,  as  a  Brnund 
of  judgment,  than  in  the  latter  case,  which  affects 
life  and  libertv.  In  criminal  prosecutions  the 
circumstantial  evidence  should  be  such  as  to  pro- 
duce nearly  the  same  degree  of  certainty  as  that 
which    arises   from   direct    testimony,    and   to    ex- 

§  1827.     Four  kinds  of  evidence  specified 

dence : 

1.  The  knowledge  of  the  court ; 

2.  The  testimony  of  witnesses ; 
Writings ; 
Other  material  objects  presented  to  the  senses 


elude  a  rational  probability  of  innocence.  Doubt- 
less the  circumstances  ought  to  be  of  sucn  a 
nature  as  not  to  be  reasonably  accounted  for  on 
the  supposition  of  the  prisoner's  innocence,  but 
perfectly  reconcilable  with  the  supposition  of  ihe 
prisoner's  guilt.  1  Phillipps  on  Evidence,  chap. 
10  and  notes;  3  Starkie  on  Evidence,  p.  481; 
Plunkefs  Case,  3  City  Hall  Rec.  (X.  Y.)  137; 
Atwood's  Case,  4  City  Hall  Rec.  (N.  Y.)  91. 


There  are  four  kinds  of  evi- 


3. 
4. 

Subd.  1.  Knowledge  of  court.    Post,  §  1875. 
Subd.  2.  Witnesses.    Post,  §§  1878-1884. 
Subd.  3.  Writings.    Post,  §§  1837-1951. 
Subd.  4.  Other  material  objects.    Post,  §  1954. 

Legislation  g  1827.     Enacted  March  11,  1873. 

Judicial  notice,  resort  to  what  sources. 

The  court  has  the  right  to  resort  to  an 
almanac,  or  any  other  book  of  reference, 
of  which  it  may  take  judicial  notice,  where 
his  information  is  not  sufficiently  full  and 
precise  to  induce  him  to  act  upon  it,  and 

§  1828.     Several  degrees  of  evidence  specified 
of  evidence: 

1.  Primary  and  secondary. 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  conclusive. 

Legislation    g    1828.      1.  Enacted     March     11,        substituting  (1)  in  subd^  1,  "primary"  for 


evi- 


Ma- 


knowledge    thus    acquired     would    be 
dence.     People  v.  Chee  Kee,  61  Cal.  404. 

Material  objects  admissible  when, 
terial  objects,  cognizable  by  the  senses, 
are  admissible;  and  whether  a  separable 
part  of  a  product  offered  in  evidence  is  a 
fair  sample  thereof,  goes  only  to  the 
weight  of  the  evidence,  and  not  to  its  ad- 
missibilitv.  Thomas  Fruit  Co.  v.  Start, 
107  Cal.  206;  40  Pac.  336. 

CODE  COMlVnSSIONERS'  NOTE.    This  classifi- 
cation is  new. 

There  are  several  degrees 


IS  T/i. 

3.   Amended  by  Code  Amdts.  18T3-74,  p.  379, 


nal,"     and 

"primary." 


(2)    in    subd.    3,    "prima 


origi- 
facie"    for 


§  1829.  Primary  evidence  defined.  Primary  evidence  is  that  kind  of 
evidence  which,  under  every  possible  circumstance,  affords  the  greatest  cer- 
tainty of  the  fact  in  question.  Thus,  a  written  instrument  is  itself  the  best 
possible  evidence  of  its  existence  and  contents. 


Legislation  §  1829.  1.  Enacted  March  11, 
1873,  and  then  read:  "Original  evidence  is  an 
original  writing  or  material  object  introduced  in 
evidence."  _. 

3.  Amended  by  Code  Amdts.  1873-74,  p.  379, 

Incorporation,  best  evidence  of.  A  cer- 
tificate of  incorporation  is  not  only  the 
best  possible  evidence  of  its  contents,  but 
the  best  evidence  •  of  a  company's  incor- 
poration. Creditors'  Union  v.  Lundy,  16 
Cal.  App.  SG";  117  Pac.  624. 

CODE  COMMISSIONERS'  NOTE.  Original  evi- 
dence would  correspond  with  the  definition  of 
primary  evidence,  as  given  by  Mr.  Greenleaf.  so 
far  as  it  is  "ihe  best  evidence  or  that  kind  of 
proof  which  affords  the  greatest  certainty  of  the 
fact  in  question,  the  instrument  itself  being 
always  regarded  as  the  primary  or  best  possible 
evidence  of  its  existence  and  contents.  Until  it 
is  shown  that  the  production  of  the  orisrinal  evi- 
dence is  out  of  the  party's  power,  no  other  proof 
of  the  fact  is,  in  general,  admitted.  See  §§  1855, 
1856,  post,  and  notes;  see  Greenleaf  on  Evidence, 
p  121,  and  notes;  Sebree  v.  Dorr,  9  Wheat. 
(U  S.)  558;  6  L.  Ed.  160:  Hart  v.  Yunt.  1 
Watts  (Pa  ),  253.  Copies  sometimes  regarded  as 
original  evidence.  See  §  1947,  post.  The  rule  is. 
that  the  best  evidence  which  the  nature  of  the 
case  is  susceptible  of  must  be  adduced.    McCann 


.  Beach,  2  Cal.  25.  The  word  "original"  is 
given,  in  Worcester's  Dictionary,  as  a  synonym 
for  "primary."  Probably,  original  evidence,  as 
defined  by  this  section,  would  include  almost  all 
that  evidence  which  has  heretofore  been  included 
by  Messrs.  Greenleaf,  Starkie,  and  Phillipps, 
under  the  term  "primary  evidence,"  or  "the  best 
evidence."  Mr.  Phillipps  uses  the  terms  "origi- 
nal" and  "primary"  evidence  as  synonymous,  and 
in  opposition  to  "secondary"  evidence.  Best  on 
Evidence  (§  89)  says:  "The  terms  'primary'  and 
'secondary'  evidence  are  used  by  our  law  in  the 
limited  sense  of  the  oricrinal  and  derivative  evi- 
dence of  unwritten  documents."  And  again,  the 
same  author  defines  "original  evidence"  to  be  that 
which  "has  an  independent  probative  force  of 
its  own."  So  that  we  may  safely  say,  that  the 
term  "original  evidence,"  as  used  in  §  1829,  cor- 
responds to  the  term  "primary  evidence"  as 
heretofore  used.  In  general,  primary  evidence 
is  defined  to  be.  "the  best  evidence  or  that  proof 
which  most  certainly  exhibits  the  true  state  of 
facts  to  which  it  relates."  The  law  requires 
this,  and  rejects  secondary  or  inferior  evidence, 
when  it  is  attempted  to  be  substituted  for  evi- 
dence of  a  higher  or  superior  kind.  McCann  v. 
Beach,  2  Cal.  25.  For  instance,  if  a  written  con- 
tract is  to  be  proved,  it  is  requisite  to  produce 
the  original  writing,  if  it  is  to  be  obtained:  and 
in  that  case  no  copy  or  inferior  evidence  will  be 
received.  See  §§  1S55,  1856,  and  1947,  post,  and 
notes.     There  would  be  grounds  for  a  reasonable 
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suspicion  that  the  substitution  of  inferior  for 
better  evidence  arose  from  sinister  motives,  and 
an  apprehension  that  the  best  evidence,  if  pro- 
duced, would  alter  the  case  to  the  prejudice  of 
the  party.  This  rule  relates,  not  to  the  measure 
or  quantity  of  evidence,  but  only  to  its  quality, 
when  compared  to  some  other  evidence  of  su- 
perior degree.  Since  this  rule  refers  only  to  the 
quality,  and  not  the  quantity,  of  evidence,  it  is 
apparent  that  the  fullest  proof  that  the  case  ad- 
mits  of   is   not   necessary.      If    there    are    several 


eyewitnesses  to  a  fact,  it  may  be  proved  suffi 
ciently  by  only  one.  It  is  not  necessary  always, 
when  the  matter  to  be  proved  has  been  reduced 
to  writing,  that  the  writing  should  be  produced. 
For  instance,  though  the  narrative  of  a  fact  has 
been  taken  down  in  writing,  yet  the  fact  may  be 
proved  orally.  A  receipt  for  the  payment  of 
money,  it  has  been  held,  will  not  exclude  oral 
evidence  of  payment.  4  Esp.  213;  7  Barn.  &  C. 
611;  1  Camp.  439;  3  Barn.  &  Aid.  566;  see 
§  2075,  post ;  see  note  to  §  1830. 


§  1830.  Secondary  evidence  defined.  Secondary  evidence  is  that  which  is 
inferior  to  primary.  Thus,  a  copy  of  an  instrument  or  oral  evidence  of  its 
contents  is  secondary  evidence  of  the  instrument  and  contents. 

from  incompetent  parol  evidence.   See  note 
post,  §  1856. 

Proof  of  contents  of  writings,  by  parol. 
See  note  post,  §  1855. 
Hearsay  evidence.    See  note  post,  §  1870. 


a    writing,     evidence    of.     Post, 


Contents    of 
§§  1855,  1856. 

Legislation  §  1830.  1.  Enacted  March  11, 
187S},  and  then  read:  "Secondary  evidence  is  a 
COD.V  of  such  original  writing  or  object,  or  oral 
evidence  thereof." 

3.  Amended  by  Code  Amdts.  1873-74,  p.  379, 

Hearsay  evidence  admissible  when.  The 
admission  of  hearsay  evidence  as  to  bound- 
aries is  based  upon  necessity,  to  protect 
the  rights  of  private  parties  (Spencer  v. 
Clarke,  15  Cal.  App.  512;  115  Pac.  248); 
and  it  is  essential  to  the  admissibility  of 
hearsay  evidence  in  such  cases  that  the 
deceased  person  be  shown  to  have  been 
acquaintecl  with  the  true  boundary  line  be- 
tween the  parties:  in  the  absence  of  such 
knowledge,  his  declarations  should  be  ex- 
cluded as  inadmissible  hearsay.  Spencer 
V.  Clarke,  15  Cal.  App.  512;  115  Pac.  248. 
Upon  the  contest  of  a  will,  the  declara- 
tions of  one  legatee,  made  without  the 
presence  of  the  other  legatees,  are  hear- 
say, and  not  binding  upon  them.  Estate  of 
Lavinburg,  161  Cal.  536;  119  Pac.  915.  The 
averments  of  a  divorce  complaint,  made 
on  information  and  belief,  do  not  present 
anything  more  than  hearsay  testimony,  in- 
competent for  the  proof  of  a  fact.  KuU- 
man  etc.  Co.  v.  Superior  Court,  15  Cal.  App. 
276;  114  Pac.  589. 

Conflicting  declarations  admissible  when. 
Where  a  witness  has  failed  to  testify'  as 
expected,  the  deficiency  cannot  be  made 
good  by  the  offer,  in  evidence,  of  declara- 
tions made  by  that  witness  out  of  court. 
Estate  of  Dolbeer,  153  Cal.  652;  15  Ann. 
Cas.  207;  96  Pac.  206. 

Secondary  evidence  of  letter  admissible 
when.  Secondary  evidence  of  the  contents 
of  a  letter  from  the  plaintiff  to  the  defend- 
ant is  not  admissible,  where  no  previous 
demand  for  the  letter  and  refusal  to  de- 
liver it  is  shown.  Womble  v.  Wilbur,  3 
Cal.  App.  535;  86  Pac.  916.  The  testimony 
of  a  witness  as  to  the  contents  of  a  letter, 
without  proof  either  of  the  destruction  of 
the  letter,  or  that  the  witness  had  ever 
read  it,  is  inadmissible  hearsay.  Estate  of 
Donnellan,  164  Cal.  14;  127  Pac.  166. 

Foreign  corporation  records  proved  how. 
Oral  evidence  is  not  admissible  to  prove 
the  contents  of  the  minutes  of  a  foreign 
corporation.  Nixon  v.  Goodwin,  3  Cal.  App. 
358;  85  Pac.  169. 

Secondary  evidence  to  be  distinguished 


CODE  COMMISSIONERS'  NOTE.  See  §§  1855, 
1856,  1919,  1937,  post,  and  notes:  see  also  note 
to  §  1829,  ante.  Secondary  evidence  is  that  evi- 
dence which  is  admissible  when  the  original  evi- 
dence cannot  be  produced,  and  which  becomes, 
by  that  event,  the  best  evidence.  Armstrong  v. 
Morgan,  3  Yeates  (Pa.),  530.  But  it  must  clearly 
appear  that  the  original  evidence  is  not  obtain- 
able. The  person  having  the  original  must  be 
applied  to.  In  case  the  opposite  party  has  the 
original  in  his  possession,  notice  to  produce  such 
original  evidence  must  be  proved,  before  the 
secondary  evidence  will  be  admitted.  See  §§  1937, 
1938,  post,  and  notes,  see  also  §  1000,  ante; 
Grimes  v.  Fall,  15  Cal.  63;  Poole  v.  Gerrard,  9 
Cal.  593;  Burke  v.  Table  Mountain  Water  Co., 
12  Cal.  403.  If  there  was  a  counterpart  of  the 
original,  it  should  be  produced,  before  a  mere 
copy  or  oral  testimony  is  admitted.  The  King  v. 
Inhabitants  of  Castleton,  6  Term  Rep.  236.  If 
there  is  no  counterpart,  a  copy  may  be  proved  in 
evidence  by  witnesses  who  know  that  it  is  a  copy 
from  having  compared  it  with  the  original.  Bul- 
ler's  Trials  at  Nisi  Prius,  p.  254 :  Eden  v.  Chal- 
kill,  1  Kebl.  117;  Meyer  v.  Barker,  6  Binn. 
(Penn.)  234;  Rolf  v.  Dart,  2  Taunt.  52;  But- 
trick  V.  Allen,  8  Mass.  273;  5  Am.  Dec.  105. 
Secondary  evidence  of  the  contents  of  a  deed 
or  grant  is  admissible,  where  the  possession  of 
the  original  is  traced  to  the  possession  of  a 
party  not  in  the  state.  Gordon  v.  Searing,  8  Cal. 
49.  Secondary  evidence  must  always  be  received 
with  caution,  and  then  not  until  every  means  is 
shown  to  be  exhausted  in  the  effort  to  procure 
that  which  is  superior.  Norris  v.  Russell,  5  Cal. 
249.  It  has  been  held  that  there  are  no  degrees 
in  secondary  evidence;  and  when  a  party  has  laid 
the  foundation  for  such  evidence,  he  may  prove 
the  contents  of  a  deed  by  parol,  although  it  ap- 
pears that  an  attested  copy  is  in  existence. 
Brown  v.  Woodman,  6  Car.  &  P.  206.  In  the 
case  of  Doe  v.  Ross,  in  t^e  Exchequer,  where 
proper  notice  to  produce  an  original  document 
had  been  given  without  success,  it  was  held  that 
ihe  party  giving  the  notice  was  not  afterwards  re- 
stricted as  to  the  nature  of  the  secondary  evi- 
dence he  would  produce  of  the  contents  of  the 
document;  and  therefore,  having  offered  an  at- 
tested copy  of  the  deed  in  that  case,  which  was 
inadmissible  in  itself  for  want  of  a  stamp,  it 
was  held  that  it  was  competent  for  him  to 
abandon  that  mode  of  proof,  and  to  resort  to  parol 
testimony — there  being  no  degrees  in  second- 
ary evidence — for  when  once  the  original  is 
accounted  for,  any  secondary  evidence  whatever 
may  be  resorted  to  by  the  party  seeking  to  use 
the  same.  See  Doc  v.  Ross,  8  Dowl,  389;  7  M.  & 
W.  102;  Doe  v.  jack,  1  Allen,  476.  The  Amer- 
ican doctrine,  as  deduced  from  various  authori- 
ties, seems  to  be  this:  that  if,  from  the  nature 
of  the  case  itself,  it  is  manifest  that  a  more 
satisfactory  kind  of  secondary  evidence  exists,  the 
party  will  be  required  to  produce  it;  but  that, 
where  the  nature  of  the  case  does  not,  of  itself, 
disclose  the  existence  of  such  better  evidence,  the 
objector  must   not   only   prove   its  existence,   but 
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also  must  prove  that  it  was  known  to  the  other 
party  in  season  to  have  been  produced  at  the 
trial.  Thus,  where  the  recvird  of  a  conviction 
was  destroyed,  oral  proof  of  its  existence  was  re- 
jected, because  the  law  n  quind  a  transcript  to 
be  sent  to  the  court  of  Exchequer,  which  was 
better  evidence.  Hilts  v.  Colvin,  14  Johns.  182. 
So  a  grant  of  letters  of  administration  was  pre- 
sumed after  proof,  from  the  records  of  various 
courts,  of  the  administrator's  recognition  there, 
and  his  acts  in  that  capacity.  Battles  v.  HoUey, 
6  Greenl.  (Me.)  145.  And  where  the  record- 
books  were  burnt  and  mutilated,  or  lost,  the 
clerk's  docket  and  the  journals  of  the  judpes  have 
been  deemed  the  next  best  evidence  of  the  con- 
tents of  the  record.  Cook  v.  Wood,  1  McCord 
(S.  C.)  139;  Lyons  v.  Gregorv.  3  Hen.  &  M. 
(Va.)  237;  Lowry  v.  Cady,  4  Vt.  504;  24  Am. 
Dec.  628;  Doe  v.  Greenlee,  10  N.  C.  281.  In  all 
these  and  the  like  cases,  the  nature  of  the  fad 
to  be  proved  plainly  discloses  the  existence  of 
some  evidence  in  writing,  of  an  official  character, 
more  satisfactory  than  mere  oral  proof;  and 
therefore  the  production  of  such  evidence  is  de- 
manded. Such,  also,  is  the  view  taken  by  Lord 
Chief  Baron  Gilbert.  See  Lofft's  Gilbert  on  Evi- 
dence, p.  5;  see  also  Collins  v.  Maule,  8  C.  &  P. 
502;  Everingham  v.  Roundell,  2  M.  &  Rob.  138; 
Harvey  v.  Thomas,  10  W.itts  (Pa.),  63;  36  Am. 
Dec.  141.  But  where  there  is  no  ground  for 
legal  presumption  that  better  secondary  evidence 
exists,  and  proof  is  received,  which  is  not  inad- 
missible by  other  rules  of  law,  unless  the  ob- 
jecting party  can  show  that  better  evidence  was 
previously  known  to  the  other,  and  might  have 
been  produced;  thus  subjecting  him,  by  positive 
proof,  to  the  same  imputation  of  fraud  which 
the  law  itself  presumes  when  primary  evidence 
is  withheld.  Thus,  where  a  notarial  copy  was 
called  for,  as  the  best  evidence  of  the  contents 
of  a  lost  note,  the  court  held  that  it  was  suffi- 
cient for  the  party  to  prove  the  note  by  the  best 
evidence  actually  in  his  power;  and  that  to  re- 
quire a  notarial  copy  would  be  to  demand  that 
of  the  existence  of  which  there  was  no  evidence, 
and  which  the  law  would  not  presume  was  in 
the  power  of  the  part.v,  it  not  being  necessary  that 
a  promissorv  note  should  be  protested.  Renner  v. 
Bank  of  Columbia,  9  Wheat.  582;  6  L.  Ed.  166; 
Den  V.  McAllister,  7  N.  J.  L.  46;  United  States 
V.  Britfon,  2  Mason,  464,  468;  Fed.  Cas.  No. 
14650.      But    where    it    was    proved    that    a    copy 

§  1831.  Direct  evidence  defined.  Direct  evidence  is  that  which  proves 
the  fact  in  dispute,  directly,  without  an  inference  or  presumption,  and  which 
in  itself,  if  true,  conclusively  establishes  that  fact.  For  example :  if  the  fact 
in  dispute  be  an  agreement,  the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 


existed  of  a  note,  he  was  held  bound  to  prove 
it  by  the  copy.  Hut  if  the  party  has  voluntarily 
destroyed  the  instrument,  he  is  not  allowed  to 
prove  its  contents  by  secondary  evidence,  until 
he  has  repealed  every  inference  of  a  fraudulent 
design  in  its  destruction.  Blade  v.  Noland,  12 
Wend.  173;  27  Am.  Dec.  126.  So  where  the  sub- 
scribing witness  to  a  deed  is  dead,  and  his  hand- 
writing cannot  be  proved,  the  next  best  evidence 
is  proof  of  the  handwriting  of  the  grantor,  and 
this  is  therefore  required.  Clarke  v.  Courtney, 
5  Pet.  (U.  S.)  319;  8  L.  Ed.  140.  But  in  New 
York,  proof  of  the  handwriting  of  the  witness 
himself  is  next  demanded.  Jackson  v.  Waldron, 
13  Wend.  178.  See  Greenleaf  on  Evidence,  §  575. 
But  where  a  deed  was  lost,  the  party  claiming 
under  it  was  not  held  bound  to  call  the  subscrib- 
ing witnesses,  unless  it  could  be  shown  that  he 
previously  knew  who  they  were.  Jackson  v.  Vail, 
7  Wend.  125.  So  it  was  ruled  by  Lord  Kenyon, 
in  Keeling  v.  Ball.  Peake's  Ev.  App.  78.  In 
Gillies  v.  Smither.  2  Stark.  528,  the  point  does 
not  seem  to  have  been  considered;  but  the  case 
turned  on  the  state  of  the  pleadings,  and  the 
want  of  any  proof  whatever  that  the  bond  in 
question  was  ever  executed  by  the  intestate. 
Greenleaf  on  Evidence,  p.  122.  By  §  1855,  post, 
it  seems  that  if  the  original  has  been  destroyed 
or  is  withheld  by  the  adverse  party,  proof  of 
the  contents  of  the  original  may  be  made  by 
either  a  copy  or  oral  evidence.  From  this,  and 
from  §  1937,  post,  it  would  seem  that  by  this 
code  there  are  no  degrees  in  secondary  evidence. 
For  example,  if  proof  is  made  of  the  loss  of  the 
original,  its  contents  may  be  proved  either  by 
a  copy  or  by  a  recital  of  its  contents  in  some 
authentic  document,  or  by  the  recollection  of  wit- 
nesses, at  the  option  of  the  party  offering  such 
evidence,  and  though  a  copy  might  exist,  yet 
the  party  could  prove  the  original  by  the  recol- 
lection of  witnesses.  But  should  it  be  shown  by 
one  party  that  a  copy  of  the  original  was  known 
by  the  other  to  be  in  existence  and  obtainable, 
■Tnd  the  latter  party  should  still  attempt  to  prove 
the  original  by  the  recollection  of  witnesses  in- 
stead of  such  copy,  the  rub'  laid  down  in  §  2061, 
post,  "That  if  weaker  and  less  satisfactory  evi- 
dence is  offered,  when  it  appears  that  stronger 
and  more  satisfactory  was  within  the  power  of 
the  party,  the  evidence  offered  should  be  viewed 
with  distrust." 


Legislation  §  1831.      Enacted  March  11,  1873. 

Limitations  on  proof  of  perjury.  Upon  a 
trial  for  perjury,  direct  evidence  is  not 
limited  to  a  denia,!,  in  ipsissiniis  verbis,  of 
the  testimony  given  by  the  defendant,  but 
includes  any  positive  testimony  of  a  con- 
trary state  of  facts  from  that  sworn  to  by 
him  at  the  former  trial,  or  which  is  abso- 
lutely incompatible  with  his  evidence,  or 
physically  inconsistent  with  the  facts  so 
testified  to  by  him.  People  v.  Chadwick,  4 
Cal.  App.  C3;  87  Pac.  389. 

CODE  COMMISSIONERS'  NOTE.  Direct  evi- 
dence has  been  defined  to  be  that  means  of  proof 
which  tends  to  show  the  existence  of  a  fact  in 
question  without  the  intervention  of  the  proof 
of  any  other  fact;  it  is  that  evidence  which,  if 
believed,  establishes  the  truth  of  the  fact  in  is- 
sue, and  does  not  arise  from  any  presumption. 
Evidence  is  direct  and  positive,  when  the  very 
facts  in  dispute  are  communicated  by  those  who 
have  the  actual  knowledge  of  them  by  means  of 
their  senses.  1.  Phillipps  on  Evidence,  p.  116;  1 
Starkie  on  Evidence,  p.  19.  In  one  sense,  there 
is  but  little  direct  or  positive  proof,  or  such,  proof 


as  is  acquired  by  means  of  one's  own  sense;  all 
other  evidence  is  indirect  that  is  inferred  or  pre- 
sumptive. But,  in  common  acceptation,  direct 
and  positive  evidence  is  that  which  is  communi- 
cated by  one  who  has  actual  knowledge  of  the 
fact.  See  Bouvier's  Law  Diet.,  title  "Evidence." 
"In  trials  of  fact,"  says  Mr.  Greenleaf  (1  Green- 
leaf on  Evidence,  p.  13),  "it  will  generally  be 
found  that  the  fact  to  be  proved  is  either  directly 
attested  by  those  who  sjjcak  from  their  own  ac- 
tual and  personal  knowledge  of  its  existence,  or 
it  is  to  be  inferred  from  other  facts  satisfac- 
torily proved.  In  the  former  case,  the  proof 
rests  upon  our  faith  in  human  veracity,  sanctioned 
by  experience.  In  the  latter  case,  it  rests  on 
the  same  ground,  with  the  addition  of  the  ex- 
perienced connection  between  the  collateral  facts 
thus  proved  and  the  fact  which  is  in  controversy. 
The  facts  are,  in  both  cases,  directly  attested. 
In  the  former  case,  the  proof  applies  immediately 
to  the  factum  probandum,  without  any  interven- 
ing process,  and  it  is  therefore  called  direct  or 
positive  testimony.  In  the  latter  case,  as  the 
proof  applies  immediately  to  collateral  facts  sup- 
posed to  have  a  connection,  near  or  remote,  with 
the  fact  in  controversy,  it  is  termed  circumstan- 
tial, and  sometimes,  but  not  with  entire  accuracy, 
presumptive."  1  Greenleaf  on  Evidence,  p.  13. 
lly  this  code,  the  latter  would  he  included  within 
the   definition    of   indirect   evidence. 


^§  1832,  1833 
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the  ordinary  course  of  business  of  the  city 
with  regard  to  its  electric  lights,  and  to 
their  general  or  usual  condition  at  the  time 
and  place  of  the  commission  of  a  crime. 
People  V.  Kelly,  146  Cal.  119;  79  Pac.  846. 
Evidence  as  to  the  number  of  boxes  the 
witness  could  pack  furnishes  no  ground  for 
any  inference  as  to  how  many  the  defend- 
ant could,  and  is  properly  excluded,  where 
that  is  the  purpose  for  which  it  is  offered. 
People  V.  Miller,  7  Cal.  Unrep.  192;  78  Pac. 
227. 

CODE     COMMISSIONERS'     NOTE.     Indirect 

evidence  is  of  two  kinds — inferences  and  pre- 
sumptions. See  these  discussed  in  notes  to 
§§  1957  et  seq.,  post,  and  note  to  §  1831,  ante. 
Mr.  Starkie  defines  indirect  evidence  to  be  evi- 
dence "of  facts  collateral  to  the  disputed  fact, 
but  from  the  existence  of  vrhich  the  truth  of  the 
fact  in  dispute  may  be  inferred."  1  Starkie  on 
Evidence,  p.  67;  see  Best  on  Evidence,  pp.  25, 
400. 


§  1832.  Indirect  evidence  defined.  Indirect  evidence  is  that  which  tends 
to  establish  the  fact  in  dispute  by  proving  another,  and  which,  though  true, 
does  not  of  itself  conclusively  establish  that  fact,  but  which  affords  an  infer- 
ence or  presumption  of  its  eristence.  For  example:  a  witness  proves  an 
admission  of  the  party  to  the  fact  in  dispute.  This  proves  a  fact,  from  which 
the  fact  in  dispute  is  inferred. 

Indirect  evidence.    Post,  §§  1957-1963. 

Legislation  §  1832.      Enacted  March  11,  1873. 

Circumstantial  evidence  admitted  when. 
Evidence  is  indirect  as  well  as  direct;  it 
may  consist  of  inferences  and  presump- 
tions; and  evidence  may  be  given  of  any 
facts  from  which  the  facts  in  issue  are  pre- 
sumed, or  are  logically  inferable.  People 
V.  Connolly,  143  Cal.  394;  77  Pac.  177. 
Evidence  is  not  inadmissible  because  of  its 
being  circumstantial.  Murray  v.  Llewel- 
lyn Iron  Works  Co.,  4  Cal.  App.  41;  87 
Pac.  202. 

Indirect  evidence  limited  how.  Proof  is 
not  admissible,  as  indirect  evidence,  of  mat- 
ters to  which  the  plaintiff  was  not  a  party, 
and  which  occurred  without  his  knowledge 
or  hearing.  Gardner  v.  Dennison,  106  Cal. 
190;  39  Pac.  526.  It  is  competent,  in  a 
criminal  case,  for  the  prosecution  to  show 

§  1833.  Prima  facie  evidence  defined.  Prima  facie  evidence  is  that  which 
suffices  for  the  proof  of  a  particular  fact,  until  contradicted  and  overcome 
by  other  evidence.  For  example :  the  certificate  of  a  recording  officer  is 
prima  facie  evidence  of  a  record,  but  it  may  afterwards  be  rejected  upon 
proof  that  there  is  no  such  record. 

poration,  where  it  was  executed  by  the 
president  and  secretary,  and  has  the  cor- 
porate seal  attached.  Greve  v.  Echo  Oil 
Co.,  8  Cal.  App.  275;  96  Pac.  904. 

Trustee's  fraud  established  how.  Evi- 
dence of  the  fraud  of  a  trustee  must  be 
satisfactory,  within  the  rule  stated  in  this 
section.  Fox  v.  Hale  &  Norcross  Silver 
Mining  Co.,  5  Cal.  Unrep.  980;  53  Pac.  32. 
Intimate  acquaintance  established  how. 
A  witness  who  testifies  that  he  had  known 
the  testatrix  all  his  life,  had  met  her  once 
a  month  or  oftener,  and  had  observed  her 
appearance,  conduct,  and  conversation, 
shows  himself  to  be  prima  facie  an  inti- 
mate acquaintance.  Estate  of  Huston,  163 
Cal.  166;  124  Pac.  852. 

Justice's  docket  evidence  of  what.  A 
justice's  docket  is  admissible,  and  is  prima 
facie  evidence,  of  the  facts  therein  stated. 
Kriste  v.  International  Savings  etc.  Bank, 
17  Cal.  App.  301;  119  Pac.  666. 

Identity  and  authority  established  how. 
A  prima  facie  case  of  identity  and  au- 
thority may  be  made  out  by  circumstan- 
tial evidence.  Union  Construction  Co.  v. 
Western  Union  Tel.  Co.,  163  Cal.  298;  125 
Pac.  242. 

Overcoming  prima  facie  evidence  bj? 
other  evidence.    See  note  post,  §§  1920,  192G 

CODE   COMMISSIONERS'   NOTE.      It   will   be 

observed  th;it  iliis  definition  corresponds  with 
what  has  heretofore  been  known  as  prima  facie 
evidence.     See    Bouvier's    Law    Diet.,    title    "Evi- 


Disputable  presumption.    Post,  §  1963. 

1.   Enacted     March 


11. 


Legislation    §    1833. 
X8T2 

3.  Amended  by  Code  Amdts.  1873-74,  p.  379, 
substituting  "prima  facie"  for  "primary,"  in  both 
instances. 

Conclusiveness  of  certified  records.    The 

certificate  of  a  public  officer,  when  signed 
by  him,  is  an  official  record,  and  evidence 
of  all  the  facts  recited  in  it;  but  it  is  only 
prima  facie  evidence,  and,  as  such,  is  sub- 
ject to  be  contradicted.  Swamp  Land  Dis- 
trict V.  Gwynn,  70  Cal.  566;  12  Pac.  462; 
Swamp  Land  Eeclamation  District  v.  Wil- 
cox, 75  Cal.  443;  17  Pac.  241;  Moore  v. 
Hopkins,  83  Cal.  270;  17  Am.  St.  Rep. 
248;  23  Pac.  318;  Applegarth  v.  Abbott, 
64  Cal.  459;  2  Pac.  43.  Thus,  a  copy  of  a 
record,  such  as  that  of  a  patent  from  the 
United  States,  certified  by  the  recording 
officer,  is  prima  facie  evidence;  hence,  a 
document  offered  in  evidence,  which  is  a 
copy  of  such  duly  certified  record,  is  ad- 
missible in  evidence.  Preston  v.  Hirsch,  5 
Cal.  App.  485;  90  Pac.  965. 

Conclusiveness  of  notary's  protest.  A 
notary's  protest  is  only  prima  facie  evi- 
dence of  the  facts  contained  in  it,  and  evi- 
dence may  be  admitted  to  contradict  and 
overcome  its  recitals.  Applegarth  v.  Abbott, 
64  Cal.  459;  2  Pac.  43. 

Corporate  deed  proved  how.  It  is  prima 
facie  evideuee  that  a  deed  was  duly  au- 
thorized by  the  board  of  directors  of  a  cor- 
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jury  as  decisive  to  found  their  verdict  as  to  the 
fact.  Such  are  understood  to  be  the  clear  prin- 
ciples of  law  on  this  subject.  Kelly  v.  Jackson, 
6  Pet.  (U.  S.)  632;  8  L.  Kd.  527;  United  States 
V.  Wigzins,  14  Pet.  (U.  S.)  334;  10  L.  Ed.  481. 
For  example:  the  fact  of  premises  being  tired  by 
sparks  emitted  from  a  passing  engine  is  primary 
evidence  of  negligence  on  the  part  of  the  com- 
pany, rendering  it  incumbent  on  them  to  show  that 
some  precautions  had  been  adopted  by  them  rea- 
sonably calculated  to  prevent  such  accidents. 
Piggot  V.  Eastern  Counties  R.  R.  Co.,  3  C.  B. 
229  ;  136  Eng.  Reprint,  92. 


dence."  Primary  evidence  of  a  fact  is  such  evi- 
dence as.  in  judgment  of  law.  is  sufficient  to 
establish  the  fact,  and  if  not  rebutted,  remains 
sufficient  for  the  purpose.  The  jury  are  bound 
to  consider  it  in  that  light.  No  judge  would 
hesitate  to  set  aside  their  verdict  and  grant  a 
new  trial  if,  under  such  circumstances,  without 
any  rebutting  evidence,  they  disregard  it.  It 
would  be  error  on  their  part  which  would  require 
the  remedial  interpusition  of  the  court.  In  a 
legal  sense,  then,  such  primary  evidence,  in  the 
absence  of  all  controlling  evidence  or  discredit- 
ing circumstances,  becomes  conclusive  of  the  fact ; 
that  is,  it  should  operate  upon  the  minds  of  the 

§  1834.  Partial  evidence  defined.  Partial  evidence  is  that  which  goes  to 
establish  a  detached  tact,  in  a  series  tending  to  the  fact  in  dispute.  It  may 
be  received,  subject  to  be  rejected  as  incompetent,  unless  connected  with  the 
fact  in  dispute  by  proof  of  other  facts.  For  example :  on  an  issue  of  title  to 
real  property,  evidence  of  the  continued  possession  of  a  remote  occupant  is 
partial,  for  it  is  of  a  detached  fact,  which  may  or  may  not  be  afterwards 
connected  with  the  fact  in  dispute 


Connected    with    the    fact    in    dispute 
18G8. 


Post, 

Legislation  §  1834.      Enacted  March  11,  1873. 

CODE    COMMISSIONERS'   NOTE.     See    '-Indi- 
rect   Evidence,    §§  1832,    ante,    and    §  1957,    post. 


Circumstantial  evidence  may  be,  and  generally  is, 
composed  of  partial  evidence,  that  is,  detached 
facts.  Each  link  in  a  chain  of  circumstantial 
evidence  may  be  partial  evidence.  Its  connec- 
tion with  the  fact  in  dispute  must  be  shown  by 
proof  of  other  facts,  or  it  will  be  rejected. 


§  1835.  Satisfactory  evidence  defined.  That  evidence  is  deemed  satisfac- 
tory which  ordinarily  produces  moral  certainty  or  conviction  in  an  unpreju- 
diced mind.  Such  evidence  alone  will  justify  a  verdict.  Evidence  less  than 
this  is  denominated  slight  evidence. 

Gustafson  v.  Stockton  etc.  E.  E.  Co.,   132 
Cal.  619;  64  Pac.  995. 

Verdict  of  jury  set  aside  when.  Evi- 
dence that  does  not  justify  a  verdict  is 
not  satisfactory.  Gustafson  v.  Stockton  etc. 
E.  E.  Co.,  132  Cal.  619;  64  Pac.  99.5;  Es- 
tate of  Dolbeer,  149  Cal.  227;  9  Ann.  Cas. 
795;  86  Pac.  695;  Goldner  v.  Spencer,  163 
Cal.  317;  125  Pac.  347.  Slight  evidence  is 
insufficient  to  justify  a  verdict;  and  where 
there  is  not  even  slight  evidence,  a  verdict 
rendered  by  the  jury,  which  could  only  be 
arrived  at  by  the  indulgence  of  the  merest 
conjecture,  and  would  only  be  a  guess  upon 
their  part,  must  be  set  aside.  Puckhaber 
V.  Southern  Pacific  Co.,  132  Cal.  363;  64 
Pac.  480.  The  giving  of  an  erroneous  in- 
struction will  not  warrant  a  reversal, 
where  the  circumstantial  evidence  of  the 
defendant's  guilt  was  entirely  uncontra- 
dicted, and  was.  if  not  absolutely  conclu- 
sive, at  least  "satisfactory,"  within  the 
meaning  of  this  section.  People  v.  Tag- 
gart,  1  Cal.  A  pp.  423;  82  Pac.  396.  The 
mere  possibility  that  an  accident  might 
have  been  avoided  in  a  certain  contin- 
gency, is  but  slight  evidence,  and  slight 
evidence  will  not  support  a  verdict.  Brown 
V.  Central  Pac.  E.  E.  Co.,  72  Cal.  523;  14 
Pac.  13S. 

Unsupported  testimony  as  to  conversa- 
tion with  deceased,  weight  of.  No  weaker 
testimony  can  be  produced  than  the  un- 
supported testimony  of  one  person  as  to  a 
conversation  between  himself  and  a  de- 
ceased person.  Mattinglv  v.  Pennie,  105 
Cal.  514;  45  Am.  St.  Eep."87;  39  Pac.  200. 


Satisfactory  evidence,  to  justify  verdict.  Post, 
§  2061,  subd.  5. 

Legislation  §  1835.      Enacted  March  11,  1873. 

Section  modified  how.  This  section  is 
modified  by  §  2061,  post,  which  provides 
that,  in  civil  cases,  when  the  evidence  is 
contradictory,  the  decision  must  be  made 
according  to  the  preponderance  of  evi- 
dence; and  the  finding  of  the  court  on  a 
question  of  fact,  where  the  evidence  is 
conflicting,  cannot  be  disturbed  on  appeal 
Parker  v.  Gregg,  136  Cal.  413;  69  Pac.  22. 

Facts  inferred  by  court  when.  The  court 
is  not  bound  to  infer  or  to  presume  one 
fact  from  the  existence  of  another.  Bag- 
nail  V.  Eoaeh,  76  Cal.  106;  IS  Pac.  137. 

Juror  presumed  unprejudiced.  The  pre- 
sumption must  be  indulged  that  each  juror 
is  "unprejudiced."  McVay  v.  Central  Cali- 
fornia Investment  Co.,  6  Cal.  App.  184; 
91  P;ic.  745. 

Verdict  for  defendant  given  when.  In 
a  civil  case,  the  weight  of  evidence  or  pre- 
ponderance of  probability  is  sufficient  to 
establish  a  fact;  an  instruction  to  the  jury, 
that  the  defense  of  contributory  negli- 
gence, in  an  action  against  a  railroad  com- 
pany for  damages  for  personal  injuries, 
should  be  proved  "to  your  satisfaction,  by 
a  preponderance  of  the  evidence,"  might 
tend  to  mislead  the  jury:  the  phrase,  "to 
your  satisfaction,"  should  be  omitted.  Plut- 
son  V.  Southern  California  Ey.  Co.,  150  Cal. 
701;  89  Pac.  1093.  Where  the  evidence  is 
only  slight  and  vague,  the  court  is  justi- 
fied in  finding  in  favor  of  the   defendant. 


§§  1836-1839 
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CODE  COMMISSIONERS'  NOTE.  See  note 
to  §  1826,  ante.  Satisfactory  evidence  is  some- 
times called  sufficient  evidence,  and  is  that 
amount  of  proof  vyhich  ordinarily  satisfies  an 
unprejudiced  mind  beyond  reasonable  doubt. 
The  circumstances  which  will  amount  to  this 
degree  of  proof  can  never  be  previously  defined. 
The  only  legal  test  of  which  they  are  susceptible 
is  their  sufficiency  to  satisfy  the  mind  and  con- 
science of  a  common  man,  and  so  to  convince 
him  that  he  would  venture  to  act  upon  that  con- 
viction in  matters  of  the  highest  concern  and 
importance  to  his  own  interest.  Questions  re- 
specting the  competency  and  admissibility  of  evi- 
dence are  entirely  distinct  from  those  which 
respect  its  sufficiency  or  effect;  the  former  being 
exclusively  within  the  province  of  the  court,  the 
latter  belonging  exclusively  to  the  jury.  1  Green- 
leaf  on  Evidence,  p.  2 :  see  Columbian  Ins.  Co. 
V.  Lawrence,  2  Pet.  (U.  S.)  25;  7  L.  Ed.  335; 
Bank  of  United  States  v.  Cocoran,  2  Pet.  (U.  S.) 
121;  7  L.  Ed.  368;  Van  Ness  v.  Pacard,  2  Pet. 
(U.  S.)  137;  7  L.  Ed.  374.  What  circumstances 
amount  to  proof  can  never  be  matter  of  general 
definition;  the  legal  test  is  the  sufficiency  of  the 
evidence  to  satisfy  the  understanding  and  con- 
science of  the  jury  on  the  one  hand.      Absolute, 


metaphysical,  and  demonstrative  certainty  is  not 
essential  to  proof  by  circumstances.  It  is  suffi- 
cient if  they  produce  moral  certainty,  to  the  ex- 
clusion of  every  reasonable  doubt;  even  direct 
and  positive  testimony  does  not  afford  grounds 
of  belief  of  a  higher  and  superior  nature  to  cir- 
cumstantial evidence.  To  acquit  upon  light, 
trivial,  and  fanciful  suppositions  and  remote  con- 
jectures, is  a  virtual  violation  of  the  juror's 
oath,  and  an  offense  of  great  magnitude  against 
the  interests  of  society,  directly  tending  to  the 
disregard  of  the  obligations  of  a  judicial  oath, 
the  hindrance  and  disparagement  of  justice,  and 
the  encouragement  of  malefactors.  On  the  other 
hand,  a  juror  ought  not  to  condemn,  unless  the 
evidence  exclude  from  his  mind  all  reasonable 
doubt  as  to  the  guilt  of  the  accused,  and,  as  has 
been  well  observed,  unless  he  is  so  convinced 
by  the  evidence  that  he  would  venture  to  act 
upon  that  conviction  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest;  and 
in  no  case,  as  it  seems,  ought  the  force  of  cir- 
cumstantial evidence,  where  it  is  adequate  to  con- 
viction, to  be  inferior  to  that  which  is  derived 
from  the  testimony  of  a  single  witness,  the  low- 
est degree  of  direct  evidence.  1  Starkie  on  Evi- 
dence, p.  514. 


§  1836.     Indispensable  evidence  defined.     Indispensable  evidence  is  that 
without  which  a  particular  fact  cannot  be  proved. 


Indispensable  evidence.    Post,  §§  1967-1974. 
Legislations  1836.      Enacted  March  11,  1873. 
CODE    COMMISSIONERS'    NOTE.      The    law 

makes   certain   evidence  necessary   to   the  validity 


or  proof  of  particular  acts.  For  example,  trea- 
son must  be  proved  by  the  testimony  of  two  wit- 
resses  to  the  same  overt  act.  See  this  subject 
discussed,  §§  1967-1974,  post,  and  notes. 


§  1837.  Conclusive  evidence  defined.  Conclusive  or  unanswerable  evi- 
dence is  that  which  the  law  does  not  permit  to  be  contradicted.  For  exam- 
ple, the  record  of  a  court  of  competent  jurisdiction  cannot  be  contradicted 
by  the  parties  to  it. 


CODE  COMMISSIONERS'  NOTE.  Reed  v. 
Easton,  1  East,  355;  Stein  v.  Bowman,  13  Pet. 
(U.  S.)  209;  10  L.  Ed.  129.  The  judgment  roll 
of  a  court  of  superior  jurisdiction,  if  it  does  not 
show  on  its  face  affirmatively  a  want  of  juris- 
diction, is  conclusive  evidence  of  its  jurisdiction 
over  the  case.  Hahn  v.  Kelly,  34  Cal.  416;  94 
Am.  Dec.  742  ;  see  1  Greenleaf  on  Evidence,  pp.  14 
et  seq.,  and  cases  cited  in  notes.  Mr.  Best 
draws  a  distinction  between  estoppels  and  con- 
clusive evidence,  and  holds  they  are  not  synony- 
mous.   Best  on  Evidence,  pp.  673,  674. 


Conclusive  evidence.     Post,  §§  1908,  1962,  1978. 

Legislation  §  1837.     Enacted  March  11,  1873. 

Notary's  certificate  conclusive  how  far. 
An  instruction  that  the  evidence  of  a 
party  named  in  a  notary's  certificate  of 
acknowledgment,  denying  the  genuineness 
and  due  execution  of  the  instrument,  is 
not  sufficient  to  overcome  the  certificate. 
Moore  v.  Hopkins,  83  Cal.  270;  17  Am.  St. 
Rep.  248;  23  Pac.  318. 

§  1838.     Cumulative  evidence  defined.     Cumulative  evidence  is  additional 
evidence  of  the  same  character,  to  the  same  point. 

Legislations  1838.      Enacted  March  11,  1873. 

CODE  COMMISSIONERS'  NOTE.      Cumulative 

evidence    is    that   which    goes    to    prove   what    has 

§  1839.     Corroborative  evidence  defined.     Corroborative  evidence  is  addi- 
tional evidence  of  a  different  character,  to  the  same  point. 

Legislation  §  1839.     Enacted  March  11.  1873. 

Instruction  defining  §  1839  given  v;hen. 

A  requested  instruction,  giving  the  defini- 


already  been  established  by  other  evidence.    Bou- 
vier's  Law  Diet.,  title  "Cumulative  Evidence." 


tion  of  corroborative  evidence  in  the  pre- 
cise terms  of  this  section,  cannot  be  prop- 
erlv  refused.  People  v.  Sternberg,  111  Cal. 
11  j  43  Pac.  201. 


Corroborative  evidence  in  divorce,  ex- 
tent of.  In  divorce  cases,  the  extent  of 
the  corroborative  evidence  required  is  not 
prescribed;  but  if  there  is  no  such  evi- 
dence, it  is  the  plain  duty  of  the  court  to 
deny  the  divorce.  Kenniston  y.  Kenniston, 
6  Cal.  App.  657;  92  Pac.  1037. 
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TESTIMONY  OF  WITNESSES. 


§§  1844, 1845 


TITLE  I. 
GENERAL  PRINCIPLES  OF  EVIDENCE. 


§  1844.    One  witness  sufficient  to  prove  a  fact. 
§  1845.     Testimony    confined    to    personal    knowl- 
edge. 
§  1846.    Testimony  to  be  in  presence  of  persons 

affected. 
§  1847.     Witness  presumed  to  speak  the  truth. 
§  1848.    Rights  of  one  person  not  affected  by  acts 

of  another. 
I  1849.     Declarations   of  predecessor  in  title  evi- 
dence. 
5  1850.     Declarations    which    are    a    part    of    the 

trrvnsaction. 
§1851      Evidence  relating  to  third  person. 
§  1852.     Declaration  of  decedent  evidence  of  pedi- 

pree. 
§  1853.     Declaration  of  decedent  evidence  against 

his  successor  in  interest. 
§  1854.     When   part  of  a   transaction  proved,   the 

whole  is  admissible. 
8  1855.     Contents  of  writing,  how  proved. 
I  1855a.  Proof   of   contents   of   lost    public   record 
or  document. 


§  1856.     An  agreement  reduced  to  writing  deemed 

the  whole. 
§  1857.     Construction  of  language  relates  to  place 

where  used. 
§  1858.     Construction  of  statutes  and  instruments, 

general  rule. 
§  1859.     The  intention  of  the  legislature  or  parties. 
§  18G0.     The  circumstances  to  be  considered. 
§  1861.     Terms   to   be   construed   in   their   general 

acceptation. 
§  1862.     Written  words  control  those  printed  in  a 

blank  form. 
§  1863.     Persons  skilled  may  testify,   to  decipher 

characters. 
§  1864.     Of  two  constructions,  which  preferred. 
§  1865.     A    written    instrument    construed    as   un- 
derstood by  parties. 
§  1866.     Construction    in    favor    of    natural    right 

preferred. 
§  1867.     Material  allegation  only  to  be  proved. 
§  1868.     Evidence  confined  to  material  allegation. 
§  1869.     Affirmative  only  to  be  proved. 
§  1870.     Facts  which  may  be  proved  on  trial. 


\^itness. 

1.  DeSnition.    Post,  §  1878. 

2.  Competency.    Post,  §§1879  et   seq. 

3.  Two  witnesses  for  lost  or  destroyed  will. 
Ante,  §  1339.  ^^  .. 

4.  Perjury  and  treason,  more  than  one  wit- 
ness.   Post,  §  1968. 

Legislation  §  1844.      Enacted  March  11,  1878. 

Jury  bound  to  credit  witnesses  how  far. 
AlthoufTh  the  evidence  of  one  witness,  if 
credited,  is  sufficient  to  establish  a  de- 
fense, yet  the  jury  are  not  bound  to  give 
credit    to  the  account  of  the  offense  charged, 


8  1844      One  witness  sufficient  to  prove  a  fact.     The  direct  evidence  of  one 
witness  who  is  entitled  to  full  credit  is  sufficient  for  proof  of  any  fact,  except 

periurv  and  treason. 

given  by  the  defendant,  and  may  reject  it, 
where  there  are  circumstances  of  doubt 
and  suspicion  attending  his  account  of  it, 
which  give  basis  for  an  argument  against 
its  probabilitv.  Sonoma  County  v.  Stofen, 
125  Cal.  32;  57  Pac.  681.  The  jury  is  not 
required  to  acquit  the  defendant  in  a 
prosecution  for  rape,  merely  because  the 
testimony  of  the  prosecutrix  is  uncor- 
roborated: her  testimony,  if  believed,  is 
sufficient  to  convict.  People  v.  Von  Per- 
hacs,  20  Cal.  App.  48;  127  Pac.  1048. 

§  1845.  Testimony  confined  to  personal  knowledge.  A  witness  can  tes- 
tify of  those  facts  only  which  he  knows  of  his  own  knowledge ;  that  is,  which 
are  derived  from  his  own  perceptions,  except  in  those  few  express  cases  in 
which  his  opinions  or  inferences,  or  the  declarations  of  others,  are  admissible. 

mony  of  any  witness  which  involves  only 
his  "belief,  or  his  inferences,  or  his  im- 
pressions, or  his  deductions."  People  v. 
Maughs,  8  Cal.  App.  107;  96  Pac.  407. 

Testimony  confined  to  personal  knowl- 
edge how  far.  The  testimony  of  witnesses 
must  be  confined  to  personal  knowledge, 
except  as  otherwise  prescribed  by  the  stat- 
ute. Sneed  v.  Marvsville  etc.  Electric  Co., 
149  Cal.  704;  87  Pac".  376. 

Allegations  of  affidavit,  weight  of.  A 
positive  statement  in  an  affidavit,  import- 
ing personal  knowledge,  is  evidence  of  the 
facts  stated,  and  is  to  be  considered, 
weighed,  and  accepted  or  rejected  as  proof 
of  such  facts.  Application  of  La  Due,  161 
Cal.  632;  120  Pac.  13. 

Misconduct  of  judge  established  how. 
An  affidavit  upon  information  and  belief, 
made  by  an  attorney,  assailing  the  judge 
for  misconduct,  is  not  competent  evidence 
upon    the    question    of    irregularities,    and 


Opinions,  inferences,  declarations.  See  post, 
§  1870. 

Legislation  §  1845.     Enacted  March  11,  1873. 

Inaccuracies  of  section.  This  section  is 
inaccurate,  so  far  as  it  refers  to  the  ad- 
mission of  the  declarations  of  others  as 
an  exception:  in  such  case,  the  witness 
testifies  merely  to  the  making  of  the  dec- 
laration, which  he  must  have  heard,  m 
order  to  be  a  competent  witness  to  testify 
to  it,  and  hence  the  fact  to  which  he  tes- 
tifies is  a  fact  within  his  own  knowledge, 
derived  from  his  own  perceptions.  Sneed 
v.  Marysville  etc.  Electric  Co.,  149  Cal. 
704;  87  Pac.  376. 

How  interpreted  in  criminal  cases.  The 
defendant  in  a  criminal  case  is  not  preju- 
diced by  the  refusal  to  give  an  instruction, 
the  first  part  of  which  is  in  the  precise 
language  of  this  section,  and  the  latter 
part  of  which  is  a  declaration  that  the 
jury  must  disregard  any  part  of  the  testi- 


!§  1846,1847 
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cannot  be  considered  upon  motion  for  a 
new  trial.  Gay  v.  Torrance,  145  Cal.  144; 
78  Pac.  540. 

Declarations  of  plaintiff  inadmissible 
"When.  In  an  action  for  breacli  of  promise 
of  marriage,  tile  declarations  of  the  plain- 
tiff are  incompetent  to  show  a  contract  of 
marriage  on  the  part  of  the  defendant. 
Leibbrandt  v.  Sorg,  6  Cal.  Unrep.  687;  65 
Pac.  31S. 

Admission  of  criminal  admissible  when. 
The  admissions  of  a  defendant  in  a  crim- 
inal case,  if  he  has  made  any,  may  be  re- 
ceived against  him.  People  v.  Schmitz,  7 
Cal.  App.  330;  15  L.  E.  A.  (N.  S.)  717;  94 
Pac.  407. 

Declarations  of  co-conspirator  admissible 
when.  Where  the  defendant  in  a  criminal 
case  has  entered  into  a  conspiracy,  the 
declarations  of  a  co-conspirator,  during  the 
continuance  of  the  conspiracy,  and  in 
furtherance  of  the  common  design,  are  ad- 
missible in  evidence.  People  v.  Schmitz, 
7  Cal.  App.  330;  15  L.  E.  A.  (N.  S.)  717; 
94  Pac.  407. 

Deceased  defendant's  knowledge  of  dan- 
ger proved  how.  The  proper  proof  of  the 
knowledge,  by  a  deceased  person,  of  dan- 
gers incident  to  his  employment,  in  an  ac- 
tion for  damages  for  his  death,  is  not  by 

§  1846.  Testimony  to  be  in  presence  of  persons  affected.  A  witness  can 
be  heard  only  upon  oath  or  affirmation,  and  nf  on  a  trial  he  can  be  heard  onlv 
in  the  presence  and  subject  to  the  examination  of  all  the  parties,  if  they 
choose  to  attend  and  examine. 


direct  evidence  of  such  knowledge,  but  by 
proof  of  his  declarations,  or  of  circum- 
stances from  which  it  can  be  inferred,  as 
that  he  was  or  was  not  informed,  or  that 
he  was  in  a  position  in  which  he  could  or 
could  not  see,  and  such  like  conditions 
(Sneed  v.  Marysville  etc.  Electric  Co.,  149 
Cal.  704;  87  Pac.  376);  and  in  an  action 
by  a  mother  to  recover  damages  for  the 
death  of  her  son,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant, 
while  in  his  employment,  it  is  prejudicial 
error  to  permit  the  mother  to  give  testi- 
mony that  her  son  had  no  knowledge  of 
the  dangers  of  such  employment,  where 
she  had  no  means  of  knowing  the  knowl- 
edge of  her  son,  and  where  there  was  other 
testimony  that  the  son  had  knowledge  of 
the  dangers,  and  was  informed  thereof. 
Sneed  v.  Marvsville  etc.  Electric  Co.,  149 
Cal.  704;  87  Pac.  376. 

Admissibility  of  declarations.  See  also 
note,  post.  §  1870. 

Opinion  evidence.   See  note  post,  §  1870. 

Hearsay  regarding  boundaries.  See  note  15 
Am.  Dec.  628. 

Admissibility  of  direct  testimony  by  party  as 
to  Ms  intention.  See  notes  12  Ann.  Cas.  4:  Ann. 
Cas.  1912D.  1043:  23  L.  R.  A.  (N.  S.)  367;  34 
L.  R.  A.   (N.  S.)   323. 


nent  citizens  of  a  place  four  months  pre- 
vious to  his  departure  therefrom,  is  not 
admissible  as  part  of  the  res  gestae,  to  con- 
tradict a  witness  who  testified  that  the 
plaintiff  was  denounced  by  all 
zens  at  the  time  of  his  departure. 
Duchow,  87  Cal.  109;  23  Pac.  371. 


citi- 
Jones  V. 


Oath  or  affirmation,  administration  of.  Post, 
§§  2093-2097. 

Examination  of  witnesses.    Post,   §§2042-2054. 

Legislation  §  1846.     Enacted  March  11,  1873. 

What  admissible  in  libel  as  part  of  res 
gestae.  In  an  action  for  libel,  a  certificate 
of  recommendation  of  the  plaintiff  for 
good  and  correct  habits,  signed  by  promi- 

§  1847.  Witness  presumed  to  speak  the  truth.  A  witness  is  presumed  to 
speak  the  truth.  This  presumption,  however,  may  be  repelled  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  his  testimony,  or  by  evidence 
affecting  his  character  for  truth,  honesty,  or  integrity,  or  his  motives,  or  by 
contradictory    evidence;    and   the    jury   are    the    exclusive   judges   of   his 

credibility. 

§  2061,  post.    Fries  v.  American  Lead  Pen- 
cil Co.,  141  Cal.  610;  75  Pac.  164. 

Credibility  of  witness  determined  how. 
The  provisions  of  this  section,  and  of 
§§2051,  2052,  2061,  post,  embody  all  that 
is  necessary  for  the  court  to  say  for  the 
enlightenment  of  the  jury  upon  matters  af- 
fecting the  credibility  of  a  witness  (People 
V.  Chadwick,  143  Cal.  116;  76  Pac.  884), 
the  court,  in  its  instructions,  not  being 
limited  to  the  circumstances  enumerated 
in  this  section  and  in  §  2061,  post  (Hers- 
perger  v.  Pacific  Lumber  Co.,  4  Cal.  App. 
460;  88  Pac.  587;  People  v.  Matezuski,  11 
Cal.  App.  465;  105  Pac.  425);  but  the 
court,  in  instructing  the  jury  as  to  the  cir- 


Evidence  of  good  character.    Post,  §  2053. 

Impeachment  of  witness.    Post,  §  2052. 

Value  of  evidence.    Post,  §  2061. 

Presumption  repelled,  manner  of  testifying. 
Post,  §  2061,  subd.  2. 

Character   of  testimony.    Post,  §  2061,    subd.  3. 

Impeaching  credit.    Post,  §§  2049,   2051,   2052. 

Contradictory   evidence.     Post.  §§  2049,    2051. 

Jury  exclusive  judges  of  credibility.  Post, 
§  2061. 

Legislations  1847.      Enacted  March  11,  1873. 

Application  of  section.  This  section  ap- 
plies to  the  defendant  in  a  criminal  case, 
when  he  is  a  witness,  as  well  as  to  other 
witnesses.  People  v.  Tomalty,  14  Cal.  App. 
224;  111  Pac.  513. 

Rule  of  section  amplified  how.  The  rule 
laid  down  in   this  section  is  amplified   by 
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cumstanees  or  facts  surrounding  a  witness 
in  testifying,  is  not  limited  to  the  circum- 
stances enumerated  in  this  section;  and  it 
is  not  improper  to  state  that  the  jury 
might  scrutinize  not  only  the  manner  of 
the  witness  while  on  the  stand,  his  rela- 
tion to  the  case,  and  other  facts,  but  also 
his  degree  of  intelligence.  People  v.  Miles, 
143  Cal.  636;  77  Pac.  66^.  It  remains  for 
the  jury  to  determine  whether  a  particular 
witness  has  told  the  truth,  notwithstand- 
ing the  fact  is  established  of  his  general 
bad  reputation  for  truth  and  integrit}'; 
and  they  may  believe  a  witness,  notwith- 
standing proof  of  his  conviction  of  a 
felony.  People  v.  McLane,  60  Cal.  412. 
The  interest,  bias,  or  motive  of  witnesses 
may  be  considered  in  weighing  their  tes- 
tinionv  (People  v.  Sheffield,  9  Cal.  App. 
130;  98  Pac.  67;  People  v.  Machuca,  158 
Cal.  62;  109  Pac.  886);  and  their  fears  or 
hopes  may  be  considered,  if  any  have  been 
proved,  as  "fears  and  hopes"  are  but  an 
amplification  of  "motives."  People  v  Glass, 
158  Cal.  650,  689;  112  Pac.  281.  The  "ap- 
pearance" of  a  witness  upon  the  witness- 
stand  is  but  one  of  the  elements  going  to 
make  up  the  "manner"  in  which  he  testi- 
fies; and  to  limit  the  jury,  in  weighing  the 
evidence,  to  the  appearance  alone,  and  to 
charge  them  that  the  appearance  of  the 
witness,  alone,  is  to  govern,  is  an  error  as 
injurious  as  it  is  unnecessary,  and  is  in 
hostility  to  the  law.  Fries  v.  American 
Lead  Pencil  Co.,  141  Cal.  610;  75  Pac.  164. 
For  the  purpose  of  impeaching  a  witness, 
inquiry  is  not  confined  to  his  reputation 
for  truth  and  veracity,  but  may  extend  to 
his  general  reputation  for  truth,  honesty, 
and  integrity.  Heath  v.  Scott,  65  Cal.  548; 
4  Pac.  557.  An  instruction  as  to  the  cred- 
ibility of  a  witness,  that  is  kept  within 
proper  limits,  is  of  no  real  benefit  to  the 
prosecution,  and  therefore  unnecessary;  if 
pushed  beyond  those  limits,  it  is  errone- 
ously prejudicial  to  the  defendant;  justice 
would  therefore  be  more  surely  accom- 
plished were  no  instruction  given,  and  the 
credibility  of  the  witness  left  entirely  to 
the  jury.  People  v.  Van  Ewan,  111  Cal. 
144;  43  Pac.  520. 

Erroneous  charges  to  jury.  It  is  error 
to  charge  the  jury  that  a  former  convic- 
tion necessarily,  and  as  a  matter  of  law, 


deprives  the  witness  of  any  portion  of  the 
credit  presumptively  due  to  his  testimony. 
People  V.  McLane,  60  Cal.  412.  An  in- 
struction that  eyewitnesses  may  lie, 
although  true,  is  not  upon  a  matter  of  law, 
but  upon  a  matter  of  fact  for  the  con- 
sideration of  the  jury,  and  carries  with  it 
an  improper  implication  in  favor  of  other 
kinds  of  evidence.  People  v.  O'Brien,  130 
Cal.  1;  62  Pac.  297.  An  instruction  in 
which  the  attention  of  the  jury  is  called 
to  the  fact  that  the  defendant  is  on  trial, 
and  as  to  what  motives  the  evidence  may 
disclose  the  witnesses  to  have,  is  erroneous. 
People  V.  Ellenwood,  119  Cal.  166;  51  Pac. 
553. 

Charges  not  erroneous.  It  is  not  error 
to  instruct  the  jury,  that  the  presumption 
that  a  witness  speaks  the  truth  may  be  re- 
pelled by  his  interest  in  the  case,  or  his 
bias  or  prejudice  against  one  of  the  par- 
ties, as  well  as  by  the  manner  in  which 
he  testifies,  by  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  char- 
acter for  truth,  honesty,  or  integrity,  or  by 
contradictory  evidence  (People  v.  Amaya, 
134  Cal.  531;  66  Pac.  794);  nor  is  it  error 
to  instruct  the  jury,  that,  in  order  to  con- 
vict, circumstantial  evidence  should  be 
such  as  to  produce  nearly  the  same  degree 
of  certainty  as  that  which  arises  from  di- 
rect testimony,  and  to  exclude  a  rational 
probabilitv  of  innocence  (People  v.  Cronin, 
34  Cal.  191;  People  v.  Van  Ewan,  111  Cal. 
144;  43  Pac.  520);  nor  is  it  error  to  refuse 
to  instruct  the  jury  that  a  witness  who  has 
been  convicted  of  a  crime,  and  served  a 
term  of  imprisonment  for  such  crime,  is 
not  entitled,  as  a  witness,  to  full  credit. 
People  V.  McLane,  60  Cal.  412. 

Reputation  discredited  and  rebutted  how. 
Where  the  defendant  proves  that  a  witness 
for  the  prosecution  has  been  convicted  of 
a  felony,  it  is  an  assault  upon  the  char- 
acter of  the  witness  for  integrity  and 
truth,  and  the  prosecution  may,  in  rebuttal, 
examine  witnesses  to  prove  that  the  repu- 
tation of  the  witness  for  integrity  and 
truth  is  good  in  the  place  where  he  resides. 
People  V.  Amanaeus,  50  Cal.  233. 

Showing  motive  and  interest,  on  cross- 
examination.    See  note  post,  §  2061. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1868, 
p.  193,  §§  2051,  2052,  post. 


§  1848.  Rights  of  one  person  not  affected  by  acts  of  another.  The  rights 
of  a  party  cannot  be  prejudiced  by  the  declaration,  act,  or  omission  of  an- 
other, except  by  virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another. 

a.  Ampndnient  by  Stats.  1901,  p.  239;  un- 
constitutional.    See  note  ante,  §  5. 

Declarations  of  wife  evidence  against 
husband  when.  The  declarations  of  a  wife, 
mailc  in  the  absence  and  without  the 
knowledge  of  the  husband,  cannot  be  held 
to  raise  an  estoppel,  where  his  title  to  com- 
munity propertv  is  involved.  Bashore  v. 
Parker,  146  Cal."  525;  80  Pac.  707. 


Books,  entries  in.    Post,  §  1946. 
Declaration,  etc.,   of  another,  when  admissible. 
Post,  §§  1849-1853. 

Declarations  of  decedents.    Post,  §  1870. 
Partner,   agent,  etc.    Post,  §  1870,   subd.  5. 

Legislation  §  1848.  1.  Enacted  March  11, 
1873. 

2.  Amended  by  Code  Amdfs.  1873-74,  p.  380, 
substituting  the  article  "a"  for  "the"  before 
"parly." 
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Independent  declarations  evidence  when. 

The  independent  acts  and  declarations  of 
one  man  are  not  evidence  against  another. 
People  V.  Schmitz,  7  Cal.  App.  330;  15 
L.  E.  A.  (N.  S.)  717;  94  Pac.  407. 

Presumption  as  to  funds  used  by  married 
woman.  Where  a  married  woman  engages 
in  trade,  it  is  presumed  to  be  with  the 
funds  of  the  community,  and  the  burden 
of  proof  is  on  the  person  asserting  the 
property  to  be  her  separate  property 
(Bashore  t.  Parker,  146  Cal.  525;  80  Pac. 
707);  and  it  is  error  to  instruct  the  jury, 
that  if  a  husband  permits  his  wife  to  use 
his  money  or  property,  real  or  personal,  as 
her  own,  for  a  considerable  period  of  time, 
she  incurring  obligations  and  obtaining 
credit  upon  the  faith  and  belief,  on  the 
part  of  those  from  whom  she  obtains 
credit,  that  the  property  is  her  own,  the 
husband  is  estopped  from  claiming  such 
property  as  against  those  extending  credit 
to  the  wife.  Bashore  v.  Parker,  146  Cal. 
525;  SO  Pac.  707. 

Admissions  and  declaratiops.  See  note  30  Am. 
Dec.  544. 

Admissibility  of  declarations  of  persons  since 
leceased  against  third  persons.  See  note  94  Am. 
St.  Rep.  672. 

CODE  COMMISSIONERS'  NOTE.  Declara- 
tions of  third  parties,  not  parties  to  the  record, 
are  not  admissible,  except  where  they  have  a 
joint  interest  with  the  plaintiff  or  defendant,  or 
•where  some  legal  relation,  such  as  partners,  ex- 
ists.   Kilburn  v.  Ritchie,  2  Cal.  145;  56  Am.  Dec. 

§  1849.  Declarations  of  predecessor  in  title  evidence.  Where,  hoM^ever, 
one  derives  title  to  real  property  from  another,  the  declaration,  act.  or  omis- 
sion of  the  latter,  while  holding  the  title,  in  relation  to  the  property,  is 
evidence  against  the  former. 


326.  If  such  declarations  of  third  parties  are 
sought  to  be  introduced,  the  partj"  offering  them 
must  establish  their  admissibility,  by  showing 
the  time  and  circumstances  under  which  they 
were  made.  Kilburn  v.  Ritchie,  2  Cal.  145 ;  56 
Am.  Dec.  326.  The  declaration  of  a  master  of 
a  steamboat,  respecting  the  setting  on  fire  of 
crops  from  sparks  issuing  from  the  chimney  of 
the  boat,  was  held  admissible  to  establish  the 
liability  of  the  owners  of  the  boat  for  the  dam- 
age. Gerke  v.  California  Steam  Nav.  Co.,  9  Cal. 
251;  70  Am.  Dec.  650.  Declarations  of  part- 
ners, made  after  dissolution  of  partnership,  con- 
cerning the  affairs  of  the  partnership,  are  not 
admissible  as  evidence.  Burns  v.  McKenzie,  23 
Cal.  101;  see  also  1  Phillipps  on  Evidence  (Cowen 
and  Hill's  notes),  p.  498,  notes  138,  500;  Glea- 
son  v.  Clark,  9  Cow.  57;  Baker  v.  Stackpoole,  9 
Cow.  420;  18  Am.  Dee.  508;  Robbins  v.  Willard, 
6  Pick.  464;  Van  Keuren  v.  Parmelee,  2  N.  Y. 
530;  51  Am.  Dec.  322;  see  1  Greenleaf  on  Evi- 
dence, p.  112,  and  notes.  The  declaration  of  an 
agent  is  not  admissible  against  the  principal  until 
after  proof  of  the  agency.  Grigsby  v.  Clear  Lake 
Water  Co.,  40  Cal.  397.  And  as  to  admissions 
of  third  parties  and  their  effect  upon  parties  to 
the  suit,  the  rule  as  laid  down  in  the  text  is  sus- 
tained by  1  Phillipps  on  Evidence  (Cowen  and 
Hill's  notes),  pp.  480  et  seq.,  and  numerous  cases 
cited  in  notes;  1  Greenleaf  on  Evidence,  §§  172— 
204,  and  notes  ;  see  also  1  Greenleaf  on  Evidence, 
§§  111,  112,  113,  114,  115.  The  interest  must 
be  joint,  for  a  mere  community  of  interest  will 
not  render  admissions  of  third  parties  admis- 
sible. 1  Greenleaf  on  Evidence,  §  176.  The  ap- 
parent joint  interest  is  not  sufficient  to  render 
the  admission  of  one  party  receivable  against  his 
companions,  where  the  reality  of  that  interest  is 
the  point  in  controversy.  A  foundation  must 
first  be  laid  by  showing,  prima  facie,  that  a  joint 
interest  exists.  1  Greenleaf  on  Evidence,  §  177. 
"Bailor  and  bailee."  See  Robinson  v.  Haas,  40 
Cal.  475. 


Legislation  §  1849.     Enacted  March  11,  1873. 

Construction  of  section.  This  section 
should  be  construed  so  as  to  permit  the 
declarations,  acts,  and  omissions  of  the 
grantor  to  be  introduced,  precisely  as 
though  he  had  retained  the  title  and  was 
a  party  to  the  action.  Frink  v.  Eoe,  70 
Cal.  296;  11  Pac.  820.  The  scope  of  the 
testimony  is  not  enlarged  by  this  section; 
any  declarations,  acts,  or  omissions  of  the 
grantor,  while  holding  the  title,  in  rela- 
tion to  the  property,  and  which  could 
have  been  introduced  against  him  while 
an  owner,  may  be  introduced  against  his 
grantee, — nothing  more.  Frink  v.  Roe,  70 
Cal.  296;  11  Pac.  820.  The  declarations 
received  in  evidence,  under  th's  section, 
must  have  been  made  concerning  the  prop- 
erty conveyed,  and  while  the  declarant 
still  owned  it  (Tompkins  v.  Crane,  50  Cal. 
478);  but  this  section  does  not  make  the 
oral  declarations  of  the  grantor  competent 
to  prove  that  which  can  be  established 
only  by  a  writing,  nor  give  to  them  an 
effect  which  can  be  obtained  only  by  a 
deed,  nor  make  them  admissible  under  an 
issue  to  which  they  are  foreign:  it  makes 
them  competent  to  prove  only  what,  under 
the  law,  such  declarations,  or  acts  or  omis- 


sions, are  competent  to  prove,  and  in  cases 
to  which  the  evidence  is  pertinent.  Frink 
V.  Roe,  70  Cal.  296;  11  Pac.  820. 

Declarations,  acts,  and  omissions  admis- 
sible when.  The  declarations  or  admis- 
sions made  by  the  grantor  of  either  real 
or  personal  property,  while  title  was  in 
him,  may  be  given  in  evidence  against  the 
grantee.  Smith  v.  Goethe,  159  Cal.  628; 
Ann.  Cas.  1912C,  1205;  115  Pac.  223.  If 
the  purport  of  the  declarations  of  the  gran- 
tor is  to  restrict  his  own  premier  or  to 
lessen  his  own  title,  they  are  admissible: 
subsequent  claimants  are  considered  as 
standing  in  his  place,  and  as  having 
taken  title  cum  onere,  subject  to  the  same 
charges  and  restrictions  which  attached  to 
it  in  his  hands.  Stanley  v.  Green,  12  Cal. 
148;  Bollo  V.  Navarro,  33  Cal.  459;  People 
V.  Blake,  60  Cal.  497;  Sharp  v.  Blanken- 
ship,  79  Cal.  411;  21  Pac.  842;  Williams  v. 
llarter,  121  Cal.  47;  53  Pac.  405.  The 
declarations  of  a  grantor,  at  and  before 
the  time  of  conveyance,  as  to  the  boundary 
line,  or  to  the  nature  of  the  title,  are 
admissible,  not  only  as  against  himself, 
but  against  those  claiming  under  him. 
Stanley  v.  Green,  12  Cal.  148;  McFaddou 
v,   Wallace,  38  Cal.  51;  McFadden  v.  Ell- 
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maker,  52  Cal.  348;  Sharp  v.  Blankenship, 
79  Cal.  411;  21  Pac.  842;  Williams  v.  Bar- 
ter, 121  Cal.  47;  53  Pac.  405.  The  declara- 
tions of  an  owner  of  land,  made  while  the 
legal  title  remains  in  him,  are  admissible 
in  evidence  against  him,  and  all  claiming 
under  him;  but  such  declarations  are  uot 
admissible,  where  made  by  him  after  he 
has  parted  with  his  title  (Friuk  v.  Roe, 
70  Cal.  296;  11  Pac.  820);  and  the  declara- 
tions of  a  grantor,  made  after  the  grant, 
are  not  admissible  in  evidence  against  the 
grantee.  Emmons  v.  Barton,  109  Cal.  662; 
42  Pac.  303;  Frink  v.  Roe,  70  Cal.  296;  11 
Pac.  820.  In  an  action  of  ejectment,  evi- 
dence as  to  the  declarations  of  a  jirior 
owner  of  the  land,  as  to  its  boundaries, 
and  of  the  circumstances  under  which 
the  declarations  were  made,  is  admissible 
against  a  party  claiming  under  him  (Aus- 
tin V.  Andrews,  71  Cal.  98;  16  Pac.  546); 
and  in  actions  to  set  aside  conveyances 
by  which  title  passes,  upon  the  ground  of 
fraud,  where  the  question  is  not  as  to  the 
fact  of  conveyance,  but  as  to  the  animus 
with  which  it  was  made,  the  declarations 
of  the  parties  are  admissible  to  establish 
fraud.  Frink  v.  Roe,  70  Cal.  296;  11  Pac. 
820.  The  declarations  of  a  party,  while 
engaged  in  the  performance  of  an  act,  and 
illustrating  the  object  and  intent  of  its 
performance,  are  admissible  in  evidence. 
Tait  V.  Hall,  71  Cal.  149;  12  Pac.  391. 
Evidence  as  to  the  declarations  of  a  gran- 
tor, sustaining  his  deed,  at  or  subsequently 
to  the  time  of  his  leaving  it  with  another 
for  his  grantee,  is  admissible  to  show  his 
intention.  Dean  v.  Parker,  88  Cal.  283; 
26  Pac.  91;  and  see  Ord  v.  Ord,  99  Cal.  523; 
34  Pac.  83. 

Not  admissible  when.  The  declarations 
of  a  predecessor  in  interest,  to  be  admis- 
sible against  his  grantee,  must  have  been 
made  by  him  while  holding  the  title:  his 
declarations  made  after  parting  with  title 
are  inadmissible.  Ferguson  v.  Basin  Con- 
solidated Mines,  152  Cal.  712;  93  Pac.  867; 
Powell  V.  Allen,  155  Cal.  161;  99  Pac.  865; 
Smith  v.  Goethe,  159  Cal.  636;  Ann.  Cas. 
1912C,  1205;  115  Pac.  223.  The  declara- 
tions and  acts  of  a  grantor,  made  and 
done  in  his  own  interest,  after  the  delivery 
of  a  deed  by  him,  are  not  admissible  as 
indicating  his  intention  in  delivering  the 
deed.  Bury  v.  Young,  98  Cal.  446;  35  Am. 
St.  Rep.  186;  33  Pac.  338;  Ord  v.  Ord.  99 
Cal.  523;  34  Pac.  83.  The  declarations  of 
a  grantor,  made  after  his  conveyance,  can- 
not be  received  to  disparage  his  deed.  Bol- 
linger v.  Bollinger,  154  Cal.  695;  99  Pac. 
196.  Declarations  of  an  owner  of  an  ad- 
joining tract  of  land,  under  whom  the 
plaintiff  claimed,  not  made  in  the  presence 
of  the  defendant,  or  of  his  predecessors  in 
title,  and  not  against  interest,  are  not  ad- 
missible. Thaxter  v.  luglis,  121  Cal.  593; 
-54  Pac.  86.  Evidence  of  declarations, 
made  in  one's  own  favor,  is  not  admissible. 
2  Fair. — 119 


Western  Union  Oil  Co.  v.  Newlove,  145  Cal. 
772;  79  Pac.  542. 

Principle  applies  to  mining  claims.  Dec- 
larations of  prior  owners  of  mining  claims, 
to  the  effect  that  there  was  unoccupied 
and  unlocated  ground  between  them,  may 
be  admitted,  under  this  section,  in  a  con- 
troversy over  the  contiguity  of  two  or 
more  claims.  Morgan  v.  Mvers,  159  Cal. 
187;  113  Pac.  153. 

Applies  to  dedication  of  public  street. 
Evidence  is  admissible  of  an  intention  of 
the  owner  of  land  to  dedicate  it  for  the 
purposes  of  a  public  street,  where  such  in- 
tention is  clearly  indicated  by  his  words  or 
acts,  and  the  public  manifests  an  accept- 
ance of  the  land  by  the  use  thereof  for 
the  purposes  of  such  dedication.  People  v. 
Blake,  60  Cal.  497.  Where  land  is  sur- 
vej'ed  and  sold  in  lots,  with  reference  to 
streets,  the  vendor's  declaration  of  record, 
that  certain  land  in  controversy  is  a  part 
of  a  street,  is  binding  on  those  who  sub- 
sequently purchase  on  the  faith  of  such 
declaration.  King  v.  Dugan,  150  Cal.  258; 
88  Pac.  925. 

Declarations  of  a  husband  competent 
evidence  when.  Declarations  of  a  hus- 
band, made  j)rior  to  a  conveyance  of  prop- 
erty by  him,  are  competent  evidence  to 
show  that  the  money  used  by  him  in  pur- 
chasing such  property  was  the  separate 
money  of  his  wife.  Moore  v.  Jones,  63  Cal. 
12. 

Declarations  of  former  owner  of  chattel  or  chose 
in  action.    See  note  42  Am.  Dec.  80. 

When  declarations  of  vendor  admissible  to  show 
fraud.    See  note  42  Am.  Dec.  6.31. 

Declarations  of  land  owners  with  respect  to 
boundaries.    See  note  36  Am.  Rep.  749. 

Declarations  of  former  owner  as  evidence.  See 
note  134  Am.  St.  Rep.  611. 

Declaration  of  grantor  or  vendor  in  possession 
as  to  fraudulent  conveyance  or  sale.  See  note  3 
Ann.  Cas.  787. 

Admissibility  of  declarations  of  deceased  former 
owner  to  prove  boundaries.  See  note  19  Ann.  Cas. 
551. 

Admissibility  of  declarations  against  title  by 
former  owner  as  against  those  claiming  under 
him,  as  affected  by  fact  that  declarant  is  living 
and  available  as  witness.  See  note  26  L.  R.  A. 
(X.  S.)  814. 

Admissibility  of  declarations  by  vendor  made 
out  of  court  as  to  his  purpose  in  making  a  con- 
veyance or  transfer  attacked  as  fraudulent  against 
creditors.    See  note  41  L.  U.  A.  (\.  S.)  1. 

CODE  COMMISSIONERS'  NOTE.  1  Greenleaf 
on  Evidence,  §§  109-111.  It  was  held  that  if  an 
estoppel  in  pais  is  claimed  aRainst  a  vendee,  aris- 
ing from  the  admissions  of  his  vendor,  the  party 
making  such  claim  must  show  that  his  acts  in 
relation  to  the  property  were  induced  by  such 
declarations  or  admissions.  Duell  v.  Bear  River 
etc.  Mining  Co.,  5  Cal.  84;  see  Visher  v.  Web- 
ster, 8  Cal.  109.  As  a  general  rule,  the  vendor 
is  not  a  competent  witness  to  impeach  the  valid- 
ity of  a  sale  made  by  himself.  But  when  evi- 
dence is  introduced  showing  collusion  between 
vendor  and  purchaser  to  defraud  creditors  of 
former,  the  declarations  of  the  vendor  are  ad- 
missible, and,  a  fortiori,  his  sworn  statement. 
Howe  v.  Scannell,  8  Cal.  325;  Visher  v.  Webster, 
8  Cal.  109;  Borland  v.  Mayo,  8  Ala.  104,  112. 
Declarations  of  a  vendor  of  personal  property, 
subsequently  to  his  sale,  are  not  admissible  to 
defeat  the  title  of  his  vendee,  either  when  used 
as  proof  of  fraud  or  any  other  act  in  avoidance 
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of  the  sale ;  and  the  cases  of  Landecker  v.  Hough 
taling,  7  Cal.  391,  and  Visher  v.  Webster,  8  Cal 
109,  go  only  so  far  as  to  declare  that  the  admis 
sions  of  the  vendor,  made  before  the  sale  is  com 
pleted,  are  admissible  to  show  his  own  fraud 
Even  10  this  extent  the  authorities  have  been 
much  divided.  Cohn  v.  Mulford,  15  Cal.  52:  see 
3  Phillipps  on  Evidence,  pp.  616,  619.  630,  notes; 
see  also  Paige  v.  O'Xeal,  12  Cal.  483;  Gallagher 
V.  Williamson,  23  Cal  331;  83  Am.  Dec.  114 
The  statements  of  the  vendor,  whether  before  or 
after  sale  may  be  evidence  against  him  to  prove 
his  fraud.  Gallagher  v.  Williamson,  23  Cal.  331; 
83  Am.  Dec.  114.  It  was  held  that  the  "declara- 
tions of  the  vendor  of  personal  property,  made 
before  the  sale,  are  admissible  for  the  purpose 
of  showing  a  fraudulent  intent  on  his  part ;  but 
declarations  made  after  the  sale  stand  upon  a 
different  ground,  and  cannot  be  received."  Jones 
V.  Morse,  36  Cal.  207,  approving  Landecker  v. 
Houghtaling,  7  Cal.  391;  Paige  v.  O'Neal,  12  Cal. 
496;  Visher  v.  Webster,  13  Cal.  58;  Cohn  v. 
Mulford,  15  Cal.  50;  Cahoon  v.  Marshall,  25  Cal. 
202.     The    declarations    of    a    party    have    been 


held  to  be  always  admissible  against  himself  or 
those  claiming  under  him,  without  reference  to 
the  time  when  or  place  where  they  were  made. 
In  the  same  case,  also,  it  was  held  that  in  de- 
termining whether  title  ever  vested  under  the 
Van  Xess  Ordinance  on  a  stale  claim,  all  the 
acts  and  declarations,  wherever  made,  are  admis- 
sible against  the  party  claiming,  for  the  purpose 
of  ascertaining  what  he  did  really  do  to  bring 
himself  within  the  purview  of  the  ordinance. 
McFadden  v.  Wallace,  38  Cal.  51.  The  declara- 
tions of  a  grantor,  made  subsequently  to  his  deed, 
in  the  absence  of  his  grantee,  and  while  such 
grantee  is  in  the  exclusive  possession  under  such 
deed,  cannot  be  given  in  evidence  to  impeach 
or  impair  the  validity  of  the  title  thus  trans- 
ferred. Spanagel  v.  Dellinger,  38  Cal.  282,  ap- 
proving Cahoon  v.  Marshall,  25  Cal.  202;  Long 
V.  Dollarhide,  24  Cal.  218,  and  citing  Osgood  v. 
President  etc.  of  Manhattan  Co.,  3  Cow.  612; 
15  Am.  Dec.  304;  Phoenix  v.  Dev,  5  Johns.  412; 
Arnold  v.  Bell,  2  N.  C.  396,  397;  Perriday  v. 
Selser,  4  How.  (Miss.)  520.  See  further,  Robin- 
son V.  Haas,  40  Cal.  475. 


§  1850.  Declarations  which  are  a  part  of  the  transaction.  Where,  also, 
the  declaration,  act,  or  omission  forms  part  of  a  transaction,  which  is  itself 
the  fact  in  dispute,  or  evidence  of  that  fact,  such  declaration,  act,  or  omission 
is  evidence,  as  part  of  the  transaction. 

more  motives  or  ob.jects,  the  declarations 
of  the  actor,  made  at  the  time,  and  illus- 
trative of  the  motive  or  object,  are  admis- 
sible. Lewis  V.  Burns,  106  CaL  381;  39  Pac. 
778.  Declarations  looking  to  the  future, 
and  merely  indicative  of  a  purpose,  are 
not  expressions  giving  character  to  the 
performance  of  an  act;  and  evidence  of 
mere  declarations  of  a  future  intention 
to  change  a  place  of  residence  will  not 
affect  the  residence  until  the  intention  is 
carried  into  effect  by  the  completed  act. 
Sheehan  v.  Scott,  145  Cal.  684;  79  Pac.  350. 
The  declaration  of  a  party,  made  at  the 
time  when  he  purchased  property  and 
made  improvements  thereon,  illustrative  of 
his  intent,  forms  a  part  of  the  res  gestae, 
and  is  admissible  (Lewis  v.  Burns,  106  Cal. 
381;  39  Pac.  778);  and  the  declarations  of 
a  husband  to  the  vendor  of  property,  at 
the  time  of  purchase,  that  the  money  with 
which  the  property  was  purchased  be- 
longed to  the  wife  as  her  separate  prop- 
erty, are  part  of  the  res  gesta?.  Moore  v. 
Jones,  63  Cal.  12.  Communications  from 
one  alleged  conspirator  to  another,  made 
while  the  conspiracy  was  in  progress,  and 
relating  to  its  subject-matter,  are  part  of 
the  res  gestae,  and  admissible.  Zellerbach 
V.  Allenberg,  99  Cal.  57;  33  Pac.  786.  In 
an  action  to  recover  damages  for  an  as- 
sault and  battery,  the  language  of  the 
defendant,  while  committing  the  assault, 
is  admissible  for  the  purpose  of  character- 
izing the  act,  as  bearing  on  the  question 
of  malice.  Macdougall  v.  Maguire,  35  Cal. 
274;  95  Am.  Dec.  98.  Declarations  made 
after  the  act  is  fully  consummated  are  not 
admissible.  People  v.  English,  52  Cal.  212. 
Voluntary  declarations  of  a  person,  not 
long  before  his  death,  that  he  was  afflicted 
with  certain  bodily  diseases,  and  that  he 
was    a    widower,    necessarily    covered    his 


Declarations  before  others.    Post,  ?  1870.  subd. 
3. 

Writing,  evidence  to  explain.    Post,  §  1860. 

Legislations  1850.      Enacted  March  11,  1873. 

Declarations,   part   of  res   gestae   when. 

Declarations  amounting  to  nothing  more 
than  hearsay  testimony  are  inadmissible. 
Northwestern  Eedwood  Co.  v.  Dicken,  13 
Cal.  App.  689;  110  Pac.  591.  The  declara- 
tions of  a  party,  made  while  engaged  in 
the  performance  of  an  act,  and  illustrating 
the  object  and  intent  of  its  performance, 
are  admissible.  Tait  v.  Hall,  71  Cal.  149; 
12  Pac.  391.  Declarations  of  the  intention 
with  which  an  act  is  done  may  illustrate 
the  character  of  the  act  as  a  part  of  the 
res  gestae;  but  such  declarations  are  en- 
titled to  but  little,  if  any,  consideration, 
when  made  either  as  a  narration  of  a  past 
act,  or  as  indicating  the  purpose  with 
which  an  act  is  to  be  done  in  the  future 
(Sheehan  v.  Scott,  145  Cal.  684;  79  Pac. 
350) ;  and  verbal  as  well  as  written  dec- 
larations of  a  party  to  a  transaction  are 
admissible,  when  they  accompany  some 
act,  the  nature,  object,  or  motive  of  which 
is  the  subject  of  inquiry;  but  they  must 
be  contemporaneous  with  the  act  to  which 
they  were  intended  to  give  character. 
Aguirre  v.  Alexander,  58  Cal.  21.  Letters 
written  long  after  the  execution  of  a  con- 
tract, and  evincing  a  bitter  and  vindictive 
feeling,  are  inadmissible  as  declarations 
forming  a  part  of  the  transaction.  Eddy 
V.  American  Amusement  Co.,  21  Cal.  App. 
487;  132  Pac.  83.  Words  so  connected 
with  and  illustrative  of  an  act  as  to  eluci- 
date and  define  its  character,  are  consid- 
ered as  appertaining  to  the  act  or  situa- 
tion, and  are  received  in  evidence  to 
clarify  the  same.  Piercy  v.  Piercy,  18  Cal. 
App.  '751;  124  Pac.  561.  Where  an  act 
may  have  been  prompted  by  one  of  two  or 


1891 


RES  GESTAE. 


§1850 


condition  for  a  past  period,  and  are  not 
admissible  as  res  gestae.    Estate  of  James, 
124    Cal.    653;    57    Pac.    578,    1008.     The 
declarations    of    a    person    who    has    been 
phot,   made  half  an  hour  after  the  shoot- 
ing,  as  to  what  he   intends   to   do   to  the 
man   who   shot   him,   are   not   part   of   the 
res  gesta?  of  the  shooting.    People  v.  West- 
lake,    62    Cal.    303.     Declarations    of    rela- 
tives of  an   alleged  wife,  made  after  the 
death    of    the    alleged    husband,    and    not 
within  her  hearing,  to  the  effect  that  she 
was  engaged  to  be  married  to  him  at  the 
time  of" his  death,  offered  for  the  purpose 
of  proving  the  nonexistence  of  a  marriage, 
relate   to   past   matters,   and  are   not  part 
of  the  res  gestae,  and  are  inadmissible  as 
against  the  alleged  widow  and  child  of  the 
deceased.   Estate  of  James,  124  Cal.  653;  57 
Pac.  578,1008.     The  mere  rehearsal  or  nar- 
ration,  by  witnesses,   of   what    a    decedent 
had  said  in  his  lifetime  about  the  defend- 
ant, not  in  the  presence  or  hearing  of  the 
defendant,  is  no  part  of  the  res  gestffi,  and 
is  inadmissible  hearsay.    People  v.  Landis, 
139   Cal.   426;    73   Pac.   153.     The   declara- 
tions   of    a    vendor,    made    while    present 
when  the  property  is  moved  by  the  vendee, 
and  before  the  removal  is  complete,  as  to 
his    object    in    moving    the    property,    are 
admissible   as  part   of  the  res   gesta>,   and 
for    the    purpose    of    throwing    light    upon 
the   charj.:ter   of   the    transaction,   and   to 
enable  the  jury  to  determine  whether  the 
sale   was   bona   fide,   or   with   the   express 
intent  to  defraud  his  creditors.    Eppinger 
v.   Scott,    112    Cal.   369;    53   Am.   St.   Rep. 
220;   42  Pac.  301;   44  Pac.  723.     The  dec- 
larations   of     a    railroad     engineer,    made 
about  five   minutes  after  the  injury   of  a 
child  by  his  train,  concerning  the  accident, 
are    admissible    against    his    principal,    as 
part  of  the  res  gesta?.    Durkee  v.  Central 
Pacific  R.  R.  Co.,  2  Cal.  Unrep.  599;  9  Pac. 
99.     Dying  declarations  may  cover  all  of 
the  res  gesta?;  and,  in  a  murder  case,  the 
res    gesta?    embraces   not   only    the    actual 
facts  of  the  assault  and  the  circumstances 
surrounding   it,   but   the   matters   immedi- 
ately  antecedent   to   and  having  a   direct 
causal  connection  with  the  assault,  as  well 
as  acts  immediately  following  the  assault 
and    so    closely    connected    with    it    as    to 
form,  in  reality,  a  part  of  the  occurrence. 
People  v.   Cipolla,   155   Cal.  224;   100   Pac. 
252.     Declarations  made  by  one  who  pur- 
(diased   lots   and   constructed   houses  upon 
them,  which  are  illustrative  of  his  intent, 
form  a  part  of  the  res  gestae,  and  are  ad- 
missible in  evidence.    Lewis  v.  Burns,  106 
Cal.   381;   39   Pac.   778.     Evidence   of  dec- 
larations made  by  a  husband,  in  the  pres- 
ence of  his  wife,'  to  the  effect  that  all  of 
his  property  had  been  accumulated  by  him 
before    his   marriage,   and   of  her   conduct 
in  the  face  of  his  assertions,  is  admissible 
against   her,  in   a   proceeding   for  the   dis- 
tribution  of   his   estate,   to   determine   its 


character  as  separate  or  community  prop- 
erty. Estate  of  Pepper,  158  Cal.  619;  31 
L.  R.  A.  (N.  S.)  1092;  112  Pac.  62.  A 
statement  of  a  homestead  claimant  in  his 
declaration,  and  also  in  an  inventory  of 
the  estate,  is  admissible  against  the  person 
making  it,  but  is  not  conclusive.  Estate 
of  Bauer,  79  Cal.  304;  21  Pac.  759. 

Declarations  proved  how.  Any  declara- 
tion, whether  part  of  the  res  gestae  or  not, 
must  be  proven  by  the  party  who  heard  it, 
in  order  to  be  admissible.  Humphrey  v. 
Pope,  1  Cal.  App.  374;  82  Pac.  223. 

Declarations  of  co-tenant,  as  against 
another.  The  acts  and  declarations  of  on^ 
co-tenant,  in  the  presence  and  hearing  of 
the  other,  as  to  their  relative  rights,  is 
competent  evidence  against  the  one  claim- 
ing under  the  other.  Estate  of  Bauer,  79 
Cal.  304;  21  Pac.  759. 

Declarations  of  an  agent  admissible 
when.  The  declarations  of  an  agent  or 
servant,  employed  to  perform  a  duty,  are 
not  admissible  against  the  master  or  em- 
ployer, unless  they  are  part  of  the  facts 
and  circumstances  of  an  act  happening 
within  the  scope  of  the  employment.  Dur- 
kee V.  Central  Pacific  R.  R.  Co.,  2  Cal. 
Unrep.  599;  9  Pac.  99. 

Declarations  of  deceased  admissible  for 
what.  The  declarations  of  a  deceased  per- 
son, when  forming  no  part  of  the  res  gestae 
of  his  testamentary  act,  are  inadmissible, 
when  that  act  is  called  in  question,  but 
they  may  be  admitted  on  the  issue  of  the 
testator's  sanity,  or  on  that  of  undue 
influence.  Estate  of  Thomas,  155  Cal.  488; 
101  Pac.  798;  Piercy  v.  Piercy,  18  Cal. 
App.  751;  124  Pac.  561.  The  absence  of 
the  probate  of  a  will  is  not  a  reason  why 
the  declarations  of  the  testator  should  be 
admitted  in  favor  of  the  contestant  of 
the  will,  upon  issues  other  than  that  of  the 
mental  capacity  of  the  testator.  Estate  of 
Gregory,  133  Cal.  131;  65  Pac.  315. 

Contemporaneous  expressions  and  exclamations 
when  part  of  res  gestae.  See  note  59  Am.  Dec. 
763. 

What  included  within  res  gestae.  See  notes 
95  Am.  Dec.  51  ;   16  Am.  St    Rep.  407. 

Declarations  and  complaints  of  injured  person. 
See  note  33  Am.  Rep.  828. 

Statement  of  injured  person  when  constitutes 
part  of  res  gestaa.    See  note  34  Am.  Rep.  479. 

Declaration  of  employee  at  or  after  accident 
when  part  of  res  gestae.  See  notes  36  Am.  Rep. 
829  ;  58  Am.  Rep.  565. 

Declarations  made  immediately  after  an  accident 
as  res  gestae.    See  note  36  Am.  Rep.  899. 

Declarations  when  part  of  res  gestae.  See  note 
58  Am.  Uep.  1S4. 

Declarations  of  insured  previous  to  death  as 
evidence  of  suicide.    See  note  3  Ann.  C.ts.  1114. 

Declarations  of  infant  at  time  of  accident  as 
part  of  res  gestae.    See  note  14  Ann.  Cas.  51. 

Admissibility  of  exclamations  and  expressions 
of  pain  in  actions  involving  bodily  injuries.  See 
note   15  Ann.  Cas.   709. 

Declaration  of  bystander  at  time  of  accident  as 
part  of  res  gesta:.  See  note  Ann.  Cas.  1912C, 
319. 

Res  gestae  in  actions  for  alienating  wife's  affec- 
tions.   See  note  44   Am.   St.  Rep.  84S. 

Declarations  of  mother  in  travail.  See  note  109 
Am.  St.  Rep.  741. 
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Necessity  that  declaration  or  admission  of  pub- 
lic officer,  to  be  admissible  in  evidence,  be  part 
of.  res  gesta.    See  note  3  Ann.  Cas.  749. 

How  near  the  main  transaction  must  declara- 
tiins  be  made  in  order  to  constitute  part  of  res 
gestae.    See  note  19  L.  R.  A.  733. 

Does  the  fact  that  one  was  not  a  participant  or 
actor  in  an  accident  or  aifray  render  his  state- 
ments or  exclamations  inadmissible  as  res  gestae. 
See  notes  20  L.  R.  A.  (N.  S.)  133;  33  L.  R.  A. 
(N.  S.)  109. 

Admissibility  as  res  gestse  of  statements  or 
declarations  by  injured  person  to  physician  while 
latter  is  examining  him  in  order  to  qualify  as  a 
witness.    See  note  21  L.  R.  A.   (N.  S.)   826. 

Statements  made  some  time  after  accident  as 
res  gestas.    See  note  42  L.  R.  A.  (X.  S.)  917. 

CODE  COMMISSIONERS'  NOTE.  See  People 
V.  Pool,  27  Cal.  575.  The  facts,  circumstances, 
or  declarations  which  grow  out  of  the  principal 
fact  in  question,  which  are  contemporaneous  with 
it,  and  serve  to  illustrate,  qualify,  or  explain  it, 
constitute  the  res  gestae.  The  declaration  of 
a  third  person,  made  to  and  in  the  presence  of 
parties  engaged  in  a  controversy,  at  the  time 
of    the    doing    of    an    act,    by    one    of    them,    that 


becomes  the  sub,iect  of  an  action,  may  not  only 
be  well  calculated,  but  essential,  to  explain  the 
motives,  conduct,  and  act  of  the  parties.  There 
is  no  distinction,  in  principle,  between  such  a 
declaration  and  one  made  at  the  same  time  by 
one  of  the  parties.  Gillam  v.  Sigman,  29  Cal. 
641  ;  1  Phillipps  on  Evidence  (Cowen  and  Hill's 
notes),  p.  188,  note  81.  Declarations,  to  be  a 
part  of  the  res  gestae,  are  not  required  to  be 
precisely  concurrent  in  point  of  time  with  the 
principal  fact.  If  they  spring  out  of  the  prin- 
cipal transaction,  if  they  tend  to  explain  it,  are 
voluntary  and  spontaneous,  and  are  made  at  a 
time  so  near  it  as  to  preclude  the  idea  of  de- 
liberate design,  then  they  are  to  be  regarded 
as  contemporaneous,  and  are  admissible.  People 
V.  Vernon,  35  Cal.  51;  95  Am.  Dec.  49;  1  Green- 
leaf  on  Evidence,  §  108;  Mitchum  v.  State,  11 
Ga.  615;  Commonwealth  v.  McPike,  3  Cush.  181; 
50  Am.  Dec.  727.  In  a  suit  for  damages  for 
assault  and  battery,  the  language  used  at  the 
time  of  making  the  assault  is  a  part  oi  the  res 
gestffl,  and  therefore  admissible  in  evidence  for 
the  purpose  of  characterizing  the  act  as  bearing 
upon  the  question  of  malice.  Macdougall  v.  Mac- 
Guire.  35  Cal.  279;  95  Am.  Dec.  98;  see  fur- 
ther, Lyon  V.  Hancock,  35  Cal.  373. 


§  1851.  Evidence  relating  to  third  person.  And  where  the  question  in 
dispute  between  the  parties  is  the  obligation  or  duty  of  a  third  person,  what- 
ever would  be  the  evidence  for  or  against  such  person  is  prima  facie  evidence 
between  the  parties. 


Legislation  §  1851.  1.  Enacted  March  11, 
1872. 

2.  Amended  by  Code  Amdts.  1873-74,  p.  380, 
(1)  inserting  "the"  before  "evidence,"  in  the  first 
instance,  and  (2)  substituting  "prima  facie"  for 
"primary." 

;;.  Amendment  by  Stats.  1901,  p.  240;  un- 
constitutional.   See  note  ante,  §  5. 

Admission  by  principal  evidence  against 
sureties  when.  The  admission  of  the  re- 
ceipt of  money  by  the  principal  in  an 
official  bond  is  evidence  against  his  sure- 


ties.   Butte  County  v.  Morgan,  76  Cal.  1; 
18  Pac.  115. 

Record  of  deed  admissible  to  prove  title 
when.  In  an  action  to  quiet  title,  the 
record  of  a  deed  is  admissible  in  evidence, 
where  no  objection  is  made  to  the  deed 
or  the  record;  the  deed  carries  with  it  the 
presumption  that  it  was  delivered  on  the 
day  of  its  date.  McGorray  v.  Robinson, 
135Cal.  312;67Pac.  279. 


§  1852.  Declaration  of  decedent  evidence  of  pedigree.  The  declaration, 
act,  or  omission  of  a  member  of  a  family  who  is  a  decedent,  or  out  of  the 
jurisdiction,  is  also  admissible  as  evidence  of  common  reputation,  in  cases 
where,  on  questions  of  pedigree,  such  reputation  is  admissible. 

made  not  long  before  his  death,  that  ho 
was  a  widower,  are  not  admissible  as  dec- 
larations of  a  member  of  a  family  to  show 
non-marriage  to  an  alleged  wife:  they 
are  inadmissible  hearsay,  as  against  her 
and  an  alleged  posthumous  child  of  the 
deceased  by  her.  Estate  of  James,  124 
Cal.  6.53;  57  Pac.  578,  1008.  Declarations 
made  by  a  testator  in  his  will  are  compe- 
tent evidence,  after  his  death,  tending  to 
prove  his  marriage  and  the  legitimacy  of 
his  children,  where  the  persons  so  declared 
his  wife  and  children  are  the  devisees. 
Pearson  v.  Pearson,  48  Cal.  609;  Estate  of 
Heaton,  135  Cal.  385;  67  Pac.  321. 


Declaration  of  decedent.    Post,  §  1870,  subd.  4. 

Common  reputation  on  questions  of  pedigree, 
etc.    Post,  §  1870,  subd.  11. 

Legislation  §  1852.  1.  Enacted  March  11, 
1872. 

2.  Amendment  by  Slats.  1901,  p.  240;  un- 
constitutional.   See  note  ante,  §  5. 

Basis  of  rule.  The  admissibility  of 
pedigree  evidence  by  declarations  has  for 
its  only  basis  the  close  and  intimate  rela- 
tions existing  between  the  declarant  and 
the  party  to  whom  the  declarations  per- 
tain; such  declarations,  to  be  admissible, 
must  not  only  be  made  by  a  deceased  mem- 
ber of  the  family,  but  they  must  also  be 
of  and  concerning  a  member  of  the  same 
family.  Estate  of  James,  124  Cal.  653;  57 
Pac.  .578,  1008. 

Marriage  and  legitimacy  of  children 
proved  how.     Declarations  of  a  decedent. 


Admissibility  of  declarations  of  relatives  of 
claimant  upon  the  issue  of  his  relationship  or 
heirship  to  decedent.  See  note  36  L.  R.  A.  (N. 
S.)  530. 


§  1853.  Declaration  of  decedent  evidence  against  his  successor  in  interest. 
The  declaration,  act,  or  omission  of  a  decedent,  having  sufficient  knowledge 
of  the  subject,  against  his  pecuniary  interest,  is  also  admissible  as  evidence 
to  that  extent  against  his  successor  in  interest. 


1893 


PROOF  OF  PART  OF  TRANSACTION. 


§1854 


Decedent's  declaration  ngainst  interest.  Post, 
§  1870,  subd.  4. 

Entries  and  other  writings.    Post,  §  1946. 

Legislation  8  1853.      Enacted  March  11,  1873. 

Reasons  for  rule.  The  (.leclarations  of 
a  decedent,  against  his  interest,  are  admis- 
sible, because  of  the  extreme  improbabil- 
ity of  their  falsehood:  the  regard  that 
men  pay  to  their  own  interests  is  deemed 
so  sufficient  a  security,  that  any  state- 
ment or  declaration  against  their  interests 
should  be  received  (Stoddard  v.  Newhall, 
1  Cal.  App.  Ill;  81  Pac.  666);  and  the 
rule  expressed  in  this  sectioij  is  based 
upon  the  presumption  that  a  declaration 
so  made  is  truthful.  Rulofson  v.  Billings, 
140  Cal.  452;  74  Pac.  3o. 

Objections  affect  weight  rather  than  ad- 
missibility. The  admission  of  the  declara- 
tions of  a  decedent  is  subject  to  the  objec- 
tion that  it  is  easily  fabricated,  and  the, 
party  alleged  to  have  made  the  declara- 
tions cannot  contradict  it;  but  this  objec- 
tion goes  to  the  weight  of  the  evidence, 
and  not  to  its  admissibility.  Stoddard  v. 
Newhall,  1  Cal.  App.  Ill;  81  Pac.  666. 
For  this  reason,  testimony  as  to  the  decla- 
rations of  a  decedent,  against  his  own  in- 
terest, should  be  carefully  scrutinized,  in 
view  of  all  the  surrounding  circumstances, 
and  the  motives  or  interest  of  the  wit- 
nesses; and  if,  in  the  light  of  all  the  cir- 
cumstances, and  the  credibility  of  the  wit- 
nesses, the  judge  or  jury  believe  that  such 
declarations  were  made,  they  are  to  be 
considered  as  any  other  fact  in' the  case. 
Stoddard  v.  Newhall,  1  Cal.  App.  Ill;  81 
Pac.  666. 

Substance  of  offer  required  as  prelim- 
inary to  proof.  An  offer  to  prove  the 
declarations  of  a  decedent,  which  does  not 
specifically  show  their  contents  or  materi- 
ality, or  that  they  were  intended  to  prove 
any  specified  material  issue,  is  properly 
rejected.  Bathgate  v.  Irvine,  126  Cal.  135; 
77  Am.  St.  Rep.  158;  58  Pac.  442. 

Admissible  when.  Declarations  of  a  de- 
ceased grantee,  against  his  interest,  made 
prior  and  subsequently  to  the  conveyance, 


that  the  deed  was  not  intended  as  an  abso- 
lute conveyance,  but  to  secure  an  indebt- 
edness to  him,  is  admissible,  and  suflBcient 
to  support  findings  to  that  effect.  Harp 
V.  Harp,  136  Cal.  421;  69  Pac.  28.  The 
declaration  of  a  decedent,  in  an  affidavit 
in  an  attachment  suit,  that  a  deed  exe- 
cuted by  him  was  not  sham,  or  without 
consideration,  or  in  fraud  of  creditors,  is 
admissible,  but  not  conclusive.  Donnelly 
V.  Eees,  141  Cal.  56;  74  Pac.  433.  Decla- 
rations, that  are  a  mere  narrative  of  past 
events,  are  clearly  within  the  category  of 
inadmissible  hearsay,  and  must  be  ex- 
cluded. Heckle  v.  Southern  Pacific  Co.,  123 
Cal.  441;  56  Pac.  56;  Rulofson  v.  Billings, 
140  Cal.  452;  74  Pac.  35. 

Admissible  against  representative  when. 
The  declaration  of  a  decedent,  against  his 
interest,  that  property,  for  which  suit  was 
brought  by  his  administrator,  belonged 
to  his  mother,  and  that  he  had  possession 
thereof  as  a  matter  of  convenience,  is  ad- 
missible against  the  administrator.  Stod- 
dard V.  Newhall.  1  Cal.  App.  Ill;  81  Pac. 
666.  The  declarations  of  a  grantor,  as 
to  his  reasons  for  executing  the  deed,  are 
admissible  against  him;  if  he  is  dead,  they 
are  equally  admissible  against  his  repre- 
sentatives. Broaddus  v.  James,  13  Cal. 
App.  464;  110  Pac.  158. 

Rule  of  admissihility  as  part  of  res 
gestae.  Declarations,  to  be  admissible  as 
part  of  the  res  gestae,  must  be  au  unde- 
signed part  or  incident  of  the  occurrence; 
they  must  be  the  natural  and  spontaneous 
outgrowth  of  such  occurrence,  and  must 
exclude  the  notion  of  deliberation  or  cal- 
culation, or  the  design  to  make  evidence 
for  future  purposes.  Hickle  v.  Southern 
Pacific  Co.,  123  Cal.  441;  56  Pac.  56;  Rulof- 
son V.  Billings,  140  Cal.  452;  74  Pac.  3^5; 
and  see  Clunie  v.  Sacramento  Lumber  Co., 
67  Cal.  313;  7  Pac.  708;  Williams  v.  South- 
ern Pacific  Co.,  133  Cal.  550;  65  Pac.  1100. 

Admissibility  of  declarations  in  disparagement 
of  title.    See  note  2  Ann.  Cas.  :>. 

Admissibility  of  declarations  of  person  sine© 
deceased  against  his  or  her  interest.  See  note  15 
L.  R.  A.  (N.  S.)   190. 


§1854.  When  part  of  a  transaction  proved,  the  whole  is  admissible. 
"When  part  of  an  act,  declaration,  conversation,  or  writing  is  given  in  evi- 
dence by  one  party,  the  whole  on  the  same  subject  may  be  inquired  into  by 
the  other;  when  a  letter  is  read,  the  answer  may  be  given;  and  when  a  de- 
tached act.  declaration,  conversation,  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation,  or  writing,  which  is  necessary  to  make 
it  understood,  may  also  be  given  in  evidence. 

Legislations  1854.     Enacted  March  11,  1873.        as   a  disjointed   member  of  what  is   prop- 


Application  of  section.  This  section  and 
§  2048,  post,  refer  entirely  to  cross-exam- 
inations. Vance  v.  Richardson,  110  Cal. 
414;  42  Pac.  900. 

Entire  written  communications  admitted 
when.  No  part  of  a  document  should  be 
wrenched  from  ita  context,  and  received 


erly  an  indivisible  unit  of  evidence  (Tus- 
tin  Fruit  Ass'n  v.  Earl  Fruit  Co.,  6  Cal. 
Unrep.  37;  53  Pac.  693);  but  where  part  of 
a  letter  has  been  admitted,  the  remainder 
thereof,  which  has  no  relevancy  to  the 
issues,  may  be  excluded  from  the  evidence. 
John  Breuner  Co.  v.  King,  9  Cal.  App.  271; 


§1855 


GENERAL    PRINCIPLES    OF    EVIDENCE. 


1894 


98  Pac.  1077.  "Where  a  contract  with  a 
corporation  refers  to  the  by-laws  thereof, 
the  effect  of  such  reference  is  to  make 
them  admissible  in  evidence,  but  not  to 
render  them  the  inseparable  accessory  of 
the  contract.  Tustin  Fruit  Ass'n  v.  Earl 
Fruit  Co.,  6  Cal.  Unrep.  37;  53  Pac.  693. 
A  letter  is  not  improperly  excluded  from 
evidence,  if  there  is  nothing  in  it  "which 
is  necessary  to  make"  another  letter  un- 
derstood. Hale  Bros.  v.  Milliken,  5  Cal. 
App.  344;  90  Pac.  365.  Where  a  witness 
for  the  plaintiff,  upon  being  interrogated 
upon  a  particular  point,  has  had  read  to 
him  his  deposition  upon  that  point,  given 
on  a  prior  occasion,  the  defendant  is  enti- 
tled to  all  of  the  testimony  from  his  depo- 
sition, bearing  upon  the  single  question 
upon  which  the  witness  is  being  inter- 
rogated, but  not  to  the  introduction,  in 
evidence,  of  other  different  and  extraneous 
matter  contained  in  the  deposition.  Zib- 
bell  V.  Southern  Pacific  Co.,  160  Cal.  250; 
116  Pac.  513. 

Entire  conversations  admitted  when. 
Where  a  witness,  on  his  examination  in 
chief,  testifies  to  part  of  a  conversation 
had  by  him  at  a  certain  time  and  place, 
the  entire  conversation  is  admissible  in 
evidence,  on  cross-examination.  Watrous 
V.  Cunningham,  71  Cal.  30;  11  Pac.  811. 
Where  an  issue  is  raised  as  to  the  identity 
of  a  purchaser  of  certain  property  at  the 
sale  thereof,  a  conversation,  while  the  sale 
was  being  made,  between  the  seller  and 
other  persons  present,  is  admissible.  Wat- 
rous V.  Cunningham,  71  Cal.  30;  11  Pac.  811. 
Where  the  witness  for  one  party  reads 
an  extract  from  his  testimony  at  a  pre- 
vious hearing,  the  adverse  party  may  in- 
troduce in  evidence  the  whole  of  such 
testimonv.  Hobart  v.  Tyrrell,  68  Cal.  12; 
8  Pac.  525. 

Admissions  in  answer  evidence  when. 
All  issuable  facts  set  up  in  the  answer  are 
to  be  deemed  in  law  as  denied:  only  those 
other  statements  in  the  pleading  which 
go  to  qualify  admissions  in  the  answer 
are  to  be  taken  as  a  part  of  the  evidence. 
Granite  Gold  Mining  Co.  v.  Maginness,  118 

§  1855.  Contents  of  writing,  how  proved.  There  can  be  no  evidence  of 
the  contents  of  a  writing,  other  than  the  writing  itself,  except  in  the  follow- 
ing cases: 

1.  "When  the  original  has  been  lost  or  destroyed;  in  which  case  proof  of 
the  loss  or  destruction  must  first  be  made. 

2.  When  the  original  is  in  the  possession  of  the  party  against  whom  the 
evidence  is  offered,  and  he  fails  to  produce  it  after  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in  the  custody  of  a 
public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the  record 
is  made  evidence  by  this  code  or  other  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other  documents, 
which  cannot  be  examined  in  court  without  great  loss  of  time,  and  the  evi- 
dence sought  from  them  is  only  the  general  result  of  the  whole. 


Cal.  131;  50  Pac.  269.  To  call  the  atten- 
tion of  the  court  to  an  admission  in  the 
ansv/er,  or  to  a  failure  to  deny  a  material 
fact  alleged  therein,  it  is  necessary  to 
read  the  answer,  and  for  that  purpose  it 
is  evidence.  Granite  Gold  Mining  Co.  v. 
Maginness,  118  Cal.  131;  50  Pac.  269. 

Depositions.  The  offer  of  a  part  of  a 
deposition  does  not  authorize  the  adver- 
sary to  introduce  it  all,  but  the  right  is 
limited  to  such  parts  as  relate  to  the  same 
subject.  Bacon  v.  Grosse,  165  Cal.  481;  132 
Pac.  1027. 

Supplemental  description  for  deeds  made 
how.  The  parties  to  a  deed,  instead  of 
setting  out  in  full  the  metes  and  bounds, 
or  other  complete  designation,  of  the  tract 
intended  to  be  conveyed,  may  describe  it, 
in  whole  or  in  part,  by  reference  to  some 
instrument,  as  a  deed,  map,  etc.,  which 
contains  or  furnishes  such  a  description 
of  the  land,  that,  when  read  in  connection 
with  the  deed,  will  completely  identify 
the  land.  Caldwell  v.  Center,  30  Cal.  539; 
89  Am.  Dec.  131;  and  see  Hicks  v.  Cole- 
man, 25  Cal.  122;  85  Am.  Dec.  103.  Where 
a  deed  refers  to  an  instrument  or  map  for 
a  description  by  metes  and  bounds  of  land 
conveyed,  no  other  instrument  or  map  than 
that  referred  to  is  receivable  in  evidence 
with  the  deed  to  identify  the  land.  Cald- 
well v.  Center,  30  Cal.  539;  89  Am.  Dec. 
131. 

When  admission  of  part  of  conversation  en- 
titles balance  to  be  admitted.  See  note  82  Am. 
Dec.  342. 

CODE  COMMISSIONERS'  NOTE.  If,  during 
a  trial,  the  plaintiff  draws  out  of  one  of  his 
witnesses  part  of  a  conversation  between  the 
plaintiff  and  another  person,  the  defendant  may 
prove  by  his  witnecses  the  whole  of  the  con- 
versation. Gillam  v.  Sigman,  29  Cal.  637.  If 
one  party  read  a  portion  of  a  writing  as  evi- 
dence, the  other  party  may  require  the  reading 
of  the  remaining  portions  of  the  same  before 
the  intervention  of  other  evidence.  Spanagel  v. 
Dellinger,  33  Cal.  283;  1  Phillipps  on  Evidence, 
p.  406,  note  118,  pp.  417,  418;  1  Greenleaf  on 
Evidence,  §  201.  If  declarations  of  a  party,  in 
a  conversation,  are  introduced  as  evidence,  the 
whole  conversation  must  be  taken  together;  but 
the  jury  are  not  bound  to  give  the  same  weight 
to  all  parts  of  it.  They  are  at  liberty  to  con- 
sider how  much,  under  the  circumstances,  is 
entitled  to  credit.    Thrall  v.  Smiley,  9  Cal.  537. 
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Contents  of  writing.    Post.  §§  1937,    1969. 

Original  in  possession  of  opponent.  Notice  to 
produce.    Post,  S§  19:i8.  1939. 

Pul.lic  writings,  generally.     Po.st,  §§  1392-1927. 

Affidavits.    Post,  §§  2009  et  seq. 

Sul)d.  4.  Certified  copies  of  records.  See  post, 
§§  1919  et   .seq. 


In  the  eases  mentioned  in  subdivisions  three  and  four,  a  copy  of  the  origi- 
nal, or  of  the  record,  must  be  produced;  in  those  mentioned  in  subdivisions 
one  and  two,  either  a  copy  or  oral  evidence  of  the  contents. 

should  be  made  into  the  reasons  for  its 
non-production;  otherwise  all  that  ought 
to  be  required  is  reasonable  diligence  to 
obtain  the  original,  and  it  is  for  the  trial 
judge  to  determine  the  sufficiency  of  the 
proof,  subject  to  review  on  appeal.  Cali- 
fornia Nat.  Bank  v.  Weldon,  14  Cal.  App. 
765;  113  Pac.  334;  King  v.  Samuel,  7  Cal. 
App.  55;  93  Pac.  391. 

Proof  of  loss  necessary  as  a  foundation 
when.     Secondary  evidence  of  the  contents 
of  a  document,  conveyance,  or  instrument 
is,   ordinarily,   inadmissible  without   proof 
of  the  loss  or  destruction  of  the  original, 
or  of  inability  to  produce  it.   Dahler  v.  All 
Persons,  163  Cal.  160;  124  Pac.  995.     After 
proof  of  the  loss  or  destruction  of  a  writ- 
ing, its  contents  may  be  proved  by  parol 
evidence.   Hibernia  Sav.  &  L.  Soc.  v.  Boyd, 
155  Cal.  193;  100  Pac.  239;  Cassin  v.  Nich- 
olson,   154   Cal.   497;   98  Pac.   190;   Kriste 
V.  International  Savings  etc.  Bank,  17  Cal. 
App.  301;   119  Pac.  666;   Creditors'  Union 
V.  Lundy,  16  Cal.  App.  567;  117  Pac.  624; 
Seaboard  Nat.  Bank  v.  Ackerman,  16  Cal. 
App.  55;  116  Pac.  91;  California  Nat.  Bank 
V.  Weldon,  14  Cal.  App.  765;  113  Pac.  334; 
Van  Valkenburgh  v.  Oldham,  12  Cal.  App. 
572;   108  Pac.  42;   King  v.  Samuel,  7  Cal. 
App.  55;  93  Pac.  391.     The  books  of  a  re- 
corder's  office   are   not   admissible   in   evi- 
dence to  prove  the  execution  and  contents 
of  instruments  which  have  been  duly  re- 
corded, unless  the  absence  of  the  originals 
is  first  explained  or  accounted  for  (Brown 
v.   Griffith,  70  Cal.   14;   11  Pac.  500);   and 
the    admission    of    parol    evidence    of    the 
contents    of    letters,    without    first    laying 
a   foundation    by    proof    of    their   loss,   is 
error.    Byrne   v.   Byrne,   113   Cal.   294;   45 
Pac.  536.     Where  there  is  no  summons  on 
file  in   a  justice's  court,   and  it  has  been 
lost,   its   contents   may  be   proved  by  the 
justice's    clerk.      Kriste    v.    International 
Savings  etc.  Bank,  17  Cal.  App.  301;   119 
Pac.   666.     Where   the  instrument   author- 
izing a  sale  of  land  is  shown  to  have  been 
lost,  a  letter  of  the  owner,  stating  his  will- 
ingness  to  sell  the  land,   is  admissible   to 
fix  the  time  of  the  giving  of  the  authoriza- 
tion.   Smith  V.  Jaccard,  20  Cal.  App.  280; 
128  Pac.  1023.     In  an  action  to  set  aside 
an  alleged  forged  deed,  it  is  not  error  to 
permit  the  defendants  to  introduce  second- 
ary evidence  to  jirove  that  the  signature 
of  the  plaintiff  thereto  was  genuine,  where 
the  loss  of  the  deed  was  sufficiently  estab- 
lished  to  justify   such   proof.    Morison   v. 
Weik,    19' Cal.    App.    139;    124    Pac.    869. 
Where  the   record  evidence  of  an   original 
action  has  been   destroyed  by  fire  before 
the  commencement  of  another  action,  sec- 
ondary evidence  is  admissible  and  compe- 


Legislation  8  1855.  1.  Enacted  March  11, 
lS7r;  (based  on  Practice  Act,  §  447),  (1)  in 
introductory  paragraph,  substitutini;  "can"  for 
"shall";  (2)  iu  subd.  2,  substituting  "must"  for 
"shall" ;  (3)  in  subd.  4,  adding  "by  this  code" 
after  "evidence";  and  (4)  adding  the  final  para- 
graph. 

2.  Amended  by  Code  Amdts.  1873-74.  p.  380, 
(1)  in  subd.  4,  changing  "by"  to  "other"  before 
"statute";  (2)  in  final  paragraph,  adding  "or  of 
the  record"  after  "original." 

3.  Amendment  by  Stats.  1901,  p.  240;  un- 
constitutional.    See  note  ante,  §  5. 

Application  of  section.  This  section  ap- 
plies to  public  writings,  such  as  lost  or 
destroyed  judicial  records,  etc.,  as  well 
as  to  private  writings,  notwithstanding 
the  provisions  of  the  act  of  June  16,  1906 
(Hibernia  Sav.  &  L.  Soc.  v.  Boyd,  155  Cal. 
193;  100  Pac.  239;  Kriste  v.  International 
Savings  etc.  Bank,  17  Cal.  App.  301;  119 
Pac.  666;  Seaboard  Nat.  Bank  v.  Acker- 
man,  16  Cal.  App.  55;  116  Pac.  91);  but 
this  section  does  not,  by  its  terms,  relate 
to  the  record  of  conveyances:  it  is  by 
§  1919,  post,  that  the  record  of  a  private 
writing  is  evidence.  Brown  v.  Griffith,  70 
Cal.  14;  11  Pac.  500.  The  fourth  sub- 
division of  this  section  is  applicable  only 
after  preliminary  proof  has  been  made 
showing  the  admissibility  of  a  certified 
copy.  Brown  v.  Griffith,  70  Cal.  14;  11  Pac. 
500" 

Contents  of  lost  Instrument  proved  how. 
In  an  action  for  the  specific  performance 
of  a  contract  which  has  been  lost,  parol 
evidence  must  be  confined  to  proof  of  the 
contents  of  the  written  instrument:  evi- 
dence as  to  the  declarations  of  a  party 
thereto,  made  subsequently  to  the  date  of 
the  contract,  is  inadmissible.  Nicholson 
v.  Tarpey,  124  Cal.  442;  57  Pac.  457. 

"Lost,"'  defined  and  explained.  A  letter 
beyond  the  territory  of  the  state  is,  within 
the  meaning  of  the  statute,  "lost,"  so  as 
to  allow  secondary  proof  of  its  contents. 
Zellerbach  v.  Allenberg,  99  Cal.  57;  33  Pac. 
786.  The  word  "lost"  does  not  mean  "de- 
stroyed": an  instrument  may  be  lost  for 
all  practical  purposes  of  the  trial  when  it 
cannot,  after  diligent  search,  be  found, 
and  yet  it  may  exist.  King  v.  Samuel,  7 
Cal.  'App.  55;  93  Pac.  391.  Reasonable 
diligence  in  making  search  for  a  lost  or 
mis]'laced  instrument  does  not  require  the 
exploration  of  all  possible  places  where  it 
might  be.  King  v.  Samuel,  7  Cal.  App. 
55;  93  Pac.  391.  Thus,  where  any  sus- 
picion hangs  over  the  instrument,  or  that 
it  is  designedly  withheld,  a  rigid  inquiry 
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tent  to  establish  the  existence  of  the 
original  action  and  all  of  the  proceedings, 
including  the  judgment  had  therein;  it  is 
not  necessary  to  state  the  contents  of  the 
lost  or  destroyed  instruments,  word  for 
word:  the  substance  of  them  is  all  that  is 
required.  Seaboard  Nat.  Bank  v.  Acker- 
man,  16  Cal.  App.  55;  116  Pac.  91. 

Certified  records  of  public  oflBlce  admis- 
sible when.  The  journals  of  the  assembly 
and  the  senate,  preserved  by  the  secretary 
of  state,  or  copies  of  such  journals,  prop- 
erly certified,  are  admissible  in  evidence 
in  any  court  of  justice  in  this  state  (Oak- 
land Paving  Co.  v.  Hilton,  69  Cal.  479;  11 
Pac.  3) ;  and  a  certified  copy  from  the 
recorder's  oflfice,  of  a  power  of  attorney, 
purporting  to  have  been  executed  by  four 
persons,  but  acknowledged  by  one  only,  is 
admissible  in  evidence.  Spect  v.  Gregg,  51 
Cal.  198. 

Limitations  of  rule.  A  copy  of  a  certi- 
fied copy  of  an  original  instrument,  which 
has  been  lost,  is  not  admissible  to  prove 
the  contents  of  the  original.  Dyer  v.  Hud- 
son, 65  Cal.  372;  4  Pac.  235.  Evidence  as 
to  the  declarations  of  a  vendor,  made  sub- 
sequently to  the  date  of  a  contract  for  the 
conveyance  of  land,  which  has  been  lost, 
as  to  what  land  had  been  sold  by  him,  is 
inadmissible.  Nicholson  v.  Tarpey,  124 
Cal.  442;  57  Pac.  457.  Where  a  copy  of 
a  public  official  document  or  record  is 
certified  by  the  proper  custodian  thereof 
to  be  correct,  parol  evidence  that  the  cer- 
tificate is  false  is  inadmissible  (People  v. 
Hagar,  52  Cal.  171);  but  the  evidence  of 
a  deputy  clerk  of  a  board  of  supervisors 
is  admissible  to  prove  that  no  other  reso- 
lution of  intention  to  do  certain  work  was 
passed  by  such  board,  than  that  introduced 
in  evidence.  Pacific  Paving  Co.  v.  Gallett, 
137  Cal.  174;  69  Pac.  985. 

Mathematical  computations  proved  how. 
Neither  the  jury  nor  the  court  is  required 
to  make  calculations  involving  many  addi- 
tions and  subtractions  in  figures:  a  wit- 
ness may  be  called  for  this  purpose.  Wil- 
son v.  Alcatraz  Asphalt  Co.,  142  Cal.  182; 
75  Pac.  787.  In  an  action  upon  a  contract 
of  insurance,  indemnifying  against  the 
felonious  abstraction  of  the  contents  of  a 
safe,  where  the  matter  for  determination 
is  the  cash  value  of  goods  abstracted,  it  is 
permissible,  under  the  fifth  subdivision 
of  this  section,  to  state  the  aggregate 
value,  after  the  memory  of  the  witness 
has  been  refreshed  by  a  memorandum, 
where  the  same  result  might  be  arrived 
at  by  an  examination  of  the  books,  which 
are  in  court.  Kinney  v.  Maryland  Casualty 
Co.,  15  Cal.  App.  571;  115  Pac.  456.  Under 
the  fifth  subdivision  of  this  section,  it  is 
not  necessary,  to  prove  the  character  and 
value  of  the  services  rendered  by  an  at- 
torney in  an  action,  to  produce  the  record. 
Cahill  v.  Baird,  7  Cal.  Unrep.  61;  70  Pac. 
1061. 


Immaterial  error.  Where  the  receipt  of 
a  letter  is  denied,  the  introduction  of  sec- 
ondary evidence  of  its  contents,  without 
a  demand  to  produce  the  letter,  is  imma- 
terial error.  Boyd  v.  Warden,  163  Cal. 
155;  124  Pac.  841. 

Modification  of  rule  as  to  secondary  evi- 
dence.   See  note  post,  §  1951. 

Secondary  evidence  of  contents  of  in- 
strument.   See  also  note  post,  §§  1937,  1951. 

Photographic  copies,  when  admissible.  See  note 
26  Am.  Rep.  ;n9. 

Admissibility  of  secondary  evidence  as  to  con- 
tents of  document  not  within  jurisdiction  of  court. 
See  note  8  Ann.  Cas.  413. 

Admissibility  of  carbon  copy  of  writing  with- 
out accounting  for  non-production  of  original.  See 
note  11   Ann.  Cas.  108. 

Proof  of  handwriting  by  third  person  where 
writer  is  accessible  as  witness.  .See  note  20  Ann. 
Cas.  108. 

Competency  of  testimony  as  to  contents  of  docu- 
ment where  witness's  knowledge  is  based  merely 
on  hearing  it  read.  See  note  Ann.  Cas.  1912D, 
790. 

Secondary  evidence  of  contents  of  will  lost  after 
probating  or  filing  for  record.  See  note  38  L.  R.  A. 
456. 

CODE  COMMISSIONERS'  NOTE.    1.   Subd.  1. 

In  the  case  of  lost  instruments,  where  no  copy 
has  been  preserved,  it  is  not  to  be  expected  that 
witnesses  can  recite  its  contents  word  for  word; 
it  is  sufficient  if  intelligent  witnesses,  who  had 
read  the  paper,  understood  its  object  and  can 
state  it  with  precision.  Posten  v.  Rassette,  5 
Cal.  469.  Proof  of  its  loss,  however,  must  first 
be  made.  Id.  Evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  will  not 
be  allowed,  even  if  it  is  claimed  that  the  origi- 
nal writing  is  lost,  unless  there  has  been  a  dili- 
gent search,  in  good  faith,  unsuccessfully  made 
for  it  in  a  place  where  it  was  most  likely  to 
be  found,  and  it  appears  that  the  party  has  ex- 
hausted, in  a  reasonable  degree,  all  sources  of 
information  and  means  of  discovery  naturally 
suggested  by  the  nature  of  the  case  and  acces- 
sible to  the  party.  Mere  evidence  of  search 
is  insufficient:  the  search  must  have  been  dili- 
gent. Where  the  library  and  papers  of  a  party 
are  destroyed  by  fire,  with  the  exception  of  a 
few  papers,  and  evidence  of  a  search  for  the 
paper  is  made,  but  it  is  not  said  that  the  search 
was  among  the  papers  saved,  it  was  held  that 
proof  of  the  loss  of  the  paper  was  insufficient, 
for  the  paper  might  have  been  one  of  those 
saved  from  the  fire.  Folsom  v.  Scott,  6  Cal.  461. 
And  as  to  diligent  search,  affidavit  of  party  as 
to  loss,  etc.,  see  also  Fallon  v.  Doiigherty,  12 
Cal.  104;  Macv  v.  Goodwin,  6  Cal.  581;  Hensley 
V.  Tarpey,  7  Cal.  288;  Bagley  v.  Eaton,  10  Cal. 
147. 

"It  is  not  a  matter  of  course  to  allow  second- 
ary evidence  of  the  contents  of  an  instrument 
in  suit  upon  proof  of  its  destruction.  If  the 
destruction  was  the  result  of  accident,  or  was 
without  the  agency  and  consent  of  the  owner, 
such  evidence  is  generally  admissible.  But  if 
the  destruction  was  voluntarily  and  deliberately 
made  by  the  owner,  or  with  his  assent,  as  in 
the  present  case,  the  admissibility  of  the  evi- 
dence will  depend  upon  the  cause  or  motive  of 
the  party  in  effecting  or  assenting  to  the  de- 
struction. The  object  of  the  rule  of  law  which 
requires  the  production  of  the  best  evidence  of 
which  the  facts  sought  to  be  established  are 
susceptible,  is  the  prevention  of  fraud;  for,  if 
a  party  is  in  possession  of  this  evidence,  and 
withholds  it,  and  seeks  to  substitute  inferior 
evidence  in  its  place,  the  presumption  naturally 
arises,  that  the  better  evidence  is  withheld  for 
fraudulent  purposes,  which  its  production  would 
expose  and  defeat.  When  it  appears  that  this 
better  evidence  has  been  voluntarily  and  delib- 
erately destroyed,  the  same  presumption  arises; 
and  unless  met  and  overcome  by  a  full  explana- 
tion of  the   circumstances,  it  becomes   conclusive 
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of  a  fraudulent  design,  and  all  secondary  or  in- 
ferior evidence  is  rejected.  If,  however,  the 
destruction  was  made  upon  an  erroneous  im- 
pression of  its  eflfect,  under  circumstances  free 
from  suspicion  of  intended  fraud,  the  secondary 
evidence  is  admissible.  The  cause  or  motive  ot 
the  destruction  is.  then,  the  controlling  fact 
which  must  determine  the  admissibility  of  tnis 
evidence  in  such  cases.   ■    ■    •    „  •    ,  .  .        ;,„^ 

"Authorities  to  the  same  effect  might  be  cited 
almost  ad  infinitum.      From  them  it  is  clear    that 
the    cause    or    motive    of    the    destruction    of    the 
instrument   in  suit,   when  voluntarily  made,   must 
determine    the    question    of    the    admissibility    ol 
secondary   evidence   of   its   contents.      From   them 
it   is  also  clear,  that  the  facts  and  circumstances 
of    the    destruction    must    be    shown    in    the    hrst 
instance    to    the    court,    to    enable    it    to   judge    ot 
the    proprietv    of    admitting   or    refusing   the    sec- 
ondary evidence.      These  facts  and  circumstances, 
in    a    great    number    of    instances,    probably    the 
greater    number,    are    known    only    to    the   parties 
themselves,    and   from   them   alone   can   any   prool 
he    obtained.      The    same    principle,    then,    which 
allows    the   parties   to    prove   by    their   own    testi- 
mony    the     destruction     must     necessarily     allow 
them   to   prove   all   such   facts    and    circumstances 
as  are  requisite  to  the  introduction  of  the  secona- 
arv    evidence.      If    the    testimony    of   independent 
and     disinterested     witnesses     were     essential     to 
prove  these   facts  and  circumstances,   there  couia 
never  be   any   necessity  for   the   testimony   of   the 
parties   themselves    to   the   destruction.      The    cir- 
cumstances    of     the     destruction     could    only     be 
known   in   connection  with   the   destruction   itself, 
and    the    latter    fact    could    be    established    with 
the    former    facts    by    the    same    witnesses.      Ihe 
naked   fact  of  voluntary   destruction,  without   ex- 
planation,   is   held   such   presumptive   evidence    ot 
fraudulent    design    as    to    preclude    all    secondary 
evidence    (Blade    v.    Noland,    12    Wend.    173;    il 
Am     Dec     126),   and   the   restriction   placed   upon 
the   rule   by   the   court   below   in   this   case    would 
deprive  it  of  all  practical  benefit  in  the  numerous 
and  by  far  the   largest    class  of  cases,   where  the 
destruction  has  taken  place  when  no  third  party 
was    present.      We    do    not   think,    therefore,    that 
the    affidavits    read    to    the    court    below,    in    ex- 
plaining   the    possession    and    destruction    of  Ji^e 
notes   in   suit   by   the   maker,    went    'beyond   their 
true   purpose.'      We   do   not   find   any   adjudicated 
case   directlv   upon   the   question;    but   m   a   great 
number    of    cases    which    we    have    examined,    tne 
facts   and  circumstances  are  set   forth  in  the  atti- 
davits  of  the  parties,  and  in  some  instances  witn 
great   particularity;    and,   so   far   from   any   objec- 
tion   being    taken    to    them    on    this    ground     the 
facts   thus   detailed    are    generally    referred   to    as 
justifying    the    admission    of    the    secondary    evi- 

"The  preliminary  proof  is  addressed  to  the 
court,  and  of  its  sufficiency  the  court  is  the  sole 
judge"  Bagley  v.  McMickle,  9  Cal.  446;  citing 
also  and  commenting  on  the  following  cases : 
Riggs  V.  Tayloe,  9  Wheat.  483;  6  L.  Ed.  140, 
Blade  V.  Noland,  12  Wend.  174;  27  Am.  Dec. 
126;  Bank  of  United  States  v.  Sill,  5  Conn. 
106;  13  Am.  Dec.  44;  Page  v  Page.^P  lick. 
368;  Garlock  v.  Geortner,  7  Wend.  199;  Jack- 
son V.  Betts,  9  Cow.  208,  222 ;  Renner  v.  Bank 
of  Columbia,  9  Wheat.  581;  6  L.  Ed  166;  rro_ 
prietors  of  Braintree  v.  Battles,  6  Vt  399  ,  4 
Cowen  and  Hill's  Notes  to  PhiUipps  on  Evidence 
note  247-  Martin  v.  Bank  of  United  States,  4 
Wash  C  C  253;  Fed.  Cas.  No.  9156.  Papers 
destroyed  by  fire.    See  Collier  v.  Corbett,  15  Cal. 

"The  rule  which  excludes  the  testimony  of 
parties,  has  reference  to  the  matters  in  issue, 
and  not  to  incidental  questions,  involving  mat- 
ters auxiliary  to  the  trial  of  the  cause,  which 
are  addressed  solely  to  the  court.  Upon  these 
incidental  questions,  the  oath  of  parties  is  re- 
ceived and  its  admissibility,  though  generally 
placed"  on  the  ground  of  necessity  to  prevent  a 
failure  of  justice,  does  not  always,  or  even  in 
the  greater  number  of  instances,  depend  upon 
that  circumstance.  Thus,  the  oath  of  parties 
to  obtain  a  continuance,  or  to  take  depositions, 
or    to    prove    the    death    or    absence    of    a    sub- 


scribing  witness,    and   in   many    other    instances, 
is    received    without    reference     to    the    QUfst'o^ 
whether  the   facts  sworn  to   could  be   established 
bv    the    testimony    of    disinterested    witnesses,     i 
Greenleaf    on    Evidence,    p.    349.      Its    admissibil- 
itv  to   lav  the  foundation  for  secondary  evidence 
of    the    contents    of    a    jvritten    instrument,    when 
the    original    is    kept    in    a    public    office,    and    is 
not  permitted  to  be  taken  from  it,  is  not  founded 
upon   necessity,    for   in   such    cases   the    custodian 
of  the  original  could  be  examined,  by  deposition, 
as    to    the    fact    that    it    was    not    allowed    to    be 
removed.     Hensley   v.   Taipey,    7    Cal.    288.      And 
its  admissibility  to  show  the  destruction  of  writ- 
ten   instruments,    cannot    always    be    referred    to 
the    necessity    of    the    case.      It    is    impossible    for 
any   foresight    to   provide    for    every   development 
of   proof   on   the   trial   of   a   contested   cause,    and 
secondary  evidence  of  destroyed  instruments  may 
sometimes    unexpectedly    become    necessary,      in 
such    contingency    the    trial    is    not    delayed,    or 
the   evidence    excluded,    because,    possibly,    a    dis- 
interested  witness   may   be   in   existence   who   can 
testify    to    the    destruction    of    the    instruments-— 
the  testimony  of  the  parties  is   received,   and  the 
trial    proceeds.      Wh.atever    may    have    been    the 
reason  originally   assigned,   the  true  ground  upon 
which    the    testimony    of    parties    is    admitted    to 
prove   the   destruction   of   written   instruments,    is 
this:    that    the   testimony   relates   to   matters   pre- 
liminary and  incidental,  is  addressed  solely  to  the 
court,    and   does    not   affect   the    issue   to   be    tried 
by  the  jury.      Upon  such  matters,   the  rule  as  to 
the    incompetency   of   parties    and    interested   per- 
sons does  not  apply.      The  testimony  proves  noth- 
ing  in   the    cause;    it    only   prepares   the   way    for 
the    introduction    of    proof.      The    existence    and 
contents    of    the    instrument    must    be    established 
by  distinct  and  competent  evidence. 

"That  the  preliminary  testimony  of  the  parties 
may  be  presented  by  affidavit,  is  too  well  settled 
to  admit  of  question.  Cowen  and  Hill  s  Notes  to 
Phillipps  on  Evidence,  Part  2,  P.  408,  and  cases 
there  cited;  Riggs  v.  Tayloe,  9,  Wlieat.  483 ;  6 
L  Ed  140-  Wells  v.  Martin,  1  Ohio  St.  389. 
Indeed,  in  several  states,  it  is  held  the  better 
practice  to  require  the  testimony  to  be  given  in 
this  manner.  Thus,  in  Smith  v.  ^\  ilson,  1  Dev. 
&  Bat  (N  C.)  41,  the  supreme  court  of  Nortn 
Carolina,  after  stating  that  the  affidavit  of  par- 
ties to  the  loss  or  destruction  of  original  instTU- 
ments  has  invariably  been  received,  observes  that 
the  testimony  is  addressed  to  the  court,  and,  as 
a  matter  of  practice,  'ought  to  be  in  writing,  that 
the  court  onlv  may  hear  it.'  See  Domady  v.  State 
Bank,  3  111.  236.  ,  .    ^^ 

'•In  this  state,  the  testimony  may  be  given 
orally  or  offered  by  affidavit.  The  convenience  of 
the  parties  and  of  the  court  will  sometimes  sug- 
gest one  course,  and  sometimes  another.  Either 
course  mav  be  adopted,  and  either  course  will 
avail.  McCann  v.  Beach,  2  Cal.  31;  Grass  Valley 
Quartz  Minin-  Co.  v.  Stackhouse,  6  Cal.  414, 
Gordon  v.  Searing,  8  Cal.  49.  .  ,t5„„i„v 

"In  our  former  opinion  in  this  case  (Bagie> 
y  McMickle,  9  Cal.  447),  we  held  that  where 
written  instruments  are  voluntarily  and  deliber- 
ately destroyed,  the  cause  or  motive  of  the  de- 
struction is"  the  controlling  fact,  which  must 
determine  the  admissibility  of  secondary  evidence 
of  their  contents,  and  that  if  the  destruction  was 
made  upon  an  erroneous  impression  of  its  effect, 
under  circumstances  free  from  suspicion  of  in- 
tended fraud,  such  evidence  is  admissible.  ihe 
opinion  then  expressed  is  in  accordance  with  all 
authorities,  and  is  decisive  of  the  question  on  the 
present  appeal.  Riggs  v.  Tayloe  9  Wheat  -183, 
6  L  Ed  140:  Bank  of  United  States  v.  Sill,  5 
Conn  lOG;  13  Am.  Dec.  44;  Renner  v.  Bank  of 
Columbia,  9  Wheat.  581;  6  L.  Ed.  166;  Proprie- 
tors of  Braintree  v.  Battles,  6  Vt.  399;  4  Cowen 
and    Hill's   Notes  to   Phillipps   on   Evidence,   note 

247. 

"The  highest  evidence  of  that  fact  is,  of  course, 
the  writing  itself;  hut.  in  case  of  its  loss  or 
destruction,  the  fact  may  be  established  by  parol. 
The  destruction  of  the  notes,  then,  onlv  impaired 
the  evidence  of  the  liability  of  the  maker.  A 
bill  or  note,'  savs  the  supreme  court  of  Con- 
necticut,   'is   not   a  debt;    it   is  only   primary   evi- 
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dence  of  a  debt;  and  when  this  is  lost  or 
destroyed,  bona  fide,  it  may  be  supplied  by  sec- 
ondary evidence.'  Bank  of  United  States  v.  Sill, 
5  Conn.  106;  13  Am.  Dec.  44;  Martin  v.  Bank  of 
United  States,  4  Wash.  C.  C.  253;  Fed.  Cas. 
No    9156";  Bagley  v.  Eaton,  10  Cal.  146-149. 

If  the  record-book  containing  a  judgment  or 
decree  of  a  district  court  is  destroyed  by  fire, 
secondary  evidence  is  admissible  to  prove  the  ex- 
istence and  contents  of  the  judgment.  Ames  v. 
Hoy,  12  Cal.  11.  Parol  proof  of  a  written  con- 
tract, and  assignment  thereof  in  writing,  not 
admissible  to  charge  the  assignee  without  notice 
to  produce  the  original  or  accounting  for  its  loss. 
Grimes  v.  Fall,  15  Cal.  63.  What  is  sufficient 
proof  to  account  for  non-production  of  original 
papers  to  admit  secondary  evidence.  See  Pierce 
V.  Wallace,  18  Cal.  165.  In  suit  by  the  assignee 
of  a  book-accounl,  the  assignor  is  a  competent 
witness  to  prove  to  the  court  the  loss  of  the  book 
of  original  entries,  as  preliminary  to  the  intro- 
duction of  secondary  evidence  of  its  contents. 
The  proof,  in  this  case,  of  the  loss  of  the  book  of 
original  entries  was  not  sufficient  to  let  in  sec- 
ondary evidence  of  its  contents,  because  such 
proof  did  not  show  who  last  had  possession  of 
the  book,  or  any  bona  fide  and  diligent  search 
for  it.  Caulfield  v.  Sanders,  17  Cal,  570.  Evi- 
dence that  a  written  instrument  had  been  in  the 
possession  of  one  or  the  other  of  two  men,  and 
that  one  of  the  two  had  not  got  it,  and  had 
searched  for  it  and  could  not  find  it,  without  the 
same  proof  as  to  the  other,  does  not  lay  the 
foundation  to  admit  oral  proof  of  its  contents. 
Patterson  v.  Keystone  Mining  Co.,  30  Cal.  360; 
Crary  v.  Campbell,  24  Cal.  634.  Where,  to  prove 
prior  possession  of  a  mining  claim,  plaintiff  re- 
lied upon  a  notice  which  had  been  posted  on  a 
tree  at  one  end  of  the  claim,  which  notice  was 
not  produced  on  the  trial,  but  in  place  thereof 
plaintiff  introduced  a  witness  who  stated  that  he 
had  frequently  seen  the  notice,  and  that  when  he 
last  saw  it  a  part  of  it  was  torn  and  the  residue 
so  much  defaced  as  to  be  illegible.  Held,  that 
this  was  sufficient  to  let  in  secondary  proof  of  the 
contents  of  the  notice,  and  the  stricter  proof  of 
loss  ought  not  to  be  required  in  such  cases.  Dun- 
ning V.  Rankin,  19  Cal.  640.  The  existence  and 
contents  of  a  record  or  other  document  to  show 
the  regularity  of  legal  proceedings  may,  if  the 
original  be  lost  or  destroyed,  be  shown  by  sec- 
ondary evidence,  the  same  as  of  anv  other  lost 
instrument.  The  existence  of  a  peti'tion  for  the 
probate  of  a  will  which  is  not  on  file  may,  after 
the  lapse  of  several  years,  be  inferred  from  men- 
tion thereof  in  the  minutes  of  the  probate  court, 
and  reference  thereto  in  books  kept  by  the  clerk, 
and  papers  on  file,  and  oral  testimony  tending  to 
prove  but  not  positively  asserting  the  fact.  Will 
of  Warfield,  22  Cal.  52;  83  Am.  Dec.  49-  see 
§  1937,  post. 

2.  Subd.  2.  See  Poole  v.  Gerrard,  9  Cal.  594; 
see  Grimes  v.  Pall,  15  Cal.  63,  cited  in  note  1 
of  this  section.  The  sufficiency  of  a  notice  to  the 
adverse  party,  to  produce  on  trial  a  certain  paper 
in  his  possession,  is  a  question  of  discretion  in 
the  court  trying  the  case.  If  it  was  impossible 
to  produce  the  paper  between  the  time  of  giving 
notice  and  the  trial,  such  fact  should  be  made  to 
appear.  Literal  accuracy  cannot  be  expected  in 
the  description  given  in  the  notice  of  a  paper  in 
possession  of  the  adverse  party.  Such  description 
as  will  apprise  a  man  of  ordinary  intelligence  as 
to  what  document  is  required  is  sufficient.  Burke 
v.  Table  Mountain  Water  Co.,  12  Cal.  403;  see 
§  1000,  ante. 

3.  Subd.  3.  Certified  copies  of  grants,  made 
by  the  surveyor-grneral  of  the  United  States,  are 
inadmissible  in  e\idence,  unless  the  absence  of 
the  originals  is  accounted  for.  An  affidavit  show- 
ing that  the  surveyor-general  has  adopted  a  rule 
refusing  to  allow  the  originals  to  be  taken  from 
the  files  is  a  sufficient  predicate  for  the  intro- 
duction of  certified  copies.  Henslev  v.  Tarpey, 
7  Cal.  288. 


4.  Subd.  4.  When  an  original  writing,  proved 
to  be  lost,  has  been  recorded,  it  is  error  to  admit 
parol  evidence  of  its  contents,  unless  the  failure 
to  produce  the  record  is  accounted  for.  Brother- 
ton  v.  Mart,  6  Cal.  488.  It  was  held  that  this 
section  gives  to  copies  of  papers  from  the  county 
recorder's  office  the  like  effect,  as  evidence,  as 
originals,  but  does  not  dispense  with  the  produc- 
tion of  the  originals  if  they  can  be  obtained. 
It  merely  fixes  the  value  of  the  copy  as  evi- 
dence, when  it  is  necessary  to  be  introduced  from 
the  loss  of  the  original.  There  is  no  attempt  to 
dispense  with  the  rule  that  the  best  evidence 
must  be  resorted  to  which  the  nature  of  the  case 
will  admit.  Macy  v.  Goodwin,  6  Cal.  579.  A 
power  of  attorney  not  affecting  real  estate  is  not 
required  to  be  recorded,  and  the  fact  of  such  in- 
strtiment  being  acknowledged  and  recorded  does 
not  authorize  it  to  be  read  in  evidence,  without 
proof  of  its  execution.  Stevens  v.  Irwin,  12 
Cal.  306.  This  subdivision  gives  to  papers  prop- 
erly recorded  the  like  effect  as  the  originals,  but 
it  does  not  dispense  with  proof  of  execution. 
The  certificate  of  a  tax-collector,  offered  to  prove 
payment  of  taxes,  so  as  to  show  that  there  was 
no  abandonment  of  the  possession  of  the  prem- 
ises, is  not  evidence,  where  the  tax-collector  him- 
self can  be  called  as  a  witness.  In  his  absence, 
his  receipt  for  taxes,  with  proof  of  its  execution, 
would  be  admissible.  Powell's  Heirs  v.  Hen- 
dricks, 3  Cal.  427.  An  affidavit  by  a  party  to  the 
suit,  that  the  original  deed  "is  not  in  his  pes 
session,  or  under  his  control,"  is  sufficient  to 
admit  in  evidence  a  certified  copy  from  the  re- 
corder's office,  the  deed  having  been  properly 
acknowledged  and  recorded,  and  the  grantee  being 
a  third  person.  Skinker  v.  Flohr,  13  Cal.  638. 
A  party  claiming  under  a  deed  may  have  a  cer- 
tified copy  of  the  record  admitted  in  evidence, 
upon  making  statutory  proof  that  he  never  had 
control  of  the  original,  and  that  it  is  not  then 
in  his  power  or  control.  Hurlbutt  v.  Butenop, 
27  Cal.  50. 

Copy  of  deed  in  evidence.  A  duly  certified 
copy  of  a  deed,  regularly  recorded,  is  admissible 
in  evidence,  under  the  act  of  April  29,  1857,  if 
it  be  shown  to  the  satisfaction  of  the  court,  by 
the  party  offering  it,  that  the  original  is  not 
under  his  control.  Hicks  v.  Coleman,  25  Cal. 
122;   85   Am.  Dec.   103. 

Alcaldes'  records  of  grants,  etc.,  which  have 
been  transferred  to  the  custody  of  county  re- 
corders, are  admissible  in  evidence,  under  the 
same  circumstances  as  are  certified  copies  of 
records  made  by  the  recorders  themselves.  Gar- 
wood V.  Hastings,  38  Cal.  216. 

Copies  of  deeds,  duly  filed  for  record  in  the 
recorder's  office  of  the  proper  county,  or  which, 
after  having  been  duly  filed  for  record,  have  been 
recorded  in  the  proper  book  of  records,  are  ad- 
missible in  evidence,  in  all  courts,  and  in  all 
actions  and  proceedings,  with  the  like  effect  as 
the  originals  could  be  if  produced,  upon  proof 
of  the  loss  of  the  originals,  or  they  are  not  in  the 
power  of  the  party  offering  the  copies.  Deeds 
not  properly  acknowledged  or  proved,  but  filed 
for  record  or  recorded  in  the  proper  book  of  the 
proper  county,  are  not  duly  filed  for  record  or 
duly  recorded.  McMinn  v.  O'Connor,  27  Cal.  238. 
A  certified  copy  of  a  deed  filed  for  record,  or 
recorded  in  the  proper  book  of  records  prior  to 
the  act  of  April  30,  1860.  but  which  was  not 
acknowledged  or  proved  as  required  by  law,  is 
not  admissible  in  evidence  without  proof  being 
first  made  that  the  original  deed  was  genuine, 
and  was,  in  truth,  executed  by  the  grantor  or 
grantors  therein  named.  McMinn  v.  O'Connor, 
27  Cal.  238.  It  is  now  well  settled  that  a  cer- 
tified copy  of  an  instrument  duly  recorded  may 
be  read  in  evidence  without  proof  of  the  origi- 
nals, if  it  be  shown  to  the  satisfaction  of  the 
court  that  the  original  is  not  under  the  control 
of  the  party.  Mayo  v.  Mazeaux,  38  Cal.  449, 
approving,  in  this  respect,  Hicks  v.  Coleman,  25 
Cal.  122;  85  Am.  Dec.  103;  Hurlbutt  v.  Butenop, 
27  Cal.  50;  McMinn  v.  O'Connor,  27  Cal.  238. 


§  1855a.     Proof  of  contents  of  lost  public  record  or  document.     When,  in 
any  action,  it  is  desired  to  prove  the  contents  of  any  public  record  or  docu- 


1899  AGREEMENT  REDUCED   TO  WRITING.  §  185G 

meut  lost  or  destroyed  by  conflagration  or  other  public  calamity  and  after 
proof  of  such  loss  or  destruction,  there  is  offered  in  proof  of  such  contents 
(a)  any  abstract  of  title  made  and  issued  and  certified  as' correct  prior  to 
such  loss  or  destruction,  and  purporting  to  have  been  prepared  and  made 
in  the  ordinary  course  of  business  by  any  person,  firm  or  corporation  engaged 
in  the  business  of  preparing  and  makiu'.:  abstracts  of  title  prior  to  such  loss 
or  destruction;  (b)  any  abstract  of  title,  or  of  any  instrument  affecting 
title,  made,  issued  and  certified  as  correct  by  any  person,  firm  or  corporation 
engaged  in  the  business  of  insuring  titles  or  issuing  abstracts  of  title,  to  real 
estate  whether  the  same  was  made,  issued  or  certified  before  or  after  such 
loss  or  destruction  and  whether  the  same  Avas  made  from  the  original  records 
or  from  abstracts  and  notes,  or  either,  taken  from  such  records  in  the 
preparation  and  upkeeping  of  its,  or  his,  plant  in  the  ordinary  course  of  its 
business,  the  same  may,  without  further  proof,  be  admitted  in  evidence  for 
the  purpose  aforesaid.  No  proof  of  the  loss  of  the  original  document  or 
instrument  shall  be  required  other  than  the  fact  that  the  same  is  not  known 
to  the  party  desiring  to  prove  its  contents  to  be  in  existence ;  provided, 
nevertheless,  that  any  party  so  desiring  to  use  said  evidence  shall  give 
reasonable  notice  in  writing  to  all  other  parties  to  the  action  who  have 
pppeared  therein,  of  his  intention  to  use  the  same  at  the  trial  of  said  action, 
raid  shall  give  all  such  other  parties  a  reasonable  opportunity  to  inspect  the 
same,  and  also  the  abstracts,  memoranda,  or  notes  from  which  it  was  com- 
piled, and  to  take  copies  thereof. 

Legislation  S  1855a.     1.  Added  by  Stats.  1906,  opportunity  to  inspect  the  same  and  to  take  copies 

p.   70.  and  then   read:    "§  lS55a.      When   it   is  de-  thereof." 

sired   to   prove   the   contents  of   any  public   record  3-    Amended  by  Stats.  Extra  Sess.  1911,  p.    64. 

or  document  lost  or  destroyed  bv  conflagration  or  -o^^       *                    j          4.       tt    j           ^  ■ 

other  public  calamity  and  after  pro'jf  of  such  loss  _  irnor    to    amendment.     Under  this  sec- 

or  destruction,  there  is  offered  in  proof  of  such  tion  as  it  stood  prior  to  its  amendment  in 

contents,    any   abstract    of    title   issued    and   certi-  ign      j^    ^^S    erroneous,    in    an    action     to 

lied  to  as  correct  by  any  person,  firm  or  corpora-  .    '      .   -                  1      -j.    •            -j            <»l  nwu 

tion    engajjed    in    the    business    of    preparing    and  quiet   title,   to   admit  m   evidence,   m   proot 

making   abstracts   of   title   issued   and   certified   to  of  the  plaintiff's  title,  an  abstract  of  title 

as   correct   by   any   such   person,    §rm   or    corpora-  j^^^^  ^^^,  ^nd  certified  after  the  destruction 

tion.    the    same    mav   be    admitted    in    evidence    on  j;    .1             vt                             -.X       -i       •"-■'i' "-^i-i"" 

proof   that   the   same    was   prepared    and   made    in  ot    the    public    records.     Vanderbllt    V.    All 

the  ordinary  course  of  business  prior  to  such  loss  Persons,  163  Cal.  507;  126  Pac.  158;  Dahler 

or  destruction,   and  without  further  procf  by   the  „     aii   PpT.snTi<5     IfiS   Pnl     160-    194.  Po^    QPt 

person    who    actually    made    the    copies,    extracts,  ^    -u  ^"^'^"^'    ^"'^   ^^i"   ^"^'    ^^f  ^^C.  990. 

notes  or  memoranda  of  records,  constituting  such  BUDsequent  to  amendment.    This  section, 

abstract  of  title  that  they  were  correctly  taken  as    amended    in    1911,    requires    the    party 

from   the   original   record   or   document;    provided,  .nrlirv  iir,rlo-..+  ol-/%o  +/^  oV.^.r^  +1,...  ^„„  +  .,.,i„  ^-e  „' 

nevertheless,   that   whenever   and   as   soon   as   said  ^^"^  undertakes  to  show  the  contents  of  an 

action  is   set   for   trial   any   party   so   desiring  to  instrument    by    means    of    an    abstract,    to 

use  said  evidence  shall  notify  all  other  parties  to  prove   that   he   does  not  know  of  the   exist- 

the   action   who  have   appeared  therein,   of  his  in-  onr^a  r.f  i-ha  ^i-;rrir,al   ;r,o4-^,1r»/^^4-      r>«i,i«-  ,t 

tention  to  use  the  s.ime  at  the  trial  of  said  action,  Vl^l,  original  instrument.    Dahler  V. 

and  shall  give  all  such  other  parties  a  reasonable  -^.11  Persons,  163  Cal.  160;  124  Pac.  995. 

§  1856.  An  a^eement  reduced  to  writing  deemed  the  whole.  When  the 
terms  of  an  agreement  have  been  reduced  to  writing  by  the  parties,  it  is  to 
be  considered  as  containing  all  those  terms,  and  therefore  there  can  be 
between  the  parties  and  their  representatives,  or  successors  in  interest,  no 
evidence  of  the  terms  of  the  agreement  other  than  the  contents  of  the  writ- 
ing, except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in  issue  by  the 
pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence  of  the  circumstances 
under  which  the  agreement  was  made  or  to  M'hich  it  relates,  as  defined  in 
section  eighteen  hundred  and  sixty,  or  to  explain  an  extrinsic  ambiguity,  or 


1856 
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1900 


Post, 
Post, 


to  establish  illegality  or  fraud.     The  term  agreement  includes  deeds  and 

wills,  as  well  as  contracts  between  parties. 

Civ.  Code,  Cal.  313;  81  Pac.  964.  Parol  evidence  is 
admissible  to  prove  a  partnership  iu  lands 
(Musiek  Consolidated  Oil  Co.  v.  Chandler, 
158  Cal.  7;  109  Pac.  613);  and  to  show  the 
true  relation  of  a  pledgee,  of  shares  of 
stock  in  a  corporation,  to  such  stock 
(Shattuck  etc.  Warehouse  Co.  v.  Gillelen, 
154  Cal.  778;  99  Pac.  348) ;  and  to  show  the 
facts  in  regard  to  the  existence  and  iden- 
tity of  the  person  named  in  a  will  and 
decree  of  distribution  (Tavlor  v.  McCowen, 
154  Cal.  798;  99  Pac.  3.51);  and  to  show 
what  a  grantor  intended  to  do  or  to  con- 
vey, where  the  instrument  is  sought  to  be 
avoided  for  fraud,  or  for  mistake  in  law 
or  in  fact  (.Jersey  Farm  Co.  v.  Atlanta 
Eealty  Co.,  164  Cal.  412;  129  Pac.  593^^; 
and  to  identify  personal  property  intended 
to  be  sold  (Mills  v.  Jackson,  19  Cal.  App. 
695;  127  Pac.  655);  and  to  identify  land 
that  has  been  referred  to  by  name  in  a 
contract  (Hill  v.  McCoy,  1  Cal.  App.  159; 
81  Pac.  1015);  and  to  explain  a  guaranty 
that  is  not  plain,  or  that  is  ambiguous  or 
uncertain  (First  Nat.  Bank  v.  Bowers,  153 
Cal.  95;  94  Pac.  422) ;  and  to  show  that  the 
president  of  a  corporation,  in  signing  a 
contract  "as  stockholder,"  did  not  intend 
to  be  bound  personally  (Lynch  v.  McDon- 
ald, 155  Cal.  704;  102  Pac.  918);  and  to 
establish  a  constructive  trust,  or  fraud  in 
procuring  a  conveyance  (Tench  v.  Mc- 
Meekan,  17  Cal.  App.  14;  118  Pac.  476); 
and  to  establish  a  trust  that  rests  in  parol. 
Taylor  v.  Morris,  103  Cal.  717;  127  Pac.  68. 

Parol  evidence  to  show  mistake  and  im- 
perfection. Parol  evidence  is  admissible 
to  explain  or  to  correct  a  mistake  in  a 
written  assignment;  thus,  it  is  admissible 
to  prove  that  the  initials  of  the  assignee 
were  unintentionally  transposed  by  the  as- 
signor (Greve  v.  Echo  Oil  Co.,  8  Cal.  App. 
275;  96  Pac.  904) ;  and  to  show  that  a  con- 
tract for  the  purchase  and  sale  of  property 
was  not  intended  as  such,  but  was  a  mere 
memorandum  of  price  to  be  used  in  future 
negotiations,  and  was  executed  as  the  re- 
sult of  the  mutual  mistake  of  the  parties. 
Massie  v.  Chatom,  163  Cal.  772;  127  Pac. 
56.  Where  a  deed  and  an  agreement  to 
reconvey  and  a  note  and  chattel  mortgage 
were  all  made  as  parts  of  one  transaction, 
and  were  intended  by  the  parties  thereto 
to  operate  only  as  security  for  the  pay- 
ment of  an  overdraft,  evidence  cannot  be 
given  that  the  debt  is  due  before  the  time 
mentioned  in  the  note  and  mortgage. 
Bullion  etc.  Bank  v.  Spooner,  4  Cal.  Unrep. 
531;  36  Pac.  121.  The  recital  in  a  receipt 
for  money,  that  such  money  was  paid  on 
the  original  contract,  is  not  conclusive,  and 
parol  evidence  to  show  for  what  the  money 
was  paid  is  admissible.  Snodgrass  v.  Parks, 
79  Cal.  55;  21  Pac.  429.  Where  the  time 
for  the  performance  of  a  contract  is  not 


Writing  supersedes  oral  negotiations. 
§  1625. 

Parol  evidence  to  vary  or  contradict  written 
agreement.    Civ.  Code,  5  1639. 

Fraud,  to  estal)lish.    See  Civ.   Code,  §  1640. 

Mistake  or  imperfection,  to  correct.  See  Civ. 
Code,  §  1640. 

Revision  and  reformation  of  contracts  for  fraud 
or  mistake.    Civ.  Code,  §§  3399-3402. 

Surrounding     circumstances     to     siiow. 
§  1860. 

Recitals  in  document,  conclusiveness  of. 
§  1962.  subd.  2. 

Usage,  etc.    Post,  §  1870,   subd.  12. 

Consideration.    Post,  §  1962,  subd.  2. 

Alterations  and  erasures.    Post,  §  1982. 

Legislation  §  1856.     Enacted  March  11,  1873. 

Application  of  section.  It  has  been  said 
that  this  section  does  not  apply  where  the 
parties  have  not  incorporated  into  the  in- 
ctrumeut  all  of  the  terms  of  their  agree- 
ment (Pierce  v.  Edwards,  150  Cal.  650; 
89  Pac.  600) ;  but  the  law  seems  to  be, 
that,  when  an  agreement  is  reduced  to 
writing,  the  writing  is  to  be  considered  as 
containing  all  the  terms  of  the  contract, 
and  no  other  evidence  of  the  terms  of  the 
agreement  will  be  admitted:  no  new  terms 
can  be  introduced  into  the  contract  by 
parol.  Craig  v.  Zelian,  137  Cal.  105;  69 
Pac.  853;  Baume  v.  Morse,  13  Cal.  App. 
456;  110  Pac.  350;  Civ.  Code,  §  1625;  §  1858, 
post.  This  section  applies  to  olographic 
wills,  equally  with  other  wills.  Estate  of 
Lakemeyer,  135  Cal.  28;  87  Am.  St.  Rep. 
96;  66  Pac.  961.  This  section  should  be  so 
construed  as  to  harmonize  with  Civ.  Code, 
§  1625,  and  with  §  1860,  post.  Peterson  v. 
Chaix,  5  Cal.  App.  525;  90  Pac.  948. 

Writing  deemed  to  contain  all  terms. 
Writing  is  no  part  of  any  contract,  though 
it  is  often  made  evidence  of  contracts,  and, 
according  to  some  general  rules,  certain 
classes  of  contracts  can  be  proved  only  by 
written  evidence  (Daw  v.  Niles,  4  Cal.  Un- 
rep. 144;  33  Pac.  1114);  and  a  contract 
may  exist  as  an  entirety,  independently  of 
any  writing,  though  parts  of  it  may  be  evi- 
denced by  writing.  Daw  v.  Niles,  4  Cal. 
Unrep.  144;  33  Pac.  1114.  When  an  agree- 
ment is  reduced  to  writing,  the  writing  is 
to  be  considered  as  containing  all  the 
terms  of  the  contract,  and  no  other  evi- 
dence of  the  terms  of  the  agreement  will 
be  admitted;  no  new  terms  can  be  intro- 
duced into  the  contract  by  parol.  Baume 
v.  l\r(,rsc,  13  Cal.  App.  456;  110  Pac.  350. 

Parol  evidence  admissible  when.  But 
the  strictness  of  the  rule  against  the  ad- 
mission of  parol  evidence  to  explain  a 
written  contract  should  be  relaxed,  where 
it  is  necessary  to  explain  the  language  of 
the  contract  by  reference  to  the  circum- 
stances under  which  it  was  made.  Darby 
V.  Arrowhead  etc.  Hotel  Co.,  97  Cal.  384; 
32  Pac.  454.  Parol  evidence  is  always  ad- 
missible to  identify  the  subject-matter  of 
a    contract.     Gardiner    v.    McDonogh,    147 
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specified  therein,  evidence  of  the  oral 
agreement  of  the  parties  as  to  such  time 
is  admissible.  Richter  v.  Union  Land  etc. 
Co.,  129  Cal.  367;  62  Pac.  39.  Where  a  part 
of  the  contract  is  alleged  to  have  been 
omitted  from  the  writing  in  order  to  evade 
a  provision  of  the  constitution,  such  part 
may  be  admitted  to  show  the  illegality, 
and  consequent  nullity,  of  the  contract. 
Daw  V.  Niles,  4  Cal.  Unrep.  Hi;  33  Pac. 
1114.  In  an  action  upon  a  contract  em- 
bodied in  a  receipt  given  to  a  third  party, 
which  refers  to  a  warehouse  agreement  be- 
tween the  defendant  and  such  third  party, 
the  defendant  has  the  right  to  prove  such 
warehouse  agreement,  and  to  have  it  con- 
sidered as  part  of  the  same  transaction. 
Curtin  v.  Ingle,  137  Cal.  95;  69  Pac.  836, 
1013,  Courts  cannot  adopt  a  construction 
of  any  legal  instrument  which  shall  do 
violence  to  the  use  of  language  or  the  rules 
of  law.  Derby  v.  Arrowhead  etc.  Hotel  Co., 
97  Cal.  384;  32  Pac.  454. 

Mistake  and  fraud  may  be  shown  when. 
This  section  expressly  provides  that  evi- 
dence to  establish  illegality  or  fraud  is  ad- 
missible. Maxson  v.  Llewelyn,  122  Cal. 
195;  54  Pac.  732.  The  mistake  of  the 
parties  to  the  contract,  or  the  mistake  of 
one  party,  known  to  or  suspected  by  the 
other,  is' equally  ground  for  relief.  Gard- 
ner V.  California  Guarantee  Investment 
Co.,  137  Cal.  71;  69  Pac.  844. 

Parol  evidence  to  show  intent.  Evi- 
dence of  a  testator's  declarations  is  ad- 
missible, not  for  the  purpose  of  proving 
undue  influence,  but  to  show  his  natural 
^■tate  of  mind  and  his  testamentary  intent 
towards  all  of  his  children.  Estate  of 
Snowball,  157  Cal.  301;  107  Pac.  598. 

Parol  evidence  to  show  want  of  con- 
sideration. Parol  evidence  is  admissible, 
in  a  proper  ease,  to  show  a  want  of  con- 
sideration, or  to  impeach  the  consideration 
of  a  note.  Carver  v.  San  Joaquin  Cigar  Co., 
16  Cal.  App.  761;  118  Pac.  92.  The  maker 
of  a  promissory  note,  as  against  the  payee, 
may  show  a  want  of  consideration  for  the 
making  of  the  note.  Cohen  v.  Goux,  48  Cal. 
97. 

Parol  evidence  to  show  fraud.  The  fact 
that  an  application  for  a  policy  of  insur- 
ance is  in  writing,  and  that  the  policy  con- 
forms thereto,  does  not  preclude  parol 
.evidence  of  false  and  fraudulent  repre- 
'sentations  made  by  a  special  agent  con- 
cerning the  policy,  and  that  the  signature 
of  the  applicant  was  secured  by  misrepre- 
sentation and  fraud  sufficient  to  vitiate 
the  transaction.  Maxson  v.  Llewelyn,  122 
Cal.  195;  54  Par.  732. 

Parol  evidence  to  show  facts  omitted. 
Parol  evidence  may  be  admitted  as  to  a 
collateral  agreement  upon  which  the  main 
writing  is  silent,  and  which  does  not  pur- 
port to  affect  the  principal  agreement 
(Whittier  v.  Home  Sav.  Bank,  161  Cal. 
311;   119  Pac.  92);  and  to  show  that  cer- 


tain   terms    in    a    written    contract    mean 
different  varieties  of  a  product,  and  that 
the    term    "per    hundred"    means    per    one 
hundred   pounds    (Gardiner   v.   McDonogh, 
147   Cal.  313;   81   Pac.  964);   and   to  prove 
that   a   deed   absolute   upon   its   face   was 
intended  as  a  mortgage.   Couts  v.  Winston, 
153   Cal.   686;   96  Pac.   357;   Shattuck   etc. 
Warehouse  Co.  v.  Gillelen,  154  Cal.  778;  99 
Pac.  348.     The  rule  that  parol  evidence  is 
admissible  to  show  that  a  deed  absolute  on 
its  face  was  intended  as  a  mortgage  is  not 
affected  by  a  written  memorandum,  made 
by  the   grantee,  indicating  the  conditions 
on  which  the  deed  was  held,  in  the  absence 
of  any  evidence  that  the  parties  ever  re- 
garded   such    memorandum    as    a    written 
contract  (Wadleigh  v.  Phelps,  149  Cal.  627; 
87   Pac.   93);   but  a  mortgage  can  be   en- 
forced  only  to  accomplish   the  object  for 
which   it   is   made;   and   the   circumstance 
that  the  mortgage  note  is  absolute  in  its 
terms  is  unimportant.     Fernandez  v.  Tor- 
mey,  121  Cal.  515;  53  Pac.  1119.     Contem- 
poraneous parol  agreements,  made  between 
the  parties  to  a  written  obligation  to  pay 
money,  come  within  the  rule  that  written 
contracts  cannot  be  varied  by  parol  agree- 
ments, and  the  rule  is  applicable  to  such 
agreements,    irrespective    of    whether    the 
instrument  is  negotiable  or  non-negotiable 
in  character.  Dollar  v.  International  Bank- 
ing Corporation,  13  Cal.  App.  331;  109  Pac. 
499.     Parol  evidence  is  admissible  to  show 
the  situation  of  the  parties  to  a  contract, 
and  the  surrounding  circumstances  as  they 
existed     when     the     contract     was     made 
(Blaeholder  v.  Guthrie,  17  Cal.  App.  297; 
119  Pac.  524);  and,  in  an  action  by  a  cor- 
poration   to    recover    rent    reserved    in    a 
lease,  to  show  that  the  person  who  signed 
the  lease  did  so  for  and  in  behalf  of  the 
corporation,  pursuant  to  authority  so  to  do. 
Pacific  Improvement  Co.  v.  Jones,  164  Cal. 
260;  128  Pac.  404.    The  exception  allov/ing 
oral  evidence  of  the  terms  of  an  agreement 
not  included  in  a  writing  is  itself  subject 
to   the  qualification  that  the  oral   stipula- 
tions  sought  to  be  proved   are   not  incon- 
sistent   with    the    terms    embraced    in    the 
writing.    Pierce  v.  Edwards,  150  Cal.  650; 
89    Pac.    600.     Where   a   contract   for   the 
purchase  of  fruit  merely  fixed  the  price  per 
pound     for     the     different     sizes     packed, 
correspondence,  subsequent  to  the  contract, 
showing  that  the  method  of  measuring  the 
fruit    had    not    been    agreed    upon,    is    ad- 
missible   on    the    issue    of    measurement. 
Thresher  v.  Gregory,  5  Cal.  Unrep.  185;  42 
Pac.  421. 

Parol  evidence  inadmissible  when.  Parol 
evidence  is  inadmissible  to  vary  the  clear 
and  precise  ^enor  of  a  written  contract. 
Townsend  v.  Sullivan,  3  Cal.  App.  115;  84 
Pac.  435.  The  contract  really  agreed  upon 
is  regarded  as  the  only  contract  between 
the  parties  thereto,  and  is  to  be  interpreted 
according  to  the  real  intention  of  the  par- 
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ties  as  proved.  Gardner  v.  California 
Guarantee  Investment  Co.,  137  Cal.  71;  69 
Pac.  844.  The  exception  to  the  general 
rule,  as  stated  in  this  section,  includes  evi- 
dence of  a  parol  agreement  which  is  part 
of  a  written  agreement,  when  the  effect  of 
the  parol  agreement  is  to  invalidate  the 
written  agreement.  Daw  v.  Niles,  104  Cal. 
106;  37  Pac.  876.  Parol  evidence  is  inad- 
missible to  vary,  limit,  or  modify  the  terms 
of  a  written  contract.  Stevinson  v.  Joy, 
164  Cal.  279;  128  Pac.  751;  Lundeen  v. 
Ottis,  164  Cal.  183;  128  Pac.  335;  Channel 
Commercial  Co.  v.  Hourihan,  20  Cal.  App. 
647;  129  Pac.  947;  Gladding  v.  Montgom- 
ery, 20  Cal.  App.  276;  128  Pac.  790.  This 
rule  applies,  however,  only  in  actions  be- 
tween parties  to  such  agreement,  or  their 
privies.    Massie  v.   Chatom,   163   Cal.   772; 

127  Pac.  56.  A  written  contract  cannot  be 
varied  by  parol,  where  there  is  no  ex- 
trinsic ambiguity  to  be  explained,  and  no 
raistake,  illegality,  or  fraud  to  be  estab- 
lished. Stevinson  v.  Joy,  164  Cal.  279;  128 
Pac.  751;   Lundeen  v.  Ottis,  164  Cal.  183; 

128  Pac.  335;  Fidelity  and  Casualty  Co.  v. 
Fresno  Flume  etc.  Co.,  161  Cal.  466;  37  L. 
E.  A.  (N.  S.)  322;  119  Pac.  646;  Channel 
Commercial  Co.  v.  Hourihan,  20  Cal.  App. 
647;  129  Pac.  947;  Rassaert  v.  Mensch,  17 
Cal.  App.  637;  120  Pac.  1072;  MacLeod  v. 
Moran,  11  Cal.  App.  622;  105  Pac.  932; 
Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10 
Cal.  App.  746;  103  Pac.  938;  House  v.  Mc- 
Mullen,  9  Cal.  App.  664;  100  Pac.  344; 
Bullock  V.  Consumers'  Lumber  Co.,  3  Cal. 
Unrep.  609;  31  Pac.  367;  Womble  v.  Wil- 
bur, 3  Cal.  App.  535;  86  Pac.  916;  Town- 
send  V.  Sullivan,  3  Cal.  App.  115;  84  Pac. 
435) ;  and  this  rule  applies  to  what  is  im- 
plied in  a  contract,  as  well  as  to  that  which 
is  expressed.  Peterson  v.  Chaix,  5  Cal. 
App.  525;  90  Pac.  948.  It  also  applies  the 
legal  effect  of  the  contract;  and  when  no 
time  for  performance  is  fixed,  the  law  im- 
plies that  a  reasonable  time  is  given,  and 
evidence  that  a  specific  time  had  been 
agreed  upon  is  inadmissible.  Standard  Box 
Co.  V.  Mutual  Biscuit  Co.,  10  Cal.  App.  746; 
103  Pac.  938.  Where  a  deed,  on  its  face, 
contains  two  inconsistent  descriptions, 
either  of  which  would  identify  a  different 
piece  of  property  from  that  described  by 
the  other,  there  is  disclosed  a  patent  am- 
biguity, which,  as  a  general  rule,  parol 
evidence  is  not  admissible  to  remove,  and 
the  instrument  is  void  for  uncertainty. 
Hall  V.  Bartlett,  158  Cal.  638;  112  Pac.  176. 
Parol  evidence  is  not  admissible  to  show 
that  a  contract  was  partly  written  and 
partly  oral,  if  the  matter  proposed  to  be 
made  part  of  the  contract,  by  such  evi- 
dence, is  inconsistent  with  the  terms  of 
the  writing  (Peterson  v.  Chaix,  5  Cal.  App. 
525;  90  Pac.  948);  nor  is  parol  evidence  of 
usage  admissible  to  vary  a  written  con- 
tract,   certain    in   its   terms    (Leonhart   v. 


California  Wine  Ass'n,  5  Cal.  App.  19;  89 
Pac.    847;    Stockton   Lumber    Co.   v.    Cali- 
fornia  Navigation   etc.    Co.,   10   Cal.   App. 
197;   101  Pac.  541);  nor  is  parol  evidence 
not   admissible   in   cases   of   doubtful   and 
ambiguous  contracts,  if  the  courts  are  able 
to  declare  the  true  intent  of  the  parties. 
San  Diego  Flume  Co.  v.  Chase,  3  Cal.  Un- 
rep. 792;  32  Pac.  245;  nor  to  show  the  ex- 
istence   or    breach    of   a    contemporaneous 
oral  agreement,  entirely  at  variance  with 
the  written  agreement  of  the  parties  (Lun- 
deen V.  Ottis,  164  Cal.  183;   128  Pac.  335; 
Pierce  v.  Edwards,  150   Cal.  650;   89  Pac. 
600;   Carver  v.  San  Joaquin  Cigar  Co.,  16 
Cal  App.   767;   118  Pac.  92);   nor  to  show 
previous    or    subsequent    statements    made 
by   an   agent.    Stevinson   v.  Joy,   164   Cal. 
279;   128  Pac.  751.     An  agreement  for  the 
sale  of  real  property  must  contain  such  a 
description  that  such  property  can  be  as- 
certained without  resort  to  parol  evidence; 
such  evidence  may  be  resorted  to  for  the 
purpose  of  identifying  the  description  con- 
tained   in    the    writing,    with    its    location 
upon  the  ground,  but  not  for  the  purpose 
of  ascertaining  and  locating  the  land  about 
which   the  parties  negotiated   and   supply- 
ing a  description  thereof  which  they  have 
omitted  from  the  writing.    Craig  v.  Zelian, 
137   Cal.   105;    69   Pac.   853.     If,   however, 
land  is  referred  to  by  name,  in  a  contract, 
parol  evidence  is  admissible  to  identify  it. 
Hill   V.   McCoy,   1   Cal.   App.   159;    81   Pac. 
1015.     The   description   of   the   risk,   made 
in    an    application    for    insurance,    though 
nominally    proceeding    from    the    insured, 
whose  signature  is  procured  by  the  fraud- 
ulent assurances  of  a  special  agent,  should 
be  regarded  as  the  act  of  the  insurer;  but 
this   principle    does   not   admit   oral   testi- 
mony to  vary  or  contradict  that  which  is 
in  writing:  it  goes  upon  the  idea,  that  the 
writing  is  not  the  instrument  of  the  party 
whose   name   is  signed   to  it;   that  it  was 
procured  under  such  circumstances,  by  the 
other  side,   as   estop  that   side   from   using 
it  or  reiving  upon  its  contents.   Maxson  v. 
Llewelyn,  122  Cal.  195;  54  Pac.  732.     Evi- 
dence as  to  the  construction  of  a  written 
lease  by  a  party  thereto,  in  the  absence  of 
fraudulent    misrepresentations,   is   not   ad- 
missible,   where    objected    to.     Garber    v. 
Gianella,  30  Pac.  841.    All  the  oral  ncjioi:  i- 
tions    and    agreements   concerning   the    ex- 
change of  lands  are  merged  in  the  deeds 
and  mortgages  given  in  pursuance  of  such 
negotiations,  and  evidence  of  prior  negotia- 
tions contradicting   the   terms   of  such    in- 
struments is  inadmissible,    Beall  v.  Fisher, 
95  Cal.  568;  30  Pac.  773.    Where  a  contract 
for  the  sale  of  merchandise  is  in  writing, 
and  nothing  therein  indicates  that  a  sample 
was  used  or  referred  to,  parol  evidence  is 
not  admissible  to  show  a  sale  by  sample. 
Harrison   v,    McCormick,   89    Cal.    327;    23 
Am.  St.  Rep.  469;  26  Pac.  830;  Gardiner  v. 
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McDonogh,  147  Cal.  313;  81  Pac.  964. 
"Where  the  time  and  place  of  delivery  are 
not  specified  in  an  agreement,  this  fact  does 
not  make  it  a  mere  memorandum  of  an  in- 
complete contract:  the  time  and  place  of 
delivery,  when  not  expressed,  are  to  be 
determined  by  §§1753,  1754,  of  the  Civil 
Code.  Gardiner  v.  McDonogh,  147  Cal.  313; 
81  Pac.  fl64. 

Effect  of  incompetent  parol  evidence  dis- 
tinguished how.  The  rule  that  incompetent 
parol  evidence  to  vary  a  writing  can  have 
no  legal  effect,  though  proved  without  ob- 
jection, is  to  be  distinguished  from  the 
rule  as  to  secondary  evidence.  Dollar  v. 
International  Banking  Corporation,  13  Cal. 
App.  331;  109  Pac.  499. 

Complete  contract  determined  how. 
"Whether  an  agreement  contains  language 
importing  a  complete  contract,  is  a  ques- 
tion of  law  for  the  court.  Gardiner  v.  Mc- 
Donogh, 147  Cal.  313;  81  Pac.  964. 

The  rule  as  applied  to  third  parties.  In 
a  contention  between  a  party  to  an  instru- 
ment and  a  stranger,  either  can  give  parol 
testimony  differing  from  the  contents  of 
the  instrument.  Dunn  v.  Price,  112  Cal.  46; 
44  Pac.  354.  The  rule  that  parol  testimony 
may  not  be  given  to  contradict  a  written 
contract  applies  only  as  between  the  par- 
ties to  the  instrument  and  their  representa- 
tives or  successors  in  interest:  it  cannot 
be  invoked  bv  strangers  to  the  instrument. 
Dunn  V.  Price,  112  Cal.  46;  44  Pac.  354; 
Shattuck  etc.  Warehouse  Co.  v.  Gillelen, 
154  Cal.  778;  99  Pac.  348;  Greve  v.  Echo 
Oil  Co.,  8  Cal.  App.  275;  96  Pac.  904; 
Christenson  Lumber  Co.  v.  Bucklev,  17  Cal. 
App.  37;  118  Pac.  466. 

Parol  to  aid  acknowledgment  of  deed.  See 
note   1   Am.  Dec.   81. 

Parol  touching  coisideration  in  deed.  See  notes 
3  Am.  Dec.  306;  20  L.  R.  A.  101;  25  L.  R.  A. 
(N.  S.)    1194. 

Parol  to  vary  effect  of  indorsement.  See  note 
9  Am.  Dec.  381. 

Parol  to  show  deed  was  intended  as  mortgage. 
See  note  15  Am.  Dec.  47. 

Parol  to  explain  descriptive  words.  See  note 
40  Am.  Dec.  109. 

Parol  to  vary  writing.  See  note  45  Am.  Dec. 
242. 

Parol  to  explain  mercantile  contracts.  See 
note  28  Am.  Rep.  210. 

Parol  to  vary  or  control  effect  of  indorsement. 
See  note  39  Am.  Rep.  116. 

Evidence  to  explain  wills.  See  notes  46  Am. 
Rep.   72;    50  Am.   St.   Rep.   279. 

Parol  to  show  warranty  outside  of  contract. 
See  note  5  Am.  St.  Rep.  197. 

Parol  to  add  to  or  vary  a  writing.  See  note 
56   Am.   St.  Rep.   659. 

Parol  to  explain  meaning  of  words  used.  See 
note  122  Am.  St.  Rep.  546. 

Supplementing  written  contract  by  proof  of  col- 
lateral oral  agreement.  See  note  2  Ann.  Cas. 
146. 

Application  of  parol  evidence  rule  to  strangers 
to  contract.      See  note  8  Ann.  Cas.  347. 

Admissibility  of  parol  to  shov/  unauthorized 
alteration  of  written  instrument.  See  note  12 
Ann.  Cas.  985. 

Admissibility  of  parol  to  show  that  indorse- 
ment of  bill  or  note  was  for  purpose  of  collec- 
tion only.  See  notes  15  Ann.  Cas.  877;  17 
L.  R,  A.   (N.  S.)   838. 


Admissibility  of  parol  to  show  illegality  of  con- 
tract.     See  note  16  Ann.  Cas.  388. 

Admissibility  of  parol  to  show  that  subscrip- 
tion to  stock  was  conditional.  See  note,  19  Ann. 
Cas.  88;!. 

Parol  evidence  to  modify  or  explain  bill  of 
sale.      See  note  19  Ann.   Cas.  541. 

Admissibility  of  parol  to  show  that  purported 
contract  is  sham.      See  note   19   Ann.  Cas.   1025. 

Parol  to  affect  terms  of  contract  of  guaranty. 
See  note  Ann.  Cas.  1912A.  781. 

Parol  to  show  conditional  delivery  of  release. 
See  note  Ann.  Cas.  1912D,   1308. 

Admissibility  of  evidence  extrinsic  to  lease  to 
show  agreement  by  landlord  to  repair.  See  note 
Ann.  Cas.  1913A,  37. 

Parol  to  show  contract  was  executed  on  day 
other  than  that  on  which  it  bears  date.  See 
note   Ann.   Cas.   1913.\,   495. 

Variation  of  written  contract  of  shipment  of 
goods  by  parol  evidence  as  to  route.  See  note 
Ann.   C.1S.   1913A,   932. 

Parol  to  show  or  correct  mistake  in  description 
of  land  devised.  See  notes  16  L.  R.  A.  321;  6 
L.  R.  A.   CS.  S.)   943. 

General  rule  that  parol  evidence  not  admissible 
to  vary,  add  to,  or  alter  a  written  contract.  See 
note  17  L.  R.  A.  270. 

Parol  to  show  who  is  liable  as  maker  of  com- 
mercial paper.    See  note  20  L.  R.  A.   705. 

Admissibility  of  parol  to  show  reservation  of 
growing  crops  from  deed.  See  note  23  L.  R.  A. 
(N.  S.)    1218. 

Parol  as  to  manner  or  means  of  paying  written 
contract  not  within  statute  of  frauds  purporting 
to  be  payable  in  money.  See  note  31  L.  R.  A. 
(X.  S.)   235. 

CODE  COMMISSIONERS'  NOTE.  In  the  ab- 
sence of  any  ambiguity  on  the  face  of  the  con- 
tract, parol  evidence  is  inadmissible  for  the 
purpose  of  varying  its  terms,  or  of  altering  the 
liability  created  by  it.  Ruiz  v.  Norton,  4  Cal. 
355:  60  Am.  Dec.  618;  Lennard  v.  Vischer,  2 
Cal.  37;  Osborn  v.  Hondrickson,  7  Cal.  282. 
Where  a  party  signs  a  promissory  note,  with 
the  addition  to  his  name  of  the  word  "trustee," 
ha  is  personally  liable;  nor  can  evidence  be 
admitted  to  show  that  at  the  time  of  the  execu- 
tion of  the  note  there  was  a  parol  agreement 
that  he  should  not  be  personally  liable,  but  the 
note  was  to  be  paid  out  of  a  trust  fund.  The 
rule  i.s,  that  the  written  contract  is  considered 
the  definite  agreement  of  the  parties,  and  parol 
conversations  and  understandings  are  all  merged 
in  it.  Nor  will  it  do  to  say  that  such  evidence 
is  admissible,  as  showing  a  want  of  considera- 
tion, for  it  does  not  tend  to  prove  that  there 
was  no  such  consideration  as  is  acknowledged  by 
the  terms  of  the  note,  but  that  there  was  no 
such  contract  as  that  alleged.  Conner  v.  Clark, 
12  Oal.  168;  73  Am.  Dec.  529.  A  receipt  ac- 
knowledgina:  payment  of  a  debt,  whether  in  money 
or  some  other  medium,  may  be  explained  or  con- 
tradicted by  parol.  In  suit  on  an  account  ag.Tinst 
B.  &  S.  as  a  firm,  a  receipt  to  B.  alone,  signed 
by  plaintiffs,  "in  full  for  accounts  and  demands 
due  us  at  this  date,"  was  ofTered  in  evidence 
by  B.,  S.  having  made  default,  together  with 
parol  proof  that  the  receipt  was  intended  to  em- 
brace the  account  sued  on.  Held,  that  the  parol 
proof  was  inadmissible;  that  the  term  "all  ac- 
counts" may  be  shown  to  cover  firm  as  well  as 
personal  indebtedness.  Hawley  v.  Bader,  15  Cal. 
44.  Parol  evidence  is  admissible  to  show  that 
a  deed  absolute  on  its  face  was  intended  as  a 
mortgage,  and  the  evidence  is  not  restricted  to 
cases  of  fraud,  accident,  or  mistake  in  the  cre- 
ation of  the  instrument.  Evidence  of  the  cir- 
cumstances under  which  the  deed  was  made,  and 
of  the  relations  existing  between  the  parties,  is 
admitt'  1,  not  to  contradict  or  vary  the  deed,  but 
to  estii!)lish  an  equity  superior  to  its  terms.  The 
rule  which  refuses  the  admission  of  parol  evi- 
doTice  to  contradict  or  vary  written  instruments, 
is  directed  to  the  language  employed  by  the  par- 
ties, and  does  not  exclude  an  inquiry  into  the 
ob,ie<ts  and  purposes  of  the  parties  in  executing 
the  instruments.  Pierce  v.  Robinson,  13  Cal. 
117.      This   case   discusses   the   above   proposition 
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at  length,  overrules  Lee  v.  Evans,  8  Cal.  424, 
Low  V.  Henry,  9  Cal.  538,  and  reviews  and  com- 
ments on  the  following  cases:  Hultz  v.  Writiht, 
16  Serg.  &  R.  (Pa.)  346;  16  Am.  Dec.  575; 
Oliver  v.  Oliver,  4  Rawle  (Pa.),  144;  26  Am. 
Dec.  123;  Taylor  v.  Luther,  2  Sumn.  233;  Fed. 
Cas.  No.  13796;  Van  Buren  v.  Olmstead,  5  Paige 
(N.  Y.),  10;  Hodges  v.  Tennessee  Marine  etc. 
Ins.  Co.,  8  N.  Y.  416;  Stron?  v.  Stewart,  4 
Johns.  Ch.  167;  Whittick  v.  Kane,  1  Paige 
(N.  Y.),  206;  Miami  Exporting  Co.  v.  Bank  of 
United  States,  Wright  (Ohio),  252;  Miller  v. 
Thomas,  14  111.  431;  Conwell  v.  Evill,  4  Blackf. 
(Ind.)  67;  Franklin  v.  Roberts,  2  Ired.  Eq. 
(N.  C.)  564;  Wright  v.  Bates,  13  Vt.  348;  Mor- 
ris V.  Nixon,  1  How.  (U.  S.)  126;  11  L.  Ed. 
72;  Strong  v.  Stewart,  4  Johns.  Ch.  167;  Boyd 
V.  M'Lean,  1  Johns.  Ch.  582 ;  see  also  3  Green- 
leaf  on  Evidence,  p.  365;  4  Kent's  Com.,  pp.  142, 
144;  Story  Eq.  Jur.,  §  1019.  Where  a  tenant 
stipulates,  in  a  written  lease  of  a  lot,  for  the 
surrender  of  the  premises  at  the  end  of  the  term, 
"reasonable  use  and  wear  thereof  and  damages 
by  the  elements  excepted,"  evidence  of  a  con- 
temporaneous oral  agreement,  that  the  tenant 
should  have  the  right,  at  the  expiration  of  the 
term,  to  remove  buildings  erected  by  him  on  the 
lot,  is  inadmissible,  because  contradicting  the 
terms  of  the  lease;  the  evidence  in  this  case  not 
showing  an  independent  agreement  or  license  to 
remove  the  buildings,  but  simply  the  lessor's  con- 
struction of  the  lease  at  the  time  of  its  execu- 
tion. It  was  doubted  whether  such  a  contem- 
poraneous oral  agreement  could  in  any  event  be 
effectual  against  an  assignee  of  the  lease.  Junger- 
man  v.  Bovee,  19  Cal.  354.  Wills,  like  other 
instruments,  cannot  be  varied,  altered,  added  to, 
or  contradicted  by  parol  evidence.  Estate  of 
Garraud,  35  Cal.  340;  Jackson  v.  Sill,  11  Johns. 
201;  6  Am.  Dec.  363;  Maun  v.  Maun,  1  Johns. 
Ch.  231;  14  Johns.  1;  Avery  v.  Chappel,  6  Conn. 
270;  16  Am.  Dec.  53;  Bradley  v.  Bradley,  24 
Mo.  311;  Rothmahler  v.  Myers,  4  Desaus  (S.  C), 
215;  6  Am.  Dec.  613;  see  also  1  Jarman  on 
Wills,  p.  350;  1  Greenleaf  on  Evidence,  §  290 ; 
1  Redfield  on  Wills,  p.  539.  The  testimony  of 
the  officer  who  made  the  sale  on  execution  and 
executed  the  deed,  is  not  competent  to  establish 
any  facts  having  the  effect  to  contradict,  alter, 
or  add  to  the  terms  of  the  deed.  In  the  con- 
sideration of  a  deed,  the  terms  of  which  are  plain 
and  unambiguous,  the  court  should  limit  its  in- 
quirj'  as  to  what  the  words  of  the  deed  express, 
without  regard  to  any  intention  independent  of 
the  words.  2  Cowen  and  Hill's  Notes  to  Phillipps 
on  Evidence,  3d  ed.,  p.  571,  and  cases  there 
cited.  Where  a  deed  of  gift  imported  an  abso- 
lute estate  in  fee  in  the  donee,  and  was  capable 
of  being  satisfied  as  such,  parol  evidence  was 
held  inadmissible  to  show  that  the  donor  in- 
tended  to   give   a  life  estate   only,   with   a   limita- 

§  1857.     Construction  of  language  relates   to   place   where   used.     The 

language  of  a  writing  is  to  be  interpreteci  according  to  the  meaning  it  bears 
in  the  place  of  its  execution,  unless  the  parties  have  reference  to  a  different 
place. 

Interpretation  of  contract,  lex  loci.    Civ.  Code,  Legislation  g  1857.      Enacted  March  11    1872. 

§  1646. 

§  1858.     Construction  of  statutes  and  instruments,  general  rule.     In  the 

construction  of  a  statute  or  instrument,  the  office  of  the  .judge  is  simply  to 

ascertain  and  declare  what  is  in  terms  or  in  substance  contained  therein. 

not  to  insert  w^hat  has  been  omitted,  or  to  omit  what  has  been  inserted;  and 

where  there  are  several  provisions  or  particulars,  such  a  construction  is. 

if  possible,  to  be  adopted  as  will  give  effect  to  all. 

Construction.  Construction  of   section.     By  virtue   of 

I:  Sig"ffect"to'ln.'-Civ.  Code,  §  1641.  ^^'^  f^^^^"  «f  constriuti.n  provided  in  this 

3.  Interpretation    which     gives    effect    pre-        section,    a    .seeming    contradiction    in    two 

ferred.    Civ.  Code,  §3541.  provisions   of   a    contract    is   avoided,   and 

Legislation  §  1858.     Enacted  March  11,  1873.        both  allowed  to  stand.    Lassing  v.  .James, 


tion  to  the  defendant.  Pooser  v.  Tyler,  1  McCord 
Eq.  (S.  C.)  18.  Nor  can  it  be  shown  by  parol 
that,  by  mistake,  one  tract  was  inserted  in  a  deed 
instead  of  another,  unless  it  be  in  a  suit  to 
reform  the  deed  and  correct  the  mistake.  Bell  v. 
Morse,  6  N.  H.  205.  Or  that  part  of  the  prem- 
ises described  was  intended  to  have  been  ex- 
cepted. Jackson  v.  Croy,  12  Johns.  427;  Hovey 
V.  Newton,  7  Pick.  29;  Jackson  v.  Roberts,  11 
Wend.  426;  Locke  v.  Whiting,  10  Pick.  279. 
Or  that  a  deed  professing  to  convey  all  was 
intended  to  convev  a  part  only.  Barkley  v.  Bark- 
ley,  3  McCord  (S.  C),  269;  Paine  v.  Mclntier, 
1  Mass.  69;  Child  v.  Wells,  13  Pick.  121; 
Gittings  V.  Hall,  1  Har.  &  J.  (Md.)  14;  2  Am. 
Dec.  502 ;  Beeson  v.  Hutchison,  4  Watts,  442. 
So,  parol  evidence  was  held  inadmissible  to  show 
that  an  execution,  on  which  a  levy  and  a  sale 
had  been  made,  had  been  withdrawn,  and  the 
levy  abandoned  by  the  plaintiff,  in  contradiction 
to  the  sheriff's  deed  (per  Spencer,  C.  J.,  in  Jack- 
son V.  Vanderheyden,  17  .Johns.  168;  8  Am. 
Dec.  378)  ;  or  to  contradict  the  recital  or  show 
that  the  land  was  sold  under  a  different  judg- 
ment and  execution  than  those  recited  in  the 
deed,  though  such  evidence  may  be  admitted  to 
show  a  fraud  in  the  sale.  Jackson  v.  Sternberg, 
20  Johns.  50;  Donahue  v.  McNulty,  24  Cal.  418; 
85  Am.  Dec.  78.  The  time  for  the  performance 
of  a  simple  contract  in  writing  may  be  waived 
or  extended  by  a  subsequent  parol  agreement. 
It  is  clearly  competent  for  the  parties  to  waive 
by  parol  a  strict  performance  in  point  of  time. 
WaugenHeim  v.  Graham,  39  Cal.  175;  4  Cowen 
and  Hill's  notes  to  Phillipps  on  Evidence,  notes 
610,  301;  Keating  v.  Price,  1  Johns.  Cas.  22;  1 
Am.  Dec.  92;  Perrine  v.  Cheeseman,  11  N.  J.  L 
177;  19  Am.  Dec.  388;  Dearborn  v.  Cross,  ' 
Cow.  49;  Fleming  v.  Gilbert,  3  Johns.  528 
Luckhart  v.  Ogden,  30  Cal.  547.  Parol  evl 
dence  is  admissible  to  show  that  a  deed,  abso 
lute  on  its  face,  was  intended  as  a  mortgage 
Johnson  v.  Sherman,  15  Cal.  287;  76  Am.  Dec 
481;  Pierce  v.  Robinson,  13  Cal.  116;  Lockwood 
V.  Canfield,  20  Cal.  126;  Lodge  v.  Turman,  24 
Cal.  385;  Cunningham  v.  Hawkins,  27  Cal.  603; 
Hopper  V.  Jones,  29  Cal.  18;  Jackson  v.  Lodge, 
36  Cal.  29;  Raynor  v.  Lyons,  37  Cal.  453;  Gay  v. 
Hamilton,  33  Cal.  686.  Parol  evidence  is  admis- 
sible to  establish  a  new  contract  upon  a  new 
consideration,  which  is  to  be  a  substitute  for  the 
old  written  agreement.  Adler  v.  Friedman,  16 
Cal.  139.  Parol  evidence  is  admissible  to  cor- 
rect mistakes  or  imperfections  in  a  writing,  or 
to  show  that  words  were  omitted  therefrom,  etc. 
Pierson  v.  McCahill,  21  Cal.  122;  ?Iathawav  v. 
Brady,  23  Cal.  122;  Pierson  v.  McCahill,  23  Cal. 
250.  Parol  evidence  to  show  mistake  in  a  writ- 
ten admission.  Gradwohl  v.  Harris,  29  Cal.  151 ; 
see  §  1962,  subd.  2,  post. 


1905 


INTENTION — CIRCUMSTANCES. 


§§1859,1860 


a  double  meaning:  it  is  used  alike  to  de- 
note an  adjustment  of  a  demand  and  a 
l.avment;  and  where  the  term  is  used  in 
the  body  of  an  instrument,  evidence  of  the 
writer  thereof  is  admissible  to  explain  in 
which  sense  he  used  it.  Auzerais  v.  Naglee, 
74  Cal.  60;  15  Pac.  371. 

Remedial  laws  construed  how.  Remedial 
laws,  growing  out  of  public  calamities, 
should  be  liberally  construed  to  promote 
the  purposes  for  which  they  were  designed. 
Estate  of  Patterson,  155  Cal.  620;  132  Am. 
St.  Rep.  116;  IS  Ann.  Cas.  625;  26  L.  R.  A. 
(N.  S.)  654;  102  Pac.  941. 

CODE  COMMISSIONERS'  NOTE.  Statutes 
and  written  contracts  should  be  construed  to 
give  effect  and  meanint:,  if  possible,  to  ^^y ^^ 
clause  and  word  in  it.  Souter  v.  The  Sea  Witch. 
1  Cal  162;  Mickle  v.  Sanchez,  1  Cal.  200;  Smith 
V  Randall,  6  Cal.  47;  65  Am.  Dec.  475;  People 
V.  Dana,  22  Cal.  11;  French  v.  Tcschemaker  24 
Cal  518;  People  v.  Frisbie,  26  Cal.  13.^;  bea- 
burv  V.  Arthur,  28  Cal.  143;  Taylor  v  Palmer, 
31  Cal.  241;  People  v.  Watei-man,  31  Cal.  41-, 
Appeal  of  North  Beach  etc.  R.  R.  Co.,  32  Cal. 
500-  People  v.  White,  34  Cal.  183;  see  cases 
cited  in  notes  to  §§1859,  1860,  Pof ;  f  e  also 
Haymond  and  Burch's  Ann.  Pol.  Code,  §§4478- 
M:84   Part   V,   with  notes. 


107  Cal.  348;  40  Pac.  534.  For  eases  illus- 
trating the  rules  of  construction  under  this 
section,  see  Sierra  County  v.  Nevada 
County,  155  Cal.  1;  99  Pac.  371;  Hopper  v. 
Kevs,  152  Cal.  488;  92  Pac.  1017;  Corona 
V.  Merriam,  20  Cal.  App.  231;  128  Pac.  769; 
Siminoff  v.  James  H.  Goodman  &  Co.  Bank, 
IS  Cal.  App.  5;  121  Pac.  939;  People  v. 
Doyle,  13  Cal.  App.  611;  110  Pac.  458; 
San  Buenaventura  v.  McGuire,  8  Cal.  App. 
497;  97  Pac.  528.  This  section  is  plain 
and  unambiguous;  its  meaning  being  in  no 
way  uncertain,  when  that  meaning  is 
found,  nothing  is  left  but  to  declare  it:  the 
wisdom  of  the  law  is  for  the  legislature 
alone.  Estate  of  Walkerly,  108  Cal.  627; 
49  Am.  St.  Rep.  97;  41  Pac.  772. 

Construction  of  contract  by  jury  error 
when.  It  is  proper  for  the  court  to  deter- 
mine the  meaning  of  a  contract,  but  where 
an  instruction  leaving  the  meaning  of  the 
contract  to  the  jury  is  not  prejudicial,  it  is 
not  ground  for  reversal.  Cutten  v.  Pearsall, 
146  Cal.  690;  81  Pac.  25. 

"Settle,"  defined.    The  term  "settle"  has 

8  1859.  The  intention  of  the  legislature  or  parties.  In  the  construction 
of  a  statute  the  intention  of  the  legislature,  and  in  the  construction  of  the 
instrument  the  intention  of  the  parties,  is  to  be  pursued,  if  Possible;  and 
when  a  general  and  [a]  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a  particular  intent  will  control  a  general  one 
that  is  inconsistent  with  it. 

Words  giving  joint  authority.    Ante,  §  15. 

Construction  of  this  code.    Ante,  §§4-18. 

Statutes  in  derogation  of  common  law.  Ante, 
§  4. 

Legislation  §  1859.      Enacted  March  11,  18T2. 

Construction  of  section.  This  section 
qualifies  §  1864,  post,  and  §  1649  of  the 
Civil  Code.  San  Diego  Flume  Co.  v.  Chase, 
3  Cal.  Unrep.  792 ;  32  Pac.  245. 

Statutes  construed  how.  In  construing 
an  act,  the  meaning  and  intent  of  the  legis- 
lature is  to  be  determined  and  given  effect, 
if  possible.  Sierra  County  v.  Nevada 
Countv,  155  Cal.  1;  99  Pac.  371;  San  Diego 
Flume  Co.  v.  Chase,  3  Cal.  Unrep.  792;  32 
Pac.  245.  ^  _ 

Constitutionality  determined  now.  in 
determining  whether  a  statute  is  in  viola- 
tion of  the  constitution,  all  the  provisions 
of  the  statute,  as  well  as  those  matters  of 
which  the  court  can  take  judicial  notice, 
must  be  considered;  but  the  provision  of 
the  constitution  is  not  to  receive  a  strict 


and  narrow  interpretation:  its  spirit,  as 
well  as  its  language,  is  to  be  followed. 
Conlin  v.  Board  of  Supervisors,  99  Cal.  17; 
37  Am.  St.  Rep.  17;  21  L.  R.  A.  474;  33 
Pac.  753. 

Instruments  construed  how.  In  constru- 
ing an  instrument,  the  intention  of  the 
parties  is  to  be  ascertained,  if  possible,  and 
given  effect.  Darby  v.  Arrowhead  etc. 
Hotel  Co.,  97  Cal.  384;  32  Pac.  454;  San 
Diego  Flume  Co.'  v.  Chase,  3  Cal.  Unrep. 
792;  32  Pac.  245. 

CODE  COMMISSIONERS'  NOTE.  See  Ferris 
V  Coover,  10  Cal.  590;  People  v.  Dana,  22  Cal. 
11;  People  v.  Wells,  11  Cal.  329;  Sacramento 
V.  Bird,  15  Cal.  294;  Calaveras  County  v.  Brock- 
wav,  30  Cal.  327;  Racouillat  v.  Sansevain,  32 
Cal  377;  Kstate  of  Wood,  36  Cal.  75;  People  v. 
Board  of  Supervisors,  36  Cal.  595;  Pond  v. 
Maddox,  38  Cal.  573.  Boundaries,  where  de- 
scriptions conflict.  Piercy  v.  Crandall.  34  Cal. 
335;  and  numerous  cases  there  cited  in  brief 
of  counsel;  see  cases  cited  in  notes  to  §1858, 
ante,  and  §  1860,  post;  see  Haymond  and  Burch's 
Ann.  Pol.  Code,  Part  V,  note. 


§  1860.  The  circumstances  to  be  considered.  For  the  proper  construc- 
tion of  an  instrument,  the  circumstances  under  which  it  was  made,  including 
the  situation  of  the  subject  of  the  instrument,  and  of  the  parties  to  it,  raaj' 
also  be  shown,  so  that  the  judge  be  placed  in  the  position  of  those  whose 

language  he  is  to  interpret. 

Surrounding  circumstances  may  be  shown.    Civ.  Construction    of    section.      This    section 

Code,  §  1647.  should    be    so    construed    as   to    harmonize 

Usage.   Post,  §1870,  subd.  12^  j^h   §1625,   Civ.   Code,   and   §1856,   ante. 

Descriptive  part  of  conveyance.    Post,  §2077.  '  »  'ou    •       -  n   ^     \ t^o=:     on  T>^n 

Legislatior  s  1860.  Enacted  March  11,  1872.  Peterson  V.  Chaix,  0  Cal.  App.  52o;  90  Pac. 
2  Fair. — 120 
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948.  It  does  not  apply  where  the  terms 
of  the  instrument  are  not  ambiguous,  and 
speak  plainly  for  themselves  (MacLeod  v. 
Mcran,  11  Cal.  App.  622;  105  Pac.  932; 
Peterson  v.  Chaix,  5  Cal.  App.  525;  90  Pac. 
948) ;  but  it  applies  alike  to  deeds  and 
wills,  and  is  "the  only  rule  of  much  value" 
in  the  construction  of  written  instruments. 
Morffew  v.  San  Francisco  etc.  E.  E.  Co., 
107  Cal.  537;  40  Pac.  810. 

Contract  explained  by  extrinsic  evidence 
when.  In  construing  written  instruments, 
the  only  rule  of  much  value  is,  to  place 
ourselves  as  nearly  as  possible  in  the  seats 
occupied  by  the  parties  at  the  time  the  in- 
strument was  executed,  and  then,  taking 
the  instrument  by  the  four  corners,  read  it. 
Walsh  v.  Hill,  38  Cal.  481.  For  the  pur- 
pose of  determining  what  the  parties  to  a 
contract  intended  by  the  language  used 
therein,  it  is  competent  to  show  not  only 
the  circumstances  under  which  it  was 
made,  but  also  to  prove  that  such  parties 
intended  and  understood  the  language  in 
the  sense  contended  for.  Balfour  v.  Fresno 
Canal  etc.  Co.,  109  Cal.  221;  41  Pac.  876. 
The  language  of  a  contract  may  be  ex- 
plained by  reference  to  the  circumstances 
under  which  it  was  made.  Jersey  Farm  Co. 
V.  Atlantic  Eealty  Co..  164  Cal.  414;  129 
Pac.  593;  Jersey  Island  Dredging  Co.  v. 
Whitney,  149  Cal.  269;  86  Pac.  509;  Darby 
V.  Arrowhead  etc.  Hotel  Co..  97  Cal.  384; 
32  Pac.  454;  Bonslett  v.  Butte  County 
Canal  Co.,  18  Cal.  App.  149;  122  Pac.  821; 
Peterson  v.  Chaix,  5  Cal.  App.  525;  90  Pac. 
948.  Conversations  between  and  declara- 
tions of  the  parties  to  a  contract,  during 
the  negotiations  at  and  before  the  time  of 
the  execution  thereof,  are  admissible  for 
the  purpose  of  proving  that  the  parties 
thereto  intended  and  understood  the  lan- 
guage in  the  sense  contended  for.  Balfour 
V.  Fresno  Canal  etc.  Co.,  109  Cal.  221;  41 
Pac.  876.  Evidence  of  the  situation  of  the 
parties  to  deeds,  and  of  the  property  de- 
scribed therein,  and  of  the  circumstances 
under  which  they  were  executed,  is  ad- 
missible (Morffew  v.  San  Francisco  etc.  E. 
E.  Co.,  107  Cal.  587;  40  Pac.  810);  and 
where,  from  the  language  of  the  deed, 
there  is  uncertainty  as  to  whether  it  was 
intended  to  convey  the  premises  in  fee- 
simple,  or  merely  to  work  them  as  a  mine, 
it  is  proper  to  admit  parol  evidence  of  the 
circumstances  and  the  situation  of  the 
parties,  to  aid  the  court  in  arriving  at  a 
proper  construction.  Baker  v.  Clark,  128 
Cal.  181;  60  Pac.  677.  Where  a  contract 
for  the  sale  of  a  ranch  referred  to  it  by 
its  name,  parol  evidence  is  admissible  for 
the  purpose  of  identifying  it  (Hill  v.  Mc- 
Coy, 1  Cal.  App.  159;  81  Pac.  1015);  and 
parol  evidence  as  to  the  identity  of  the 
parties  to  whom  the  property  belonged, 
and  as  to  the  circumstances  under  which 


the  instrument  was  executed,  is  admissible 
to  explain  the  language  of  the  contract. 
Darby  v.  Arrowhead  etc.  Hotel  Co.,  97  Cal. 
384;  32  Pac.  454. 

Ambiguities  explained  how.  Where  the 
language  of  a  contract  is  fairly  susceptible 
of  either  one  of  two  interpretations,  an 
ambiguity  arises,  for  the  explanation  of 
which  extrinsic  evidence  may  be  resorted 
to.  Balfour  v.  Fresno  Canal  etc.  Co.,  109 
Cal.  221;  41  Pac.  876.  Where  the  property 
is  imperfectly  described  in  the  contract, 
evidence  is  admissible  to  point  out  and 
define  the  property  which  was  the  subject 
of  negotiation  between  the  parties,  so  that 
the  court  may  determine  whether  the  terms 
of  the  agreement  have  been  fully  complied 
with.  Cavanaugh  v.  Casselman,  88  Cal.  543; 
26  Pac.  515.  Where  a  contract  of  sale  is 
erroneous  as  to  the  description,  evidence  is 
admissible  to  show  that  certain  property 
has  been  inclosed  by  a  fence,  that  it  has 
been  improved  for  many  years,  that  the 
vendee  has  had  possession  thereof  from  the 
date  of  the  contract,  and  that  it  is  the 
property  that  was  intended  to  be  conveyed. 
Estate  of  Gamier,  147  Cal.  457;  82  Pac.  68. 

Official  bonds  interpreted  how.  Official 
bonds  given  to  individuals  and  private 
corporations  are  to  be  interpreted  like 
other  contracts,  with  reference  to  their 
language  and  the  circumstances  under 
which  they  are  entered  into.  Humboldt 
Sav.  &  L.  Soc.  V.  Wennerhold,  3  Cal.  Unrep. 
52;  20  Pac.  553. 

Evidence  to  prove  agency  admissible 
when.  Evidence  tending  to  show  that  a 
defendant  was  justified  in  treating  a  third 
person  as  the  agent  of  the  plaintiff  in  the 
premises,  and  in  dealing  with  him  as  he 
did,  is  admissible.  Curtin  v.  Ingle,  137  Cal. 
95;  69  Pac.  836. 

Admission  of  parol  evidence  for  purposes 
of  identification.    See  note  ante,  §  1856. 

Parol  to  aid  in  construction  of  contracts.  See 
notes  5  Am.  Rep.  241;  21  Am.  Rep.  122. 

Parol  to  show  when  indorsement  was  made  on 
note.    See  note  Ann.  Cas.  1913A,   882. 

CODE  COMMISSIONERS'  NOTE.  To  arrive 
at  the  intention  of  an  instrument,  tlie  situation 
of  the  parties  and  the  subject-matter  at  the  time 
of  contracting  should  be  considered.  The  whole 
instrument  should  be  taken  togther,  and,  if  pos- 
sible, etfect  be  given  to  all  its  parts,  even  though 
the  immediate  object  of  inquiry  is  the  meaning  of 
an  isolated  clause.  If  the  words  be  ambiguous, 
the  meaning  may  be  gathered  from  contemporane- 
ous facts  which  intrinsic  testimony  establish.  See 
Brannan  v.  Mesick,  10  Cal.  95 ;  see  also  Ferris 
V.  Coover,  10  Cal.  590;  Jennv  Lind  Co.  v.  Bower, 
11  Cal.  194;  Pierce  v.  Robinson,  13  Cal.  116; 
Brewster  v.  Lathrop,  15  Cal.  21;  Richardson  v. 
Scott  River  Water  etc.  Co.,  22  Cal.  151;  Colton 
v.  Seavey,  22  Cal.  497;  Verzan  v.  McGregor,  23 
Cal.  339;  Saunders  v.  Clark,  29  Cal.  304;  Began 
v.  O'Reillv,  32  Cal.  13;  Piercy  v.  Crandall,  34 
Cal.  335;  Reamer  v.  Nesmith,  34  Cal.  625;  Piper 
V.  True,  36  Cal.  613;  Walsh  v.  Hill,  38  Cal.  484; 
Stanley  v.  Green,  12  Cal.  148;  Hancock  v.  Wat- 
son 18  Cal.  137;  Kimball  v.  Semple,  25  Cal. 
441;  McNeil  v.  Shirley,  33  Cal.  203;  see  notes 
to  §§  1858,  1859,  ante.  For  description  of  real 
property,  see  §  2077,  post. 
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§§  1862, 1863 


8  1861  Terms  to  be  construed  in  their  general  acceptation.  The  terms 
of  a  writing  are  presumed  to  have  been  used  in  their  primary  and  general 
acceptation:  but  evidence  is  nevertheless  admissible  that  they  have  a  ocal, 
teclinicaL  or  otherwise  peculiar  signification,  and  were  so  used  and  under- 
stood in  the  particular  instance,  in  which  case  the  agreement  must  be 
construed  accordingly 


Signification    of    terms.      Compare    Civ.     Code, 
§§  ie44.   1G45.    See  also     §  1S70,  subd.  12,  post. 

Legislations  1861.      Enacted  March  11,  1872. 

Application  of  section.  This  section 
plainly  provides  that  it  may  be  shown  by 
evidence  that  the  language  of  the  writing 
is  used  in  a  technical,  local,  or  peculiar 
sense,  and  not  merely  that  evidence  may 
be  introduced  to  show  what  such  meaning 
is,  when  language  is  so  used.  Higgins  v. 
California  Petroleum  etc.  Co.,  120  Cal.  629; 
52  Pac.  1080.  This  section  should  not  be 
so  applied  as  to  operate,  practically,  to  re- 
peal or  nullify  the  entire  chapter  of  the 
Political  Code  upon  the  subject  of  weights 
and  measures.  Hale  Bros.  v.  Millikeu,  5 
Cal.  App.  344;  90  Pac.  365.  Nor  has  this 
section  any  application  to  the  question  of 
constructive  notice  by  the  record  of  a 
mortgage,  the  record  of  the  certificate  of 
acknowledgment  of  which  cannot  show 
that  the  certificate  was  partly  printed  and 
partly  written.  MiddlecofC  v.  Hemstreet, 
135  Cal.  173;  67  Pac.  768. 

Terminology  construed  how.  Where 
there  is  nothing  in  a  statute  to  indicate 
that  a  word  is  used  in  a  peculiar  sense,  it 
must  be  taken  in  its  ordinary  and  proper 
meaning  (People  v.  Eeis,  76  Cal.   269;   18 


Pac.  309);  but  parol  evidence  may  be  ad- 
mitted to  show  that  a  word,  in  an  agree- 
ment, was  not  used  in  its  technical  sense. 
Jerscv  Farm  Co.  v.  Atlanta  Realty  Co.,  164 
Cal.  412;  129  Pac.  593.  Parol  evidence  is 
admissible  in  explanation  of  the  term 
"gross  ton,"  as  used  in  a  written  contract, 
to  show  that  by  it  was  intended  a  long  ton 
of  two  thousand  two  hundred  and  forty 
pounds,  and  not  the  statutory  ton  of  two 
thousand  pounds.  Higgins  v.  California 
Petroleum  etc.  Co.,  120  Cal.  629;  52  Pac. 
1080.  The  word  "date,"  in  its  common  and 
accepted  signification,  means  the  "day, 
month,  and  year,"  the  omission  of  any  one 
of  which  is  fatal  to  an  olographic  will. 
Estate  of  Price,  14  Cal.  App.  462;  112  Pac. 
482. 

Contracts  governed  by  what  statutes. 
It  should  be  presumed  that  contracts  have 
been  made  in  reference  to  the  statute,  un- 
less the  parties  have  agreed  that  their 
execution  shall  be  governed  by  some  usage 
of  trade  or  custom.  Hale  Bros.  v.  Milliken, 
5Cal.  App.  344;  90  Pac.  365. 

CODE  COMMISSIONERS'  NOTE.  Parol  evi- 
dence is  admissible  to  e.xplain  particular  ex- 
pressions in  deeds.  Reamer  v.  Nesmith,  34  Cal. 
625. 


§  1862     Written  words  control  those  printed  in  a  blank  form,    men  an 

instrument  consists  partly  of  written  words  and  partly  of  a  printed  form, 
and  the  two  are  inconsistent,  the  former  controls  the  latter. 

compare  Civ.  Code.  §  1651.  Legislation  §  1862.      Enacted  March  11.  1873. 

8  1863  Persons  skilled  may  testify,  to  decipher  characters.  When  the 
characters  in  which  an  instrument  is  written  are  difficult  to  be  deciphered, 
or  the  language  of  the  instrument  is  not  understood  by  the  court,  the  evi- 
dence of  persons  skilled  in  deciphering  the  characters,  or  who  understand 
the  language,  is  admissible  to  declare  the  characters  or  the  meaning  of  the 
language. 


Legislntiong  1863.     Enacted  March  11.  1872. 

The  general  rule.  The  general  rule  is, 
that  witnesses  must  testify  to  facts,  and 
not  to  opinions;  whenever  the  question  to 
be  determined  is  the  result  of  the  common 
experiences  of  all  men  of  ordinary  educa- 
tion, or  is  to  be  inferred  from  particular 
facts,  the  inference  is  to  be  drawn  by  the 
jury,  and  not  by  the  witness.  Parkin  v. 
GrAyson-Owen  Co.,  157  Cal.  41;  106  Pac. 
210.  Thus,  if  the  relation  between  the 
facts  and  their  probable  results  can  be  de- 
termined without  any  special  skill  or  train- 
ing, the  facts  themselves  must  be  given  in 
evidence  and  the  conclusions  or  inferences 


must  be  drawn  by  the  .jury  (Parkin  v, 
Grayson-Owen  Co.,  157  Cal.  41;  106  Pac. 
210);  but  where  the  inquiry  relates  to  a 
subject  whose  nature  is  not  such  as  to 
require  any  peculiar  habits  or  study  in 
order  to  qualify  one  to  understand  it,  or 
when  all  the  facts  upon  which  the  opinion 
is  founded  can  be  ascertained  and  made 
intelligible  to  the  court  or  jury,  the  opin- 
ion of  the  witness  is  not  to  be  received 
in  evidence.  Parkin  v.  Grayson-Owen  Co., 
157  Cal.  41;  106  Pac.  210.  Thus,  it  is 
error  to  admit  opinion  evidence  as  to  a 
matter  that  is  not  a  proper  subject  of  such 
evidence,  but  which  is  really  one  of  fact 
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for  the  jury;  as,  to  allow  a  physician  to 
state  his  opinion  as  to  how  the  deceased 
must  have  stood  when  he  was  shot.  People 
V.  Overacker,  15  Cal.  App.  632;  115  Pac. 
756. 

Expert  testimony  admissible  when.  The 
matter  of  permitting  or  refusing  opinion 
evidence  rests  largely  in  the  discretion  of 
the  trial  court;  and  the  ruling  thereon 
will  not  be  reviewed,  unless  injury  has 
resulted.  Nolan  v.  Nolan,  155  Cal.  476; 
132  Am.  St.  Rep.  99;  17  Ann.  Cas.  1056; 
101  Pac.  520.  Expert  evidence  is  admis- 
sible to  show  the  manner  of  tying  knots 
in  elevator-ropes  in  such  a  way  as  to 
prevent  slipping  and  accidents.  McLain 
V.  Dahlstrom  Metallic  Door  Co.,  19  Cal. 
App.  475;  126  Pac.  391.  A  physician 
may  be  asked  as  to  the  results  of  a  fall 
into  a  hole  dug  for  a  telephone-pole.  Per- 
kins V.  Sunset  Telephone  etc.  Co.,  155  Cal. 
712;  103  Pac.  190.  In  an  action  against 
a  railroad  company  for  personal  injuries, 
opinion  evidence  is  properly  admitted  to 
show  the  competency  of  a  brakeman 
(Peters  v.  Southern  Pacific  Co.,  160  Cal. 
48;  116  Pac.  400);  but  in  an  action  for 
damages,  arising  from  injuries  caused  by 
runaway  horses,  it  is  not  permissible  to 
admit  expert  testimony  that  the  method 
adopted  by  the  defendant  in  hitching  his 
team  was  not  a  proper  and  safe  one  for 
the  tying  of  horses.  Parkin  v.  Grayson- 
Owen  Co.,  157  Cal.  41;  106  Pac.  210. 

Opinion  of  experts  secured  as  evidence 
how.     It  is  erroneous  to  base  the  opinion 


of  expert  witnesses  upon  the  testimony 
heard  by  them:  the  proper  method  is  to 
base  their  opinions  upon  hypothetical  ques- 
tions, so  that  it  can  be  clearly  established 
upon  what  the  opinion  is  based.  People  v. 
Le  Doux,  155  Cal.  535;  102  Pac.  517. 

Hypothetical  questions  formed  how. 
While  a  hypothetical  question,  if  allow- 
able at  all,  must  conform  to  the  testimony, 
it  need  not  necessarily  contain  a  synopsis 
of  all  of  the  circumstances  in  evidence: 
the  examiner  may  choose  a  portion  of  the 
facts  shown  by  the  testimony  as  the  basis 
of  his  hypothetical  inquiry.  Perkins  v. 
Sunset  Telephone  etc.  Co.,  155  Cal.  712; 
103  Pac.  190.  Expert  medical  testimony, 
based  on  an  erroneous  assumption  of  facts, 
cannot  be  given  any  probative  force.  Es- 
tate of  Purcell,  164  "Cal.  300;  128  Pac.  932. 
An  objection  that  a  hypothetical  question 
is  not  sufficiently  specific  is  waived,  where 
no  objection  is  made  as  to  the  form  of 
the  question,  nor  as  to  its  general  or  in- 
definite character.  Perkins  v.  Sunset  Tele- 
phone etc.  Co.,  155  Cal.  712;  103  Pac.  190. 

Foundation  for  expert  testimony  per- 
missible when.  A  party  producing  an  ex- 
pert witness  has  the  right  to  question  him 
as  to  his  knowledge  and  experience  in  the 
particular  matters  concerning  which  he  is 
to  be  examined,  and  he  may  be  cross-ex- 
amined as  to  such  knowledge  and  experi- 
ence. Salmon  v.  Rathjens,  152  Cal.  290;  92 
Pac.  733;  Central  Pacific  Ry.  Co.  v.  Feld- 
man,  152  Cal.  303;  92  Pac.  849. 


§  1864.     Of  two  constructions,  which  preferred.     When  the  terms  of  an 

agreement  have  been  intended  in  a  different  sense  by  the  different  parties 

to  it,  that  sense  is  to  prevail  against  either  party  in  which  he  supposed  the 

other  understood  it,  and  when  different  constructions  of  a  provision  are 

otherwise  equally  proper,  that  is  to  be  taken  which  is  most  favorable  to 

the  party  in  whose  favor  the  provision  was  made. 

Compare  Civ.  Code,  §§  1649,  1654.  Construction    as    between    grantor    and 

Legislation  §  1864.     Enacted  March  11,  1873.        grantee.     Without  regard   to   the   sense  in 

Construction    of    section.     This    section,       which  the  language  of  a  contract  was  used 

and  §  1049  of  the  Civil  Code,  seem  intended       by  the  grantor,  if  it  is  shown  that  he  sup- 


to  accomplish  the  same  purpose,  although 
expressed  in  different  words.  San  Diego 
Flume  Co.  v.  Chase,  3  Cal.  Unrep.  792;  32 
Pac.  245.  That  section  of  the  Civil  Code 
does  not  apply  when  the  courts  are  able 
to  determine  the  true  intent  of  the  par- 
ties. San  Diego  Flume  Co.  v.  Chase,  3  Cal. 
Unrep.  792;  32  Pac.  245.  This  section  is 
also  qualified  by  §  1859,  ante.  San  Diego 
Flume  Co.  v.  Chase,  3  Cal.  Unrep.  792;  32 
Pac.  245. 

Evidence  of  intention  admissible  on  new 
trial  when.  A  contract  is  not  ambiguous 
or  uncertain,  where  it  has  been  interpreted 
upon  appeal;  and  upon  a  new  trial,  parol 
evidence  is  not  admissible  to  .show  the  in- 
tention of  the  parties.  San  Diego  Flume 
Co.  V.  Chase,  3  Cal.  Unrep.  792;  32  Pac. 
245. 


posed,  or  had  reason  to  suppose,  that  the 
grantee  understood  it  in  another  sense, 
and  if  this  sense  and  meaning  contended 
for  by  the  grantee  is  a  proper  but  not  a 
necessary  one,  and  is  more  favorable  to 
him,  that  construction  should  be  adopted 
in  either  case.  Balfour  v.  Fresno  Canal 
etc.  Co.,  109  Cal.  221;  41  Pac.  876.  Ex- 
ceptions and  reservations  in  grants  are  to 
be  interpreted  in  favor  of  the  grantor,  and 
words  of  inheritance  are  not  necessary  to 
a  title  of  inheritance  in  that  which  is  ex- 
cepted. Soars  V.  Ackerman,  138  Cal.  583; 
72  Pac.  171.  A  reservation  or  exception 
in  a  grant  is  to  be  interpreted  in  favor  of 
the  grantor  (Pavkovich  v.  Southern  Pa- 
cific R.  R.  Co.,  150  Cal.  39;  87  Pac.  1097; 
Seligman  v.  Carr,  8  Cal.  App.  572;  97  Pac. 
324) ;  but  an  easement  reserved  in  a  deed 
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§§  1865,  1866 


is  never  presumed  to  be  attached  to  the 
person  of  the  grantor,  when  it  can  be 
fairly  construed  to  be  appurtenant  to  some 
other  estate.  Gardner  v.  San  Gabriel  Val- 
lev  Bank,  7  Cal.  App.  106;  93  Pac.  900. 

Ambiguities  of  notes  construed  how. 
Where  a  one-day  note  is  amluguous  as  to 
the  payment  of  interest,  and  is  susceptible 
of  two  different  constructions,  either  of 
which  would  be  proper,  the  trial  court 
may  rightfully  adopt  that  which  is  most 
favorable  to  the  payee.  San  Francisco 
Credit  Clearing-IIouse  v.  MacDonald,  18 
Cal.  App.  212;  122  Pac.  96-4. 

CODE  COMMISSIONERS'  NOTE.  Say  the 
New  York  commissioners:  "The  first  part  of  this 
section  expresses  a  rule  of  ethics,  which  should 
find  a  place  in  these  rules  of  construction.  When 
the  terras  of  promise  admit  of  more  senses  than 
one.  the  promise  is  to  be  performed  in  thai 
sense  in  which  the  promisor  apprehended  at  tne 
time  that  the  promisee  received  it  It  is  not  ttie 
sense  in  which  the  promisor  actually  intended  it, 
that  alwavs  governs  the  interpretation  of  an 
equivocal  promise;  because  at  that  rate  you  might 
excite  expectations  which  you  never  meant,  nor 
would  be  obliged  to  gratify.  Much  less  is  it  in 
the  sense  in  which  the  promisee  actually  re- 
ceived the  promise;  for,  according  to  that  rule, 
vou  might  be  drawn  into  engagements  which  you 
never    designed   to   make.      It   must    therefore   be 


the  sense  (for  there  is  no  other  remaining)  in 
which  the  promisor  believed  the  promisee  ac- 
cepted his  promise. 

•'  -This  will  not  differ  from  the  actual  intention 
of  the  promisor,  when  the  promise  is  given  with- 
out collusion  or  reserve;  but  we  put  the  rule  in 
the  close  form,  to  exclude  evasion  in  cases  in 
which  the  popular  meaning  of  a  phrase  and  the 
strict  grammatical  construction  of  the  words 
differ-  or,  in  general,  wherever  the  promisor 
attempts  to  make  his  escape  through  some  am- 
biguity in  the  expressions  which  he  used. 

•'  'Temures  promised  the  garrison  of  Scbasteia, 
that  if  thev  would  surrender,  no  blood  should  be 
shed.  The  garrison  surrendered,  and  Temures 
buried  them  all  alive.  Now,  Temures  fulfilled 
the  promise  in  one  sense,  and  in  the  same  too  in 
which  he  intended  it  at  the  ti.-ue,  but  not  in  the 
sense  in  which  the  garrison  of  Sebasteia  actu- 
ally received  it,  nor  in  the  sense  in  which  Temures 
himself  knew  that  the  garrison  received  it;  which 
last  sense,  according  to  our  rule,  was  the  sense 
in  which  he  was  in  conscience  bound  to  have 
performed  it.    .   .    .  ,    .        v       ,     f 

"  'From  the  principle  established  in  the  last 
chapter,  "that  the  obligation  of  a  promisor  is 
to  be  measured  by  the  expectation  which  the 
promisor,  anyhow,  voluntarily  and  knowingly 
excites,  results  a  rule  which  governs  the  construc- 
tion of  all  contracts,  and  is  capable,  from  its 
simplicity,  of  being  applied  with  great  care  and 
certainty,  viz.,  that  whatever  is  expected  by 
one  side,  and  known  to  be  so  expected  by  the 
other    is  to  be  deemed  a  part  or  condition  of  the 

contract. Paley's   Moral   Philosophy,   pp.    8o, 

97. 


81865  A  written  instrument  construed  as  understood  by  parties.  A 
written  notice,  as  well  as  every  other  writing,  is  to  be  construed  according 
to  the  ordinary  acceptation  of  its  terms.  Thus  a  notice  to  the  drawers  or 
indorsers  of  a  bill  of  exchange  or  promissory  note,  that  it  has  been  protested 
for  want  of  acceptance  or  payment,  must  be  held  to  import  that  the  same 
has  been  duly  presented  for  acceptance  or  payment  and  the  same  refused, 
and  that  the  holder  looks  for  payment  to  the  person  to  whom  the  notice  is 


given. 

Ordinary  acceptation.      Ante,  §  1861. 
Compare  Civ.  Code,  §  1644. 
Notice  of  dishonor.    Civ.  Code,  §  3143. 
Legislations  1865.      Enacted  March  11,  1872. 

Construction  by  parties,  weight  of.  The 
contemporaneous  and  practical  construc- 
tion of  a  contract  by  the  parties  is  strong 


evidence  of  the  meaning  of  equivocal 
terms.  Keith  v.  Electrical  Engineering 
Co.,  136  Cal.  178;  68  Pac.  598. 

CODE  COMMISSIONERS'  NOTE.  Eastman  v. 
Turman,  24  Cal.  383;  Stouschton  v.  Swan,  4  Cal. 
213;  60  Am.  Dec.  605;  McFarland  v.  Pico,  8 
Cal.  626  ;  Thompson  v.  Williams,  14  Cal.  160. 


s  1866  Construction  in  favor  of  natural  right  preferred.  When  a  stat- 
ute or  instrument  is  equally  susceptible  of  two  interpretations,  one  m  favor 
of  natural  right,  and  the  other  against  it,  the  former  is  to  be  adopted. 

dulged  in  as,  within  the  fair  interpreta- 
tion of  its  language,  will  effect  its  ap- 
parent object  and  promote  justice.  Estate 
of  Jessup,  81  Cal.  408;  6  L.  R.  A.  594;  22 
Pac.  742;  Blvthe  v.  Ayres,  96  Cal.  532;  19 
L.  R.  A.  40;  31  Pac.  915. 

Natural  right  invoked  when.  As  be- 
tween the  two  claimants  of  a  mutual-bene- 
fit certificate,  after  the  death  of  the  bene- 
ficiary, the  one  being  the  mother  of  the 
deceased  and  the  other  a  person  who  was 
not  related  to  him,  the  mother  will  be 
favored,  in  case  of  any  doubt,  she  having 
the  natural  right.  Journeymen  Butchers' 
Ass'n  V.  Bristol,  17  Cal.  App.  576;  120  Pac. 
787. 


Legislations  1866.     Enacted  March  11,  1873. 

Construction  of  section.  The  provisions 
of  this  section  and  §  4,  ante,  indicate  that 
§  170,  ante,  is  to  have  no  narrow  or  tech- 
nical construction,  but  is  to  be  broadly 
applied  to  all  litigation,  and  the  word 
"party,"  as  there  used,  is  not  confined  to 
the  parties  to  the  record  by  name,  but 
includes  all  persons  represented  by  parties 
to  the  record.  Howell  v.  Budd,  91  Cal. 
342;  27  Pac.  747. 

Statutes,  extent  of  liberality  of  con- 
struction. If  a  provision  of  a  statute  is 
ambiguous  or  doubtful,  or  susceptible  of 
different  constructions  or  interpretations, 
such  liberality  of  construction  is  to  be  in- 
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§  1867.    Material  allegation  only  to  be  proved. 

gation  need  be  proved. 


None  but  a  material  alle- 


Material  allegation. 

1.  Defined.    Ante,  §  463. 

2.  Not   controverted.    Ante,  §  462. 
Material  evidence.    Post,  §  1868. 
Legislation  §  1867.      Enacted  March  11,  1872. 

What  proof  incumbent  on  plaintiff  and 
defendant.  Material  allegations  must  be 
proven;  but  wbere  the  plaintiff  has  proved 


the  existence  of  the  debt  sued  upon,  he 
need  not  prove  the  necessary  allegation 
of  nonpayment:  the  burden  of  proof  of 
pavment  is  upon  the  defendant.  Hurley 
V.  Eyan,  137  Cal.  461;  70  Pac.  292. 


CODE    COMMISSIONERS' 

ante. 


NOTE.     See  §  471, 


§  1868.  Evidence  confined  to  material  allegation.  Evidence  must  corre- 
spond with  the  substance  of  the  material  allegations,  and  to  be  relevant 
to  the  question  in  dispute.  Collateral  questions  must  therefore  be  avoided. 
It  is,  however,  within  the  discretion  of  the  court  to  permit  inquiry  into  a 
collateral  fact,  when  such  fact  is  directly  connected  with  the  question  in 
dispute,  and  is  essential  to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 


Variance.    Ante,  §§  469-471. 
Credibility    of    witness.     Ante,    §    1847;     post, 
§  1870,   subd.   16. 

Material  allegation.    Ante,  §  1867. 

Legislation  §  1868.     Enacted  March  11,  1872. 

Evidence    must    be    confined    to    issue. 

Evidence  introduced  upon  one  issue  is 
available  to  establish  any  of  the  issues 
in  the  case,  but  cannot  be  used  to  estab- 
lish an  issue  not  made  by  the  pleadings 
(Eiverside  Water  Co.  v.  Gage,  108  Cal. 
240;  41  Pac.  299);  and  it  is  erroneous  to 
exclude  evidence  in  support  of  a  cause  of 
action  alleged  (Carpenter  v.  Sibley,  153 
Cal.  215;  126  Am.  St.  Eep.  77;  15  Ann. 
Cas.  484;  15  L.  R.  A.  (N.  S.)  1143;  94  Pac. 
879) ;  but  the  evidence  must  correspond 
with  the  allegations,  and  be  confined  to 
the  point  at  issue.  Guardianships  of  Boyes, 
151  Cal.  143;  90  Pac.  454.  Hence,  evi- 
dence that  does  not  appear  to  be  material 
or  competent  is  properly  excluded  (Kern 
A^alley  Bank  v.  Koehn,  19  Cal.  App.  247; 
125  Pac.  358) ;  and  an  offer  of  evidence 
as  to  a  matter  not  put  in  issue  should 
be  rejected.  Eobinson  v.  American  Fish 
etc.  Co.,  17  Cal.  App.  212;  119  Pac.  388. 
Where  fraud  is  in  issue,  evidence  of  simi- 
lar frauds,  committed  by  the  same  parties 
at  or  near  the  same  time,  is  admissible. 
Kornblum  v.  Arthurs,  154  Cal.  246;  97  Pac. 
420.  Where  the  cause  of  action  depends 
upon  a  series  of  continued  transactions, 
an  objection  to  any  piece  of  evidence,  on 
the  ground  that  it  relates  to  a  transaction 
claimed  to  be  barred  by  the  statute  of 
limitations,  is  unavailing:  the  proper  prac- 
tice, in  such  case,  is  to  allow  the  evidence 
to  go  in,  and  to  have  the  jury  properly 
instructed  with  reference  to  the  statute  of 
limitations.  Bode  v.  Lee,  102  Cal.  583;  36 
Pac.  936.  Corroborative  evidence  is  ad- 
missible. Ehat  V.  Scheldt,  17  Cal.  App. 
430;  120  Pac.  49. 

Effect  of  findings  outside  issues.  The 
failure  of  the  court  to  make  a  finding 
upon  an  issue  not  presented  by  the  plead- 


ings cannot  be  erroneous  (Eiverside  Water 
Co.  V.  Gage,  108  Cal.  240;  41  Pac.  299); 
and  a  finding  upon  evidence  outside  of 
the  issues  will  be  disregarded.  Eiverside 
Water  Co.  v.  Gage,  108  Cal.  240;  41  Pac. 
299. 

General  objection  sufficient  how  far. 
An  objection  to  a  hypothetical  question, 
in  the  general  form,  that  it  is  irrelevant, 
immaterial,  and  incompetent,  and  not  a 
proper  hypothetical  question,  is  insufficient 
to  call  the  court's  attention  to  the  more 
specific  objections,  that  the  question  calls 
for  the  opinion  of  one  expert  based  upon 
that  of  another,  and  that  it  should  have 
contained  a  statement  of  the  facts  call- 
ing for  the  opinion  (Howland  v.  Oakland 
Consol.  Street  Ey.  Co.,  110  Cal.  513;  42 
Pac.  983) ;  and  although  a  party  has  made 
a  general  objection  to  the  evidence  in  the 
court  below,  yet  he  will  not  be  permitted 
to  make  a  specific  objection  thereto  in 
the  appellate  court.  Howland  v.  Oakland 
Consol.  Street  Ey.  Co.,  110  Cal.  513;  42 
Pac.  983.  For  the  same  reason,  a  mere 
general  offer  to  prove  a  variety  of  things, 
without  producing  the  witnesses  or  evi- 
dence whereby  they  are  to  be  proved,  is 
an  improper  method  of  presenting  offered 
evidence;  but  where  objection  is  taken 
only  to  the  evidence  offered,  and  not  upon 
the  ground  that  the  offer  was  an  improper 
method,  it  will  be  presumed,  upon  appeal, 
that  the  method  was  used  by  consent.  Bid- 
dick  V.  Kobler,  110  Cal.  191;  42  Pac.  578. 

Kemedy  for  answers  not  responsive.  An 
objection  to  questions  which  are  proper, 
and  call  for  relevant  and  competent  tes- 
timony, upon  the  ground  that  they  are 
irrelevant,  etc.,  does  not  raise  the  objec- 
tion that  a  portion  of  an  answer  is  non- 
responsive,  the  only  proper  remedy  for 
which  is  a  motion  to  strike  out  the  non- 
responsive  matter.  O'Callaghan  v.  Bode, 
84  Cal.  ^89;  24  Pac  269. 

Collateral  questions  discretionary  how 
far.     This  section  does  not  absolutely  ex- 
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elude  collateral  questions  from  consider- 
ation: the  trend  of  modern  cases  is  to 
admit  any  evidence  that  may  have  a  ten- 
dency to  illustrate  or  throw  any  light  on 
the  transaction  in  controversy,  or  give  any 
weight  in  determining  the  issue;  and  the 
question  of  relevancy  must  be  determined, 
in  each  case,  according  to  the  teachings  of 
reason  and  judicial  experience.  Moody  v. 
Peirano,  4  Cal.  App.  411;  88  Pac.  380.  A 
contemporaneous  writing,  not  pleaded,  and 
the  relevancy  of  which  is  not  shown,  is 
properly  excluded  (Gregory  v.  Lantz,  17 
Cal.  App.  377;  119  Pac.  948);  and  frag- 
mentary evidence,  not  throwing  any  light 
upon  the  question  at  issue,  should  not 
be  admitted.  East  Shore  Lumber  Co.  v. 
Healy-Tibbits  Construction  Co.,  15  Cal. 
App.  407;  114  Pac.  1016. 

Evidence  illegally  obtained  admissible 
how  far.  Though  papers  and  other  sub- 
jects of  evidence  maj'  have  been  illegally 
taken  from  the  possession  of  the  party 
against  whom  they  are  offered,  or  other- 
wise unlawfully  obtaine<l,  this  is  no  valid 
objection  to  their  admissibility  if  they  are 
pertinent  to  the  issue.  People  v.  Swaile, 
12  Cal.  App.  192;  107  Pac.  134.  Letters  and 
papers  are  admissible  in  evidence,  though 
obtained  by  unlawful  search  and  seizure. 
People  V.  Le  Doux,  155  Cal.  548;  102  Pac. 

§  1869.  Affirmative  only  to  be  proved.  Each  party  must  prove  his  own 
affirmative  allegations.  Evidence  need  not  be  given  in  support  of  a  nega- 
tive allegation,  except  when  such  negative  allegation  is  an  essential  part 
of  the  statement  of  the  right  or  title  on  which  the  cause  of  action  or  de- 
fense is  founded,  nor  even  in  such  case  when  the  allegation  is  a  denial  of 
the  existence  of  a  document,  the  custody  of  which  belongs  to  the  opposite 
party. 


517.  But  this  seems  to  be  no  longer  the 
rule.  See  contra,  Boyd  v.  United  States, 
116  U.  S.  616;  29  L.  Ed.  746;  6  Sup.  Ct. 
Rep.  524;  Counselman  v.  Hitchcock,  142 
IT.  S.  547;  35  L.  Ed.  1110;  12  Sup.  Ct.  Rep. 
195;  Thurston  v.  Clark,  107  Cal.  290;  ap- 
proving the  Boyd  case,  supra;  but  the 
L'^nited  States  supreme  court  overruled  the 
Bovd  case  in  Adams  v.  New  York,  192 
U.  "S.  585,  48  L.  Ed.  575,  24  Sup.  Ct.  Rep. 
3/2,  which,  in  turn,  was  overruled  in  Weeks 
V.  United  States,  232  U.  S.  383,  58  L.  Ed. 
652,  and  the  Boyd  case  again  approved. 

Later  judgment,  where  roll  contains  two, 
only  evidence.  There  can  properly  be  but 
one  judgment  in  a  judgment  roll;  and  if 
two  judgments  are  found  therein,  the  later 
in  point  of  time  is  the  only  one  that  can 
be  considered  as  a  part  of  the  judgment 
roll;  the  fact  that  the  earlier  judgment  is 
bound  up  with  the  roll  cannot  iui|>air  the 
admissibility  of  the  judgment  roll  as  evi- 
dence, nor  affect  the  later  judgment,  which 
alone  forms  part  of  it.  Colton  Land  etc. 
Co.  V.  Swartz,  99  Cal.  278;  33  Pac.  878. 

Fact,  proved  by  incompetent,  evidence 
when.  Inadmissible  evidence,  if  admitted 
without  objection,  is  sufficient  proof  of 
the  fact  to  which  it  relates.  Prentice  v. 
Miller,  82  Cal.  570;  23  Pac.  189. 


Burden  of  proof.    Post,  §  1981. 

Legislation  §  1869.      Enacted  March  11,  1873. 

Construction  of  section.  The  provisions 
of  §  1981,  post,  should  be  construed  with 
this  section.  Wilson  v.  California  Central 
R.  R.  Co.,  94  Cal.  166;  17  L.  R.  A.  685;  29 
Pac.  861. 

Negative  allegations  proved  when.  The 
same  strictness  of  proof  as  to  affirmative 
allegations  is  not  required  in  the  case  of 
negative  allegations.  Kelley  v.  Owens,  3 
Cal.  Unrep.  507;  30  Pac.  596.  A  negative 
allegation,  denied  by  the  answer,  need  not 
be  proved  bv  the  plaintiff.  Holmes  v. 
Warren,  145  Cal.  457;  78  Pac.  954.  In  an 
action  for  the  recovery  of  land,  where  it  is 
alleged  that  such  land  is  not  agricultural, 
and  the  answer  denies  this,  the  burden  of 
proof  is  upon  the  defendant  to  show  that 
it  is  agricultural.  Holmes  v.  Warren,  145 
Cal.  457;  78  Pac.  954.  The  non-payment 
of  the  debt  sued  upon  need  not  be  proved, 
■where  it  is  alleged  in  the  complaint  and 
not  denied  in  the  answer.  Todhunter  v. 
Klemmer,  134  Cal.  60;  66  Pac.  75.  Where 
a    defendant     sets    up    a    defense    based 


wholly  upon  the  negative  allegation  of 
non-payment,  he  must  support  it  by  some 
evidence  (Alaska  Salmon  Co.  v.  Standard 
Box  Co.,  158  Cal.  567;  112  Pac.  454);  but 
where  a  negative  averment  is  not  an  essen- 
tial part  of  the  cause  of  action  or  defense, 
it  need  not  be  proved,  though  it  is  re- 
quired to  be  made;  in  such  cases,  the  bur- 
den of  proof  rests  upon  the  party  whose 
right  depends  upon  proof  of  the  affirma- 
tive. Dirks  V.  California  Safe  Deposit  etc. 
Co..  136  Cal.  84;  68  Pac.  487. 

Burden  of  proof  on  whom.  The  effect 
of  a  statute  providing  that  certain  acts 
are  prima  facie  evidence  of  their  regu- 
larity is  to  throw  the  burden  of  proof 
upon  those  who  would  challenge  their  suffi- 
ciency. In  re  Madera  Irrigation  Dist.,  92 
Cal.  296;  27  Am.  St.  Rep.  106;  14  L.  R.  A. 
755;  28  Pac.  272.  So  far  as  the  contest  of 
a  will  is  concerned,  whether  made  before 
or  after  probate,  the  burden  of  proof  is 
upon  the  contestant,  as  plaintiff,  to  prove 
every  allegation  contained  in  his  contest, 
including  the  negative  allegation  of  non- 
execution  of  the  will,  when  he  alleges  it 
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as  a  ground  of  contest.    Estate  of  Latour,  70  Pae.  169.     Where  a  common  carrier,  in 

140   Cal.  414;   73  Pac.   1070;   74  Pac.  441.  an   action  against  it  for  failure   to   carry 

In  ease  of  a  collision  of  a  street-ear  with  and  deliver  goods,  sets  up  in  defense  that 

a  railway  train,  to  the  injury  of  its  passen-  they   were   destroyed   in   a  warehouse,   by 

gers,   a  presumption  of  negligence   arises,  fire,   without   its   negligence   or   fault,   the 

which  throws  upon  the  street-railway  com-  burden  of  proof  is  on  it  to  prove  this  de- 

pany  the  burden  of  showing  that  the  in-  fense.    Wilson  v.  California  Central  R.  R. 

jury  was  sustained  without  any  negligence  Co.,  94  Cal.  166;  17  L.  R.  A.  685;  29  Pac. 

on  its  part.    Osgood  v.  Los  Angeles  Trac-  681. 
tion  Co.,  137  Cal.  280;  92  Am.  St.  Rep.  171; 

§  1870.  Facts  which  may  be  proved  on  trial.  In  conformity  with  the  pre- 
ceding provisions,  evidence  may  be  given  upon  a  trial  of  the  following 
facts : 

1.  The  precise  fact  in  dispute  ; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence  against  such 
party ; 

3.  An  act  or  declaration  of  another,  in  the  presence  and  within  the  obser- 
vation of  a  party,  and  his  conduct  in  relation  thereto ; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased  person  in 
respect  to  the  relationship,  birth,  marriage,  or  death  of  any  person  related 
by  blood  or  marriage  to  such  deceased  person;  the  act  or  declaration  of  a 
deceased  person  done  or  made  against  his  interest  in  respect  to  his  real 
property;  and  also  in  criminal  actions,  the  act  or  declaration  of  a  dying 
person,  made  under  a  sense  of  impending  death,  respecting  the  cause  of  his 
death ; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declaration  of  a 
partner  or  agent  of  the  party,  within  the  scope  of  the  partnership  or 
agency,  and  during  its  existence.  The  same  rule  applies  to  the  act  or 
declaration  of  a  joint  owner,  joint  debtor,  or  other  person  jointly  interested 
with  the  party ; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  conspirator 
against  his  co-conspirator,  and  relating  to  the  conspiracy ; 

7.  The  act.  declaration,  or  omission  forming  part  of  a  transaction,  as  ex- 
plained in  section  eighteen  hundred  and  fifty ; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or  un- 
able to  testify,  given  in  a  former  action  between  the  same  parties,  relating 
to  the  same  matter ; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  handwriting  of  a 
person,  when  he  has  knowledge  of  the  person  or  handwriting ;  his  opinion 
on  a  question  of  science,  art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  validity  of 
which  is  in  dispute,  respecting  the  mental  sanity  of  the  signer;  and  the 
opinion  of  an  intimate  acquaintance  respecting  the  mental  sanity  of  a  per- 
son, the  reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  controversy,  respecting 
facts  of  a  public  or  general  interest  more  than  thirty  years  old,  and  in  eases 
of  pedigree  and  boundary ; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract,  or  instru- 
ment, Avhere  such  true  character  is  not  otherwise  plain ;  but  usage  is  never 
admissible,  except  as  an  instrument  of  interpretation ; 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence  of  common 
reputation ;  and  entries  in  family  Bibles,  or  other  family  books  or  charts ; 
engravings  on  rings,  family  portraits,  and  the  like,  as  evidence  of  pedigree; 


1913 


ACTS  AND  ADMISSIONS. 


§1870 


oral  evidence  thereof  is  admissible ; 
le  facts  in  issue  are  presumed  or  are 


14.  The  contents  of  a  writing,  when 

15.  Any  other  facts  from  which  th 
logically  inferable ; 

16.  vSueh  facts  as  serve  to  show  the  credibility  of  a  witness,  as  explained 
in  section  eighteen  hundred  and  forty 

Declarations  of  testator  inadmissible   to   show 


intent.    See  Civ.  Code,  §§  1318.   13-10. 

Explaining  contract  by  reference  to  circum- 
stances under  whicli  made.    See  Civ.  Code,  §  164  7. 

Explaining  contract  by  reference  to  matter  to 
uhich  it  relates.    See  Civ.  Code,  §  1647. 

Mining  customs,  usages,  and  regulations,  ad- 
missibility of.    See  ante,  §  748. 

Offer  to  compromise.    F'ost,  §  2  078. 

Confession  in  divorce  suit.    Post,  §  2079. 

Subd.  7.      Res  gestas.    Ante,  §  1850. 

Legislation  §  1870.  1.  Enacted  March  11, 
t872. 

3.  Amendment  by  Stats.  1901,  p.  240;  un- 
constitutional.    See  note  ante,  §  5. 

Application  of  section.  This  seetion 
alone  refers  to  cases  where  opinion  evi- 
dence may  be  given,  and  it  in  no  way  pur- 
ports to  curtail  the  ripht  of  a  defendant 
to  show  his  acts,  declarations,  etc.,  as 
evidence  tending  to  prove  his  insanitv. 
People  V.  Ellsworth,  127  Cal.  595;  60  Pae. 
161. 

Fact  in  dispute.  Except  so  far  as  modi- 
fied by  statute,  the  law  of  evidence  re- 
mains subject  to  such  rules  as  experience 
has  demonstrated  to  be  best  calculated  to 
promote  the  ends  of  justice.  Holland  v. 
Zollner,  102  Cal.  633;  36  Pac.  930;  37  Pae. 
231.  Where  a  constable  surrenders  his 
office  to  an  apparently  elected  successor, 
and  is  appointed  a  deputy,  the  certificate 
of  appointment,  signed  by  such  appar- 
ently elected  constable,  with  the  oath 
subscribed  as  deputy,  is  admissible  in  evi- 
dence against  the  surrendering  officer,  who 
claims  the  right  to  hold  over.  People  v. 
Davidson,  2  Cal.  App.  96;  83  Pac.  159.  An 
auditor's  warrant  is  admissible  in  evi- 
dence, upon  the  trial  of  a  fact  in  dispute 
relative  thereto.  Mendocino  County  v. 
Peters,  2  Cal.  App.  24;  82  Pac.  1122. 

Acts,  declarations,  etc.  A  litigant  is 
not  permitted  to  strengthen  his  case  by 
his  own  declarations,  whether  verbal  or 
written:  they  may  be  used  against  him, 
but  not  for  him.  Hausman  v.  Hausling.  78 
Cal.  283;  20  Pac.  570;  Barkly  v.  Copeland, 
86  Cal.  483;  25  Pac.  1.  An  admission  or 
declaration  by  a  party,  against  his  inter- 
est, is  admissible  against  him.  Ernest  v. 
McCauley,  155  Cal.  739;  102  Pac.  924; 
Eudd  V.  Byrnes,  156  Cal.  636;  20  Ann.  Cas. 
124;  26  L.  E.  A.  (N.  S.)  134;  105  Pac.  957; 
Delger  v.  Jacobs,  19  Cal.  App.  197;  125 
Pac.  258.  A  declaration  that  amounts  to 
the  continuous  assertion  of  a  right  is  not 
a  self-serving  declaration,  and  is  admis- 
sible in  evidence,  where  it  was  made  to 
the  agent  of  the  adverse  claimant  Edson 
&  Foulke  Co.  v.  Winsell,  160  Cal.  783;  118 
Pac.  243.  "Where  a  huslaand  conveys  land 
to  his  wife,  upon  an  oral  understanding 
that   she  will  hold  the  same  in   trust  for 
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him  during  his  lifetime,  and  that,  upon 
his  death,  she  will  hold  one  half  thereof 
ns  her  own  property  and  will  convey  the 
other  half  to  his  father  and  mother,  and 
an  action  is  brought  by  the  father  and 
mother  to  enforce  the  alleged  construc- 
tive trust,  statements  made  by  the  grantor 
to  his  wife,  in  the  presence  of  third  per- 
sons, shortly  after  the  execution  of  the 
deed  to  her,  respecting  the  original  prom- 
ise, as  well  as  her  admissions  concern- 
ing the  matter,  made  after  the  death  of 
her  husband,  are  admissible  in  evidence 
against  her.  Lauricella  v.  Laurieella,  161 
Cal.  61;  118  Pac.  430.  The  admission  of 
the  grantee  as  a  party  is  evidence  against 
himself  only:  it  cannot  bind  a  purchaser 
from  him.  Womble  v.  Wilbur,  3  Cal.  App. 
535;  86  Pae.  916.  An  agent  cannot  bind 
his  principal  by  declarations  against  the 
principal's  interest,  unless  the  malving  of 
such  declarations  is  within  the  scope  of 
the  agent's  authoritv.  Ferguson  v.  Basin 
Consolidated  Mines, 'l52  Cal.  712;  93  Pac. 
867.  The  rule  that  declarations  or  ad- 
missions of  one  of  several  executors,  dev- 
isees, or  legatees  are  inadmissible  in  an 
attack  on  the  validity  of  a  will,  because 
the  interests  of  the  parties  are  several 
and  not  joint,  has  no  application  where 
this  condition  of  severalty  of  interests 
does  not  apply,  as  where  there  is  but  one 
beneficiary  under  the  will,  who  is  made 
sole  executor.  Estate  of  Eicks,  160  Cal. 
467;  117  Pac.  539.  Declarations  and  ad- 
missions made  by  the  executor  and  sole 
beneficiary  of  a  will  are  admissible  against 
him  to  establish  any  fact  in  issue  upon 
the  validity  of  the  will  which  they  have 
a  tendency  to  establish.  Estate  of  Kicks. 
160  Cal.  467;  117  Pac.  539.  Where  a 
charge  is  made,  that  the  defendant  kept 
false  books,  evidence  is  admissible  to  show 
that  he  repeatedly  omitted  to  give  credits, 
which  were  corrected  at  the  instance  of 
witnesses;  and  evidence  is  admissible,  in 
rebuttal,  to  show  that  he  made  mistakes 
against  himself,  and  that  he  corrected  a 
mistake  against  a  witness  in  advance  of 
its  discovery  bv  him.  People  v.  Seeley, 
139  Cal.  118;  72  l^ae.  834.  A  confession 
cannot  be  used  against  a  defendant,  unless 
the  jiro.secution  can  show  its  tree  and  vol- 
untary character;  that  it  was  made  with- 
out previous  inducement;  and  that  neither 
duress  nor  intimidation  caused  the  defend- 
ant to  make  it.  People  v.  Loper,  159  Cal. 
6;  Ann.  Cas.  1912P..  1193;  112  Pac  720. 

Fact  established  by  admission  when 
Proof  of  the  making  of  an  admission  is 
not  proof  of  the  fact  of  liability,  but  in 
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only  evidence  in  support  of  proof  of  that 
fact;  and  the  weight  of  such  evidence,  as 
well  as  its  sufBciency,  must  be  determined 
bv  the  jury.  Smith  v.  Whittier,  95  Cal. 
279;  30Pac.  529. 

Act  or  declaration  In  presence  of  an- 
other, etc.  The  theory  is,  that  a  state- 
nv-;:;  niadf  rs  ilosiiinateii  in  tl^c  third  siili- 
division  of  this  section  may  be  of  such  a 
mature  and  made  in  such  a  way  as  natur- 
ally to  call  for  a  denial  if  not  true,  and 
that  a  failure  to  deny  may  reasonably  be 
taken  as  an  admission  of  its  truth.  Estate 
of  Snowball,  157  Cal.  301;  107  Pac.  598. 
The  declarations  of  third  persons,  not 
made  in  the  presence  or  hearing  of  a  de- 
fendant accused  of  felony,  are  hearsay 
and  incompetent.  People  v.  Warren,  134 
Cal.  202;  66  Pac.  212.  Evidence  of  the 
declarations  of  a  third  person,  in  the  pres- 
ence of  the  accused,  and  of  his  conduct  in 
relation  thereto,  is  admissible.  People  v. 
Ah  Lung,  2  Cal.  App.  278;  83  Pac.  296. 
The  conversations,  statements,  opinions, 
and  agreements  of  persons,  made  without 
the  authority  of  the  defendant,  and  in  his 
absence,  are  hearsay,  and  inadmissible. 
People  V.  Schmitz,  7  Cal.  App.  330;  15  L. 
K.  A.  (N.  S.)  717;  94  Pac.  407.  Evidence 
is  admissible  to  show  the  declarations  of 
a  daughter  and  of  a  testatrix,  or  of  the 
one  in  the  presence  of  the  other,  not 
denied,  tending  to  show  an  effort  to  con- 
trol the  state  of  mind  of  the  testatrix  by 
undue  influence  exercised  by  the  daughter. 
Estate  of  Snowball,  157  Cal.  301;  107  Pac. 
598.  In  an  action  upon  a  note,  evidence 
of  the  declarations  of  the  plaintiff,  made 
in  the  hearing  of  both  makers  of  the  note, 
while  counting  out  the  money,  that  the 
plaintiff  was  lending  the  money  to  them, 
and  of  the  conduct  of  the  defendant,  who 
assails  the  note,  in  then  silently  taking 
the  money  and  walking  away  with  it,  is 
admissible  in  favor  of  the  plaintiff.  Tib- 
bet  V.  Tom  Sue,  125  Cal.  544;  58  Pac.  160. 
In  an  action  to  recover  royalties,  a  state- 
ment of  sales,  made  by  the  defendant  to 
the  plaintiff,  to  which  was  added  a  state- 
ment of  dates  taken  from  the  books  of 
the  defendant,  in  the  presence  and  with 
the  consent  of  its  secretary,  is  properly  ad- 
mitted in  evidence  against  the  defendant. 
Keith  V.  Electrical  Engineering  Co.,  136 
Cal.  178;  68  Pac.  598.  The  rule  permit- 
ting the  introduction  of  conversations  had 
with  a  testator,  or  his  declarations  to 
enable  the  jury  to  judge  of  his  mental 
condition,  is  liberal,  and  much  may  be  ad- 
mitted under  it,  which,  if  offered  as  tes- 
timony to  prove  facts,  would  be  rejected. 
Estate  of  McKenna,  143  Cal.  580;  77  Pac. 
461.  Conversations  had  with  a  testator, 
prior  and  subsequent  to  the  making  of  the 
will,  are  admissible,  so  as  to  permit  the 
jury  to  judge  of  the  mental  condition  of 
the   testator   at   those   times,  as  disclosed 


by  his  conversations,  declarations,  acts, 
and  conduct.  Estate  of  McKenna,  143  Cal. 
580;  77  Pac.  461.  The  declarations  of  a 
deceased  are  admissible  in  evidence  as 
bearing  upon  the  issue  of  his  mental  un- 
soundness. Lamb  v.  Wilke,  19  Cal.  App. 
286;  125  Pac.  757. 

Acts  and  declarations  of  deceased  with 
respect  to  relationship,  etc.  The  provision 
in  this  section  j^ermitting  evidence  to  be 
received  of  the  written  declaration  of  a  de- 
ceased person  in  the  instances  mentioned, 
makes  it  evident  that  the  declaration  of 
a  living  person  is  not  to  be  received; 
neither  does  this  section  authorize  the  ad- 
mission of  a  written  declaration,  simply 
because  it  is  made  in  a  family  Bible,  un- 
less it  is  otherwise  admissible  as  a  written 
declaration,  and  then  only  as  evidence  of 
pedigree.  People  v.  Mayne,  118  Cal.  516; 
62  Am.  St.  Rep.  256;  50  Pac.  654.  Dec- 
larations made  by  a  deceased  father  to 
his  daughter,  during  the  lifetime  of  a  tes- 
tator, to  the  effect  that  the  testator  was 
his  brother,  are  admissible  in  evidence  to 
prove  that  the  declarant  and  the  testator 
were  brothers,  and  that  the  daughter  was 
a  niece  of  the  testator.  Estate  of  Hart- 
man,  157  Cal.  206;  21  Ann.  Cas.  1302;  36 
L.  R.  A.  (N.  S.)  530;  107  Pac.  105.  The 
declarations  of  a  testatrix,  that  she  had  a 
nephew,  of  a  designated  name,  residing  in 
a  certain  place,  are  admissible.  Taylor  v. 
McCowen,  154  Cal.  798;  99  Pac.  351.  In 
an  action  to  quiet  title,  the  defendant's 
statement,  that  he  had  all  the  land  that 
belonged  to  him,  is  a  declaration,  admis- 
sible as  one  against  interest.  Manuel  v. 
Flynn,  5  Cal.  App.  319;  90  Pac.  463.  In 
an  action  to  quiet  title,  the  plaintiff's  peti- 
tion and  schedules  in  insolvency,  and  a 
subsequent  assessment  for  taxes  against 
him,  neither  of  which  included  the  land 
in  controversy,  are  admissible  in  evidence 
against  him,  as  constituting  acts,  declara- 
tions, or  omission  of  a  party  against  his 
interest.  Spotswood  v.  Spotswood,  4  Cal. 
App.  711;  89  Pac.  362.  The  acts  and  dec- 
larations of  a  testator,  in  respect  to  the 
relationship  of  a  claimant  to  him,  in  a 
proper  case,  and  where  the  question  is  in 
issue,  are  admissible.  Estate  of  Kennedy, 
4  Cal.  Unrep.  671;  36  Pac.  1030.  Declara- 
tions of  a  grantor,  made  both  before  and 
after  the  date  of  a  writing,  are  admissible 
in  evidence  as  indicative  of  his  mental 
condition  at  such  time;  it  is  only  neces- 
sary that  the  matters  testified  to  be  suffi- 
ciently near  in  point  of  time  to  be  of 
value  in  determining  the  question  directly 
in  issue;  the  question  of  remoteness  is 
one  for  the  court  to  determine.  Piercy  v. 
Piercy,  18  Cal.  App.  751;  124  Pac.  561. 
The  declarations  of  a  decedent  against  his 
interest,  in  respect  to  his  real  property, 
are  admissible  in  evidence.  Tench  v.  Mc- 
Meekan,  17  Cal.  App.  14;  118  Pac.  476. 
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Dying  declarations.     In   erimiual   cases, 
(lying  declarations,  made  under  a  sense  of 
impending    death,    are    admissible   in    evi- 
dence.    People  V.  Cord,  157  Cal.  562;   108 
Pac.  511;  People  v.  Cyty,  11  Cal.  App.  702; 
106  Pae.  257.     A  declaration  is  admissible 
as  that  of  a  "dying  person,"  although  he 
is   not    in    the   act    of    expiring,    or   in    his 
death  struggle;   one  fatally  wounded,  who 
is   in    sore    distress   from    the    wound,   and 
who  believes  that  he  will  not  recover  and 
is  soon  about  to  die,  is  a  "dying  person," 
though  death  does  not  immediately  result 
from  the  wound;  and  his  statement  as  to 
the    cause    of    the    wound    is    ailmissible. 
People  V.  Cord,  157  Cal.  562;  108  Pac.  511. 
Dying  declarations  are  admissible  in  evi- 
dence,  only    where    the   death    of   the    de- 
ceased is  the  subject  of  the  trial,  and  the 
circumstances  of  the  death  are  the  subject 
of  the  declaration.    People  v.  Hall,  94  Cal. 
595;   30  Pac.  7.     The  circumstance  that  a 
deceased   person   survived   for   nearly   two 
weeks   after  being  shot,   and,  for   a   time, 
was  able  to  move  about  before  death  oc- 
curred, cannot  affect  the  legal  sufficiency 
of  his   dying   statement.     People   v.   Cord, 
157  Cal.  562;  108  Pac.  511.     The  evidence 
admitted  as  a  dying  declaration  should  be 
restricted   to   the   act   of   the   killing,   and 
the   circumstances   immediately   attending 
and  forming  part  of  the  res  gesta?,  which 
embraces  not  only  the  actual  facts  of  the 
assault  and  the  circumstances  surrounding 
it,  but  the  matters  immediately  antecedent 
to'  and  having  a  direct  causal  connection 
with   the   assault,   as   well   as   acts   imme- 
diately following  the  assault,  and  so  con- 
nected with  it  as  to  form  part  of  the  oc- 
currence.    People    v.    Cyty,    11    Cal.    App. 
702;    106   Pae.    257.     A   dying   declaration 
was   never   intended   to  embrace   mere   re- 
citals or  narrations  of  past  events,  or  the 
suspicions  of  the  deceased,  or  his  expecta- 
tions of  trouble  with  the  defendant.    Peo- 
ple v.  Cyty,  11  Cal.  App.  702;  106  Pac.  257. 
Act  or  declaration  of  a  partner,  agent, 
and  joint  owner.     No  person  is  bound  by 
the  declarations  of  another,  who  is  not  his 
agent,  and  expressly  or  by  implication  au- 
thorized by  him  to  make  the  declarations: 
such  conversations  are  not  admissible,  un- 
less {irima  facie  evidence  of  such  author- 
ity appears.     Union  Const.  Co.  v.  Western 
Union  Tel.  Co.,  163  Cal.  298;  125  Pac.  242. 
Agency  is  not  provable  by  the  mere  dec- 
larations   of    the    agent,    not   made    under 
oath  or  in   the  presence  of   the  principal, 
unless   communicated  to   or   acquiesced   in 
by  the  principal   (Union  Construction  Co. 
v.   Western   Union  Tel.   Co.,   163  Cal.  298; 
125  Pac.  242;  Brown  v.  Spencer,  163  Cal. 
589;   126  Pac.  493);  and  the  admission  of 
one 'party  cannot  bind  another,  unless  the 
former  is  so  connected  with   the  transac- 
tion as  to  make  him  the  agent  of  the  party 
sought   to   be  charged.     Peterson   Bros.   v. 


Mineral  King  Fruit  Co.,  140  Cal.  624;  74 
Pac.  162.  Thus,  a  mining  partnership  hav- 
ing been  shown,  evidence  of  permission  to 
one  partner  to  use  a  water-ditch  for  the 
purposes  of  the  partnership  business  is 
properly  admitted  without  proof  that  the 
permission  was  communicated  to  the  other 
partner.  Dondero  v.  O'Hara,  3  Cal.  App. 
633;  86  Pac.  985.  Although  one  joint 
debtor  cannot,  without  the  consent  of  his 
co-debtors,  make  new  contracts,  or  revive 
a  debt  barred  by  the  statute  of  limita- 
tions, yet  he  has  power  to  act  for  the 
others  in  reference  to  the  contract  by 
which  the  relation  was  created;  and  co- 
sureties on  the  same  bond  have  each  power 
to  act  with  reference  to  collateral  securi- 
ties given  by  the  principal  to  the  obligee 
of  the  bond."  State  Loan  etc.  Co.  v.  Coch- 
ran, 130  Cal.  245;  62  Pac.  466. 

Act  or  declaration  of  conspirator.     Tes- 
timony to  establish  a  conspiracy  between 
the  defendants,  and  to  prove  the  acts  and 
declarations   of   the   conspirators,  pending 
the    conspiracy,    is   admissible.     People    v. 
Brown.  59  Cal.  345.     Thus,  a  witness  may 
testifv  to  the  formation   of  a  conspiracy, 
and  that  he  was  one  of  the  co-conspirators. 
People  V.  Zimmerman,  3  Cal.  App.  84;   84 
Pac.   446.     Where  evidence  of  the  forma- 
tion  of  a  conspiracy  has  been   given,  the 
witness   may    testify   as   to   the    acts    and 
conduct  of  the  co-conspirators  in  further- 
ance of  the  common  object  and  before  its 
termination.    People  v.  Zimmerman,  3  Cal. 
App.  84;  84  Pac.  446.     The  rule  that  dec- 
larations of  a  conspirator  cannot  be  given 
in  evidence  before  proof  of  the  conspiracy, 
simply  goes  to  the  order  of  proof,  which 
is   in   the    discretion   of   the   court:   if   the 
evidence  is  sufficient  to  show  the  conspir- 
acy, the  departure  from  the  order  of  proof 
is   not   material,   where   no   injury   results 
(People   V.   Eollins,  14  Cal.  App.   134;   111 
Pac.    123;    People   v.    Stokes,   5    Cal.   App. 
205;   89  Pac.  997);  and  the  mere  order  in 
which  evidence  may  be  introduced  is  very 
much   in   the  discretion   of  the  court,  and 
will  not  be  interfered  with  upon   appeal, 
except    in    cases    of    abuse    of    discretion. 
Bates  V.  Tower,  103  Cal.  404;  37  Pac.  385. 
An  accomplice  may  testify  to  declarations 
made  by  the  defendant;  and  even  conced- 
ing that  proof  of  the  conspiracy  between 
them   should   first  be   made,   the   order   of 
proof  is  discretionary,  not  mandatory;   if 
there  is  other  evidence  to  show  the  rela- 
tions between  them,  it  cannot  be  said  that 
the  court  erred  in  admitting  such  declara- 
tions.   People  V.  Bunkers,  2  Cal.  App.  197; 
84  Pac.  364.     The   order  of  evidence  pre- 
scribed  by   the   sixth   subdivision    of   this 
section  is'not  mandatory:  this  section  pre- 
sents the  proper  order  of  proof,  and  it  is 
only   in    exceptional   cases   that   the   court 
should   exercise   its   discretion   to   allow   a 
departure  therefrom   (People  v.  Compton, 
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123  Cal.  403;  56  Pac.  44);  but  the  pro- 
vision of  the  sixth  subdivision  is  not  man- 
datory. People  V.  Stokes,  5  Cal.  App.  205; 
89  Pac.  997.  No  declarations  of  a  co-eon- 
spirator,  except  those  made  during  the  pen- 
dency of  the  conspiracy,  and  in  further- 
ance of  its  objects,  can  be  used  against  a 
co-conspirator;  and  no  falsehood,  evasion, 
or  silence  of  a  conspirator,  occurring  after 
a  homicide,  is  admissible  in  evidence  un- 
der any  circumstances.  People  v.  Irwin, 
77  Cal.  494:  20  Pac.  56.  Declarations  of 
a  co-conspirator,  made  after  a  homicide, 
are  not  admissible,  and  declarations  show- 
ing past  acts,  or  expressing  merely  the 
opinion  or  desire  of  "the  party  making 
tbeu';  ore  binding  only  on  himself,  or  on 
Ibose  in  whose  presence  they  are  made; 
nor  are  the  declarations  or  threats  of  an 
alleged  conspirator,  made  before  the  con- 
spiracy was  formed,  admissible  to  prove 
the  fact  of  conspiracy.  People  v.  Irwin, 
77  Cal.  494;  20  Pac.  56.  The  declarations 
of  one  defendant,  after  the  consummation 
of  acts,  are  admissible  only  against  the 
party  making  them:  they  are  not  admis- 
sible"^ against  his  co-defendant  to  show  any 
fraud  upon  his  part,  or  to  show  the  for- 
mation of  a  conspiracy.  Del  Campo  v. 
Camarillo,  154  Cal.  647;  98  Pac.  1049.  In 
cases  of  conspiracy,  the  testimony  of  an 
accomplice  must  be  corroborated  by  inde- 
pendent evidence,  showing  the  existence 
of  a  conspiracy,  and  the  fact  that  the  de- 
fendant was  a  member  of  that  conspiracy. 
People  V.  Compton,  123  Cal.  403;  56  Pac. 
44. 

Act  or  declaration  as  part  of  transac- 
tion. An  act  that  is  obviously  a  part  of 
the  res  gestae  is  rightfully  admitted  in  evi- 
dence (People  V.  Gilmore,  17  Cal.  App. 
737;  121  Pac.  697);  but  declarations,  not 
part  of  the  res  gestis,  are  inadmissible  in 
proof  or  disproof  of  any  statement  con- 
tained in  them.  Estate  of  Snowball,  157 
Cal.  301;  107  Pac.  598.  Conversations  be- 
tween the  purchasers  of  land,  and  state- 
ments made  to  each  other  by  them,  which 
are  necessary  to  show  the  nature  and  his- 
tory of  the  transaction,  are  admissible  for 
that  purpose.  Brown  v.  Spencer,  163  Cal. 
5S9;  126  Pac.  493.  The  declarations  of  a 
husband,  prior  to  his  death,  and  at  or 
about  the  time  he  gave  an  order  to  his 
wife  on  a  bank,  authorizing  it  to  pay  to 
her  money  on  deposit  in  his  name,  but 
community  property,  is  admissible  on  the 
question  of  his  intention  to  make  a  gift. 
Sprague  v.  Walton,  145  Cal.  228;  78  Pac. 
645.  The  declarations  of  a  testatrix,  when 
not  a  part  of  the  res  gesta",  are  not  ad- 
missible to  prove,  nor  may  they  be  con- 
sidered by  the  jury  for  the  purpose  of 
showing,  the  exercise  of  undue  influence, 
although  they  are  entitled  to  be  shown 
and  considered  for  the  purpose  of  illus- 
trating the  state  of  mind  of  the  testatri.x 


when  that  state  of  mind  is  material.    Es- 
tate of  Ricks,  160  Cal.  467;  117  Pac.  539. 

Testimony  of  deceased  witness,  etc., 
given  in  former  action.  The  testimony  of 
a  deceased  witness,  taken  in  a  former  ac- 
tion between  the  same  parties  and  con- 
cerning the  title  to  the  same  land,  is 
admissible.  Fredericks  v.  Judah,  2  Cal. 
Unrep.  651;  11  Pac.  133.  It  is  not  error 
to  overrule  an  objection  to  the  introduc- 
tion in  evidence  of  the  official  reporter's 
transcript  of  the  testimony  of  a  witness 
at  a  former  trial  because  the  testimony 
itself  was  not  signed  by  the  witness,  where 
the  witness  is  out  of  the  state,  and  no  ob- 
jection is  made  to  this  mode  of  proving 
his  testimony.  Hicks  v.  Lovell,  64  CaJ. 
14;  49  Am.  Rep.  679;  27  Pac.  942.  The 
testimony  of  a  deceased  witness,  taken  in 
shorthand  by  the  reporter  in  another  trial 
between  the  same  parties,  is  admissible, 
although  in  such  other  trial  one  of  the 
parties  was  represented  by  an  executor. 
Fredericks  v.  .Judah,  73  Cal.  604;  15  Pac. 
305.  Although  the  official  report  by  the 
stenographer,  in  longhand,  properly  certi- 
fied, would  be  admissible  evidence  of  the 
testimony  of  a  deceased  witness,  given 
upon  a  former  trial,  yet  such  report  does 
not  exclude  oral  evidence,  from  memory 
alone,  by  persons  who  heard  such  testi- 
mony. Meyer  v.  Foster,  147  Cal.  166;  81 
Pac.  402.  On  the  trial  of  an  indictment, 
the  reporter's  notes  of  the  testimony  given 
on  the  trial  of  a  former  indictment  for 
the  same  offense,  by  a  witness  out  of  the 
state,  are  inadmissible.  People  v.  Chung 
Ah  Chue,  57  Cal.  567.  The  phrase,  "out: 
of  the  state,"  in  the  eighth  subdivision  of 
this  section,  means  without  the  state,  and 
so  beyond  the  reach  of  any  process  of  the 
state  courts  compelling  him  to  testify. 
Meyer  v.  Roth,  51  Cal.  582.  Hence,  a  wit- 
ness more  than  thirty  miles  from  the  place 
of  trial,  and  outside  of  the  county,  but 
within  the  state,  is  not  "out  of  the  juris- 
diction" of  the  court,  so  as  to  authorize 
the  reading  of  his  testimony  given  at  a 
former  trial.  Butcher  v.  Vaca  Vallev  R.  R. 
Co.,  56  Cal.  598;  Meyer  v.  Roth,  51  Cal. 
582.  The  phrase,  "the  same  parties,"  in 
the  eighth  subdivision  of  this  section,  is 
not  confined  to  the  persons  who  are  par- 
ties by  name  to  the  record:  it  can  be  con- 
strued so  as  to  include  successors  in  in- 
terest. Briggs  V.  Briggs,  80  Cal.  253;  22 
Pac.  334. 

Opinion  regarding  Identity  of  handwrit- 
ing; opinions  on  science,  skill,  etc.  The 
provision  of  the  ninth  subdivision  of  this 
section,  permitting  a  witness  to  give  his 
opinion  on  a  question  of  science,  art,  or 
trade,  when  skilled  therein,  is  but  a  legis- 
lative enactment  of  a  well-settled  rule 
of  evidence  at  common  law.  Estate  of 
Toomes,  54  Cal.  509;  35  Am.  Rep.  83.  Ex- 
cept in   cases  where  a  witness  is   author- 
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ized  by  statute  to  testify  to  his  opinion 
or  conclusion,  questions  caljing  for  the 
mere  opinion  or  conclusion  of  the  witness 
are  improper,  and  should  be  ruled  out. 
Winslow  V.  Glendale  Light  etc.  Co.,  16-4 
Cal.  6S8;  130  Pac.  427;  Callahan  v.  Mar- 
shall, 163  Cal.  552;  126  Pac.  358;  Sampson 
V.  Kughes,  147  Cal.  62;  81  Pac.  292;  Con- 
well  V.  Varain,  20  Cal.  App.  521;  130  Pac. 
23;  Doudell  v.  Shoo,  20  Cal.  App.  424;  129 
Pac.  478.  As  a  general  rule,  the  opinions 
of  non-expert  witnesses  are  not  admissible 
in  evidence:  they  must  state  facts,  and 
not  opinions  deduced  from  the  facts,  leav- 
ing the  jury,  whose  province  it  is,  to  draw 
the  proper  inference  from  the  facts  when 
stated.  Holland  v.  Zollner,  102  Cal.  633; 
36  Pac.  930;  37  Pac.  231;  Sappenfield  v. 
Main  Street  etc.  R.  R.  Co.,  91  Cal.  48;  27 
Pac.  590.  Opinion  evidence  as  to  a  matter 
for  the  jury,  is  incompetent  (Spear  v. 
United  Railroads,  16  Cal.  App.  637;  117 
Pac.  956) ;  and  a  mere  observer,  who  is 
not  an  expert  or  an  intimate  acquaintance, 
cannot  give  his  opinion  as  to  the  sanity 
of  a  person,  except  where  he  is  a  subscrib- 
ing witness  to  a  writing,  the  validity  of 
which  is  in  dispute.  Estate  of  Huston,  163 
Cal.  166;  124  Pac.  852.  It  is  error  to  per- 
mit a  witness  to  answer  a  question  as  to 
whether,  in  his  opinion,  a  testator,  in  a 
certain  transaction,  "had  received  as  much 
as  was  coming  to  him":  the  subject  of  in- 
quiry is  not  one  calling  for  expert  or  opin- 
ion evidence.  Huyck  v.  Rennie,  151  Cal. 
411;  90  Pac.  929.  Opinion  evidence  is  in- 
admissible, where  no  facts,  real  or  hypo- 
thetical, are  stated  as  the  basis  of  an 
intelligent  opinion.  Eisenmayer  v.  Leon- 
ardt,  148  Cal.  596;  84  Pac.  43.  The  opin- 
ion of  a  medical  man  is  admissible,  as 
that  of  an  expert,  upon  the  question  of 
the  means  employed  in  producing  wounds. 
People  V.  Conte,  17  Cal.  App.  781;  122  Pac. 
450;  People  v.  Sampo,  17  Cal.  App.  135; 
118  Pac.  957.  The  testimony  of  qualified 
medical  experts,  under  hypothetical  ques- 
tions properly  tramed,  is  competent  evi- 
dence upon  the  subject  of  the  unsoundness 
of  mind  of  a  testator.  Estate  of  Blake,  136 
Cal.  306;  89  Am.  St.  Rep.  135;  68  Pac.  827. 
Statements  as  to  the  ownership  of  a  patent 
and  the  novelty  of  a  device  are  not  mat- 
ters of  opinion,  but  matters  of  fact. 
Spreckels  v.  Gorrill,  152  Cal.  383;  92  Pac. 
1011.  Opinion  evidence  as  to  a  warranty 
is  inadmissible.  Nelson  v.  Sumida,  19  Cal. 
App.  171;  124  Pac.  1053.  Thus,  a  prac- 
tical miner,  who  has  used  blasting-powder 
for  years,  and  used  a  large  amount  of  a 
certain  powder,  may  be  asked  his  opinion, 
based  upon  his  experience,  as  to  the 
safety  of  that  powder  (Sowden  v.  Idaho 
Quartz  Mining  Co.,  55  Cal.  443);  and  a 
qualified  expert  may  testify  as  to  the  rela- 
tive strength  of  wrought  iron  and  cast 
iron,  as  material  for  the  part  of  the  ma- 


chinery in  question,  the  evidence  being 
pertinent  and  material  to  the  issue.  Mc- 
Faul  v.  Madera  Flume  etc.  Co.,  134  Cal. 
313;  06  Pac.  308. 

Opinion  of  subscribing  witness  regard- 
ing sanity  of  signer;  opinion  of  intimate 
acquaintance  on  sanity.  All  persons  are 
presumed  to  be  sane  until  the  contrary  is 
proved.  People  v.  Loper,  159  Cal.  6;  Ann. 
Cas.  1912B,  1193;  112  Pac.  720.  Non-pro- 
fessional witnesses,  who  are  not  subscrib- 
ing witnesses  to  a  will,  may  testify  to 
their  opinions  in  regard  to  the  sanity  of 
a  testator,  when  founded  upon  their  knowl- 
edge and  observation  of  the  testator's  ap- 
pearance and  conduct.  Estate  of  Toomes, 
54  Cal.  509;  35  Am.  Rep.  83.  Upon  the 
contest  of  a  will,  it  is  error  to  refuse  to 
allow  a  witness  to  testifj'  whether  or  not 
there  had  been  any  change  in  the  mental 
condition  or  capacity  of  the  deceased,  pro- 
vided the  witness  was  asked  for  facts 
about  the  change,  and  not  for  a  conclu- 
sion: a  marked  change  in  a  man's  habits 
of  thought  is  strong  evidence  of  mental 
unsoundness,  and  the  absence  of  such 
cliant^e  is  evidence  of  the  contrary  (Estate 
of  (  arpenter,  79  Cal.  382;  21  Pac.  835); 
and  where  the  evidence  was  conflicting  as 
to  the  unsoundness  of  mind  of  the  testator, 
the  verdict  of  the  jury  is  conclusive,  and 
will  not  be  disturbed,  upon  appeal,  for 
alleged  insufficiency  of  the  evidence.  Es- 
tate of  McKenna,  143  Cal.  580;  77  Pac. 
461.  It  is  not  the  existence  of  any  insane 
delusion  that  will  invalidate  a  will,  but 
only  the  existence  of  such  delusion  as  has 
actually  influenced  the  testator  in  making 
the  will,  and  which  has  caused  its  produc- 
tion. Estate  of  McKenna,  143  Cal.  580;  77 
Pac.  461.  Not  only  may  the  state  of  mind 
of  a  testator  be  shown  by  his  declarations, 
as  a  part  of  that  state  of  mind,  but  his 
knowledge  also  may  be  so  shown.  Estate 
of  Thomas,  155  Cal.  488;  101  Pac.  798.  On 
a  contest  of  the  probate  of  a  will,  declara- 
tions of  the  deceased,  which  go  only  to 
establish  knowledge  of  certain  facts,  and 
not  to  establish  testamentary  intent,  are 
admissible  to  show  that  the  testator  knew 
of  the  existence  of  facts  at  variance  with 
the  statements  contained  in  the  proposed 
will.  Estate  of  Thomas,  155  Cal.  48S;  101 
Pac.  798.  The  opinion  of  an  intimate  ac- 
quaintance, as  to  the  sanity  of  a  deceased 
person,  is  admissible.  Ripperdan  v.  Weldy, 
149  Cal.  667;  87  Pac.  276;  Doherty  v. 
Courtney,  150  Cal.  606;  89  Pac.  434;  Dun- 
phv  V.  Dunphy,  161  Cal.  280;  Ann.  Cas. 
19i3B,  1230;  38  L.  R.  A.  (N.  S.)  818;  119 
Pac.  512;  Estate  of  Loveland,  162  Cal.  595; 
123  Pac.  801;  Estate  of  Huston,  163  Cal. 
166;  124  Pac.  852;  People  v.  Delahantie, 
163  Cal.  461;  125  Pac.  1066;  Lamb  v. 
Wilke,  19  Cal.  App.  286;  125  Pac.  757. 
There  is  a  wide  difference  between  the 
opinion  of  an  intimate  acquaintance  re- 
specting the  mental  capacity  of  a  person, 
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under  the  tenth  subdivision  of  this  section, 
and  the  opinion  of  a  witness  as  to  the  ca- 
pacity of  a  testator  to  make  a  will:  the 
latter  involves  a  question  of  law  as  well 
as  of  fact  and  is  for  the  jury  to  deter- 
mine, under  instructions  from  the  court. 
Estate  of  Taylor,  92  Cal.  564;  28  Pac.  603. 
The  tenth  subdivision  of  this  section  per- 
mits in  evidence  the  opinion  of  an  inti- 
mate acquaintance  respecting  the  mental 
sanity  of  a  person,  but  with  that  opinion 
must  be  given  the  reasons  upon  which  it  is 
based,  and  the  opinion  itself  can  have  no 
other  weight  than  that  which  the  reasons 
bring  to  its  support.  Estate  of  Dolbeer, 
149  Cal.  227;  9  Ann.  Cas.  795;  86  Pac.  695. 
The  converse  of  the  provision  of  the  tenth 
subdivision  follows,  that  no  other  than  an 
intimate  acquaintance  may  give  his  opin- 
ion; and  the  phrase  "intimate  acquaint- 
ance" cannot  include  all  acquaintances 
(Estate  of  Carpenter,  94  Cal.  406;  29  Pac. 
1101);  but  this  case  does  not  undertake  to 
prescribe  any  measure  of  proof  by  which 
that  relationship  is  to  be  determined,  and, 
in  the  nature  of  things,  it  would  be  diffi- 
cult to  do  so.  People  v.  McCarthy,  115  Cal. 
255;  46  Pac.  1073.  To  constitute  an  "inti- 
mate acquaintance"  necessarily  requires  a 
familiarity  with  the  mental  temperament 
of  the  person  whose  soundness  of  mind  is 
in  question,  but  this  familiarity  is  not  to 
be  measured  exclusively  by  an  acquaint- 
anceship for  any  particular  length  of  time; 
the  matter  is  one  within  the  discretion  of 
the  trial  court,  which,  if  not  abused,  will 
not  be  reviewed.  Estate  of  Budan,  156 
Cal.  230;  104  Pae.  442;  Huvck  v.  Eennie, 
151  Cal.  411;  90  Pac.  929;  People  v.  Clark, 
151  Cal.  200;  90  Pac.  549.  The  opinion  of 
an  "intimate  acquaintance,"  respecting  the 
mental  sanity  of  a  person,  has  no  weight 
other  than  that  which  the  reasons  upon 
which  it  is  based  bring  to  its  support. 
Estate  of  Dolbeer,  149  Cal.  236;  9  Ann.  Cas. 
795;  86  Pac.  695.  A  witness  may  testify 
to  his  observation  of  a  testator's  "appear- 
ance" with  reference  to  physical  and 
mental  conditions:  such  testimony  is  not 
opinion  evidence.  Estate  of  Loveland,  162 
Cal.  595;  123  Pac.  801.  The  right  to  give 
an  opinion  as  to  a  person's  sanity  or  in- 
sanity is  limited  to  the  expert  and  the 
intimate  acquaintance,  but  the  limitation 
goes  no  further:  as  to  the  obvious  appear- 
ance of  one  who  is  a  raving  maniac,  or 
dead  drunk,  or  utterly  unconscious,  it  was 
not  intended  that  the  rule  should  apply 
(Marceau  v.  Travelers'  Insurance  Co.,  101 
Cal.  338;  35  Pac.  856;  36  Pac.  813);  and 
the  general  rule  has  exceptions:  the  opin- 
ions of  ordinary  witnesses,  derived  from 
observation,  are  admissible  in  evidence, 
when,  from  the  nature  of  the  subject,  the 
facts  cannot  be  stated  or  described  in  such 
language  as  will  enable  persons  not  eye- 
witnesses to  form  an  accurate  judgment. 
Holland  v.  Zollner,  102  Cal.  633;  36  Pac. 
930;    37    Pac.   231.     A   trained    nurse    may 


have  become  an  "intimate  acquaintance'' 
of  a  testator,  so  as  to  be  qualified  to  tes- 
tify as  to  her  opinion  respecting  his  mental 
condition.  Estate  of  Budan,  156  Cal.  230; 
104  Pae.  442;  Estate  of  Huston,  163  Cal. 
166;  124  Pac.  852.  In  determining  who 
is  an  intimate  acquaintance,  within  the 
meaning  of  the  code,  to  give  opinion  evi- 
dence as  to  mental  condition,  the  trial 
court  has  a  wide  discretion.  Guardianship 
of  Coburn,  165  Cal.  202;  131  Pac.  352;  Es- 
tate of  De  Laveaga,  165  Cal.  607;  133  Pac. 
307.  The  determination  of  the  question 
of  fact  as  to  whether  witnesses  in  support 
of  a  will  were  intimate  acquaintances  of 
the  testator,  and  qualified  to  testify  to 
their  opinion  as  to  his  sanity,  is  within  the 
discretion  of  the  court,  the  exercise  of 
which  will  not  be  interfered  with  on  ap- 
peal, no  abuse  of  it  appearing.  Estate  of 
McKenna,  143  Cal.  580;  77  Pac.  461;  Es- 
tate of  Keithley,  134  Cal.  9;  66  Pac.  5. 
Opinion  evidence  as  to  whether  or  not  a 
person  is  competent  properly  to  attend  to 
his  business,  or  whether  he  is  likely  to  be 
imposed  upon,  is  not  admissible:  these 
questions  are  not  the  same  as  one  concern- 
ing the  "mental  sanity'.'  of  a  person.  Guar- 
dianship of  Coburn,  11  Cal.  App.  604;  105 
Pac.  924.  Upon  a  defense  of  insanity,  in 
a  prosecution  for  murder,  where  it  was 
shown  that  the  defendant,  prior  to  the 
homicide,  had  received  a  severe  injury  to 
his  head,  and  there  was  evidence  tending 
to  show  a  concussion  of  the  brain  and  a 
derangement  of  the  mental  faculties,  it  is 
error  to  refuse  to  allow  witnesses,  not  inti- 
mate acquaintances,  to  testify  to  their 
observation  of  his  acts  and  conduct  at 
various  times  between  the  time  of  such  in- 
jury and  the  time  of  the  homicide,  and  to 
his  appearance  at  those  times,  as  being 
rational  or  irrational,  or  acting  rationally 
or  irrationally.  People  v.  Manoogian,  141 
Cal.  592;  75  JPac.  177.  In  order  to  enable 
a  witness  to  testify  to  the  appearance  of 
a  person  with  reference  to  his  being  ra- 
tional or  irrational  in  his  presence  and 
under  his  observation,  it  is  not  necessary 
that  he  should  be  an  intimate  acquaint- 
ance of  such  person,  or  be  qualified  as  an 
expert  witness.  Holland  v.  Zollner,  102 
Cal.  633;  36  Pac.  930;  37  Pac.  231.  An 
objection  that  a  witness,  testifying,  as  an 
intimate  acquaintance,  to  defendant's  com- 
petency or  sanity,  had  not  seen  the  de- 
fendant within  several  years,  goes  more 
to  the  weight  than  to  the  admissibility  of 
his  testimony.  People  v.  Loper,  159  Cal. 
6;  Ann.  Cas.  1912B,  1193;  112  Pac.  720; 
Nobles  V.  Hutton,  7  Cal.  App.  14;  93  Pac. 
289.  Proof  that  the  defendant  in  a  prose- 
cution for  homicide  was  sane  at  a  time 
long  prior  to  the  commission  of  the  offense 
has  some  tendency  to  establish  his  sanity 
at  the  time  of  the  homicide.  People  v. 
Loper,  159  Cal.  6;  Ann.  Cas.  1912B,  1193; 
112  Pac.  720.  Any  witness  acquainted 
with    the   fact   may   testify   as   to   the   ap- 
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pearance,   demeanor,   and   action   of   a   tes- 
tator   at    a    particular    time,    and    as    to 
whether,  at  that  time,  he  acted  rationally, 
or  appeared  rational  to  the  witness.    Estate 
of  Keithley,  134  Cal.  9;  66  Pae.  5.     A  wit- 
ness, even  though   not   an  expert,  who   de- 
tails  a   conversation   had   between   himself 
and  another,  may  also,  in  connection  there- 
with, state   his   opinion,   belief,   or  impres- 
sion  as   to   the  state   of   the   mind   of   such 
person,  as  these  seemed  or  appeared  to  him 
at  the  time  of  the  conversation.    People  v. 
Sanford,  43  Cal.  29;  People  v.  Wreden,  59 
Cal.  392.     A  witness,  who  was  present  at 
the  time  of  an  alleged  assault  with  intent 
to     commit     murder,     may     testify     as     to 
whether  the  accused  appeared  rational  or 
irrational    at   that    time,    although    he    has 
not  first  shown  himself  to  be  an  intimate 
acquaintance  of  the  defendant.    People  v. 
Lavelle,   71   Cal.   351;   12   Pac.   226.     From 
necessity,  much  must  be  left  to  the  discre- 
tion  of  the  court   in   determining  whether 
or  not  a  given  witness  is  an   intimate   ac- 
quaintance,   within    the    meaning    of    the 
statute;  and  the  court,  having  the  witness 
before  it,  is  better  able  to   determine  the 
relation   of  the  parties  from  the  evidence 
given,  than  can  be  done  from  a  cold  rec- 
ord   of    the    words    spoken.    Wheelock    v. 
Godfrey,  100  Cal.  578;  35  Pac.  317;  Estate 
of  Wax,  106  Cal.  343;  39  Pac.  624.     Upon 
•  a  defense  of  insanity,  the  determination  of 
the  question  v/hether  a  witness  is  such  an 
intimate  acquaintance  of  the  defendant  as 
to  be  qualified  to  testify  to  his  opinion  of 
the  sanity  or  insanity  of  the  defendant,  is 
peculiarly  within  the  discretion  of  the  trial 
court,  and  its  ruling  will  not  be  disturbed 
upon  appeal,  except  where  the  evidence  of 
intimate  acquaintance  is  so  lacking  as  to 
show  unquestionably  an  improper  exercise 
of  discretion   (People  v.  Suesser,   142   Cal. 
354;   75  Pac.  1093);  nor  will  the  ruling  be 
disturbed  if  the  conclusion  reached  is  one 
which  can  be  reasonably  entertained,  con- 
sistently with  the  idea  of  intimacy.   Whee- 
lock y. 'Godfrey,  100  Cal.  578;  35  Pac.  317. 
Common  reputation  respecting  facts  more 
than  thirty  years  old,  etc.     The  provisions 
of  the  eleventh  subdivision  of  this  section 
were  not  intended  to  broaden  the  common- 
law  rule  limiting  common  reputation  as  to 
pedigree  to  declarations  of  members  of  the 
family.    Estate  of  Mills,   137   Cal.   298;   92 
Am.   St.    Rep.   175;    70   Pae.   91.     Common 
reputation  or  hearsay  is  admissible  to  es- 
tablish a  boundary  line   of  public  or  gen- 
eral   interest,    provided    it    existed    before 
the  controversy  arose.    Muller  v.  Southern 
Pacific  By.  Co.,   83   Cal.  240;   23  Pac.  265. 
The  residence  of  a  party  is  not  a  fact  to  be 
proved  by   general   understanding  and   re- 
port:  it   IS   not   a  fact  of   any   general   or 
public  interest.    Pfister  v.  Dascey,  68  Cal. 
572;    10    Pac.    117.     Paternity    cannot    be 
proved   by   general    reputation:    it    is    only 
the  common  reputation  in  the  family,  and 
not    the    common    reputation    in    the    com- 


munity, that  is  admissible  on  questions  of 
pedigree.  Estate  of  Heaton,  135  Cal.  385; 
67  Pac.  321. 

Usage  to  explain  charaxjter  of  an  act. 
Evidence  of  usage  is  admissible,  where  it 
is  an  instrument  of  interpretation,  but  not 
otherwise.  Ellsworth  v.  Knowles,  8  Cal. 
A  pp.  630;  97  Pae.  690;  Corey  v.  Struve,  16 
Cal.  App.  310;  116  Pac.  975.  It  is  not 
competent  to  vary  a  written  contract  by 
parol  proof  of  a  custom,  where  such  con- 
tract is  certain  in  its  terms.  Withers  v. 
Moore,  140  Cal.  591;  74  Pac.  159;  7  Cal. 
Unrep.  125;  71  Pac.  697.  Although  evi- 
dence of  usage  is  not  admissible  to  relieve 
a  party  from  his  express  stipulation,  or  to 
vary  a  contract  certain  in  its  terms,  yet 
it  has  a  legitimate  office  in  aiding  to  inter- 
pret the  intention  of  the  parties  to  a  con- 
tract, the  character  of  which  is  to  be 
ascertained  from  general  implications  and 
presumptions.  Burns  v.  Sennett,  99  Cal. 
3G3;  33  Pac.  916. 

Monuments  and  inscriptions  in  public 
places.  An  entry  in  a  family  Bible  is  but 
a  declaration  made  out  of  court,  and  not 
under  the  sanction  of  an  oath;  it  is  hear- 
say evidence,  and  not  admissible,  where 
the  person  making  it  is  alive,  and  capable 
of  being  examined  as  a  witness  in  the 
cause.  People  v.  Mayne,  118  Cal.  516;  62 
Am.  St.  Rep.  256;  50  Pac.  6-54.  Entries  in 
a  family  Bible  are  admissible  to  show  the 
name  of  a  child  and  the  date  of  its  birth; 
the  admissibility  of  the  book  does  not  de- 
pend upon  proof  of  handwriting  or  author- 
ship of  the  entries,  but  upon  the  fact  that 
they  are  to  be  taken  as  assented  to  by  the 
family.  People  v.  Ratz,  115  Cal.  132;  46 
Pac.  915.  Whether  there  has  been  a  mate- 
rial alteration  in  an  entry  in  a  family 
Bible,  is  a  question  for  the  court,  to  be 
determined  before  it  is  presented  to  the 
jury;  where  such  entry  is  admitted,  it 
must  be  assumed  upon  appeal,  that  the 
court  was  satisfied  that  no  material  change 
had  been  made,  in  the  absence  of  a  show- 
ing to  the  contrary;  the  action  of  the  court 
being  matter  of  discretion,  its  ruling  upon 
this  question  is  not  open  to  review,  unless 
such  discretion  was  abused.  People  v. 
Mayne,  118  Cal.  516;  62  Am.  St.  Rep.  256; 
50  Pac.  654.  A  case  is  not  necessarily  one 
of  pedigree  because  it  involves  questions 
of  birth,  paternity,  age,  or  relationship,  if 
these  questions  are  merely  incidental,  and 
the  judgment  will  simply  establish  a  debt, 
or  a  person's  liability  on  a  contract,  or  his 
proper  settlement  as  a  pauper  and  things 
of  that  nature.  People  v.  Mayne,  118  Cal. 
516;  62  Am.  St.  Rep.  256;  50  Pac.  654.  To 
show  the  name  of  a  child  and  the  date  of 
its  birth  by  entries  in  a  family  Bible,  the 
book  is  admissible  upon  mere  proof  that  it 
is  the  family  Bible,  and  such  proof  maybe 
given  by  the  mother,  notwithstanding  the 
entries  are  in  English,  which  she  can 
neither  read  nor  write.  People  v.  Ratz,  115 
Cal.  132;  46  Pac.  915. 
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Contents  of  a  writing,  oral  evidence  ad- 
missible when.  The  rights  of  the  parties 
to  a  written  contract  must  be  ascertained 
from  its  terms;  and,  whether  the  writing 
be  lost  or  not,  evidence  of  the  intention 
of  the  parties  in  making  it  is  inadmissible, 
in  the  absence  of  fraud  or  mistake.  Nichol- 
son V.  Tarpey,  89  Cal.  617;  26  Pac.  1101. 
A  railroad  ticket  seldom  expresses  all  the 
conditions  of  the  contract  between  the  car- 
rier and  the  passenger:  the  liability  of 
the  carrier,  the  conditions  implied  by  law, 
and  the  conditions  upon  which  the  pas- 
senger may  use  the  ticket,  are  seldom 
expressed  therein;  in  such  case,  parol  evi- 
dence is  admissible  to  show  the  elements 
of  the  contract,  if  not  in  conflict  with  its 
express  terms.  Ames  v.  Southern  Pacific 
Co.,  141  Cal.  728;  99  Am.  St.  Eep.  98;  75 
Pac.  310. 

Any  other  facts  from  which  the  facts  in 
issue  are  presumed.  Evidence  is  indirect 
as  well  as  direct,  consisting  of  inferences 
and  presumptions;  and  the  jury,  by  the 
exercise  of  their  judgment  or  reason,  war- 
ranted by  a  consideration  of  the  usual  pro- 
pensities or  passions  of  men,  may  make 
such  deductions  or  draw  such  inferences 
from  the  facts  proven  as  will  establish  the 
ultimate  facts  in  issue.  People  v.  Don- 
nolly,  143  Cal.  394;  77  Pac.  177.  A  fact 
in  issue  may  be  proved  either  by  direct 
evidence  of  the  fact,  or  by  proof  of  other 
facts  or  circumstances  from  which  the  fact 
in  issue  may  be  inferred.  California  Title 
Ins.  etc.  Co.  v.  Kuchenbeiser,  20  Cal.  App. 
11;  127  Pac.  1039.  Any  facts  may  be 
proved,  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable;  and 
such  facts  frequently  form  the  basis  of 
argument  against  a  party's  contention. 
Prewett  v.  Dyer,  107  Cal.  154;  40  Pac.  105. 
Evidence  of  a  fact,  from  which  the  fact 
in  issue  is  logically  inferable,  is  admis- 
sible. Moody  V.  Peirano,  4  Cal.  App.  411; 
88  Pac.  380. 

Facts  showing  credibility  of  witnesses. 
A  judge  has  not,  any  more  than  a  jury, 
the  right  arbitrarily  to  reject  evidence; 
but,  as  a  jury  may  be  instructed  that  they 
are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  wit- 
nesses, which  does  not  produce  conviction, 
against  a  presumption  or  other  evidence 
satisfying  the  mind,  so  should  a  judge  be 
governed  in  his  determinations  by  the 
same  rule.  Prewett  v.  Dyer,  107  Cal.  154; 
40  Pac.  105.  In  a  personal  action  for  dam- 
ages for  the  forcible  exclusion  of  persons 
in  possession  of  oil-lands  as  adverse  claim- 
ants, evidence  of  the  defendant's  title,  and 
of  the  intention  and  good  faith  of  defend- 
ants, is  relevant,  and  should  be  admitted. 
Walker  v.  Chanslor,  153  Cal.  118;  126  Am. 
St.  Eep.  61;  17  L.  R.  A.  (N.  S.)  455;  94 
Pac.  606.  'The  word  "trustee,"  inserted  in 
a  stock-certificate,  after  the  name  of  the 
person  to  whom  the  certificate  was  issued, 


is  not,  of  itself,  evidence  of  ownership  out- 
side of  such  person.  Fletcher  v.  Kidder, 
163  Cal.  769;  127  Pac.  73.  Where  parties 
are  presumed  to  have  made  a  contract  with 
reference  to  usage,  evidence  of  usage  is 
admissible.  Corey  v.  Struve,  16  Cal.  App. 
310;  116  Pac.  975.  In  an  action  for  per- 
sonal injuries,  the  plaintiff  may  testify, 
in  a  general  way,  and  give  an  approxi- 
mately correct  description  of  his  injuries: 
such  testimony  is  not  expert  or  opinion 
evidence.  Ehat  v.  Scheldt,  17  Cal.  App. 
430;  120  Pac.  49.  One  not  a  hydraulic  en- 
gineer may  testify  as  to  certain  rough 
measurements  he  had  made  of  the  quan- 
tity of  water  flowing  in  a  stream.  Gallatin 
V.  Corning  Irrigation  Co.,  163  Cal.  405; 
Ann.  Cas.  1914A,  74;  126  Pac.  864.  Ex- 
pert or  opinion  evidence  is  not  admissible 
to  show  a  conductor's  want  of  authority  to 
direct  a  person  to  jump  from  a  moving  car 
after  the  controller  has  blown  up  or  caught 
fire:  the  proper  way  to  show  the  extent 
of  an  agent's  authority  is  to  offer  evidence 
of  the  orders  or  directions  given  to  him, 
or  of  the  rules  adopted  for  his  guidance. 
Waniorek  v.  United  Railroads,  17  Cal.  App. 
121;  118  Pac.  947.  No  mere  opinion  evi- 
dence of  an  ordinary  witness  is  admissible. 
Rassaert  v.  Mensch,  17  Cal.  App.  637;  120 
Pac.  1072.  To  show  one's  mental  condi- 
tion at  a  given  time,  with  respect  to  sanity 
or  insanity,  evidence  tending  to  show  such 
condition,  both  shortly  before  and  shortly 
after  the  time,  is  admissible.  Estate  of 
Huston,  163  Cal.  166;  124  Pac.  852.  Evi- 
dence of  usage  is  inadmissible  to  vary  the 
legal  effect  of  a  contract.  Hale  Bros.  v. 
Milliken,  5  Cal.  App.  344;  90  Pac.  365. 
Evidence  tending  to  show  false  representa- 
tions is  admissible  uiion  the  issue  of  undue 
influence.  Estate  of  Snowball,  157  Cal. 
301;  107  Pac.  598.  Letters  by  mail,  be- 
tween a  mortgagor  and  mortgagee,  are 
admissible,  as  throwing  light  upon  the 
question  whether  deeds  were  given  as 
security  for  a  debt.  Wadleigh  v.  Phelps, 
149  Cal.  627;  87  Pac.  93.  Any  observer 
may  testify  as  to  the  appearance  of  a  per- 
son at  a  given  time.  Estate  of  Huston, 
163  Cal.  166;  124  Pac.  852.  The  estate  of 
a  deceased  husband  cannot  be  bound  by 
admissions  made  by  the  plaintiff  admin- 
istratrix, as  his  wife,  in  his  lifetime,  and 
are  properly  excluded  from  evidence. 
Hoyt  V.  Zumwalt,  149  Cal.  381;  86  Pac. 
600.  The  same  rule  which  allows  extrinsic 
evidence  to  disclose  and  explain  a  latent 
ambiguity  in  a  will,  applies  to  a  latent 
ambiguity  in  a  decree  of  distribution. 
Taylor  v.  McCowen,  154  Cal.  798;  99  Pac. 
351.  A  chart,  kept  by  nurses  in  attend- 
ance on  a  testatrix  at  the  time  of  the  exe- 
cution of  her  will,  on  which  was  entered 
a  memorandum  of  her  pulse  and  symptoms, 
is  not  legal  evidence  of  the  facts  stated 
therein.    Estate   of   Everts,   163    Cal.   449; 
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125  Pac.  1058.  Newspaper  articles,  pur- 
porting to  state  what  the  defendant  had 
said,  are  properly  excluded  from  evidence 
against  him,  in  an  action  for  slander.  Car- 
penter V.  Ashley,  148  Cal.  422;  7  Ann.  Cas. 
601;  83  Pac.  444.  A  printed  copy  of  a 
notice  published  is  admissible  to  i^rove  the 
actual  publication  of  such  notice.  People 
V.  Loper,  159  Cal.  6;  Ann.  Cas  1912B,  1193; 
112  Pac.  720.  A  contract  may  be  intro- 
duced in  evidence  by  either  party  as  an 
admission  of  the  standard  of  value,  or  as 
proof  of  any  other  fact  necessary  to  the 
recovery.  Naylor  v.  Adams,  15  Cal.  App. 
548;  115  Pac.  335.  Hearsay  evidence  is 
inadmissible.  Estate  of  Dolbeer,  149  Cal. 
236;  9  Ann.  Cas.  795;  86  Pac.  695. 

Inadmissibility  of  expert  or  opinion  evi- 
dence.  See  note  ante, §  1863. 

Admissibility  of  declarations.  See  also 
note  ante,  §  1830,  and  note  post,  §  2061. 

Inadmissibility  of  admissions  and  dec- 
larations.  See  note  ante,  §  1868. 

Admissibility  of  declarations.  See  also 
notes  ante,  §§  1845,  1850. 

Declarations  of  wife,  as  to  separate 
property  of  her  husband,  used  against  her. 
See  note  ante,  §  1850. 

Parol  evidence  of  contents  of  written 
instrument.   See  note  ante,  §  1856. 

Declarations  of  party  in  his  favor  when  admis- 
sible.   See  note  93  Am.  Dec.  279. 

Declarations  of  testator  to  show  undue  in- 
fluence. See  notes  3  Am.  Dec.  395;  5  Ann.  Cas. 
608;    10  Ann.   Cas.   600. 

Declarations  of  testator  to  impeach  or  invali- 
date will.  See  notes  52  Am.  Dec.  157;  62  Am. 
Dec.  80;   59   Am.  Rep.  399. 

Declarations  of  decedent  when  admissible 
against  defendant.    See  note  37  Am.  Rep.  83. 

Declarations  of  decedent  with  respect  to 
boundaries.      See  note  60  Am.  Rep.  589. 

Admissibility  of  declaration  of  legatee  or  devi- 
see as  to  mental  capacity  of  testator.  See  note 
9  Ann.  Cas.  807. 

Ad'iiiEsibility  of  oral  declarations  of  deceased 
witness  to  will  on  issue  of  genuineness  of  will. 
See  note   19  Ann.  Cas.  1009. 

Declarations  to  show  illegitimate  relationship. 
See  note  10  Ann.  Cas.  521. 

Admissibility  of  declarations  of  deceased  sur- 
veyor as  to  boundaries.  See  note  15  Ann.  Cas. 
874. 

Evidence  of  declarations  to  show  maternity  of 
illegitimate  child.  See  note  11  L.  R.  A.  (X.  S. ) 
1052. 

What  admissible  as  dying  declarations.  See 
note  34  Am.  Rep.  479. 

What  admissible  as  d3nng  declarations  and  in 
what  cases.    See  note  86  Am.  St.  Rep.  637. 

Admissibility  as  dying  declaration  of  state- 
ment respecting  provocation  for  defendant's  act. 
See  note  Ann.  Cas.  1912C,  429. 

Fact  that  dying  declaration  is  made  by  acts  or 
signs  instead  of  words  as  affecting  its  admissi- 
bility.   See  note  Ann.  Cas.  1912B.  231. 

Inference  from  wound  or  state  of  illness  that 
declarant  was  sensible  of  impending  death  as 
rendering  declaration  admissible.  See  noty  Ann. 
Cas.   1912C,  85. 

Dying  declarations  as  admissible  only  when 
death  of  declarant  is  under  inquiry.  See  note 
Ann.   Cas.   1913C,   412. 

Dying  declarations.    See  note  56  L.  R.  A.  353. 
Oral  testimony   of   dying   declarations   reduced 
to  writing.    See  note  56  L.  R.  A.  427. 

Declarations  of  one  conspirator  against  an- 
other.    See  nute   3   Am.   St.  Rep.  487. 

Admissibility     of    declarations     of     one     upon 
whom    r.u    abortion   is    committed    against    others 
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charged    wi%h    complicity    therein.     See    note    35 
L.  R.  A.   (X.  S.)    1084. 

Admissibihty  of  evidence  at  former  trial.  See 
note   91    Am.    St.    Rop.    886. 

Sufficiency  of  proof  of  death  of  witness  to  ren- 
der his  former  testimony  admissible.  See  note  17 
Ann.  Cas.  76. 

Proof  by   person   who   heard  testimony  of   ad-  • 
missions  or  contradictory  statements  by  witness 
on  former  trial.     See   note    .Ann.   Cas.    1913B,    97. 

Testimony  on  preliminary  examination  of  wit- 
ness not  available  at  time  of  trial.  See  note  25 
L.   R.   A.    (X.   S.)    868. 

Opinions  of  witnesses  respecting  sanity.  See 
note  6  Am.   Dec.  59. 

Opinions,  when  admissible  as  evidence.  See 
notes  46   Am.   Dee.   735;   59   Am.   Rep.    176. 

Expert  evidence,  when  admissible.  See  notes 
66   Am.  Dec.   228;   49   Am.  Rep.  554. 

Opinion  of  non-expert,  when  admissible.  See 
notes   19   Am.   Rep.   410;    30   Am.    St.   R5p.    38. 

Safety  of  highway,  whether  a  proper  subject  of 
expert  evidence.     See  note  59  .\m.  Rep.  176. 

Opinion  as  to  probable  effect  if  parties  had 
acted  in  different  manner.  S<e  note  71  Am.  St. 
Rep.    538. 

Admissibility  of  opinion  of  witness  as  to  amount 
of  damages  to  realty.      Sec  not"  3  Ann.  Cas.  667. 

Admissibility  of  opinion  evidence  as  to  whether 
work,  situation,  appliance,  etc.,  is  dangerous.  See 
note   7   Ann.   (\ts.  463. 

Admissibility  of  opinion  of  witness  to  prove 
intoxication.     See   note    10    Ann.    Cas.    788. 

Competency  of  physician  to  testify  as  expert 
in  respect  to  wound  or  injury  where  he  has  not 
had  similar  case.    See  note  14  Ann.  Cas.  137. 

Admissibility  of  opinion  evidence  as  to  com- 
petency of  servant.    See   note   19  Ann.  Cas.   151. 

Opinion  evidence  as  to  speed  of  automible.  See 
note   19    Ann.   Cas.   754. 

Admissibility  and  necessity  of  expert  evidence 
on  question  of  value  of  attorney's  services.  See 
note   20    Ann.    Cas.    53. 

Admissibility  of  testimony  by  lawyers  to  prove 
foreign  law.    See  note  20  Ann.  Cas.  1339. 

Admissibility  of  non-expert  opinion  as  to 
whether  person  was  under  influence  of  drug.  See 
note   Ann.   Cas.    191313,    108. 

Competency  of  witness  to  testify  as  to  whether 
construction  work  was  properly  done.  See  note 
Ann.   Cas.    1912D,    903. 

Competency  of  non-expert  to  testify  as  to 
speed  of  train  or  car.  See  note  Ann.  Cas.  1913A, 
187. 

Admissibility  of  opinion  of  witness  as  to 
whether  conduct  of  certain  person  was  "careless," 
"reckless,"  or  "negligent."  See  note  Ann.  Cas. 
1913C,    1077. 

Opinion  evidence  by  non-expert  as  to  the  con- 
tractual or  testamentary  capacity  of  another. 
See   note   37  L.  R.   A.    (N.   S. )    591. 

Non-expert  opinion  as  to  sanity  or  mental  capa- 
city.    See    note    38    L.    R.    A.    721. 

Expert  opinion  as  to  sanity  or  mental  capacity. 
See    note    39    L.    R.    A.    305. 

Admissibility  of  opinions  founded  on  books  of 
inexact  sciences.    See  note  40  L.  K.  A.  566. 

Comparison  of  handwriting.  See  notes  6  Am. 
Dec.    171  ;    62    L.    R.   A.    818. 

Proof  of  mark  by  opinion  evidence.  See  note 
19   Ann.    Cas.    504. 

Opinion  evidence  as  to  handwriting.  See  note 
36   L.   R.   A.    (X.    S.)    162. 

Admissibility  in  evidence  of  calculations  by 
witness  from  figures  in  evidence.  See  note  Ann. 
Cas.   19121),   1353. 

Effect  of  custom  or  usage  as  evidence.  See 
notes  50  Am.  Dec.  97;  6  Am.  Rep.  678;  18  Am. 
Rep.  204;  9  Am.  St.  Rep.  513;  11  Am.  St.  Rep. 
632. 

Admissibility  on  issue  of  negligence  of  evi- 
dence of  ordinary  practice  or  custom  in  perform- 
ance of  similar  act.  See  note  20  .Ann.  Cas.  1205. 
Admissibility,  in  action  by  passenger  against 
cr-rrier  for  injuries,  of  evidence  of  custom  in 
alighting  from  train  or  car  at  place  other  than 
usual  stopping-place  or  depot.  See  note  Ann.  Cas. 
1913C,    1383. 

Admissibility  of  custom  to  create  an  exception 
as  to  written  contract.  See  note  3  L.  R.  A.  (N  S.) 
248. 

Extrinsic  evidence  of  custom  or  usage  as  to 
time  for  delivery  of  goods  where  none  is  specified 
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In  written  contract.    See  note  31  L.  R.  A.  (N.  S.) 

619. 

General  reputation  to  prove  partnership.  See 
notes   38   Am.  Dec.  481;   4  Ann.   Cas.   817. 

Admissibility  of  entry  in  family  Bible  to  show 
age  where  person  making  entry  is  dead  or  un- 
known.    See   note  Ann.   Cas.    1912A,    1218. 

Entries  ifTfamily  Bible  or  other  religious  book. 
See  note   41   L.  R.   A.   449. 

Confessions.  See  notes  30  Am.  Dec.  544-  66 
Am.  Dec.  720;  46  Am.  Rep.  253;  57  Am  Rep. 
839;   6  Am.  St.  Rep.  242;   41   Am.  St.  Rep.   522. 

Telephonic  conversations  as  evidence  See  notes 
1  Ann.  Cas.  802;  20  Ann.  Cas.  705. 

CODE    COMMISSIONERS'    NOTE.       Subd.    2. 

Burritt  v.  Gibson,  3  Cal.  396;  Poole  v.  Gerrard, 
9  Cal.  593;  Wilkins  v.  Stidger,  22  Cal.  233;  83 
Am.  Dec.  64;  Draper  v.  Douglass,  23  Cal.  347; 
Davis  V.  Davis,  26  Cal.  23;  85  Am.  Dec.  157; 
Harrison  v.  Peabody,  34  Cal.  178;  Stringer  v. 
Davis,  35  Cal.  25;  Lyon  v.  Hancock,  35  Cal. 
373;  Arnold  v.  Skaggs,  35  Cal.  685;  McFadden 
V.  Wallace,  38  Cal.  51;  Geary  v.  Simmons,  39 
Cal.  224;  see  §2061,  subd.  41,  post;  and  as  to 
estoppels,  see  §  1962,  ante. 


Subd.  3.  Wilkins  v.  Stidger,  22  Cal.  232; 
Gillam  v.  Sigman,  29  Cal.  637. 

Subd.  4.  People  v.  Glenn,  10  Cal.  32;  People 
V.  Lee,  17  Cal.  76;  People  v.  Ybarra.  17  Cal. 
166;  People  v.  Lawrence,  21  Cal.  368;  People 
V.  Sanchez,  24  Cal.  17;  People  v.  Carkhuff,  24 
Cal.  640;  People  v.  Vernon,  35  Cal.  49;  95  Am. 
Dec.  49. 

Subd.  5.  Mateer  v.  Brown,  1  Cal.  221;  52 
Am.  Dec.  303;  Innis  v.  Steamer  Senator,  1  Cal. 
459;  54  Am.  Dec.  305;  Gerke  v.  California  Steam 
Nav.  Co.,  9  Cal.  251;  70  Am.  Dec.  650;  Gar- 
field v.  Knight's  Ferry  etc.  Water  Co.,  14  Cal. 
36;  Burns  v.  McKenzie,  23  Cal.  101;  Neely  v. 
Naglee,  23  Cal.  152;  Ward  v.  Preston,  23  Cal. 
468;  Van  Dusen  v.  Star  Quartz  Mining  Co.,  36 
Cal.  571;  95  Am.  Dec.  209;  People  v.  Trim,  39 
Cal.  75;  Grigsby  v.  Clear  Lake  Water  Co.,  40 
Cal.  396. 

Subd.  8.  Morton  v.  Folger,  15  Cal.  275;  Corn- 
wall V.  Culver,  16  Cal.  425. 

Subd.  9.  Reynolds  v.  Jourdan,  6  Cal.  108 ; 
Polk  V.  Coffin,  9  Cal.  57;  Swain  v.  Naglee,  17 
Cal.  417 ;  Blood  v.  Light,  31  Cal.  115. 
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TITLE  II. 
KINDS  AND  DEGREES  OF  EVIDENCE. 

Chapter  I.  Knowledge  of  the  Court.     §  1875. 

II.  Witnesses.     §§  1878-1884. 

III.  Writings.     Articles  I-III.     §§1887-1951. 

IV.  Material  Objects  Presented  to  the  Senses,  Other  than  Writings.     §  lyj)*. 
V.  Indirect  Evidence.     Inferences  and  Presumptions.     §§  1957-1963. 

VI.     Indispensable  Evidence.     §§  1967-1974. 
VII.     Conclusive  or  Unanswerable  Evidence.     §  1978. 

CHAPTER  I. 

KNOWLEDGE  OF  THE  COURT. 

§  1875.    Certain    facts    of    general    notoriety    assumed    to    be    true.      Specification  of  such  facts. 

§  1875.  Certain  facts  of  general  notoriety  assumed  to  be  true.  Specifi- 
cation of  such  facts.     Courts  take  judicial  notice  of  the  following  facts : 

1.  The  true  signification  of  all  English  words  and  phrases,  and  of  all  legal 
expressions ; 

2.  Whatever  is  established  by  law ;  _ 

3.  Public  and  private  official  acts  of  the  legislative,  executive,  and  judi- 
cial departments  of  this  state  and  of  the  United  States ; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United  States ; 

5.  The  accession  to  office  and  the  official  signatures  and  seals  of  office  of 
the  principal  officers  of  government  in  the  legislative,  executive,  and  judi- 
cial departments  of  this  state  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state  or  sovereign 
recognized  by  the  executive  powder  of  the  United  States ; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction,  and  of 
notaries  public ;  ... 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical  divis- 
ions and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropriate  books 
or  documents  of  reference. 

Legislation  §  1875.  1.  Enacted  March  11,  court  will  not  take  judicial  notice  of  the 
1873.  ordinances   of   municipal   corporations   au- 

3.  Amendment  by  Stats.  1901,  p.  241;  un-  thorizinff  tax  proceedings,  or  of  the  time 
con.stitutional.     See  note  ante,  §  5.  ,  -^  5       ,  j.„i,'    „«;„„i.      n^^r^r^-r. 

when,  if  passed,  they  take  effect,    tarpen- 

Legal  expressions,   etc.     The   court   will  ^gj.  ^    Shinners,  108  Cal.  359;  41  Pac.  47.3. 

take   judicial  notice   of  the  true   meaning  r^j^g  ^q^^t-i  ^\\i  take  judicial  notice  of  streets 

of  all  legal  expressions,  including  all   the  established  by  acts  of  the  legislature,  and 

terms  used  in  the  constitution,  or  in  acts  ^f  their  relation  to  each  other,  and  of  the 

of   the   legislature.    Sheehy   v.   Shinn,   103  directions  in   which  they  run.    Diggins  v. 

Cal.  325;  37  Pac.  393.  Hartshorne,    108    Cal.    154;    41   Pac.    283; 

Whatever  is  established  by  law.  Courts  Brady  v.  Page,  59  Cal.  52.  Thus,  the  court 
will  take  judicial  notice  of  municipal  cor-  -^[w  take  judicial  notice  of  the  streets  of 
porations  (Bituminous  Lime  Rock  Paving  San  Francisco,  as  designated  on  the  official 
etc.  Co.  V.  Fulton,  4  Cal.  Unrep.  151;  33  plan  or  map  of  the  city,  established  by 
Pac.  1117),  and  of  municipal  ordinances  the  legislature  (Whiting  v.  Quackenbush, 
(Ex  parte  Hansen,  158  Cal.  494;  111  Pac.  .54  Cal.  306);  but  the  court  will  not  take 
528);  Ex  parte  Luening,  3  Cal.  App.  76;  judicial  notice  of  the  existence  and  loca- 
84  Pac.  445) ;  and  a  municipal  court  is  tion  of  streets  established  by  dedication, 
bound  to  take  judicial  notice  of  an  or-  or  opened  or  adopted  by  a  municipal  or- 
dinance of  the  munieipalitv,  which  is  the  dinance.  Diggins  v.  Hartshorne,  108  Cal. 
peculiar  law  of  that  forum  (Ex  parte  154;  41  Pac.  283.  Courts  will  take  judicial 
Davis    115  Cal    445;  47  Pac.  258);  but  the  notice  of  post-roads  (Western  Union  Tele- 
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graph  Co.  v.  Hopkins,  160  Cal.  106;  116 
Pac.  557);  aud  of  the  existence  and  effect 
of  special  holidays  (Poheim  v.  Meyers,  9 
Cal.  App.  31;  98  Pac.  65);  and  of  the  fact 
that  no  state  officer  has  claimed,  as  state 
lands,  those  which  are,  in  reality,  swamp 
and  overflowed,  though  not  represented  as 
such  on  the  official  plats  of  the  United 
States  survey  (Foss  v.  Johnstone,  158  Cal. 
119;  110  Pac.  294);  and  of  what  towns 
are  established  by  law  as  the  county  seats 
of  the  respective  counties  of  the  state 
(Cole  v.  Segraves,  88  Cal.  103;  25  Pac. 
1109);  and  of  the  fact  that  a  city  is  in- 
corporated. Bryan  v.  Abbott,  131  Cal.  222; 
63  Pac.  363.  The  third  subdivision  of  this 
section  does  not  authorize  a  court  to  dis- 
pense with  formal  proof  of  its  judgment 
in  another  case  (Stanley  v.  McElrath,  3 
Cal.  Unrep.  163;  22  Pac.  673);  for  courts 
cannot,  in  one  case,  take  judicial  notice 
of  their  records  in  another  and  different 
case.  Sewell  v.  Price,  164  Cal.  265;  128 
Pac.  407.  The  rule  that  courts  may  take 
judicial  notice  of  their  own  records  is 
limited  to  proceedings  in  the  same  case-. 
Sewell  v.  Price,  164  Cal.  265;  128  Pac.  407. 
The  county  in  which  lands,  described  in  a 
complaint  by  section,  township,  and  range 
of  the  United  States  government  survey, 
are  situated,  is  a  matter  within  the  ju- 
dicial knowledge  of  the  court.  Rogers  v. 
Cady,  104  Cal.  288;  43  Am.  St.  Rep.  100; 
38  Pac.  81.  A  certified  copy  of  a  statute 
must  be  accepted  as  the  authentic  statute, 
and  the  expression  of  the  legislative  will; 
and  if  there  is  any  variance  between  an 
act  as  found  in  the  printed  volume  of  the 
statutes  and  the  original  as  enrolled  and 
deposited  with  the  secretary  of  state,  the 
latter  must  prevail.  McLaughlin  v.  Men- 
otti,  105  Cal.  572;  38  Pac.  973.  Where  an 
instruction  is  based  upon  a  passage  printed 
in  a  non-official  rejjort  of  an  opinion  ren- 
dered in  the  supreme  court,  but  such  pas- 
sage is  not  printed  in  the  official  report,  it 
must  be  presumed  that  the  omission  was 
intentional.  People  v.  O'Brien,  130  Cal.  1; 
62  Pac.  297. 

Legislative,  executive,  and  judicial  acts, 
etc.  The  court  will  take  judicial  notice 
of  the  state  revenue  laws,  whereby  prop- 
erty is  assessed  for  taxation,  taxes  levied, 
and  real  estate  sold  when  such  taxes  be- 
come a  lien  (Carpenter  v.  Shinners,  108 
Cal.  359;  41  Pac.  473);  and  the  court  will 
take  judicial  notice  of  the  proceedings  had 
in  the  state  senate,  and  entered  upon  its 
journal,  by  which  members  were  expelled, 
showing  that  charges  were  preferred 
against  them,  and  referred  to  a  committee 
which  recommended  expulsion  (French  v. 
Senate,  146  Cal.  604;  2  Ann.  Cas.  756;  69 
L.  R.  A.  556;  80  Pac.  1031);  and  the  court 
will  take  judicial  notice  of  statutes  regu- 
lating street  improvements  in  the  city  and 
county  of  San  Francisco.    Conlin  v.  Board 


of  Supervisors,  99  Cal.  17;  37  Am.  St.  Rep. 
17;  21  L.  R.  A.  474;  33  Pac.  753.  The 
original  journals  kept  by  the  clerks  of  the 
assembly  and  the  senate,  and  the  journals 
published  under  the  requirement  of  the 
constitution,  may  come  within  the  scope  of 
judicial  knowledge.  Oakland  Paving  Co. 
V.  Hilton,  69  Cal.  479;  11  Pac.  3.  All  other 
courts  are  bound  to  take  judicial  notice 
of  the  decisions  of  the  supreme  court  of 
the  United  States,  and  that  it  is  tl;  ulti- 
mate tribunal  for  interpreting  and  deter- 
mining the  effect  of  an  act  of  Congress, 
and  that  its  decision  thereupon  is  binding 
upon  all  other  courts.  Southern  Pacific 
R.  R.  Co.  V.  Painter,  113  Cal.  247;  45  Pac. 
320.  Judicial  notice  will  be  taken  of  the 
action  of  the  judicial  department  of  the 
government  of  the  United  States  in  vacat- 
ing a  decree  confirming  a  Mexican  grant 
(Ohm  V.  San  Francisco,  3  Cal.  Unrep.  314: 
25  Pac.  155);  and  judicial  notice  will  be 
taken  of  a  statute  of  the  United  States, 
granting  the  right  to  lay  out  public  high- 
ways over  public  lands,  and  of  a  state 
statute  accepting  this  right  by  declaring 
all  roads  in  use  in  a  certain  county  to  be 
public  highways;  but  the  court  cannot 
take  judicial  notice  that  any  particular 
land  at  a  specified  date  was  a  part  of 
the  public  domain.  Schwerdtle  v.  Placer 
County,  108  Cal.  589;  41  Pac.  448. 

Official  signatures,  etc.  Courts  take  ju- 
dicial notice  of  the  accession  of  a  judge 
to  office,  and  of  his  signature  to  a  bill  of 
exceptions.  People  v.  Knoblock,  11  Cal. 
App.  333;  104  Pac.  1012. 

Seals  of  notaries  public.  The  court  will 
take  judicial  notice  of  the  seals  of  notaries 
public.  Pardee  v.  Schanzlin,  3  Cal.  App. 
597;  86  Pac.  812. 

Laws  of  nature;  time,  geography,  his- 
tory. The  judicial  notice  which  the  court 
takes  of  matters  of  fact  embraces  those 
facts  which  are  within  the  common  knowl- 
edge of  all,  or  are  of  such  general  noto- 
riety as  to  need  no  evidence  in  their  sup- 
port, and  also  those  matters  which  do 
not  depend  upon  the  weight  of  conflicting 
evidence,  but  are  in  their  nature  fixed  and 
uniform,  and  may  be  determined  by  mere 
inspection,  as  of  a  public  document,  or  by 
demonstration,  as  in  the  calculations  of  an 
exact  science.  People  v.  Mayes,  113  Cal. 
618;  45  Pac.  860.  Matters  of  which  the 
court  takes  judicial  notice  are  uniform  and 
fixed,  and  do  not  depend  upon  uncertain 
testimony;  and  for  the  purpose  of  inform- 
ing itself  the  court  may  inquire  of  others, 
or  refer  to  books  or  documents,  or  any 
other  source  of  information  which  it  may 
deem  authentic.  Rogers  v.  Cadv,  104  Cal. 
288;  43  Am.  St.  Rep.  100;  38  Pac.  81; 
People  v.  Mayes,  113  Cal.  618;  45  Pac.  860. 
The  court  will  take  judicial  notice  of  the 
time  when  the  moon  rose  on  a  particular 
night,    and   it    may   inform   itself    thereof 
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from   any   source   of   information    (People 
V.  Mayes,  113  Cal.  618;  45  Pae.  860);  but 
the    court    will    not    take    judicial    notice 
whether  the  conditions  as  to  climate,  soil, 
topography,  and  rainfall  are  the  same  in 
one  county  as  in  another.    Santa  Cruz   v. 
En  right,   95    Cal.    105;    30   Pac.    197.     The 
court  will  take  judicial  notice  of  the  prin- 
ciples   of    mathematics;    hence,   the    court 
is    presumed    to    be    acquainted    with    the 
science  of  mensuration,  which  is  a  branch 
of  pure  mathematics.   Scanlau  v.  San  Fran- 
cisco etc.   Ry.   Co.,   6   Cal.  Unrep.  210;   53 
Pac.   694.     The   court  will  take   notice   of 
discoveries  and  inventions,  of  common  and 
general  use,  such  as  the  telephone   (Union 
Construction   Co.   v.  Western   Union   Tele- 
graph   Co.,    163   Cal.   298;    125    Pac.    2^2); 
and  of  the  time  for  seeding  and  harvesting 
a  crop  (McGillivray  v.  Miller,  3  Cal.  App. 
188;  84  Pac.  778);   and  the  court  will  as- 
sume judicial  knowledge  of  an  automobile, 
its    characteristics,    and   the   consequences 
of  its  use,  its  noisiness,  its  great  velocity 
on    common    roads,    its    highly    dangerous 
character  to  people  in  horse-drawn  vehicles 
on  country  roads,  and  the  difficulty  of  ar- 
resting the  drivers  thereof  when  running 
at  a  forbidden  speed  (In  re  Berry,  147  Cal. 
523;   109  Am.   St.  Rep.   160;   82  Pac.  44); 
and  the  court  will  take  judicial  notice  of 
the  fact  that,  with  the  possible  exception 
of  the  city  and  county  of  San  Francisco, 
there  is  no  county  in  the  state  in  which 
it  is  practicable  to  serve  all  of  its  inhabi- 
tants with  water  by  means  of  one  system 
of  works.    San  Joaquin  etc.  Irrigation  Co. 
V.   Stevinson,   164  Cal.   221;   128  Pac.  924. 
Judicial   notice   cannot   be   taken   of   how 
houses  are  constructed  in  a  certain  county, 
and  the  purposes  for  which  they  may  be 
used.   Hohn  v.  Pauly,  11  Cal.  App.  724;  106 
Pac.  266. 

Necessary  information  secured  by  court 
how.  Under  the  second  and  third  subdi- 
visions of  this  section,  the  court  may  re- 
sort for  its  aid  to  appropriate  books  and 
documents  of  reference.  Davis  v.  Whid- 
den,  117  Cal.  618;  49  Pac.  766.  Where  a 
duty  is  imposed  upon  a  judge,  and  it  is 
necessary  to  procure  information  as  to 
matters  of  fact  from  another  judge  to  en- 
able him  to  discharge  such  duty  intelli- 
gently, and  no  means  are  provided  by 
statute  by  which  he  can  obtain  such  in- 
formation, he  can  legally  resort  to  inquiry 
of  such  judge.  Cummings  v.  Conlan,  66 
Cal.  403 ;  5  Pac.  796. 

Facts  pleaded  how.  It  is  not  necessary 
to  allege  facts  of  which  the  court  will  take 
judicial  notice:  such  facts  will  be  con- 
sidered by  the  court,  although  not  pleaded. 
French  v.  Senate,  146  Cal.  604;  2  Ann. 
Cas.  756;  69  L.  R.  A.  556;  80  Pac.  1031. 
The  court  will  take  judicial  notice  that 
there  can  be  no  employment  by  the  state 
without  authorization  by  the  law-making 
power;  and  a  complaint  alleging  employ- 
ment  bv   the   state   must   be   regarded   as 


presenting  to  the  court  whatever  of  au- 
thority there  may  exist  in  the  law  for  his 
employment,  to  the  same  extent  as  if  such 
authority  were  expressly  alleged.  MuUau 
v.  State,  114  Cal.  578;  34  L.  R.  A.  262;  46 
Pac.  670. 

Facts  considered  on  appeal  how.  The 
appellate  court  takes  judicial  notice  of  a 
fact,  in  the  same  manner  as  does  the  tria] 
court.  People  v.  Mayes,  113  Cal.  618;  43 
Pac.  860.  It  is  not  competent  to  assail 
the  correctness  of  an  instruction  to  the 
jury  upon  a  subject  of  which  the  court 
takes  judicial  notice,  by  affidavits  contra- 
dictory of  the  correctness  of  the  statement 
of  the"  court;  and,  in  the  absence  of  mani- 
fest error,  such  statement  will  be  presumed 
correct  on  appeal,  and  appellant  must  show 
affirmatively  that  the  court  erred.  People 
V.  Mayes,  113  Cal.  618;  43  Pac.  860. 

Judicial  notice  taken  of  what  laws.    See  note 

11  Am.    Dec.    780. 

Judicial  notice  of  ofacers.  See  note  13  Am. 
Dec.    192. 

Judical  notice  of  what  must  be  taken,  bee 
notes  89  Am.  Dec.  66a;  49  Am.  Dec.  201;  124 
Am.    St.    Rep.    22. 

Judicial  notice  of  what  liquors  are  intoxicating. 
See  uote   12  Am.   St.  Rep.   353.  . 

Judicial  notice  of  boundaries  and  localities. 
See   note   82   Am.   St.   Rep.   439. 

Judicial  notice  of  laws  of  sister  state  or 
foreign  country.  See  notes  113  Am.  St.  Rep.  870; 
67    L.   R.   A.    33. 

Judicial  notice  of  municipal  ordinances,  bee 
note    5    Ann.    Cas.    614. 

Judicial  notice  of  usage  or  custom.    See  notes 

12  Ann.  Cas.  430;   Ann.  Cas.   1912A,   397. 
Judicial  notice  of  proceedings  in  other  causes. 

See    notes    12    Ann.    Cas.    537;    Ann.    Cas.    1913A, 
140;    29    L.    R.    A.    (N.    S.)    905. 

Judicial  notice  of  geographical  facts.  See  note 
12   Ann.  Cas.  927. 

Judicial  notice  of  abbreviations.  See  note  17 
Ann.    Cas.    492. 

Judicial  notice  of  local  option  elections,  bee 
note    18    Ann.    Cas.    191. 

Judicial  notice  of  Federal  officers  by  state 
courts.     See    note    18    Ann.    Cas.    365. 

Judicial  notice  of  natural  laws  relating  to 
human  beings.    See  note  18  Ann.  Cas.  586. 

Judicial  notice  of  Federal  statutes  by  state  or 
provincial  courts.     See   note   19   Ann.   Cas.   395. 

Judicial  notice  of  contents  of  legislative  journals 
on  issue  as  to  enactment  of  statute.  See  notes 
20  Ann.   Cas.   449;    40  L.  R.   A.    (N.    S  )    38 

Judicial  notice  as  to  intoxicating  character  of 
beverages.  See  notes  20  L.  R.  A.  648;  19  L.  R.  A. 
(N.  S.)   848.  ,  ,      ^ 

Eight  of  court  to  decide  question  as  to  quickest 
means  of  stopping  train  as  a  matter  of  common 
knowledge.    See  note   14  L.  R.  A.    (N.   S.t    262. 

"Ri^ht  to  take  judicial  notice  of  decree  in  pro- 
ceeding to  punish  violation  of  same  as  contempt. 
See  note  24   L.   R.   A.    (N.   S.)    404. 

CODE  COMMISSIONERS'  NOTE.  Subd.  3. 
It  was  held  that  courts  will  not  take  judicial 
notice  of  a  private  act,  unless  offered  in  evi- 
dence.    Ellis  V.  Eastman,  32  Cal.  449. 

Subd.  5.  Courts  take  judicial  notice  of  the 
official  character  of  justices  of  the  peace  in  their 
own  states.  Ede  v.  Johnson,  15  Cal.  53.  Courts 
take  judicial  notice  of  the  fact  as  to  who  holds 
the  office  of  tax-collector  of  a  county  or  district, 
and  as  to  who  fill  the  various  county  offices 
within  their  jurisdiction,  and  of  the  genuineness 
of  their  signatures.  Wetherbee  v.  Dunn,  32  Cal. 
107. 

Subd.  8.  Courts  take  judicial  notice  of  the 
territorial  extent  of  the  jurisdiction  and  sover- 
eigntv  exercised  de  facto  by  their  own  govern- 
ment, and  of  the  local  divisions  of  the  country 
into  states,  counties,  cities,  towns,  or  the  like. 
People  V.  Smith,  1  Cal.  13;  Irwin  v.  Phillips,  5 
Cal.  140  ;  63  Am.  Dec.  113. 
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CHAPTER  II. 

WITNESSES. 


1878.  Witnesses  defined. 

1879.  All    persons    capable    of    perception    and 

communication  may  be   witnesses. 

1880.  Persons  who  cannot  testify. 

1881.  Cases    in    which    witnesses    may    not    be 


examined. 
§  1882.    When    privileged    persons    must    testify. 

[Repealed.  ] 
§  1883.     Judge  or  a  juror  may  be  witness. 
I  1884.     When  an  interpreter  to  be  sworn. 


§  1878.  Witnesses  deJ&ned.  A  witness  is  a  person  whose  declaration 
under  oath  is  received  as  evidence  for  any  purpose,  whether  such  declara- 
tion be  made  on  oral  examination,  or  by  deposition  or  affidavit. 

265.  A  person  who  has  made  a  dying 
declaration,  which  is  admitted  at  the  trial, 
is  not  a  "witness,"  either  within  the  defi- 
nition of  that  word  in  this  section,  or 
within  its  common  acceptation;  and  a  jury 
might  well  understand  that  an  instruction 
as  to  their  right  to  disregard  and  distrust 
the  testimony  of  "any  witness"  referred 
solely  to  those  who  had  testified  at  the 
trial,  particularly  when  a  separate  and 
distinct  instruction  was  given  as  to  the 
dying  declaration.  People  v.  Thomson,  14.5 
Cal.  717;  79  Pac.  435. 


Compare  post,  §  2002. 
Oral  examination.    Ante,  §  1846. 
General  rules  of.    Post,  §§  2042  et  seq. 
Deposition.    Post,  §§  2019-2038. 
Affidavit.    Post,  §§  22.09-2015. 

Legislation  §  1878.     Enacted  March  11,  1873. 

Witnesses,  who  are.  Convicted  felons 
are  competent  witnesses.  People  v.  Wil- 
lard,  92  Cal.  482;  28  Pac.  585.  An  inter- 
preter is  a  witness;  he  must  be  sworn,  and 
he  states,  under  oath,  what  the  witnesses 
say,  who  speak  in  a  foreign  language. 
People  V.  Lem  Deo,  132  Cal.  199;   64  Pac. 


Post,    §§ 


§  1879.  All  persons  capable  of  perception  and  communication  may  be 
witnesses.  All  persons,  without  exception,  otherwise  than  is  specified  in 
the  next  two  sections,  who,  having  organs  of  sense,  can  perceive,  and,  per- 
ceiving, can  make  known  their  perceptions  to  others,  may  be  witnesses. 
Therefore,  neither  parties  nor  other  persons  who  have  an  interest  in  the 
event  of  an  action  or  proceeding  are  excluded;  nor  those  who  have  been 
convicted  of  crime;  nor  persons  on  account  of  their  opinions  on  matters  of 
religious  belief;  although,  in  every  case  the  credibility  of  the  witness  may 
be  drawn  in  question,  as  provided  in  section  eighteen  hundred  and  forty- 
seven. 

testifying  in  their  own  suits,  or  where  they 
had  an  interest  in  the  subject-matter  in 
controversy;  it  was  not  intended  to  abro- 
gate the  rules  of  evidence  founded  upon 
reason  and  the  experience  of  ages,  nor  to 
break  down  a  rule  founded  on  decency, 
morality,  and  public  policy.  Estate  of 
Mills,  137  Cal.  298;  92  Am.  St.  Eep.  175; 
70  Pac.  91.  The  common-law  rule,  that 
interest  disqualified  any  person  from  being 
a  witness,  has  been  modified  by  statute  in 
this  state,  and  interest  is  no  longer  a  dis- 
qualification: the  disqualifications  are  only 
such  as  the  law  imposes.  Merriman  v. 
Wiekersham,  141  Cal.  567;  75  Pac.  180. 
The  evident  purpose  of  this  section  and 
§  1880,  post,  is  to  render  competent,  with 
certain  exceptions,  persons  incompetent  at 
common  law;  as,  parties  to  the  record,  and 
those  directl.v  interested  in  the  event  of 
the  action:  the  parties,  under  certain  cir- 
cumstances, excepted  from  the  general 
rule  established  by  the  code,  continue  in- 
competent, in  the  same  manner  and  to  the 
same  extent  that  all  parties  were  formerly 
incompetent  (Eoche  v.  Ware,  71  Cal.  375; 
60   Am.   Rep.   539;    12   Pac.   284;    Beal   v. 


Persons    incompetent    as    \sritnesseB. 
1880,  1881. 

Legislation  §  1879.  Enacted  March  11.  1873; 
based  on  Practice  Act,  §§  391,  392,  as  amended 
by  Stats.  1863,  p.  701,  which  read:  "Section  391. 
All  persons,  without  exception,  otherwise  than  as 
specified  in  this  chapter,  may  be  witnesses  in  any 
action  or  proceeding.  Facts  which  have  hereto- 
fore caused  the  e.xclusion  of  testimony,  may  still 
be  shown,  for  the  purpose  of  affecting  its  cred- 
ibility." "Section  392.  No  person  shall  be  dis- 
qualified as  a  witness  in  any  action  or  proceeding 
on  account  of  his  opinions  on  matters  of  religious 
belief,  or  by  reason  of  his  interest  in  the  event  of 
the  action  or  proceeding  as  a  party  thereto,  or 
otherwise;  but  the  party  or  parties  thereto,  and 
the  person  in  whose  behalf  such  action  or  pro- 
ceeding may  be  brought  or  defended,  shall,  except 
as  hereinafter  excepted,  be  competent  and  com- 
pellable to  give  evidence,  either  viva  voce,  or  by 
deposition,  or  upon  a  commission,  in  the  same 
manner  and  subject  to  the  same  rules  of  exam- 
ination as  any  other  witness,  on  behalf  of  himself, 
or  either  or  any  of  the  parties  to  the  action  or 
proceeding." 

Common  law,  how  modified  by  section. 

The  code  has  swept  away  nearly  all  of  the 
disqualifications  which  had  rendered  per- 
sons incompetent  as  witnesses.  Ex  parte 
Carpenter,  64  Cal.  267;  30  Pac.  816.  This 
section  was  enacted  to  abrogate  the  com- 
mon-law rule,  which  excluded  parties  from 
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be  punished  as  for  contempt,  and  Ms  cona- 
plaint  or  answer  may  be  stricken  out. 
Wright  V.  Superior  Court,  139  Cal.  469; 
73  Pac.  145.  A  witness  cannot  be  im- 
peached by  evidence  showing  him  to  be  a 
person  without  religious  belief.  People  v. 
Copsev.  71  Cal.  548;  12  Pac.  721. 

Who  are  incompetent.  Before  a  person 
can  be  held  incompetent,  or  his  testimony 
excluded,  it  must  appear  that  he,  or  the 
matter  upon  which  he  is  to  be  examined  is 
within  the  exceptions  in  S§  l°«^^_i''°.^' 
post.  Poulson  V.  Stanley,  122  Cal.  6oo;  6b 
Am.  St.  Rep.  73;  55  Pac.  605. 

incompetency  of  witness  because  of  race  re^ 
ligious  belief  or  previous  condition.    See  note  93 

^"lieligious  belief  as  affecting  competency  oi  wit- 
ness. See  notes  12  Ann.  Cas.  15o;  42  1^.  K.  a. 
553-    23    L.  B.   A.    (N.   S.)    1023 

Competency  of  Chinaman  or  Japanese  as  wit- 
ness.   See  notes   18   Ann    Cas.   563.   891. 

Competency  and  propriety  as  witness  of  attor- 
ney  trying   his   own    case.     See    note    Ann.    Las. 

^ ^Competency  of  deaf  and  dumb  persons  as  wit- 
nesses.    See    note    24    L.    R.    A.    126. 

CODE  COMMISSIONEES'  NOTE.  See  §  1847, 
ante,  and  §  2051,  post. 


Stevens,  72  Cal.  451;  14  Pac.  186);  but 
there  is  nothing  in  this  section,  or  in 
§§  1880,  1881,  post,  making  a  party  to  an 
action,  whether  civil  or  criminal,  incompe- 
tent as  a  witness:  it  is  expressly  dec  ared 
that  they  are  not  excluded  or  rendered 
incompet'ent,  except  in  the  special  case 
mentioned  in  the  third  subdivision  ot 
§  1880,  post.    Ex  parte  Stice,    <0   Cal.  oi; 

11  Pac  459 

Effect  of  Interest  on  testimony.  The 
interest  of  a  witness  in  the  event  ot  an 
action  is  a  proper  matter  for  the  court  to 
consider  in  weighing  his  testimony.  Kip- 
perdan  v.  Weldv.  149  Cal.  667;  87  Pac.  276 

Who  are  competent.  The  tendency  ot 
the  modern  decisions  is  against  the  exclu- 
sion of  witnesses,  and  many  matters  which 
were  formerly  held  to  render  a  witness 
incompetent  now  only  go  to  affect  his 
credibilitv.  Peralta  v.  Castro,  6  Cal.  3o4. 
Thus  the  parties  to  an  action,  as  well  as 
other"  interested  persons,  may  be  witnesses 
compellable  to  give  testimony  in  an  action 
or  proceeding;  and  for  disobedience  to 
subpa-na,  or  refusal  to  be  sworn  or  answer 
as  a  wi'.ness,  the  party  to  the  action  may 

§  1880.     Persons  who  cannot  testify.     The  following  persons  cannot  be 

""'l  Iho'se  who  are  of  unsound  mind  at  the  time  of  their  production  for 

'^2"'Sindren  under  ten  years  of  age,  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  respecting  which  they  are  examined,  or  of 

"f  P^Vtieroll'signors  of  parties  to  an  action  or  proceeding,  or  persons 
inthose  beha  f  an  action  or  proceeding  is  prosecuted,  agamst  an  executor 
or  administrator  upon  a  claim,  or  demand  against  the  estate  of  a  deceased 
Terso"  as  to  any  matter  or  fact  occurring  before  the  death  of  such  deceased 

Persons  of  unsound  mind.     Interest   is 
no  longer  a  disqualification:   the  disquali- 
fications are  only  such  as  the  law  imposes. 
Eipperdan  v.  Weldy,  149  Cal.  667;  87  Pac. 
276.     The    term    "unsound    mind,"    in    the 
first  subdivision  of  this  section,  means  un- 
sound  in   fact;    it   has   no   reference   to   a 
judicial  declaration  of  unsound  mind;   an 
insane  person  is  competent  to  be  a  witness, 
if  he  understands  the  nature  of  an  oath, 
and   has   sufficient   mental   power   to    give 
a  correct  account  of  what  he  has  seen  or 
heard.    Clements  v.  McGinn,  4  Cal.  Unrep. 
163;    33    Pac.    920.     Mere    streaks    of    in- 
sanity are  not  sufficient  to  render  a  wit- 
ness   incompetent;    and    delusions    affect, 
not   the    competency,   but   the    credibility, 
of  the  witness;  competency  is  determined 
by  the  trial  court,  and  is  not  a  matter  of 
review.   People  v.  Tyree,  21  Cal.  App.  701; 
132   Pac.   784.     The   determination    of   the 
competency  of  an  insane  person  as  a  wit- 
ness is  left  almost  wholly  to  the  discretion 


person. 

Legislation  §  1880.  1.  Enacted  March  11, 
1872 :  based  on  Practice  Act,  §  394,  as  amended 
bv  stats  1863,  p.  60.  which  read:  "The  following 
persons  shall  not  be  witnesses  :  First  Those  who 
are  of  unsound  mind  at  the  time  of  heir  produc- 
tion for  examination.  Second..  .Children  ude' 
ten  years  of  age,  who,  in  the  opinion  of  the  court, 
appear  incapabl^  of  receiving  just  impressions  of 
X  facts  respecting  which  they  are  examined, 
or  of  relating  them  truly.  Third..  Mongolians 
Chinese,  or  Indians,  or  persons  having  one  nalfo' 
more  of  Indian  blood,  in  an  action  or  proceeding 
wherein  a  white  person  is  a  party.  Fourth.  Per- 
Tons  against  whom  judgment  has  been  rendered 
upon  a^  conviction  for  a  felony,  unless  Pardoned 
bv  the  governor,  or  such  judgment  has  been  re- 
versed on  appeal."  When  §  1880  ^^s  enacted  m 
1872  (1)  in  introductory  paragraph,  shall  no i 
was  changed  to  "cannot"  after  "persons  :  (2) jn 
Rubd  2  "in  the  opinion  of  the  court"  was  omit- 
ted after  "who";  and  (3)  subds.  3  and  4  omitted, 
the  section  then  ending  with  subd.  2 

2.  Amended  by  Code  Amdts.  187?."'^.'^' P;  ^l' 
addin"  subd.  3,  which  then  read:  "Parties  to  an 
action"  or  nroce^ding.  or  in  whose,  behalf  an  action 
or  proceeding  is  prosecuted,  against  an  execAitor 
or  an  administrator,  upon  a  c  aim  or  demand 
against  the  estate  of  the  deceased 

"i      Amended  bv  Code  Amdts.   1880,  p.  ll.i. 

4.'  ASendment^by  Stats.  1901,  p.  242;  un- 
constitutional.   See  note  ante,  §  5. 
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of  the  trial  court.  People  v.  Harrison,  18 
Cal.  App.  288;  123  Pac.  200.  The  ruling 
of  the  court  upon  an  objection  to  the  com- 
petency of  a  witness,  made  under  the  first 
subdivision  of  this  section,  is  subject  to 
review;  but  rulings  as  to  the  competency 
of  children,  under  the  second  subdivision, 
are  not  reviewable.  People  v.  Harrison,  18 
Cal.  App.  288;  123  Pac.  200. 

Infants  competent  when.  Whether  an 
infant  is  incompetent,  on  account  of  his 
age,  is  a  question  within  the  discretion 
of  the  court;  and  where  the  court  deter- 
mines that  he  is  competent,  the  weight  and 
effect  of  his  testimony  is  properly  left  to 
the  jury.  People  v.  Bradford,  1  Cal.  App. 
41;  81  Pac.  712.  It  is  within  the  discre- 
tion of  the  court  to  admit  the  testimony 
of  a  female  child,  nine  years  of  age,  upon 
whom  an  offense  is  charged  to  have  been 
committed.  People  v.  Stouter,  142  Cal. 
146;  75  Pac.  780.  Thus,  it  is  for  the  court 
to  determine  the  competency,  as  a  wit- 
ness, of  a  child  under  ten  years  of  age; 
the  burden  is  upon  the  one  who  objects  to 
the  witness,  to  show  that  the  child  is  in- 
capable; and  the  court's  ruling  will  not 
be  disturbed  (People  v.  Gregory,  8  Cal. 
App.  738;  97  Pac.  912);  and  a  boy  six 
years  of  age  may,  in  the  discretion  of  the 
court,  be  allowed  to  testify.  People  v. 
Swist,  136  Cal.  520;  69  Pac.  *223.  The  de- 
termination of  a  judge,  that  a  boy  under 
ten  years  of  age  is  competent  as  a  witness, 
after  examination  upon  objection  raised 
to  his  competency,  is  not  subject  to  re- 
view; and  the  fact  that  the  testimony  of 
the  child  differed  from  that  of  other  wit- 
nesses is  not  prima  facie  evidence  of  in- 
competency. People  V.  Craig,  111  Cal.  460; 
44  Pac.  186". 

Parties  to  actions  against  estate  of  de- 
ceased person.  The  third  subdivision  of 
this  section  cannot  be  construed  as  pro- 
hibiting an  executor  from  calling  a  party 
to  the  action  to  testify  in  behalf  of  the 
estate.  Chase  v.  Evoy,  51  Cal.  618.  The 
manifest  object  and  purpose  of  the  third 
subdivision  is  to  put  the  plaintiff  and  the 
deceased  on  an  equal  footing  in  respect 
to  the  testimony  of  third  persons  as  to 
admissions  not  made  in  the  presence  of 
the  deceased.  Stuart  v.  Lord,  138  Cal.  672; 
72  Pac.  142.  The  third  subdivision  ap- 
plies only  to  actions  upon  claims  or  de- 
mands against  the  decedent,  which  might 
have  been  enforced  against  him,  in  his  life- 
time, by  personal  action  for  the  recovery 
of  money,  and  upon  which  a  money  judg- 
ment could  have  been  obtained  (Wadleigh 
V.  Phelps,  149  Cal.  627;  87  Pac.  93;  Fur- 
man  V.  Craine,  18  Cal.  App.  41;  121  Pac. 
1007) ;  and  not  only  to  parties  who  have 
an  interest  adverse  to  the  estate,  but  also 
to  all  nominal  parties  to  the  action  (Blood 
V.  Fairbanks.  50  Cal.  420);  and  the  pur- 
pose of  the  third  subdivision  is  to  prevent 


parties  from  testifying  to  matters  tending 
to  establish  the  claim  or  demand  against 
the  estate  of  the  deceased,  and  not  to 
prevent  their  testifying  to  other  matters 
which  may  arise  incidentallv.  Knight  v. 
Euss,  77  Cal.  410;  19  Pac.  "698;  but  see 
Moore  v.  Schofield,  96  Cal.  486;  31  Pac. 
532;  Stuart  v.  Lord,  138  Cal.  672;  72  Pac. 
142.  The  language  in  the  third  subdi- 
vision, "any  matter  or  fact  occurring  be- 
fore the  death  of  the  deceased,"  applies 
to  things  occurring  without  his  presence, 
as  well  as  to  those  in  which  he  may  have 
participated.  Stuart  v.  Lord,  138  Cal.  672; 
72  Pac.  142.  The  third  subdivision  applies 
only  to  actions  upon  such  claims  or  de- 
mands against  the  estate  of  the  decedent 
as  might  have  been  enforced  against  him 
in  his  lifetime  by  personal  action  for  the 
recovery  of  money,  and  upon  which  a 
money  judgment  could  have  been  rendered 
(Wadleigh  v.  Phelps,  149  Cal.  627;  87  Pac. 
93) ;  but  it  does  not  apply  in  an  action 
against  the  executor  of  the  deceased,  to 
enforce  a  resulting  trust  in  real  estate 
(Myers  v.  Eeinstein,  67  Cal.  89;  7  Pac. 
192),  even  though  it  incidentally  involves 
proof  of  a  contract  between  the  plaintiff 
and  a  third  person,  also  deceased,  made 
during  the  life  of  the  latter  (Tyler  v. 
Mayre,  95  Cal.  160;  27  Pac.  160;  30  Pac. 
196);  nor  does  it  apply  in  an  action 
against  the  executor  to  have  a  deed,  abso- 
lute in  form,  decreed  to  be  a  mortgage 
(Wadleigh  v.  Phelps,  149  Cal.  627;  87  Pac. 
93) ;  nor  in  an  action  against  the  executor 
to  establish  the  fact  that  the  land  sued 
for  never  became  a  part  of  the  estate  of 
the  deceased  (Calmon  v.  Sarraille,  142  Cal. 
638;  76  Pac.  486);  nor  in  an  action  by  a 
widow  to  quiet  title  to  land,  conveyed  to 
her  by  her  husband  during  his  lifetime, 
against  his  executor  (Paulson  v.  Stanley, 
122  Cal.  655;  68  Am.  St.  Rep.  73;  55  Pac. 
605);  nor  in  an  action  by  a  husband  to 
quiet  title  to  land,  jointly  conveyed  to 
him  and  his  deceased  wife,  against  her 
executor,  as  being  community  property 
belonging  to  the  husband  (Bollinger  v. 
Wright,  143  Cal.  292;  76  Pac.  1108);  nor 
in  an  action  against  the  executor  to  estab- 
lish a  partnership  in  a  mine  (Bernardis 
v.  Allen,  136  Cal.  7;  68  Pac.  110);  nor  in 
an  action  against  the  executor  to  enforce 
a  mechanic's  lien,  where  the  buildings  were 
erected  by  the  deceased  in  his  lifetime 
(Booth  v.  Pendola,  88  Cal.  36;  23  Pac. 
200) ;  nor  in  an  action  by  the  executor  on 
a  claim  in  favor  of  the  estate  (Sedgwick 
V.  Sedgwick,  52  Cal.  336;  McGregor  v. 
Donelly,  67  Cal.  149;  7  Pac.  422);  nor  in 
an  action  by  an  indorsee  of  a  firm,  one  of 
the  members  of  which  is  deceased,  and  who 
was  also  a  payee  and  indorser  of  the  note, 
against  a  co-payee  and  co-indorser  of  the 
note,  upon  his  liability  as  indorser  (Mc- 
Pherson    v.    Weston,   85    Cal.   90;    24    Pac. 
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733)-  nor  in  an  action  a?? Inst  the  execu- 
tor, not  technically  founded  upou  a  claim 
against  the  estate  (Bernardis  v.  Allen  lo6 
Cal  7;  68  Pac.  110);  nor  to  the  applica- 
tion of  a  partv  for  a  family  allowance 
(Estate  of  McCausland,  52  Cal.  568) ;  nor 
to  persons  who  are  merely  employed  by 
the  parties,  or  the  assignors  of  parties, 
to  an  action  against  the  executor  (City 
Savings  Bank  v.  Enos,  135  ^al.  16-  ;  b7 
Pac.  52) ;  nor  to  the  officers  or  stockhold- 
ers of  a  corporation.  Merriman  v.  \\  icker- 
sham,  141  Cal.  567 ;  75  Pac.  ISO. 

Evidence  competent  to  prove  claim,     in 
an   action   againsf  the  executor    books  ot 
account    kept    by    the    deceased     may    be 
looked  to  for  evidence  of  the  negative  fact 
of   the  non-pavment  of  the  plaintiffs  ac- 
count by  the  deceased  in  his  lifetime;  ana 
the  foundation  for  the  introduction  of  such 
account-books,  if  kept  by  the  plaintiff  for 
the  deceased,  may  be  laid  by  his  own  tes- 
timonv,  notwithstanding  the  inhibition  ot 
the    third    subdivision.      Cowdery    v.    Me- 
Chesney,   124  Cal.  3G3;   57  Pac    2_1.     The 
plaintiff  in  an  action  against  the  executor 
of   the   deceased   is  not  prevented   by   the 
third  subdivision  from  testifying  as  to  the 
correctness  of  books  of  account  which  had 
been  wholly  kept  by  him,  preparatory  to 
their   introduction   in   evidence.     Koche   v 
Ware,   71   Cal.   375;    60   Am.   Rep.   o..9;    12 
Pac    284      An  instruction   to  the   jury  in 
the  "language,   substantially,   of   the   third 
subdivision  is  proper.    Rooker  v.  Samuels, 
10  Cal.  App.  227;  101  Pac.  689. 

Qualified  witnesses,  who  are.     An  officer 
of  a  corj^oration,  and  one  of  its  principal 
stockholders,  is  not  disqualified  as  a  wit- 
ness   under   the   third   subdivision   ot   this 
section,   as   being  a  party   to   the   action; 
and  where  it  is  not  established  that  he  is 
a   person    in    whose   behalf   the    action   is 
prosecuted,   his   testimony   to  facts  occur- 
ring before  the   death  of  the  deceased  is 
properly   admitted.    Merriman  v.   ^VicKer- 
Sam,   141   CaL   567;    75   Pac.   180.  .  In   an 
action  by  a  bank  against  an  adminis.r..or 
upon  a  money  demand,  the  officers  ot  th. 
bank  are  not  disqualified,  under  the  third 
subdivision;  and  the  books  of  account  ot 
the  bank   are.  admissible,  and  the  officers 
are    competent    to    make   the    prelimmaiy 
proof  of  such  books.   City  Savings  Bank  v. 
Cs,  135  Cal.  167;  67  Pac.  52.     A  witness 
who    has    assigned    all    his    interest    m    a 
Sse,   and  in   a  business  upon  the  leased 
premises,   before     a     fire     destroying    the 
leased  property,  is  not  an   assignor   ot   a 
cause   0?   auction  for  breach  of  a  contrac 
of  the  lessor,  made  after  such  ^^e    ^ml  is 
not  disqualified  to  testify  to  events  occur 
ring  before  the  death  of  the  lessor^    1  r e y 
V   Vignier,  145  Cal.  251;  78  Pac.  /33.     Un- 
der the  third  subdivision,  it  is  only  parties 
who   assert   claims  against  an  estate  who 
are   rendered  incompetent  to   testify,   the 


word  "parties"  does  not  refer  to  the  execu- 
tor or  a.lministrator,  unless  he  is  so  assert- 
ing  a  claim  (Todd  v.  Martin,  4  Cal.  Unrep. 
8C5;  37  Pac.  872;  Furman  v.  Crame,  18 
Cal  App.  41;  121  Pac.  1007);  and  the 
plaintiff  cannot  testify  that  a  paper  show- 
in<^  a  debt  from  the  decedent  to  him  was 
unpaid  at  decedent's  death.  Robinson  v. 
Duoan,  4  Cal.  Unrep.  472;  35  Pac  902. 
In  an  action  by  an  executor  to  qu.et  title 
to  land,  which  involved  the  genuineness  ot 
a  deed  of  gift,  the  grantee  is  a  competent 
witness  to  testify  to  conversations  had 
with  the  grantor  in  his  lifetime.  Geruon  v. 
Sisson,  21  Cal.  App.  123;  131  Pac.  85. 

Competent  testimony.     The  introduction 
of  a  note,  with  the  indorsements  of  pay- 
ments  made   thereon   by   the   decedent,   is 
not   making   the   decedent   a   witness,   and 
the     third     subdivision     does     not     apply. 
Locke   v.   Klunker,   123   Cal.   231;   55   Pac. 
993.     In  an  action  by  an  attorney  at  law 
against  the  executor,  for  professional  ser- 
vices rendered  to  the  deceased,  the  plain- 
tiff  mav  testifv   as  to  incidental   matters 
respecting  his  ipractice  and  income,  which 
cannot  be  said  to  have  occurred  before  the 
death   of   the    deceased    (Knight   v.   Russ, 
77   Cal.  410;   19  Pac.  698);  but  the  effect 
of  the  decision  in  this  case   ought  not  to 
he    extended    beyond    the    precise    point 
therein  involved.    Stuart  v.  Lord,  138  Cal. 
672-   72  Pac.   142.     In  an  action  on  a  re- 
iected  claim  against  the  estate  of  a  dece- 
dent,   a    letter    of    the    plaintiff    to    third 
persons,  bearing  directly  upou  the   trans- 
action in  controversy,  is  properly  admitted 
in    evidence    as    tending    to    discredit    the 
plaintiff's  claim.    Sanguiuetti  v.  Pellignni, 
9  Cal   App.  294;  83  Pac.  293.     In  an  action 
ao-ainst   the   estate   of   a   deceased   person, 
occuvrences    after   the    death    of   deceased 
parties  do  not  come  within  the  inhibition 
of    the    third    subdivision.     McMurray    v. 
Bodwell,   16  Cal.   App.  574;    117  Pac.  62,. 
The  evidence  of  the  plaintiff,  in  an  action 
to  redeem  mortgaged  property,  against  a 
deceased  mortgagor,  as  to  matters  of  tact 
occurring  before  his  death,  is  not  incompe- 
tent   under    the    thir.l    subdivision      ^^ad- 
leioh  V.  Phelps,  149  Cal.  62,;   8^   Pac.  93. 
Disqualified    witnesses,    who    are.     One 
who  has  rendered  services  to  the  deceased 
cannot   testify   as   to   any   matter   of   fact 
that  occurred  before  the  death  of  the  de- 
ceased, in  his  own  favor  or  in  favor  of  an 
assignee.     McGlew    v.    McDade,    146    Cal 
553-  80  Pac.  695.     A  daughter  cannot  tes- 
tify as  to  the  terms  of  a  contract  between 
herself  and  her  deceased  mother,  whereby 
the     latter     promised    to    compensate    the 
daughter    for    services    rendered    to    the 
mother     during     the    Matter's    last    illness. 
Wood  V.  James.  15  Cal.  App.  2o3;  114  Pac. 
587      The  testimony  of  a  married  woman, 
in  an  action  by  her  against  the  estate  of 
her    deceased     employer,    concerning    the 
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course  of  conduct  of  herself  and  husband 
with  respect  to  her  earnings,  relating  to 
matters  of  fact  occurring  in  the  lifetime  of 
the  deceased,  is  inadmissible,  under  the 
third  subdivision.  Kaltschmidt  v.  Weber, 
145  Cal.  596;  79  Pac.  272.  A  witness  who 
has  an  interest  in  a  claim  in  a  suit  against 
the  estate  of  the  decedent,  to  the  extent 
of  a  commission  expected  for  services  as 
an  agent  of  the  plaintiff,  and  who  acknowl- 
edges in  writing  that  he  is  jointly  inter- 
ested with  plaintiff  in  the  contract  sued 
upon,  is  disqualified,  under  the  third  sub- 
division (Uhlhorn  v.  Goodman.  84  Cal.  1S5; 
23  Pac.  1114) ;  and  the  plaintiff  in  an  ac- 
tion against  the  estate  of  a  deceased  per- 
son, being  incompetent  to  testify  as  to  any 
fact  occurring  prior  to  the  death  of  such 
person,  is  incompetent  to  contradict  the 
evidence  of  a  witness  as  to  admissions 
made  bv  him  prior  to  such  death.  Stuart 
V.  Lord,"  138  Cal.  672;  72  Pac.  142.  Where 
one  of  two  joint  obligors  dies  after  suit 
brought  against  them,  and  his  executor  is 
substituted,  who,  in  his  answer,  denies  the 
obligation,  neither  the  plaintiff  nor  the 
surviving  obligor,  against  whom  judgment 
by  default  has  been  rendered,  is  competent 
as  a  witness,  upon  the  trial  of  the  issues 
raised  by  the  executor,  to  prove  the  obli- 
gation, or  to  testify  to  any  facts  which 
occurred  prior  to  the  death  of  the  deceased 
obligor.  Moore  v.  Schofield,  96  Cal.  486; 
31  Pac.  532. 

Incompetent  testimony.  The  deposition 
of  a  plaintiff,  in  an  action  against  the 
executor,  cannot  be  read  in  evidence  since 
the  amendment  of  this  section  in  1874, 
even  if  it  was  taken  before  the  passage  of 
such  amendment.  Mitchell  v.  Haggen- 
meyer,  51  Cal.  108.  Testimony  allowed  to 
be  given  by  a  plaintiff  to  prove  facts  con- 
stituting a  claimed  estoppel,  occurring 
prior  to  the  death  of  the  defendant,  in  vio- 
lation of  this  section,  in  order  to  evade 
the  requirement  of  the  presentation  of  a 
claim  against  the  estate,  is  erroneously 
admitted:  the  statute  cannot  be  thus 
evaded.  Frazier  v.  Murphy,  133  Cal.  91; 
65  Pac.  326.  Where,  upon  the  objection 
of  the  defendant,  the  testimony  of  the 
plaintiff  as  to  an  agreement  between  him 
and  his  deceased  father  was  excluded,  the 
defendant  cannot  be  heard  to  claim,  upon 
appeal,  that  the  judgment  should  be  re- 
versed for  want  of  such  testimony.  Harp 
v.  Harp,  136  Cal.  421;  69  Pac.  28. 

Statute  of  limitations  applied  how. 
Where  an  action  to  enforce  an  agreement 
to  convey  more  land  than  was  described 
in  a  deed  was  delayed  more  than  seven 
years,  and  until  after  the  distribution  of 
the  estate  of  the  deceased  vendor,  and  was 
brought  against  his  distributees,  so  as  to 
avoid  the  incompetency  of  the  plaintiff  to 


testify  against  the  estate,  the  statute  of 
limitations  applies.  Nicholson  v.  Tarpey, 
124  Cal.  442;  57  Pac.  457. ' 

Competency  of  assignor  against  co-de- 
fendant. A  plaintiff's  assignor,  though 
not  a  competent  witness  in  an  action 
against  the  representative  of  the  deceased, 
is  competent  to  testify  against  his  co- 
defendant,  against  whom  a  several  judg- 
ment might  be  rendered.  Shain  v.  Forbes, 
82  Cal.  5'77;  23  Pac.  198. 

"Claim  or  demand  against  the  estate  of 
the  deceased,"  definition  of.  See  note  ante, 
§  1643. 

Action  upon  rejected  claim  against  es- 
tate of  deceased  person.  See  notes  ante, 
§§1500,1867. 

Incompetency  of  witness  through  insanity,  in- 
toxication or  absence  of  memory.  See  note  35 
Am.    Rep.    291. 

Admissibility  of  evidence  of  insane  witness. 
See    note    28    Am.    St.    Rep.    942. 

Competency  of  insane  persons  as  witnesses. 
See  notes  128  Am.  St.  Rep.  942:  37  L.  R.  A.  423. 

Competency  of  children  as  witnesses.  See  notes 
124  Am.  St.  Rep.  296;  14  Ann.  Cas.  7;  19 
L.    R.    A.    606. 

Competency  of  plaintiff  as  witness  in  action  by 
physician  against  decedent's  estate  for  services 
rendered  to  decedent.    See  note  8  Ann.  Cas.  147. 

Competency  of  officer,  stockholder,  or  agent  of 
corporation  to  testify  as  to  transactions  or  com- 
munications with  decedent.  See  note  9  Ann.  Cas. 
181. 

Competency  of  co-party  of  decedent's  repre- 
sentative to  testify  as  to  transaction  with  dece- 
dent.    See  note   17  Ann.   Cas.   216. 

Witnessing  execution  of  deed;  will,  or  other 
instrument  as  transaction  with  decedent  within 
rule  excluding  testimony  relating  thereto.  See 
note   Ann.   Cas.   1913A,   939. 

Admissibility  after  death  of  adversary  of  tes- 
timony or  deposition  of  party  given  or  taken 
before  the  former's  death  and  relating  to  a  per- 
sonal transaction  with  him.  See  note  14  L.  R.  A. 
(N.   S.),   488. 

May  statutory  rule  excluding  testimony  of 
transaction  with  deceased  person  by  party  or  par- 
son in  interest  be  invoke<l  against  estate  of  dece- 
dent or  person  claiming  under  the  estate.  See 
note  42   L.  R.   A.    ( N.   S. )    30.t. 

Waiver  by  personal  representative  of  incom- 
petency of  witness  to  testify  to  transaction  with 
decedent.     See   note   Ann.   Cas.    1913A,    682. 

Competency  of  a  party  to  deny  a  transaction 
with  a  person  since  deceased.  See  notes  21 
L.  R.   A.    (N.   S.)    755:    42   I-.  R.   A.    (N.   S. )    298. 

CODE  COMMISSIONERS'  NOTE.  "There  is 
no  precise  age  within  which  children  are  e.xpludud 
from  testifying.  Their  competency  is  to  be  de- 
termined, not  by  their  age,  but  by  the  degree 
of  their  understanding  and  knowledge.  It  is 
essential  that  they  should  possess  sufficient  in- 
telligence to  receive  just  impressions  of  the  facts 
respecting  which  they  are  examined,  sufficient 
capacity  to  relate  them  correctly,  and  sufficient 
instruction  to  appreciate  the  nature  and  obliga- 
tion of  an  oath.  It  is  for  the  court  to  decide 
the  question  of  their  competency,  when  they  are 
offered  as  witnesses.  If  over  fourteen  years  of 
age,  the  presumption  is,  that  they  possess  the 
requisite  knowledge  and  understandins,  i^ut  if 
under  that  ago,  the  presumption  is  otherwise,  and 
it  must  be  removed  upon  their  examination  by 
the  court,  or  under  its  direction  and  in  its  pres- 
ence." See  People  v.  Bernal,  10  Cal.  66;  Bra- 
zi.r's  Case,  1  Loach,  238:  People  v.  McNair,  21 
Wend.  609;  Commonwealth  v.  Hutchinsan,  10 
Mass.  225;  Jackson  v.  Gridley,  18  .Johns.  98, 
104-  Den  v.  Vancleve,  5  N.  J.  L.  765;  Rex  v. 
Williams,  7  Carr.  &  P.  320;  1  East  P.  C,  p.  442. 


§  1881.     Cases  in  which  witnesses  may  not  be  examined.     There  are  par- 
ticular relations  in  which  it  is  the  policy  of  the  law  to  encourage  confidence 
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and  to  preserve  it  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his  wife  without  her 
consent ;  nor  a  wife  for  or  against  her  husband,  without  his  consent ;  nor 
can  either,  during  the  marriage  or  afterwards,  be,  without  the  consent  of 
the  other,  examined  as  to  any  communication  made  by  one  to  the  other  dur- 
ing the  marriage;  but  this  exception  does  not  apply  to  a  civil  action  or  pro- 
ceeding by  one  against  the  other,  nor  to  a  criminal  action  or  proceedings 
for  a  crime  committed  by  one  against  the  other;  or  in  an  action  brought  by 
husband  or  w4fe  against  another  person  for  the  alienation  of  the  affections 
of  either  husband  or  wife  or  in  an  action  for  damages  against  another  per- 
son for  adultery  committed  by  either  husband  or  wife. 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  examined  as 
to  any  communication  made  by  the  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  professional  employment;  nor  can  an  attorney's  secretary, 
stenographer,  or  clerk  be  examined,  without  the  consent  of  his  employer, 
concerning  any  fact  the  knowledge  of  which  has  been  acquired  in  such 
capacity. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  person  mak- 
ing the  confession,  be  examined  as  to  any  confession  made  to  him  in  his 
professional  character  in  the  course  of  discipline  enjoined  by  the  church  to 
which  he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  consent  of  his 
patient,  be  examined  in  a  civil  action  as  to  any  information  acquired  in 
attending  the  patient,  which  was  necessary  to  enable  him  to  prescribe  or  act 
for  the  patient :  provided,  however,  that  after  the  death  of  the  patient,  the 
executor  of  his  will,  or  the  administrator  of  his  estate,  or  the  surviving 
spouse  of  the  deceased,  or,  if  there  be  no  surviving  spouse,  the  children  of 
the  deceased  personally,  or.  if  minors,  by  their  guardian,  may  give  such  con- 
sent, in  any  action  or  proceeding  brought  to  recover  damages  on  account 
of  the  death  of  the  patient,  caused  by  the  negligent  or  wrongful  act  of 
another. 

5.  A  public  officer  cannot  be  examined  as  to  communications  made  to  him 
in  official  confidence,  when  the  public  interest  would  suffer  by  the  disclosure. 

Husband  and  wife.    Sfe  Pen.  Code,  §  1322.  ined  as  a  witness  as  to  any  information  acquired 

in  attending  the  patient,  which  was  necessary  to 

Legislation    g    1881.      1.  Enacted     March     11,  enable  him  to  prescribe,  or  act,  for  the  patient; 

1872;  based  on  Practice  Act,   §   395  as  amended  provided,    however,    in    any    suit,    or    prosecution, 

by   Stats.    1863,   p.    771.    §    396,    §    397.    §    398   as  against   a  physician,   or  surgeon,   for  malpractice, 

•amended  by  Stats.  1861,  p.  305.  and  §  399,  which  if    the    patient,    or    party,    suing,    or   prosecuting, 

read:    "Section    395.      A   husband   may   be   a   wit-  shall    give    such    consent,    and    any    such    witness 

ness  for  or  against  his  wife,   and   a  wife   may   be  shall  give  testimony,  then  such  physician,  or  sur- 

a  witness  for   or  against  her  husband,   and  where  geon,  defendant,  may  call  any  other  physicians,  or 

husband  and  wife  are  parties  to  an  action  or  pro-  surgeons,    as    witnesses,    on    behalf    of    defendant, 

ceeding,  they,  or  either  of  them,  may  be  examined  without    the    consent    of    such    patient,    or    party, 

as  witnesses  in  their  own  behalf,  or  in  behalf  of  suing,  or  prosecuting."      "§  399.      A  public  officer 

each    other,    or    in    behalf    of    any    of    the    parties  shall    not    be    examined   as   a   witness    as    to    com- 

tliereto,  the  sair.e  as  any  other  witness;   but  this  munications    made    to    him    in    official    confidence, 

section  shall  not  apply  1o  cases  of  divorce,  neither  when  the  public  interest  would  suffer  by  the  dis- 

shall   any  husband  or  wife  be   competent  or  com-  closure."      The    changes    from    the    section    as    en- 

pellable    to    disclose    any   communication   made    to  acted  in  1872  are  noted  infra. 

him  or  her  by  the  other  "during  marriage."  "§396.  2.  Amended  by  Stats.  1893,  p.  301,  (1)  in 
An  attorney' or  counselor  shall  not,  without  the  subd.  1,  substituting  "afterward"  for  "after- 
consent  of  his  client,  be  examined  as  a  witness  as  w.irds,"  and  (2)  in  subd.  2.  after  "employment," 
[to]  any  communication  made  by  the  client  to  adding  'nor  can  an  attorney's  secretary,  stenog- 
him,  or  his  advice  given  thereon,  in  the  course  of  rapher,  or  clerk  be  examined,  without  the  consent 
professional  employment."  "§397.  A  clergyman  of  his  employer,  concerning  any  fact,  the  knowl- 
or  priest  shall  not,  without  the  consent  of  the  edge  of  which  has  been  acquired  in  such  capacity." 
person  making  the  confession,  be  examined  as  a  3.  Amendment  by  Stats.  1901,  p.  242;  un- 
witness  as  to  any  confession  made  to  him  in  his  constituli(ini>.l.  See  note  ante.  §  5. 
professional  character,  in  the  course  of  discipline  4.  Amended  by  Stats.  1907,  p.  87,  in  subd. 
enjoined  by  the  church  to  which  he  belongs."  1,  (1)  restoring  "afterward"  to  "afterwards," 
"Sec.  398.  '  A  licensed  physician,  or  surgeon,  shall  and  (2)  at  end,  adding,  "or  in  an  action  brought 
not,  without  the  consent  of  his  patient,  be  exam-  by   husband   or   wife   against   another  person   for 
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the  alienation  of  the  affections  of  eiilier  husband 
or  wife;  or  in  an  action  for  damages  against  an- 
other person  for  adultery  committed  by  either 
husband  or  wife." 

5.  Amended  by  Stats.  1911.  p.  113.5,  addiiis; 
the  proviso  in  subd.  4.  The  other  changes  (all 
probably  typographical  changes  without  warrant) 
are:  (1)  in  subd.  1,  (a)  the  insertion  of  a  comma 
after  "husband,"  before  "without  his  consent" ; 
(h)  the  substitution  of  "proceedings"  for  "pro- 
ceeding," before  "for  a  crime  committed";  (c) 
the  omission  of  a  semicolon,  after  "wife,"  before 
"in  an  action";  (2)  in  subd.  5,  the  substitution 
of   "public   interest"    for   "public  interests." 

Husband  and  wife.  The  first  subdivis- 
ion of  this  section  does  not  preclude  the 
people,  in  a  criminal  proceeding  against 
either  of  the  spouses,  from  proving  the 
statements  or  declarations  of  the  other,  if 
otherwise  admissible,  by  the  testimony  of 
a  witness  who  heard  them.  People  v.  Chad- 
wick,  4  Cal.  App.  63;  87  Pae.  3S-t.  The 
code  merely  makes  either  spouse  incompe- 
tent as  a  witness  in  an  action  or  proceed- 
ing against  the  other,  but  does  not  render 
their  statements,  elsewhere  given,  privi- 
leged against  being  shown  by  competent 
testimony.  People  v.  Chadwick,  4  Cal. 
App.  63;  87  Pac.  384.  Mental  condition 
'3  not  a  matter  of  communication;  conse- 
quently, a  divorced  wife  is  not  prohibited 
from  testifying,  as  an  "intimate  acquaint- 
ance," in  a  criminal  prosecution  against 
her  former  husband,  as  to  his  mental  con- 
dition. People  V.  Loper,  159  Cal.  6;  Ann. 
Cas.  1912B,  1193;  112  Pac.  720.  An  un- 
sealed and  uninclosed  letter  from  the  de- 
fendant in  a  criminal  case,  to  his  wife, 
stating  a  confession  of  the  offense  charged, 
delivered  by  him  to  an  officer  to  be  shown 
to  the  wife,  and  redelivered  by  her  to  the 
officer  at  his  request,  and  who  kept  the 
same  in  his  custody,  is  not  a  privileged 
communication  and  is  admissible  in  evi- 
dence against  the  defendant,  where  the 
wife  has  not  been  examined  as  to  a  privi- 
leged communication,  nor  as  a  witness 
against  her  husband.  People  v.  Swaile, 
12  Cal.  App.  192;  107  Pac.  134.  A  wife 
may  inaugurate  contempt  proceedings 
against  her  husband,  in  a  divorce  case, 
and  support  the  same  by  her  affidavit, 
without  violating  the  first  subdivision. 
Mitchell  V.  Superior  Court,  163  Cal.  423; 
125  Pac.  1061.  The  delivery  of  a  deed 
from  a  husband  to  a  wife  is  not  a  privi- 
leged "communication,"  within  the  mean- 
ing of  the  first  subdivision  of  this  section. 
Poulson  V.  Stanley,  122  Cal.  655;  68  Am. 
St.  Rep.  73;  55  Pac.  605. 

Spouse  incompetent  as  witness  when. 
The  second  subdivision  of  this  section 
sweeps  away  all  distinction  between  con- 
fidential and  other  communications  be- 
tween husband  and  wife,  and  extends  the 
privilege  to  any  communication  made  by 
one  to  the  other  during  marriage  (People 
V.  Mullings,  S3  Cal.  138;  17  Am.  St.  Kep. 
223;  23  Pac.  229),  unless  consent  is  shown, 
or  the  cause  of  action  falls  within  the 
exceptions  of  the  first  subdivision.    Hum- 


phrey V.  Pope,  1  Cal.  App.  374;  82  Pac. 
223.  This  section,  and  §  1322  of  the  Penal 
Code,  must  be  construed  as  having,  prac- 
tically, an  identical  meaning;  and  so  con- 
strued, the  inhibition  of  testimony,  after 
the  marriage  is  dissolved,  extends  only  to 
communications  made  by  one  to  the  other. 
People  V.  Loper,  159  Cal.  6;  Ann.  Cas. 
1912B,  1193;  112  Pac.  720.  The  incompe- 
tency of  a  wife  to  testify  for  or  against 
her  husband,  in  a  criminal  case,  is  lim- 
ited, by  §  1322  of  the  Penal  Code,  to  cases 
in  which  one  or  both  are  parties.  People  v. 
Langtree,  64  Cal.  256;  30  Pac.  813.  No 
disclosure  can  be  forced  from  either 
spouse,  without  the  consent  of  the  one 
against  whom  the  disclosure  is  sought  to 
be  used:  the  privilege  applies  to  the  com- 
munication, however  its  disclosure  may  be 
sought.  People  v.  Mullings,  83  Cal.  138; 
17  Am.  St.  Rep.  223;  23  Pac.  229.  Con- 
versations between  husband  and  wife,  dur- 
ing the  marital  relation,  remain  privileged 
after  the  dissolution  of  the  marriage  by 
divorce.  People  v.  Mullings,  83  Cal.  138; 
17  Am.  St.  Rep.  223;  23  Pac.  229.  The 
deposition  of  the  wife  of  an  insane  per- 
son is  not  admissible  in  evidence.  Falk  v. 
Wittram,  120  Cal.  479;  65  Am.  St.  Rep. 
184;  52  Pac.  707.  A  statement  of  the 
opinion  of  the  wife  of  a  defendant  cannot 
be  received  in  evidence  against  her  hus- 
band. People  V.  Altmeyer,  135  Cal.  80;  66 
Pac.  974. 

Privilege  waived  how.  A  wife,  by  the 
examination  of  her  husband  as  a  witness 
in  her  behalf,  waives  her  objection  to  his 
examination  by  the  opposite  party  upon 
any  of  the  issues  in  the  action.  Steinburg 
V.  Meany,  53  Cal.  425. 

Admission  of  testimony  ground  for  re- 
versal when.  Where  the  testimony  of  the 
wife  of  the  plaintiff  was  admitted  without 
his  consent,  it  is  ground  for  reversal.  Fitz- 
gerald V.  Livermore,  2  Cal.  Unrep.  744; 
13  Pae.  167. 

Attorney  and  client.  Tie  provision  of 
the  second  subdivision  of  this  section  is 
merely  a  declaration,  without  any  substan- 
tial modification,  of  a  principle  that  has 
alv.'ays  obtained.  Murphv  v.  Waterhouse, 
113  Cal.  467;  54  Am.  St.  Rep.  365;  45  Pac. 
S66.  That  subdivision  is  intended  for  the 
protection  of  the  client,  and  to  encourage 
him  to  give  to  the  attorney  whom  he  con- 
sults the  fullest  information  concerning 
the  facts  upon  which  he  asks  the  attor- 
nev's  advice  or  action.  Hardy  v.  Martin, 
150  Cal.  341;  89  Pac.  111. 

Presumption  as  to  communications.  The 
presumption  is,  that  all  communications 
between  attorney  and  client  are  confiden- 
tial; but  this  presumption  may  be  re- 
butted. Sharon  v.  Sharon,  79  Cal.  633;  22 
Pae.  26,  131. 

Conimuuicatlons  privileged  when.  The 
testimony  of  an  attorney  who  testifies 
positively  that  he  was  not  the  attorney  of 
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the  party,  where  the  facts  testified  to  by 
him  show  that  he  was  not,  is  admissible. 
Sharon  v.  Sharon,  79  Cal.  633;  22  Pac.  26, 
131.     An    attorney,    who,    as    a    scrivener, 
drafted  a  legal  instrument  in  a  transaction 
between  parties,  may  testify  as  to  its  con- 
tents, where  the  facts  were  not  communi- 
cated to  him  as  an  attorney  for  a  client, 
and  the  instrument  has  been  lost;  the  rule 
of  privilege  does  not  exist  in  such  a  case. 
Delger   v.  Jacobs,   19   Cal.   App.    197;    125 
Pac.    258.     An    attorney   who   prepared    a 
deed   from    a    grantor   to    a    grantee   may 
testify  as  to  his  observation  of  the  gran- 
tor's  mental   condition,   without   divulging 
any  communications  between  himself  and 
his  client.    Oliver  v.  Warren,  16  Cal.  App. 
164;    116   Pac.   312.     A   conversation   with 
a  person,  who  is  an  attorney  at  law,  but 
who   is  not   acting  in   that   capacity   in   a 
particular  matter,  is  not  privileged,  and  a 
witness  may  testify  as  to  a  legal  opinion 
casually  expressed  by  such  attorney  in  re- 
ply  to   a   question   asked  him.    Finnell   v. 
Finnell,    156    Cal.    589;    134    Am.    St.    Eep. 
143;  105  Pac.  740.     Conversations  between 
an  attorney  and  a  third  party,  or  between 
third   parties,   in    the   presence    of    an   at- 
torney    and     client,     are     not    privileged. 
Sharon  v.  Sharon,  79  Cal.  633;  22  Pac.  26. 
Where  a  testator  requests  his  attorney  to 
sign  a  will  as  an  attesting  witness,  he,  in 
effect,  consents  that  whenever  the  will  is 
offered  for  probate  he  may  be  called  as  a 
witness  and  testify  to  any  facts  within  his 
knowledge,  necessary  to   establish  its  va- 
lidity,    and    waives    the     requirement     of 
secrecy.    Estate  of  Wax,  106  Cal.  343;  39 
Pac.  6'24;   Estate  of  Mullin,  110  Cal.  252; 
42  Pac.  645.     Where  there  is  a  latent  am- 
biguity as  to  the  identity  of  a  beneficiary 
under  a  will,  the  attorney  who  drew  the 
will  may  testify  to  the  instructions  given 
him  by  the  testator,  without  violating  the 
second  subdivision  of  this  section.    Estate 
of   Dominici,    151    Cal.    181;    90    Pac.   448. 
Where  an  attorney  is  acting  for  both  par- 
ties in  a  negotiation,  or  where  two  persons 
are    negotiating   together   in    the   presence 
of  the  attorney  of  one  of  them,  communi- 
cations made  in  the  hearing  of  both  par- 
ties are  not  priviVr^ed  within  the  second 
subdivision.    Murphv   v.   Waterhouse,    113 
Cal.  467;  54  Am.  St."Rep.  365;  45  Pac.  866. 
Evidence,  of   counsel   as   to   advice   to   his 
client,  given  at  the  instance  of  the  latter, 
is   admissible.     Wood   v.   Etiwauda   Water 
Co.,  147  Cal.  228;  81  Pac.  512.     Communi- 
cations made  by  a  third  party  to  an  at- 
torney are  not  privileged   as  confidential, 
unless   they   were   authorized   to   be   made 
by   the   party   for   whom   such    person   as- 
sumed to  act.    Sharon  v.   Sharon,   79   Cal. 
633;     22    Pac.    26,    131.     Communications 
made  by  the  wife   of   a  defendant   to   an 
attorney,  while  endeavoring,  without  suc- 
cess,   to    retain    him    as    counsel,    are   not 


privileged.  People  v.  Heart,  1  Cal.  App. 
166;  81  Pac.  1018.  The  inhibition  of  the 
second  subdivision  does  not  extend  to  com- 
munications between  the  attorney  and  per- 
sons having  social  or  business  relations 
with  his  client,  when  such  communications 
do  not  purport  to  be  conveyed  to  the  at- 
torney from  the  client,  nor  where  they 
are  the  representation  of  a  witness  as  to 
his  knowledge  of  the  transaction.  People 
V.  Heart,  1  Cal.  App.  166;  81  Pac.  1018. 

Communicatiou  not  privileged  when. 
Communications  to  an  attorney  must  bo 
confidential,  and  must  be  so  regarded, 
at  least  by  the  client,  at  the  time  they 
were  made,  in  order  to  be  privileged. 
Sharon  v.  Sharon,  79  Cal.  633;  22  Pac. 
26,  131.  The  communications  to  an  at- 
torney must  be  received  by  him  as  coun- 
sel for  the  party,  professional!}',  and  in 
the  course  of  business,  and  not  in  any 
other  way,  in  order  to  be  privileged. 
Sharon  v.  Sharon,  79  Cal.  633;  22  Pac.  26, 
131.  Where  a  party  offers  himself  as  a 
witness  in  his  own  behalf,  he  cannot  be 
cross-examined  as  to  communications  made 
to  his  attorney.  People  v.  Mullings,  83  Cal. 
138;  17  Am.  St.  Rep.  223;  23  Pac.  229. 
Communications  made  by  clients  to  their 
attornej^,  concerning  a  material  matter  of 
controversy  for  which  he  was  employed  in 
their  behalf,  during  the  existence  of  the 
relation  between  them,  are  privileged,  and 
are  not  admissible  against  the  clients 
without  their  consent.  Estate  of  Higgins, 
156  Cal.  257;  104  Pac.  6;  Hardy  v.  Mar- 
tin, 150  Cal.  341;  Si?  Pac.  111.  Where  the 
relation  of  attorney  and  client  existed 
when  communications  were  made  by  the 
client  to  the  attorney,  the  subsequent 
cessation  of  the  relation  does  not  make 
the  communications  admissible.  Hardy  v. 
Martin,  150  Cal.  341;  89  Pac.  111. 

Objection  made  how.  An  objection  to 
the  testimony  of  an  attorney,  that  "it  is 
not  shown  that  he  was  not  acting  in  the 
capacity  of  client  to  an  attorney,"  is  not 
sufficient  to  raise  the  question  of  his  com- 
petency to  testify.  Faylor  v.  Faylor,  136 
Cal.  92;  68  Pac.  482. 

Consent  given  how.  The  '^onscnt  of  a 
client  to  the  disclosure  of  communications 
made  by  him  to  his  attorney  may  be  im- 
plied, as  well  as  expressed.  Estate  of 
Nelson,  132  Cal.  182 ;  64  Pac.  294. 

Motion  to  strike  out  denied  when. 
Where  the  evidence  of  an  attorney,  as 
to  communications  with  his  client,  is  ob- 
jected to,  and  the  objection  is  withdrawn, 
a  motion,  made  afterwards,  to  have  the 
evidence  stricken  out  is  properly  denied. 
Estate  of  Wax,  106  Cal.  343;  39  Pac.  624. 

Clergyman  or  priest.  Whore  the  exami- 
nation of  a  Roman  Catholic  priest  was  con- 
fined to  facts  brought  to  his  knowledge  on 
a  preliminary  examination,  made  with  a 
view  to  learn  whether  the  person  was  in  a 
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proper  condition  of  mind  to  make  a  con- 
fession, the  communication  is  not  privi- 
leged. Estate  of  Toomes,  54  Cal.  509;  35 
Am.  Eep.  S3. 

Physician  and  patient.  The  rule  of  ex- 
clusion, by  the  precise  terms  of  the  fourth 
subdivision  of  this  section,  is  confined  to 
civil  actions;  and  while,  in  the  Penal  Code, 
the  provisions  of  this  section  are  adopted 
as  to  a  husband  and  wife,  yet  they  are  not, 
in  terms,  adopted  as  to  any  other  of  the 
professions  or  classes  enumerated.  Freel  v. 
Market  Street  etc.  Ey.  Co.,  97  Cal.  40;  31 
Pac.  730.  The  object  of  the  fourth  sub- 
division is  to  enable  the  patient  to  make  a 
full  statement  of  his  physical  infirmities  to 
his  physician,  with  the  knowledge  that  the 
law  recognizes  the  communications  as  con- 
fidential, and  guards  against  the  possibility 
of  his  feelings  being  shocked,  or  his  repu- 
tation tarnished  by  their  subsequent  dis- 
closure. Estate  of  Flint,  100  Cal.  391;  34 
Pac.  863.  The  communications  between  an 
architect  and  his  employer  are  not  confi- 
dential, within  the  meaning  of  this  section. 
Havens  v.  Donahue,  111  Cal.  297;  43  Pac. 
962. 

Information  privileged  when.  Any  dis- 
closure in  evidence  by  a  physician,  without 
the  consent  of  his  patient,  of  information 
acquired  as  a  physician,  and  necessary  to 
enable  him  to  prescribe  or  to  act  for  the 
patient,  violates  the  fourth  subdivision  of 
this  section.  Estate  of  Dolbeer,  153  Cal. 
663;  15  Ann.  Cas.  207;  96  Pac.  2C6;  Mur- 
phy V.  Board  of  Police  Pension  Fund 
Commrs.,  2  Cal.  App.  468;  83  Pac.  577. 
The  testimony  of  a  physician,  who  at- 
tended a  person  after  he  received  injuries 
which  caused  his  death,  as  to  knowledge 
of  such  injuries,  acquired  in  his  pro- 
fessional capacity,  is  inadmissible.  Kast  v. 
Santa  Ysabel  Gold  Mining  Co.,  136  Cal. 
256;  68  Pac.  771.  A  physician,  who  treated 
a  testator  professionally,  cannot  be  ex- 
amined as  to  the  latter's  mental  condition 
at  the  time  he  made  a  will.  Estate  of 
Sudan,  156  Cal.  230;  104  Pac.  442.  In  a 
proceeding  to  contest  a  will,  the  testimony 
of  the  attending  physician  of  the  testator, 
that  he  prescribed  for  him  for  mental 
trouble,  is  not  admissible  (Estate  of  Flint, 
100  Cal.  391;  34  Pac.  863);  and  the  testi- 
mony of  a  witness,  that  he  received  no 
information  about  the  patient,  except  as  a 
physician  to  enable  him  to  take  caie  of 
such  patient,  justifies  the  inference  that 
this  knowledge  "was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient," 
and  information  sought  as  to  his  mental 
condition  is  inadmissible  (Estate  of  Red- 
field,  116  Cal.  637;  48  Pac.  794);  but  the 
testimony  of  a  physician  in  attendance  on 
the  deceased,  as  to  his  mental  condition, 
not  based  upon  any  information  acquired 
in  attending  upon  him  as  a  patient,  is  ad- 
missible.   Estate  of  Black,  132  Cal.  392;  64 


Pac.  695.  The  principle  controlling  the 
communications  of  a  patient  to  his  physi- 
cian, preventing  his  heirs  from  waiving 
the  privilege  of  the  fourth  subdivision,  is 
directly  applicable  to  the  creditors  of  the 
deceased  patient.  Emmons  v.  Barton,  109 
Cal.  662;  42  Pac.  303  (decision  rendered 
before  the  amendment  of  1911). 

Unprivileged  when.  The  rule  as  to  privi- 
leged communications  between  physician 
and  patient  does  not  apply  in  criminal 
cases:  the  privilege  was  not  conferred  to 
shield  persons  charged  with  murder,  nor 
was  it  intended  to  be  used  as  a  weapon 
against  one  charged  with  crime  (People  v. 
Lane,  101  Cal.  513;  36  Pac.  16),  or  to  pro- 
tect the  murderer,  rather  than  to  shield 
the  memory  of  the  victim.  Freel  v.  Market 
Street  etc.  Ey.  Co.,  97  Cal.  40;  31  Pac.  730. 
A  deceased  person  is  not  a  patient,  within 
the  fourth  subdivision;  hence,  the  testi- 
mony of  a  physician  as  to  what  was  dis- 
closed by  an  autopsy  is  admissible.  Harri- 
son V.  Sutter  Street  Ey.  Co.,  116  Cal.  156; 
47  Pac.  1019.  A  physician,  who  treated 
the  deceased  immediately  after  he  was  in- 
jured, may  testify  as  to  whether  the  in- 
juries were  sufficient  to  cause  death,  with- 
out divulging  any  communications  between 
himself  and  his  patient.  Salmon  v.  Eath- 
jens,  152  Cal.  290;  92  Pac.  733. 

Privilege  waived  how.  The  fourth  sub- 
division of  this  section  was  created  for  the 
l">rotection  of  the  patient;  it  operates  upon 
the  physician  alone,  and  confers  a  personal 
privilege  on  the  patient,  which  may  be  ex- 
pressly or  impliedly  waived  by  him  in  per- 
son, or  by  an  agent  or  attorney  acting  in 
his  behalf.  San  Francisco  Credit  Clearing 
House  V.  MacDonald,  18  Cal.  App.  212; 
122  Pac.  964.  The  privilege  given  by  the 
fourth  subdivision  is  personal  to  the  pa- 
tient, and  may  be  waived  by  him.  Lissak 
V.  Crocker  Estate  Co.,  119  Cal.  442;  51 
Pac.  688.  Where  an  attending  physician, 
during  the  last  sickness  of  a  testator  was 
made  a  subscribing  witness  to  the  will, 
such  testator  waives  the  privilege  of  the 
fourth  subdivision,  and  the  testimony  of 
such  physician,  as  to  the  mental  sanity  and 
physical  condition  of  the  testator,  is  ad- 
missible. Estate  of  Mullen,  110  Cal.  252; 
42  Pac.  645.  Where  the  patient  calls  his 
physician  as  a  witness,  or  where  he  per- 
mits such  physician  to  give  testimony 
without  objecting  thereto,  there  is  a  waiver 
of  the  privilege  of  the  fourth  subdivision. 
Lissak  V.  Crocker  Estate  Co.,  119  Cal.  442; 
51  Pac.  688.  Where  the  testimony  of  a 
physician  was  objected  to  on  the  ground 
that  the  communication  was  privileged, 
but  a  written  waiver  and  consent  was 
afterwards  executed  and  the  testimony  ad- 
mitted, objection  cannot  afterwards  be 
made  thereto.  Guardianship  of  Daniels, 
140  Cal.  335;  73  Pac.  1053.  Where  the 
patient  once  consents  to  his  physician  tes- 
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tifying,  he  cannot,  after  the  testimony  has 
been  given,  revoke  the  consent  and  ask  to 
have  it  excluded.  Lissak  v.  Crocker  Estate 
Co.,  119  Cal.  442;  51  Pac.  688. 

Burden  of  proof.  The  burden  is  upon 
the  party  seeking  to  suppress  the  evidence, 
to  show  that  it  is  within  the  terms  of  the 
statute.  Sharon  v.  Sharon,  79  Cal.  Q?.3;  22 
Pac.  26. 

Objections  taken  how.  \Vhcre  the  evi- 
dence objected  to  is  absolutely  incompe- 
tent, the  general  objection  is  sufficient: 
the  objection  need  not  be  extended  to  the 
competencv  of  the  witness.  Humphrey  v. 
Pope,  1  Cal.  App.  374;  82  Pac.  223.  An 
objection,  that  a  medical  witness,  who  had 
testified  to  the  unsoundness  of  mind  of  the 
testatrix,  was  incompetent  under  the 
fourth  subdivision,  is  not  available  on  ap- 
peal, unless  objection  to  the  testimony  of 
the  witness  was  specifically  made  in  the 
trial  court  on  the  ground  that  the  witness 
acquired  his  information  while  he  was 
treating  the  testatrix  as  his  patient.  Es- 
tate of  Huston,  163  Cal.  166;  124  Pac.  852. 

Erroneous  instruction,  what  is.  Where 
the  evidence  of  a  physician  was  offered  by 
the  defendant  and  excluded,  upon  the  ob- 
jection of  the  plaintiff,  as  incompetent 
under  the  fourth  subdivision  of  this  sec- 
tion, an  instruction  cannot  be  based  upon 
such  excluded  evidence,  to  the  effect  that 
if  the  [daintiff  willfully  suppressed  any 
evidence,  the  jury  should  presume  it  would 
be  adverse  if  produced.  Thomas  v.  Gates, 
126  Cal.  1;  58  Pac.  315. 

Motion  to  strike  available  when.  A 
party  who  introduces  testimony  which,  in 
the  face  of  an  objection,  would  be  in- 
competent, cannot,  upon  discovering  that 
it  militates  against  him,  strike  it  out  with- 
out the  consent  of  the  opposite  party. 
Wheeloek  v.  Godfrey,  100  Cal.  578;  35  Pac. 
317. 

Hustand  or  wife  as  witnesses  against  each 
other.  See  notes  27  Am.  Dec.  377;  24  Am.  St. 
Rep.   66,3:    106  Am.   St.   Rep.   763. 

Competency  of  husband  or  wife  to  testify  to 
the  other's  adultery.    See  note  35  Am.  Rep.  744. 

Confidential  communications  between  husband 
and  wife.     See  note  29  Am.   St.   Rep.   411. 

Common-law  rules  as  to  competency  of  hus- 
band and  wife  as  witnesses  against  each  other  in 
criminal  cases.    See  uote  2  Ann.  Cas.  8S1. 

Competency  at  common  law  of  one  spouse  to 
testify  for  or  against  co-defendant  of  another 
spouse.     See    note    4    Ann.    Cas.    17. 

Competency  of  wife  as  witness  against  husband 
for  crime  committed  against  child  of  wife.  See 
note   6   Ann.   Cas.    187. 

Competency  of  one  alleged  spouse  as  witness 
Against  other  in  absence  of  valid  marriage.  See 
note   6   Ann.   Cas.    1021. 

Husband  or  wife  as  competent  witness  in 
prosecution  for  bigamy.  See  note  12  Ann.  Cas. 
114. 

Right  to  compel  one  spouse  to  testify  for  or 
against  other  under  statute  removing  disability  of 
spouse  as  witness.    Pee  note   19   .Vnn.   Oas.   .tT). 

Effect  of  divorce  on  competency  of  husband  or 
■wife  as  witness.    See  note  Ann.  Cas.  1912 li,   1200. 

Competency  of  husband  or  wife  as  witness  in 
action  for  criminal  conversation.  See  note  .\nn. 
Cas.   1912D.    1121. 

Competency  of  husband  or  wife  as  witness  for 
or  apainst  the  other  as  to  trsnsactioni  prior  to 
marriage.    See  note  67  L.  R.  A.  499. 


Husband  or  wife  as  witness  against  the  other 
In  criminal  prosecutions.  See  notes  2  L.  R.  A. 
(N.  S.)  862;  22  I.  R.  A.  (N.  S. )  240;  41 
L.   R.   A.    (X.    S.)    1213. 

Competency  of  one  spouse  to  testify  as  to  mis- 
conduct of  other  spouse  in  action  against  a  third 
person.     Si'e    note   39    L.   R.    A.    (X.    S. )    315. 

Effect  of  statute  making  husband  and  wife 
competent  witnesses  for  or  a'^ainst  each  other, 
upon  the  privilege  as  to  confidential  communica- 
tions between  them.  See  note  27  L.  R.  .A..  (N.  S. ) 
273. 

Waiver  of  privilege  as  to  communication  be- 
tween husband  and  wife  by  calling  one  spouse  as 
a  witness  for  the  other.  See  note  40  L.  R.  A. 
(X.    S.)    43. 

What  privileged  communications  attorney  may 
not  testify  to.  See  notes  36  Am.  Rep.  631;  66 
Am.   St.  Ki'p.   213. 

Necessity  that  communication  to  attorney,  to 
be  privileged,  be  in  regard  to  subject  matter  of 
emplojnnent.    See  note  4   Ann.   Cas.   5:',  1. 

Privileged  character  of  communication  to  at- 
torney acting  for  several  clients  jointly.  See  note 
11    Ann.    Cas.    877. 

Competency  and  propriety  of  attorney  as  wit- 
ness for  client  or  adverse  party.  See  note  13 
Ann.     Cas.     31. 

Communications  between  attorney  and  client  in 
regard  to  testamentary  matters  as  privileged.  See 
note    14    .\nn.    Cas.    601. 

Privilep:ed  character  of  communications  made 
to  minister  of  the  gospel.  See  notes  7  Ann.  Cas. 
109:    19    Ann.    Cas.    044. 

When  physicians  may  not  testify.  See  note  17 
Am.    St.    Ren.    565. 

Waiver  of  privile<red  communication  to  physi- 
cian by  express  stipulation  in  insurance  contract. 
See   note    in    Ann.   Cas.   57. 

Waiver  cf  privile.?e  of  communication  to  nhvsi- 
cian  by  bringing  action  or  introducing  evidence 
concerning  disease  or  injury.  See  note  13  Ann. 
Cas.   945. 

Necessity  that  information  communicated  to 
physician,  in  order  to  be  privileged,  should  be 
necessary  for  treatment.  See  note  15  .\nn.  Cas. 
582. 

Rule  of  privileged  communications  as  appli- 
cable to  physician  performing  autopsy.  See  note 
Ann.   Cas.    1913C.    689. 

Effect  of  waiver  of  privileged  co^nmunicat'r^n 
at  one  trial  on  right  to  claim  privilege  at  sub- 
sec;uent  trial.  See  notes  8  Ann.  Cas.  660;  15 
Ann.   Cas.    935. 

Eiffht  of  person  overhearing  privileged  com- 
munication to  testify  thereto.  See  note  10  Ann. 
Cas.    178. 

Pia-ht  of  personal  renresentTtlve.  heir,  or  nert 
of  kin  of  party  to  waive  privileeed  communica- 
tion.    See   note    10    Ann.    Cas.    1118. 

CODE  COMMISSIONERS'  NOTE.  Stats.  1865- 
66.  p.  46,  §  1. 

Subd.  2.  See  §  282,  ante,  note  5.  The  rule 
applies  also  to  attornev's  clerk.  Landsbereer  v. 
Gorham.  5  Cal.  450.  In  Gallagher  v.  William- 
son. 23  Cal.  331,  83  Am.  Dec.  114,  the  court 
held  that:  ''The  rule  is  well  settled,  that  the  con- 
fidential counselor,  solicitor,  or  attorney  of  the 
party,  cannot  be  compelled  to  disclose  communi- 
cations made  to  him  in  that  capacity."  Lands- 
berger  v.  Gorham,  5  Cal.  450.  But  this  rule 
does  not  e.xtend  to  any  facts  within  his  knowl- 
edge, or  information  acquired  by  him  in  any 
other  way  than  by  such  confidential  communica- 
tion of  the  client".  Hunter  v.  Watson,  12  Cal. 
377;  73  Am.  Dec.  543.  But  any  statements 
made  by  her  to  the  other  persons  at  that  tine, 
or  by  other  persons  to  each  other,  or  to  her, 
werenot  privile.ced.  and  the  attorney  was  bound 
to  disclose  them,  the  same  as  any  other  witness. 
Coveney  v.  Tannahill,  1  Hill,  33;  37  Am.  Dec. 
287;  Rochester  City  Bank  v.  Suydam,  5  How. 
Pr.  254;  ffatton  v.  Robinson,  14  Pick.  416:  25 
Ara.  Dec.  415;  Bramwell  v.  Lucas,  2  Bam.  &  C. 
745.  If,  pending  the  relation  of  attorney  and 
client,  the  latter  communicates  to  the  former  a 
fact  foreien  to  the  object  for  which  the  attorney 
was  retained,  the  communication  is  not  confiden- 
tial. If  an  attorney  is  retained  in  a  suit,  and 
the  client,  after  final  judgment,  makes  disclosures 
respecting  the  subject  of  the  foregone  employ- 
ment,   the    communication    is   not   privileged.     If 
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an  attorney,  while  managing  a  case  for  client, 
receives  from  his  client  a  deed  of  client's  prop- 
erty, without  consideration,  and  then,  at  client's 
request,  deeds  property  to  another  person,  with- 
out consideration,  these  facts  are  not  privileged 
communications,  and  an  attorney  may  be  required 
to  disclose  ihem.  Hager  v.  Shindler,  29  Cal.  48. 
An  attorney  may  be  required  to  state  by  whom 
he  was  employed.  Satterlee  v.  Bliss,  36  Cal.  507; 
Chirac  v.  Reinicker,  11  Wheat.  '280;  6  L.  Ed. 
474 ;  Gower  v.  Emery,  18  Me.  82 ;  Brown  v. 
Payson,  6  N.  H.  448 ;  Beckwith  v.  Benner,  6 
Car.  &  P.  681;  Foster  v.  Hall,  12  Pick.  97;  22 
Am.  Dec.  400.  A  general  objection  to  all  the 
testimony  a  witness  may  give,  on  the  ground 
that    he    was    the    attorney    of    defendant,    is    not 


sufficient  to  be  available  on  appeal.  The  par- 
ticular portion  of  the  testimony  objected  to  must 
be  pointed  out,  and  the  specific  grounds  of  ob- 
jection must  be  stated.  See  also  generally,  as  to 
privileged  communications  of  client  to  attorney. 
Satterlee  v.  Bliss,  36  Cal.  490.  When  it  ap- 
peared that  an  attorney,  called  as  a  witness  in  a 
criminal  prosecution,  was  unable  to  state  whether 
admissions  to  which  he  had  testified  were  made 
to  him  as  counsel  or  by  the  defendant,  whilst 
under  examination  as  a  witness  in  his  own  be- 
half, the  court  should  have  excluded  the  testi- 
mony of  its  own  motion,  communication  from 
attorney  to  client  touching  the  subject-matter 
under  investigation  being  privileged.  People  v. 
Atkinson,  40  Cal.  285. 


§  1882.     [When  privileged  persons  must  testify.     Repealed.] 

1.   Enacted     March     11,  3.    By  Stats.   1901,  p.  243,  a  new  §  1882  was 

added,  providing  "when  consent  to  the  giving  of 
prohibited  testimony  is  implied" ;  unconstitu- 
tional.   See  note  ante,  §  5. 


Legislation  §   1882 
1S73. 

2.  Repealed    by    Code    Amdts.    1875-76,    p 
105. 


§1883.  Judge  or  a  juror  may  be  witness.  The  judge  himself,  or  any 
juror,  may  be  called  as  a  witness  by  either  party ;  but  in  such  case  it  is  in 
the  discretion  of  the  court  or  judge  to  order  the  trial  to  be  postponed  or 
suspended,  and  to  take  place  before  another  judge  or  jury. 

Ante, 


Justice    as   witness,    transfer   of    cause 
§  833. 

Legislation  §  1883.     Enacted  March  11,  1872 
(based   on   Practice   Act,    §400),    changing   "shall 


be"  to  "is." 

Competency  and  propriety  of  judge  as  witness 
in  case  on  trial  before  him.  See  notes  Ann.  Cas. 
1913C,  254;    31   L.  R.   A.  465. 


§1884.  When  an  interpreter  to  be  sworn.  When  a  witness  does  not 
understand  and  speak  the  English  language,  an  interpreter  must  be  sworn 
to  interpret  for  him.  Any  person,  a  resident  of  the  proper  county,  may  be 
summoned  by  any  court  or  judge  to  appear  before  such  court  or  judge  to 
act  as  interpreter  in  any  action  or  proceeding.  The  summons  must  be 
served  and  returned  in  like  manner  as  a  subpoena.  Any  person  so  sum- 
moned who  fails  to  attend  at  the  time  and  place  named  in  the  summons,  is 
guilty  of  a  contempt. 


Subpoena.    Post,  §§  1985  et  seq. 
Contempt.    Ante,  §§  1209  et  seq. 

Legislation  §  1884.  Enacted  March  11,  1872; 
based  on  Practice  Act,  §  401,  as  amended  by 
Stats.  1863,  p.  495,  which  read:  "When  a  wit- 
ness does  not  understand  and  speak  the  English 
language,  an  interpreter  shall  be  sworn  to  inter- 
pret for  him.  Any  person,  a  resident  of  the 
proper  county,  may  be  summoned  by  any  court 
or  judge  to  appear  before  such  court  or  jndge 
to  act  as  interpreter  in  any  action  or  proceeding. 
The  summons  shall  be  served  and  returned  in 
like  manner  as  a  subpoena.  Any  person  so  sum- 
moned shall,  for  a  failure  to  attend  at  the  time 
and  place  named  in  the  summons,  be  deemed 
guilty  of  a  contemi*,  and  may  be  punished  ac- 
cordingly." 

Discretion  of  court.  The  court,  under 
this  section,  is  vested  with  discretion  in 
determining  whether  an  interpreter  shall 
be  appointed.    People  v.  Morine,  138  Cal. 


626;  72  Pac.  166;  People  v.  Young,  108  Cal. 
8;  41  Pae.2Sl. 

Abuse  of  discretion.  It  is  not  an  abuse 
of  discretion  to  permit  an  Indian  to  testify 
through  an  Indian  interpreter,  a  resident 
of  the  county,  where  such  witness  under- 
stands English  but  imperfectly.  People  v. • 
Salas,  2  Cal.  App.  537;  84  Pac.  295.  The 
necessity  for  the  appointment  of  an  inter- 
preter is  for  the  judicial  determination  of 
the  court,  and  its  ruling  will  not  be  dis- 
turbed, except  for  an  abuse  of  discretion. 
People  V.  Lopez,  21  Cal.  App.  188;  131  Pac. 
104. 

An  interpreter  is  a  witness.  See  note 
ante,  §  1878. 

Proper  method  of  conducting  examination  of 
witness  through  interpreter.  See  note  Ann.  Cas. 
1912B,  72(i. 
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CHAPTER  III. 

WRITINGS. 

Article  I.     Writings  in   General.     §§  1887-1889. 

II.     Public  Writings.     §§  1892-1928. 

III.     Private  Writings.     §§  1029-1951. 

ARTICLE  I. 

WRITINGS  IN  GENERAL. 


S  1887.    Writings,  public  and  private. 
§1888.     Public  writings  defined. 


§  1889.    All  others  private. 


§  1887.     Writing's,  public  and  private.     Writings  are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

Legislation  §  1887.      Enacted  March  11,  1873. 

§  1888.     Public  writings  dej&ned.     Public  writings  are : 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign  authority,  of 
official  bodies  and  tribunals,  and  of  public  officers,  legislative,  judicial,  and 
executive,  whether  of  this  state,  of  the  United  States,  of  a  sister  state,  or  of 
a  foreign  country ; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

lifiglslation  §  1888.     Enacted  March  11,  1873.        this    section.     Whelan    v.    Superior    Court, 


Instructions  to  sheriff  not  public  writ- 
ings. Instructions  regarding  tlie  enforce- 
ment of  an  execution,  given  to  a  sheriff  by 
the  attorney  of  the  execution  creditor,  are 
not  public  writings,  within  the  meaning  of 


114  Cal.  548;  46  Pac.  468. 

Deeds  are  public  records  when.  The  rec- 
ord of  deeds  kept  by  a  county  recorder  in 
his  office  is  a  public  record  of  private 
writings.  CanCeld  v.  Thompson,  49  Cal. 
210. 


§  1889.     All  others  private.     All  other  writings  are  private. 

Legislation  §  1889.     Enacted  March  11,  1873. 


ARTICLE  II. 

PUBLIC  WRITINGS. 


§  1892.  Every  citizen  entitled  to  inspect  and 
copy  public  writings. 

§  lS93.     Public  officers  bound  to  give  copies. 

§  1894.     Pour  kinds  of  public  writings. 

§  1895.     Laws,  written  or  unwritten. 

§1896.     Written  laws  defined. 

§  1897.     Constitution  and  statutes. 

§  1898.     Public  and  private  statutes  defined. 

§  1899.     Unwritten  law  defined. 

§  1900.  Books  containing  laws  presumed  to  be 
correct. 

§1901.     Evidence  of  foreign  law. 

§  1902.     Other  evidence  of  laws  of  other  states. 

§  1903.     Recitals  in  statutes,  how  far  evidence. 

§  19\;4.     .Judicial  record  defined. 

§  190.5.     Record,  how  authenticated  as  evidence. 

§  1906.  Record  of  a  foreign  country,  how  authen- 
ticated. 

§  1907.     Copv  of  a  foreign  record,  when  evidence. 

I  1908.  Effect  of  a  judgment  upon  rights  in 
various  cases. 

5  1909.  Effect  of  other  judicial  orders,  when  con- 
clusive. 

§  1910.     Where  parties  are  to  be  deemed  the  same. 

§  1911.     What  deemed  adjudged  in  a  judgment. 

§  1912.     Where  sureties  bound,  principal  is  also. 


§  1913.    Record  of  another  state,  its  effect. 

5  1914.     Record  of  a  court  of  admiralty. 

§  1915.     Effect  of  a  foreign  judgment. 

§  1916.     Manner  of  impeaching  a  record. 

§  1917.     The  jurisdiction  necessary  in  a  judgment. 

§  1918.  Manner  of  proving  other  ofiicial  docu- 
ments. 

I  1919.  Public  record  of  private  writing  evi- 
dence. 

§  1920.  Entries  in  official  books  prima  i'acie  evi- 
dence. 

§  1921.  Justice's  judgment  in  other  states,  how 
proved. 

§  1922.     Same. 

§  1923.     Contents  of  other  official  certificates. 

§  1924.  Provisions  in  relation  to  public  writings 
of  sister  states  apply  to  those  of 
United  States  or  territories. 

§  1925.  Certificates  of  purchase  primary  evi- 
dence of  ownership. 

§  1926.  Entries  made  by  officers  or  boards  prima 
facie  evidence. 

§  1927.  United  States  mineral-land  patent.  Date 
of  location  is  prima  facie  evidence. 

§  1928.     Deed,  evidence  of  transfer. 


§  1892.  Every  citizen  entitled  to  inspect  and  copy  public  writings. 
Every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any  public  writing 
of  this  state,  except  as  otherAvise  expressly  provided  by  statute. 

Public  records,   etc.,   open  to   inspection.    Pol.  Proceedings  in  divorce  not  to  be  open  for  In- 

Code,  i  1032.  Bpection.    See  Pol.  Code,  §  1032. 
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Fact  of  issuing  attachment  not  to  be  made  pub- 
Uc.    See  Pol.  Code,  §  1032. 

Legislation  §  1892.      Enacted  March  11,  1873. 

"Public  writings,"  defined.  The  term 
"other  matters,"  referred  to  in  §  1032  of 
the  Political  Code,  which  a  citizen  is  en- 
titled to  inspect,  is  matter  which  is  "pub- 
lic," and  in  which  the  whole  public  may 
have  an  interest.  Whelan  v.  Superior 
Court,  114  Cal.  548;  46  Pac.  468. 

Records  of  board  of  education.     Under 


this  section  and  §  1894,  post,  a  citizen  has 
the  right  to  inspect  and  copy  the  census 
reports  of  school  children  kept  in  the  office 
of  the  board  of  education  of  the  city  and 
county  of  San  Francisco,  though  his  object 
is  to  sell  books  to  such  school  children. 
Harrison  v.  Powers,  19  Cal.  App.  762;  127 
Pac.  818. 

"Public  writings."  1.  Meaning  of  the 
term.  2.  What  are  not.  See  note  ante, 
§  1888. 


§  1893.  Public  officers  bound  to  give  copies.  Every  public  officer  having 
the  custody  of  a  public  writing,  which  a  citizen  has  a  right  to  inspect,  is 
bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on  payment  of  the 
legal  fees  therefor,  and  such  copy  is  admissible  as  evidence  in  like  cases  and 
with  like  effect  as  the  original  writing. 

Public  records,  open  to  inspection.    Pol.  Code,        like  effect  as  the  original  writing,"  relates 

to  certified  copies  of  public  writings  other 
than  those  mentioned  in  the  fourth  sub- 
division of  §  1894,  post.  Brown  v.  Griffith, 
70  Cal.  14;  11  Pac.  500. 

Certified  copy  primary  evidence  when. 
A  certified  copy  of  a  private  writing  from 
the  office  of  a  county  recorder  is  primary 
evidence  of  the  original.  Canfield  v. 
Thompson,  49  Cal.  210. 

§  1894.  Four  kinds  of  public  writing's.  Public  writings  are  divided  into 
four  classes : 

1.  Laws; 

2.  Judicial  records ; 

3.  Other  official  documents ; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

Legislation  §  1894.     Enacted  March  11,  1873.        with    the    statutory    requirements:  its    in- 


§  1032. 

Legislation  §  1893.  1.  Enacted  March  11, 
1873. 

3.  Amended  by  Code  Amdts.  1873-74,  p. 
381,  substituting  "admissible  as  evidence  in  like 
cases  and  with  like  effect  as  the  original  writing" 
for  "primary  as  evidence  of  the  original  writing." 

Construction  of  section.  Construed  with 
§  1931,  post,  this  section,  in  so  far  as  it 
makes    certified    coi^ies    admissible    "with 


Judicial  records.  A  judicial  record  is  a 
public  writing.  Hibernia  Sav.  &  L.  Soc.  v. 
Boyd,  155  Cal.  193;  100  Pac.  239. 

Public  records  of  private  writings. 
Where  the  signature  and  verification  to  a 
private  writing  is  sufficient  to  entitle  it  to 
be  filed  with  the  recorder,  and  it  is  so  filed, 
it  becomes  a  public  record,  and  is  after- 
wards entitled  to  be  received  in  evidence, 
under  the  rules  governing  the  admission 
of  private  writings,  which  may  become 
jiublic  records  by  recording  under  the 
statute.  Nofziger  Lumber  Co.  v.  Solomon, 
13  Cal.  App.  621;  110  Pac.  474.  A  deed 
recorded  in  the  office  of  a  county  re- 
corder is  within  the  fourth  subdivision 
of  this  section.  Canfield  v.  Thompson,  49 
Cal.  210.  The  recorded  claim  of  a  me- 
chanic's lien  is  entitled  to  admission  in 
evidence  when  it  is  shown  that  it  complies 


troduction  in  evidence  is  not  to  prove  its 
contents,  but  to  establish  the  fact  that 
notice  has  been  given  as  required  by  law. 
Nofziger  Lumber  Co.  v.  Solomon,  13  Cal. 
App.  -621;  110  Pac.  474.  The  public  rec- 
ords of  private  writings,  mentioned  in  the 
fourth  subdivision,  are  not  the  public 
writings  mentioned  in  §  1893,  ante,  which 
a  citizen  has  the  right  to  inspect,  and  of 
which  the  public  officer  having  the  custody 
thereof  must  give  a  certified  copy.  Brown 
v.  Griffith,  70  Cal.  14;  11  Pac.  500. 

What  preliminary  proof  req.uired.  No 
proof  of  the  genuineness  of  the  signatures 
to  either  the  claim  or  the  verification  is  a 
necessary  preliminary  to  the  admission,  in 
evidence,  of  a  claim  of  mechanic's  lien, 
properly  verified  and  filed  for  record. 
Nofziger  Lumber  Co.  v.  Solomon,  13  Cal. 
App.  621;  110  Pac.  474. 


§  1895.     Laws,   written  or  unwritten.     Laws,  whether   organic   or  ordi- 
nary, are  either  written  or  unwritten. 

Legislation  g  1895.      Enacted  March  11,  1873. 

§  1896,     Written  laws  defined.     A  written  law  is  that  which  is  promul- 
gated in  writing,  and  of  which  a  record  is  in  existence. 

Legislations  1896.      Enacted  March  11,  1873. 


1939  CONSTITUTION — LAWS — BOOKS,  §§  1897-1902 

§  1897.  Constitution  and  statutes.  The  organic  law  is  the  constitution 
of  Government,  and  is  altogether  written.  Other  written  laws  are  denomi- 
nated statutes.  The  written  law  of  this  state  is  therefore  contained  in  its 
constitution  and  statutes,  and  in  the  constitution  and  statutes  of  the  United 
States. 

Legislation  8  1897.     Enacted  Mnich  11,  1872. 

§  1898.  Public  and  private  statutes  defined.  Statutes  are  public  or  pri- 
vate. A  private  statute  is  oue  which  concerns  only  certain  designated  indi- 
viduals, and  affects  only  their  private  rights.  All  other  statutes  are  public, 
in  wliich  are  included  statutes  creating  or  affecting  corporations. 

Legislation  §  1898.      Enacted  March  1 1,   1873.  CODE  COMMISSIONERS'  NOTE.      The  words 

"public"    and    "private."    in    their    application    to 
What  are  local  or  private   statutes.    See  notes        roads,    are    discussed    in    Sherman    v.    Buick,    32 
23  Am.  Dec.  543;   1   Am.  St.  Rep.  90.T.  Cal.  241 ;  91  Am.  Dec.  577. 

§  1899.  Unwritten  law  defined.  I^nwritten  law  is  the  law  not  promulgated 
and  recorded,  as  mentioned  in  section  eighteen  hundred  and  ninety-six,  but 
which  is.  nevertheless,  observed  and  administered  in  the  courts  of  the 
country.  It  has  no  certain  respository,  but  is  collected  from  the  reports  of 
the  decisions  of  the  courts,  and  the  treatises  of  learned  men. 

Legislation  §  1899.     Enacted  March  11,  1873.  counsel  in  argument,  but  it  is  not  an   act 

Opinion  of  trial  court  authoritative  how  upon  which  error  may  be  assigned,  nor  are 

far.     The   opinion   of  the  trial  court  upon  its  reasons  binding  upon  appeal.    White  v. 

any   question   before  it,   or  upon   the   final  Merrill,  82  Cal.  14;  22  Pac.  1129;   and  see 

determination   of  the  cause,  is  no  part  of  concurring    opinion    of    Thornton,    J.,    in 

the  record  upon  appeal;  it  may  be  cited  by  saine  case. 

§  1900.  Books  containing  law^s  presumed  to  be  correct.  Books  printed 
or  published  under  the  authority  of  a  sister  state  or  foreign  country,  and 
purporting  to  contain  the  statutes,  code,  or  other  written  law  of  such  state 
or  country,  or  proved  to  be  commonly  admitted  in  the  tribunals  of  such 
state  or  country  as  evidence  of  the  written  law  thereof,  are  admissible  in 
this  state  as  evidence  of  such  law. 

Books,  historical,  etc.    Post,  §  1936.  or    foreign    government,    purporting    or   proved   to 

Resort  to.    Ante.  §  1875.  have  been  published  by  the   authority  thereof,  or 

Authority  of.    Post,  §  1963.   subds.  35,   36.  proved   to   be    commonly   admitted   as   evidence   of 

Sister  state,  public  writings  of.    Post,  §  1924.  the  existing  law,  in  the  courts  and  judicial  tribu- 

Legislation  81900.      Enacted  March  11.  1873;  nals  of  such  state,  territory,  or  government,  shall 

based  on  Practice  Act,  §  453,  which  read:   "Printed  be    admitted    by    the    courts    and    officers    of    this 

copies  in  volumes  of  statutes,  code,  or  other  writ-  state,    on    all    occasions,    as   presumptive    evidence 

ten  law,  enacted  by  any  other  state,  or  territory,  of  such  laws." 

§  1901.  Evidence  of  foreign  law.  A  copy  of  the  written  law  or  other 
public  writing  of  any  state  or  country,  attested  by  the  certificate  of  the  offi- 
cer having  charge  of  the  original,  under  the  public  seal  of  the  state  or 
counti-y,  is  admissible  as  evidence  of  such  law  or  wanting. 

Public  records  of  private  writings.    Post,  §  1919.  invoked    as    affecting    a    right    asserted    in 

Certificate   requisites  of.   Post,  §  1923  ^^le  courts  of  this  state,  proof  thereof  must 

Puolic  writing  of  sister  state.    Post,  §  1924.  .                   '^. 

Legislation  »  1901.      1.  Enacted    March    11.  ^e  made  by  evidence  showing  the  existence 

1872,   and   rend:    "The  public   seal  of   the   state  of    such    law;    otherwise,    the    law    of    such 

or  country,  affixed  to  a  copy  of  the  written  law  state  applicable  to  the  ease  will  be  deemed 

d'"  °'^"  S' Uw'''o'r"writing'"  ^^"^'^^'^^^  "'  «^''-  to  be  the  same  as  that  of  this  state.    Fox 

"^s"  Amended    by    Code    Amdis.    1873-74,    p.  v.  Mick,  20  Cal.  App.  599 ;  129  Pac.  972. 
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■        .  ,   «„4.»v,ijr.i,«/q     V..,,     ^TTtAt^r.r.ix  Proof  of  laws  of  another  state  or  country.    See 

Foreign    law    established    by    evidence      ^^^^  ^^^  j^^    St    ^^p    ggg 

how.     Where  the  law  of  another  state  is 

§  1902.  Other  evidence  of  laws  of  other  states.  The  oral  testimony  of 
Avitnesses  skilled  therein  is  admi.ssible  as  evidence  of  the  unwritten  law  of 
a  sister  state  or  foreign  country,  as  are  also  printed  and  published  books  of 


§§  1903-1905 
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evidence.    Eyan  v.   Nortli   Alaska   Salmon 
Co.,  153  Cal.  438;  95  Pae.  862. 

Evidence  of  foreign  laws  as  their  effect.  See 
note   113   Am.    St.   Rep.   868. 

Oral  proof  of  foreign  laws.  See  note  25  L.  B.  A, 
451. 


reports  of  decisions  of  the  courts  of  such  state  or  country,  or  proved  to  be 
commonly  admitted  in  such  courts. 

Legislation  §  1902.      Knacted  March  11,  1873. 

Foreign  laws  properly  introduced  in  evi- 
dence how.  The  i^resentation  of  the  laws 
of  another  state,  in  the  briefs  of  counsel, 
cannot  be  considered  the  equivalent  of  a 
presentation    of    them   by   pleading    or    in 

§  1903.  Recitals  in  statutes,  how  far  evidence.  The  recitals  in  a  public 
statute  are  conclusive  evidence  of  the  facts  recited  for  the  purpose  of  carry- 
ing it  into  effect,  but  no  further.  The  recitals  in  a  private  statute  are  con- 
clusive evidence  between  parties  who  claim  under  its  provisions,  but  no 
further. 

Post,  §  1962,  of  the  United  States  land  department,  in  a 
contest  between  the  same  parties  and  as  to 
the  same  subject-matter,  is  as  conclusive 
as  the  judgment  of  a  court,  and  cannot  be 
collaterallv  attacked.  Rogers  v.  De  Cam- 
bra,  132  Cal.  502;  60  Pac.  863;  64  Pac.  894. 

Legislative  journal  as  evidence  of  due  passage 
of  statute.    See  note   58  Am.   Dec.   575. 


Kecitals,   in  written  instrument. 
Bubd.  2. 


Legislation  §  1903.     Enacted  March  11,  1873. 

Estoppel  by  statute.  The  state  is  estop- 
ped from  denying  the  fact  that  a  state  of 
war  exists,  by  its  declaration  in  a  public 
statute  to  that  effect.  Eeis  v.  State,  133 
Cal.  593;  65  Pae.  1102.     The  final  decision 

§  1904.  Judicial  record  defined.  A  judicial  record  is  the  record  or  offi- 
cial entry  of  Mie  proceedings  in  a  court  of  justice,  or  of  the  official  act  of  a 
judicial  officer,  in  an  action  or  special  proceeding. 

ment-book  is  a  judicial  record,  and  is  com- 
petent evidence  of  the  matters  considered 


Judgment  roll.    Ante,  §  670. 
Esecution-book  as  evidence.    Ante,  §  683. 

Legislation  §  1904.     Enacted  March  11,  1873. 

"Judicial  record,"  defined.  A  judicial 
record,  as  such,  must  be  filed  with  the  clerk 
of  the  court,  and  be  lodged  in  the  custody 
of  the  court;  and  to  be  admissible  as  evi- 
dence of  a  judicial  order,  it  must  come 
from  the  hands  of  the  officer  in  whose  cus- 
tody it  is  kept  as  a  record  of  the  court, 
either  as  an  original  or  as  an  authenticated 
record.  Bryant  v.  Bank  of  California,  2 
Cal.  Unrep.  475;  7  Pac.  128. 

Judicial  records,  what  are.     The  judg- 


and  passed  upon  by  the  court,  being  the 
most  permanent  memorial  of  those  matters 
ordained  by  law  to  be  kept.  Simmons  v. 
Threshour,  118  Cal.  100;  50  Pac.  312.  A 
copy  of  a  petition  for  the  formation  of  a 
swamp-land  district,  presented  to  a  board 
of  supervisors,  and  certified  by  the  clerk 
of  the  board,  and  a  copy  of  the  by-laws  of 
the  district,  certified  by  the  county  re- 
corder, are  admissible  in  evidence.  People 
v.  Hagar,  52  Cal.  171. 


Ante, 


§  1905.  Record,  how  authenticated  as  evidence.  A  judicial  record  of 
this  state,  or  of  the  United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof,  certified  by  the  clerk  or  other  person  having 
the  legal  custody  thereof.  That  of  a  sister  state  may  be  proved  by  the 
attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  clerk 
and  seal,  together  with  a  certificate  of  the  chief  judge  or  presiding  magis- 
trate, that  the  attestation  is  in  due  form. 

the  courts  of  this  state  hy  the  attestation  of  the 
clerk  and  the  seal  of  the  court  annexed,  if  there 
be  a  seal,  together  with  a  certificate  of  the  judge, 
chief  justice  or  presiding  magistrate,  as  the  case 
may  be,  that  the  said  attestation  is  in  due  form." 
3.  Amendment  by  Stats.  1901,  p.  244;  un- 
con.stitutional.    See  note  ante,   §  5. 

Judicial  records  of  this  state  proved 
and  certified  how.  A  judicial  record  of 
this  state  may  be  proved  Vjy  tlie  ])roduetion 
of  a  copy  thereof,  properly  certified.  John- 
son V.  Canty,  162  Cal.  391  ;  123  Pac.  263. 
A  certified  copy  of  an  order  declaring  a 
married  woman  a  sole  trader,  is  admissible 
in  evidence,  even  if,  in  the  order,  the 
judge   uses  the  first  person,   as  though  it 


Judicial  record. 

1.  Need  of  seal.    Ante,  §  153,  subd.  3 

2.  Appointment     of     executor,     etc. 
§  14-20. 
Judicial   record  of   sister   state.    U.    S.   Const., 

art.  iv,  §  1. 

Oertific.ite.    Post,  §  1923. 

Legislation  §  1905.  1.  Enacted  March  11, 
1873;  based  on  Practice  Act,  §449,  and  §450 
as  amended  by  Stats.  1854.  Redding  ed.  p.  67, 
Kerr  ed.  p.  95,  which  read:  "§449.  A  judicial 
record  of  this  state,  or  of  the  United  States,  may 
be  proved  by  the  production  of  the  original,  or  a 
copy  thereof,  certified  by  the  clerk,  or  other  per- 
son having  the  legal  custody  thereof,  under  the 
seal  of  thp  court,  to  be  a  true  copy  of  such  rec- 
ord." "Section  450.  The  records  a)id  judici-il 
proceedings  of  the  courts  of  any  other  state  of 
the  United  States  may  be  proved  or  admitted  in 
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§1906 


was  made  by  him  instead  of  the  court,  and 
the  oath  attached  thereto  appears,  upou 
its  face,  to  have  been  administered  by  the 
clerk.   Oaks  v.  Eodgers,  48  Cal.  197. 

Judicial  records  of  sister  states  certified 
how.  The  clerk's  certificate  attached  to 
the  copy  of  the  record  of  a  judgment  ren- 
dered in  a  sister  state  is  sufficient,  under 
this  section,  if  the  seal  of  the  court  is  an- 
nexed, and  the  "presiding  justice"  of  the 
court  attaches  his  certificate  that  the  at- 
testation is  in  due  form:  the  term  "Pre- 
siding justice"  is  the  equivalent  of  "chief 
judge"  or  "presiding  magistrate."  Bean  v. 
Lorvea,  81  Cal.  151 ;  22  Pac.  513. 

Federal  statutes  construed  with  section. 
That  part  of  this  section  which  provides 
for  proof  of  a  judicial  record  of  a  sister 
state,  and  §  905  of  the  Revised  Statutes  of 
the  United  States,  which  provides  for 
proof  of  judicial  records  of  the  states  and 
territories,  are  both  substantially  the  same 
as  §  1906,  post:  in  neither  is  the  word 
"copy"  used,  but,  under  their  provisions,  a 
certified  copy  has  been  held  sufficient. 
Wickersham  v.  Johnston,  101  Cal.  407;  43 
Am.  St.  Eep.  118;  38  Pac.  89.  The  record 
of  a  judgment  of  a  sister  state,  if  certified 
in  conformity  with  the  act  of  Congress,  is 
admissible  in  evidence  in  this  state;  and 
the  legislature  of  this  state  has  the  con- 
stitutional power  to  require  a  less  amount 
of  proof  than  is  set  forth  in  the  act  of 
Congress.   Parke  v.  Williams,  7  Cal.  247. 

Judgment  admissible  when.  Where  a 
judgment  is  pleaded  as  an  estoppel,  a  certi- 
fied copy  thereof  is  evidence  of  the  ad- 
judication by  the  court  of  the  issues  in- 


volved in  the  action;  hence,  certified 
copies  of  the  judgment,  and  of  a  part  of 
the  record,  are  admissible  in  evidence,  un- 
accompanied by  the  judgment  roll  (Page 
V.  Garver,  5  Cal.  App.  383;  90  Pac.  481); 
and  where  jurisdiction  of  both  person  and 
subject-matter  is  conceded,  the  judgment 
alone  is  clearly  admissible,  without  being 
supplemented  by  other  portions  of  the 
judgment  roll.  Hibernia  Sav.  &  L.  Soc.  v. 
Boyd,  155  Cal.  193;  100  Pac.  239. 

Judgment  conclusive  on  collateral  at- 
tack how  far.  Where  a  collateral  attack 
is  made  upon  a  judgment,  the  recitals  con- 
tained in  the  judgment  are  sufficient  evi- 
dence of  the  matters  therein  recited; 
where  the  judgment  was  rendered  by  a 
court  of  general  jurisdiction,  every  intend- 
ment must  be  indulged  in  support  of  the 
judgment.  Page  v.  Garver,  5  Cal.  App. 
383;  90  Pac.  481'. 

Direct  attack  upon  judgment  made  how. 
Where  a  judgment  is  directly  attacked, 
the  usual  and  appropriate  manner  of  mak- 
ing proof  of  jurisdictional  facts,  is  to  offer 
the  judgment  roll.  Page  v.  Garver,  5  Cal. 
App.  383;  90  Pac.  481. 

CODE  COSCAISSIONEKS'  NOTE.  Thompson 
V.  Manrow,  1  Cal.  428;  Parke  v.  Williams,  7 
Cal.  247;  Kane  v.  Cook.  8  Cal.  449;  Low  v 
Burrows,  12  Cal.  181;  Young  v.  Emerson  18 
Cal  417;  Donner  v.  Palmer,  31  Cal.  500.  ^\  here 
defendant  pleaded  his  discharge  in  insolvency,  it 
was  held,  that,  in  supoort  of  his  plea,  he  can 
offer  in  evidence  certified  copies  of  the  decree 
and  of  each  of  the  papers  composing  the  record 
of  the  insolvent  proceedings  separately,  and  these 
papers  need  not  all  be  attached  together  and  tae 
whole  certified  as  one  record.  Goldstone  v.  David- 
son 18  Cal.  41.  Attachment  papers  admissible. 
See' Dexter  v.  Paugh,  18  Cal.  372. 


§1906  Record  of  a  foreign  country,  how  authenticated.  A  judicial 
record  of  a  foreign  country  may  be  proved  by  the  attestation  of  the  cleric, 
with  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  a  seal,  or  of  t.ie 
le-al  keeper  of  the  record,  with  the  seal  of  his  office  annexed,  if  there  be  a 
sell,  together  with  a  certificate  of  the  chief  judge,  or  presiding  magistrate 
that  the  person  making  the  attestation  is  the  clerk  of  the  court  or  the  legal 
keeper  of  the  record,  and,  in  either  case,  that  the  signature  of  such  person  is 
genuine,  and  that  the  attestation  is  in  due  form.  The  signature  of  the  chief 
iud-e  or  presiding  magistrate  must  be  authenticated  by  the  certificate  of 
the  minister  or  ambassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country. 

Certificate.    Post,  §  1923. 


Legislation  §  1906.  1.  Enacted  March  11, 
1872:  based  on  Practice  Act,  §  451,  which  read: 
"A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  production  of  a  copy  thereof,  cer- 
tified by  the  clerk,  with  the  seal  of  the  court  an- 
ne.\ed,  if  there  be  a  clerk  and  seal;  or  by  ttie 
le"-al  keeper  of  the  record  with  the  seal  of  his 
office  annexed,  if  there  be  a  seal,  to  be  a  true  copy 
of  such  record;  together  with  a  certificate  of  a 
jud'e  of  the  court,  that  the  person  making  the 
certificate  is  the  clerk  of  the  court,  or  the  legal 
keeper  of  the  record,  and  in  either  case,  that  the 
signature  is  genuine,  and  the  certificate  i"  d^e 
form-  and  also  together  with  the  certificate  of  the 
minister  or  ambassador  of  the  United  States  or 
of  a  consul  of  the  United  Stales,  in  such  foreign 
countrv  that  there  is  such  a  court,  specifying 
generally  the  nature  of  its  jurisdiction,  and 
verifvin"  the  signature  of  the  judge  and  clerk,  or 


other  legal  keeper  of  the  record."  When  enacted 
in  1872,  §  1906  read  as  at  present,  except  for 
the  amendment  of   1873-74. 

3.  Amended  by  Code  Amdts.  1873-74,  p. 
3S2,  (1)  inserting  (a)  the  article  "a"  before 
"seal"'  in  the  second  instance,  and  (b)  "and  that 
the  attestation  is  in  due  form"  after  "genuine"; 
and  (2)  substituting  "by  the  certificate  of  the 
minister  or  ambassador,  or  a  consul,  vice-consul, 
or  consular  acent  of  the  United  States  in  such 
foreign  country"  for  "according  to  the  laws  of 
the  country,  by  the  minister  of  justice,  or  the 
head  of  the  department  under  whose  authority 
the  record  is  kept." 

3.  Amendment  by  Stats.  1901,  p.  244;  un- 
constitutional.   See  note  ante,   §  5. 

Application  of  section.  This  section  re- 
fers to  exemplified  copies  of  an  original 
record,  and  not  to  the  original  record  it- 
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self;    and   the  word  "attestation,"  in   this  our  own  courts,  the  pleadings,  petitions,  or 

section,  is  used  in  its  secondary  or  tech-  proceedings    which    led    up    to    a    foreign 

nical  sense,  to  denote  the  certification,  bj^  judicial    order,    and    gave    jurisdiction    to 

the   keeper   of   a   record,   of  the  verity   of  make  it,  should  be  introduced  in  evidence, 

the    copy.     Wickersham    v.   Johnston,    104  to  make  the  record  complete.    Wickersham 

Cal.  407;  43  Am.  St.  Rep.  118;  38  Pac.  89.  v.  Johnston,  104  Cal.  407;  43  Am.  St.  Rep. 

While    the   word   "copy"    is   not   expressly  118;  38  Pac.  89. 

used  in  this  section,  yet  it  is  clearly  in-  Authentication  as   a  finding  conclusive 

eluded  in  the  language  which  is  used:  it  is  how  far.     The   authentication   of  the  for- 

included  in  the  word  "attestation,"  and  is  eign    probate    of    a    will    belongs    to    that 

necessarily    contemplated    throughout    the  class    of    jurisdictional    facts    which    the 

entire    section.     Wickersham    v.   Johnston,  court   must    find    from   the   evidence,    and 

104  Cal.  407;  43  Am.  St.  Rep.  118;  38  Pac.  its  decision  thereon,  whether  erroneous  or 

89.  not,  is   conclusive   as   against   a  collateral 

Proof    necessary    to    establish    foreign  attack.    Goldtree  v.  McAlister,  86  Cal.  93; 

order.     A  foreign   judicial  record  may  be  23  Pac.  207;  24  Pac.  801. 

proved   by   a   copy   thereof,    attested    and  This  section  construed  with  §  1905,  ante, 

certified  as  provided  in  this  section.   Wick-  and  U.  S.  Rev.  Stats.,  §905;  certified  copy 

ersham  v.  Johnston,  104  Cal.  407;  43  Am.  held  sufficient.    See  note  ante,  §  1905. 

St.  Rep.  118;  38  Pac.  S9.     In  the  absence  of  .   .^     .-    .-        ,,      .       .^         ,      ^ 

^        e     £      J         J  jce         J.  £  J.1.J.J!  Authentication  of  foreign  judgments.    See  note 

proof  of  a  procedure  different  from  that  of       82  Am.  Dec.  41 1.  &     j     & 

§  1907.  Copy  of  a  foreign  record,  when  evidence.  A  copy  of  the  judicial 
record  of  a  foreign  country  is  also  admissible  in  evidence,  upon  proof : 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  origi- 
nal, and  is  an  exact  transcript  of  the  whole  of  it ; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court  or  other 
legal  keeper  of  the  same ;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to  be  the  seal 
of  the  court  where  the  record  remains,  if  it  be  the  record  of  a  court ;  or  if 
there  be  no  such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature  of 
the  legal  keeper  of  the  original. 

Legislation  §  1907.     Enacted  March  11,  1872  the  word  "copy"  used,  but,  under  the  pro- 

(based   on   Practice   Act,    §452),   substituting   "is  visimis   of   thpse   sectinno    it   is   held    thnt   a 

also"    for    "shall   also    be"    in   introductory   para-  visions  01  tnese  sections,  it  is  neicl  tnat  a 

graph.  certified  copy  is  suflncient.    Wickersnam  v. 

Application   of    section.     The    stress    of  f?^^f««S'   ^'it  ^^^-   ^^''   ^^   ^'"-  ^*-   ^^P" 

this  section  is  not  upon  the  word     copy,  ' 

so  as  to   distinguish  it  from   the  original;  Copies    of    records    of    foreign    judgments    for 

in  neither  §  90.3  of  the  Revised  Statutes  of  (N^^fgss  °'^*'"   ^*^*°'     ^^^   ''°'*'    ^   ^'   ^'   ^' 
the    United    States   nor   in  §  1906,    ante,   is 

§  1908.  Effect  of  a  judgment  upon  rights  in  various  cases.  The  effect  of 
a  judgment  or  final  order  in  an  action  or  special  proceeding  before  a  court 
or  judge  of  this  state,  or  of  the  United  States,  having  jurisdiction  to  pro- 
nounce the  judgment  or  order,  is  as  follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific  thing,  or  in  respect  to 
the  probate  of  a  will,  or  the  administration  of  the  estate  of  a  decedent,  or  in 
respect  to  the  personal,  political,  or  legal  condition  or  relation  of  a  particu- 
lar person,  the  judgment  or  order  is  conclusive  upon  the  title  to  the  thing, 
the  will,  or  administration,  or  the  condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the  matter 
directly  adjudged,  conclusive  between  the  parties  and  their  successors  in 
interest  by  title  subsequent  to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the  same  title  and  in  the 
same  capacity,  provided  they  have  notice,  actual  or  constructive,  of  the 
pendency  of  the  action  or  proceeding. 

Surety,  bound  by  record.    Post,  §  1912.  Validity    of   Judgment    founded    on   service    by 

Juiisdiction,      and     collateral     attacks.      Post,        publication,    .^ntl■,  §  1 1  _'. 
§  1U17.  Probate  and  administration,  etc.    Ante,  §  1333. 
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Parties,  when  deemed  same.    Post,  §  1910. 
Matter  directly  adjudged.    Post,  §  1911. 
Partition,  judgment  in.    Ante,  §  706. 

Legislation  g  1908.  1.  Knacled  March  11, 
1872. 

2.  Amended  by  Code  Amdts.  1873-74,  p. 
382.   adding  the  proviso  to  subd.  2. 

Application  of  section.  This  section  re- 
fers only  to  judgments,  and  final  orders 
of  a  similar  nature,  such  as  decrees  in 
probate  proceedings,  etc.;  orders  of  other 
kinds  are  governed  by  the  provisions  of 
§1909,  post.  Herd  v.  Tuohy,  133  Cal.  55; 
65  Pac.  139.  The  principle  of  res  adjudi- 
cata  is  not  applicable  to  motions.  Lawson 
V.  Lawson,  15  Cal.  App.  496;  115  Pac.  461. 

"Jurisdiction,"  defined.  The  word  "ju- 
risdiction," as  used  in  this  section,  means 
the  power  to  hear  and  determine,  and  give 
the  judgment  rendered.  Crea  v.  Pratt,  119 
Cal.  139;  51  Pac.  38. 

Analogy  to  common  law.  This  section 
and  §§  1909-1912,  post,  are  merely  declara- 
tory of  the  common-law  rule,  that  the 
judgment  of  a  court  of  competent  juris- 
diction, directly  upon  a  point,  is,  as  a  plea, 
a  bar,  or  as  evidence,  conclusive  between 
the  same  parties,  upon  the  same  matter  di- 
rectlv  in  question  in  another  court.  Ferrea 
v.  Chabot,  63  Cal.  564;  Lamb  v.  Wahlen- 
maier,  144  Cal.  91;  103  Am.  St.  Eep.  66; 
77  Pac.  765.  This  section  is  in  harmony 
with  the  weight  of  authority  in  other 
states.  Lillis  v.  People's  Ditch  Co.,  3  Cal. 
Unrep.  494;  29  Pac.  780. 

Judgment  by  estoppel,  what  constitutes. 
The  rule  of  res  adjudicata  is  restricted  to 
facts   directly  in  issue,  and   does  not  em- 
brace facts  which  may  be  in  controversy, 
but   rest  in  evidence   and  are   merely  col- 
lateral:   the  question  is,  not  simply,  Were 
given    facts    controverted    at    the    former 
trial?  but  it  is,  Were  they  in  issue?  and 
if  they  were  not,  they  do  not  come  within 
the  rule.    Hall  v.  Susskind,   109   Cal.  203; 
41  Pac.  1012.     A  judgment  upon  the  merits 
is  a  conclusive  determination  of  the  plain- 
tiff's right  of  action  upon  the  demand  sued 
on,  and  is   an  estoppel  in  any  subsequent 
action  upon  the  same  demand,  between  the 
same  parties;  if  in  favor  of  the  plaintiff, 
it    estops    the   defendant   from   afterwards 
setting   up   any    other    defense    than    that 
presented,  and  if  in  favor  of  the  defend- 
ant, it  estops  the  plaintiff  from  afterwards 
presenting  any  other  argument  or  evidence 
in   support  of  his  demand.    Lillis   v.   Emi- 
grant Ditch  Co.,  95  Cal.  553;  30  Pac.  1108. 
A  judgment,   not  upon   the   merits,   is   not 
an  estoppel,  under  this  section.     Hibernia 
Sav.  &  L.  Soe.  v.  Portener,  139  Cal.  90;  72 
Pac.  716.     The  judgment,  and  not  the  pre- 
liminary   determination    of    the    court    or 
jury,  creates  the  estoppel:  only  that  which 
is  the  matter  directly  adjudged,  or  which 
appears  upon  the  face  of  the  judgment  to 
have  been   so  adjudged,  is  conclusive  be- 
tween   the    parties.     Bank    of    Visalia    v. 


Smith,  146  Cal.  398;  81  Pac.  542.     A  judg- 
ment is  conclusive  in  respect  to  the  mat- 
ters   directly    adjudged    (Emerson    v.    Yo- 
semite   Gold   Mining  etc.  Co.,  149  Cal.  50; 
85  Pac.  122;  Estate  of  Sharp,  17  Cal.  App. 
634;    120   Pac.    1079);    and   a  judgment  is 
not   conclusive  as  to  matters  not   directly 
adjudicated.     Los  Angeles  v.  Los  Angeles 
Farming    etc.    Co.,    152    Cal.    645;    93   Pac. 
869,    1135;    Shively    v.    Eureka    Tellurium 
Gold  Mining  Co.,  5  Cal.  App.  236;  89  Pac. 
1073;  Elliott  V.  Hudson,  18  Cal.  App.  642; 
124  Pac.  103.     Where  all  the  evidence,  of 
whatever  character,  to  establish  an  alleged 
fact  could  have  been  introduced  under  the 
issues   of  a  former  trial,  the  adjudication 
in  that  proceeding  is  an  estoppel  in  a  sub- 
sequent trial.    Estate  of  Pico,  56  Cal.  413. 
The  parties  to  be  estopped  should  be  indi- 
cated bv  the  record  itself.    Loftis  v.  Mar- 
shall, 134  Cal.  394;  86  Am.  St.  Rep.  286;  66 
Pac.   571.     Ordinarily,  a  judgment  affects 
only  the  rights  of  the  parties  to  the  action 
and    their    successors    in   interest    by    title 
subsequent   to   the   commencement   of   the 
action.    People's  Home  Sav.  Bank  v.  Rick- 
ard,   139   Cal.   285;   73   Pac.   858.     A  judg- 
ment is  not  a  bar,  unless  the  present  ac- 
tion is  between  the  same  parties  or  their 
privies,    in    the    same    capacity,    and    the 
thing  now  being  litigated  was  directly  ad- 
judged   in    the    former    action.     Elliott    v. 
Hudson,   18   Cal.   App.   642;   124  Pac.   103; 
Silva  V.  Hawkins,  152  Cal.  138;  92  Pac.  72. 
The   estoppel   of   a   former   judgment   upon 
the   same   matter,   directly   in   question   in 
another  court,  is  not  limited  to  an  action 
identical  in  form,  or  where  the  same  par- 
ties are  plaintiff  and  defendant,  but  may 
be    invoked    by    parties    in    privity    with 
them.    Lamb  v.  Wahlenniaier,  144  Cal.  91; 
103  Am.  St.  Rep.  66;  77  Pac.  765.     A  for- 
mer judgment   is   conclusive   between   the 
parties,   only  when  the  same  thing,  under 
the  same  title,  is  litigated.    South  San  Ber- 
nardino  Land  etc.  Co.   v.  San  Bernardino 
Nat.  Bank,  127  Cal.  245;  59  Pac.  699.     A 
judgment  is  conclusive  not  only  as  to  the 
subject-matter  in  controversy  in  the  action 
upon    which   it   is   based,   but   also   in    all 
other  actions  involving  the  same  question, 
and  upon  all  matters  involved  in  the  issues 
which   might  have  been  litigated  and  de- 
cided in  the  case;  the  presumption  being 
that  all   such  issues  were  really   met   and 
decided.    Crew  v.   Pratt,   119   Cal.   139;   51 
Pac.  38.     Certainty  is  an  essential  element 
of   every   estoppel,   and   in   the   case   of   a 
judgment,    unless    this    certainty    appears 
upon  the  face  of  the  record,  the  record  of 
the   judgment   does   not   constitute   an   es- 
toppel.   Oakland  v.  Oakland  Water  Front 
Co.,    118    Cal.    160;    50    Pac.   277.     A   final 
judgment,  in  which  no  power  is  reserved 
to  render  any  further  relief,  is  conclusive 
of  the  rights  of  the  parties  as  to  the  relief 
granted,  as  well  as  to  the  relief  withheld; 
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and  the  court  is  without  jurisdiction  to 
render  any  other  or  further  judgment  or 
relief  in  the  action.  White  v.  White,  130 
Cal.  597;  80  Am.  St.  Eep.  150;  62  Pac.  1062. 
The  judgment  of  a  court,  liaving  jurisdic- 
tion of  the  subject-matter  and  of  the  par- 
ties, is,  as  to  the  thing  adjudged,  con- 
clusive upon  all  the  parties,  regardless  of 
the  question  whether  the  thing  was  cor- 
rectly adjudged  or  not:  it  is  not  subject 
to  collateral  attack  in  any  manner  what- 
ever; neither  is  it  subject  to  direct  attack 
by  appeal,  motion,  or  bill  of  review,  except 
in  the  manner  and  within  the  time  pre- 
scribed and  allowed  by  law.  Philbrook  v. 
Newman,  148  Cal.  172;  S2  Pac.  772;  Lake 
V.  Bonynge,  161  Cal.  120;  118  Pac.  535. 
To  show  whether  the  issues  determined  by 
a  former  judgment  are  the  same  as  those 
presented  in  an  action  by  a  privy  in  es- 
tate of  the  losing  party,  resort  may  be 
had  to  the  pleadings  and  findings  intro- 
duced in  evidence  in  connection  with  the 
former  judgment;  if  the  issues  in  the  two 
actions  are  the  same,  the  adjudication  in 
the  former  action  is  conclusive.  Page  v. 
Garver,  5  Cal.  App.  383;  90  Pac.  481.  A 
judgment  by  stipulation  is  binding  only  as 
to  the  matter  consented  to  by  the  stipula- 
tion. Laguna  Drainage  District  v.  Charles 
Martin  Co.,  5  Cal.  App.  166;  89  Pac.  993. 
Where  the  record,  on  its  face,  shows  that 
an  issue  before  the  court  was  withdrawn 
from  consideration,  the  presumption  that 
it  was  adjudicated  no  longer  applies.  Co- 
burn  V.  Goodall,  72  Cal.  498;  1  Am.  St. 
Rep.  75;  14  Pac.  190.  A  receiver,  sued 
individually,  is  not  the  same  party  as  he 
is  when  sued  in  his  official  capacity.  El- 
liott V.  Hudson,  18  Cal.  App.  642;  124  Pac. 
103.  In  order  to  sustain  a  plea  in  abate- 
ment of  another  action  pending  for  the 
same  cause  of  action,  the  identity  of  the 
matter  involved  must  be  such  that  a  judg- 
ment in  the  prior  action  could  be  pleaded 
in  bar  as  a  former  adjudication.  McCor- 
mick  V.  Gross,  135  Cal.  302;  67  Pac.  766. 
The  fair  and  legitimate  interpretation  of 
this  section  is,  that  a  judgment  or  order 
respecting  the  administration  of  an  estate 
is  conclusive  as  to  all  matters  directly  in- 
volved in  the  judgment  or  order.  Howell 
V.  Budd,  91  Cal.  342;  27  Pac.  747.  A  judg- 
ment binding  upon  an  intestate  is  binding 
upon  his  heirs  at  law;  and  a  judgment  that 
would  estop  him  in  life  would  bar  an  ac- 
tion for  the  same  cause  by  his  widow,  who 
stands  in  his  shoes,  after  his  death.  Page 
V.  Garver,  5  Cal.  App.  383;  90  Pac.  481. 
The  decree  of  a  probate  court,  distributing 
an  estate,  not  modified  or  assailed,  must 
stand  as  binding  and  conclusive  upon  the 
question  of  heirship;  otherwise,  omitted 
heirs  could  seek  to  have  involuntary  trusts 
declared  at  most  inopportune  times,  and  in 
direct  opposition  to  the  provisions  of  this 
eection.    Lynch  v.  Rooney,  112  Cal.  279;  44 


Pac.  565.  A  judgment  can  be  used  as  evi- 
dence, only  in  relation  to  matters  directly 
determined  by  it.  Ferrea  v.  Chabot,  63 
Cal.  564.  Where  a  former  judgment  is 
pleaded,  it  must  appear  not  only  that  it 
was  upon  the  same  cause  of  action,  but 
also  that  it  was  between  the  same  parties 
or  their  privies;  hence,  where  it  is  pleaded 
against  one  not  a  party  to  the  former 
record,  the  facts  showing  that  such  party 
is  bound  must  be  pleaded,  and  if  used  in 
evidence  against  such  party  without  being 
pleaded,  the  facts  showing  that  such  party 
is  bound  or  estopped  by  the  judgment  must 
first  be  given  in  evidence.  Lord  v.  Thomas, 
5  Cal.  Unrep.  769;  36  Pac.  372.  Public 
policy  requires  only,  at  most,  that  a  judg- 
ment as  to  the  status  of  a  particular  per- 
son, which  shall  be  conclusive  as  against 
those  not  parties  to  it,  shall  be  a  judg- 
ment which  simply  determines  such  status 
in  a  proceeding  whose  sole  end  and  aim 
is  to  determine  it.  Gridley  v.  Boggs,  62 
Cal.  190.  There  can  be  no  proceeding  in 
rem,  except  where  authorized  by  statute; 
in  such  a  proceeding,  the  res  to  be  affected 
thereby  is  the  defendant,  and  must  be 
brought  before  the  court,  either  by  seizure 
or  by  publication  of  notice.  Page  v.  W.  W. 
Chase  Co.,  145  Cal.  578;  79  Pac.  278.  The 
notice  of  lis  pendens  required  to  be  filed 
under  the  McEnerney  Act  must  be  deemed 
to  apply  to  all  defendants  named  or  not 
named.  Davidson  v.  All  Persons,  18  Cal. 
App.  723;  124  Pac.  570. 

Particular  instances  of  judgment  by  es- 
toppel. A  judgment  in  partition  proceed- 
ings is  binding  and  conclusive  upon  all 
parties  to  it,  and  their  legal  representa- 
tives, and  on  all  parties  claiming  under 
them:  it  is  not  the  subject  of  collateral 
impeachment  (Carey  v.  Rae,  58  Cal.  159); 
and  one  having  notice  of  the  pendency  of 
an  action  of  partition  is  bound  by  the 
judgment.  Simmons  v.  Rowe,  4  Cal.  App. 
752;  89  Pac.  621.  Where  the  judgment 
construing  a  will  and  making  final  dis- 
tribution has  become  final,  it  cannot  after- 
wards be  impeached  by  the  will  itself; 
although  the  decree  does  not  conform  to 
the  will,  the  decree  is  binding  on  the  par- 
ties interested  (Estate  of  Learned,  156 -Cal. 
309;  104  Pac.  315);  and  a  decree  of  dis- 
tribution, as  to  title  to  the  interests  dis- 
tributed, is  conclusive  upon  all  the  heirs, 
legatees,  and  devisees  whose  interests  are 
involved  in  the  adjudication.  French  v. 
Phelps,  20  Cal.  App.  101;  128  Pac.  772.  A 
decree  of  distribution  to  trustees  named 
in  a  will,  in  pursuance  of  the  provisions 
of  the  trust,  is  conclusive  as  to  the  valid- 
ity of  the  trust,  and  of  all  its  provisions. 
Seymour  v.  McAvoy,  121  Cal.  438;  41  L.  K. 
A.  544;  53  Pac.  946.  A  party,  if  he  has 
any  right  under  an  alleged  purchase,  or 
otherwise,  against  the  estate  of  a  deceased 
person,  should  assert  that  right  before  the 
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probate  eourt,  and  have  the  share  claimed 
by  him  distributed  directly  to  himself;  by 
failing  so  to  do,  he  is  estopped  by  the  de- 
cree of  distribution  from  asserting  any 
title  to  the  premises.  Freeman  v.  Kahm, 
58  Cal.  111.  Under  this  section,  the  judg- 
ments of  courts  sitting  in  probate,  iu  re- 
spect to  the  matter  directly  adjudged,  are 
as  conclusive  between  the  parties  litigat- 
ing for  the  same  thing,  under  the  same 
title  and  in  the  same  capacity,  as  other 
judgments  (Barnard  v.  Wilson,  74  Cal.  512; 
16  Pac.  307;  and  see  Tobelman  v.  Hilde- 
brandt,  72  Cal.  313;  14  Pac.  20);  but  a 
judgment  of  the  probate  court,  distribut- 
ing the  property  of  the  estate,  does  not 
affect  the  title  thereto,  nor  are  the  claim- 
ants estopped  by  the  decree:  the  probate 
court  cannot  determine  questions  of  title. 
Bath  V.  Valdez,  70  Cal.  350;  11  Pac.  724. 
An  action  of  ejectment  by  a  cestui  que 
trust,  against  the  trustee,  to  recover  pos- 
session of  the  trust  estate,  is  not  a  bar 
to  a  subsequent  action  against  him  to  es- 
tablish the  trust.  O'Connor  v.  Irvine,  74 
Cal.  435;  16  Pac.  236.  Any  liability  an 
executor  may  have  incurred  is  full  and 
complete  at  the  time  of  the  settlement  of 
his  final  account;  and  the  order  settling 
such  account  and  discharging  him  is  con- 
clusive against  his  liability.  Reynolds  v. 
Brumagim,  54  Cal.  254.  The  decree  of  a 
probate  court  settling  the  accounts  of  an 
executor,  and  fixing  the  amovmt  of  his  lia- 
bility, is  conclusive  upon  all  persons  in- 
terested in  the  estate,  who  are  not  under 
disability.  Washington  v.  Black,  83  Cal. 
290;  23' Pac.  300.  A  judgment,  that  the 
city  of  San  Diego  is  not  entitled  to  an  in- 
junction to  prevent  the  county  treasurer 
from  paying  a  warrant  drawn  upon  him  in 
payment  of  the  salary  of  the  superinten- 
dent of  schools  of  the  city  of  San  Diego, 
is  res  adjudicata  in  a  subsequent  proceed- 
ing in  mandamus  by  the  city  superinten- 
dent of  schools  against  the  county  superin- 
tendent of  schools,  requiring  the  latter  to 
draw  a  requisition  on  the  county  auditor 
for  his  f alary;  in  such  mandamus  proceed- 
ings, the  parties  are  the  agents  of  the  city, 
and  of  the  county  and  state,  and  are 
equally  bound  by  the  judgment  in  the 
prior  action.  Davidson  v.  Baldwin,  2  Cal. 
App.  733;  84  Pac.  238.  The  owner  of  a 
thrashing-machine,  who  has  delivered  pos- 
session thereof  to  another,  to  whom  he  has 
contracted  to  sell  it  upon  payment  of  the 
purchase  price,  is  not  a  privy  to  such 
other,  so  as  to  be  bound  by  a  judgment 
against  him,  enforcing  a  lien  on  the  prop- 
erty. Holt  Mfg.  Co.  V.  Collins,  154  Cal. 
265;  97  Pac.  516.  A  judgment  for  spe- 
cific performance  is  a  bar  to  a  subsequent 
action  for  damages  (Abbott  v.  76  Land  etc. 
Co.,  161  Cal.  42;  118  Pac.  425);  but  a  judg- 
ment in  an  action  to  quiet  title,  brought 
by  the  vendor  against  the  purchaser,  and 


entered  in  favor  of  the  plaintiff  upon  the 
default  of  the  defendant,  is  not  res  adjudi- 
cata, in  bar  of  a  subsequent  action  by  the 
defendant  to  recover  the  purchase-money 
paid,  in  which  a  rescission  of  the  contract 
of  sale  is  alleged  and  admitted.  Heilig  v. 
Parlin,  134  Cal.  99;  66  Pac.  186.  A  per- 
son who  has  constructive  notice  of  an 
action  to  quiet  title  is  bound  by  the  judg- 
ment rendered  therein.  Nemo  v.  Fairing- 
ton,  7  Cal.  App.  443;  94  Pac.  874.  The 
proceeding  for  the  probate  of  a  will  is  not 
a  special  inquiry  to  determine  the  status 
of  the  testator  as  to  sanity  or  insanity; 
and  a  finding  of  insanity  is  of  a  pro- 
bative fact,  the  same  as  a  finding  upon 
proof  of  duress  or  undue  influence.  Grid- 
ley  V.  Boggs,  62  Cal.  190.  An  adjudica- 
tion that  a  person  was  of  unsound  mind 
at  the  time  of  executing  a  will,  and  of 
executing  a  deed,  is  conclusive  as  to  the 
parties  before  the  court.  Clapp  v.  Vatcher, 
9  Cal.  App.  462;  99  Pac.  549.  A  proceed- 
ing under  §  1766,  ante,  respecting  the  res- 
toration of  an  insane  person  to  capacity, 
is  a  judicial  proceeding,  and  the  judgment 
is  "conclusive  upon  the  condition  or  rela- 
tion of  the  person,"  but  such  proceeding 
has  no  application  to  the  case  of  a  person 
who  has  been  committed  to  an  insane 
asylum,  without  having  been  put  under 
guardianship.  Aldrich  v.  Barton,  153  Cal. 
488;  95  Pac.  900.  A  former  judgment  of 
compromise  of  the  liability  of  the  origi- 
nal owner  of  stock  is  not  available  as  an 
estoppel  in  a  subsequent  action  against  a 
defendant  transferee,  who  received  such 
stock  prior  to  such  judgment  of  compro- 
mise. People's  Home  Sav.  Bank  v.  Eick- 
ard,  139  Cal.  285;  73  Pac.  858.  In  an  ac- 
tion of  ejectment,  in  which  the  defendant 
claims  title  to  the  premises  under  an  exe- 
cution sale  made  in  pursuance  of  a  judg- 
ment against  the  plaintiff,  the  judgment 
roll  in  an  action  by  the  plaintiff  against 
the  execution  purchaser,  to  set  siside  the 
judgment  and  sale  on  the  ground  tbat  they 
were  void,  in  which  action  judgment  went 
for  the  execution  purchaser  on  demurrer  to 
the  complaint,  is  admissible.  Peterson  v. 
Weissbein,  75  Cal.  174;  16  Pac.  769.  A 
proceeding  to  enforce  a  lien  against  the 
jtroperty  of  an  owner  does  not  affect  his 
interest,  unless  he  is  made  a  party.  Holt 
Mfg.  Co.  v.  Collins,  154  Cal.  265;  97  Pac. 
516.  The  foreclosure  of  a  street  assess- 
ment is  not  a  proceeding  in  rem,  and  the 
judgment  for  the  sale  of  the  property  4s 
not  binding  upon  the  world:  it  can  only 
affect  the  interest  of  an  owner  made  a 
party  to  the  action,  or  affected  with  notice 
thereof.  Page  v.  W.  W.  Chase  Co.,  145  Cal. 
578;  79  Pac.  278.  The  question,  whether 
or  not  a  woman  holds  title  to  property  in 
trust,  or  absolutely  iu  her  own  right,  hav- 
ing been  put  in  issue,  none  of  the  facts 
involved  and  necessary  to  support  a  judg- 
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ment  against  her  on  this  issue  can  again 
be  the  subject  of  litigation  between  the 
same  parties  or  their  successors  in  inter- 
est. Nolan  V.  Hyatt,  163  Cal.  1;  124  Pae. 
439.  The  judgment  of  a  superior  court, 
as  to  the  title  of  property,  put  in  issue  in 
a  suit  for  divorce,  is  res  adjudicate,  after 
the  time  for  an  appeal  has  elapsed,  and 
conclusive  upon  both  parties,  in  any  fur- 
ther litigation  on  the  subject.  Allen  v. 
Allen,  159  Cal.  197;  113  Pac.  160.  A  judg- 
ment rendered  in  an  action  involving  title 
to  real  property,  determining  that  the  title 
is  in  one  of  the  parties,  is  admissible  in 
evidence,  not  for  the  purpose  of  defeating 
or  affecting  any  claim  or  title  of  a  party 
who  was  not  a  party  or  privy  to  such 
judgment,  but  solely  as  a  muniment  in  an 
asserted  title.  Chapman  v.  Moore,  151  Cal. 
509;  121  Am.  St.  Eep.  130;  91  Pac.  324. 
The  final  decision  of  the  United  States 
land  department,  as  to  the  right  to  a  pat- 
ent, is  conclusive.  Eogers  v.  De  Cambra, 
132  Cal.  502;  60  Pac.  863;  64  Pac.  894. 
A  judgment  in  ejectment,  in  favor  of  a 
tenant,  is  not  conclusive  as  an  estoppel 
in  favor  of  the  landlord,  against  the 
plaintiff  in  ejectment,  unless  the  landlord 
appeared  openly  in  the  case;  the  fact 
that  the  tenant  was  represented  by  an 
attorney  employed  by  the  landlord  is  not 
sufficient  to  establish  the  estoppel.  Loftis 
V.  Marshall,  134  Cal.  394;  86  Am.  St.  Rep. 
286;  66  Pac.  571.  The  question  whether 
the  grantee  of  a  trustee  is  a  purchaser  in 
good  faith  and  for  a  valuable  considera- 
tion without  notice  of  the  trust,  is  not 
precluded  by  the  judgment  in  the  action 
enforcing  the  trust  against  his  grantor,  to 
•which  the  grantee  was  not  a  party,  where 
his  title  antedates  the  action.  Warnock  v. 
Harlow,  96  Cal.  298;  31  Am.  St.  Rep.  209; 
31  Pac.  166.  A  sale  under  a  judgment  for 
the  foreclosure  of  a  lien  does  not  create 
a  cloud  upon  the  title,  or  in  any  manner 
affect  the  rights  of  one  owning  the  fee  and 
in  the  actual  possession  of  the  land,  but 
not  a  party  to  the  judgment:  he  is  not 
bound  by  he  judgment  therein.  Roman 
Catholic  Archbishop  v.  Shipman,  69  Cal. 
586;  11  Pac.  243.  Where  a  plaintiff  makes 
the  holder  of  an  adverse  title  a  party  de- 
fendant in  a  foreclosure  suit,  setting  forth 
facts  from  which  he  claims  that  such  title 
is  subordinate  to  his  mortgage,  and  issues 
upon  these  facts  are  presented  for  adju- 
dication without  objection  on  the  defend- 
ant's part,  the  judgment  thereon  is  not 
voi^:  the  subject-matter  is  within  the  ju- 
risdiction of  the  court,  and  if  the  parties 
submit  the  controversy  to  its  determina- 
tion, the  judgment  rendered  is  as  conclu- 
.sive  as  if  rendered  in  an  action  specially 
brought  for  that  jnirpose,  and  is  not  sub- 
ject to  collateral  attack.  Beronio  v.  Ven- 
tura County  Lumber  Co.,  129  Cal.  232;  79 
Am.  St.  Eep.  118;  61  Pac.  958.     In  a  suit 


to  enjoin  the  diversion  of  water,  a  judg- 
ment that  does  not  determine  the  rights 
of  either  party  as  to  the  amount  of  water 
he  is  entitled  to  is  fatally  uncertain,  and 
cannot  be  pleaded  as  an  estoppel.  Eogers 
V.  Overacker,  4  Cal.  App.  333;  87  Pac. 
1107. 

Motions  res  adjudicata  on  appeal  when. 
Whenever  substantial  rights,  or  the  merits 
of  the  case,  are  involved  or  determined  on 
appeal,  the  judgment  is  res  adjudicata,  al- 
though the  decision  is  made  on  an  appeal 
from  a  motion.  Lake  v.  Bonynge,  161  Cal. 
120;  118  Pae.  535. 

AJfected  by  change  of  law  how.  The 
validity  of  a  judgment  is  to  be  determined 
from  the  law  in  force  when  it  was  ren- 
dered: if  valid  then,  subsequent  changes 
in  the  law  cannot  affect  it.  Lake  v.  Bo- 
nynge, 161  Cal.  120;  118  Pac.  535. 

Second  judgment  impeached  how.  A 
second  judgment  cannot  be  collaterally  im- 
peached by  mere  proof  of  a  prior  judg- 
ment. Estate  of  McNeil,  155  Cal.  333;  100 
Pac.  1086. 

Former  judgment  pleaded  how.  A  party 
is  not  required  to  plead  a  former  judgment 
in  bar,  but  the  form  of  the  plea,  if  it  is 
pleaded,  will  indicate  the  circumstances 
under  which  it  can  be  used  in  evidence. 
Lord  V.  Thomas,  5  Cal.  Unrep.  769;  36  Pac. 
372.  An  estoppel  by  a  former  judgment 
cannot  be  urged,  unless  pleaded  in  the  sub- 
sequent action.  Estate  of  McNeil.  155  Cal. 
333;  100  Pac.  1086. 

Res  adjudicata  on  appeal.  Where  a  for- 
mer order  allowing  a  partial  exemption 
was  made  upon  insufficient  proof,  and  was 
reversed  upon  appeal,  such  reversal  is  not 
res  adjudicata,  in  the  sense  that  it  pre- 
cludes a  subsequent  order  upon  a  motion 
l^resenting  new  evidence  sufficient  to  sus- 
tain the  order.  Lawson  v.  Lawson,  15  Cal. 
App.  496;  115  Pac.  461.  A  final  judgment, 
only,  can  be  pleaded  or  proved  as  res  ad- 
judicata: it  is  not  final  until  the  time  for 
an  appeal  has  expired.  Estate  of  Ricks, 
160  Cal.  467;  117  Pac.  539. 

Findings  outside  the  Issues  conclusive 
how  far.  A  finding  of  fact  by  the  court, 
upon  which  there  is  no  issue  in  the  case, 
and  which  does  not  enter  into  or  form  the 
basis  of  the  judgment  rendered  in  the  ac- 
tion, is  not  admissible,  in  another  action 
between  the  same  parties,  as  evidence  of 
that  fact,  either  as  an  admission  or  by 
Avay  of  estoppel.  Bank  of  Visalia  v.  Smith, 
146  Cal.  398;  81  Pac.  542.  Findings  out- 
side of  the  issues  in  a  former  action  can 
only  be  regarded  in  a  subsequent  action 
as  a  declaration  by  the  judge,  of  his  opin- 
ion, formed  upon  the  evidence  that  he  had 
heard,  and  have  no  greater  dignity,  as 
evidence,  than  hearsav.  Bank  of  Visalia 
V.  Smith,    146  Cal.  398;' 81  Pac.  542. 

Judgment  upon  the  merits.  See  note 
ante,  §  582. 
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Essence  of  estoppel  by  Judgment.  See  note  13 
Am.   Dec.    395. 

General  principles  of  res  adjudicata.  See  note 
25   Am.   Dec.   542. 

Judgment  against  trustee,  when  binds  bene- 
ficiary, yee  note.s  34  Am.  Dec.  722;  73  Am.  St. 
Rep.   1C4. 

Admissi'billty  and  effect  of  former  judgment. 
See   note   41    Am.   Dec.   (i.s2. 

Couchisivcness  of  decrees  in  probate.  See  notes 
48   Am.   Dec.    744:    21    L.    R.   A.   680. 

Estoppel  of  judgment  does  not  apply  with  re- 
spect to  matters  occurring  pendente  lite.  See 
note  48   Am.  Dec.   774. 

Former  judgment,  when  conclusive.  See  note 
.'.3    Am.    Dec.    355. 

Who  concluded,  by  judgment  and  as  to  what 
facts.     See    note    73    Am.   Dec.    217. 

What  are  judgments  in  rem.  See  note  75  Am. 
Dec.   720. 

Effect  of  judgment  as  bar  for  items  not  given 
in  evidence.     See   note   78    Am.   Dec.    760. 

Conciusivenes's  of  judgment  in  ejectment.  See 
note  8^  Am.  Dec.  208. 

Judgment  against  tenant,  when  binds  landlord. 
See  nule   95   Am.  Dec.  473. 

Facts  which  are  not  res  adjudicata  though  ap- 
parently found  by  the  court.  See  note  96  Am. 
Dec.   775. 

Recital  of  jurisdictional  fact  is  conclusive  of 
judgment.     See    note    30    Am.    Rep.    74S. 

Conclusiveness  of  judgment  in  other  actions  in- 
volving same  question.  See  note  38  Am.  Rep. 
778. 

Conclusiveness  of  judgments  against  persons 
not  parties  to  action.  See  note  2  Am.  St.  Rep. 
876. 

Conclusiveness  of  judgment  is  restricted  to 
party  in  capacity  in  which  he  sued  or  defended. 
See   note   7   Am.   St.   Rep.    175. 

Elements  necessary  to  conclusiveness  of  judg- 
ments in  another  action.  See  note  8  Am.  St.  Rep. 
229. 

Instances  of  conclusiveness  of  judgments.  See 
notes  14  Am.   St.  Rep.  250:   15  Am.   St.  Rep.   142. 

Conclusiveness  of  judgments  against  indem- 
nitors.    See   note   22    Am.    St.    Rep.   204. 

Effect  of  appeal  on  judgment  as  estoppel.  See 
note   37   Am.   St.   Rep.   29. 

Conclusiveness  of  adjudications  on  demurrer. 
See   r:ote    44    Am.    St.    Rep,    5C6. 

Effect  of  judgment  against  tenant  as  res  ad- 
judic.lta.     See  note   112   Am.   St.   Rpp.  21. 

Conclusiveness  against  purchaser  of  land,  of 
judgment  against  vendor  in  action  brought  after 
purchase.     See   note   3   Ann.   Cas.   339. 


Judgment  in  criminal  proceeding  as  res  Judi- 
cata in  civil  or  penal  action.  See  note  5  Ann. 
Cas.   7S. 

Application  of  doctrine  of  res  judicata  to  is- 
sues in  action  as  to  which  judgment  is  silent. 
See   note    (i    Ann.    Cas.    104. 

Judgment  against  partner  on  partnership  ob- 
ligation as  bar  to  suit  against  copartner.  See 
note   8   Ann.   Ca.s.   315. 

Judgment  for  defendant  for  failure  or  insuffi- 
ciency of  plaintiff's  proof  as  bar  to  subsequent 
suit  on  same  cause  of  action.  See  note  9  Ann. 
Cas.   187. 

Dismissal  of  action  by  agreement  as  res  ju- 
dicata.    See   note    13   Ann.   Cas.    655. 

Recovery  by  administrator  for  death  of  wife 
by  wrongful  act  as  bar  to  recovery  by  husband 
for  tort.     See  note   14   Ann.   Cas.   554. 

Judgment  of  nonsuit  or  dismissal  in  one  juris- 
diction as  bar  to  action  in  another.  See  note  19 
Ann.  Cas.   1016. 

Judgment  or  decree  on  merits  rendered  on  de- 
murrer as  constituting  former  adjudication.  See 
note    Ann.    Cas.    191 3A.    541. 

Waiving  tort  and  suing  in  assumpsit  as  res 
adjudicata.      See    note    Ann.    Cas.    1913D,    238. 

Judgment  in  favor  of  employee  as  bar  to  re- 
covery against  employer  for  employee's  act  or 
default.     See  note   54   J>.   R.   A.   649. 

Conclusive  effect  of  judgment  on  which  action 
to  set  aside  conveyance  as  fraudulent  is  based. 
See  note  07  L.  R.  A.  593. 

Judgment  in  criminal  action  as  res  judicata  in 
civil  action.  See  notes  11  L.  R.  A.  (N.  S.)  653; 
31    L.    R.    A.    (N.    S.)    670. 

Judgment  against  one  as  prima  facie  evidence 
of  amount  of  damages  against  another  liable  over, 
who  had  no  notice  of  the  original  suit.  See  note 
16  L.  R.  A.    (N.   S.)    911. 

Effect  of  judginent  in  ejectment  against  the 
tenant  upon  a  landlord  not  a  party  or  vice  versa. 
See   note  26   L.  R.   A.    (N.   S.)    595. 

Judgment  against  trustee  in  mortgage  or  deed 
of  trust  to  secure  debt  as  affecting  beneficiary 
not  a  party.    See  note  35  T..  R,  A.   (>J.  S.)    196. 

Judgment  against  plaintiff  in  action  involving 
boundnrv  as  establishing  boundary  claimed  by  de- 
fendant.    See   note   38   h.   R.    A.    (N.    S.)    1020. 

Conclusiveness  of  judgment  against  a  tort- 
feasor in  a  subsequent  action  for  contribution  or 
indemnity.    See  note  40  L.  R.  A.    (X.  S.)   1172. 

CODE  COMlVnSSIONERS'  NOTE.  See  §§  1913, 
1914,  1915;  see  note  to  subd.  6  to  §  1962. 


§  1909.  Effect  of  other  judicial  orders,  when  conclusive.  Other  judicial 
orders  of  a  court  or  judge  of  this  state,  or  of  the  United  States,  create  a 
disputable  presumption,  according  to  the  matter  directly  determined,  be- 
tween the  same  parties  and  their  representatives  and  successors  in  interest 
by  title  subsequent  to  the  commencement  of  the  action  or  special  proceed- 
ing, litigating  for  the  same  thing  under  the  same  title  and  in  the  same 
capacity. 

of  a  similar  nature,  referred  to  in  §  1908, 
ante,  are  governed  by  the  provisions  of 
this  section.  Merd  v.  Tuohy,  133  Cal.  55; 
65  Pac.  139. 

CODE  COMMISSIONERS'  NOTE.    See  §  1962, 
subd.  6,  post. 

§1910.  Where  parties  are  to  be  deemed  the  same.  The  parties  are 
deemed  to  be  the  same  when  those  between  whom  the  evidence  is  offered 
were  on  opposite  sides  in  the  former  case,  and  a  judgment  or  other  deter- 
mination could  in  that  case  have  been  made  between  them  alone,  though 
other  parties  were  joined  v/ith  both  or  either. 

Legislation  g  1910.      1,  Enacted    March    11,  "Same    parties,"    defined.     The    phrase, 


Disputable  presumption.    Post,  §  1963. 
Parties    and    privies.     Ante,  §  1908,    subd.    2; 
post,  §  1910. 

Legislation  S  1909.      Enacted  March  11,  1873. 

Application  of  section.     Orders  of  other 
kinds  than  the  judgments,  and  final  orders 


S.^Amendment    by    Stats.    1901,    p.    244;    un-         "^^^   same    parti 
constitutional.    See  note  ante,   §  5.  persons  who  are  parties,  by  name,  to  the 
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CODE  COMMISSIONERS'  NOTE.    It  was  held, 

in  an  action  of  ejectment  against  a  tenant,  if  the 
landlord  assumes  the  defense  and  puts  his  title 
in  issue,  the  judgment  rendered  therein  binds 
him  as  evidence  by  way  of  estoppel,  the  same  as 
though  he  was  made  a  party  defendant.  Valen- 
tine V.  Mahoney,  3  7  Cal.  389;  Russell  v.  Mallon, 
38  Cal.  259. 


record.     Briggs  v.  Briggs,  80  Cal.  253;  22 
Pac.  334;  and  see  note  ante,  §  1S70. 

Parties  are  estopped  when.  There  can 
be  no  element  of  estoppel,  where  the  op- 
ponents in  a  subsequent  action  were  on 
the  same  side  in  the  former  action.  Estate 
of  Heydenfeldt,  127  Cal.  456;  59  Pac.  839. 

§  1911.  What  deemed  adjudged  in  a  judgment.  That  only  is  deemed  to 
have  been  adjudged  in  a  former  judgment  which  appears  upon  its  face  to 
have  been  so  adjudged,  or  which  was  actually  and  necessarily  included 
therein  or  necessary  thereto. 


Legislation  §  1911.     Enacted  March  11.  1873. 

Elements  of  the  estoppel.  This  section 
states  the  elementary  rule  as  to  the  estop- 
pel of  a  former  judgment  (Silverston  v. 
Mercantile  Trust  Co.,  18  Cal.  App.  ISO; 
122  Pac.  976);  and  is  in  harmony  with 
the  weight  of  authority  in  other  states. 
Lillis  V.  People's  Ditch  Co.,  3  Cal.  Unrep. 
494;  29  Pac.  780.  A  final  judgment  is 
conclusive,  not  only  as  to  matters  judi- 
cially determined,  but  also  as  to  every 
matter  essentially  connected  with  the  sub- 
ject-matter of  litigation,  that  might  have 
been  litigated;  and  the  subject-matter  in- 
volved cannot  be  relitigated,  in  a  subse- 
quent proceeding,  on  the  ground  of  newly 
discovered  evidence.  Estate  of  Bell,  153 
Cal.  331;  95  Pac.  372.  In  a  judgment  of 
any  character,  pleaded  in  bar,  it  must 
appear  not  only  that  the  parties  are  the 
same,  but  also  that  the  subject-matter  is 
the  same;  if  the  subject-matter  is  not  the 
same,  and  the  right  to  relief  in  the  second 
action  is  based  upon  entirely  different 
facts  from  those  set  out  in  the  first  action, 
the  judgment  in  the  first  action  cannot 
be  effective  as  a  bar,  though  the  parties 
are  the  same.  Takekawa  v.  Hole,  17  Cal. 
App.  653;  121  Pac.  296.  A  judgment  con- 
cludes the  parties  only  as  to  the  facts  in 
issue,  as  distinguished  from  the  facts  in 
controversy;  it  is  not  conclusive  of  any 
matter  that  only  comes  collaterally  in  is- 
sue, nor  of  any  matter  incidentally  cog- 
nizable, nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment,  nor  of 
any  collateral  facts  that  are  offered  in  evi- 
dence to  establish  matters  or  fac.ts  in  is- 
sue. Lillis  V.  Emigrant  Ditch  Co.,  95  Cal. 
553;  30  Pac.  1108.  By  failing  to  appeal, 
and  seek  the  correction  of  errors  through 
a  reversal,  the  judgment  is  as  conclusive 
upon  the  party  as  if  at  the  trial  he  had 
omitted  to  present  sufficient  evidence  to 
the  court  in  support  of  his  demand.  Lamb 
V.  Wahlenmaier,  144  Cal.  91;  103  Am.  St. 
Kep.  66;  77  Pac.  765. 

Scope  of  estoppel.  To  be  a  bar  to  future 
proceedings,  it  must  appear  that  the  for- 
mer judgment  necessarily  involved  the  de- 
termination of  the  same  fact,  to  prove 
or  disprove  which  it  is  pleaded  or  intro- 
duced in  evidence;  it  is  not  enough  that 
the  question  was  one  of  the  issues  in  the 


former  suit:  it  must  also  appear  to  have 
been  precisely  determined.  Oakland  v. 
Oakland  Water  Front  Co.,  118  Cal.  160; 
50  Pac.  277.  The  application  of  the  doc- 
trine of  res  adjudicata  cannot  be  made  by 
inference  or  surmise  upon  the  effect  of  the 
judgment.  Kichardson  v.  Eureka,  110  Cal. 
441;  42  Pac.  965.  If,  upon  the  face  of  a 
record,  anything  is  left  to  conjecture  as 
to  what  was  necessarily  involved  and  de- 
cided, there  is  no  estoppel  in  it  when 
pleaded,  and  nothing  conclusive  in  it  when 
offered  as  evidence.  Oakland  v.  Oakland 
Water  Front  Co.,  118  Cal.  160;  50  Pac.  277. 
The  judgment  of  an  appellate  court,  re- 
versing a  judgment  of  the  lower  court 
sustaining  a  demurrer  to  a  complaint  on 
several  specified  grounds,  is  res  adjudicata 
as  to  the  sufficiency  of  the  complaint  as 
against  all  of  such  grounds.  Neale  v.  Mor- 
row, 163  Cal.  445;  125  Pac.  1052.  The 
record  admissible  in  evidence,  whether 
conclusive  or  only  prima  facie,  is  confined 
to  that  which  appears  upon  its  face  to 
have  been  adjudged,  or  which  was  actually 
and  necessarily  included  therein  or  neces- 
sary thereto.  Ferrea  v.  Chabot,  63  Cal. 
564;  Coburn  v.  Goodall,  72  Cal.  498;  1  Am. 
St.  Eep.  75;  14  Pac.  190;  Estate  of  Bell, 
153  Cal.  331;  95  Pac.  372;  Silverston  v. 
Mercantile  Trust  Co.,  18  Cal.  App.  180; 
122  Pac.  976. 

Particular  instances  of  estoppel.  In 
passing  upon  the  jjlea  of  res  adjudicata, 
the  question  is  not  whether  the  decision 
of  the  court  was  erroneous  or  otherwise 
upon  the  point  involved,  but  the  question 
is.  Did  the  court  decide  the  point,  and  is 
the  decision  final?  Lamb  v.  Wahlenmaier, 
144  Cal.  91;  103  Am.  St.  Eep.  66;  77  Pac. 
765.  In  an  action  to  quiet  title,  where 
the  plaintiffs  claimed  a  certain  interest  by 
forfeiture  of  co-owners,  and  the  defend- 
ants by  a  transfer  from  such  co-owners, 
the  judgment  in  a  former  suit  by  the 
plaintiffs  against  the  defendants,  permit- 
ting them  to  redeem  from  mortgage  sale, 
does  not  show  a  forfeiture,  the  precise 
question  of  forfeiture  not  being  involved 
and  adjudicated.  Emerson  v.  Yosemite 
Gold  Mining  etc.  Co.,  149  Cal.  50;  85  Pac. 
122.  Where  the  estate  of  a  deceased  per- 
son is  distributed  to  the  trustees  appointed 
under  the  will,  the  decree  of  distribution 
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is  an  adjudication  of  the  validity  of  the 
trust,  and  of  the  title  of  the  trustees  to 
take  under  the  will.  Goldtree  v.  Allison, 
119  Cal.  344;  51  Pae.  .IGl.  Equitable  rights 
are  not  necessarily  included  in  an  action 
of  ejectment,  and  their  determination, 
when  not  pleaded,  is  not  necessary  to  a 
determination  of  the  issues  in  such  action. 
O'Connor  v.  Irvine,  74  Cal.  435;  16  Pac. 
236.  While  a  general  verdict  or  a  judg- 
ment operates  as  an  estoppel  as  to  such 
matters  as  were  necessarily  considered  and 
determined,  yet  it  is  never  conclusive  upon 
immaterial  or  collateral  issues.  Chapman 
v.  Hughes,  134  Cal.  641;  58  Pac.  298;  60 
Pac.  974;  66  Pac.  982.  The  denial  of  a 
former  petition  to  revoke  letters  of  ad- 
ministration, issued  during  the  minority  of 
the  petitioner,  without  any  reason  as- 
signed for  the  denial,  and  without  any 
finding  of  fact,  does  not  imply  a  finding 
of  incompetency,  nor  constitute  a  prior  ad- 
judication of  a  want  of  understanding,  as 
against  a  subsequent  petition.  Estate  of 
Li  Po  Tai,  108  Cal.  484;  41  Pac.  486.  A 
former  judgment  in  an  action  to  quiet 
title  brought  by  the  vendor  against  the 
purchaser,  after  the  vendor  had  retaken 
possession,  that  the  title  is  in  the  vendor, 
is  not  res  adjudicata,  in  bar  of  a  sub- 
sequent action  to  recover  the  purchase- 
money  paid,  in  which  a  rescission  of  the 
contract  of  sale  is  alleged  and  admitted. 
Heilig  V.  Parlin,  134  Cah  99;  66  Pac.  186. 
A  judgment  in  a  real  action  is  conclusive, 
in  any  subsequent  suit,  as  to  the  owner- 
ship of  the  property,  where  no  new  title 
is  established  in  the  subsequent  suit;  but 
it  does  not  preclude  an  inquiry  concerning 
the  vesting  of  title  by  subsequent  events. 
Nemo  V.  Farrington,  7  Cal.  App.  443;  94 
Pac.  874.  In  controversies  over  the  right 
of  a  widow  to  family  allowances,  an  ad- 
judication of  her  right  in  one  suit  is  bind- 
ing upon  her  in  a  subsequent  suit,  wherein 
she  seelvs  to  establish  her  right  thereto 
upon  exactly  the  same  grounds.  Estate  of 
Bell,  153  Cal.  331;  95  Pae.  372.  The  pro- 
bate of  a  will  is  evidence  that  it  was  duly 
executed  by  the  testator;  that  he  had  le.iTal 
capacity  to  execute  it;  and  that  it  had  not 
been  revoked.  Clapp  v.  Vatcher,  9  Cal. 
App.  462;  99  Pac.  549.  A  judgment  in 
certiorari  proceedings  annulling,  for  want 
of  jurisdiction  to  make  it,  an  order  of  the 
board  of  supervisors  declaring  a  certain 
bridge  to  be  a  free  public  bridge,  which 
order  was  i)assed  after  the  expiration  of  a 
period  limited  for  the  collection  of  tolls, 
is  not  an  adjudication  that  the  bridge  had 
not  become  a  free  public  highway  upon 
the  expiration  of  that  period.  Gardella  v. 
Amador  County,  164  Cal.  555;  129  Pac. 
993.  An  adjudication  as  to  unsoundness 
of  mind,  necessarily  adjudged,  is  conclu- 
sive. Clapp  v.  Vatcher,  9  Cal.  App.  462; 
99    Pac.    549.     A    former    judgment    in    a 


prior  action,  for  the  same  cause,  against 
the  defendants'  predecessor,  which  was 
rendered  by  stipulation,  for  a  pipe  lino 
over  different  land,  is  conclusive  only  as 
to  the  land  occupied  by  the  pipe  line,  and 
is  not  a  bar  to  another  action  to  condemn 
the  strip  claimed  but  not  adjudicated  in 
the  prior  action.  Laguna  Drainage  District 
V.  Charles  Martin  Co.,  5  Cal.  App.  166; 
89  Pac.  993.  A  judgment,  that  the  plain- 
tiff has  a  right  to  redeem  from  a  foreclos- 
ure sale,  is  conclusive  only  of  that  which 
is  essential  to  support  such  right;  all  that 
is  necessary  for  him  to  prove  to  sustain 
such  right  is  that  he  is  a  successor  in  in- 
terest of  one  or  more  of  the  judgment 
debtors  in  some  part  of  the  property.  Em- 
erson V.  Yosemite  Gold  Mining  etc.  Co., 
149  Cal.  50;  85  Pac.  122. 

Judgment  of  dismissal  a  bar  when.  The 
dismissal  of  a  bill  in  equity,  upon  the 
ground  or  for  the  reason  that  the  plaintiff 
has  an  adequate  remedy  at  law,  is  not  a 
judgment  upon  the  merits;  and  where  the 
record  shows  a  dismissal  upon  that  ground, 
it  will  not  be  held  that  the  merits  were 
considered  by  the  court,  or  that  the  judg- 
ment is  a  bar  to  another  action.  Oakland 
V.  Oakland  Water  Front  Co.,  118  Cal.  16U; 
50  Pac.  277.  A  judgment  is  entitled  to  no 
greater  consideration  from  the  mere  fact 
that,  by  its  terms,  it  is  given  upon  a  dis- 
missal of  the  action  at  the  instance  of  the 
court,  than  if  it  were  merely  a  judgment 
of  nonsuit  at  the  instance  of  the  plaintiff. 
Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  160;  50  Pac.  277.  Thus,  a  judgment 
of  dismissal  at  the  instance  of  the  court  is 
entitled  to  no  greater  consideration  from 
that  fact,  than  if  it  were  merely  a  judg- 
ment of  nonsuit  at  the  instance  of  the 
plaintiff.  Oakland  v.  Oakland  Water  Front 
Co.,  118  Cal.  160;  50  Pac.  277.  Where  the 
first  suit  was  dismissed  for  defect  of  plead- 
ings or  parties,  or  a  misconception  of  the 
form  of  proceeding,  or  the  want  of  juris- 
diction, or  was  disposed  of  on  any  ground 
not  going  to  the  merits  of  the  action,  the 
judgment  rendered  is  not  a  bar  to  another 
suit.  Oakland  v.  Oakland  Water  Front  Co., 
lis  Cal.  160;  50  Pac.  277.  When  a  judg- 
ment of  dismissal  is  relied  upon  as  a  bar 
to  another  action,  or  is  offered  in  evidence 
as  an  estoppel,  it  must  appear  that  it 
necessarily  involved  a  determination  of 
the  fact  sought  to  be  established  by  the 
second  action.  Oakland  v.  Oakland  Water 
Front  Co.,  118  Cal.  160;  50  Pac.  277. 

Uncertainty  of  record  removed  how. 
Where  there  is  any  uncertainty  in  the  rec- 
ord as  to  the  precise  question  determined 
in  the  former  suit,  where  several  distinct 
matters  have  been  litigated,  upon  one  or 
more  of  which  judgment  may  have  passed, 
such  uncertainty  may  be  removed  by  ex- 
trinsic evidence  showing  the  i)reeise  point 
involved  and  determined.    Oakland  v.  Oak- 
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Newhall  v.  Hatch,  134  Cal.  269;  55  L.  E.  A. 
673;  66  Pac.  266.  While  a  judgment  ren- 
dered upon  the  sustaining  of  a  demurrer 
to  a  complaint  is  a  bar  to  another  action, 
based  upon  the  same  allegations  of  fact, 
yet,  where  the  facts  are  different  and  pre- 
sent different  questions  of  law,  no  such 
bar  can  be  asserted.  Takekawa  v.  Hole, 
17  Cal.  App.  653;  121  Pac.  296. 

Finding  by  court  outside  of  issues, 
merely  declaration  of  opinion  formed.  See 
note  ante,  §  1908. 

CODE  COMMISSIONEES'  NOTE.  Plandreau 
V.  Downey,  23  Cal.  354;  Hamm  v.  Arnold,  23 
Cal.  378;  Le  Roy  v.  Rogers,  30  Cal.  230;  89 
Am.  Dec.  88;  Hough  v.  Waters,  30  Cal.  311; 
Bowman  v.  Cudworth,  31  Cal.  149;  Marshall  v. 
Shafter,  32  Cal.  177;  Mann  v.  Rogers,  35  Cal. 
317;  Jones  v.  Petaluma,  36  Cal.  232;  Anderson 
V.  Fisk,  36  Cal.  625;  Boggs  v.  Clark,  37  Cal. 
237. 


land  Water  Front  Co.,  118  Cal.  160;  50 
Pac.  277. 

Wliat  determined  on  cross-complaint  and 
counterclaim.  The  determination,  in  a 
former  action,  of  an  issue  presented  on  the 
part  of  the  defendant  therein,  by  way  of 
counterclaim,  or  in  recoupment,  or  by 
cross-complaint  against  the  plaintiff,  is  res 
adjudicata,  as  fully  as  if  determined  in  a 
separate  and  independent  action.  Lamb 
V.  Wahlenmaier,  144  Cal.  91;  103  Am.  St. 
Rep.  66;  77  Pac.  765. 

Res  adjudicata  on  demurrer.  A  judg- 
ment rendered  upon  the  sustaining  of  a 
demurrer  to  a  complaint  is  a  bar  to  an- 
other action  for  recovery  upon  the  same 
facts;  but  if  other  facts  are  stated,  which 
supply  the  defects  of  the  first  complaint, 
or  which  present  a  different  cause  of  ac- 
tion, the  judgment  so  entered  is  not  a  bar. 

§  1912.  Where  sureties  bound,  principal  is  also.  Whenever,  pursuant  to 
the  last  four  sections,  a  party  is  bound  by  a  record,  and  such  party  stands 
in  the  relation  of  a  surety  for  another,  the  latter  is  also  bound  from  the  time 
that  he  has  notice  of  the  action  or  proceeding,  and  an  opportunity  at  the 
surety's  request  to  join  in  the  defense. 

Legislation  §  1912.      Enacted  March  11,  1873.        Love,  16  Cal.  69. 
CODE    COMMISSIONERS'    NOTE.      Bostic    v. 

§  1913.  Record  of  another  state,  its  effect.  The  effect  of  a  judicial  record 
of  a  sister  state  is  the  same  in  this  state  as  in  the  state  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or  special  proceeding, 
and  except,  also,  that  the  authority  of  a  guardian  or  committee,  or  of  an 
executor  or  administrator,  does  not  extend  beyond  the  jurisdiction  of  the 
government  under  which  he  was  invested  with  his  authority. 

Legislation  §  1913.     Enacted  March  11,  1873.        probate  in  this  state,  it  shall  be  admitted 


How  based  on  common  law.  This  sec- 
tion, in  its  general  provisions,  declares 
only  the  rule  at  common  law,  based  on 
comity.  Richards  v.  Blaisdell,  12  Cal.  App. 
101;  106  Pac.  732.  This  section  is  merely 
declaratory  of  the  rule  of  the  common  law, 
that  an  executor  or  administrator,  as  such, 
has  no  power  that  he  can  employ  extra- 
territorially.  Lewis  v.  Adams,  70  Cal.  403; 
59  Am.  Rep.  423;  11  Pac.  833;  and  see  Fox 
V.  Tav,  89  Cal.  339;  23  Am.  St.  Rep.  474; 
24  Pac.  855;  26  Pac.  897. 

Foreign  judgment  conclusive  how  far. 
The  decision  of  a  foreign  court,  in  a  pro- 
ceeding in  personam,  between  parties 
properly  brought  before  it,  precludes  an  in- 
quiry in  our  courts,  between  the  same  par- 
ties, into  the  merits  of  the  case,  upon  the 
facts  so  found,  for  the  reason  that  what- 
ever constituted  a  defense  in  such  foreign 
court  should  have  been  pleaded  there. 
Banister  v.  Campbell,  138  Cal.  455;  71  Pac. 
504.  A  judgment  allowing  a  claim  against 
an  administrator  in  one  state  is  not  con- 
clusive, nor  any  evidence,  against  an  ad- 
ministrator in  another.  Richards  v.  Blais- 
dell, 12  Cal.  App.  101;  106  Pac.  732. 

Toreign  probate  of  will  conclusive  how 
far.      When    a    foreign    will   is   offered   for 


upon  the  evidence  prescribed  by  §  1324, 
ante,  without  right  of  contest  upon  the 
question  of  fraud,  undue  influence,  and  the 
like;  but,  in  such  a  case,  the  question  of 
the  residence  of  the  deceased,  and  of  the 
sufficiency  of  the  proofs  of  foreign  pro- 
bate, are  open  as  new  and  original  ques- 
tions for  the  determination  of  our  own 
probate  court.  Estate  of  Clark,  148  Cal. 
108;  113  Am.  St.  Rep.  197;  1  L.  R.  A. 
(N.  S.)  996;  7  Ann.  Gas.  306;  82  Pac.  760. 
The  original  probate  of  the  will  of  a  de- 
ceased non-resident,  who  leaves  property 
in  this  state,  can  affect  only  such  prop- 
erty; and  the  judgment  admitting  the  will 
to  probate  is  valid,  in  all  other  states,  only 
as  to  the  property  within  the  jurisdiction 
of  the  court  pronouncing  the  judgment. 
Estate  of  Clark,  148  Cal.  108;  113  Am.  St. 
Rep.  197;  1  L.  R.  A.  (N.  S.)  996;  7  Ann. 
Cas.  306;  82  Pac.  760.  A  foreign  execu- 
trix cannot,  in  that  capacity,  maintain  an 
action  in  this  state:  she  must  first  obtain 
letters  of  administration  here  from  the 
proper  court.  Lewis  v.  Adams,  2  Cal. 
Unrep.  516;  7  Pac.  779;  8  Pac.  619. 

Materiality  of  foreign  executor  as  party 
to  action.  It  is  immaterial,  as  respects 
the    effect    of   a   judgment   establishing   a 
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deceased  person,  establishing  a  claim  in 
another  jurisdiction,  cannot  be  the  basis 
of  a  claim  in  this  state,  whether  consid- 
ered in  rem  against  the  assets  in  such 
jurisdiction,  or  in  personam  against  the 
executor,  payable  onlv  out  of  such  assets. 
Richards  v.  BlaisdeH,  12  Cal.  App.  101; 
lOGPac.  732. 

Judgments   of  other   states.     See   notes   2    Am. 
Dec.  42;  26  Am.  Dec.  27;    103  Am.  St.  Rep.  304. 

CODE     COMMISSIONERS'     NOTE.      Kane     v. 
Cook,  8  Cal.  449. 


claim  in  another  state  against  property 
there  situated,  whether  the  administrator 
in  this  state  is  the  same  or  a  different  per- 
son from  the  one  appointed  in  such  other 
state.  Richards  v.  Blaisdell,  12  Cal.  App. 
101;  106  Pac.  732. 

Foreign  judgments  enforced  here  how. 
.Tudgments  rendered  in  another  state  have 
no  extraterritorial  effect  as  judgments: 
they  will  not  be  enforced  here,  unless  a 
judgment  thereon  is  recovered  in  this 
state.  In  re  Gulp,  2  Cal.  App.  70;  83  Pac. 
89.     A  judgment   against   the  estate   of  a 

§  1914.  Record  of  a  court  of  admiralty.  The  effect  of  the  judicial  record 
of  a  court  of  admiralty  of  a  foreign  country  is  the  same  as  if  it  were  the 
record  of  a  court  of  admiralty  of  the  United  States. 

Legislation  §  1914.      Enacted  March  11,  1873. 

§  1915.  Effect  of  a  foreign  judgment.  A  final  judgment  of  any  other 
tribunal  of  a  foreign  country  having  jurisdiction,  according  to  the  laws  of 
such  country,  to  pronounce  the  judgment,  shall  have  the  same  effect  as  in 
the  country  where  rendered,  and  also  the  same  effect  as  final  judgments  ren- 
dered in  this  state. 

Legislation  §  1915.  1.  Enacted  March  11, 
1873,  and  then  read:  "The  effect  of  the  judg- 
ment of  any  other  tribunal  of  a  foreign  country 
having  jurisdiction  to  pronounce  the  judgment, 
is  as  follows:  1.  In  case  of  a  judgment  against 
a  specific  thing,  the  judgment  is  conclusive  upon 
the  title  to  the  thing;  2.  In  case  of  a  judgment 
against  a  person,  the  judgment  is  presumptivi'' 
evidence  of  a  right  as  between  the  parties  and 
their  successors  in  interest  by  a  subsequent  title, 
and  can  only  be  repelled  by  evidence  of  a  want 
of  jurisdiction,  want  of  notice  to  the  party,  collu- 
sion, fraud,  or  clear  mistake  of  law  or  fact." 

3.  Amendment  by  Stats.  1901,  p.  245;  un- 
constitutional.   See  note  ante,   §  5. 

3.   Amended  by  Stats.  1907,  p.  207;   the  code 


commissioner  saying,  "The  amended  section  gives 
full  faith  to  foreign  judgments.  This  also  in- 
sures full  credit  to  the  judgments  of  our  state 
courts  in  those  foreign  jurisdictions  where  such 
recognition  of  those  judgments  depends  on  re- 
ciprocal   recognition.     See   Hilton    v.    Guyot,    159 

Effect  of  foreign  Judgments.  See  note  7  Am 
Dec.   324;    94   Am.   St.   Rep.    .532. 

Whether  foreign  judgments  merge  the  cause  of 
action.    See  note  88  Am.  Rep.  667. 

Foreign  judgments  in  rem.  See  note  94  A.m 
St.    Rep.    550. 

Effect  and  conclusiveness  of  foreign  judgments 
in  rem  and  in  personam.  See  notes  20  L  R  A 
668;    32    L.    R.    A.   236. 

§1916.     Manner  of  impeaching  a  record.     Any  judicial  record  may  be 

impeached  by  evidence  of  a  want  of  jurisdiction  in  the  court  or  judicial 

officer,  of  collusion  between  the  parties,  or  of  fraud  in  the  party  offering  the 

record,  in  respect  to  the  proceedings. 

V.  Atchison  etc.  R.  R.  Co.,  97  Cal.  388:  33 
Am.  St.  Rep.  198;  32  Pac.  452. 

Foreign  judgment  established  how.  A 
judgment  of  a  court  of  record  of  another 
state  may  be  shown  by  evidence  other  than 
the  record  of  such  judgment,  even  by  evi- 
dence opposed  to  the  recitals  contained  in 
such  record,  that  the  court  purporting  to 
give  the  judgment  was  without  jurisdic- 
tion either  of  the  cause  or  of  the  parties. 
Estate  of  Hancock.  1,56  Cal.  804;  134  Am 
St.  Rep.  177;  106  Pac.  .58. 

Setting  aside  foreign  judgment.  The 
record  of  the  court,  pronouncing  judgment 
in  a  sister  state,  is  not  conclusive  upon 
the  question  of  jurisdiction,  but  may  be 
controverted  by  extraneous  evidence.  Fox 
v.  Mick,  20  Cal.  App.  599;  129  Pac.  972. 
When  a  foreign  judgment  is  assailed,  its 
recitals  are  but  presumptions  which  ma->' 
be  overcome  by  extrinsic  evidence  show- 
ing such  recitals  of  jurisdiction  to  be  un- 


Leglslation  8  1916.      Enacted  March  11,  1873. 

Construction  of  section.  This  section 
simply  means  that  evidence  is  admissible 
to  impeach  the  judgment  in  the  cases  al- 
lowed by  law,  and  does  not  change  the 
general  rule,  that  a  defendant  cannot  col- 
laterally assail  a  judgment  for  want  of 
jurisdiction,  unless  it  is  void  on  its  face. 
Hill  V.  City  Cab  etc.  Co.,  79  Cal.  188;  21 
Pac.  728. 

Collateral  and  direct  attack  distin- 
guished. The  main  difference  between  a 
collateral  attack  and  a  direct  attack  upon 
a  judgment,  in  respect  to  the  judgment 
and  its  recitals,  is,  upon  collateral  attack 
the  record  alone  can  be  inspected,  and  is 
conclusively  presumed  to  be  correct,  while 
on  direct  attack  the  true  facts  may  be 
shown  in  contradiction  of  the  record,  and 
thus  the  judgment  itself,  on  appeal,  may 
be  reversed  or  modified.  Lyons  v.  Roach, 
84  Cal.  27;  23  Pac.   1026;   and  see  Norton 
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true.    In  re  Gulp,  2  Cal.  App.   70;   S3  Pac.       founded  on  false  return  of  process.    See  note  19 

89.     Where  it  is  made  to  appear  that  the  ^'^- ,?t*^-  J^  V;    t        -a         ^  ,  .    ^  ■     ■ 

^„„,+  „^!  „     •   (.„       i    4.     1      1     J    •      •    T    i.-  Collateral  attack  on  judgment  for  want  of  juns- 

court  o±  a  sister  state  lacked  jurisdiction,  diction.    See  notes  94  Am.  Dec.  762;  29  Am.  St. 

either   as  to  the   cause   or  the  parties,   to  Rep.  78;   40  Am.   St.  Rep.   730. 

render  its  judgment,  such  judgment  must  Ser^les's^m^St^Rep^'aS;  2?°Am.^"s't^R\t 

be  regarded  as  a  nullity;   otherwise   such  104. 

judgment    is    final    and    conclusive    on    col-  Collateral    attack    upon   judgment    for   loss    of 

lateral    attack.     Estate    of    Hancock,    156  ff  f  f.^R^ep""!""^  pendente  Ute.    See  note  17 

Cal.   804;    134  Am.  St.   Eep.   177;    106  Pac.  Character  and  kinds  of  judgments  and  orders 

58.  within  the  rule  that  judgments  and   orders   can- 

Tii/irv-mn»,*  i^-^  ^n-^^^-^*.  „«v,„i„„- 1,   .r-  not  be  collaterally  attacked  for  fraud  not  affect- 

Judgment  by  consent  conclusive  how  far.  i„g  t^e  jurisdiction.   See  note  36  L.  R.  A.  (N.  s.) 

A   judgment    by    consent,    in    an    action    in  980. 

which  the  court  has  jurisdiction  of  the  sub-  cODE  COIUMISSIONSRS'  NOTE.  Hahn  v. 
ject-matter  and  the  parties,  will  bind  the  Kelly,  34  Cal.  391;  94  Am.  Dec.  742;  Sharp  v. 
parties  and  their  privies  as  efficaciously  as  Brmmings,  35  Cal.  528;  Sharp  v.  Daugney,  33 
if  if  ViQrl  V^oor,  ^T,fo,.^.l  of4-^^  „  +^-„i  .c  4.1,  Cal.  506;  Marshall  v.  Shafter,  32  Cal.  177;  Joyce 
It  it  had  been  enteied  after  a  trial  of  the  y.  McAvoy,  31  Cal.  275;  89  Am.  Dec.  172;  Car- 
issues.  Partridge  v.  Shepard,  71  Cal.  470;  pentier  v.  Oakland,  30  Cal.  440;  McMinn  v. 
12  Pac.  480.  Whelan,    27    Cal.    301;    Gray    v.    Hawes,    8    Cal. 

563;   Whitwell  v.  Barbier,   7  Cal.  54;   Stearns  v. 

Collateral      attack     upon     judgment     because  Aguirre,  7  Cal.  443. 

§  1917.  The  jurisdiction  necessary  in  a  judgment.  The  jurisdiction  suffi- 
cient to  sustain  a  record  is  jurisdiction  over  the  cause,  over  the  parties,  and 
over  the  thing,  when  a  specific  thing  is  the  subject  of  the  judgment. 

Legislation  §  1917.     Enacted  March  11,  1S73.       and    over   land   is    sufficient   to   sustain    an 
Judicial  sale  of  land  valid  when.     Juris-       order    for    the   sale    of   the   land.    Hill    v. 
diction    over   the    cause,   over   the   parties,       Wall,  66  Cal.  130;  4  Pac.  1139. 

§  1918.  Manner  of  proving  other  official  documents.  Other  official  docu- 
ments may  be  proved,  as  follows : 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of  the  state  depart- 
ment of  the  state ;  and  of  the  United  States,  by  the  records  of  the  state 
department  of  the  United  States,  certified  by  the  heads  of  those  departments 
respectively.  They  may  also  be  proved  by  public  documents  printed  by 
order  of  the  legislature  or  Congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of  Congress,  by  the 
journals  of  those  bodies  respectively,  or  either  house  thereof,  or  by  published 
statutes  or  resolutions,  or  by  copies  certified  by  the  clerk  or  printed  by  their 
order. 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a  sis- 
ter state,  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a 
foreign  country,  by  journals  published  by  their  authority,  or  commonly  re- 
ceived in  that  country  as  such,,  or  by  a  copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some  public  act  of  the 
executive  of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board  or  depart- 
ment thereof,  by  a  copy,  certified  by  the  legal  keeper  thereof,  or  by  a  printed 
book  published  by  the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  original,  or  by  a  copy, 
certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the  original,  or  by  a 
copy,  certified  by  the  legal  keeper  thereof,  together  with  the  certificate  of 
the  secretary  of  state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  state,  that  the  copy  is  duly  certified  by  the  officer 
having  the  legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the  original,  or 
by  a  copy,  certified  by  the  legal  keeper  thereof,  with  a  certificate,  under  seal, 
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of  the  country  or  sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  the  copy  is  duly  certified  by  the  officer  hav- 
ing the  legal  custody  of  the  original. 

9.  Documents  in  the  departments  of  the  United  States  government,  by  the 
certificates  of  the  legal  custodian  thereof. 

County   V.   Fleming,   111    Cal.   46;   43   Pac. 
392. 

Documents  of  any  other  class.  A  second 
certificate  of  incorporation,  signed  by  the 
secretary  of  state,  merely  reciting  that 
articles  of  incorporation  were  filed  in  his 
office,  on  which  a  certificate  of  incorpora- 
tion thereof  was  issued  by  him,  is  not  ad- 
missible proof  of  the  first  certificate.  Wall 
V.  Mines,  130  Cal.  27;  62  Pac.  386.  A  copy 
of  a  letter  from  the  registrar  of  the  state 
land-office  to  a  county  recorder,  on  ofiicial 
business,  is  admissible  in  evidence,  under 
this  section.  Peo]ile  v.  Hagar,  52  Cal.  171. 
Documents  of  any  other  class  in  a  foreign 
country.  A  copy  of  mere  extracts  from 
the  minutes  of  meetings  of  the  board  of 
directors  of  a  foreign  corporation,  to  which 
is  attached  an  affidavit  of  the  corporation's 
president,  that,  to  the  best  of  his  knowl- 
edge and  belief,  the  said  extracts  are  true 
extracts  from  the  original  minutes  of  sev- 
eral meetings,  are  not  properly  certified,  as 
recjuired  by  the  sixth  and  seventh  sub- 
divisions of  this  section.  Nixon  v.  Good- 
win, 3  Cal.  App.  358;  85  Pac.  169.  An 
instrument  purporting  to  contain  extracts 
from  the  minutes  of  meetings  of  the  board 
of  directors  of  a  foreign  corporation,  if 
not  properly  certified,  are  not  admissible 
in  evidence,  especially  where  the  minute- 
book  is  not  produced;  an  affidavit,  by  the 
president,  of  their  correctness  is  not  enough. 
Nixon  v.  Goodwin,  3  Cal.  App.  358;  85  Pac. 
169. 

Private  records  public  when.  Deeds 
and  mortgages  are  admissible  in  evidence. 
Nixon  v.  Goodwin,  3  Cal.  App.  358;  85 
Pac.  169.  Mere  private  memoranda  of  the 
facts  of  a  transaction,  made  by  a  third 
part}',  are  not  admissible  in  evidence. 
People  v.  Lanterman,  9  Cal.  App.  674;  100 
Pac.  720. 


Certificate.     Post,  §  1923. 
Documents  in  this  state.    Post,  §  19'20. 
"Sister  state,"  includes  United  States  and  ter- 
ritories.    Post,  §  1924. 

Legislation  g   1918.       1.  Enacted     March     11, 

isra. 

2.  Amended  by  Code  Amdts.  1873-74,  p. 
883,  (1)  in  suhd.  8,  omitting  "thai"  before  "the 
«opy,"   and    (2)    adding:  subd.   9. 

3.  Amendment  by  Stats.  1901,  p.  245;  un- 
constitutional.    See   note   ante,  §  5. 

Official  character  of  certificate  shown 
liow.  The  official  character  of  an  officer  as 
the  legal  custodian  of  a  document,  and 
therefore  authorized  to  certify  a  copy  of 
it,  is  proved  prima  facie,  by  the  certificate 
itself.  Galvin  v.  Palmer,  113  Cal.  46;  45 
Pac.  172. 

Acts  of  municipal  corporation,  etc.  The 
passage  of  an  ordinance  is  proved,  prima 
facie,  by  producing  in  evidence  the  ordi- 
nance-book from  the  custody  of  the  clerk, 
showing  the  regularity  of  the  proceedings 
for  its  adoption;  the  burden  of  contradict- 
ing the  record  by  showing  that  it  was  not 
passed  as  stated  in  the  record,  is  upon  the 
defeudant.  Merced  County  v.  Fleming,  111 
Cal.  46;  43  Pac.  392.  Where  the  legality 
of  an  ordinance  is  not  put  in  issue  by  the 
pleadings,  the  presumption  arising  from  its 
existence  upon  the  record  of  ordinances  is 
sufficient  to  entitle  it  to  be  received  in  evi- 
dence, without  further  proof  Sau  Diego 
County  V.  Siefert,  97  Cal.  594;  S2  Pac.  644. 
An  ordinance,  proved  as  required  by  the 
fifth  subdivision  of  this  section,  is  entitled, 
upon  such  prima  facie  showing,  to  be  re- 
ceived in  evidence,  without  a  showing  that 
it  has  continued  to  be  the  law;  the  pre- 
sumption is,  that  it  is  the  law,  and  the 
burden  of  showing  to  the  contrary  is  upon 
him  who  denies  it.  People  v.  Zimmerman, 
11   Cal.   App.    115;    104   Pac.   590;    Merced 

§  1919.     Public  record  of  private  writing  evidence.     A  public  record  of  a 

private  writing  may  be  proved  by  the  original  record,  or  by  a  copy  thereof, 

certified  by  the  legal  keeper  of  the  record. 

that  the  original  writing  is  not  under  the 
control  of  the  jiarty  offering  the  record  or 
certified  copy.  Brown  v.  Griffith,  70  Cal. 
14;  11  Pac.  500.  Thus,  where,  under  this 
section,  a  private  writing  is  required,  for 
any  purpose,  to  be  recorded,  proof  of  the 
public  recordation  may  be  made  by  the  in- 
troduction in  evidence  of  the  record  itself, 
or  by  a  certified  copy  thereof;  but  proof 
of  the  writing  itself,  where  there  is  a 
question  as  to  its  existence  or  validity, 
must  be  made  in  the  manner  required  by 


Compare  ante,  §  185.5. 
Certificate.    Post,  §  ]92n. 

Transcript  from  probate  records.    Ante,  §  1429. 
Legislations  1919.      Enacted  March  11,  1873; 
liased  on  Stats.   1857,  p.   317. 

Construction  of  section.  By  this  sec- 
tion, the  record  of  a  private  writing  is 
placed  ujion  the  same  footing  as  a  certified 
copy  of  it;  but  the  record  only  proves  itself 
as  a  record:  it  is  not  made  primary  evi- 
dence of  the  original  writing;  if  it  is  evi- 
dence of  the  execution  and  contents  of  the 
original  writing,  it  is  such  only  after  proof 
2  Fair. — 123 
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the  original.  Eltzroth  v.  Ryan,  89  Cal. 
135;  26  Pac.  647.  A  copy  of  the  petitiou 
for  the  formation  of  a  swamp-land  dis- 
trict, certified  by  the  clerk  of  the  board  of 
supervisors,  and  a  copy  of  the  by-laws  of 
such  district,  certified  by  the  county  re- 
corder, are  admissible  in  evidence.  People 
V.  Hagar,  52  Cal.  171.  The  transcript  of 
the  reporter's  notes,  when  filed  in  pursu- 
ance of  law,  may  be  regarded  as  in  the 
nature  of  an  oflficial  entry.  People  v. 
Grundell,  75  Cal.  301;  17  Pac.  214. 

CODE  COMMISSIONEES'  NOTE.    Slats.  1857, 
p.  317;  see  §  1918,  ante,  and  §  1937,  post. 


§  1951,  post.    Grant  v.  Oliver,  91  Cal.  158; 
27  Pac.  596. 

Private  records  public  when.  Copies  of 
the  records  of  deeds,  certified  by  the  re- 
corder, are  admissible  in  evidence,  without 
accounting  for  the  absence  of  the  origi- 
nals. Gethin  v.  Walker,  59  Cal.  502.  The 
record  of  a  deed  introduced  in  evidence 
without  objection  is  only  prima  facie  evi- 
dence of  the  genuineness,  due  execution, 
and  delivery  of  the  original,  and  may  be 
rebutted.  Burroughs  v.  De  Gouts,  70  Cal. 
361;  11  Pac.  734.  An  exemplified  copy  of 
a  patent  to  public  land  may  be  produced 
in   evidence,  without  proof  of  the  loss   of 

§  1920.  Entries  in  official  books  prima  facie  evidence.  Entries  in  public 
or  other  official  books  or  records,  made  in  the  performance  of  his  duty  by  a 
public  officer  of  this  state,  or  by  another  person  in  the  performance  of  a 
duty  specially  enjoined  by  law,  are  prima  facie  evidence  of  the  facts  stated 
therein. 

Official  documents,  proof  of.    Ante,  §  1918. 
Entries,  by  officer  or  board,  etc.    Post,  §  1926. 
Book   containing  records  of  executions  as  evi- 
dence.    See  ante,  §  683. 

Legislation  §   1920.       1.   Enacted     March     11, 

isry. 

2.  Amended  by  Code  Amdls.  1873-74,  p. 
884,   substituting  "prima  facie"   for  "primary." 

Ordinance  presumed  legal  when.  An 
ordinance  is  presumed  to  be  legal,  from 
th  fact  of  its  existence  upon  the  record  of 
ordinances.  San  Diego  County  v.  Seifert, 
97  Cal.  594;  32  Pac.  644. 

Su£B.ciency  of  minutes  to  suppoi't  find- 
ings. The  minutes  of  a  town  board  of 
trustees,  showing  that  a  petition  was  re- 
ceived and  acted  upon  at  a  regular  ad- 
journed meeting  of  the  board,  are  sufficient 
to  support  a  finding  to  that  effect,  under 
this  section.  People  v.  Ontario,  148  Cal. 
625;  84  Pac.  205. 

§  1921.  Justice's  judgment  in  other  states,  how  proved.  A  transcript 
from  the  record  or  docket  of  a  justice  of  the  peace  of  a  sister  state,  of  a  judg- 
ment rendered  by  him,  of  the  proceedings  in  the  action  before  the  judgment, 
of  the  execution  and  return,  if  any,  subscribed  by  the  justice  and  verified  in 
the  manner  prescribed  in  the  next  section,  is  admissible  evidence  of  the  facts 
stated  therein. 


Official  records  supplemented  how.     Parol 

evidence  is  admissible  to  prove  facts 
omitted  from  the  record,  unless  the  law 
expressly  and  imperatively  requires  all 
matters  to  appear  of  record,  and  makes 
the  record  the  onlv  evidence.  Gordon  v. 
San  Diego,  108  Cal."  264;  41  Pac.  301.  An 
entry  in  the  minute-book  of  a  board  of 
supervisors  is  prima  facie  evidence  of  the 
facts  stated  therein;  and  where  the  record, 
as  originally  entered,  is  shown  to  have  con- 
tained a  clerical  error,  it  may  be  altered 
so  as  to  conform  to  the  order  as  actually 
passed  by  the  board,  and  as  so  altered  is 
admissible.  Swamp-Land  Reclamation  Dist. 
V.  Wilcox,  75  Cal.  443;  17  Pac.  241. 

CODE  COMMISSIONERS'  NOTE.  Kyburg  v. 
Perkins,  6  Cal.  674;  Banner  v.  Palmer,  31  Cal. 
500. 


Legislation  §   1921. 
1872. 


1.   Enacted     March     11, 


3.   Amendment    by    Stats.    1901,    p.    246;    un- 
constitutional.   See  note  ante,   §  5. 


§  1922.  Same.  There  must  be  attached  to  the  transcript  a  certificate  of 
the  justice  that  the  transcript  is  in  all  respects  correct,  and  that  he  had  juris- 
diction of  the  action,  and  also  a  further  certificate  of  the  clerk  or  prothono- 
tary  of  the  county  in  which  the  justice  resided  at  the  time  of  rendering  the 
judgment,  under  the  seal  of  the  county,  or  the  seal  of  the  court  of  common 
pleas  or  county  court  thereof,  certifying  that  the  person  subscribing  the 
transcript  was.  at  the  date  of  the  judgment,  a  justice  of  the  peace  in  the 
county,  and  that  the  signature  is  genuine.  Such  judgment,  proceedings,  and 
jurisdiction  may  also  be  proved  by  the  justice  himself,  on  the  production 
of  his  docket,  or  by  a  copy  of  the  judgment,  and  his  oral  examination  as  a 
witness. 


1955  CERTIFICATES.  §§  1923-1925 

Legislation  g  1922.  1.  Enacted  March  11,  the  judgment,  showing  the  creation  and 
1872;  based  on  Practice  Act,  §450,  as  amended  iurisdiction  of  the  justice's  court  in  con- 
by  Stats  1854,  ReddinK  ed.  p.  67.  Kerr  ed.  p.  formitv  with  the  act  of  the  state  provid- 
'%.^Aa>en!meTb/  Stat's.  1901,  p.  246;  un-  ing  for  its  creation.  Banister  v.  Campbell, 
constitutional.    See  note  ante,    §  5.  138  Cal.  45.5;  7i  Pac.  -504. 

Deposition   of   justice   admissible   when.  code  commissionees'  note.  See  §  1905. 

Under  this  section,  it  is  proper  to  receive       ante, 
the  deposition  of  the  justice  who  rendered 

§1923.  Contents  of  other  official  certificates.  Whenever  a  copy  of  a 
writing  is  certified  for  the  purpose  of  evidence,  the  certificate  must  state  in 
substance  that  the  copy  is  a  correct  copy  of  the  original,  or  of  a  specified 
part  thereof,  as  the  case  may  be.  The  certificate  must  be  under  the  official 
seal  of  the  certifying  officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court. 

Legislation  §   1923.       1.  Enacted     March     11,         V'^^^'^v'*  '^Z?.'^  '''   *^^   **"^   '=°"'"*  ""^  ''^'°"   ^"^ 

1872.  and    then    read:    "Whenever    a    copy    of    a         °    o'^'"!     f^lii'^    v,„    r  a       \r.,A,^      ist-rt    ta.      n 

.e   J    ^        .1,  c        ■A^„^^  3.   Amended    by    Code     Amdts.     1»7J— 74,    p. 

•writing    IS    certified   for   the   purpose   of   evidence,         „„.  ^  j 

the  certificate  must   state   that   the   copy  has  been  »        , ■      .•                                  mi  • 

compared  by  the  certifying  oflicer  with  the  origi-  Application    tO   maps.      This    section    COn- 

nal,  and  is  a  correct  transcript  therefrom,   and  of  templates,    and    provides    for,    the    introduC- 

the  whole  of  such  original  or  of  a  specified  part  ^ion    in    evidence    of   a    part   of    a    map   or 

thereof.      The  olBcial  seal,  if  there  be  any,  of  the  i„„    ^ ,       r,„i.  •„    „     -d'i. no    n^i     ar. 

certifying  officer,  must  also  be  affixed  to  the  cer-  ^O'^^^^^^^.  Calvin  V.   Palmer,   113   Cal.   46; 

tificate,  except  when  the  certificate  of  a  clerk  of  45  Pac.  1/2. 

§  1924.  Provisions  in  relation  to  public  writings  of  sister  states  apply  to 
those  of  United  Sta,tes  or  territories.  The  provisions  of  the  preceding  sec- 
tions of  this  article  applicable  to  the  public  writings  of  a  sister  state,  are 
equall}'  applicable  to  the  public  writings  of  the  United  States,  or  a  territory 
of  the  United  States. 

Legislation  §   1924.       1.   Enacted     March     11,         385.  inserting  "the  United  States,  or"  before  "a 

1873.  territory." 
2.   Amended    by    Code    Amdts.    1873-74,    p. 

§  1925.  Certificates  of  purchase  primary  evidence  of  ownership.  A  cer- 
tificate of  purchase,  or  of  location,  of  any  lands  in  this  state,  issued  or  made 
in  pursuance  of  any  law  of  the  United  States,  or  of  this  state,  is  primary  evi- 
dence that  the  holder  or  assignee  of  such  certificate  is  the  owner  of  the  land 
described  therein;  but  this  evidence  may  be  overcome  by  proof  that,  at  the 
time  of  the  location,  or  time  of  filing  a  pre-emption  claim  on  wiiich  the  cer- 
tificate may  have  been  issued,  the  land  was  in  the  adverse  possession  of  the 
adverse  party,  or  those  under  whom  he  claims,  or  that  the  adverse  party  is 
holding  the  land  for  mining  purposes. 

Legislation  §   1925.      1.   Enacted     March     11,        of    purchase,    within    the    meaning    of    this 

■'■^o'^^:  ^^^j^  ""l  ^^''*|;,  \*^^;i']i-^^^'^' o?c'  section;    such   pre-emptor   acquires  no   new 

2.    Amendment    by    Stats.    1901,   p.    246;    un-  '  .    ,  ,    ,        i.  ,       ,       -i  .,  • 

constitutional.    See  note  ante,  §  5.  or  greater  right  by   his  patent,  describing 

Anplication  of  section.  This  section  ap-  ^^^  same  land  described  in  the  receipt 
plies  to  certificates  of  sales  of  mineral  so  far  as  the  boundaries  are  concerned, 
land.  McTarnahan  v.  Pike,  91  Cal.  540;  27  Graves  v.  Hebbron,  125  Cal.  400;  58  Pac. 
Pac.  784.  This  section,  making  a  certifi-  12.  To  constitute  a  certificate  of  purchase 
cate  of  purchase  of  state  land  "primary  within  the  meaning  of  this  section,  it  is 
evidence  of  title,"  is  controlled  by  §§  3.514  not  necessary  that  it  shall  contain  the 
and  4481  of  the  Political  Code.  Miller  v.  word  "certify":  when  a  pre-emptor  of  pub- 
Enolo.  r,  Cal.  App.  325;  85  Pac.  159.  lie  land  pays  therefor  and  takes  the  re- 
Certificate  of  purchase,  what  is.  There-  ceiver's  receipt,  he  thereby  becomes  the 
ceiver's  duplicate  receipt  being  deemed  a  equitable  owner  of  the  land.  Witcher  v. 
certificate  of  purchase  within  the  meaning  Conklin,  84  Cal.  499;  24  Pac.  302. 
of  this  section,  it  is  prima  facie  evidence  Certificates  conclusive  to  purchaser  how 
of  title.  Conlan  v.  Quinby,  51  Cal.  412.  far.  A  receiver's  certificate,  is.sued  to  a 
The  final  receipt  held  by  the  pre-emptor  of  homestead  entryman  in  possession  of  and 
surveyed  government  land  is  prima  facie  claiming  laud  under  the  Federal  laws, 
evidence  of  ownership,  and  is  a  certificate  gives  a  prima  facie   right  to   maintain   or 
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defend  a  suit  concerning  the  land.  Thomp- 
son V.  Easier,  148  Cal.  646;  113  Am.  St. 
Rep.  321;  84  Pac.  161.  The  issuance  of  a 
certificate  of  purchase  of  state  land  to  one 
of  two  applicants  is  not  cdnelusive  of  his 
right  to  purchase,  as  against  the  other  ap- 
plicant, who  is  in  the  adverse  possession  of 
the  land.  Gilson  v.  Robinson,  2  Cal.  Unrep. 
486;  7  Pac.  428.  No  presumption  arises  in 
favor  of  the  holder  of  a  certificate  of  pur- 
chase, that  his  application  stated  the  requi- 
site facts  to  entitle  him  to  the  right;  and 
in  a  contest  as  to  such  right,  each  party 
must  prove  the  right  which  he  asserts  and 
claims,  in  the  absence  of  proof  of  the  facts 
upon  which  the  right  depends,  he  has  no 
enforceable  claim.  Gilson  v.  Robinson,  2 
Cal.  Unrep.  486;  7  Pac.  428.  Swamp-land 
certificates,  regular  on  their  face,  consti- 
tute color  of  title;  and  a  party  who  enters 
under  such  a  certificate,  believing,  in  good 
faith,  that  it  confers  upon  him  a  right  to 
the  land,  and  pastures  his  cattle  there,  has 
constructive  possession  of  the  tract,  even 
if  it  is  not  inclosed.  Goodwin  v  McCabe, 
75  Cal.  584;  17  Pac.  705. 

Rights  of  certificate  affected  by  adverse 
possession  how.  Adverse  possession  may 
be  such  as  is  contemplated  by  this  section, 
and  quite  sufficient  to  overcome  evidence 
aiforded  by  a  certificate  of  purchase,  and 
yet  be  insufficient  to  prove  title  by  pre- 
scription. McTarnahan  v.  Pike,  91  Cal. 
540;   27  Pac.  784.     The  effect  of  a  certifi- 

§1926.  Entries  made  by  officers  or  boards  prima  facie  evidence.  An 
entry  made  by  an  officer,  or  board  of  officers,  or  under  the  direction  and  in 
the  presence  of  either,  in  the  course  of  official  duty,  is  prima  facie  evidence 
of  the  facts  stated  in  such  entry. 

Return  of  sheriff  is  prima  facie  evidence.  See 
Pol.  Code.  §  4159. 

Legislation  §  1926.  1.  Enacted  March  11, 
1872. 

2.  Amended  by  Code  Amdts.  1873-74,  p. 
385,   substituting   "prima  facie"  for  "primary." 

Prima  facie  evidence  when.  While  an 
official  record  is  evidence  of  all  the  facts 
recited  in  it,  yet  it  is  only  prima  facie  evi- 
dence, and,  as  such,  is  subject  to  be  con- 
tradicted; and  when  special  duties  are 
enjoined  upon  commissioners,  the  law  must 
be  strictly  complied  with,  and  any  sub- 
stantial departure  from  its  requirement 
renders  their  acts  void.  Swamp-Land  Dis- 
trict v.  Gwynn,  70  Cal.  566;   12.Pac.  462. 


cate  of  purchase  of  land  from  the  United 
States  being  statutory,  the  inquiry  as  to 
adverse  possession  to  overcome  it  is  one 
which  has  no  relation  to  any  judgment  or 
action  of  any  of  the  officers  of  the  land  de- 
partment by  virtue  of  which  the  certifi- 
cate was  issued:  adverse  possession  is  a 
fact  to  be  determined  by  the  state  courts. 
Haven  v.  Haws,  63  Cal.  452. 

Certificate  governed  by  existing  law 
how.  The  validity  of  a  certificate  of  pur- 
chase of  state  lands  is  to  be  determined  by 
the  law  in  force  at  the  time  of  its  issu- 
ance, and  the  obligation  of  the  contract  of 
purchase  cannot  be  affected  by  subsequent 
legislation.  Miller  v.  Byrd,  90  Cal.  150;  27 
Pac.  51. 

Certificate  void  when.  A  certificate  of 
purchase  is  void,  where  it  is  issued  before 
the  plat  of  survey  of  the  township  has 
been  approved  by  the  government  officer,  or 
filed  in  the  proper  office.  Gilson  v.  Robin- 
son, 2  Cal.  Unrep.  486;  7  Pac.  428. 

Certificate  affected  by  suspension  of  en- 
try how.  Where  the  entry  on  which  a  cer- 
tificate of  purchase  is  founded  has  been 
suspended, the  certificate  is  also  suspended; 
and  so  long  as  the  suspension  continues, 
the  certificate  remains  in  abeyance,  and  is 
inoperative  as  a  muniment  of  title.  Figg 
V.  Hensley,  52  Cal.  299. 

CODE  COMMISSIONERS'  NOTE.  This  sec- 
tion restores  the  acts  of  1859  (Stats.  1859, 
pp.  227,  332)  ;  see  Burrell  v.  Haw,  40  Cal.  373. 


A  county  auditor's  certificate,  given  for 
the  purposes  of  redemption,  is  prima  facie 
evidence  of  the  facts  stated  therein.  Boyer 
V.  Gelhans,  19  Cal.  App.  320;  125  Pac.  916. 
An  entry  upon  the  minutes  of  a  board  of 
education,  respecting  the  employment  and 
salary  of  a  teacher,  is  merely  prima  facie 
evidence,  that  may  be  overcome  by  other 
evidence.  Wcsterman  v.  Cleland,  12  Cal. 
App.  63;  106  Pac.  606.  A  tabulated  state- 
ment of  the  votes  cast  at  an  election,  is 
only  prima  facie  evidence  of  the  facts  re- 
cited, which  may  be  overcome  by  other 
evidence.  People  v.  Davidson,  2  Cal.  App. 
100;  83  Pac.  161. 

§  1927.  United  States  mineral-land  patent.  Date  of  location  is  prima 
facie  evidence.  Whenever  any  patent  for  mineral  lands  within  the  state  of 
California,  issued  or  granted  by  the  United  States  of  America,  shall  contain 
a  statement  of  the  date  of  the  location  of  a  claim  or  claims,  vipon  which  the 
granting  or  issuance  of  such  patent  is  based,  such  statement  shall  be  prima 
facie  evidence  of  the  date  of  such  location. 

Legislation  S   1927.      Added    by    Stats.    1905, 
p.  78. 

§  1928.  Deed,  evidence  of  transfer.  A  deed  of  conveyance  of  real  prop- 
erty, purporting  to  have  been  executed  by  a  proper  officer  in  pursuance  of 
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legal  process  of  any  of  the  courts  of  record  of  this  state,  acknowledged  and 
recorded  in  the  office  of  the  recorder  of  the  county  wherein  the  real  property 
therein  described  is  situated,  or  the  record  of  such  deed,  or  a  certified  copy 
of  such  record  is  prima  facie  evidence  that  the  property  or  interest  therein 
described  was  thereby  conveyed  to  the  grantee  named  in  such  deed. 

Legislation   g   1928.     Added   by   Stats.    tOll, 


p.   423. 


ARTICLE  III. 

PEIVATE  WKITINGS. 


§  1942.  When  evidence  of  execution  not  neces- 
sary. 

§  1943.    Evidence  of  handwriting. 

§  1944.     Evidence  of  handwriting  by  comparison. 

§  1945.  Same.  When  writing  more  than  thirty 
years  old. 

§  1946.  Entries  of  decedents.  Evidence  in  spe- 
cified cases. 

§  1947.     Copies  of  entries  also  allowed. 

§  1948.    Private  writings,  how  proved. 

§  1949.  County  clerks  to  keep  private  papers 
deposited.      [Repealed.] 

§  1950.     Removal  of  public  records. 

§  1951.  Instrument  conveying  or  affecting  real 
property  may  be  read  in  evidence. 

Private  writings  are  either : 


§  1929.     Private  writings  classified. 

§1930.     Seal  defined. 

§  1931.     Seal,  what  is,  and  how  made. 

§  1932.     Effect  of  a  seal. 

I  1933.     Execution  of  an  instrument  defined. 

§  1934.     Compromise  of  a  debt  without  seal  good. 

§  1935.     Subscribing  witness  defined. 

I  1936.     Books,  maps,  etc.,  how  far  evidence. 

§  1937.  Original  writing  to  be  produced  or  ac- 
counted for. 

§  1938.  When  in  possession  of  adverse  party, 
notice  to  be  given. 

§  1939.  Writings  called  for  and  inspected  may 
be  withheld. 

§  1940.    Writing,  how  proved. 

§  1941.     Other  witnesses  may  also  testify. 

§  1929.     Private  writings  classified. 

1.  Sealed;  or, 

2.  Unsealed. 

Legislation  §  1929.      Enacted  March  11,  1873. 

§  1930.  Seal  defined.  A  seal  is  a  particular  sign,  made  to  attest,  in  the 
most  formal  manner,  the  execution  of  an  instrument. 

Seal.  2.   How  made.    Post,  §  1931. 

1.  Generally.    Ante,  §  14.  Legislation  §  1930.     Enacted  March  11,  1872. 

§  1931.  Seal,  what  is,  and  how  made.  A  public  seal  in  this  state  is  a 
stamp  or  impression  made  by  a  public  officer  with  an  in.strument  provided 
by  laAv,  to  attest  the  execution  of  an  official  or  public  document,  upon  the 
paper,  or  upon  any  substance  attached  to  the  paper,  which  is  capable  of 
receiving'  a  visible  impression.  A  private  seal  may  be  made  in  the  same  man- 
ner by  any  instrument,  or  it  may  be  made  by  the  scroll  of  a  pen,  or  by  writ- 
ing the  word  "seal"  against  the  signature  of  the  writer.  A  scroll  or  other 
sign,  made  in  a  sister  state  or  foreign  country,  and  there  recognized  as  a 
seal,  must  be  so  regarded  in  this  state. 


Scope  of  word  "seal."    Ante,  §  14. 
Impression  of  seal.    See  Civ.  Code,  §  1628. 
Seals  of  courts.    Ante,  §§  147-153. 

Legislation  §  1931.  1.  Enacted  March  11, 
1872.  and  then  read:  "A  public  seal  in  this 
state  is  a  stamp  or  impression  made  upon  wax, 
wafer,  paper,  or  any  other  substance  upon  which 
a  visible  and  permanent  impression  can  be  made. 
A  private  seal  may  be  in  the  same  manner,  or  it 
may  be  made  without  an  impression,  by  a  wafer 
or  wax  attached  to  the  instrument,  or  by  a  paper 
attached  to  it  by  an  adhesive  substance.  A  scroll 
or  other  sign,  made  in  a  sister  state  or  foreign 
country,   and  there  recognized  as  a   seal,  must  be 


so  regarded  in  this  state." 

3.   Amended  by  Code  Amdts.  1873-74,  p.  385. 

Seals  of  corporation.  See  notes  50  .\m  St. 
Rep.    150;    Ann.   Cas.    1912C,   42. 

Mode  of  affixing  seals.  See  note  50  Am.  St 
Rep.    155. 

"L.    S."   as   sufficient   seal.    See   note 
Cas.  250. 

"Seal"    as    sufficient    seal.     See 
Cas.    1110. 

Instrument  to  which  seal  is  affixed  but  con- 
taining no  recital  respecting  sealing,  as  instru- 
ment under  seal.     See  note  19   .\nn.  Cas.  674. 

CODE  COMMISSIONERS'  NOTE 
§  1932,  post. 


11    Ann. 
note    11    Ann. 


See  note  to 


§  1932.  Effect  of  a  seal.  There  shall  be  no  difference  hereafter,  in  this 
state,  between  sealed  and  unsealed  writings.  A  writing  under  seal  may 
therefore  be  changed,  or  altogether  discharged  by  a  writing  not  under  seal. 


Corresponding  provisions.    See  Civ.  Code.  §  1629. 
Agreement    of    composition    requires    no    seal. 
Post,  §  1934. 


Legislation  S  1932.  1.  Enacted  March  11. 
1S73.  and  then  read:  "The  seal  afrixed  to  a  writ- 
ing   is    presumptive    evidence    of    a    consideration. 
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In  other  respects  there  is  no  difference  between 
sealed  and  unsealed  writings.  A  writing  under 
seal  may  therefore  be  changed  or  altogether  dis- 
charged by  a  writing  not  under  seal,  or  by  an 
oral   agreement  otherwise   valid." 

2.   Amended  by  Code  Amdts,  1873-74,  p.  386. 

Corporate  seal  necessary  when.  The 
ordinary  every-day  transactions  of  a  cor- 
poration need  not  be  evidenced  by  a  writ- 
ing attested  under  the  corporate  seal. 
Smith  V.  Jaccard,  20  Cal.  App.  280;  128 
Pac.  1023. 

No  distinction  between  sealed  and  un- 
sealed instruments.    See  Civ.  Code,  §  1629. 

From  what  contracts  seal  may  be  omitted.  See 
note    13    Am.   Dec.    561. 

Statutes  abolishing  distinction  between  sealed 
and  unsealed  instruments.  See  note  71  Am.  St. 
Rep.    205. 

Seal  as  requisite  of  color  of  title.  See  note  88 
Am.   St.  Rep.  711. 

Necessity  for  seal  to  chattel  mortgage.  See 
note  137  Am.   St.  Rep.  475. 

Seal  as  importing  consideration.  See  note 
Ann.  Cas.  1913A,  365. 

CODE  COMMISSIONERS'  NOTE.  As  to  what 
constitutes  a  seal,  see  §  14,  ante,  and  notes; 
see  also,  frenerally,  Connolly  v.  Goodwin,  5  Cal. 
220;  Hastings  v.  Vaughn,  5  Cal.  315;  Posten 
V.  Rassette,  5  Cal.  467;  McDonald  v.  Bear  River 
etc.  Mining  Co.,  13  Cal.  221;  Smith  v.  Dall,  13 
Cal.  511;  Stark  v.  Barrett,  15  Cal.  363;  Jones 
V.  Martin,  16  Cal.  166;  McCracken  v.  San  Fran- 
cisco,  16  Cal.   638.      The  consideration   clause  ex- 


pressed in  a  deed  can,  it  seems,  be  explained  by 
parol  proof.  Bennett  v.  Solomon,  6  Cal.  137. 
There  is  no  particular  sanctity  about  a  sealed  in- 
strument which  will  estop  a  party  from  alleging 
fraud  in  the  execution,  etc.  Hopkins  v.  Beard, 
6  Cal.  665;  McCarty  v.  Beach,  10  Cal.  461.  The 
old  and  unmeaning  distinction  between  sealed 
and  unsealed  instruments,  so  far  as  it  relates 
to  those  executed  within  this  state,  has  been 
abolished.  See  Haymond  &  Burch's  Ann.  Civ. 
Code,  §  1629,  and  notes;  see  also  Comstock  v. 
Breed,  12  Cal.  287;  Ingoldsby  v.  Juan,  12  Cal. 
565;  Ortman  v.  Dixon,  13  Cal.  33.  A  careless 
examination  of  §  1629  of  the  Civil  Code,  together 
with  this  section  and  §§  1929,  1930,  1931,  ante, 
and  §  1934,  post,  presents  an  apparent  conflict. 
But  when  it  is  considered  that  the  purpose  of 
Part  IV  of  this  code  is  devoted  to  evidence 
alone,  and  this  chapter  to  writings  as  evidence, 
and  these  sections  as  establishing  rules  of  evi- 
dence merely,  and  not  rules  of  action,  much  of 
the  seeming  difficulty  is  at  once  obviated.  See 
§  4,  ante,  and  note,  as  also  Pol.  Code,  Part  V, 
§§4466-4484.  Section  8,  ante,  provides  that: 
"No  action  or  proceeding  commenced  before  this 
code  takes  effect,  and  no  right  accrued,  is  af- 
fected by  its  provisions,  but  the  proceedings 
therein  must  conform  to  the  requirements  of  this 
code  as  far  as  applicable."  It  must  be  consid- 
ered that,  although  under  §  1629  of  the  Civ. 
Code,  supra,  all  distinction  between  sealed  and 
unsealed  instruments,  as  a  rule  of  action,  are  for 
the  future  abolished,  the  courts  will,  of  necessity, 
be  called  upon  frequently  to  pass  upon  instru- 
ments made  prior  to  the  adoption  of  this  sec- 
tion, and  upon  those  made  in  other  states  or 
localities  where  the  distinction  may  still  exist. 
For  these  reasons,  all  these  sections  are  retained, 
and  are  not  in  conflict. 


§ 


1933.     Execution  of  an  instrument  defined.     The  execution  of  an  instru- 
ment is  the  subscribing  and  delivering  it,  with  or  without  affixing  a  seal. 

Formal  requisites  of  execution  of  instru- 


Legislation§  1933.     Enacted  March  11,  1878. 

Terms  defined.  The  word  "executed"  is 
sometimes  used  in  a  narrower  sense  than 
that  indicated  by  this  section,  and  then 
means  the  act  of  subscribing  or  signing 
the  instrument.  Elliott  v.  Merchants  Bank 
etc.  Co.,  21  Cal.  App.  536;  132  Pac.  280. 
The  word  "execute,"  when  applied  to  a 
written  instrument,  unless  the  context  in- 
dicates its  use  in  a  narrower  sense,  im- 
ports the  delivery  of  the  instrument.  Le 
Mesnager  v.  Hamilton,  101  Cal.  532;  40 
Am.  St.  Eep.  81;  35  Pac.  1054.  The  mean- 
ing of  the  term  "to  subscribe"  is,  to 
attest,  or  give  consent,  or  evidence  knowl- 
edge, by  underwriting,  usually,  but  not 
necessarily,  the  name  of  the  subscriber; 
but  the  place  of  the  writing  is  immaterial, 
since  a  more  general  meaning  of  the  term 
"to  subscribe"  is,  to  attest  by  writing,  in 
which  definition  the  locality  is  wholly  dis- 
regarded. Estate  of  Walker,  110  Cal.  387; 
52  Am.  St.  Rep.  104;  30  L.  R.  A.  460;  42 
Pac.  815;  Estate  of  Stratton,  112  Cal.  513; 
44  Pac.  1028;  California  Canneries  Co.  v. 
Scatena,  117  Cal.  447;  49  Pac.  462.  The 
words  "signed"  and  "subscribed,"  although 
of  different  derivations,  with  different 
shades  of  meanings,  are  substantially  the 
.eame,  both  in  common  and  in  legal  usage, 
except  where,  in  a  statute,  or  in  connec- 
tion with  a  context,  some  peculiar  or  addi- 
tional meaning  is  indicated.  California 
Canneries  Co.  v.  Scatena,  117  Cal.  447:  49 
Pac.  462. 


ments.  An  agreement  in  writing,  signed 
and  delivered  by  the  promisor,  and  accepted 
and  acted  on  by  both  parties,  is  sufficiently 
executed  to  make  it  a  binding  obligation 
of  the  party  signing  it.  Bloom  v.  Hazzard, 
104  Cal.  3i0;  37  Pac.  1037;  Gallagher  v. 
Equitable  Gas  Light  Co.,  141  Cal.  699;  75 
Pac.  329.  The  signature  of  a  seller,  writ- 
ten across  the  face  of  the  memorandum  of 
sale,  for  want  of  space  at  the  foot  thereof, 
is  sufficiently  subscribed  within  the  mean- 
ing of  the  authorities.  California  Can- 
neries Co.  V.  Scatena,  117  Cal.  447;  49  Pac. 
462.  The  execution  of  a  note  and  mort- 
gage includes  delivery.  Van  Valkenbui^h 
V.  Oldham,  12  Cal.  App.  572;  108  Pac.  42. 
A  lease  is  not  executed  untfl  it  is  signed 
and  delivered,  and  no  obligation  arises  or 
is  created  to  pay  rent  named  in  a  lease 
until  it  is  so  executed.  Stetson  v.  Briggs, 
114  Cal.  511;  46  Pac.  603.  Where  the 
name  of  a  co-tenant  is  signed  by  another 
co-tenant,  in  his  presence  and  at  his  re- 
quest, to  a  protest  against  a  street  im- 
provement, this  is  sufficient  to  entitle  the 
protest  to  be  considered  as  made  by  both 
co-tenants  (Los  Angeles  Lighting  Co.  v. 
Los  Angeles,  106  Cal.  156;  39  Pac.  535); 
and  where  the  attorney  of  a  testator,  in 
signing  his  name  as  a  witness  at  the  end 
of  the  will,  inadvertently  wrote  the  sur- 
name of  the  testator,  instead  of  his  own, 
but  with  his  own  initials,  the  will  is  in- 
sufficiently   executed,    and    its    probate    is 
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properly   revoked.    Estate   of   ^\  alker,   110 
Cal    387;  52  Am.  St.  Rep.  104;  30  L.  R.  A. 
460-  41  Pac.  815.     Persons  who  know  how 
to  write  may  become  physically  incapable 
of  writing  their  names,  by  reason  of  rheu- 
matism  or  of  paralysis  of  the  hands,  and 
from  other  causes,  besides  general  physical 
disability,   though   of   sound    mind;    and    it 
seems    unreasonable    to    assume    that    the 
legislature    intended    to    exclude    all    such 
persons  from  the   privilege  of  subscribing 
a  will  or  other  instrument  by  a  mark;  the 
language  of  §  14  of  the  Civil  Code,  "when 
a  person  cannot  write,"  fairly  includes  all 
persons   unable   to   write   from   any   cause, 
even  though  thev  know  how  to  write.    In 
re  Guilfovle,  96  Cal.  598;  22  L.  R.  A    370; 
31    Pac     553;    Estate    of   Mullin,   110    Cal. 
259-   42   Pac.   645;   Estate   of  Walker,   110 
Cal.'  387;  52  Am.  St.  Rep.  104;  30  L.  R.  A. 
460-    42    Pac.    815;   Farmers   etc.   Bank   v. 
Cop'sey,  134  Cal.  287;  66  Pac.  324;  Langen- 
beck  X.  Louis,  140  Cal.  406;  73  Pac.  1086; 
People  V.  McDaniels,  141  Cal.  113;  74  Pac. 
773      Where   the   certificate   of   a   city   en- 
gineer is  required  bv  law  to   be  recorded 
in    order   to   form   the   basis   of   a  hen   for 
street-work,    a    certificate,    not    signed    by 
him    either    in    person    or   by    deputy,   but 
having    his    name    signed    thereto    m    the 
handwriting  of  a  mere  employee,  who  did 
the   surveying   and   measuring  required   to 
be  done  and  certified  by  the  city  engineer, 
is  fatally  defective  and  invalid.    Frenna  v. 
Sunnvside  Land  Co.,  124  Cal.  437;  57  Pac. 
302.  "  A   petition,  presented  by  electors  to 
a  county  board  to  order  an  election,  must 
be    the    identical    petition    signed    by    the 
petitioners;   and  where  signatures   on  sev- 
eral   petitions,   identical   in    language,   are 
cut   off  and   pasted   onto   a   single   petition 
in  order  to  make  the  required  number  of 
names,  the  board  has  no  authority  to  order 
the  election.    Fox  v.  Board  of  Supervisors, 
49   Cal.   563;   People  v.  Berkeley,   102  Cal. 
298;  23  L.  R.  A.  838;  36  Pac.  591. 

Certainty  and  completeness  requisites 
for  valid  contract.  Where  a  written  build- 
ing contract,  with  the  specifications  and 
drawings,  signed  by  all  the  parties,  are 
produced  as  evidence  from  the  recorder's 
office,  and  are  legally  unobjectionable, 
findings  that  the  contract  was  not  reduced 
to  writing,  signed  by  the  parties,  or  filed 
in  the  recorder's  office,  are  against  the  evi- 
dence California  Iron  Construction  Co.  v. 
Bradbury,  138  Cal.  .328;  71  Pac.  346.  A 
written  building  contract,  falsely  referring 
to    specifications    as   being    signed   by    the 


parties  to  the  contract,  and  kept  m  the 
office  of  the  architect,  no  specifications 
having  been  in  fact  signed,  is  inchoate,  in- 
complete, and  void  (Donnelly  v.  Adams, 
115  Cal.  129;  46  Pac.  916);  as  is  also  a 
building  contract  referring  to  drawings 
and  specifications  "identified  by  the  signa- 
ture of  the  parties  hereto,"  where  no  such 
drawings  and  specifications  are  to  be 
found.  West  Coast  Lumber  Co.  v.  Knapp, 
122  Cal.  79;  54  Pac.  533. 

corporate     instruments     executed     now.    , 
To    support    the    deed    of    a    corporation, 
which  is  without  a  corporate  seal,  it  is  in- 
cumbent  upon    the   party   relying  upon   it 
to  show  affirmatively  that  it  was  executed 
by  authority  of  a  resolution  of  the  board 
of  directors  entered  on  the  records  of  the 
corporation,  or  that  it  was  ratified  by  such 
a  resolution  (Barney  v.  Pforr,  117  Cal.  5b; 
48  Pac.   987;   Gashwiler   v.   Willis,  33   Cal. 
11-  91  Am.  Dec.  607;  Miners'  Ditch  Co.  v. 
Zeilerbach,  37  Cal.  543;  99  Am.  Dec.  300); 
and  an  agreement  executed  m  the  name  ot 
a  corporation  by  its  president,  who  is  its 
general  manager,  with  general  power  under 
its  by-laws  to  manage  its  affairs,  when  not 
limited   by   its   by-laws   or   by   express   in- 
structions   from    the    board    of    directors, 
must  be  regarded  as  executed  by  the  cor- 
poration;  and  the  fact  that  the  president 
signed  the  agreement  as  president,  and  not 
also     as     manager,     is     immaterial.     Wells 
Fargo   &  Co.  v.  Enright,  127   Cal.  669;  49 
L.    R.   A.   647;    60   Pac.   439;    Los   Angeles 
Li<Thting  Co.  v.  Los  Angeles,  106  Cal.  156; 
39''Pac.  535.     In  a  suit  upon  a  promissory 
note,  against  a  corporation,  where  the  note 
is  set  out  in  the  complaint,  a  mere  denial 
of  the  execution  of  the  note  by  the  corpo- 
ration amounts  only  to  a  denial  of  its  sub- 
scription of  the  instrument.    McCormick  v. 
Stockton   etc.  R.  R.   Co.,  130   Cal.   100;   62 
Pac.  267.  .     , 

Changes  by  agent  binding  on  principal 
when.  Where  a  contract  is  modified  by  an 
a<^ent  of  the  defendant,  who  receives  it  as 
so  modified,  he  is  charged  with  knowledge 
of  all  the  provisions,  though  he  carelessly 
and  negligentlv  files  the  instrument  away 
without  noticing  the  modification.  Gal- 
lagher V.  Equitable  Gas  Light  Co.,  141  Cal. 
699;  75  Pac.  329. 

Original  writing  to  be  produced  or 
accounted  for.    See  note  post,  §  1937. 

What  is  signature.    See  note  53  Am.  Rep.  493. 
CODE     COMMISSIONERS'     NOTE.      Dore     v. 
Covey,  13  Cal.  503. 


S  1934  Compromise  of  a  debt  without  seal  good.  An  a-reement.  in  writ- 
ing, without  a  seal,  for  the  compromise  or  settlement  ot  a  debt,  is  as  obhga- 
tory  as  if  a  seal  were  affixed. 

Legislations  1934.      Enacted  March  11,   1873. 

8  1935.  Subscribing  witness  defined.  A  snhscribino:  witness  is  one  who 
sees  a  writing  executed  or  hears  it  acknowledged,  and  at  the  request  ot  the 
Ijarty  thereupon  signs  his  name  as  a  witness. 
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Legislation  §  1935. 
187^. 


1.  Enacted     March     11, 


2.  Amendment   by    Stats.    1901,    p.   246;   un- 
constitutional.   See  note  ante,  §  5. 


§ 


1936.  Books,  maps,  etc.,  how  far  evidence.  Historical  works,  books  of 
science  or  art,  and  published  maps  or  charts,  when  made  by  persons  indiffer- 
ent between  the  parties,  are  prima  facie  evidence  of  facts  of  general  noto- 
riety and  interest. 

Books. 

1.  As  aid  to  court.    Ante,  §  1875. 

2.  As  evidence.    Ante,  §  1900. 

3.  Presumptions   as  to.    Post,  §  1963,   subds. 
35,  36. 

Legislation  §  1936.  1.  Enacted  March  11, 
1872. 

2.  Amended  by  Code  Amdts.  1873-74,  p.  386, 
substituting  "prima  facie"  for  "primary." 

"Facts  of  general  notoriety  and  inter- 
est," defined.  The  phrase,  "facts  of  gen- 
eral notoriety  and  interest,"  in  this  section, 
means  facts  of  a  public  nature,  either 
domestic  or  foreign,  not  within  the  memory 
of  living  men,  as  contradistinguished  from 
facts  of  a  private  nature,  existing  within 
the  knowledge  of  living  men,  and  as  to 
which  they  may  be  examined  as  witnesses: 
it  is  of  such  public  facts,  including  facts 
historical,  of  the  exact  sciences,  of  liter- 
ature and  art,  when  relevant  to  a  cause, 
that  proof  may  be  made  by  the  production 
of  books  of  standard  authority.  Gallagher  v. 
Market  Street  Ry.  Co.,  67  Cal.  13;  56  Am. 
Rep.  713;  6  Pac.  869. 

Medical  and  scientific  books  admissible 
when.  Medical  books  are  not  admissible 
as  evidence.  People  v.  Wheeler,  60  Cal. 
581;  44  Am.  Rep.  70;  Gallagher  v.  Market 
Street  Ry.  Co.,  67  Cal.  13;  56  Am.  Rep. 
713;  6  Pac.  869.  While  a  witness  cannot 
be  permitted  to  read,  as  independent  proof, 
extracts  from  books  in  his  department,  yet 
he  may  refresh  his  memory,  when  giving 
the  conclusions  arrived  at  in  his  specialty, 
by  turning  to  standard  works.  People  v. 
Wheeler,  60  Cal.  581;  44  Am.  Rep.  70.  In 
an  action  to  recover  damages  for  personal 
injuries,  a  medical  book,  although  proved 
to  be  of  standard  authority,  is  not  admis- 
sible in  evidence  to  prove  the  nature  and 
probable  effect  of  the  injuries.  Gallagher 
V.  Market  Street  Ry.  Co.,  67  Cal.  13;  56 
Am.  Rep.  713;  6  Pac.  869.  The  books  to 
which  a  medical  expert  refers  cannot  be 
resorted  to,  in  order  to  support  his  testi- 
mony; but  they  may  be  used  to  contra- 
dict or  discredit  him  on  cross-examination. 
Gallagher  v.  Market  Street  Ry.  Co.,  67 
Cal.  13;  56  Am.  Rep.  713;  6  Pac.  869;  Baily 
V.  Kreutzmann,  141  Cal.  519;  75  Pac.  104. 
Medical  works  are  hearsay,  and  inadmis- 
t;ible  in  evidence;  and  a  medical  expert 
cannot,  on  direct  examination,  recite  in- 
stances from  medical  reports  and  authors 
illustrating  the  difficulties  attending  the 
diagnosis  of  a  case  similar  to  the  one  in- 
volved in  the  trial.  Baily  v.  Kreutzmann, 
141  Cal.  519;  75  Pac.  104.  In  an  action 
for  death,  the  court  may  admit  in  evidence 
any  standard  work  containing  a  standard 
mortuary  table  showing  the  expectancy  of 


life,  to  ascertain  the  probable  duration  of 
the  life  of  the  deceased,  without  requiring 
preliminary  proof  of  the  authenticity  of 
KUth  a  table,  where  the  court  is  satisfied 
thereof  without  such  proof.  Keast  v.  Santa 
Ysabel  Gold  Mining  Co.,  136  Gal.  256;  68 
Pac.  771. 

Photographs  admissible  when.  Where  a 
photograph  whether  of  persons  or  things 
or  places,  is  shown  to  be  a  faithful  repre- 
sentation of  what  it  purports  to  reproduce, 
it  is  admissible  as  an  appropriate  aid  to 
the  jury  in  applying  the  evidence.  People 
V.  Durraut,  116  Cal.  179;  48  Pac.  75.  Where, 
on  a  trial  for  murder,  a  sister  of  the  de- 
ceased testified  that  a  photograph  of  the 
deceased  was  a  fair  representation  of  her 
at  the  time  of  her  final  disappearance,  it 
is  admissible,  although  taken  two  or  more 
years  before  that  time.  People  v.  Durrant, 
116  Cal.  179;  48  Pac.  75.  Photographs  of 
the  country  about  the  place  of  a  homicide 
are  admissible,  where  they  are  properly  au- 
thenticated. People  V.  Loper,  159  Cal.  6; 
Ann.  Cas.  1912B,  1193;  112  Pac.  720.  Maps 
and  photographs  of  the  scene  of  the  homi- 
cide are  admissible  to  show  the  facts  sur- 
rounding the  homicide,  and  in  support  of 
the  theory  of  the  prosecution,  it  being  for 
the  jury  to  determine  whether  that  theory 
had  or  had  not  sufficient  support  in  the 
evidence.    People  v.  Phelan,   123  Cal.  551; 

56  Pac.  424.  Like  any  other  diagrams,  the 
value  of  photographs  must  be  determined  by 
the  jury  from  all  the  evidence;  and  photo- 
graphs of  the  scene  of  a  homicide,  taken 
by  the  prosecuting  officers,  are  not  inad- 
missible hearsay,  on  a  trial  for  murder, 
merely  because  places  marked  on  the  photo- 
graphs were  pointed  out  by  witnesses,  if 
they  testify  that  they  are  correctly  pointed 
out,  and  the  correctness  of  the  marking  is 
proved.    People  v.   Crandall,   125   Cal.  129; 

57  Pac.  785.  The  court  may  admit  in  evi- 
dence photographs  of  handwriting;  and  an 
expert  witness  upon  handwriting  may  be 
allowed  to  testify  as  to  the  reasons  upon 
which  he  bases  his  opinion.  People  v. 
Mooney,  132  Cal.  13;  63  Pac.  1070.   • 

Maps  suflacient  for  admission  as  evidence 
when.  A  map  is  not  an  "instrument"' 
which  affects  the  title  to  or  possession  of 
property,  within  the  meaning  of  the  re- 
cording act;  nor  is  it  an  instrument  which 
is  to  be  executed  by  the  party  who  pre- 
pares it,  or  of  which  an  execution  can  be 
acknowledged:  it  is  sufficient  if  it  is  de- 
posited in  the  recorder's  office;  and  a  map 
so  deposited  is  properly  referred  to  as  being 
of  record  therein,  and  may  be  received  in 
evidence,   even   though  not   acknowledged. 
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Colton  Land  etc.  Co.  v.  Swartz,  99  Cal.  278; 
33  Pac.  878;  McCullough  v.  Olds,  108  Cal. 
529- 41  Pac.  420.    Where  a   tract  of  land  has 
been  subdivided  into  blocks  or  lots,  and  a 
map  thereof  made,  on  which  the  blocks  or 
lots  are  designated  by  numbers,  a  descrip- 
tion of  the  blocks  or  lots,  in  a  deed,  by  the 
numbers   so   designated,   is   sufficient,   pro- 
vided the  map  can  be  produced  and  identi- 
tied.    McCullough  v.  Olds,  108  Cal.  529;  41 
I'ac.   420.    The    map   of   an   addition   to   a 
town   implies   that   the   addition   has   been 
surveved,  that  the  map  is  based  upon  such 
survey,  and  that  such  survey  was  marked 
upon  the  ground  so  that  the  streets,  blocks, 
and   lots    can    be    identified,    although    the 
map   may  contain  no   express  reference   to 
such   survey;    and    in    an    action    involving 
the  location  and  boundary  of  lots  described 
upon   such  map,   evidence  is   admissible  to 
identify   the   survey.    Burke   v.   McCowen, 
115  Cai.  481;  47  Pac.  367.   A  portion  of  the 
official  map  of  a  government  military  reser- 
vation  is   admissible   in   evidence   to   show 
that  certain  lands  are  included  within  the 
boundaries   of   such   reservation,    and    it   is 
not  necessary  to  introduce  the  whole  map; 
such   map  is   sufficiently   authenticated  by 
the     certificate     of     the     legal     custodian 
thereof,  and  such  certificate  is  prima  facie 
evidence    of    his    official    character,    of    his 
right  to  the  custody  of  the  map,  and  of  his 
authority  to  make  such  certificate.    Galvm 
V   Palmer,  113  Cal.  46;  45  Pac.  172.   Where, 
in   an   action  to   quiet   title,  it   appears   in 
evidence  that  all  of  the  monuments  of  the 
official    survev    of    a    street    are    lost,    and 
there  is  no  proof  as  to  the  lines  originally 
established  by  it,  the   evidence   and  maps 
of  engineers,  not  based  upon  the  original 
survey,  but  upon  the  assumed  correctness 
of   the'  line    of    improvements    of    another 
street,  and  upon  the  supposition  of  a  uni- 
form width  of  streets,  are  incompetent  and 
inadmissible.    Hellman  v.  Los  Angeles,  12o 
Cal.  383;  58  Pac.  10. 

Government  plat  controlled  by  field- 
notes.  In  case  of  discrepancy  between  the 
government  surveyor's  field-notes  and  the 
government  plat,  such  plat  must  give  way 
to  the  field-notes;  the  land  department  may 
properly  correct  the  plat  so  as  to  conform 
to  the  field-notes,  and  the  plat  as  corrected 
supersedes  the  original.  Harrington  v. 
Bo&hmer,  134  Cal.  196;  66  Pac.  214. 

Presumption  as  to  early  surveys.  The 
inaccuracy  of  the  early  surveys  in  this 
state,  as  well  as  in  other  states,  is  a  mat- 
ter  of   common   knowledge,   of   which   the 


courts  may  take  judicial  notice.    Hellman 
V.  Los  Angeles,  125  Cal.  383;  58  Pac.  10. 
Function  of  diagram  in  trial  of  case.     A 

diagram,  when  used  on  the  trial  of  a  case, 
is  not  used  as  evidence;  it  is  not  a  public 
or  a  private  writing;  nor  is  it  made  by  law 
primary,  or  secondary,  or  prima  facie  evi- 
dence of  any  fact  or  object  represented 
by  it.   People  v.  Cochran,  61  Cal.  548. 

Block-books     admissible     in     ejectment 
when.     Where,  in  an  at-tion  of  ejectment, 
the  defendants  did  not  claim  to  have  paid 
taxes  on  any  other  lots  than  those  claimed 
bv   them,  and  the  assessment-roll   showed 
that    their   lots   were    simply    assessed   by 
number,   and  with   reference  to  the   same 
map  referred  to  in  plaintiff's  de€d,  witliout 
giving  metes  and  bounds  or  specifications 
of  any  kind,  the  block-books  from  the  as- 
sessor's office  are  irrelevant  and  inadmis- 
sible upon  any  issue  in  the  case.    Olsen  v. 
Rogers,  120  Cal.  225;  52  Pac.  486.     In  an 
action  of  ejectment,  where  the  plaintiffs 
deed  refers  to  a  map  for  description,  and 
not  to  a  record  of  the  map,  and  the  map 
referred   to,   when   offered  in   evidence,  is 
conceded  to  be  the  genuine  original  map, 
and  is  admitted  without  objection,  a  sub- 
sequent  motion   to   exclude  it   is   properly 
denied.    Olsen  v.  Eogers,  120  Cal.  22o;  o2 
Pac.  486. 

Examination  of  medical  experts,  and  use 
of  medical  books,    tiee  note  post,  §  2048. 

Pliotographs    as    evidence.     See    notes    75    Am. 
St    Rep    468;   Ann.   Cas.   1913D,   1277. 

Pliotographs   and   X-ray   pictures   as   evidence. 
See    notis    114    Am.    St.    Rep.    438;    8    Ann.    Cas. 


'^'^ Account-books,  when  admissible  as  books  of 
original  entry.    See  note  11  Am.  Dec.    '3-; 

Books  of  account  as  evidence.  See  notes  lo 
Am     Dec.    191;    138    Am.    St.   Kep.    441. 

Medical  works,  when  admissible.  See  notes  &9 
Am    Dec    180;    51   Am.  Rep.   680;    19  Ann.  Cas. 

^*^Book8  and  treatises,  when  admissible  in  evi- 
dence.    See    note    38    Am.    Rep.    oi8 

Books  other  than  account-books.    See  note  125 

^'Ataanac^s'as  evidence.    See  note   39  Am.  Rep. 

^^Whether  scientific  books  are  admissible.  See 
notes  41  Am.  R.>p.  61;   40  L.  R.  A.  5o3 

Census   reports   as  evidence.    See  note   9   Ann. 

^^Admissibility  of  dictionaries  in  evidence.    See 

note    11    Ann.    Cas.    182.  ^     ,r,    »„„ 

Market  reports  as  evidence.    See  note  12  Ann. 

*^*His\orical    works    as    evidence.     See    note    13 

"^'Admis'sibility  and  weight  of  weather  records  as 
evidence.     See    note    19    Ann.    Cas.    394. 

MortaUty    tables    as    evidence.      See    note    40 

^' Party's'^ own  books  as  evidence  in  his  own 
favor.    See  note  52  L.  R.  A.  546. 


8  1937  Original  writing  to  be  produced  or  accounted  for.  The  original 
writing  must  be  produced  and  proved,  except  as  provided  |n  sections 
eighteen  hundred  and  fifty-five  and  nineteen  hundred  and  nineteen.  If  it 
haf  been  lost,  proof  of  the  loss  must  first  be  made  before  evidence  can  be 
.Wen  of  its  contents.  Upon  such  proof  being  made  together  with  proof  of 
the  due  execution  of  the  writing,  its  contents  may  be  proved  by  a  copy,  or 


§§  1938-1940 
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by  a  recital  of  its  contents  in  some  authentic  document,  or  by  the  recollec- 
tion of  a  witness,  as  provided  in  section  eighteen  hundred  and  fifty-five. 

1.  Enacted    March    11,        v.  Lundv,  16  Cal.  App.  567 ;  117  Pac.  624. 

Contents  of  destroyed  records  estab- 
lished how.  The  contents  of  a  destroyed 
book  of  accounts,  or  lost  instrument,  may 
be  proved  by  any  witness  who  has  knowl- 
edge thereof.  Stone  v.  San  Francisco 
Brick  Co.,  13  Cal.  App.  203;  109  Pac.  103; 
King  V.  Samuel,  7  Cal.  App.  55;  93  Pac. 
391. 


Legislation  §   1937. 
1872. 

2.  Amendment  by  Stats.  1901,  p.  246;  un- 
constitutional.   See  note  ante,    §  5. 

Prerequisites  to  admission  of  secondary 
evidence.  Parol  evidence  of  the  contents 
of  letters,  without  first  laying  a  founda- 
tion bv  proof  of  their  loss,  is  not  admis- 
sible. "Byrne  v.  Byrne,  113  Cal.  294;  45 
Pac.  536.  Upon  proof  of  the  due  execu- 
tion of  a  certificate  of  incorporation,  and 
that  it  has  been  lost  or  destroyed,  second- 
ary evidence  of  its  contents,  by  copy,  or 
by  the  recital  of  its  contents  in  some  au- 
thentic document,  or  by  the  recollection  of 
-a  witness,  is  admissible.    Creditors'  Union 


Photographic  copies,  when  admissible.  See 
note    26    Am.    Rep.    319.  «* 

Proof  of  contents  of  lost  instruments.  See  note 
1.34    Am.    St.    Rep.    1095. 

Sufficiency  of  proof  to  establish  contents  of  lost 
instrument.    See  note  2  Ann.  Cas.  41. 

CODE  COMMISSIONERS'  NOTE.  See  §  1855, 
ante. 


§  1938.     When  in  possession  of  adverse  party,  notice  to  be  given.     If  the 

writing  be  in  the  custody  of  the  adverse  party,  he  must  first  have  reason- 
able notice  to  produce  it.  If  he  then  fail  to  do  so,  the  contents  of  the  writing 
may  be  proved  as  in  case  of  its  loss.  But  the  notice  to  produce  it  is  not 
necessary  where  the  writing  is  itself  a  notice,  or  where  it  has  been  wrong- 
fully obtained  or  withheld  by  the  adverse  party. 

Document    in    possession    of    opponent.     Ante,        detainer  where.     In  an  action  in  unlawful 

detainer,  where  the  defendant  is  in  pos- 
session of  the  original  lease,  and  after 
being  notified  to  produce  it,  fails  to  do  so, 
and  does  not  object  to  the  reasonableness 
of  the  notice,  the  copy  is  admissible,  and 
is  not  subject  to  the  objection  that  it  is 
not  the  best  evidence.  Harloe  v.  Lambie, 
132  Cal.  133;  64  Pac.  88. 

See  §  1855, 


§  1855.  subd.  2. 

Demanding  inspection  of  writing.    Ante,  §  1000. 

Legislation  §  1938.      Enacted  March  11,  1872. 

Contents  of  notice  proved  how.  Parol 
evidence  is  admissible  to  prove  the  con- 
tents of  a  notice;  and  it  is  not  necessary 
to  give  notice  to  the  opposite  party,  upon 
whom  it  was  served,  to  produce  it.  Gethin 
V.  Walker,  59  Cal.  502. 

Copy   of   lease    admissible   in   unlawful 


CODE  COMMISSIONERS'  NOTE 

ante. 


§  1939.  Writings  called  for  and  inspected  may  be  withheld.  Though  a 
writing  called  for  by  one  party  is  produced  by  the  other,  and  is  thereupon 
inspected  by  the  party  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
dence in  the  case. 


Writings  shown  to  witness.    Post,  §  2054. 

Legislation  8  1939.  1.  Enacted  March  11, 
1872. 

2.  Amendment  by  Stats.  1901,  p.  247;  un- 
constitutional.     See  note  ante,   §  5. 


Right  of  party  producing  documents  upon  notice 
to  use  and  control  their  use  as  evidence.  See 
note   15  L.  R.  A.   138. 

Effect  of  calling  for  and  inspecting  document  to 
make  it  competent.  See  note  33  L.  R.  \.  (X.  S.) 
552. 


§  1940.     Writing,  how  proved.     Any  writing  may  be  proved  either : 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the  maker;  or, 

3.  By  a  subscribing  witness. 


Proof    of    execution    of   writing   by    admission. 

Post,  §  1942. 

Proof  of  handwriting.    Post,  §  1943. 

Subscribing  witness.    Ante,  §  1935. 

Other  eTidence  of  execution,  when  admissible. 

Post,  §§  1941-1945. 

On  contest  of  will.    Ante,  §  1315. 

Handwriting,  proof  of  instrument  by.  See  Civ. 
Code,  §§  1198,  1199. 

Proof  of  instrument  by  subscribing  witness. 
See  Civ.  Code,  §§  1195-1197. 

Instrument,  how  proved,  where  not  acknowl- 
edged.   See  Civ.  Code,  §.1195. 


Legislation  g   1940. 
1872,  and  then  read: 


1.    Enacted     March     11, 
"If  there  be  a  subscribing 


witness  to  a  writing  produced  in  evidence  its 
execution  must  be  proved  by  him,  if  he  is  within 
reach  of  a  subpoena,  and  can  be  produced  and  can 
testify.  If  there  be  more  than  one  subscribing 
witness  the  evidence  of  one  is  sufficient.  If  the 
subscribing  witnesses  cannot  be  produced,  the 
execution  may  be  proved  by  the  party  who  exe- 
cuted it,  or  by  proof  of  his  handwriting." 

2.    Amended  by  Code  Amdts.  1873-74,  p.  386. 

Construction  of  section.  The  words 
"competent  witness"  cannot  be  construed 
to  mean  an  "attesting"  or  a  "subscribing" 
witness.  Blythe  v.  Ayres,  96  Cal.  532;  19 
L.  R.  A.  40;  31  Pac.  915.     This  section  pro- 
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vides  that  a  writing  may  be  proved  by  any 
one  who  saw  it  executed;  and  if  the  legis- 
lature intended  that  such  witness  should 
be  a  "subscribing"  or  an  "attesting"  wit- 
ness, it  was  easy  for  it  to  say  so:  courts 
cannot  a<ld  to  or  subtract  from  the  words 
of  the  statute.  Blythe  v.  Ayres,  96  Cal. 
532;  19  L.  K.  A.  40; 31 Pac.  915. 

Acknowledgment  a  prerequisite  to  ad- 
mission when.  Whore  a  private  writing 
is  not  acknowledged,  it  is  not  entitled  to 
admission  in  evidence  until  it  has  been 
proved  in  one  of  the  throe  ways  designated 
in  this  section.  People  v.  Le  Doux,  155 
Cal.  535;  102  Pac.  517. 

Testator's  writing  proved  how.  One 
who  is  proved  to  be  familiar  with  the 
signature  of  a  testator  is  qualified  to  give 
an  opinion  as  to  the  genuineness  of  a  writ- 
ten instrument  claimed  to  be  the  olo^ 
graphic  will  of  the  deceased;  the  use  of 
exemplars  by  the  witness,  which  had  not, 
at   that   time,  been  directly  proved  to  be 

§  1941.  Other  witnesses  may  also  testify.  If  the  subscribing  witness  de- 
nies or  does  not  recollect  the  execution  of  the  writing,  its  execution  may  still 
be  proved  by  other  evidence. 

Legislation  §   1941.       1.   Enacted     March     11, 


genuine  signatures,  is  not  material,  if  such 
exemplars  were  subsequently  proved  to  be 
genuine  by  uncontradicted  evidence.  Es- 
tate of  Marchall,  126  Cal.  95;  58  Pac.  449. 

Corporate  assignment  admissible  when. 
An  assignment  by  a  corporation,  executed 
by  its  president  and  secretary,  and  at- 
tested by  its  corporate  seal,  is  a  prima 
facie  showing  of  a  due  execution  thereof, 
which  is  sufficient  in  the  absence  of  other 
evidence  overcoming  it.  Watkins  v.  Glas, 
5  Cal.  App.  68;  89  Pac.  840. 

Necessity  for  calling  subscribing  witnesses  to 
prove  attested  instruments.  See  note  35  L.  R.  A. 
321. 

CODE  COMMISSIOKERS'  NOTE.  If  the  sub- 
scribing  witness  is  within  the  jurisdiction  of  the 
court,  he  must  be  produced,  or  his  absence  ac- 
counted for,  before  proof  of  his  handwriting. 
Powell's  Heirs  v.  Hendricks,  3  Cal.  427;  Stevens 
V.  Irwin,  12  Cal.  307;  Jackson  v.  Root,  18 
Johns  611;  Jackson  v.  Feather  River  etc.  Water 
Co.,  14  Cal.  19;  Landers  v.  Bolton,  26  Cal.  393; 
see' also  McGarrity  v.  Byington,  12  Cal.  427;  Mc- 
Minn  v.  O'Connor,  27  Gal.  239. 


Proof  of  signature  by  mark  when  attesting  wit- 
nesses thereto  are  dead  or  cannot  remember  the 
transaction.    See  note  44  L.  R.  A.  142. 


1ST3 

3.    Amendment    by    Stats.    1901,    p.    247;    un- 
constitutional.   See  note  ante,  §  5. 

S1942  When  evidence  of  execution  not  necessary.  Where,  however, 
evidence  is  given  that  the  party  against  whom  the  writing  is  offered  has  at 
any  time  admitted  its  execution  no  other  evidence  of  the  execution  need  be 
oiven  when  the  instrument  is  one  mentioned  in  section  nineteen  hundred 
and  forty-five,  or  one  produced  from  the  custody  of  the  adverse  party,  and 
has  been  acted  upon  by  him  as  genuine. 

Legislation  §  1942.      1.  Enacted    March    11.  limited  to  the  testimony  of  one  who  actti- 

IStI.  ally  s^'^  ^t  signed;  there  are  other  methods 

3.  Amendment  by   Slats.    1901,   p.  247;   un-  ^y"  .^^hich    the    necessary    knowledge    may 

constitutional.   See  note  ante,  §  5.  -^^   acquired,    which    would    permit   one    to 

Proof  of  execution  limited  how.     Proof  swear  to  the  fact.   Bauer  v.  State,  144  Cal. 

of  the  execution   of  an  instrument  is  not  740;  78  Pac.  280. 

S  1943  Evidence  of  handwriting.  The  handwriting  of  a  person  may  be 
proved  by  any  one  who  believes  it  to  be  his,  and  who  has  seen  him  write,  or 
has  seen  writings  purporting  to  be  his.  upon  which  he  has  acted  or  been 
charged  and  who  has  thus  acquired  a  knowledge  of  his  handwriting. 

1.  Enacted    March     11,        as    to    the    genuineness    of    such    person's 


247 ;    un- 


Legislation  §   1943 
1 8  TI3. 

3.    Amendment    by    Stats.    1901,    p 
constitutional.    See  note  ante,  §  5. 

Competent  witnesses  qualified  when.  Un- 
der this  section,  any  one  who  has  a  knowl- 
edge of  the  handwriting  of  a  party,  and 
who  has  seen  him  write,  etc.,  may  be  an 
expert;  but  the  qualification  of  a  witness 
to  speak  as  an  expert,  if  questioned,  must 
first  be  determined.  Neal  v.  Neal,  58  Cal. 
287.  A  witness  whose  only  knowledge  of 
another's  signature  is  derived  from  an 
examination  of  official  documents  in  official 
custody,  purporting  to  be  signed  by  such 
other,  may  give  his  opinion  as  a  witness 


signature.  Sill  v.  Reese,  47  Cal.  294.  An 
export  witness  upon  handwriting  may  be 
allowed  to  testify  as  to  the  reasons  upon 
which  he  bases  his  opinion.  People  v. 
Monney,  132  Cal.  13;  63  Pac.  1070. 

Photographs  admissible  when.  Photo- 
graphs of  handwriting  are  admissible  in 
evidence.  People  v.  Crandall,  125  Cal.  129; 
57  Pac.  785;  People  v.  Mooney,  132  Cal.  13; 
63  Pac.  1070. 

Proof  by  comparison.  The  handwriting 
of  a  jierson  mav  be  proved  by  comparison. 
People  V.  Gordon,  13  Cal.  App.  678;  110 
Pac.    469.     Where     a    defendant    testifies 
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that  his  signature  is  a  forgery,  plaintiff's 
counsel  have  the  right,  on  cross-examina- 
tion, to  test  his  ability  and  judgment  upon 
the  subject  of  his  own  signature,  and,  even 


for  the  purpose  of  comparison  by  the  de- 
fendant himself,  a  question  is  proper,  as 
to  the  genuineness  of  his  purported  signa- 
ture.  Neal  V.  Neal,  58  Cal.  287. 


§  1944.  Evidence  of  handv/riting  by  comparison.  Evidence  respecting 
the  handwriting  may  also  be  given  by  a  comparison,  made  by  the  witness  or 
the  jury,  with  writings  admitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered,  or  proved  to  be  genuine  to  the  satisfaction  of 
the  judge. 


Legislation  §  1944.  1.  Enacted  March  11, 
1873. 

3.  Amended  by  Code  Amdts.  1873-T4,  p.  386, 
adding  "or  proved  to  be  genuine  to  the  satisfac- 
tion of  the  judge"  at  the  end  of  the  section. 

Construction  of  section.  This  section, 
being  remedial  in  its  nature,  is  to  be  lib- 
erally construed.  Castor  v.  Bernstein,  2 
Cal.  App.  703;  84  Pac.  244. 

Genuineness  determined  by  judge  when. 
Where  the  genuineness  of  the  signature 
of  a  person,  who  was  a  justice  of  the 
peace,  is  in  controversy,  his  signatures  to 
his  oflScial  docket  as  justice,  after  being 
proved  to  the  satisfaction  of  the  trial 
judge,  are  admissible  in  evidence  for  the 
purpose  of  comparison  with  the  handwrit- 
ing in  controversy,  without  formal  proof 
that  the  docket  is  a  public  record.  Mar- 
shall V.  Hancock,  80  Cal.  82;  22  Pac.  61. 
Where  the  court,  having  the  same  oppor- 
tunity as  the  jury  to  compare  the  signa- 
tures, is  of  the  opinion  that  the  verdict 
is  not  justified  by  the  evidence,  it  is  its 
duty  to  set  the  verdict  aside  and  grant  a 
new  trial,  the  conflict  as  to  genuineness 
being,  in  legal  effect,  the  same  as  in  case 
of  conflicting  testimony.  Castor  v.  Bern- 
stein, 2  Cal.  App.  703;  84  Pac.  244. 

Determined  by  jury  when.  The  pro- 
vision of  this  section,  that  "evidence  re- 
specting the  handwriting  may  also  be 
given  by  a  comparison,  made  by  the  wit- 
ness or  the  jury,"  clearly  indicates  that 
the  jury  may  make  the  comparison  with- 
out any  previous  testimony  of  a  witness. 
Castor  V.  Bernstein,  2  Cal.  App.  703;  84 
Pac.  244.  To  the  general  rule  of  the  com- 
mon law,  that  the  genuineness  of  disputed 
handwriting  could  not  be  determined  by 
the  court  or  jury  by  comparing  it  with 
other  handwriting  of  the  party,  there  is 
the  well-settled  exception,  that  if  a  paper, 
admitted  to  be  in  the  handwriting  of  the 
party,  or  to  have  been  subscribed  by  him, 
is  in  evidence  for  some  other  purpose  in 
the  cause,  the  signature  or  paper  in  ques- 
tion may  be  compared  with  it  by  the  jury. 
Castor  V.  Bernstein,  2  Cal.  App.  703;  84 
Pac.  244.  The  code  makes  uq  distinction 
in  rank  between  the  various  modes  in 
which  a  writing  may  be  proved;  and  the 
provision  of  this  section,  authorizing 
proof  of  handwriting  by  comparison  by 
the  jury,  is  of  equal  force  with  the  pro- 
vision in  §  1940,  ante,  authorizing  it  to 
be  made  by  a  subscribiug  witness.    Castor 


v.  Bernstein,  2  Cal.  App.  703;  84  Pac.  244. 
Vv^hether  a  signature  to  a  writing  is  genu- 
ine or  not,  is  a  question  of  fact  to  be  de- 
termined by  the  jury,  and  not  by  the 
judge.  Castor  v.  Bernstein,  2  Cal.  App. 
703;  84  Pac.  244.  Where  a  paper  is  intro- 
duced in  evidence  as  a  basis  for  a  com- 
parison of  the  handwriting  of  the  defend- 
ant upon  a  charge  of  forgery,  the  judge 
is  required  to  be  satisfied  that  the  writing 
is  genuine,  before  he  is  authorized  to  ad- 
mit it  for  t^is  purpose.  People  v.  Creegan, 
121  Cal.  554;  53  Pac.  1082.  Upon  the  trial 
of  a  charge  of  libel,  where  the  defendant 
sought  to  prove,  by  specimens  of  the  hand- 
writing of  an  expert,  that  the  libelous  let- 
ters were  written  by  such  expert  to  impli- 
cate the  defendant,  it  is  error  for  the 
court  to  strike  out  such  specimens,  merely 
because  an  expert  witness  for  the  plaintiff 
testified  that  there  was  no  similarity  be- 
tween them  and  the  libelous  letters,  and 
because  there  was  no  independent  evidence 
tending  to  connect  them:  the  question  of 
similarity  is  for  the  jury,  from  a  personal 
inspection  of  the  letters  and  the  exhibits. 
People  v.  Storke,  128  Cal.  486;  60  Pac. 
1090.  The  testimony  of  experts  is  not  es- 
sential, and,  when  offered,  cannot  prevent 
the  jury  from  comparing  the  documents 
with  a  view  to  the  question  of  genuine- 
ness, and  they  may  wholly  disregard  such 
testimony  and  exercise  their  own  judg- 
ment. Castor  V.  Bernstein,  2  Cal.  App.  703; 
84  Pac.  244.  Where  the  comparison  of 
different  writings  is  involved,  and  the 
question  is  one  of  resemblance  or  similar- 
ity, an  ordinary  individual  can  come  to  a 
conclusion  quite  as  correct  as  that  of  the 
most  skilled  expert  in  handwriting:  the 
conclusion  of  jurors  may  be  different  from 
that  of  an  exjiert  witness.  People  v. 
Storke,  128  Cal.  486;  60  Pac.  1090.  Under 
the  definition  of  "evidence"  in  §  1823,  ante, 
a  comparison  made  by  a  jury  between  two 
signatures,  one  of  which  is  admitted  to 
be  genuine,  is  "a  means  sanctioned  by 
law  for  ascertaining  the  truth"  respecting 
a  question  of  fact  presented  for  their  de- 
termination, that  is,  the  genuineness  of 
a  signature  to  a  writing;  and  such  com- 
parison by  the  jury  is,  in  itself,  legal  evi- 
dence, upon  which  alone  they  may  render 
a  verdict.  Castor  v.  Bernstein,  2  Cal.  App. 
703;  84  Pac.  244.  Where  a  memorandum- 
book   is   made   an   exhibit   in   a   case,   the 
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jury  have  a  right  to  take  it,  to  inspect 
it,  to  investigate  it,  and  to  make  a  com- 
parison of  the  writing  therein.  Estate  of 
Thomas,  155  Cal.  488;  101  Pac.  798.  It 
is  not  improper  for  a  jury  to  use  a  mag- 
nifying-glass  in  comparing  specimens  of 
handwriting.  Estate  of  Thomas,  155  Cal. 
488;  101  Pac.  798.  A  comparison  of  ex- 
emplars of  handwriting,  in  evidence,  may 
be  made  by  the  jury,  with  or  without  the 
aid  of  experts;  the  result  of  comparisons 
is  a  question  for  the  jury.  People  v. 
Driggs,  14  Cal.  App.  507;  112  Pac.  577. 


Preliminary  proof  of  exemplars  neces- 
sary when.  The  fact  that  certain  exem- 
plars of  the  handwriting  of  the  defendant, 
submitted  to  experts,  had  not  theretofore 
been  established  as  genuine  signatures,  is 
of  no  consequence,  where  their  genuine- 
ness was  subsequently  established  by  un- 
contradicted testimonv.  People  v.  Driggs, 
14  Cal.  App.  507;  112  Pac.  577. 

Proof  of  handwriting  by  comparison.  See  note 
6  Am.   Dec.   171. 

Proof  of  facsimile  signatures  by  comparison. 
See  note  Ann.  Cas.  1912B,  417. 


§  1945.  Same.  When  writing  more  than  thirty  years  old.  Where  a 
writing  is  more  than  thirty  years  old,  the  comparisons  may  be  made  with 
writings  purporting  to  be  genuine,  and  generally  respected  and  acted  upon 
as  such,  by  persons  having  an  interest  in  knowing  the  fact. 


Presumption,   that  ancient  writing  is  genuine. 
Post,  §  19C3,   subd.  34. 

Legislation  §  1945.      Enacted  March  11,1873. 
Ancient   deeds,    when   admissible.     See    note    9 


Am.   St.   Rep.   302. 

Instrument  insufficient  on  face  Inadmissible  as 
ancient  document.    See  note  1  Ann.  Cas.  322. 

Necessity  of  proving  ancient  document  by  sub- 
scribing witness.    See  note  35  L.  R.  A.  341. 

§  1946.  Entries  of  decedents.  Evidence  in  specified  cases.  The  entries 
and  other  writings  of  a  decedent,  made  at  or  near  tlie  time  of  the  transaction, 
and  in  a  position  to  know  the  facts  stated  therein,  may  be  read  as  prima 
facie  evidence  of  the  facts  stated  therein,  in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest  of  the  person  making  it. 

2.  When  it  was  made  in  a  professional  capacity  and  in  the  ordinary  course 
of  professional  conduct. 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined  by 
law. 

Entries  in  bocks. 

1.  Repeated.      Post,  §  1947. 

2.  Where  alteration.    Post.  §  1982. 
Legislation  §   1946.       1.   Enacted     March     11, 

1872. 

3.  Amended  by  Code  Amdts.  1873-74,  p.  386, 
in  introductory  paragraph,  substituting  "prima 
facie"   for  "primary." 

3.  Amendment  by  Stats.  1901,  p.  247;  un- 
constitutional.    See  note  ante,  §  5. 

Mutual  open  and  current  account  against 
estate  proved  how.  The  court  cannot 
properly  exclude  evidence  of  the  items  of 
an  account,  a  copy  of  which  is  in  the  plain- 
tiff's claim  against  the  estate  of  the  dece- 
dent, and  also  set  out  in  the  complaint  in 
an  action  against  the  executor  to  recover 
the  balance  due  on  a  mutual  open  and 
current  account,  and  order  the  account  to 
be  proved,  before  allowing  the  plaintiff 
to  prove  the  items  thereof.  Cowdery  v. 
McChesney,  124  Cal.  363;  57  Pac.  221.  In 
an  action  against  the  executor  to  recover 
the  balance  due  on  a  mutual  open  and 
current  account,  the  oral  testimony  of  per- 
sons   ha\'ing    personal    knowledge     of    the 


transactions  involved  in  the  items  thereof 
is  the  best  evidence  of  such  items,  if  they 
do  not  result  from  a  written  contract,  and 
is  primary  evidence  thereof,  notwithstand- 
ing books  of  account  showing  them;  such 
books  of  account  are  only  secondary  and 
supplemental  proof  of  the  items.  Cowdery 
V.  McChesney,  124  Cal.  363;  57  Pac.  221. 

Private  memorandum-book  of  deceased 
admissible  when.  In  an  action  against  the 
executor  to  recover  for  services  rendered 
to  the  decedent,  a  private  memorandum- 
book  of  the  decedent,  containing  items  of 
money  collec'ted  and  paid  out,  including 
items  paid  to  the  plaintiff,  is  not  admis- 
sible in  evidence  against  the  plaintiff,  un- 
der this  section;  and  such  a  book,  contain- 
ing only  private  memoranda,  cannot  be 
held  admissible  under  the  rule  admitting 
a  tradesman's  books,  or  other  entries  made 
in  the  regular  cour.se  of  business.  Thomp- 
son v.  Orefia.  134  Cal.  26;  66  Pac.  24. 

Admissibility  in  evidence  of  books  of  account 
of  deceased  party.    See  note   12  Ann.  Cas.   77. 


§  1947.  Copies  of  entries  also  allowed.  When  an  entry  is  repeated  in  the 
regular  course  of  business,  one  being  copied  from  another  at  or  near  the  time 
of  the  transaction,  all  the  entries  are  equally  regarded  as  originals. 

j^gI^P|is^tion  §  1947.      1.  Enacted     March     11,  Shop-book,  evidence  Of  what.      A  trades- 

2.  Amendment   by   Stats.    1901,   p.   247;    un-        m^^'s  shop-book    of  original  entries  is  ad- 
constitutional.    See  note  ante,  §  5.  missible  in  evidence  as  prima  facie  proof 
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of  an  account  in  his  f<\\OT,  if  supported 
by  his  oath  as  to  its  correctness,  and  if 
no  objection  appears  to  the  manner  in 
which  the  book  was  kept.  White  v.  Whit- 
ney, 82  Cal.  163;  22  Pac.  1138;  Bushnell 
V.  Simpson,  119  Cal.  658;  51  Pac.  1080. 

Arrival  of  telegraph  message  evidenced 
how.  Where  it  is  a  fair  inference  that 
figures  upon  the  copy  of  a  telegraph  mes- 
sage, delivered  by  the  company,  were  in- 
tended to  be  a  note  of  the  hour  and  min- 


ute of  the  arrival  of  the  message,  such 
copy  is  evidence  to  that  effect.  Union  Con- 
struction Co.  V.  Western  Union  Telegraph 
Co.,  163  Cal.  298;  125  Pac.  242. 

Necessity  that  book  of  account  ofTered  in  evi- 
dence be  book  of  original  entry.  See  note  3 
Ann.   Cas.  84--'. 

Admissibility,  upon  testimony  of  bookkeeper, 
of  entries  in  a  party's  books  of  account,  based 
upon  oral  or  written  statements  by  others.  See 
note  36  L.  H.  A.   (N.  S.)   899. 

CODE  COMMISSIONERS'  NOTE.  Landis  v. 
Turner,  14  Cal.  573. 


§1948.  Private  writings,  how  proved.  Every  private  writing,  except 
last  wills  and  testaments,  may  be  acknowledged  or  proved  and  certified  in 
the  manner  provided  for  the  acknowledgment  or  proof  of  conveyances  of 
real  property,  and  the  certificate  of  such  acknowledgment  or  proof  is  prima 
facie  evidence  of  the  execution  of  the  writing,  in  the  same  manner  as  if  it 
were  a  conveyance  of  real  property. 

to  this  section,  are  only  prima  facie  evi- 
dence of  the  execution  of  the  instrument, 
and  are  not  conclusively  presumed  to  be 
true;  and  the  facts  recited  in  such  cer- 
tificate may  be  contradicted  by  any  evi- 
dence, direct  or  indirect.  Moore  v.  Hop- 
kins, 83  Cal.  270;  17  Am.  St.  Rep.  248;  23 
Pac.  318. 

Marriage-certificate  proved  how.  A  mar- 
riage certificate  does  not  prove  itself: 
proof  of  the  signature  of  the  person  by 
whom  it  purports  to  have  been  signed,  and 
of  his  authority  to  perform  the  marriage 
ceremonv,  is  necessary.  People  v.  Le  Doux, 
155  Cal.  535;  102  Pac.  517. 


Conveyance  of  real  property,  as  evidence.  Post, 
§  1951. 

Legislation  §  1948.  1.  Enacted  March  11, 
187-^. 

2.  Amended  by  Code  Amdts.  1873-74,  p.  387, 
substituting  "prima  facie"'  for  "primary." 

3.  Amendment  by  Stats.  1901,  p.  248;  un- 
constitutional.    See  note  ante,  §  5. 

Recital  in  acknowledgment  conclusive 
how  far.  Where  a  ]irivate  writing  is 
acknowledged,  the  certificate  thereof  be- 
comes prima  facie  evidence  of  the  execu- 
tion, People  V.  Le  Doux,  155  Cal.  535;  102 
Pac.  517.  The  facts  recited  in  a  notary's 
certificate  of  acknowledgment  attached  to 
a  receipt  and  release  from  liability  for  a 
breach   of  promise   of   marriage,  pursuant 

§  1949.     [County  clerks  to  keep  private  papers  deposited.     Repealed.] 

Legislatio.-i  §   1949.       1.   Enacted     March     11,      2.   Repealed  by  Code  Amdts.  1873-74,  p.  387. 
1872. 

§  1950.  Removal  of  public  records.  The  record  of  a  conveyance  of  real 
property,  or  any  other  record,  a  transcript  of  which  is  admissible  in  evi- 
dence, must  not  be  removed  from  the  office  where  it  is  kept,  except  upon  the 
order  of  a  court,  in  cases  where  the  inspection  of  the  record  is  shown  to  be 
essential  to  the  just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such  office. 

Legislation  §  1950.  1.  Enacted  March  11, 
1875i,  and  then  read:  "The  record  of  a  convey- 
ance of  real  property,  or  other  record,  a  tran- 
script of  which  is  admissible  in  evidence,  must 
not  be  removed  from  the  office  where  it  is  kepi, 
except  upon  the  order  of  a  court,  or  when  tem- 
porarily removed  by  the  clerk  having  it  in  cus- 
tody to  the  court  of  which  he  is  clerk',  or  to 
courts  held  in  the  city  or  town  where  hi.s  office 
is   situated." 

2.   Amended  by  Code  Amdts.  1873-74,  p.  387. 

Eecords  illegally  removed.  An  original 
judgment   roll   of   another   county,   offered 


to  impeach  a  witness,  is  not  rendered  in- 
competent by  reason  of  the  fact  that  it 
was  illegally  taken  from  the  clerk's  office 
of  such  county  without  an  order  of  court 
allowing  its  removal;  nor  does  its  compe- 
tency as  evidence  in  any  way  depend  upon 
the  means  by  which  it  is  brought  to  the 
court  where  it  is  offered  in  evidence.  Peo- 
ple V.  Alden,  113  Cal.  264;  45  Pac.  327. 

CODE     COMMISSIONERS'    NOTE.      See    note 
to  preceding  section. 

§  1951.  Instrument  conveying  or  affecting  real  property  may  be  read  in 
evidence.  Every  instrument  conveying  or  affecting  real  property,  acknowl- 
edged or  proved  and  certified,  as  provided  in  the  Civil  Code,  may,  together 
with  the  certificate  of  acknowledgment  or  proof,  be  read  in  evidence  in  an 
action  or  proceeding,  without  farther  proof;  also,  the  original  record  of  such 
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conveyance  or  instrument  thus  acknowledged  or  proved,  or  a  certified  copy 
of  the  record  of  such  conveyance  or  instrument  thus  acknowledged  or 
proved,  may  be  read  in  evidence,  with  the  like  effect  as  the  original  instru- 
ment, without  further  proof. 


Certified  copy,  etc.    Ante,  §  1948. 

Legislation  g  1951.  1.  Added  by  Code  Amdts. 
1873-74,  p.  3S8,  and  read:  "Every  instrument 
convoying  or  affecting  re.il  lU'^pe'^'y.  lu'kiiowl- 
edged.  or  proved,  and  certified,  as  provided  in 
the  Civil  Code,  may,  top-ether  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence, 
in  an  action  or  proceedin]?,  without  further 
proof:  and  a  certified  copy  of  the  record  of  such 
conveyance  or  instrument  thus  acknowledged  or 
proved,  may  also  be  read  in  evidence,  v.'itli  the 
like  effect  as  the  original,  on  proof,  by  affidavit, 
or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  pro- 
ducing  the   certified   copy." 

2.  Amended  bv  Stats!   1889,  p.  45. 

3.  Amendment  by  Stats.  1901,  p.  248;  un- 
constitutional.    See  note  ante,  §  5. 

Application  prior  to  amendment  of  1889. 
This  section  relates  to  the  precise  subject, 
fixes  the  rule,  and  determines  under  what 
circumstances  and  upon  what  proof  a  cer- 
tified copy  of  a  record  of  a  private  con- 
veyance or  instrument  affecting  real  prop- 
erty is  admissible.  Brown  v.  Griffith,  70 
Cal.  14;  11  Pac.  500.  Since  the  adoption 
of  this  section  in  1874,  it  is  plain  that 
§  1S93,  ante,  in  so  far  as  it  makes  certified 
copie;-  admissible  as  primary  evidence  with 
like  effect  as  the  original  writing,  relates 
to  certified  copies  of  public  writings  other 
than  those  mentioned  in  the  fourth  sub- 
division of  §  1894.  Brown  v.  Griffith,  70 
Cal.  14;  11  Pac.  500.  This  section  applies 
specifically  to  every  instrument  conveying 
or  affecting  real  property,  acknowledged, 
or  proved  and  certified;  and  it  is  apparent 
that  it  was  intended  to  change  the  rule 
laid  dovv'n  in  Vance  v.  Kohlberg,  50  Cal. 
346,  holding  that  §  1919,  ante,  applied  to 
cases  of  this  kind.  Grant  v.  Oliver,  91 
Cal.  158;  27  Pac.  596. 

Lack  of  control  of  original  must  be 
proved  when.  A  certified  copy  of  the  rec- 
ord of  a  deed,  acknowledged  by  the  party 
executing  it,  or  proved  by  a  subscribing 
witness,  may  be  read  in  evidence,  with  the 
like  effect  as  the  original,  on  proof,  by 
affidavit  or  otherwise,  that  the  original  is 
not  in  the  possession  or  under  the  control 
of  the  party  producing  the  certified  copy. 
Bennett  v.  Green,  74  Cal.  425;  16  Pac.  231. 
Proof  of  the  writing  itself,  where  there  is 
a  question  as  to  its  existence  or  validity, 
must  be  made  in  the  manner  required  by 
this  section.  Grant  v.  Oliver,  91  Cal.  158; 
27  Pac.  596.  A  certified  copy  of  the  rec- 
ord of  a  deed  is  prima  facie  evidence  of 
the  execution  of  the  deed,  where  it  is 
proved  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party 
offering  the  certified  copy  in  evidence. 
Green  v.  Green,  103  Cal.  108;  37  Pac.  188. 
Under  this  section  and  §  1919,  ante,  it  is 
not  necessary  to  prove  the  loss  of  an 
original  i>atent  to  government  land,  before 


an  exemplified  copy  thereof  can  be  pro- 
duced in  evidence  (Eltzroth  v.  Ryan,  89 
Cal.  135;  26  Pac.  647);  but  the  record  of 
a  deed  introduced  in  evidence  without  ob- 
jection is  only  i)rima  facie  evidence  of  the 
genuineness,  due  execution,  and  delivery 
of  the  original,  and  may  be  rebutted.  Bur- 
roughs V.  De  Couts,  70  Cal.  361;  11  Pac. 
734. 

Construction  of  section  subsequent  to 
amendment.  This  section  modifies  the 
general  rules  of  evidence  requiring  proof 
of  the  loss  or  destruction  of  an  original 
document,  conveyance,  or  instrument,  or 
of  inability  to  produce  it,  before  secondary 
evidence  of  its  contents  is  admissible,  and 
should  not  be  undulv  extended.  Dahler  v. 
All  Persons,  163  Cal."  160;  124  Pac.  995. 

Recorded  instrument  admitted  when. 
The  record  of  the  release  of  a  mortgage  is 
properly  introduced  in  evidence  without 
accounting  for  the  original,  where  the  trial 
was  had  after  the  amendment  of  1889  to 
this  section.  Adams  v.  Hopkins,  144  Cal. 
19;  77  Pac.  712.  Where  a  deed  is  called 
for  from  the  possession  of  the  defendant, 
and  is  put  in  evidence  by  the  plaintiff 
without  any  restriction  or  statement  lim- 
iting its  effect  as  evidence,  no  extraneous 
evidence  is  required,  under  this  section,  to 
make  its  admission  proper.  McDougall  v. 
AIcDougall,  135  Cal.  316;  67  Pac.  778. 
Secondary  evidence  of  the  contents  of  a 
conveyance  or  instrument  affecting  real 
property  is  inadmissible,  upon  proof  of 
the  destruction  of  the  original  record 
thereof,  without  proving  the  loss  or  de- 
struction of  the  original  conveyance  or 
instrument,  or  inability  to  produce  it. 
Dahler  v.  All  Persons,  163  Cal.  160;  124 
Pac.  995.  The  deed  of  a  corporation,  prop- 
erly executed,  is  entitled  to  be  recorded, 
and  the  record  thereof  may  be  read  in  evi- 
dence with  the  same  force  and  effect  as 
the  original  deed.  Greve  v.  Echo  Oil  Co., 
8  Cal.  App.  275;  96  Pac.  904.  The  record 
of  a  marriage-certificate  that  has  not  been 
acknowledged  or  proved  is  not  evidence 
of  the  truth  of  the  recitals  contained  in  it. 
People  V.  Le  Doux,  155  Cal.  550;  102  Pac. 
517. 

Delivery  presumed  when.  In  the  ab- 
sence of  contrary  proof,  an  authenticated 
copy  of  the  record  of  a  deed  is  sufficient 
proof  to  establish  the  fact  of  its  delivery. 
Davis  v.  Pacific  Improvement  Co.,  118  Cal. 
45;  50  Pac.  7.  Where,  in  an  action  to 
quiet  title,  the  plaintiff  introduced  and 
read  in  evidence  the  record  of  a  deed  de- 
scribing the  lands  as  described  in  the  com- 
])laint,  which  deed  was  signed,  acknowl- 
edged, and  recorded  on  the  day  of  its  date. 
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and  no  objection  was  made  to  the  deed  or 
the  record  thereof  being  read  in  evidence, 
it  was  admissible  in  evidence,  and  carried 
with  it  the  presumption  that  it  was  deliv- 
ered on  the  day  of  its  date.  Mc-Gorray  v. 
Robinson,  135  Cal.  312;  67  Pae.  279. 

Lease  duly  acknowledged  admissible 
when.  Where  a  witness  identifies  a  lease, 
and  this  is  coupled  with  proof  of  due  exe- 
cution afforded  by  the  notarial  certificate 
of  acknowledgment  attached,  such  lease 
is  admissible  in  evidence.  Huyck  v.  Ron- 
nie, 151  Cal.  411;  9U  Pac.  929. 

Effect  of  filing  affidavit  denying  genu- 
ineness of  deed.  The  filing  of  an  affidavit, 
under  §  448,  ante,  denying  the  genuineness 


of  a  deed,  does  not  deprive  a  party  of  the 
right  to  offer  such  deed  without  further 
proof:  the  only  effect  of  filing  the  affidavit 
is  to  enable  the  plaintiff  to  controvert  its 
genuineness.  Gernon  v.  Sisson,  21  Cal. 
App.  123;  131  Pac.  85. 

Eule  as  to  admission  of  secondary  evi- 
dence.  See  notes  ante,  §§  1855,  1937. 

What  instruments  cannot  be  recorded 
without  acknowledgment  or  proof.  See 
Civ.  Code,  §  1161. 

Admissibility  of  copies  of  records  of  other 
states.    See  note  5  L.  R.  A.    (N.  S.)    938. 

Admissibility  of  record  or  copy  of  record  of 
deed,  to  prove  deed  under  which  party  offering 
it  claims.    See  note  19  L.  R.  A.   (N.  S.)  438. 


CHAPTER  IV. 

MATERIAL  OBJECTS  PRESENTED  TO  THE  SENSES,    OTHER  THAN  WRITINGS. 

§  1954.    Material  objects. 

§  1954.  Material  objects.  Whenever  an  object,  cognizable  by  the  senses, 
has  such  a  relation  to  the  fact  in  dispute  as  to  afford  reasonable  grounds  of 
belief  respecting  it,  or  to  make  an  item  in  the  sum  of  the  evidence,  such  ob- 
ject may  be  exhibited  to  the  jury,  or  its  existence,  situation,  and  character 
may  be  proved  by  w^itnesses.  The  admission  of  such  evidence  must  be  regu- 
lated by  the  sound  discretion  of  the  court. 

Legislation  §  1954.     Enacted  March  11,1873.       traceable  to  the  accused.    People  v.  West- 


Material  objects  admitted  to  prove  crime 
when.  In  a  trial  for  murder,  it  is  proper 
for  the  court  to  admit  in  evidence  a  trunk 
checked  by  the  defendant's  wife  after  the 
homicide,  where  the  evidence  shows  that  it 
was  used  by  both  parties,  and  contained 
garments  admitted  to  belong  to  the  de- 
fendant, which  were  stained  with  human 
blood,  which  were  offered  in  evidence. 
People  V.  Antony,  146  Cal.  124;  79  Pac. 
858.  In  a  trial  for  murder,  the  discretion 
of  the  court,  under  this  section,  is  not 
abused  by  the  admission,  after  proper  pre- 
liminary proof,  of  shirts  and  cuffs  of  the 
deceased,  found  in  his  valise,  with  other 
articles  belonging  to  him,  in  the  jjosses- 
sion  of  the  defendant,  being  thus  directly 


lake,  134  Cal.  505;  66  Pac.  731. 

Section  comer  established  by  witness- 
objects  how.  In  an  action  of  ejectment, 
in  establishing  a  disputed  section  corner, 
objects  intended  to  witness  the  corner,  re- 
ferred to  in  the  notes  of  the  original  sur- 
vey as  being  nearest  the  corner,  are,  when 
satisfactorily  established,  stronger  evi- 
dence than  objects  more  remote  can  be, 
and  are  of  controlling  importance.  Rey- 
nier  v.  Elton,  133  Cal.  304;  65  Pac.  743. 

Experiments  as  evidence.  See  notes  53  Am. 
St.  Kep.  375;  Ann.  Cas.  1912B,  296. 

Eight  to  exhibit  to  jury  child  whose  paternity 
is  in  issue.  See  notes  6  Ann.  Cas.  560;  19  Ann. 
Cas.  536. 

Phonographic  reproduction  of  sound  as  evi- 
dence.   See  note  10  Ann.  Cas.  285. 


CHAPTER  V. 

INDIRECT  EVIDENCE.     INFERENCES  AND  PRESUMPTIONS. 


§  1957.  Indirect  evidence  classified. 

§  1958.  Inference  defined. 

§  1959.  Presumption  defined. 

§  1960.  When  an  inference  arises. 

§  1957.     Indirect  evidence  classified. 

1.  Inferences;  and, 

2.  Presumptions. 

Legislation  8  1957.      Enacted  March  11,1872. 

Relation  of  presumptions  to  burden  of 
proof.  The  presumption  is  against  the 
party  who  has  the  burden  of  proof;  and  if 


§  1961.    Presumptions  may  be  controverted,  when. 
§  1962.     Specification  of  conclusive  presumptions. 
§  1963.     All    other   presumptions    may    be    contro- 
verted. 

Indirect  evidence  is  of  two  kinds : 


no  evidence  is  introduced,  the  finding 
should  be  in  accordance  with  such  pre- 
sumption; if  the  court  errs  as  to  the  pre- 
sumption, the   finding  is  against  the  evi- 


1969 


INFERENCE — PRESUMPTION. 


§§  1958,  1959 


dence,  and  can  be  reviewed  on  that  ground. 
Monterey  County  v.  Gushing,  8;^  Cul.  507; 
23  Pac.  700. 

Presumption  of  separate  property  con- 
troverted how.  The  indirect  evidence  by 
which   the   presumption   of  separate   prop- 

§  1958.  Inference  defined.  An  inference  is  a  deduction  which  the  reason 
of  tlie  jiiry  makes  from  the  facts  proved,  without  an  express  direction  of  law 
to  that  effect. 


erty  may  be  controverted  may  consist,  in 
part,  of  inferences.  Fanning  v.  Green,  lo6 
Cal.  279;  104  Pac.  308. 

Inferences   to   establish  ultimate  facts, 
province  of  jury.   See  note  ante,  §  1870. 


Legislation  S  1958.      Enacted  March  11,1873. 

Distinction  between  presumption  and  in- 
ference. The  distinction  between  a  pre- 
sumption of  law  and  one  of  fact,  or  an 
inference  from  facts,  is  sometimes  very 
fine:  a  condition  of  things,  once  existing, 
is  presumed  to  continue,  until  the  con- 
trary appears;  but  this  presumption  is 
rebuttable,  whether  regarded  as  a  pre- 
sumption of  law  or  of  fact.  White  v. 
White,  82  Cal.  427;  7  L.  R.  A.  799;  23  Pac. 
276.  Whether  a  particular  inference  can, 
under  any  circumstances,  be  drawn  from 
certain  evidence,  is  a  question  of  law;  but 
whether  the  inference  shall,  in  any  par- 
ticular case,  be  drawn  from  the  evidence, 
is  a  question  of  fact.  Wallace  v.  Sisson, 
114  Cal.  42;  45  Pac.  1000.  The  distinc- 
tion between  inferences  and  presumptions 
should  be  carefully  maintained:  in  the 
case  of  a  presumption,  the  jury,  or  the 
trial    judge,     must     make     the    deduction 

§  1959.     Presumption  defined.     A  presumption  is  a  deduction  which  the 
law  expressly  directs  to  be  made  from  particular  facts. 


which  the  law  directs;  but  in  the  case 
of  an  inference,  any  logical,  reasonable 
deduction  which  the  facts  permit  mav  be 
made.  Davis  v.  Hearst,  160  Cal.  143;*  116 
Pac.  530. 

Province  of  jury.  An  inference  of  fact, 
where  it  does  not  arise  as  a  presumption 
of  law,  must  be  drawn  by  the  jury,  whose 
duty  it  is  to  pass  upon  the  suflSciency  or 
insufficiency  of  the  evidence.  People  v. 
Messersmith,  61  Cal.  246.  Under  this  sec- 
tion and  §  i960,  post,  there  may  be  an 
inference  by  the  jury  of  the  chastity  of 
a  woman,  and  the  jury,  in  the  absence  of 
evidence  to  the  contrary,  should  so  infer. 
People  V.  O'Brien,  130  Cal.  1;  62  Pac.  297. 

Province  of  judge.  The  trial  judge,  as 
well  as  the  jurj",  may  make  deductions 
or  draw  inferences.  Fanning  v.  Green,  156 
Cal.  279;  104  Pac.  308;  People  v.  DonnoUv, 
143Cal.  394;  77Pac.  177. 


Legislation  §  1959.     Enacted  March  11,1872. 

Construction  of  statutes.  This  section 
does  not  require  the  deduction  to  be  made, 
except  in  the  cases  named  in  §  1962,  post, 
where  the  presumption  deduced  is  declared 
to  be  conclusive.  People  v.  Wong  Sang 
Lung,  3  Cal.  App.  221;  84  Pac.  843.  The 
expression,  in  a  statute,  "the  detriment 
caused  by  the  wrongful  conversion  .  .  . 
is  presumed  to  be,"  indicates  that  it  was 
intended  to  operate  at,  and  which  could 
only  operate  at,  the  trial  of  the  cause. 
Tulley  v.  Tranor,  53  Cal.  274. 

Presumptions  are  evidence.  All  presump- 
tions are  evielence.  People  v.  Le  Doux,  155 
Cal.  535;  102  Pac.  517. 

Genuineness  of  signatures  to  official 
documents.  There  is  a  presumption  that 
the  signatures  to  official  Mexican  docu- 
ments in  the  custody  of  the  United  States 
surveyor-general,  are  genuine,  where  used 
for  a  collateral  purpose.  Sill  v.  Reese,  47 
Cal.  294. 

Presumption  as  to  language  of  constitu- 
tion. Where  a  provision  of  the  constitu- 
tion has  been  enacted  after  similar  provi- 
sions in  the  constitution  of  other  states 
have  received  judicial  interpretation,  it 
will  be  presumed  that  the  language  of  the 
enactment  was  used  with  reference  to  the 
interpretation  put  upon  similar  provisions 
2  Fair. — 124 


by  the  courts  of  the  other  states.  Ex 
parte  Liddell,  93  Cal.  633;  29  Pac.  251. 

Common  law  presumed  to  exist  where. 
There  is  a  presumption  that  the  common 
law  exists  in  those  states  of  the  Union 
which  were  originally  colonies  of  England, 
or  were  carved  out  of  such  colonies  (Norris 
V.  Harris,  15  Cal.  226),  and  that  it  is  in 
force  in  the  other  states,  unless  the  con- 
trary is  shown.  Thompson  v.  Monro w,  2 
Cal.  99;  56  Am.  Dec.  318. 

Identity  of  laws  of  foreign  jurisdictions. 
There  is  a  presumption  that  the  law  of  a 
foreign  country,  or  of  a  sister  state,  both 
common  and  statutory,  touching  questions 
raised  in  the  courts  of  this  state,  is  the 
same  in  such  foreign  country  or  sister  state, 
as  in  this  state  (Hobbs  v.  Tom  Reed  Gold 
Mining  Co.,  164  Cal.  497;  129  Pac.  781; 
Van  Buskirk  v.  Kuhns,  164  Cal.  472;  129 
Pac.  587;  Navajo  County  Bank  v.  Dolson, 
163  Cal.  485;  41  L.  R.  A.  (N.  S.)  787;  126 
Pac.  153;  Fox  v.  Mick,  20  Cal.  App.  599; 
129  Pac.  972;  Wilson  v.  Durkee,  20  Cal. 
App.  492;  129  Pac.  617);  e.  g.,  England, 
probate  of  will  (Wickersham  v.  Johnston, 
104  Cal.  407;  43  Am.  St.  Rep.  118;  38  Pac. 
89);  England,  Nebraska,  and  Oregon,  sepa- 
rate property  of  married  woman  (Morti- 
mer V.  Marder,  93  Cal.  172;  28  Pac.  814); 
Texas,    interpretation    of    will    (Norris    v. 
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Harris,  15  Cal.  226);  Nevada,  vendor's  lien 
(Hill  V.  Grigsby,  32  Cal.  55);  Nevada,  sepa- 
rate property  of  married  woman  (Shiini- 
way  V.  Leakey,  67  Cal.  458;  8  Pac.  12); 
Indiana  and  Minnesota,  property  rights  of 
husband  and  wife  (Marsters  v.  Lash,  61 
Cal.  622) ;  Louisiana,  common  carrier  (Ca- 
vallaro  v.  Texas  etc.  By.  Co.,  110  Cal.  348; 
52  Am.  St.  Eep.  94;  42  Pac.  918);  Miesouri, 
common  carrier  (Palmer  v.  Atchison  etc. 
R.  E.  Co.,  101  Cal.  187;  35  Pac.  630); 
Florida,  common  carrier  (Pierce  v.  South- 
ern Pacific  Co.,  120  Cal.  156;  40  L.  R.  A. 
350;  47  Pac.  874;  52  Pac.  302);  Oregon, 
fraudulent  conveyances  (Hickman  v.  Al- 
paugh,  21  Cal.  225);  but  the  reason  for 
indulging  the  presumption  that  the  law  of 
another  state  is  the  same  as  that  of  this 
state  is  removed,  where  there  is  evidence 
of  the  law  of  the  other  state  before  the 
court.  Cummings  v.  O'Brien,  122  Cal.  204; 
54  Pac.  742.  There  is  a  presumption  that 
no  interest  is  allowed  on  judgments  of  for- 
eign states.    Cavender  v.  Guild,  4  Cal.  250. 

Mexican  law.  There  is  no  presumption 
that  a  Mexican  governor  of  California,  in 
1839,  had  authority,  at  his  mere  arbitrary 
discretion,  and  without  notice  to  or  hear- 
ing the  parties  in  interest,  to  divest  a  per- 
son of  his  estate  in  lands,  previously 
granted  to  him  in  due  form  of  law  (Mott 
v.  Reyes,  45  Cal.  379);  but  there  is  a  pre- 
sumption that  a  married  woman  could  peti- 
tion for  a  grant,  or  concession,  of  land  in 
California,  under  Mexican  law,  before  the 
conquest.    Reynolds  v.  West,  1  Cal.  322. 

Ordinances.  There  is  no  presumption 
that  an  ordinance  imposing  a  license  tax 
upon  a  business  was  enacted  solely  for  the 
regulation  of  that  business.  (Placer  County 
V.  Whitney  Estate  Co.,  2  Cal.  App.  614; 
84  Pac.  277);  but  all  presumptions  are  in 
favor  of  the  validity  of  a  municipal  ordi- 
nance imposing  a  license  fee  for  the  carry- 
ing on  of  a  particular  business  within  the 
limits  of  the  municipalitv.  Ex  parte  Has- 
kell, 112  Cal.  412;  32  L.  R.  A.  527;  44  Pac. 
725. 

Construction  of  contract.  There  is  a 
presumption  that,  where  the  parties  to  a 
contract  attached  to  certain  words  or  ex- 
pressions a  particular  meaning  in  one  part 
of  the  contract,  the  same  meaning  was  in- 
tended wherever  subsequently  used  (Saun- 
ders V.  Clark,  29  Cal.  299);  and  also  that, 
where  an  agreement  for  an  extension  of 
time  for  the  performance  of  a  contract  is 
silent  as  to  the  duration  of  the  extension, 
it  is  for  a  reasonable  time  (Luckhart  v. 
Ogden,  30  Cal.  547);  and  that,  under  a  con- 
tract for  the  sale  of  real  estate,  a  title  in 
fee-simple  is  to  be  conveyed  (Bates  v. 
Howard,  105  Cal.  173;  38  Pac.  715);  but 
there  is  no  presumption  that  parties  de- 
liberately enter  into  an  agreement  which 
calls  for  an  impossible  condition  or  event 
as  a  te>st  of  p  erformance.  Saunders  v. 
Clark.  29  Cal.  299. 

Contents  of  written  contract.  There  is 
a  presumption  that  a  written  contract  con- 


tains every  material  item  and  term  (Harri- 
son V.  McCorraick,  89  Cal.  327;  23  Am.  St. 
Rep.  469;  26  Pac.  830);  and  also  that  an 
agreement,  reduced  to  writing,  expresses 
the  whole  contract,  and  binds  all  the  par- 
ties so  far  as  they  intended  to  be  bound. 
Brannan  v.  Mesick,  10  Cal.  95. 

Conditions  in  contract.  There  is  a  pre- 
sumption that  the  conditions  are  concur- 
rent and  mutual,  where  no  time  is  fixed  in 
the  contract  (Beauchamp  v.  Archer,  58  Cal. 
431;  41  Am.  Rep.  266);  but  there  is  no 
presumption  that  conditions  precedent  have 
been  performed,  from  possession  and  lapse 
of  time.  People  v.  Center,  66  Cal.  551;  5 
Pac.  263;  6  Pac.  481. 

Validity  of  contracts.  There  is  no  pre- 
sumption against  the  validity  of  contracts. 
Bergen  v.  Frisbie,  125  Cal.  168;  57  Pac. 
784;  Herriman  v.  Menzies,  115  Cal.  16;  56 
Am.  St.  Rep.  82;  35  L.  R.  A.  318;  44  Pac. 
660;  46  Pac.  730;  Saunders  v.  Clark,  29 
Cal.  299. 

Omission  in  written  instruments.  There 
is  a  presumption  that  the  omission  of  the 
name  of  the  principal  in  the  copy  of  a  bond 
sued  on,  appended  to  the  complaint,  is  a 
clerical  error  (Mendocino  County  v.  Morris, 
32  Cal.  145);  and  there  is  a  presumption 
that  there  is  an  intention  to  designate  dol- 
lars, where  columns  of  figures  have  column- 
heads  calling  for  amounts  of  money,  al- 
though the  dollar-mark  is  not  prefixed  to 
every  item,  but  all  the  items  stand  in  the 
same  relation  to  one  another.  People  v. 
Empire  Gold  etc.  Mining  Co.,  33  Cal.  171. 

Knowledge  of  consequences  of  act.  There 
is  a  presumption  that  a  defendant  is  aware 
of  the  damages  which  necessarily  result 
from  an  act  done.  Treadwell  v.  Whittier, 
80  Cal.  574;  13  Am.  St.  Rep.  175;  5  L.  R.  A. 
498;  22  Pac.  266. 

Identity  of  things  from  identity  of 
names.  There  is  a  presumption  that  the 
house  mentioned  in  the  first  count  of  an 
indictment  is  the  same  as  that  mentioned 
in  the  second  count,  where  the  latter  de- 
scribes and  names  the  house,  word  for 
word,  as  in  the  first  count,  although  not 
using  the  word  "said"  or  its  equivalent. 
People  v.  Thompson,  28  Cal.  214. 

Gifts.  There  is  no  presumption  in  favor 
of  a  gift.  (Denigan  v.  Hibernia  Sav.  &  L. 
Soc,  127  Cal.  137;  59  Pac.  389;  Denigan  v. 
San  Francisco  Savings  Union,  127  Cal.  142; 

78  Am.  St.  Eep.  35;  59  Pac.  390);  hence, 
there  is  no  presumption  that  either  the 
money,  a  wife's  separate  property,  or  the 
property  purchased  with  such  money,  was 
intended  as  a  gift  from  her  to  her  husband, 
where  the  deed  to  such  property  was  taken 
in  the  name  of  the  husband.  Hutchinson 
V.  Hutchinson,  59   Cal.  313;  Gage  v.  Downey, 

79  Cal.  140;  21  Pac.  547. 

Publication  of  newspaper.  There  is  no 
presumption,  merely  from  the  title  of  a 
newspaper,  that  it  is  published  daily.  Fox 
T.  Wright,  152  Cal.  61;  91  Pac.  1005. 

Bailment.  There  is  a  presumption  that 
a  person   receiving  possession   of  property 
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pursuant  to  an  order  of  a  deceased  person, 
in  his  lifetime,  held  it  as  bailee  of  such 
decedent.  Estate  of  Rathgeb,  125  Cal.  302; 
57  Pac.  1010. 

Breach  of  guaranty.  There  is  a  presump- 
tion that  the  brpach  of  guaranty  of  a  guar- 
anteed manufactured  article  is  committed 
at  the  time  and  place  of  sale  and  delivery. 
Byrum  v.  Stockton  Combined  Harvester 
etV.  Works,  91  Cal.  G.57;  27  Pac.  1093. 

Alteration  of  instruments.  There  is  a 
presumption  that,  where  an  alteration  is 
made  in  a  printed  form  of  contract,  only 
as  to  the  printed  matter,  it  was  made  prior 
to  the  execution  of  the  contract,  to  suit  it 
to  the  terms  agreed  upon  between  the  par- 
ties.   Corcoran  v.  Doll,  32  Cal.  82. 

Bills  and.  notes.  There  is  a  presumption 
that  the  drawee  of  a  check  is  acquainted 
with  the  signature  of  the  drawer  (Reding- 
ton  V.  Woods,  45  Cal.  406;  13  Am.  Eep. 
190) ;  but  there  is  no  presumption  that  a 
check  is  not  genuine  because  the  handwrit- 
ing in  the  body  thereof  is  not  that  of  the 
drawer.  Eedington  v.  Woods,  45  Cal.  406; 
13  Am.  Rep.  190.  There  is  a  presumption 
that  a  demand  of  payment  of  a  draft  is 
made  in  the  kind  of  money  in  which  it 
appears  on  its  face  to  be  made  payable 
(Langenberger  v.  Kroeger,  48  Cal.  147;  17 
Am.  Rep.  418);  and  also  that  a  defendant 
received  notice  of  payment  of  a  bill  of  ex- 
change in  two  months,  where  such  bill,  by 
the  usual  conveyance,  reached  its  destina- 
tion within  a  month  from  its  date  (Weaver 
v.  Page,  6  Cal.  681) ;  and  there  is  a  pre- 
sumption that  if  a  note  is  proved  to  have 
been  obtained  by  fraud  or  to  be  affected 
by  illegality,  the  person  guilty  of  the  il- 
legality would  dispose  of  it,  and  place  it 
in  the  hands  of  another  person  to  sue  upon 
it  (Graham  v.  Larimer,  83  Cal.  173;  23  Pac. 
286);  but  there  is  no  presumption  that  a 
promissory  note  payable  on  demand,  a  bank 
check,  or  a  certificate  of  deposit,  is  dis- 
honored, until  the  lapse  of  a  reasonable 
time  after  payment  thereof  may  be  legally 
demanded.  Himmelmann  v.  Hotaling,  40 
Cal.  Ill;  6  Am.  Rep.  600.  There  is  a  pre- 
sumption that  parties  who  jointly  indorse 
a  note  are  equally  liable  to  their  indorsee 
(Bunker  v.  Osborn,  132  Cal.  480;  64  Pac. 
853);  but  there  is  no  presumption  that, 
where  a  note  has  two  indorsements,  they 
were  made  at  different  times,  or  that  the 
payment  was  a  voluntary,  unconditional 
payment  (Frank  v.  Brady,  8  Cal.  47);  nor 
is  there  a  presumption  that  a  guaranty  of 
payment  of  a  note  was  taken  for  the  bene- 
fit of  the  maker,  or  that  it  extended  to  him 
the  time  of  payment,  where  the  holder  of 
the  note,  after  its  maturity,  obtained  from 
a  stranger  thereto  a  guaranty  of  payment 
within  sixty  days.  Williams  v.  Covillaud, 
10  Cal.  419. 

Warehouse-receipts.  There  is  no  presump- 
tion that  warehouse-receipts  are  negotia- 
ble. Goldstone  v.  Merchants'  Ice  etc.  Co., 
123  Cal.  625;  56  Pac.  776. 


Implied  promise  to  pay.  There  is  a  pre- 
sumption tliat  a  person  who  borrowed 
money  promised  to  repay  on  demand,  al- 
though the  contract,  as  to  the  time  of  pay- 
ment, may  be  void  under  the  statute  of 
frauds  (Swift  v.  Swift,  46  Cal.  266);  and 
there  is  a  presumption  that  a  person  en- 
joying the  benefit  of  services  must  pay 
therefor  what  they  are  reasonably  worth. 
Moulin  V.  Columbet,  22  Cal.  508. 

Payment  or  non-payment.  There  is  no 
presumption  of  i)aym*ent,  from  the  expira- 
tion of  the  period  fixed  by  the  statute  of 
limitations  (McCarthy  v."  White,  21  Cal. 
495;  82  Am.  Dec.  754);  but  there  is  a  pre- 
sumption that  no  payment  was  made,  where 
a  conditional  order  was  made  granting  the 
defendant  a  new  trial  unless  the  plaintiff 
filed  a  waiver  of  part  of  the  judgment, 
and  the  defendant  appealed  from  an  order 
granting  a  new  trial.  Gross  v.  Kelleher, 
80  Cal.  519;  22  Pac.  293. 

Knowledge  and  waiver  by  insurance  com- 
pany. There  is  a  presumption  that  an 
insurance  company  issues  policy  with 
knowledge  of  condition  of  title,  and  waives 
condition  of  policy  inconsistent  therewith. 
Sharp  v.  Scottish  Union  etc.  Ins.  Co.,  136 
Cal.  542;  69  Pac.  253. 

Assignment  for  benefit  of  creditors. 
There  is  a  presumption  that,  in  an  assign- 
ment for  the  benefit  of  creditors,  a  power 
to  the  assignee  to  sell  on  credit  is  fraudu- 
lent (Billings  V.  Billings,  2  Cal.  107;  56 
Am.  Dec.  319);  and  there  is  a  presumption 
that  a  debtor  corporation,  which  practi- 
cally abandons  its  property  to  its  creditors, 
without  any  sign  of  approval  of  or  objec- 
tion to  their  acts,  desires  that  such  prop- 
erty shall  go  to  them  according  to  their 
legal  rights  (Staples  v.  May,  87  Cal.  178; 
25  Pac.  346);  but  there  is  no  presumption 
of  insolvency,  from  the  language  of  an  in- 
strument of  assignment,  made  to  secure  an 
indebtedness.  Morgentham  v.  Harris,  12 
Cal.  245. 

Statutory  preference  to  creditor.  There 
is  no  presumption  that  a  county  officer  has 
a  statutory  preference  over  other  creditors 
of  the  countv.  People  v.  Williams,  8  Cal. 
97. 

Fraudulent  conveyances.  There  is  a  pre- 
sumption that,  where  a  person  has  creditors, 
a  transfer  of  all  his  property  in  considera- 
tion of  future  support  is  fraudulent  as  to 
such  creditors  (Baxter  v.  Baxter,  19  Cal^ 
App.  238;  125  Pac.  359);  and  there  is  a 
presumption  of  fraud,  where,  being  in 
straitened  circumstances,  a  person  makes 
a  voluntary  conveyance  of  all  his  property, 
which  is  kept  secret  until  his  death 
(Daugherty  v.  Daugherty,  104  Cal.  221;  37 
Pac.  889);  and  also  where,  being  insolvent, 
he  makes  a  deed  of  gift  to  his  wife  (Bull 
V.  Brav,  89  Cal.  286;  13  L.  R.  A.  576;  26 
Pac.  873;  Greenwalt  v.  Mueller,  126  Cal. 
636;  59  Pac.  137);  and  also  where,  being 
insolvent,  he  conve">'s  all  his  property  to 
his  son,  without  consideration.  Bank  of 
Willows  V.  Small,  144  Cal.  709;  78  Pac.  263. 
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Intent  of  person  deemed  fraudulent 
when.  There  is  a  presumption  of  fraud, 
where  a  person  conveys  to  his  infant  son 
propert}',  in  consideration  of  services  per- 
formed, his  remaining  property  being  in- 
sufficient to  pay  his  debts  (Swartz  v.  Haz- 
lett,  8  Cal.  118);  and  also  where,  being 
heavily  indebted,  he  conveys  all  his  prop- 
erty, without  consideration,  in  trust,  for 
his  children  and  himself  (Judson  v.  Ly- 
ford,  84  Cal.  505;  24  Pac.  286);  and  also 
where  he  retains  control  of  his  property, 
after  an  alleged  sale  thereof,  prior  to  the 
maturity  of  a  note,  the  grantee  failing  to 
show  any  paj^ment  of  consideration.  Pur- 
kitt  V.  Polack,  17  Cal.  327.  There  is  a  pre- 
sumption that  a  sale  of  personal  property, 
not  followed  by  a  change  of  possession,  is 
fraudulent  and  void  as  to  the  creditors  of 
the  vendor  (Cahoon  v.  Marshall,  25  Cal. 
197;  Harris  v.  Harris,  59  Cal.  623;  Howe 
v.  Johnson,  107  Cal.  67;  40  Pac.  42);  but 
there  is  no  presumption  that  a  gift  made 
by  a  father  to  his  sou  is  fraudulent,  where 
the  former,  at  the  time  of  the  conveyance, 
has  sufficient  property,  subject  to  execu- 
tion, to  satisfy  his  debts  (Windhaus  v. 
Bootz,  3  Cal.  Unrep.  351;  25  Pac.  404); 
nor  is  there  a  presumption  that  a  volun- 
tary gift,  without  consideration,  was  made 
with  intent  to  defraud.  Morgan  v.  Hecker, 
74  Cal.  540;  16  Pac.  317;  Emmons  v.  Bar- 
ton, 109  Cal.  662;  42  Pac.  303;  and  see 
Smith  v.  Mason,  122  Cal.  426;  55  Pac.  143; 
Poulson  v.  Stanley,  122  Cal.  655;  68  Am. 
St.  Rep.  73;  55  Pac.  605. 

Estoppel.  Where  a  broker,  or  agent,  of 
vendors  of  real  estate  falsely  represented 
that  he  had  received  a  deposit  on  account 
of  the  sale,  and  the  vendors  were  induced 
thereby  to  approve  the  contract,  he  is  es- 
topped from  showing  its  falsity  to  the  in- 
jury of  the  vendors.  Wood  v.  Blaney,  107 
Cal.  291;  40  Pac.  428. 

Negligence.  There  is  a  presumption  of 
negligence,  from  proof  of  the  accident 
(Judson  V.  Giant  Powder  Co.,  107  Cal.  549; 
48  Am.  St.  Rep.  146;  29  L.  R.  A.  718;  40 
Pac.  1020;  McCurrie  v.  Southern  Pacific 
Co.,  122  Cal.  558;  55  Pac.  324;  Chico  Bridge 
Co.  V.  Sacramento  Transportation  Co.,  123 
Cal.  178;  55  Pac.  780;  Knott  v.  McGilvray, 
124  Cal.  128;  56  Pac.  789;  Bosqui  v.  Sutro 
Railway  Co.,  131  Cal.  390;  63  Pac.  682; 
Kleebauer  v.  Western  Fuse  etc.  Co.,  138 
Cal.  497;  94  Am.  St.  Rep.  62;  60  L.  R.  A. 
.j77;  71  Pac.  617;  Kahn  v.  Triest-Rosenberg 
Cap  Co.,  139  Cal.  340;  73  Pac.  164);  and 
there  is  also  a  presumption  of  negligence, 
from  the  inherent  nature  and  character  of 
the  act  causing  the  injury  (Judson  v.  Giant 
Powder  Co.,  107  Cal. '549;  48  Am.  St.  Rep. 
146;  29  L.  R.  A.  718;  40  Pac.  1020);  and 
there  is  a  presumption  that  an  employer  is 
negligent,  from  the  fact  that  an  employee 
is  sent  into  a  position  of  danger  (Turner 
V.  Southern  Pacific  Co.,  142  Cal.  580;  76 
Pac.  384) ;  and  there  is  a  presumption  of 
negligence,  from  the  breaking  of  the  ma- 


chinery of  an  elevator,  under  the  control 
of  the  defendant  (Treadwell  v.  Whittier, 
80  Cal.  574;  13  Am.  St.  Rep.  175;  5  L.  R.  A. 
498;  22  Pac.  266),  and  from  the  opening  of 
a  trapdoor  over  an  elevator-shaft  under  a 
sidewalk,  by  a  servant  of  the  defendant 
(Bowley  v.  Mangrum,  3  Cal.  App.  229;  84 
Pac.  996),  and  from  failure,  after  accident^ 
to  take  such  measures  as  would  prevent  re- 
currence thereof  CMagee  v.  North  Pacific 
Coast  R.  R.  Co.,  78  Cal.  430;  12  Am.  St. 
Rep.  69;  21  Pac.  114),  and  from  the  drop- 
ping of  tools  from  a  building  in  course  of 
construction  (Dixon  v.  Pluns,  98  Cal.  381; 
35  Am.  St.  Rep.  180;  20  L.  R.  A.  698;  33 
Pac.  268;  Knott  v.  McGilvray,  124  Cal.  12S; 
56  Pac.  789);  but  there  is  no  presumption 
of  negligence,  from  the  fact  that  a  horse 
ran  away  (Rowe  v.  Such,  134  Cal.  573;  66 
Pac.  862";  67  Pac.  760),  nor  where  both  par- 
ties are  in  the  exercise  of  an  equal  right, 
and  are  chargeable  with  the  same  degree  of 
care.  Sauer  v.  Eagle  Brewing  Co.,  3  Cal. 
App.  127;  84  Pac.  425. 

Selection  of  employees.  There  is  a  pre- 
sumption that  an  employer  has  done  his 
duty  in  the  selection  of  competent  eni- 
plovees.  Beaslev  v.  San  .Jose  Fruit-Pack- 
ing Co.,  92  Cal.  388;  28  Pac.  485. 

Fellow-servant  doctrine.  There  is  no 
presumption  that  acts  and  omissions,  re- 
sulting in  the  death  of  a  railroad  employee, 
alleged  in  the  complaint  against  the  rail- 
road, were  those  of  a  fellow-employee  of 
the  deceased  (Brown  v.  Central  Pacific  R. 
R.  Co.,  68  Cal.  171;  7  Pac.  447;  8  Pac. 
828);  nor  is  there  a  presumption  that  a 
fellow-servant  is  incompetent  or  careless. 
Beaslev  v.  San  Jose  Fruit-Packing  Co.,  92 
Cal.  388;  28  Pac.  485. 

Negligence  of  common  carrier.  There  is 
a  presumption  that  a  common  carrier  is 
negligent,  except  it  be  made  to  appear 
that  the  injury  complained  of  could  not 
have  happened  by  the  intervention  of 
human  means  (Agnew  v.  Steamer  Contra 
Costa,  27  Cal.  426;  87  Am.  Dec.  87);  and 
there  is  a  presumption  that  a  street-rail- 
road company  is  guilty  of  negligence,  where 
one  of  its  cars  collides  with  a  steam-rail- 
road train  (Osgood  v.  Los  Angeles  Trac- 
tion Co.,  137  Cal.  280;  92  Am.  St.  Rep. 
171;  70  Pac.  169);  and  that  a  railroad 
company  is  guilty  of  negligence  in  run- 
ning its  cars  down  a  steep  incline,  at  an 
unusual  and  dangerous  speed  (Mitchell  v. 
Southern  Pacific  R.  R.  Co.,  87  Cal.  62;  11 
L.  R.  A.  130;  25  Pac.  245);  and  that 
the  overturning  of  a  stage-coach  occurred 
through  the  negligence  of  the  stage  com- 
pany (Boyce  v.  California  Stage  Co.,  25 
Cal.  460);  and  that  a  ferryman  is  guilty 
of  negligence  in  not  providing  conveniences 
necessary  to  insure  the  safe  transportation 
of  persons  and  property  (Griffith  v.  Cave, 
22  Cal.  535;  83  Am.  Dec.  82);  and  that, 
upon  proof  of  injury  to  a  passenger  while 
being  conveyed  b}'  a  common  carrier,  such 
injury  was  the   result  of  some  negligence, 
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on  the  part  of  the  carrier,  in  the  use  or 
directiou  of  some  agency  or  instrumentality 
under  its  control  (Bush  v.  Barnett,  96  Cat. 
202;  31  Pac.  2;  MeCurrie  v.  Southern 
Pacific  Co.,  122  Cal.  55S;  55  Pac.  324;  Bab- 
cock  V.  Los  Angeles  Traction  Co.,  128  Cal. 
173;  60  Pac.  7SU;  Bosqui  v.  Sutro  Kailroaa 
Co.,  131  Cal.  39U;  63  Pac.  682;  Osgood  v. 
Los  Angeles  Traction  Co.,  137  Cal.  2S0;  92 
Am.  St.  Kep.  171;  70  Pac.  169),  regardless 
of  the  fact  that  the  injury  may  have  been 
caused  by  some  other  agency  (Osgood  v. 
Los  Angeles  Traction  Co.,  137  Cal.  2S0;  92 
Am.  St.  Rep.  171;  70  Pac.  169);  and  there 
is  a  presumption  that,  where  a  passenger  is 
injured  by  an  instrumentality  used  by 
a  common  carrier,  such  injury  occurred 
through  the  negligence  of  the  carrier's  ser- 
vant (Dinnigau  v.  Peterson,  3  Cal.  App. 
764;  87  Pac.  218);  and  there  is  a  presump- 
tion of  negligence,  from  the  failure  of  the 
engineer  of  a  railroad  train  to  give  the 
signals  required  at  a  railroad  crossing 
(Orcutt  V.  Pacific  Coast  Ry.  Co.,  85  Cal. 
291;  24  Pac.  661);  and  there  is  a  presump- 
tion that  there  is  a  defective  condition  of 
the  appliances  of  an  electric  railway,  where 
there  is  proof  of  flashes,  smoking,  and  re- 
ports from  such  appliances  (Patterson  v. 
San  Francisco  etc.  Electric  Ry.  Co.,  147 
Cal.  178;  81  Pac.  531);  and  also  that  the 
employees  of  a  railroad  will  exercise  ordi- 
nary care  and  prudence  (Robinson  v.  West- 
ern Pacific  R.  R.  Co.,  48  Cal.  409;  Franklin 
V.  Southern  California  Motor  Road  Co.,  85 
Cal.  63;  24  Pac.  723;  and  see  Benson  v. 
Central  Pacific  R.  R.  Co.,  98  Cal.  45;  32 
Pac.  809);  but  there  is  no  presumption  of 
negligence,  from  the  mere  fact  of  the  in- 
jury, as  against  the  owners  of  the  car 
not  occupied  by  the  plaintiff,  in  an  action 
against  two  carriers  of  passengers  (Tomp- 
kins V.  Clay  Street  R.  R.  Co.,  66  Cal.  163; 
4  Pac.  11G5);  nor  is  there  a  presumption 
that  a  railroad  company  is  guilty  of  negli- 
gence, from  the  mere  fact  that  a  passenger 
is  injured  while  riding  in  its  cars  (Mitchell 
V.  Southern  Pacific  R.  R.  Co.,  87  Cal.  62; 
11  L.  R.  A.  130;  25  Pac.  245),  nor  that  a 
railroad  company  was  guilty  of  negligence, 
upon  the  pleadings,  until  after  the  plaintiff 
testifies  that  he  was  injured  (Yaeger  v. 
Southern  California  Ry.  Co.,  5  Cal.  Unrcp. 
870;  51  Pac.  190),  nor,  where  death  results 
from  two  instrumentalities  of  two  defend- 
ants independent  of  each  other,  that  the 
instrumentalities  of  both  caused  the  in- 
jury. Harrison  v.  Sutter  Street  Rv.  Co., 
134  Cal.  549;  55  L.  R.  A.  608;  66  Pa'c.  787. 

Knowledge  of  danger.  There  is  no  pre- 
sumption that  the  public  know  enough  of 
the  nature  of  a  dangerous  agency,  to  avoid 
the  danger  which  may  arise  from  its  use, 
from  the  mere  fact  that  such  agency  is 
used  bv  a  part  of  the  public.  Giraudi  v. 
Electric  Improvement  Co.,  107  Cal.  120; 
48  Am.  St.  Rep.  596;  40  Pac.  108. 

Damages.  There  is  a  presumjition  of 
damages  from  a  trespass  (Attwood  v.  Fri- 


cot,  17  Cal.  37;  76  Am.  Dec.  567);  but  there 
is  no  presumption,  in  an  action  for  dam- 
ages, that  the  defendant  was  aware  of  the 
dauiage  naturally,  but  not  necessarily,  re- 
sulting from  the  act  done.  Treadwell  v. 
Whittier,  80  Cal.  574;  13  Am.  St.  Rep.  175; 
5  L.  R.  A.  498;  22  Pac.  266. 

Libel  and  slander.  The  presumption  of 
malice  in  fact  from  the  libelous  character 
of  a  publication  is  not  conclusive,  but  dis- 
{)utable,  and  this  presumption  may  be  re- 
butted by  any  proper  evidence.  Childers 
v.  San  Jose  Mercury  etc.  Co.,  105  Cal.  284; 
45  Am.  St.  Rep.  40;  38  Pac.  903;  Davis  v. 
Plearst,  160  Cal.  166;  116  Pac.  530.  There 
is  a  presumption  that  language  is  both 
false  and  malicious,  when  it  is  actionable 
and  not  privileged  (Dixon  v.  Allen,  69  Cal. 
527;  11  Pac.  179;  Childers  v.  San  Jose 
Mercury  etc.  Co.,  105  Cal.  284;  45  Am.  St. 
Rep.  40;  38  Pac.  903);  but  there  is  no  pre- 
sumption of  malice,  from  the  communica- 
tion or  the  publication.  Harris  v.  Zanone, 
93  Cal.  59;  28  Pac.  845. 

Statements  presumed  on  own  knowledge. 
There  is  a  presumption  that  a  party  stat- 
ing a  thing  as  true,  in  general  terms,  with- 
out quiiliiication,  does  so  upon  his  own 
knowledge,  or  at  his  own  peril.  Muller  v. 
Palmer,  144  Cal.  305;  77  Pac.  954. 

Coinmon  nuisances.  There  is  a  presump- 
tion that  every  person  in  a  community  is 
aggrieved  by  a  common  nuisance  (Gunter 
V.  Geary,  1  Cal.  462) ;  and  that  there  is  a 
detriment  to  the  public,  where  a  person  ap- 
propriates to  himself  a  part  of  a  bay  or 
river  below  low  water  or  low  tide,  such 
land  being  a  public  highway,  common  to  all 
citizens.    Gunter  v.  Geary,  1  Cal.  462. 

Corporations.  There  is  a  presumption 
that  the  contract  of  a  corporation  is  valid_ 
where,  upon  its  face,  it  is  not  necessarily 
beyond  the  scope  of  authority  of  the  corpo- 
ration (Brown  v.  Board  of  Education.  103 
Cal.  531;  37  Pac.  503;  Deane  v.  Grav  Bros, 
etc.  Co.,  109  Cal.  433;  42  Pac.  443") ;  and 
that  the  officers  of  a  corporation,  who 
transact  its  ordinary  business,  have  author- 
ity to  do  all  acts  usual  and  incidental 
thereto  (.Jennings  v.  Bank  of  California, 
79  Cal.  323;  12  Am.  St.  Rep.  145;  5  L.  R.  A. 
233;  21  Pac.  852);  and  that  the  authority 
exercised  by  the  officers  of  a  corporation 
was  properly  delegated  to  them  (San  Fran- 
cisco Gas  Co.  V.  San  Francisco,  9  Cal.  453); 
and  that  the  officers  of  a  corporation  did 
not  exceed  their  authority,  where  the  com- 
mon seal  of  the  corporation  is  affixed  to 
an  instrument,  and  the  signatures  of  the 
proper  officers  are  proved  (Southern  Cali- 
fornia- Colony  Ass'n  v.  Bustameute,  52  Cal. 
192;  Schallard  v.  Eel  River  Steam  Nav. 
Co..  70  Cal.  144;  11  Pac.  590;  Crescent  City 
Wharf  etc.  Co.  v.  Simpson,  77  Cal.  286;  19 
Pac.  426;  Vaca  Vallev  etc.  R.  R.  v.  Mans- 
field, 84  Cal.  560;  24  Pac.  145;  Underbill 
V.  Santa  Barbara  Land  etc.  Co.,  93  Cal. 
300;  28  Pac.  1049);  and  that  an  instrument 
is  executed  by  authority,  where  the  secre- 
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tary  of  the  corporation  affixes  the  corporate 
yeal  thereto  (Underhill  v.  Santa  Barbara 
Land  etc.  Co.,  93  Cal.  300;  28  Pac.  1049; 
Purser  v.  Eagle  Lake  Land  etc.  Co.,  Ill 
Cal.  139;  43  Pac.  523;  Andres  v.  Frv,  113 
Cal.  124;  45  Pae.  534;  Mills  v.  Boyle"  Min- 
ing Co.,  132  Cal.  95;  64  Pac.  122;  Reid  v. 
Clay,  134  Cal.  207;  66  Pae.  262);  and  that 
n  board  of  directors  of  a  corporation,  by 
vote,  authorized  its  president  to  make  a 
contract,  from  its  acts  in  accepting  the 
benefits  derived  therefrom  (Pixlev  v.  West- 
ern Pacific  R.  R.  Co.,  33  Cal.  183;  91  Am. 
Dec.  623);  and  that  acts  of  the  directors 
of  a  corporation  have  been  ratified  by  the 
shareholders,  from  long  acquiescence  in 
acts  beneficial  to  the  corporation,  with 
knowledge  of  all  the  material  facts,  and 
even  without  evidence  (Underhill  v.  Santa 
Barbara  Land  etc.  Co.,  93  Cal.  300;  28  Pac. 
1049);  and  that  the  board  of  trustees  of  a 
corporation  knew  the  terms  of  a  contract 
which  it  ratified,  made  by  its  president 
(Blen  V.  Bear  River  etc.  Mining  Co.,  20 
Cal.  602;  81  Am.  Dee.  132);  and  that  a  seal 
affixed  to  an  instrument,  which  purports  to 
be  the  corporate  seal  of  a  corporation,  is 
genuine  (Burnett  v.  Lyford,  93  Cal.  114; 
28  Pac.  855);  and  that  a  corporation  has 
asked  for  the  passage  of  and  accepted  a 
law  passed  for  its  special  benefit  (Spring 
Valley  Water  Works  v.  San  Francisco,  22 
Cal.  434);  and  that  notice  was  duly  given 
of  a  meeting,  to  the  directors  of  a  corpora- 
tion (Granger  v.  Original  Empire  Mill  etc. 
Co.,  59  Cal.  678;  Stockton  Combined  Har- 
vester etc.  Works  v.  Houser,  109  Cal.  1; 
41  Pac.  809) ;  and  that  a  corporation  has 
none  of  its  stock  to  sell  (California  Sugar 
Mfg.  Co.  V.  Schafer,  57  Cal.  396);  and  that 
where  a  corporation  is  acting  under  a  char- 
ter granted  upon  a  condition  precedent, 
the  condition  has  been  performed  (Spring 
Valley  Water  Works  v.  San  Francisco,  22 
f  "al.  434) ;  and  that  a  corporation  has  power 
to  purchase  and  hold  real  estate.  Granite 
Gold  Mining  Co.  v.  Maginness,  118  Cal. 
131;  50  Pac.  269;  Stockton  Savings  Bank 
V.  Staples,  98  Cal.  189;  32  Pac.  936;  Hagar 
V.  Board  of  Supervisors,  47  Cal.  222.  But 
there  is  no  presumption  that  a  corporation 
is  incapable  of  purchasing  and  holding 
stock  of  another  corporation  (Evans  v. 
Bailey,  66  Cal.  112;  4  Pac.  1089;  Stockton 
Savings  Bank  v.  Staples,  98  Cal.  189;  32 
Pac.  936;  Kennedy  v.  California  Savings 
Bank,  101  Cal.  495;  40  Am.  St.  Rep.  69;  35 
Pac.  1039);  nor  that  assessments  levied  by 
the  directors  of  a  corporation  are  legal 
(Hogan  v.  Pacific  Endowment  League,  99 
Cal.  248;  33  Pac.  924);  nor  that  an  assess- 
ment on  corporate  stock  was  made  a  frac- 
tion of  a  day  before  the  purchase  thereof. 
San  Gabriel  Vallev  Land  etc.  Co.  v.  Dennis, 
4  Cal.  Unrep.  272;  34  Pac.  441. 

Partnerships.  There  is  a  presumption  that 
where  a  partner  has  knowledge  of  a  fact, 
the  firm  possesses  like  knowledge  (Burritt 
V.  Dickson,  8  Cal.   113);  and  that  partner- 


ship property  was  acquired  with  partner- 
ship funds  (Dupuy  v.  Leavenworth,  17  CaL 
262);  and  there  is  a  presumption  of  notice 
of  dissolution  of  partnership,  from  publica- 
tion of  notice  thereof  in  newspaper  taken 
by  the  party  (Treadwell  v.  Wells,  4  Cal. 
260);  and  there  is  a  presumption  that  a 
partnership  alleged  to  be  composed  of  two 
persons — as.  A  &  B — and  a  partnership 
alleged  to  be  composed  of  three  persons — 
as.  A,  B,  &  Co. — is  the  same  firm.  Harri- 
son V.  McCormick,  69  Cal.  616;  11  Pac.  456. 

Ratification  of  unauthorized  acts.  There 
is  a  presumption  that  where  a  constituent 
expressly  ratifies  an  unauthorized  act,  such 
ratification  was  in  some  legal  and  sufficient 
mode.   Racouillat  v.  Sansevain,  32  Cal.  376. 

Elections.  There  is  a  presumption  that 
ballots,  marked  at  a  trial  as  exhibits,  are, 
upon  appeal,  in  the  same  condition  as  when 
the  court  ordered  the  clerk  to  seal  them  up 
and  take  care  of  them  (Jennings  v.  Brown, 
109  Cal.  290;  41  Pac.  1085);  and  that,  upon 
an  election  contest,  the  ballots  were  all  re- 
turned to  the  county  clerk,  and  that  they 
have  not  been  mutilated  (People  v.  Holden, 
28  Cal.  124;  Coglan  v.  Beard,  67  Cal.  303; 
7  Pac.  738);  but  there  is  no  presumption 
of  knowledge,  on  the  part  of  voters,  that 
an  officer  has  died  or  resigned.  Tillson  v. 
Ford,  53  Cal.  701. 

Franchises.  There  is  no  presumption 
that  the  government,  in  granting  fran- 
chises for  erecting  toll-bridges  or  ferries, 
not  in  terms  exclusive,  parts  with  its  right 
to  make  other  grants,  which  may  impair 
the  value  of  the  first.  Fall  v.  Sutter 
County,  21  Cal.  237. 

Land  presumed  public.  There  is  a  pre- 
sumption that  all  land  in  the  state  is  pub- 
lic land,  until  the  legal  title  is  shown  to 
have  passed  from  the  government  to  pri- 
vate parties  (Burdge  v.  Smith,  14  Cal.  380; 
Smith  v.  Doe,  15  Cal.  100;  Santa  Cruz  v. 
Enright,  95  Cal.  105;  30  Pac.  197);  and 
that  the  owner  of  land  bordering  on  the 
seashore  holds  only  to  high-water  mark  and 
that  all  the  seashore  fronting  his  land, 
lying  between  high-water  and  low-water 
mark,  is  the  property  of  the  state  (Long 
Beach  Land  etc.  Co.  v.  Richardson,  70  Cal. 
206;  11  Pac.  695);  but  there  is  no  presump- 
tion that  lands,  through  which  a  stream 
ran  at  the  time  when  a  riparian  proprietor 
claimes  to  have  acquired  a  right  by  appro- 
priation, were  public  lands.  Santa  Cruz  v. 
Enright,  95  Cal.  105;  30  Pac.  197. 

Mexican  grants.  There  is  a  presump- 
tion that,  since  no  registry  law  existed  in 
California  under  Mexican  rule,  when  a  per- 
son sold  to  another  an  undivided  half-lot 
granted  by  an  alcalde,  he  kept  the  original 
grant,  and  delivered  to  the  grantee  a  copy 
of  the  grant,  and  a  duplicate  of  the  con- 
veyance indorsed  thereon,  having  indorsed 
the  conveyance  on  the  original,  referring 
to  the  grant  for  a  description  (Sill  v. 
Reese,  47  Cal.  294);  and  there  is  a  pre- 
sumption   that    an    alcalde    in    California, 


1975 


PRESUMPTIONS. 


§1959 


before  its  acquisition  from  Mexico,  had 
authority  to  make  a  grant,  or  eoncesion, 
of  pueblo  lands  (Reynolds  v.  West,  1  Cal. 
322;  Brown  v.  O'Connor,  1  Cal.  419;  Payne 
V.  Treadwell,  16  Cal.  220),  and  also  after 
the  conquest  and  cession  (Hart  v.  Burnett, 
1.5  Cal.  530;  Payne  v.  Treadwell,  16  Cal. 
220;  Welch  v.  Suliivan,  8  Cal.  IG.j;  White 
V.  Moses,  21  Cal.  34;  Scott  v.  Dyer,  54  Cal. 
430);  and  there  is  a  presumption  that 
grants  of  pueblo  lands  by  an  alcalde,  after 
September  15,  1847,  were  made  by  the  au- 
thority of  the  ayuntamiento,  or  town  coun- 
cil, so  long  as  that  body  existed  (Cohas  v. 
Raisin,  3  Cal.  443;  Latham  v.  Lot  Angeles, 
87  Cal.  514;  25  Pac.  673);  and  there  is  a 
presumption  that  an  alcalde's  "book  of 
original  grants"  is  a  correct,  complete,  and 
final  record  of  his  acts  with  reference  to 
such  grants  (Donner  v.  Palmer,  31  Cal. 
500);  and  that  a  Mexican  grant  was  im- 
perfect, where  the  plaintiff  has  the  grant, 
and  also  claims  title  by  prescription,  and 
the  defendant  recovers  judgment.  Wilkins 
V.  McCue,  46  Cal.  656. 

Patents  or  grants  of  land.  There  is  a 
presumption  that  a  patent  for  lands,  issued 
by  the  state,  is  valid,  although  the  state 
may  have  had  no  title,  or  the  patent  was 
issued  without  authority  (People  v.  Strat- 
ton,  25  Cal.  242;  Leviston  v.  Ryan,  75  Cal. 
293;  17  Pac.  239;  Hebbron  v.  Graves,  78 
Cal.  380;  20  Pac.  740);  and  there  is  a  pre- 
sumption of  the  validity  of  a  grant  of  land 
by  the  state,  a  portion  of  the  swamp-lands 
granted  to  the  state  by  act  of  Congress  in 
1850  (Summers  v.  Dickinson,  9  Cal.  554); 
and  that  a  party  claiming  title  to  swamp- 
land under  a  patent  from  the  state,  ac- 
quired his  title  with  a  full  knowledge  of 
the  terms,  conditions,  and  purposes  of  the 
grant,  and  accepted  the  title  in  subordina- 
tion to  the  right  and  duty  of  the  state  to 
reclaim  the  land.  Kimball  v.  Reclamation 
Fund  Comm'rs,  45  Cal.  344.  But  there  is 
no  presumption  in  support  of  a  patent  for 
public  land,  where  the  state  selection  of 
the  same  was  originally  void,  and  there  is 
no  proof  of  the  validation  of  the  selection 
by  Congress  (Chant  v.  Reynolds,  49  Cal. 
213);  nor  is  there  a  presumption  that  the 
state  has  granted,  by  patent,  lands  that  it 
did  not  own  or  have  the  right  to  grant. 
People  v.  Stratton,  25  Cal.  242. 

Redemption  of  land  by  patentee.  There 
is  a  presumption  that  a  redemption  of  lands 
from  a  judgment  annulling  the  certificate 
of  purchase,  was  made  by  the  holder  of 
the  patent  in  his  own  right.  Marshall  v. 
Farmers'  Bank,  115  Cal.  330;  42  Pac.  418; 
■  47  Pac.  52. 

Title  to  state  lands.  There  is  a  presump- 
tion that  the  holder  of  a  certificate  of  pur- 
chase of  state  lands  has  the  legal  title. 
Hodapp  V.  Sharp,  40  Cal.  69;  Watkins  v. 
Lynch,  71  Cal.  21;  11  Pac.  808. 

Lieu  lands.  There  is  a  presumption  that 
where  lieu  laud  had  been  certified  over  to 
the  state  by  the  general  land-oflSce,  it  was 


done  prior  to  the  commencement  of  an  ac- 
tion for  the  possession  (Hodapp  r.  Sharp. 
40  Cal.  69;  Murphy  v.  Sumner,  74  Cal.  316; 
16  Pac.  3);  but  there  is  no  presumption 
from  the  issuance,  by  the  state,  of  a  certifi- 
cate of  purchase  of  lieu  lands,  that  the 
lands  included  therein  had  been  previously 
listed  to  the  state.  Ho'lapp  v.  Sharp,  40 
Cal.  69;  Murphv  v.  Sumner,  74  Cal.  316; 
16  Pac.  3. 

Abandonment  of  land.  There  is  no  pre- 
sumption of  abandonment,  where  a  tenant 
in  common  or  partner  goes  away  and  re 
mains  absent  from  the  premises,  leaving 
his  associates  in  possession.  Waring  v. 
Crow,  11  Cal.  366;  and  see  Owen  v.  Morton, 
24  Cal.  373;  Oglesby  v.  Hollister,  76  Cal. 
136;  9  Am.  St.  Rep.  177;  18  Pac.  146. 

Deeds.     There   is   a   presumption   that   a 
deed,    duly    recorded,    was    duly    executed 
(Mayo  V.  Mazeaux,  38  Cal.  442);  and  that 
a  deed,  duly  executed,  was  delivered  at  its 
date   (Ward   v.  Dougherty,   75   Cal.  2i0;   7 
Am.  St.  Rep.  151;  17  Pac.  193);  and  that  a 
deed,  absolute  in  form,  is  what,  on  its  face, 
it  purports  to  be,  that  is,  an  absolute  con- 
veyance, and  not  a  mortgage  (Mahoney  v. 
Bostwiek,  96  Cal.  53;  31  Am.  St.  Rep.  175; 
30  Pac.  1020;    Ganceart   v.  Henry,  98   Cal. 
281;    23   Pac.   92;    Penney   v.   Simmons,   90 
Cal.  380;  33  Pac.  1121;  Sherman  v.  Sandell, 
106  Cal.  373;  39  Pac.  797;  Rawlins  v.  Fer- 
guson, 133  Cal.  470;  65  Pac.  957;  Wadleig'a 
V.  Phelps,  149  Cal.  627;   87  Pac.  93);  and 
that  a  deed  is  in  fee,  with  full  covenants 
of  warranty,  where  it  was  offered  in  evi- 
dence, but   is  not   contained  in  the  record 
on  appeal  (Walbridge  v.  Ellsworth,  44  Cal. 
353);  and  that  a  title  in  fee-simple  passes, 
by  the  grant  of  real  property,  unless  other 
words,  in  any  part  of  the  deed,  indicate  a 
less  estate   (Montgomery  v.  Sturdivant,   11 
Cal.  290;  Klumpke  v.  Baker,  68  Cal.  559; 
10  Pac.  197) ;   and  that  where  land  is  de- 
scribed in  a  deed  as  bounded  by  a  street  or 
road,  it  extends  to  the  center  of  such  street 
or  road.    Weyl  v.  Sonoma  Valley  R.  R.  Co., 
69  Cal.  202;  10  Pac.  510;  Alameda  Macada- 
mizing   Co.    v.    Williams,    70    Cal.    534;    12 
Pac.   530;   Fraser   v.   Ott,   95   Cal.   661;    30 
Pac.  793;   and  see  Bigelow  v.  Ballerino,  5 
Cal.  Unrep.   101;   41   Pac.  14;   Larrabee   v. 
Cloverdale,  131  Cal.  96;   63  Pac.  143.     But 
there    is    no   presumption    that    a    married 
woman  has  knowledge  of  the  contents  of  a 
deed,   from   the    fact    of   her   executing   it 
(Pease   v.    Barbiers,    10   Cal.   436);    nor   is 
there  a   presumption  that  a   deed  is  bene- 
ficial   to    the    grantee,    in    the    absence    of 
any  evidence  that  the  consideration  named 
therein   has  been   paid.  Hibberd  v.  Smith, 
67  Cal.  547;   56  Am.  St.  Rep.  726;   4  Pac. 
473;  8  Pac.  46. 

Recordation  gives  notice.  There  is  a 
presumption  that  a  subsequent  purchaser 
has  notice,  conclusively,  of  a  deed  duly  re- 
corded.    Fair  v.  Stevenot,  29  Cal.  486. 

Wtereabouts  of  witnesses  to  deed.  There 
is  a  presumption  that  the  subscribing  wit- 
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nesses  to  a  deed,  executed  and  witnessed 
out  of  the  state,  are  not  within  the  juris- 
diction of  the  court.  Landers  v.  Bolton,  26 
Cal.  393. 

Katification  of  sale.  There  is  no  pre- 
sumption that  an  alleged  sale,  under  a 
power  of  attorney,  was  ratified,  unless 
knowledge  of  the  alleged  sale,  with  its  at- 
tendant circumstances,  is  brought  home  to 
the  grantee.  Dupont  v.  Wertheman,  10  Cal. 
3.54;  and  see  Frink  v.  Roe,  70  Cal.  296;  U 
Pac.  820;  Maze  v.  Gordon,  96  Cal.  61;  30 
Pac.  962. 

Acceptance  by  grantee.  There  is  a  pre- 
sumption that  a  grantee  accepted  the 
grant,  especially  where  he  is  advantaged 
thereby  (Levillain  v.  Evans,  39  Cal.  120; 
Donner  v.  Palmer,  31  Cal.  500;  and  see 
Hibberd  v.  Smith,  67  Cal.  547;  56  Am.  Rep. 
726;  4  Pac.  473;  8  Pac.  46;  .Jennings  v. 
Jennings,  104  Cal.  150;  37  Pac.  794);  but 
there  is  no  presumption  that  one  person 
will  execute  a  deed  to  another  without 
that  other's  assent.  Bensley  v.  Atwill,  12 
Cal.  231. 

Surveys.  There  is  a  presumption  that 
the  courses  mentioned  in  the  survey  of  a 
grant  of  land  run  in  straight  lines  between 
the  points  mentioned,  unless  there  is  some- 
thing in  the  survey  to  cause  the  course  to 
deviate  from  a  straight  line.  Chiplev  v. 
Farris,  45  Cal.  527. 

Possession  of  land.  The  right  to  the 
possession  of  real  estate  is  founded  upon 
the  doctrine  of  presumption  (Bequette  v. 
Caulfield,  4  Cal.  278;  60  Am.  Dec.  615; 
Conger  v.  Weaver,  6  Cal.  548;  65  Am.  Dec. 
528;  Bird  v.  Lisbros,  9  Cal.  1;  70  Am.  Dec. 
617) ;  and  there  is  a  presumption  that  pos- 
session of  real  estate  is  rightful,  until 
overcome  by  evidence  to  the  contrary 
(Hawxhurst  v.  Lander,  28  Cal.  331;  Potter 
v.  Knowles,  5  Cal.  88) ;  and  that  a  person 
in  possession  of  public  land,  under  a  judg- 
ment giving  him  possession,  is  rightfully 
in  possession,  until  some  one  shows  a  right 
to  the  possession,  derived  from  the  United 
States  (Rich  v.  Maples,  33  Cal.  102);  and- 
that,  in  a  suit  in  ejectment,  the  defend- 
ant's possession  is  in  subordination  to  the 
legal  title,  unless  it  is  either  admitted  or 
found  as  a  fact  that  his  possession  is  ad- 
verse (Sharp  V.  Daugney,  33  Cal.  505); 
but  there  is  no  presumption  that  the  pos- 
session of  a  co-tenant  is  adverse,  or  con- 
stitutes an  ouster  (Miller  v.  Myers,  46 
Cal.  535;  Aguirre  v.  Alexander,  58  Cal. 
21;  Unger  v.  Mooney,  63  Cal.  586;  49  Am. 
Rep.  100;  Tully  v.  Tully,  71  Cal.  338;  12 
Pac.  246) ;  nor  that  possession  of  pueblo 
land  in  San  Francisco  was  connected  with 
the  title  of  the  city,  from  the  mere  fact 
that  such  possession  was  held  for  several 
vears  prior  to  1861.  McManua  v.  O'Sulli- 
van,  48  Cal.  7. 

Ejectment.  There  is  a  presumption  that 
all  persons  coming  into  possession  of  lands 


after  an  action  of  ejectment  is  brought, 
come  in  under  the  defendant,  and  may  be 
ejected  under  a  writ  issued  upon  a  judg- 
ment against  him  (Huerstal  v.  Muir,  64 
Cal.  450;  2  Pac.  33);  but  there  is  no  pre- 
sumption that  the  entry  of  defendants  in 
an  action  of  ejectment,  upon  a  lot  in  an 
incorporated  city,  was  made  bona  fide, 
under  any  supposed  rights  amounting  to 
color  of  title  adverse  to  the  owner.  White 
V.  Moses,  21  Cal.  34. 

Mines.  There  is  a  presumption,  in  favor 
of  one  in  possession,  as  against  strangers, 
that  there  is  a  general  grant  from  the  gov- 
ernment to  work  mines,  and  to  construct 
ditches,  dams,  and  flumes  to  conduct  water 
for  mining  purposes  (Conger  v.  Weaver, 
6  Cal.  548;  65  Am.  Dec.  528);  hence,  there 
is  no  presumption  that  a  person  mining 
on  mineral  land  is  a  trespasser.  Burdge 
V.  Smith,  14  Cal.  380.  There  is  a  presump- 
tion that  tailings,  suffered  to  flow  where 
they  list,  are  abandoned  (Jones  v.  .Jack- 
son, 9  Cal.  237) ;  but  there  is  no  presump- 
tion that  property  in  a  dam  and  ditch 
for  mining  purposes  was  abandoned,  from 
lapse  of  time.  Crandall  v.  Woods,  8  Cal. 
136;  Bird  v.  Lisbros,  9  Cal.  1;  70  Am.  Dec. 
617;  Partridge  v.  McKinney,  10  Cal.  181. 

Easements.  There  is  a  presumption  that 
an  easement  has  been  acquired  by  a  con- 
tinued use  for  fifteen  years  where  such 
use  has  been  submitted  to  by  the  other 
party,  without  objection  or  challenge 
(Hanson  v.  McCue,  42  Cal.  303;  10  Am. 
Rep.  299);  and  that  an  easement  is  in 
gross,  where  it  can  be  fairly  construed  to 
be  appurtenant  to  the  adjoining  land  of 
the  grantee.  Hopper  v.  Barnes,  113  Cal. 
636;  45  Pac.  874;  Gardner  v.  San  Gabriel 
Valley  Bank,  7  Cal.  App.  106;  93  Pac.  900. 

Injury  to  land-owner.  There  is  a  pre- 
sumption that  injury  results  to  a  land- 
owner from  the  construction  of  a  ditch 
across  his  lands.  McRae  v.  Blakeley,  3  Cal. 
App.  171;  84  Pac.  679. 

Landlord,  and  tenant.  There  is  a  pre- 
sumption of  a  contract  to  pay  rent,  from 
occupation  and  use  (Sampson  v.  Shaeffer, 
3  Cal.  196) ;  and  there  is  a  presumption 
that  a  tenant  holds  from  year  to  year, 
where  the  lease  is  void,  the  land  agricul- 
tural, and  the  rent  is  paid  annually 
(Phelan  v.  Anderson,  118  Cal.  504;  50  Pac. 
685) ;  and  that  there  is  an  intent  to  sur- 
render an  old  lease,  where  the  second  lease 
contains  different  terms  (Jungermau  v. 
Bovee,  19  Cal.  354);  and  there  is  a  pre- 
sumption of  ouster  of  a  co-tenant,  by 
acts  or  declarations  so  open  and  notorious 
that  the  party  is  informed  of  the  hostile 
intent  (Winterburn  v.  Chambers,  91  Cal. 
170;  27  Pac.  658);  and  there  is  a  presump- 
tion that  the  possession  of  one  co-tenant 
is  the  possession  of  all  the  co-tenants 
(Waring  v.  Crow,  11  Cal.  366;  Knox  v. 
Marshall,  19  Cal.  617;  Colman  v.  Clements, 
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23  Cal.  245;  Owon  v.  Morton,  24  Cal.  373; 
Carpentier  v.  Webster,  27  Cal.  524;  Miller 
V.  Myers,  46  Cal.  535;  Unger  v.  Mooney, 
63  Cal.  586;  49  Am.  Eep.  100;  Oglesby  v. 
Hollister,  76  Cal.  136;  9  Am.  St.  Kep.  177; 
18  Pac.  146;  Newman  v.  Bank  of  Califor- 
nia, 80  Cal.  368;  13  Am.  St.  Rep.  169;  5 
L.  R.  A.  467;  22  Pac.  261;  Gage  v.  Downey, 
IH  Cal.  241;  29  Pac.  635);  but  there  is 
no  presumption  that  a  landlord  failed  in 
his  duty  to  put  premises  in  a  fit  condition 
for  occupation,  from  long  lapse  of  time 
between  the  commencement  of  the  ten- 
ancy and  the  time  of  an  accident  causing 
injury  to  the  tenant.  Daley  v.  Quick,  99 
Cal.  179;  33  Pac.  859. 

Assessments  on  real  property.  There  is 
a  presumption  that  the  land  in  controversy 
in  an  action  of  ejectment  had  been  as- 
sessed, and  that  the  defendant  had  not 
paid  the  taxes,  in  the  absence  of  such 
proof  by  him,  where  he  relies  upon  adverse 
possession  (Reynolds  v.  Williard,  80  Cal. 
605;  22  Pac.  262);  and  that  where  a  grant 
of  public  lands  was  made,  the  assessment 
thereof  for  taxes  was  made  subsequently 
to  the  survey  (Palmer  v.  Boling,  8  Cal. 
384) ;  and  that  an  assessment  for  sewerage- 
work  was  made  in  proportion  to  the  bene- 
fits conferred  upon  each  parcel  of  land 
assessed.  Harney  v.  Benson,  113  Cal.  314; 
45  Pac.  687. 

Highways.  There  is  a  presumption  that 
land  has  been  dedicated  as  a  highway, 
from  adverse  use  thereof  for  the  period  of 
time  for  the  acquisition  of  title  to  land 
by  adverse  possession,  where  the  claim  of 
the  public  rests  upon  long-continued  ad- 
verse use;  such  use  affords  the  conclusive 
presumption  of  knowledge  and  acquies- 
cence, and  negatives  the  idea  of  a  mere 
license  (Schwerdtle  v.  Placer  County,  108 
Cal.  589;  41  Pac.  448);  and  there  is  a  pre- 
sumption that  the  owners  of  land  have 
abandoned  possession  thereof  for  a  road, 
and  that  the  road  so  established  is  a  pub- 
lic highway,  where  such  road  has  been 
used  and  traveled  by  the  public  for  more 
than  ten  vears,  without  objection  by  the 
owners.  Patterson  v.  Munyan,  93  Cal.  128; 
29  Pac.  250. 

Toll-roads.  There  is  a  presumption  that 
a  person  in  possession  of  a  toll-road,  au- 
thorized to  be  continued  for  twenty  years, 
and  who  collects  tolls  thereon  for  a  longer 
period,  and  who  shows  no  other  franchise, 
claimed  the  right  to  tolls  under  the  origi- 
nal grant  (Blood  v.  Woods,  95  Cal.  78;  30 
Pac.  129) ;  and  there  is  a  presumption  that 
a  person  who  is  authorized  to  construct 
and  maintain  a  toll-road  over  the  line  of 
a  vacated  highway,  and  who  has  for  years 
collected  tolls  according  to  established 
rates,  constructed  the  road.  Carter  v. 
Meuli,  122  Cal.  367 ;  55  Pac  138. 

Waters.  There  is  a  presumption  that 
the  occupant  of  riparian  laud,  on  the  pub- 


lic domain,  has  received  a  grant  of  the 
flowing  water,  to  the  extent  of  the  com- 
mon-law right  to  the  use  of  the  water  as 
it  flows  through  the  land  (Lux  v.  Haggin, 
69  Cal.  255;  10  Pac.  674);  and  there  is  a 
presumption  of  a  grant,  from  the  con- 
tinued, notorious,  uninterrupted,  and  ad- 
verse cnjovment  of  the  waters  of  a  natural 
stream,  or"  of  a  portion  thereof,  during  the 
period  prescribed  by  the  statute  of  limi- 
tations for  entrv  upon  lands  (Faulkner  v. 
Roudoni,  104  Cal.  140;  37  Pac.  883);  but 
there  is  no  presumption  of  a  right  to  the 
waters  of  a  natural  stream,  more  extensive 
than  is  indicated  by  the  actual  appropria- 
tion and  mode  of  enjoyment.  Nevada 
Water  Co.  v.  Powell,  34  Cal.  109;  91  Am. 
Dec.  685. 

Homesteads.  There  is  a  presumption 
that  premises  are  dedicated  to  homestead 
purposes,  from  their  occupancy  by  a  hus- 
band and  his  family  (Taylor  v.  Hargous,  4 
Cal.  268;  60  Am.  Dec.  606;  Holden  v.  Pin- 
ney,  6  Cal.  234;  Harper  v.  Forbes,  15  Cal. 
''02  •  Cohen  v  Davis,  20  Cal.  187;  Levins 
V.  Rovegno,  71  Cal.  273;  12  Pac.  161);  and 
also  that  a  homestead  was  selected  from 
communitv  property  (Schuler  v.  Savings 
etc.  Society,  64  Cal.  397;  1  Pac  479);  but 
there  is  no  presumption  that  the  value  of 
homestead  property  remains  unchanged 
during  a  series  of  years.  Estate  of  De- 
laney,  37  Cal.  176. 

Character  of  property  during  coverture. 
There  is  a  presumption   that  property  ac- 
quired  by    purchase     during     marriage    is 
community    property    (Morgan    v.    Lones, 
78  Cal.  58;  20  Pac.  248;  Ramsdell  v.  Ful- 
ler, 28  Cal.  37;  87  Am.  Dec.  103;  Fuller  v. 
Ferguson,  26  Cal.  546;  Landers  v.  Bolton, 
26  Cal.  393;  McDonald  v.  Badger,  23  Cal. 
393;  83  Am.  Dec.  123;  Pixley  v.  Huggins, 
15  Cal.  127;  Smith  v.  Smith,  12  Cal.  216; 
73  Am.  Dec.  533;  Meyer  v.  Kinzer,  12  Cal. 
247;  73  Am.  Dec.  538);  but  this  presump- 
tion is   disputable,  and  may  be   overcome 
by  clear  and  certain  proof  that  the  prop- 
erty, or  a  part  thereof,  was  purchased  with 
separate  funds.    Estate  of  Bauer,  79  Cal. 
304;  21  Pac.  759.     There  is  a  presumption 
that  where  a  husband  lends  money  to  his 
wife  to  enable  her  to  purchase  real  estate, 
to  be  paid  for  out  of  her  separate  property, 
which  she  then  owned,  he  advanced  such 
money  for  the  benefit  of  his  wife's  sepa- 
rate estate  (Flournoy  v.  Flournoy,  86  Cal. 
286;   21   Am.  St.   Rep.   39;   24  Pac   1012); 
and  there  is  a  presumption  that  a  convey- 
ance of  community  property  from  a  hus- 
band to  his  wife  is  intended  to  change  the 
character  of  the  property  from  community 
property  to  separate  property  of  the  wife. 
Burkett  V.  Burkett,  78   Cal.  310;    11   Am. 
St.  Rep.  58;  3  L.  R.  A.  781;  20  Pac.  715; 
Taylor  v.  Opperman,  79  Cal.  468;  21   Pac. 
869;    Carter   v.   McQuade,   S3   Cal.   274;    23 
Pac'.  348;  Ions  v.  Harbison,  112  Cal.  260; 
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44  Pac.  572;  Tillaux  v.  Tillaux,  115  Cal. 
663;  47  Pac.  691. 

Conveyances  to  wife.  All  presumptions 
are  in  favor  of  conveyances  to  a  wife 
(Alferitz  v.  Arrivillaga,  143  Cal.  646;  77 
Pac.  657) ;  and  there  is  a  presumption  that 
conveyances  to  a  wife  have  been  for  a 
consideration  paid  by  her,  or  if  paid  by 
her  husband,  that  the  property  was  in- 
tended as  a  gift  by  him  to  her  as  her  sepa- 
rate property.  Alferitz  v.  Arrivillaga,  143 
Cal.  646;  77  Pac.  657. 

Husband's  ability  to  support  wife. 
There  is  a  presumption  that  a  second  hus- 
band is  able  to  fulfill  his  marriage  cove- 
nant, and  support  his  wife  according  to 
her  station  in  life.  Cohen  v.  Cohen,  150 
Cal.  99;  11  Ann.  Cas.  520;  88  Pac.  267. 

Domicile  of  wife.  There  is  a  presump- 
tion that  the  domicile  of  the  wife  is  the 
domicile  of  the  husband.  Estate  of  Wiekes, 
128  Cal.  270;  49  L.  R.  A.  138;  60  Pac.  867. 

Presumptions  arising  from  husband's 
abandonment  of  wife.  There  is  a  pre- 
sumption that  there  was  an  intent  to  de- 
sert, where  there  is  proof  of  prolonged 
abandonment  without  apparent  cause 
(Morrison  v.  Morrison,  20  Cal.  431);  and 
there  is  a  presumption  that  a  husband, 
who  took  his  demented  wife  from  an  in- 
sane asylum  to  another  state,  where  he 
deserted  her,  destitute,  did  so  that  her 
identitj'  should  be  lost,  and  that  she  might 
DO  longer  be  a  charge  upon  him  (St.  Vin- 
cent's Institution  v.  Davis,  129  Cal.  20; 
61  Pac.  477);  and  that  where  a  husband 
abandons  his  wife,  he  consents  to  her  act- 
ing as  a  feme  sole.  Lawrence  v.  Spear,  17 
Cal.  421. 

Divorce.  There  is  a  presumption  that 
charges  made  in  a  complaint,  in  an  action 
for  divorce,  are  untrue,  where  the  action 
is  voluntarily  dismissed  by  the  plaintiff 
(Cooper  V.  Cooper,  88  Cal.  45;  25  Pac. 
1062) ;  but  there  is  no  presumption  that 
there  was  connivance,  collusion,  or  con- 
donation of  the  offense  or  full  acquies- 
cence in  the  same,  from  unreasonable 
lapse  of  time  in  beginning  action  for  di- 
vorce, where  there  was  willful  desertion 
on  the  part  of  the  defendant.  Thomson  v. 
Thomson,  121  Cal.  11;  53  Pac.  403. 

Advancement  to  child.  There  is  a  pre- 
sumption that  a  purchase  of  property  by 
a  parent,  in  the  name  of  his  child,  is  an 
advancement.    Russ  v.  Mebius,  16  Cal.  350. 

Support  of  step-children.  There  is  a 
presumption  that  children  of  a  divorced 
father,  taken  into  the  home  of  their  step- 
father, the  husband  of  their  mother,  are 
supported  by  the  step-father  as  a  parent, 
and  neither  are  they  nor  is  their  father 
liable  to  him  for  their  support.  McKay  v. 
McKay,  125  Cal.  65;  57  Pac.  677. 

Adoption-  There  is  no  presumption  that 
minor  children  ]i\ing  with  a  man,  who  is 
not    their    father,    have    been    adopted    by 


him.  Estate  of  Romero,  75  Cal.  379;  17 
Pac.  434. 

Guardianship.  There  is  no  presumption 
that  an  order  revoking  letters  of  guardian- 
ship was  made  on  the  ground  that  the 
guardian  was  an  unsuitable  person,  where 
the  letters  were  revoked  on  the  sole  ground 
of  want  of  jurisdiction  (Guardianship  of 
Eaynor,  74  Cal.  421;  16  Pac.  229);  nor  is 
there  a  presumption  that  a  guardian  ad 
litem  was  appointed,  where  the  probate 
record  shows  that  an  attorney  was  ap- 
pointed, to  represent  minor  heirs  on  pro- 
ceedings begun  by  the  administrator. 
Townsend  v.  Tallant,  33  Cal.  45;  91  Am. 
Dec.  617. 

Agency.  There  is  a  presumption  that  an 
agent,  constructively  a  trustee,  redeems  or 
purchases  with  funds  of  the  estate  (De 
Mallagh  v.  De  Mallagh,  77  Cal.  126;  19 
Pac.  256);  but  there  is  no  presumption  that 
the  duties  of  an  agent  in  procuring  a  note 
and  mortgage  are  of  such  a  character  as 
to  prevent  him  from  contracting  in  rela- 
tion to  the  mortgaged  property  (McCarthy 
V.  White,  21  Cal.  495;  82  Am.  Dec.  754)'; 
nor  is  there  a  presumption  that  an  agent 
used  his  own  funds  in  relation  to  the 
subject-matter  of  the  agency.  De  Mallagh 
V.  De  Mallagh,  77  Cal.  126;  19  Pac.  256. 
There  is  a  presumption  that  the  wife  is  the 
agent  of  the  husband  in  the  purchase  of 
supplies  needed  in  the  conduct  of  their 
common  domestic  establishment  (Chaffee  v. 
Browne,  109  Cal.  211;  41  Pac.  1028);  and 
there  is  a  i)resumption  that  where  a  hus- 
band deals  with  property  as  his  own,  which 
his  wife  had  purchased  in  her  own  name, 
and  paid  for,  in  part,  with  money  borrowed 
by  her,  either  the  wife  had  authority  to 
contract  the  loan,  or  the  husband  has  since 
ratified  the  transaction  and  agreed  to  be 
bound  by  it  (Althof  v.  Conheim,  38  Cal. 
230;  99  Am.  Dec.  363);  but  there  is  no  pre- 
sumption that  the  husband  is  the  agent  of 
the  wife,  in  regard  to  her  separate  prop- 
erty, by  virtue  of  his  relation  to  her  as 
husband.  Greiuer  v.  Greiner,  58  Cal.  115; 
Emerson  v.  Bergin,  71  Cal.  335;  12  Pac. 
242;  Mesnager  v.  Engelhardt,  108  Cal.  68; 
41  Pac.  20;  Williams  v.  Tam,  131  Cal.  64; 
63  Pac.  133;  Wagoner  v.  Silva,  139  Cal. 
559;  73  Pac.  433. 

Resulting  trust.  A  resulting  trust 
springs  from  a  presumption  of  law.  Plass 
V.  Plass,  122  Cal.  3;  54  Pac.  372.  There  is 
a  presumption  that  where  a  conveyance  is 
made  of  land  or  other  property,  without 
consideration  expressed  or  implied,  or  any 
distinct  use  or  trust  stated,  it  is  held  by 
the  grantee  for  the  benefit  of  the  grantor, 
as  a  resulting  trust  (Russ  v.  Mebius,  16 
Cal.  350) ;  and  there  is  a  presumption  that 
where,  in  the  purchase  of  real  estate,  one 
person  pays  the  consideration  and  another 
takes  the  title,  a  trust  results  in  favor  of 
the  person  paying  the  consideration.     Hid- 
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den    V.    Jordan,    21    Cal.    92;    Millard    v. 
Hathaway,   27   Cal.   119;    Somers   v.   Over- 
hulser,  67  Cal.  237;  7  Pac.  645;  Hellman  v. 
Messmer,  75  Cal.  166;  16  Pac.  766;  Thomas 
V.  .Jameson,  77  Cal.  91;  19  Pac.  177.     When 
a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  is  paid  by  or 
for  another,  the  presumption  of  a  trust  in 
favor  of  the  person  by   or  for   whom  the 
payment  is  made  may  be  rebutted  by  evi- 
dence   showing    a    different    intention    be- 
tween him  and  the  grantee.   Tryon  v.  Hun- 
toon,  67  Cal.  325;  7  Pac.  741.    There  is  no 
presumption  of  a  resulting  trust,  where  a 
conveyance    is    made    to    any    person    for 
whom  the  person  paying  the  consideration 
is    under    some    natural,    moral    or    legal 
obligation   to   provide.     Hamilton   v.   Hub- 
bard, 134  Cal.  603;  65  Pac.  321;  66  Pac.  860. 
Innkeepers.      There     is     a     presumption 
that  a  person  who  is  received  at  a  public 
inn   goes  there   as  a   guest,   and   not   as   a 
boarder  (Fay  v.  Pacific  Improvement  Co., 
93  Cal.  253;  27  Am.  St.  Rep.  198;  16  L.  R. 
A.   188;   26  Pac.   1099;   28   Pac.  943) ;   and 
there  is  a  presumption  that  the  deposit  of 
money   or   articles   of   value   with   an   inn- 
keeper is  to  enable  the  latter  to  give  that 
care  and  security  to  the  property  which  is 
required    of    him    by    law.     Pinkerton    v. 
Woodward.  33  Cal.  557;  91  Am.  Dec.  657. 

Undue  influence  in  relations  of  trust  and 
confidence.      There    is    a    presumption    in 
everv  transaction  between  persons  stand- 
ing in  the  relation  of  trust  and  confidence, 
that   he   who   held   an    influence   over   the 
other  exercised  it  unduly  to  his  own   ad- 
vantage (Ross  v.  Conway,  92  Cal.  632;  28 
Pac.  785;   Soberanes  v.  Soberaues,  97  Cal. 
140;  31  Pac.  910);  the  law,  from  considera- 
tions of  public  policy,  presuming  all  such 
transactions  to  have  been  induced  by  un- 
due  influence.    Brison   v.    Prison,    75    Cal. 
525;    7    Am.    St.    Rep.    189;    17    Pac.    689. 
There  is  a  presumption  of  undue  influence, 
where  the  confidence  existing  between  the 
spouses  is  subsequently  violated  or  abused 
(Brison  v.  Brison,  90  Cal.  323;  27  Pac.  186; 
Dimond  v.  Sanderson,  103  Cal.  97;  37  Pac 
189);  and  also  where  the  husband  procures 
a  transfer  to  himself  of  his  wife's  separate 
l)ropertv,    without    any    pecuniary    advan- 
tacre  to'  the  wife   (DoUiver  v.  Dolliver,  94 
("al.  642;  30  Pac.  4);  but  there  is  no  pre- 
sumption of  undue  influence  from  the  mere 
marital  relation  of  the  parties  (Dimond  v. 
Sanderson,  103  Cal.  97;  37  Pac.  189);   nor 
is     the     presumption     of     undue     influence 
raised,  where  the  wife  conveys  real  prop- 
erty  to  the  husband,  from   mere  proof  ot 
the  marital  relation  and  want  of  considera- 
tion   (Yordi   v.  Yordi,  6   Cal.    App.   20;    Jl 
Pac.   348);   nor  is  there  a  presumption  of 
undue   influence   in   case   of   a   conveyance 
from  one  spouse  to  the  other   (Tillaux  v. 
Tillaux,  115  Cal.  663;  47  Pac.  691);  nor  is 
there  a  presumption   that   a   deed  from   a 


husband  to  his  wife  was  procured  by  fraud 
or   undue   influence    (Sheehau   v.   Sullivan, 
126   Cal.   189;   58   Pac.   543;   McDougall   v. 
McDougall,    135    Cal.    316;    67    Pac.    778); 
nor  that  a  note  from  a  husband  to  his  wife 
was  obtained  by  undue  influence  (Dimond 
V.   Sanderson,   103   Cal.   97;   37   Pac.    189); 
nor  that  a  wife  exercised  undue  influence 
over  her  husband,  from  the  fact  that  the 
will  was  in  her  favor  (Estate  of  Donovan, 
140   Cal.   390;    73   Pac.   1081);    nor   that   a 
contract   entered  into  between   a  husband 
and   his   wife   was   obtained   by   undue  in- 
fluence on  the  part  of  the  wife   (Stiles  v. 
Cain,  134  Cal.  170;  66  Pac.  231);  nor  that, 
because  a  wife  has  ample  opportunity  and 
inducement  to  exert  undue  influence  over 
her  husband,   she  has   done   so    (Estate   of 
Donovan,  140  Cal.  390;  73  Pac.  1081);  nor 
that   a  testator  was  unduly  influenced  in 
making   a    will,   from   the    mere   fact   that 
provision  is  made  therein  for  one  occupy- 
ing a  fiduciary  relation  to  him  (Estate  of 
Packer,   164  Cal.   525;   129  Pac.   778);   nor 
that  undue  influence  was  exercised,  where 
the    principal    beneficiary    under    the    will 
was  a  partner  of  the  testator  both  at  the 
time    of    his    death    and    for    many    years 
previous  thereto.   Estate  of  Brooks,  54  Cal. 
471. 

Sanity  and  competency.  There  is  a  pre- 
sumption that  a  person  is  sane,  until  the 
contrary  is  shown  (People  v.  Myers,  20 
Cal.  518;  People  v.  McNulty,  93  Cal.  427; 
26  Pac.  597;  29  Pac.  61);  and  that  every 
person  possesses  a  sound  and  disposing 
mind  (Estate  of  Wilson,  117  Cal.  262;  49 
Pac.  172;  Estate  of  Latour,  140  Cal.  414; 
73  ipac.  1070;  74  Pac.  441);  and  that  a 
testator  was  mentally  competent  at  the 
time  he  executed  his  last  will  and  testa- 
ment. Panaud  v.  Jones,  1  Cal.  488;  Estate 
of  Nelson,  132  Cal.  182;  64  Pac.  294. 

Wills.  There  is  a  presumption  that  the 
requisites  of  the  law  were  observed  in  the 
execution  of  a  will,  where  the  subscribing 
witnesses  are  forgetful  of  any  essential 
fact  or  are  dead  (Estate  of  Tyler,  121  Cal. 
405;  53  Pac.  928);  and  while  there  is  a 
presumption  that  it  was  the  intention  of 
the  testator  to  dispose  only  of  his  own 
moiety  of  community  property  (Estate  ot 
Smith,  108  Cal.  115;  40  Pac.  1037;  Estate 
of  Lynch,  142  Cal.  373;  75  Pac.  1086);  yet 
this  presumption  cannot  prevail  against 
the  unequivocal  intention  expressed  in  the 
will.  Estate  of  Smith,  108  Cal.  115;  40  Pac. 
1037.  There  is  a  jiresumption  that  gr.ind- 
children,  not  mentioned  in  the  will  of  the 
testator,  are  forgotten,  although  their 
mothers  are  mentioned  (Estate  of  Salmon, 
107  Cal.  614;  48  Am.  St.  Rep.  164;  40  Pac. 
1030) ;  and  also  that  a  testator  intended  that 
the  final  distribution  of  his  property  should 
be  made  at  the  time  of  his  death  (Estate 
of  Hopper,  66  Cal.  80;  4  Pac.  984),  and  also 
of  the  revocation  of  a  will,  from  the  act  of 
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marriage  subsequently.  Sanders  v.  Simcich, 
65  Cal.  50;  2  Pae.  741.  All  presumptions 
are  in  favor  of  a  will,  upon  a  contest  there- 
of, in  the  absence  of  proof  (Estate  of  Mc- 
Devitt,  95  Cal.  17;  30  Pac.  101);  but  there 
is  a  presumption  against  a  will,  where  the 
testator  is  weak  physically  and  mentally, 
and  those  having  exclusive  access  to  him 
have  procured  an  unnatural  will;  or  where 
the  beneficiaries,  or  the  parties  instru- 
mental in  having  the  will  executed,  sustain 
confidential  relations  to  him  (Estate  of 
McDevitt,  95  Cal.  17;  30  Pac.  101);, and 
there  is  a  presumption  that  a  testator,  at 
the  time  of  making  a  codicil,  used  the 
terms  therein  with  reference  to  the  pro- 
visions of  the  will  as  they  would  be  con- 
strued under  the  facts  then  existing  (Es- 
tate of  Ladd,  91  Cal.  670;  30  Pac.  99);  but 
there  is  no  presumption  that  a  testator 
used  the  word  "advancements,"  in  his  will, 
in  any  other  than  its  technical  and  popular 
sense  (Estate  of  Zeile,  74  Cal.  125;  15  Pac. 
455);  nor  that  a  substituted  legacy  was 
given  in  lieu  of  a  life  estate.  Estate  of  De 
Laveaga,  119  Cal.  651;  51  Pac.  1074.  There 
is  a  presumption  that  the  residue  of  an 
estate,  distributed  for  charitable  purposes, 
is  less  than  one  third  of  the  distributable 
portion  of  the  estate  (Estate  of  Bates,  105 
Cal.  646;  38  Pac.  941);  and  there  is  a  pre- 
sumption that  a  testator  died  intestate,  so 
far  as  a  post-testamentary  child,  not  pro- 
vided for,  is  concerned.  Smith  v.  01m- 
stead,  88  Cal.  582;  22  Am.  St.  Eep.  336;  12 
L.  E.  A.  46;  26  Pac.  521;  Estate  of  Smith, 
145  Cal.  118;  78  Pac.  369. 

Income  from  money  of  estate.  There  is 
a  presumption  that  money  belonging  to  the 
estate  of  a  deceased  person  is  earning 
something,  which  the  residuary  legatee 
ought  not  to  get  at  the  expense  of  a 
special  legatee.  Estate  of  Williams,  112 
Cal.  521;  53  Am.  St.  Rep.  224;  44  Pac.  80S. 

Allowance  of  claims  against  estate. 
There  is  a  presumption  that  where  claims 
against  an  estate  were  allowed  as  pre- 
sented, they  were  allowed  upon  vouchers 
and  proofs  satisfactory  to  the  adminis- 
trator and  the  court.  Estate  of  Swain,  67 
Cal.  637;  8  Pac.  497;  Estate  of  More,  121 
Cal.  635;  54  Pac.  148. 

Arbitrators'  intention.  There  is  a  pre- 
sumption that  arbitrators  intended  to  de- 
cide according  to  law,  where  they  state  the 
reason  for  their  award.  Muldrow  v.  Norris, 
2  Cal.  74;  56  Am.  Dec.  313. 

Disqualification  of  judge.  There  is  no 
presumption  that  a  judge  is  disqualified. 
Dakan  v.  Superior  Court,  2  Cal.  App.  52; 
82  Pac.  1129. 

Indictments.  It  must  clearly  appear 
upon  the  face  of  an  indictment  that  a 
crime  has  been  committed;  if  the  facts 
stated  may  be  true,  and  yet  may  or  may 
not  constitute  a  crime,  the  presumption  is 
that  no  crime  has  been  charged.  People  v. 
Simptou,  133  Cal.  367;  65  Pac.  834. 


Character  of  accused.  There  is  a  pre- 
sumption that  a  person  accused  of  crime 
possesses  a  character  ordinarily  fair,  until, 
by  introducing  testimony  in  reference 
thereto,  he  elects  to  put  it  distinctly  in 
issue.  People  v.  Fair,  43  Cal.  137;  and  see 
People  V.  .Johnson,  61  Cal.  142;  People  v. 
Wallace,  89  Cal.  158;  26  Pac.  650;  People 
V.  Cowgill,  93  Cal.  596;  29  Pac.  228. 

Attachments.  There  is  a  presumption 
that  an  undertaking  on  attachment  was 
executed  with  reference  to  the  provisions 
of  the  statute,  and  as  a  security  for  the 
satisfaction  of  the  judgment  (Heynemann 
v.  Eder,  17  Cal.  433);  and  also  that  a 
sheriff  exceeds  his  authority  and  violates 
his  duty,  where,  on  ascertaining  that  at- 
tached property  is  exempt  from  execution, 
he  refuses  to  release  it  without  an  under- 
taking.    Servanti  v.  Lusk,  43  Cal.  238. 

Publication  of  summons.  There  is  a  pre- 
sumption that  affidavit  and  order  for  pub- 
lication of  summons  were  all  that  the  law 
required,  when  they  were  made  (Hahn  v. 
Kelly,  34  Cal.  391; "94  Am.  Dec.  742);  and 
that  legal  service  of  summons  by  publica- 
tion was  made,  although  the  proof  fails  to 
show  it,  or  tends  to  show  the  contrary 
(Hahn  v.  Kelly,  34  Cal.  391;  94  Am.  Dec. 
742);  and  that  service  by  publication  was 
made  under  a  proper  order,  where  the 
judgment  recites  that  the  defendant  had 
been  dulj'  and  regularly  summoned,  and 
the  record  contains  an  affidavit  of  publica- 
tion of  the  summons,  and  of  a  deposit  of  a 
copv  thereof  in  the  post-office.  Sichler  v. 
Look,  93  Cal.  600;  29  Pac.  220;  Dowling  v. 
Comerford,  99  Cal.  204;  33  Pac.  853; 
Houghton  V.  Tibbets,  126  Cal.  57;  58  Pac. 
318. 

Consent  to  action  or  procedure.  There  is 
a  presumption  that  an  action  regularly  in- 
stituted by  an  attorney  is  with  the  consent 
of  the  plaintiff  (Boston  Tunnel  Co.  v.  Mc- 
Kenzie,  67  Cal.  485;  8  Pac.  22);  and  that 
time  was  extended  by  consent,  where  the 
transcript  does  not  show  that  objection 
was  made  to  hearing  motion  for  new  trial 
on  ground  that  it  was  not  made  in  time 
(Patrick  v.  Morse,  64  Cal.  462;  2  Pac.  49); 
and  that  an  order  striking  out  a  notice  of 
motion  for  a  new  trial  was  made  by  con- 
sent, if  there  is  no  statement  in  the  record 
showing  the  contrary.  Wilson  v.  Dough- 
erty, 45  Cal.  34. 

Appearance.  There  is  a  presumption 
that  where  an  attorney  appears  to  a  mo- 
tion, he  appears  to  oppose,  and  not  to  con- 
sent to,  the  order  sought  by  the  motion 
(Borkheim  v.  North  British  etc.  Ins.  Co., 
38  Cal.  623) ;  but  there  is  no  presumption 
that  a  defendant  appeared,  who  was  not 
regularly  served  with  summons,  because  a 
continuance  was  ordered  after  a  default 
had  been  taken.  Norblett  v.  Farwell,  38 
Cal.  155. 

Representation  by  attorney.  There  is  no 
presumption    that    the    defendants    in    aa 


1981 


PRESUMPTIONS. 


§1959 


action  were  represented  by  an  attorney, 
from  the  fact  that  judgment  was  entered 
by  default,  and  on  an  amended  complaint. 
Peoi>le  V.  Mariposa  Company,  39  Cal.  683. 

Attorney's  authority  to  act  for  litigant. 
There  is  a  presumption  that  an  attorney, 
appearing  and  acting  for  a  defendant 
jToperly  served,  had  authority  so  to  do. 
Pacific  Paving  Co.  v.  Vizelich,  141  Cal.  4; 
74  Pac.  352;  Clark  v.  Willett,  35  Cal.  534; 
Garrison  v.  McGowan,  48  Cal.  592. 

Complaint.  Presumptions  of  law  need 
not  be  averred  in  a  complaint.  Henke  v. 
Eureka  Endowment  Ass'n,  100  Cal.  429; 
34  Pac.  1089.  There  is  a  presumption  that, 
as  against  the  plaintiff,  his  complaint  cor- 
rectly states  the  contract  which  was  the 
cause  of  action  (.Tohnson  v.  Moss,  45  Cal. 
515);  and  that  an  original  complaint  pre- 
sented the  same  issues  as  an  amended  com- 
plaint, and  that  the  findings  respond  to  the 
original  complaint  (Collins  v.  Gray,  3  Cal. 
App.  723;  86  Pac.  983);  and  where  a  com- 
plaint, in  an  action  to  quiet  title,  avers 
that  plaintiff  had  title  up  to  a  certain  day, 
that  he  parted  with  title  on  that  day 
(Ronton  v.  Gibson,  14S  Cal.  650;  84  Pac. 
186);  and  that  where  a  complaint  is  in- 
definite, but  is  aided  by  setting  forth,  in 
hffic  verba,  the  bill  of  sale,  the  plaintiff 
knows  what  was  intended  by  his  own  ac- 
count.   Cochran  v.  Goodman,  3  Cal.  244. 

Pleading.     There  is  a  presumption  that 
the   allegations  in   a  pleading  by  the   de- 
fendant, of  facts  constituting  a  mere   de- 
fense or  counterclaim,  are  denied,  although 
the    pleading;   is    denominated   by   him   on 
cross-complaint.    Pfister  v.  Wade,   69  Cal. 
133;   10  Pac.  369.     A  defendant  is  not  at 
liberty  to  answer  any  allegation  for  want 
of  information  or  belief  upon  the  subject, 
suiScient  to  enable  him  to  answer  it,  when 
he  may  be  presumed  to  know,  or  when  he 
is  aware,  before  answering,  that  be  has  the 
means  of  ascertaining  whether  such  allega- 
tion is  true.    Mulcahy  v.  Buckley,  100  Cal. 
484;  35  Pac.  144;  Curnow  v.  Hapoy  Vr\lley 
Blue  Gravel  etc.   Co.,  68  Cal.   262;   9  Pac. 
149;  Brown  v.  Scott,  25  Cal.  189;  Kuhland 
V.  Sedgwick,  17  Cal.  123;  Ord  v.  Steamer 
Uncle  Sam,  13  Cal.   370.     There  is  a  pre- 
sumption that  an  agreement,  alleged  in  an 
answer  to  be  in  writing,  will  be  proved  to 
be  in  writing  (Bradford  Investment  Co.  v. 
Joost,  117  Cal.  204;  48  Pac.  1083) ;  but  there 
is  no  presumption  that  a  party  withdrew 
cr  waived  a  defense  which  he  had  pleaded, 
simply  because  the  jury  failed  to  find  upon 
it.     People  V.  Fuqua,  61  Cal.  377. 

Judicial  knowledge.  There  is  no  pre- 
sumption that  the  courts  of  this  country 
are  acquainted  with  or  have  judicial  knowl- 
edge of  any  foreign  law.  Wickersham  v. 
Johnston.  104  Cal.  407;  43  Am.  St.  Rep. 
118;  38  Pac.  89. 

Witnesses.  There  is  a  presumption  that 
a  witness  willfully  false  in  a  material  part 
of    his    testimony-,     is    to    be    distrusted. 


White  V.  Diaher,  67  Cal.  402;  7  Pac.  826; 
People  V.  Arlington,  131  Cal.  231;  63  Pac. 
347. 

Depositions.  There  is  a  presumption, 
where  it  appears  from  the  record  that 
there  was  a  certificate  to  the  deposition, 
that  it  was  in  due  form,  although  such 
certificate  was  omitted  from  the  bill  of  eXj 
ceptions  (People  v.  Moran,  144  Cal.  48;  77 
Pac.  777);  and  there  is  a  presumption, 
upon  appeal,  that  a  deposition  contained  a 
certificate  and  signature,  where  the  record 
doe#  not  show  to  the  contrary  (People  v. 
Grundell,  75  Cal.  301;  17  Pac_  214);  and 
that  the  notice  of  the  taking  of  a  deposi- 
tion, and  the  certificate  of  the  notary 
thereto,  were  in  due  form,  and  stated  the 
name  of  the  witness  correctly,  where  they 
are  not  set  out  in  the  record,  although  the 
indorsement  of  the  notary,  on  the  envelope 
containing  the  deposition,  showed  a  mis- 
nomer of  the  witness.  Wise  v.  Collins,  121 
Cal.  147;  53  Pac.  640. 

Instruction  as  to  presumption.    Presump- 
tions   of    fact    fall    within    the    exclusive 
province   of  the  jury,  and  it  is  therefore 
erroneous  for  the  court  to  charge  the  jury 
that  the  existence  of  a  fact  developed  i" 
the  evidence  raises  a  reasonable  presump- 
tion   of    the    existence    of    another    fact. 
People  V.  Walden,  51  Cal.  588;  Helbing  v. 
Svea  Ins.  Co.,  54  Cal.  156;  35  Am.  Rep.  72; 
People  v.  Mitchell,  55  Cal.  236;  People  v. 
Messersmith,   61   Cal.   246;   People   v.   Wil- 
liams,  73   Cal.   531;    15   Pac.   97;    Scott   v. 
Wood,  81  Cal.  398;  22  Pac.  871;  Kauffman 
V.  Maier,  94  Cal.  269;  18  L.  R.  A.  124;  29 
Pac.   4S1.     The   court   cannot  instruct  the 
jury   that   any   fact  is   an   inference   from 
another  fact,  but  it  is   authorized   to   de- 
clare   a    presumption    of    law.     People    v. 
Riley,  75  Cal.  98;   16  Pac.  544.     Error,  if 
any,  in  giving  an  instruction  that  a  pre- 
sumption is  disputable,  is  not  ground  for 
reversal,   where   the   jury   could   not   have 
been  misled.    Hill  v.  Finigan,  77  Cal.  267; 
11  Am.  St.  Rep.  279;  19  Pac.  494.     It  may 
require  more  evidence  to  overthrow  a  pre- 
sumption  that   one  has   not   committed   an 
affirmative    or   positive   and   active   fraud, 
than    that    he    has    not   denied    an   honest 
debt;  but  such  a  difference  should  be  called 
to  the  attention  of  the  jury  in  language  of 
careful  discrimination,  lest  they  should  be 
led  to  the  belief  that  a  mere  preponderance 
of  evidence  will  not  justify  a  verdict  of 
guilty  of  fraud  in  a  civil  case.     BuUard  v. 
ilis  Creditors,  56  Cal.  600. 

Waiver  of  findings.  There  is  a  presump- 
tion that  findings  were  waived,  where  the 
record  does  not  show  to  the  contrary. 
Mulcahy  v.  Glazier,  51  Cal.  626;  Smith  v. 
Lawrence,  53  Cal.  34;  Goyhinech  v.  Goyhi- 
nech,  80  Cal.  410;  22  Pac.  175. 

Purchase  at  sheriff's  sale.  There  is  a 
presumption,  where  the  plaintiff  in  an  ac- 
tion of  foreclosure  purchases  the  propert}' 
at  sheriff's  sale,  that  he  bought  with  full 
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knowledge  of  all  defects  in  the  proceedings 
relating  to  service  of  summons.  Steinbach 
V.  Leese,  27  Cal.  295. 

Notices.  There  is  a  presumption  that 
service  of  notice  of  appeal  was  made  on 
day  of  filing,  where  the  notice  was  in- 
dorsed as  served  on  a  certain  day,  and 
service  thereof  was  admitted,  underneath 
the  indorsement  of  filing  (People  v.  Ah 
Yute,  56  Cal.  119);  but  there  is  no  pre- 
sumption that  notice  of  motion  for  new 
trial  was  given  or  waived,  from  the  naked 
fact  that  a  statement  or  affidavits  were 
filed,  where  the  motion  was  denied.  Dom- 
inguez  v.  Maseotti,  74  Cal.  269;  15  Pac.  773. 

Grounds  for  motion.  There  is  a  pre- 
sumption that  a  party  moving  for  a  non- 
suit on  a  specific  ground,  waives  all  other 
grounds  (Mateer  v.  Brown,  1  Cal.  221;  52 
Am.  Dec.  303;  People  v.  Banvard,  27  Cal. 
470) ;  and  that  an  order  was  granted  upon 
both  of  two  grounds  in  the  motion,  where 
it  is  silent  as  to  which  ground.  Onesti  v. 
Freelon,  61  Cal.  625. 

Rules  of  court.  There  is  no  presumption 
of  the  existence  of  a  rule  of  the  trial  court 
which,  in  effect,  would  operate  to  deny  to 
a  party  a  substantial  right,  where  it  does 
not  appear  in  the  record.  Warden  v.  Men- 
docino County,  32  Cal.  655. 

Injury  to  litigant.  Every  error  in  the 
court  below  is  prima  facie  an  injury  to  the 
party  against  whom  it  is  made.  Jackson  v. 
Feather  Eiver  etc.  Water  Co.,  14  Cal.  18; 
Lallv  V.  Wise,  28  Cal.  539;  Norwood  v. 
Kentfield,  30  Cal.  393;  Duff  v.  Duff,  71  Cal. 
513;  12  Pac.  570;  Cleary  v.  City  Railroad 
Co.,  76  Cal.  240;  18  Pac.  269;  Hausman  v. 
Hausling,  78  Cal.  283;  20  Pac.  570;  Storch 
V.  McCain.  85  Cal.  304;  24  Pac.  639;  People 
V.  Ah  Own,  85  Cal.  580;  24  Pac.  780; 
Blakelv  v.  Blakely,  89  Cal.  324;  26  Pac. 
1072;  Thelin  v.  Stewart,  100  Cal.  372;  34 
Pac.  861;  People  v.  Richards,  136  Cal.  127; 
68  Pac.  477.  There  is  a  presumption  that 
error  in  the  admission  of  testimony  is  in- 
jurious to  the  adverse  party  (Leonard  v. 
Kingsley,  50  Cal.  628;  Hausman  v.  Haus- 
ling, 78  Cal.  283;  20  Pac.  570;  People  v. 
Smith,  93  Cal.  445;  29  Pac.  64);  and  that 
incompetent  evidence,  bearing  upon  a  main 
point  in  controversy,  caused  an  injury  to 
the  opposite  party  (Smith  v.  Westerfield, 
88  Cal.  374;  26  Pac.  206);  and  that  testi- 
mony introduced  at  the  trial  worked  no 
injury  to  the  defendant,  where  it  is  not 
contained  in  the  record  (People  v.  Brother- 


ton,  44  Cal.  388) ;  and  that  where  an  at- 
torney changes  sides  in  the  same  suit, 
though  at  different  trials,  injury  results 
at  the  subsequent  trial  to  his  client  in 
the  former  trial.  Weidekind  v.  Tuolumne 
County  Water  Co.,  74  Cal.  386;  5  Am.  St. 
Rep.  445;  19  Pac.  173. 

Jury  may  find  against  presumptions 
when.  Where  the  law  declares  certain 
facts  merely  presumptive  evidence  of 
fraud,  the  jury  may  find  against  such  pre- 
sumption. Billings  V.  Billings,  2  Cal.  107; 
56  Am.  Dee.  319. 

No  presumption  when  facts  proved. 
Presumptions  are  only  indulged  to  sup- 
ply the  absence  of  facts:  there  can  be  no 
presumption  against  ascertained  and  es- 
tablished facts.  Nieto  v.  Carpenter,  21 
Cal.  455. 

Contents  of  lost  or  destroyed  records. 
There  is  a  presumption  that,  after  the 
lapse  of  eight  years  since  letters  testa- 
mentary issued,  the  petition,  lost  or  de- 
stroyed, contained  a  statement  of  the 
necessary  jurisdictional  facts.  Will  of 
Warfield,  22  Cal.  51;  83  Am.  Dec.  49;  and 
see  Townsend  v.  Tallant,  33  Cal.  45;  91 
Am.  Dec.  617. 

Contents  of  statement  on  appeal.  There 
is  a  presumption  that  the  statement  on 
appeal  contains  all  the  evidence  upon  the 
point  specified,  although  not  so  shown  af- 
firmatively by  the  record  (Ringgold  v. 
Haven,  1  Cal.  108;  Hidden  v.  Jordan,  28 
Cal.  301;  Smith  v.  Athern,  34  Cal.  506; 
Clark  V.  Gridley,  35  Cal.  398;  Judson  v. 
Lyford,  84  Cal.  505;  24  Pac.  286);  and  that 
the  statement  does  not  contain  all  of  the 
testimony,  nor  any  testimony,  upon  points 
not  specified  (Hidden  v.  Jordan,  28  Cal. 
302);  but  there  is  no  presumption  that 
where  the  settled  statement  purports,  in 
express  terms,  to  set  forth  all  the  evidence, 
there  was  any  other.  Smith  v.  Athern,  34 
Cal.  506. 

Dicta  by  appellate  court.  There  is  a 
presumption  that  the  discussion  and  de- 
termination, in  an  opinion  of  the  appel- 
late court,  of  other  points,  not  tending  to 
the  decision  of  the  point  upon  which  the 
appeal  was  disposed  of,  are  dicta.  Mul- 
ford  V.  Estudillo,  32  Cal.  131. 

Presumption  as  to  sufficiency  of  com- 
plaint on  assigned  instrument.  See  note 
post,  §  193H. 

Presumpticn  as  basis  of  presumption.  See  note 
10  Ann.   Cas.   1096. 


§  1960.     When  an  inference  arises.     An  inference  must  be  founded : 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  M^arranted  by  a  consideration 
of  the  usual  propensities  or  passions  of  men,  the  particular  propensities  or 
passions  of  the  person  whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 
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tiegislatlon  8  1960.      Enacted   Mar.-h   11,1873. 

Inferences  from  conduct  and  statements 
of  accused.  Such  inferences  as  are  war- 
ranted by  the  evidence,  comsidered  in  the 
light  of  human  experience,  may  be  drawn 
by  the  jury  from  evidence  of  the  conduct, 
acts,  and  statements  of  a  person  under 
arrest  for  a  crime.  People  v.  Klster,  2  Cal. 
LTnrep.  315;  3  Pac.  884. 

Chastity.  There  may  be  an  inference, 
by  the  jury,  of  the  chastity  of  a  woman; 
anti,  in  the  abseuce  of  evidence  to  the 
contrary,  they  should  so  infer.  People  v. 
O'Brien,  130  Cal.  1;  62  Pac.  297. 

Prior  habits  of  drunkenness.  In  an  ac- 
tion to  set  aside  a  deed  procured  by  fraud, 
an  objection  that  evidence  was  allowed  as 
to  the  drunken  habits  and  condition  of 
the  grantor  at  periods  of  from  seventeen 
to  twelve  years  prior  to  the  date  of  the 
transaction,  goes  rather  to  the  weight  than 

§  1961.  Presumptions  may  be  controverted,  when.  A  presumption  (un- 
less declared  by  law  to  be  conclusive)  may  be  controverted  by  other  evi- 
dence, direct  or  indirect ;  but  unless  so  controverted  the  jury  are  bound  to 
find  according  to  the  presumption. 


to  the  admissibility  of  the  testimony. 
Donnelly  v.  Bees,  141  Cal.  56;  74  Pac.  433. 

Malice.  Malice  may  be  inferred  from 
the  intrinsic  evidence  of  malice  which  a 
publication  affords;  but  that  question  is 
for  the  jurv.  Davis  v.  Hearst,  160  Cal. 
166;  116  Pac'.  530. 

Guilt.  An  inference  of  guilt  cannot  be 
drawn  from  a  statement  evincive  of  inno- 
cence; nor  from  silence,  where  a  person 
is  not  bound  to  speak;  nor  from  refusal 
to  answer  unauthorized  questions  touching 
a  charge  against  him,  which,  under  the 
circumstances,  called  for  no  replv.  People 
v.  Elster,  2  Cal.  Unrep.  315;  3  Pac.''884. 

Inferences  as  evidence.  Disputable  in- 
ferences or  presumptions,  while  evidence, 
are  evidence  the  weakest  and  least  satis- 
factory. Savings  etc.  Society  v.  Burnett, 
106  Cal.  514;  39  Pac.  922. 


Legislatioa  8  1961.      Enacted  March  11,  1873. 

Presumption  is  evidence.  A  disputable 
presumption  is,  in  itself,  evidence.  People 
V.  Siemsen,  153  Cal.  390;  95  Pac.  863; 
Monterey  County  v.  Gushing,  83  Cal.  507; 
23  Pac.  700;  and  see  People  v.  O'Brien,  130 
Cal.  1;  62  Pac.  297. 

Presumption  controverted  when.  The 
question  whether  a  presumption  has  been 
controverted  is  one  of  fact.  Fanning  v. 
Green,  156  Cal.  279;  104  Pac.  308. 

What  presumptions  may  be  controverted. 
The  presumption  that  a  person  is  sane  may 
be  overcome  by  proof  of  insanity;  yet,  in 
the  absence  of  evidence,  the  presumption 
of  innocence  would  not  prevail  so  as  to 
justify  a  jury  in  presuming  against  sanity. 
People  v.  Le  Doux,  155  Cal.  535;  102  Pac. 
517.  Where  the  law  makes  a  certain  fact 
a  conclusive  presumption,  evidence  to  the 
contrary  cannot  be  received;  and  the  proof 
of  any  fact  must  be  made  by  legal  evi- 
dence, subject  to  the  rules  as  to  presump- 
tions and  to  incompetency.  Estate  of 
Mills,  137  Cal.  298;  92  Am.  St.  Rep.  175; 
70  Pac.  91. 

Jury  must  find  according  to  presumption 
when.  A  presumption  is  indirect  evi- 
dence; and  if  not  controverted,  the  jury 
are  bound  to  find  according  to  the  pre- 
sumption. Monterey  County  v.  Gushing, 
83  Cal.  507;  23  Pac.  700;  and  see  People 
v.  O'Brien,  130  Cal.  1;  62  Pac.  297.  A 
presumption  may  supply  the  place  of  di- 
rect evidence;  and  if  not  controverted, 
a  court  or  jury  must  find  in  accordance 
therewith  (Estate  of  Loveland,  162  Cal. 
595;  123  Pac.  801;  Davis  v.  Crump,  162 
Cal.  513;  123  Pac.  294;  Light  v.  Stevens, 
159  Cal.  288;  113  Pac.  659;  Biekerdike  v. 
State,  144  Gal.  698;  78  Pac.  277;  Cooper  v. 


Spring  Valley  Water  Co.,  16  Cal.  App.  17; 
116  Pac.  298;  People  v.  Webster,  13  Cal. 
App.  348;  109  Pac.  637;  People  v.  Wong 
Sang  Lung,  3  Cal.  App.  221;  84  Pac.  843; 
Daneri  v.  Gazzola,  2  Cal.  App.  351;  83  Pac. 
455;  Bryan  v.  Tormey,  3  Cal.  Unrep.  85; 
21  Pac.  725) ;  but  it  is  only  where  a  pre- 
sumption is  not  controverted  by  other  evi- 
dence that  the  court  or  jury  must  find 
according  to  the  presumption.  Fanning  v. 
Green,  156  Cal.  279;  104  Pac.  308.  Dis- 
putable presumptions  are  not  controlling, 
as  a  matter  of  law,  where  controverting 
evidence  is  introduced;  in  such  a  case,  the 
fact  in  question  is  to  be  determined  by 
the  jury  upon  a  consideration  of  such  evi- 
dence, in  connection  with  the  presumption. 
People  V.  Wong  Sang  Lung,  3  Cal.  App. 
221;  84  Pac.  843. 

Presumption  of  domicile  of  wife.  It  is 
provided  by  §  129  of  the  Civil  Code,  that, 
"in  actions  for  divorce,  the  presumption 
of  law  that  the  domicile  of  the  husband 
is  the  domicile  of  the  wife  does  not  ap- 
ply"; but  in  every  case  in  which  the  wife 
is  not  expressly  allowed  by  the  statutes 
of  this  state  to  acquire  a  domicile  separate 
from  her  husband,  the  common-law  rule 
applies,  that  the  domicile  of  the  wife  is 
the  domicile  of  the  husband,  although  they 
are  in  fact  living  in  different  jurisdictions. 
Estate  of  Wickes,  128  Cal.  270;  49  L.  R.  A. 
138;  60  Pac.  867. 

Distinction  between  presumptions  and 
Inferences.    See  note  ante,  §  1958. 

Rebuttal  of  presumption  of  receipt  of  letter. 
See  note  4  Ann.  Cas.  956. 

Institution  of  legal  proceedings  as  rebutting 
presumption  of  payment  arising  from  lapse  of 
tima.     See   note    7   Ann.   Cas.    728. 

Eebuttal  of  presumption  of  receipt  of  letter. 
See   note   Ann.   Cas.    1912D,    1065. 
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§  1962.  Specification  of  conclusive  presumptions.  The  following  pre- 
sumptions, and  no  others,  are  deemed  conclusive : 

1.  A  malicious  and  guilty  intent,  from  the  deliberate  commission  of  an  un- 
lawful act,  for  the  purpose  of  injuring  another ; 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  written  instrument 
between  the  parties  thereto,  or  their  successors  in  interest  by  a  subsequent 
title ;  but  this  rule  does  not  apply  to  the  recital  of  a  consideration ; 

3.  Whenever  a  party  has,  by  his  own  declaration,  act,  or  omission,  inten- 
tionally and  deliberately  led  another  to  believe  a  particular  thing  true,  and 
to  act  upon  such  belief,  he  cannot,  in  any  litigation  arising  out  of  such  decla- 
ration, act,  or  omission,  be  permitted  to  falsify  it ; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord  at  the  time  of 
the  commencement  of  the  relation ; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not  impotent, 
is  indisputably  presumed  to  be  legitimate ; 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this  code  to  be 
conclusive;  but  such  judgment  or  order  must  be  alleged  iA  the  pleadings  if 
there  be  an  opportunity  to  do  so ;  if  there  be  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressly  made  conclusive. 

Subd.  3.  Standing  by,  etc.  Civ.  Code,  §  1709.  v.  Endieott,  6  ChI.  149;  65  Am.  Dec.  498; 
Cod"  ^'it^/^''*''*  '^"'"'^"^  landlord's  title.    Civ.        Simson  v.  Eckstein,  22  Cal.  580;  IngersoU 

V.  Truebodv,  40  Cal.  603;  Moffatt  v.  Bul- 
son,  96  Caf.  106;  31  Am.  St.  Rep.  192;  30 
Pac.  1022.  Eecitals  in  a  mortgage,  as  be- 
tween the  parties  thereto,  must  be  held  as 
true,  under  the  second  subdivision.  Wal- 
drip  V.  Black,  74  Cal.  409;  16  Pac.  226; 
Heidt  V.  Minor,  113  Cal.  385;  45  Pac.  700. 
A  recital  in  a  mortgage,  that  the  time  of 
payment  of  a  note  secured  thereby  has 
been  extended  to  a  certain  day  beyond 
the  date  specified  in  the  note  for  its  ma- 
turity, is,  as  between  the  parties  to  the 
mortgage,  conclusively  presumed  to  be 
true.  Moore  v.  Gould,  151  Cal.  723;  91 
Pac.  616.  Recitals  in  undertaking  as  to 
ownership  of  property  attached  are  con- 
clusive between  the  parties.  Pierce  v. 
Whiting,  63  Cal.  538;  Lambert  v.  Haskell, 
80  Cal.  611;  22  Pac.  327;  Alaska  Improve- 
ment Co.  V.  Hirsch,  119  Cal.  249;  47  Pac. 
124;  51  Pac.  340.  Where  a  sale  of  per- 
sonal property  is  procured  by  the  fraud 
of  the  vendee,  the  ownership  of  the  prop- 
erty is  not  changed,  unless  the  seller  in 
some  way  afterwards  ratifies  the  sale;  and 
in  the  absence  of  a  ratification,  the  seller 
may  maintain  an  action  to  recover  posses- 
sion of  the  property,  or  damages  for  its 
conversion:  the  second  subdivision  of  this 
section  does  not  apply.  Amer  v.  High- 
tower,  70  Cal.  440;  11  Pac.  697.  Where  a 
deed  conveying  property  is  not  in  the 
record,  it  cannot  be  presumed  that  it  con- 
tained any  recital  or  provision  not  neces- 
sary to  its  operation  as  a  conveyance  of 
the  parcel  of  land  conveyed  thereby.  Mof- 
fatt V.  Bulson,  96  Cal.  106;  31  Am.  St.  Rep. 
192;  30  Pac.  1022;  and  see  Chaffee  v. 
Browne,  109  Cal.  211;  41  Pac.  1028. 


Sutd.  5.     Judgments,  etc.    Ante,  §  1908. 

Decree  allowing  executors',  etc.,  accounts.  Ante, 
§  1638. 

Evidence  of  notice  on  application  for  letters  of 
administration.    Ante,  §  1376. 

Probate.    Ante.  §  1333. 

Conclusive  evidence,  generally.    Post,  §  1978. 

Legislation  §  1962.  1.  Enacted  March  11, 
1872. 

2.  Amendment  by  Stats.  1901,  p.  248;  un- 
constitutional.   See  note  ante,  §  5. 

Malicious  and  guilty  intent.  Where  the 
accused  pointed  a  loaded  pistol  directly  at 
the  face  of  the  prosecuting  witness,  and 
within  a  short  distance  of  it,  when  it  was 
jerked  down,  there  is  a  presumption  that 
the  act  was  done  with  an  unlawful  intent. 
People  V.  Wells,  145  Cal.  138;  78  Pac.  470. 
Before  the  presumption  announced  in  the 
first  subdivision  of  this  section  arises,  it 
must  be  found  as  a  fact  that  an  unlawful 
act  has  been  committed;  that  its  commis- 
sion was  deliberate;  and  that  it  was  com- 
mitted for  the  purpose  of  injuring  another. 
Davis  V.  Hearst,  160  Cal.  143;  116  Pac.  530. 
An  instruction  substantially  in  the  lan- 
guage of  the  first  subdivision  of  this  sec- 
tion is  not  erroneous.  People  v.  McGlade, 
139  Cal.  66;  72  Pac.  600;  People  v.  Botkin, 
9  Cal.  App.  244 ;  98  Pac.  861. 

Truth  of  recitals  in  written  instrument. 
The  recitals  of  a  deed,  concerning  the 
grantor's  ownership,  raise  a  conclusive  pre- 
sumption against  him,  that  he  was,  at  the 
time,  such  owner.  Shaw  v.  Caldwell,  16 
Cal.  App.  1;  115  Pac.  941.  The  general 
rule  of  law  is,  that  recitals  in  a  deed  bind 
all  persons  who  are  parties  or  privies 
thereto;  but  this  rule  does  not  extend  to 
that  which  is  a  mere  description,  or  an 
averment  which  is  not  essential.    Osborne 
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Estoppel  to  deny  recitals.  A  recital  in 
a  deed  of  trust  estops  the  beneficiary  from 
claiming  contrary  to  such  recitals,  as 
against  an  assignee  of  a  note  secured 
thereby,  although  the  assignee  made  no  in- 
quiries in  regard  thereto.  National  Hard- 
wood Co.  V.  Sherwood,  165  Cal.  1;  loO  Pac. 
881.  Where  a  mortgage  was  given  by  a 
married  woman  upon  her  separate  prop- 
erty, to  secure  her  husband's  antecedent 
debt,  without  any  new  consideration  re- 
ceived either  by  the  husband  or  the  wife, 
or  moving  from  the  creditor,  she  is  not  es- 
topped by  its  recitals.  Chaffee  v.  Browne, 
109  Cal.  211;  41  Pac.  1028;  Otto  v.  Long, 
127  Cal.  471;  59  Pac.  895;  Wright  v.  Byrne, 
129  Cal.  614;  62  Pac.  176;  McDonal  v. 
Randall,  139  Cal.  246;  72  Pac.  997. 

Consideration  clause  in  deeds.  The  con- 
sideration clause  of  a  deed  is  not  conclu- 
sive: it  estops  the  grantor  from  alleging 
that  he  executed  the  deed  without  con- 
sideration; it  cannot  be  contradicted  so  as 
to  defeat  the  operation  of  the  conveyance 
according  to  the  purposes  therein  desig- 
nated, except  upon  the  ground  of  fraud; 
but,  with  this  exception,  it  is  open  to  ex- 
planation, and  may  be  varied  bv  parol 
proof.  Coles  v.  Soulsby,  21  Cal.  47;  Peck 
V.  Vandeuberg,  30  Cal.  11;  Hendrick  v. 
Crowley,  31  Cal.  471;  Rhine  v.  Ellen,  36 
Cal.  362;  Brison  v.  Brison,  75  Cal.  525;  7 
Am.  St.  Rep.  189;  17  Pac.  689;  Carty  v. 
Connollv,  91  Cal.  15;  27  Pac.  599;  Chaffee 
V.  Browne,  109  Cal.  211;  41  Pac.  1028;  Ar- 
nold V.  Arnold,  137  Cal.  291;  70  Pac.  23. 
For  collateral  purposes  at  least,  the  real 
consideration  of  a  deed  may  be  shown  to 
be  different  from  that  expressed  therein: 
it  cannot  be  proved  that  there  was  no  con- 
sideration, for  the  purpose  of  showing  that 
no  estate  passed,  and  thereby  defeating 
the  operation  of  the  deed,  but  it  may  be 
shown  for  other  and  collateral  purposes. 
Rhine  v.  Ellen,  36  Cal.  362;  Ingersoll  v. 
Truebodv,  40  Cal.  603;  Higgius  v.  Higgins, 
46  Cal.  259;  Friuk  v.  Roe,  70  Cal.  296;  11 
Pac.  820;  Brison  v.  Brison,  75  Cal.  525;  7 
Am.  St.  Rep.  189;  17  Pac.  689;  Moft'att  v. 
Bulson,  96  Cal.  106;  31  Am.  St.  Rep.  195; 
30  Pae.  1022.  Where  the  purchase  price 
named  in  a  contract  is  the  aggregate  of 
the  prices  agreed  upon,  parol  evideuce  is 
admissible  to  show  the  separate  considera- 
tion for  the  different  parts.  Field  v.  Aus- 
tin, 131  Cal.  379;  63  Pac.  692. 

Estoppel  to  falsify  what  another  is  led 
to  believe.  A  man  is  forbidden  to  show 
the  existence  of  a  fact  because  by  his  past 
conduct,  his  declarations,  his  agreement, 
his  deed,  or  a  judgment,  it  would  work  an 
injustice  and  an  injury  to  his  adversary 
to  permit  him  to  do  so.  Allen  v.  Hance, 
161  Cal.  189;  118  Pac.  527.  One  who  exe- 
cuted a  mortgage  as  attorney  in  fact  for 
his  grantor,  from  whom  he  held  an  un- 
recorded deed,  is  estopped,  by  his  express 
2  Fair. — 125 


declarations  as  to  the  ownership  of  the 
property,  from  setting  up  title  in  himself, 
except  in  subordination  to  the  mortgage, 
and  the  estoppel  is  equally  binding  upon 
his  wife,  who  succeeded  to  his  interest,  as 
distributee  of  his  estate.  Filipini  v.  Tro- 
bock,  134  Cal.  441;  66  Pac.  587.  A  mar- 
ried woman,  who  has  deliberately  and 
intentionally  led  one  to  believe  that  her 
husbanil  is  the  owner  of  certain  prop- 
erty, is  estopped,  in  an  action  of  replevin 
against  her  and  her  husband,  from  deny- 
ing such  owners'iip.  Mills  v.  Jackson,  19 
Cal.  App.  695;  127  Pac.  655.  An  upper 
riparian  proprietor  who  enters  into  an 
aggreement,  purporting  to  be  a  lease,  with 
a  lower  proprietor,  whereby  the  latter 
grants  to  him,  for  a  term,  the  right  to  the 
use  of  the  waters  of  the  adjoining  stream 
for  domestic  purposes  and  irrigation,  is 
not,  upon  the  expiration  of  the  agreement, 
estopped  from  asserting  his  right,  as  a 
riparian  projirietor,  to  the  use  of  the 
waters  of  the  stream.  Swift  v.  Goodrich, 
70  Cal.  103;  11  Pac.  561;  and  see  Heilbron 
V.  76  Land  etc.  Co.,  80  Cal.  189;  22  Pac. 
G2.  Where  a  levy  was  made  in  sole  reli- 
ance upon  the  statement  of  the  plaintiff 
that  he  held  possession  of  the  property  as 
a  pledgee  of  the  execution  debtor,  who  was 
the  owner  thereof,  the  plaintiff  is  estopped 
from  denying  the  truth  of  the  statement, 
and  from  setting  up  title  to  the  property 
in  any  one  but  the  execution  debtor. 
Barnhart  v.  Fulkerth,  90  Cal.  157;  27  Pac. 
71.  An  execution  creditor  is  not  estopped 
from  claiming  under  a  prior  assignment, 
by  reason  of  the  fact  that  he  gave  in- 
structions to  the  sheriff  to  levy  upon  the 
accounts  in  question  as  the  property  of 
the  execution  debtor,  where  the  latter  was 
not  thereby  misled  to  his  prejudice,  but 
resisted  the  proceedings  and  had  them  set 
aside,  and  the  former  did  not  successfully 
maintain  his  judgment  and  execution,  and 
where  it  does  not  appear  that  his  conduct 
was  the  result  of  intentional  deceit  or 
gross  negligence.  Lackmann  v.  Kearney, 
142  Cal.  lf2;  75  Pac.  668.  The  declara- 
tion of  an  owner,  as  to  the  time  that  build- 
ings were  completed,  cannot  be  falsified 
by  him.  when  that  question  is  one  upon 
which  depends  the  validitv  of  a  lion. 
Hubbard  v.  Lee,  6  Cal.  App!  602;  92  Pac. 
744.  Where  the  owner  of  certificates  of 
stock  ratified  an  indorsement  thereof  in 
his  name  by  an  ostensible  agent,  he  is  es- 
topped to  deny  the  agency  as  against  bona 
fide  purchasers  for  value.  Dover  v.  Pitts- 
burg Oil  Co.,  143  Cal.  501;  77  Pae.  405. 
The  ratification  of  an  agency,  by  an  equi- 
table owner,  may  be  of  such  a  character 
as  to  estop  him  from  denying  it.  Gregg  v. 
Carey,  4  Cal.  App.  354;  88  Pac.  282. 
Where  the  plaintiff,  by  his  agent,  intro- 
duced a  person  to  a  notary  public  to  make 
him  known  to  the  notary  by  the  name  by 


§1962 


INDIRECT   EVIDENCE  AND   PRESUMPTIONS. 


1986 


which  he  was  introduced,  and  to  have  the 
notary  take  and  certify  his  acknowledg- 
ment to  a  mortgage  by  that  name,  he  can- 
not falsify  that  introduction,  or  the  dec- 
laration made  that  he  was  the  person  with 
the  name  so  given  him.  Overacre  v.  Blake, 
S2  Cal.  77;  22  Pac.  979.  Where  a  party 
receives  a  check  in  full  payment  of  a  dis- 
puted account,  he  is  thereafter  estopped 
from  denying  the  effect  of  his  deliberate 
act.  Creighton  v.  Gregory,  142  Cal.  34  j  75 
Pac.  569.  Where  an  employee  receives 
monthly  statements  of  account,  showing 
the  rate  of  compensation,  he  is  estopped 
by  his  silence  to  question  the  correctness 
thereof.  Shade  v.  Sisson  Mill  etc.  Co.,  115 
Cal.  357;  47  Pac.  135.  Under  the  third 
subdivision  of  this  section,  where  a  broker 
or  agent  of  vendors  for  the  sale  of  real 
estate  has  acknowledged  the  receipt  of  a 
deposit  on  account  of  a  sale,  he  is  estopped 
from  showing  its  falsity  to  the  injury  of 
the  vendors.  Wood  v.  Blaney,  107  Cal.  291; 
40  Pac.  428.  A  banking  company  is  es- 
topped from  questioning  its  liability,  and 
is  bound  by  the  action  of  its  cashier, 
where  he,  upon  the  taking  over  by  his 
bank  of  the  business  of  another  bank, 
transfers  the  accounts  from  such  bank  and 
renders  statements  thereof,  without  objec- 
tion by  the  directors,  showing  a  transfer, 
and  the  depositors  were  thereby  induced 
to  believe  that  their  deposits  and  the  ac- 
counts thereof  had  been  properly  trans- 
ferred. Nicholson  v.  Randall  Banking  Co., 
130  Cal.  533;  62  Pac.  930.  Under  the'third 
subdivision  of  this  section  a  man  and 
woman  should  be  estopped  to  deny  the 
presumption  that  they  are  man  and  wife, 
where  they  have  deported  themselves  as 
such  for  a  quarter  of  a  century.  White  v. 
White,  82  Cal.  427;  7  L.  E.  A.  799;  23  Pac. 
276.  The  entering  into  an  oral  agreement, 
in  a  matter  concerning  which  the  parties 
are,  by  law,  required  to  contract  in  writ- 
ing, cannot  be  regarded  as  a  misrepre- 
sentation, by  one  of  them,  of  a  fact  not 
equally  within  the  knowledge  of  the  other, 
so  as  to  constitute  an  estoppel.  Hicks  v. 
Post,  154  Cal.  22;  96  Pac.  878. 

Improper  instruction  as  to  estoppel.  See 
note  ante,  §  1848. 

Tenant  cannot  deny  landlord's  title.  As 
to  a  tenant,  the  presumption  that  the  land- 
lord had  title  at  the  commencement  of 
the  relation  is  conclusive;  after  that  time, 
the  presumption  continues  that  the  land- 
lord has  title,  but  such  presumption  is  not 
conclusive.  Ashton  v.  Golden  Gate  Lum- 
ber Co.,  6  Cal.  Unrep.  307;  58  Pac.  1. 
Though  contracts  with  respect  to  incorpo- 
real hereditaments  may  be  good  as  con- 
tracts, yet  they  do  not  create  the  relation 
of  landlord  and  tenant;  there  may  be  an 
enjoyment  of  the  easement,  but  no  such 
possession  as  can  be  made  the  basis  of  an 
action  of  ejectment:   the   definition   of  an 


easement  excludes  the  idea  of  its  being 
held  as  a  tenancy,  and  no  action  of  eject- 
ment lies  to  recover  possession  of  a  water- 
course. Swift  V.  Goodrich,  70  Cal.  103;  11 
Pac.  561. 

Issue  of  wife  legitimate.  The  fifth  sub- 
division of  this  section  presupposes  a  mar- 
riage. Estate  of  Campbell,  12  Cal.  App. 
707;  108  Pac.  669.  The  word  "cohabit- 
ing," in  the  fifth  subdivision,  means  the 
living  together  of  a  man  and  a  woman, 
ostensiblv  as  husband  and  wife.  Estate  of 
Mills,  137  Cal.  298;  92  Am.  St.  Rep.  175; 
70  Pac.  91.  Neither  husband  nor  wife  is 
a  competent  witness  to  prove  the  absence 
of  sexual  intercourse  during  their  cohab- 
itation, or  that  a  child  born  during  such 
eohaldtation  was  the  illegitimate  child  of 
another  man,  if  the  husband  is  not  shown 
to  have  been  impotent.  Estate  of  Mills, 
137  Cal.  298;  92  Am.  St.  Rep.  175;  70  Pac. 
91. 

Knowledge  of  law.  Every  one  is  con- 
clusively presumed  to  have  a  knowledge 
of  the  law.  Suiiol  v.  Hepburn,  1  Cal.  254; 
Woodworth  v.  Fulton,  1  Cal.  295;  Taaffe  v. 
Jephson,  7  Cal.  352;  Swartz  v.  Hazlett,  8 
Cal.  118;  Christy  v.  Sullivan,  50  Cal.  337; 
19  Am.  Rep.  655;  San  Francisco  Gas  Co. 
V.  Brickwedel,  62  Cal.  641;  People  v. 
Burns,  75  Cal.  627;  17  Pac.  646;  Hill  v. 
Finigan,  77  Cal.  267;  11  Am.  St.  Rep.  279; 
19  Pac.  494;  Board  of  Directors  v.  Ti-egea, 
88  Cal.  334;  26  Pac.  237;  Bull  v.  Bray,  8& 
Cal.  286;  13  L.  R.  A.  576;  26  Pac.  873; 
Murphy  v.  Clayton,  113  Cal.  153;  45  Pac. 
267.  There  is  a  presumption  that  a  pur- 
chaser of  county  warrants  knows  the  law, 
where  they  show  on  their  face  that  they 
were  issued  in  A'iolation  of  law  (Christy 
V.  Sullivan,  50  Cal.  337;  19  Am.  Rep.  655)'; 
and  there  is  a  presumption  that  the  plain- 
tiff in  an  action  to  enjoin  the  collection 
of  an  unconstitutional  tax  knows  the  law, 
and  that  a  deed  given  at  such  a  tax  sale 
would  be  A'oid  (Williams  v.  Corcoran,  46 
Cal.  553);  and  there  is  a  presumption  that 
a  testator  knows  the  law,  and  that  he  has 
no  power  to  dispose,  by  will,  of  his  wife's 
interest  in  the  communitv  property.  Es- 
tate of  Gilmore,  81  Cal.  240;  22  Pac.  655. 

Presumption  of  innocence  overcomes 
what  presumptions.  Conclusive  presump- 
tions are  not  overcome  by  the  presumption 
of  innocence,  nor  are  many  disputable  pre- 
sumptions so  overcome;  over  certain  dis- 
putable presumptions,  though  not  over  all, 
the  presumption  of  innocence  will  prevail. 
People  v.  Le  Doux,  155  Cal.  535;  102  Pac. 
517. 

Fraud  not  presumed,  where  no  knowl- 
edge of  insolvency.    See  note  post,  §  1963. 

Conclusive  presumptions.  See  note  36  Am.  St. 
Rep.  G8fi. 

CODE   COMMISSIONERS'  NOTE.     See  §  1908. 

1.  Subd.  2.  A  party  is  not  allowed  to  eontro- 
vert  the  declaration  he  has  made  !)>■  deed,  or  to 
deny  the  enforcement  of  rights  which  he  has  thus. 
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§  1962 


attempted   to    confer.     This   rule   is   according   to 
well  established    principles    of    public    policy,    and 
for    the   security   of   good   faith    and    fair    dealing. 
For    instance,    see    Tarter    v.    Hall,    3    Cal.    203; 
Baker  v.   Bartol,   7   Cal.   551;    Tewksbury   v.    Pro- 
vizzo,    12    Cal.    21;    Gee   v.    Moore,    14   Cal.    473; 
Clark   V.   Baker,    14   Cal.   613:    76   Am.   Dec.   449; 
Dodge   V.   Walley,   22   Cal.   225;    83   Am.   Dec.   61; 
Simson   v.    Eckstein.    22    Cal.    581;    Flandreau   v. 
Downev.    23    Cal.    354;    Larco    v.    Casaneuava,    30 
Cal     501;    Rhine    v.    Ellen,    36    Cal.    303.      Ii    a 
deed,    executed    by    one    of    the    parties    to    an    ac- 
tion,   and   to   which   the   otlier   party   is    an    entire 
stranger,    is   used   as    evidence    in    that   action,    its 
recitals    can    only    be    used    as    simple    admission., 
made    bv    the    party    by    whom    it    was    e.xecuted. 
See    further,    Franklin   v.   Dorland,    28    Cal.    17a; 
87    Am.    Dec.    111.      The    acceptance    of    a    deed 
does    not,    in    favor    of    a     stranger — that    is,    one 
neither   party    nor   privy    to    the    deed — estop    the 
grantee    in    fee    from    showing    that    the    grantor 
had   no   title   at   the   date   of   ihe   deed.      Estippels 
are    mutual,    and    bind    both    parties    or    neither; 
and,    as   a    person,    neither    party    nor    privy    to    a 
deed,   is   not   bound   to   acknowledge   a   litle   uiider 
it,    so    the   grantee    in    the    deed    is   not   bound   by 
it    in    favor    of    such    person.     Schuhman    v.    Gar- 
ratt,    16    Cal.    101.      A    party    making    a    deed    is 
not   estopped,   as   between    the   original   parties   to 
it     by    recitals    unnecessary    to    the    conveyance. 
Osborne    v.    Endicott,    6    Cal.    149;    05    Am.    Dec. 
498.      This   rule   does  not   apply   to   the   recital   of 
a      consideration.      The      consideration      may      be 
proved   by  parol,   and   a   different   one   established 
from  that  expressed  in   the  instrument.    See  Ben- 
nett   v.    Solomon,    6    Cal.    134;    Coles   v.    Soulsby, 
21     Cal     47;     Irvine    v.    McKeon,    23    Cal.    472; 
GpHand    v.    Jackman,    26    Cal.    80;    85    Am.    Dec. 
172-   De  Merle  v.  Mathews,  26  Cal.  456;   Millard 
V    Hathaway,   27   Cal.    121:    Peck   v.   Vandenberg, 
30    Cal.    13;    Rhine    v.    Ellen,    36    Cal.    362.      But 
the     consideration     cannot     be     contradicted     or 
shown    different    by    parol    testimony,    when    the 
legal    effect   of   the    instrument    would   thereby   be 
defeated.     Hendrick    v.    Crowley,     31    Cal.    476; 
Hihn  V.  Peck,   30  Cal.  280;   Coles  v.  Soulsby,   21 
Cal.  51.  ..^  ,       .  . 

2.  Suhd.  S.  Estoppels.  "Estoppels  in  pais 
seem,  in  their  common-law  origin,  to  have  arisen 
only  in  the  case  of  those  solemn  and  peculiar 
acts  to  which  the  law  gave  the  power  of  creat- 
ing a  right,  or  passing  an  estate,  and  to  which 
the  law  attached  as  much  efficacy  and  import- 
ance as  to  matters  appearing  either  by  deed  or 
of  record.  Mere  acts,  statements,  or  admissions 
of  a  party,  when  not  made  or  performed  under 
seal,  of  record,  or  in  the  course  of  some  of  those 
acts'  to  which  peculiar  authority  was  attached  by 
the  law,  were  not  considered  as  estoppels,  and 
had  no  other  weight  than  that  of  evidence,  more 
or  less  strong,  but  which  might  be  explained  or 
rebutted. 

"By  the  rules  of  the  common  law,  an  estoppel 
by  deed  or  by  matter  of  record  must  be  specially 
pieaded,  unless  the  circumstances  be  such  as  to 
prevent  it  from  being  placed  on  the  record  by  a 
nlea  Young  v.  Raincock.  7  C.  B.  310:  137  Eng. 
Reprint,  124;  Howard  v.  Mitchell,  14  Mass.  242; 
Bartholomew  v.  Candee,  14  Pick.  167.  On  the 
other  hand,  estoppels  by  matters  in  pais,  of  a 
nature  of  which  courts  of  law  would  take  cogni- 
zance, could  be  relied  on  in  evidence  as  conclu- 
sive without  being  pleaded  by  way  of  estoppel. 
Sanderson  v.  Collman,  4  Man.  &  Gr.  209;  134 
Eng  Reprint,  86;  Darlington  v.  Pritchard,  4 
Man.  &  Gr.  783;  134  Eng.  Reprint,  322. 

"But  equitable  estoppels  in  pais,  generally,  if 
not  universally,  are  applied  to  prevent  injury 
which  would  ensue  to  one  from  the  acts  or  decla- 
rations of  another,  were  he  permitted  to  gainsay 
the  truth  of  such  acts  and  declarations.  The 
principle  is  invoked  and  applied  for  the  preven- 
tion of  fraud,  or  that  which  is  tantamount 
thereto,  on  the  one  side,  and  injury  on  the  other; 
and  it  is  but  just,  and  is  in  accordance  with  the 
rules  of  pleading  in  equity  cases,  thai  the  party 
reiving  upon  an  equitable  estoppel  in  pais  should 
inform  the  adverse  party  of  the  nature  of  the 
cause  of  action  or  defense  which  he  will  be 
obliged  to  meet.  To  do  this,  he  must  plead  it 
with  the  same  fullness  and  particularity  as  is  re- 


quired in  cases  involving  like  subjects  of  in- 
quiry iu  suits  of  equity.  Brinckerhoff  v.  Lansing, 
4  .lohns.  Ch.  70;  e  Am.  Dec.  538;  Arguello  v. 
F.dinger  10  Cal.  150;  Lestrade  v.  Barth,  19  Cal. 
600;  and  Downer  v.  Smith,  24  Cal.  114;  Blum 
v  Robertson,  24  Cal.  127;  Clarke  v.  Huber,  25 
Cal.  593.  ^     .   .  ^      . 

"According  to  the  modern  decisions  of  tne 
courts,  both  in  England,  and  in  the  states  of  the 
American  Union,  it  is  established  that  wherever 
an  act  is  done  or  statement  made  by  a  party 
which  cannot  be  contravened  or  contradicted  with- 
out fraud  on  his  part,  and  injury  to  others  whoso 
conduct,  without  fault  on  their  part,  has  been 
influenced  bv  the  act  or  sia'.oinent,  the  character 
of  t-stoppel  "will  attach  to  what  would  otherwise 
be  mere  matter  of  evidence. 

"In  Pickard  v.  Sears,  6  Ad.  &  El.  474;  112 
Eng.  Reprint,  181,  Lord  Denman,  Chief  Justice, 
said:  'Where  one,  by  his  words  or  conduct,  will- 
fully causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  f'>riner  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time.'  In  order  to  create 
an  equitable  estoppel,  there  must  be  an  admis- 
sion intended  to  influence  the  conduct  of  the  man 
with  whom  the  party  is  dealing,  and  actually 
leading  him  into  a  line  of  conduct  which  would 
be  prejudicial  to  his  interest,  unless  the  party 
estopped  be  cut  off  from  the  power  of  retraction. 
For  the  prevention  of  fraud,  the  law  holds  the 
admission  to  be  conclusive.  Cowen,  J.,  in  Dezell 
V.  Odell,  3  Hill,  219:  38  Am.  Dec.  628.  It  was 
held  in  the  same  case,  by  Mr.  Justice  Bronson, 
that,  to  constitute  an  estoppel  in  pais  against  a 
party,  there  must  be,  first,  an  admission  which 
is  clearly  inconsistent  with  the  evidence  which 
the  party  proposes  to  give,  or  the  title  or  claim 
which  he  proposes  to  set  up;  second,  that  the 
other  partv  has  acted  upon  such  admission,  and 
will  be  injured  by  allowing  the  truth  of  the  ad- 
mission to  be  disproved.  Dezell  v.  Odell.  3  Hill, 
221  222;  38  Am.  Dec.  628;  Welland  Canal  Co. 
V.  Hathawav,  8  Wend.  483;  24  Am.  Dec.  51. 

"It  will  be  observed,  that,  in  the  decision  of 
Lord  Denman.  to  which  we  have  referred,  the 
word  'willfully'  is  of  potent  import,  and  is  made 
to  characterize  the  act  of  the  wrong-doer  in 
effecting  the  injury  done;  and  in  all  the  cases  in 
which  the  doctrine  of  equitable  estoppel  is  ap- 
plied, it  will  be  found  that  it  rests  for  its  founda- 
tion upon  the  equitable  principle  that  it  is  ever 
invoked  for  the  prevention  of  the  mischievous 
consequences  of  fraud.  Copeland  v.  Copeland,  28 
Me.  539,  540;  Commonwealth  v.  Moltz,  10  Pa. 
531;  51  Am.  Dec.  499;  Adams  on  Equity,  p.  151. 
"In  Biddle  Boggs  v.  Merced  Mining  Co.,  14 
Cal.  367,  368.  Mr.  Chief  Justice  Field  held  that 
to  the  application  of  the  'principle  of  equitable 
estoppel  with  respect  to  the  title  of  property,  it 
must  appear,  first,  that  the  party  ni.".king  the  ad- 
mission, by  his  declarations  or  conduct,  was  ap- 
prised of  the  true  state  of  his  own  title:  second, 
that  he  made  the  admission  with  the  express  in- 
tention to  deceive,  or  with  such  careless  and 
culpable  negligence  as  to  amount  to  constructive 
fraud;  third,  that  the  other  party  was  not  only 
destitute  of  all  knowledge  of  the  true  state  of 
the  title,  but  of  the  means  of  acquiring  such 
knowledge:  and  fourth,  that  he  relied  directly 
upon  such  admission,  and  will  be  injured  by 
allowing  its  truth  to  be  disproved';  and  he  fur- 
ther said :  'There  must  be  some  degree  of  turpi- 
tude in  the  conduct  of  a  party,  before  a  court 
of  equity  will  estop  him  from  the  assertion  of 
his  title.'  We  are  satisfied  the  learned  judge 
who  pronounced  this  opinion  did  not  intend,  by 
the  language  employed,  to  hold  that  a  person 
must  be  destitute  of  all  possible  means  of  acquir- 
ing knowledge  of  the  true  state  of  the  title,  but 
rather  of  all  convenient  or  ready  means  to  such 
end:  and  with  this  construction  we  accept  the 
doctrine  declared  in  that  case.  Whitaker  v.  Wil- 
liams, 20  Conn.  104;  1  Story's  Eq.  Jur.,  §391; 
Carpentier  v.  Thirston,  24  Cal.  268. 

"The  doctrine  of  estoppel  in  pais  should  not  be 
too  readily  e.xtended,  when  the  effect  of  it  is  to 
divest  men  of  their  estates  in  lands.  It  should 
be    remembered    that    we    have    a    statute    which 
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makes  a  ■writing  essential  to  the  assignment  or 
creation  of  an  estate  in  real  property,  and  that 
one  of  the  objects  of  such  statute  was  to  render 
estates  secure.  In  Parker  v.  Barker,  2  Mete. 
423,  the  supreme  court  of  Massachusetts  held 
that  a  parol  stipulation,  made  by  one  party  and 
acted  on  by  the  other,  will  not  constitute  an  es- 
toppel with  reference  to  land,  unless  it  be  at- 
tended by  actual  fraud  or  concealment.  Boston 
etc.  R.  R.  Corp.  v.  Sparhawk,  5  Mete.  469;  and 
Brewer  v.  Boston  etc.  R.  R.  Corp.,  5  Mete.  478; 
39  Am.  Dec.  694. 

"In  Jackson  v.  Shearman,  6  Johns.  21,  it  was 
held,  that  parol  declarations  are  inadmissible  to 
prove  or  disprove  a  title;  and  in  Jackson  v.  Vos- 
burgh,  7  Johns.  186,  that  like  evidence  of  a  dis- 
claimer of  title  is  inadmissible.  This  vn\e  cannot 
be  too  closely  adhered  to,  and  a  departure  from 
it  can  only  be  justified  when  necessary  to  prevent 
frauds,  against  which  the  injured  party  could  not 
guard  by  the  exercise  of  proper  diligence.  By 
the  special  verdict,  it  is  found  that  the  defend- 
ant was  not  destitute  of  all  knowledge  of  the 
true  state  of  the  title.  If  she  had  any  knowl- 
edge respecting  it,  she  cannot  justly  complain,  if, 
by  her  indifference  to  the  ordinary  means  of  in- 
formation, she  failed  to  become  fully  informed 
of  the  true  state  of  the  title.  Vigilantibus  et  non 
dormientibus  jura  subveniunt,  is  an  ancient  maxim 
of  the  law,  and  forms  an  insuperable  barrier 
against  the  claim  of  an  improvident  purchaser, 
and  especially  so  when  such  claim  is  made  against 
one  who  is  a  stranger  to  the  contract  between 
the  vendor  and  vendee.  2  Kent's  Com.,  p.  285; 
1  Sugden  on  Vendors  and  Purchasers,  p.  2  ;  Ferris 
V.  Coover,  10  Cal.  632. 

"We  may  say,  in  respect  to  parol  evidence  of 
the  declarations  and  admissions  of  persons,  made 
long  anterior  to  the  trial,  upon  which  an  estoppel 
in  pais  may  be  sought  to  be  founded,  that  it 
cannot  be  too  carefully  scrutinized  by  courts  and 
juries.  In  all  cases  it  is  the  most  dangerous 
species  of  evidence  that  can  be  admitted  in  a 
court  of  justice,  and  the  most  liable  to  abuse. 
In  most  cases  it  is  impossible,  however  honest  the 
witness  may  be,  for  him  to  give  the  exact  words 
in  which  the  declaration  or  admission  was  made. 
Sometimes,  even  the  transposition  of  the  words 
of  a  party  may  give  a  meaning  entirely  diiferent 
from  that  which  was  intended  to  be  conveyed. 
The  slightest  mistake  or  failure  of  recollection 
may  totally  alter  the  effect  of  the  declaration  or 
admission.  And  more  than  this,  it  is  most  un- 
satisfactory evidence,  on  account  of  the  facility 
with  which  it  may  be  fabricated,  and  the  im- 
possibility, generally,  of  contradicting  it  when 
false.  Law  v.  Merrills,  6  Wend.  268,  277;  Jack 
son  v.  Shearman.  6  Johns.  21;  Lench  v.  Lench 
10  Vesey,  517;  Cleaveland  v.  Burton,  11  Vt.  139 
Snelling  v.  Utterback,  1  Bibb.  (Ky.)  611;  4  Am 
Dec.  661;  Morris  v.  Morris,  2  Bibb.  (Ky.)  311 
Bernard  v.  Flournov,  4  J.  J.  Marsh.  (Ky. )  102 
Perrv  v.  Gerbeau,  5  Mart.  (N.  S.)  (La.)  18.' 
Davis  V.  Davis,  26  Cal.  38-44;  85  Am.  Dec.   157. 

And  for  estoppels  generally,  see  Martin  v.  Zel- 
lerhach,  38  Cal.  300;  99  Am.  Dec.  365;  Wilson 
V.  Heslep,  4  Cal.  300;  Duell  v.  Bear  River  etc. 
Mining  Co.,  5  Cal.  85;  Montgomery  v.  Hunt,  5 
Cal.  3"66:  Goodale  v.  Scannell,  8  Cal.  27;  Bur- 
ritt  V.  Dickson,  8  Cal.  113;  Placer  County  v. 
Astin,  8  Cal.  303;  Stanley  v.  Green,  12  Cal.  149; 
McCracken  v.  San  Francisco,  16  Cal.  591;  Kelly 
V.  Taylor,  23  Cal.  14;  Carpentier  v.  Thirston,  24 
Cal.  281;  Clarke  v.  Huber,  25  Cal.  593;  Frank- 
lin V.  Dorland,  28  Cal.  175;  87  Am.  Dec.  Ill; 
Bowman  v.  Cudworth,  31  Cal.  148;  Borel  v.  Rol- 
lins, 30  Cal.  409;  Dikeman  v.  Norrie,  35  Cal.  95; 

§  1963.  All  other  presumptions  may  be  controverted.  All  other  presump- 
tions are  satisfactory,  if  uncontradicted.  They  are  denominated  disputable 
presumptions,  and  may  be  controverted  by  other  evidence.  The  following 
are  of  that  kind  : 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his  voluntary  act; 


Farish  v.  Coon,  40  Cal.  33.  The  owner  of  prop- 
erty, who  stands  by  and  sees  another  sell  it, 
without  making  known  his  claim,  is  forever  es 
topped  from  setting  up  his  title  against  an  inno 
cent  purchaser.  Godeffroy  v.  Caldwell,  2  Cal 
489;  56  Am.  Dec.  360;  Ferguson  v.  Miller,  4  Cal 
97;  Parke  v.  Kilham,  8  Cal.  77;  68  Am.  Dec.  310 
Bryan  v.  Ramirez,  8  Cal.  461;  68  Am.  Dee.  340 
Snodgrass  v.  Ricketts,  13  Cal.  359;  Downer  v 
Ford,  16  Cal.  345;  Lay  v.  Neville,  25  Cal.  545 
see,  however.  Stone  v.  Bumpus,  40  Cal.  429; 
Gunn  V.  Bates,  6  Cal.  263.  Although,  in  general, 
estoppels  only  bind  privies  and  parties,  yet  even 
parol  admissions  may  be  conclusive,  where  they 
have  had  the  etfect  of  inducing  another  to  alter 
his  condition.  Hostler  v.  Hays,  3  Cal.  302.  The 
doctrine  of  estoppels  has  no  application  to  in- 
fants, etc.  Lackman  v.  Wood,  25  Cal.  147.  When 
grantee  may  dispute  grantor's  title,  see  Morrison 
V.  Wilson,  13  Cal.  495;  73  Am.  Dec.  593;  Gee  v. 
Moore,  14  Cal.  473;  Schuhman  v.  Garratt,  16 
Cal.  101,  above  cited;  San  Francisco  v.  Lawton, 
18  Cal.  467  ;  79  Am.  Dec.  187. 

3.  What  is  not  considered  an  estoppel.  See 
generally,  Davis  v.  Davis,  26  Cal.  38;  85  Am. 
Dec.  157,  above  cited;  also  Carpentier  v.  Thir- 
ston, 24  Cal.  269;  Sexey  v.  Adkison,  40  Cal.  408  ; 
Stone  V.  Bumpus,  40  Cal.  429;  Holden  v. 
Andrews,  38  Cal.  119;  Martin  v.  Zellerbach,  33 
Cal.  300:  99  Am.  Dec.  365;  Moore  v.  Martin,  38 
Cal.  428;  Maine  Boys'  Tunnel  Co.  v.  Boston 
Tunnel,  37  Cal.  40;  Cannon  v.  Stockmon,  36  Cal. 
535;  95  Am.  Dec.  205;  Pope  v.  Dalton,  31  Cal. 
219;  Franklin  v.  Dorland,  28  Cal.  175;  87  Am. 
Dec.  Ill;  Russel  v.  Amador,  3  Cal.  400;  Gunn  v. 
Bates,  6  Cal.  263;  Phelan  v.  San  Francisco 
County,  6  Cal.  531;  Taylor  v.  Woodward,  10  Cal. 
90;  Eleven  v.  Freer,  10  Cal.  172;  Ferris  v. 
Coover,  10  Cal.  539;  Morrison  v.  Wilson,  13  Cal. 
494;  73  Am.  Dec.  593;  Green  v.  Prettyman,  17 
Cal.  401;  Gluckauf  v.  Reed,  22  Cal.  469;  Lack- 
man  v.  Wood,  25  Cal.  147. 

4.  What  are  estoppels  by  pleading.  Fowler  v. 
Frisbie,  37  Cal.  34;  Patterson  v.  Keystone  Min- 
ing Co.,  30  Cal.  360;  Wilcoxson  v.  Burton,  27 
Cal.  228;  87  Am.  Dec.  66;  Jones  v.  Thompson, 
12  Cal.  191.  ; 

5.  Subd.  4.  Tenant  not  permitted  to  deny  the 
title  of  his  landlord.  Hoen  v.  Simmons,  1  Cal. 
119;  52  Am.  Dec.  291;  Walker  v.  Sedgwick,  8 
Cal.  398;  Henderson  v.  Grewell,  8  Cal.  581;  Rose 
V.  Davis,  11  Cal.  133;  Tewksbury  v.  Magraff,  33 
Cal.  237;  Franklin  v.  Merida,  35  Cal.  559;  95 
Am.  Dec.  129. 

6.  Subd.  6.  Judgment,  when  conclusive.  Alle- 
gation thereof  in  pleadings,  etc.  See  generally, 
Clark  V.  Boyreau,  14  Cal.  634;  Flandreau  v. 
Downey.  23  Cal.  354;  Hamm  v.  Arnold,  23  Cal. 
373;  Wilcoxson  v.  Burton,  27  Cal.  228;  87  Am. 
Dec.  66;  Le  Roy  v.  Rogers,  30  Cal.  230;  89  Am. 
Dec.  88;  Salmon  v.  Symonds,  30  Cal.  301;  Hough 
V.  M'^aters,  30  Cal.  309;  Larco  v.  Casaneuava,  30 
Cal.  560;  Davis  v.  Perley,  30  Cal.  630;  Bowman 
V.  Cudworth,  31  Cal.  149;  Marshall  v.  Shafter, 
32  Cal.  176;  Megerle  v.  Ashe,  33  Cal.  74; 
Mahoney  v.  Van  Winkle,  33  Cal  448;  Wheelock 
V.  Warschauer,  34  Cal.  265;  Jackson  v.  Lodge, 
36  Cal.  29;  Jones  v.  Pelaluma,  36  Cal.  231;  Sat- 
terlee  v.  Bliss,  36  Cal.  491;  Boggs  v.  Clark,  37 
Cal.  237;  Valentine  v.  Mahoney,  37  Cal.  391; 
Russell  V.  Mallon,  38  Cal.  260;  Blood  v.  Marcuse, 
38  Cal.  591;  99  Am.  Dec.  435;  San  Francisco  v. 
Spring  Valley  Water  Works,  39  Cal.  474;  Mason 
V.  Wolff,  40  Cal.  247;  Mayo  v.  Foley,  40  Cal. 
282;  Montgomery  v.  Whiting,  40  Cal.  294;  see 
§  1908,  ante. 
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4.  That  a  person  takes  ordinary  care  of  his  own  tonocrns; 

5.  That  evidence  ^^^llfully  suppressed   would  be  adverse  if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior  being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter ; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid ; 

10.  That  former  rent  or  installments  have  been  paid  when  a  receipt  for 
later  is  produced ; 

11    That  things  which  a  person  possesses  are  owned  by  him ; 

12.  That  a  person  is  the  owner  of  property  from  exercising  acts  of  owner- 
ship over  it,  or  from  common  reputation  of  his  ownership  : 

13  That  a  person  in  possession  of  an  order  on  himself  for  the  payment  ot 
money,  or  the  delivery  of  a  thing,  has  paid  the  money  or  delivered  the  thing 

accordingly ;  •       j  4.    -4. 

14.  That  a  person  acting  in  a  public  office  was  regularly  appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed  ; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  state  or  any 
other  state  or  country,  was  acting  in  the  lawful  exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive,  does  still  correctly  deter- 
mine or  set  forth  the  rights  of  the  parties ; 

18  That  all  matters  within  an  issue  were  laid  before  the  jury  and  passed 
upon  bv  them ;  and  in  like  manner,  that  all  matters  within  a  submission  to 
arl)itration  were  laid  before  the  arbitrators  and  passed  upon  by  them ; 

19.  That  private  transactions  have  been  fair  and  regular ; 

20    That  the  ordinary  course  of  business  has  been  followed ; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  indorsed  for 
a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or  bill  ot  ex- 
change was  made  at  the  time  and  place  of  making  the  note  or  bill ; 

23.  That  a  writing  is  truly  dated ; 

24.  That  a  letter  duly  directed  and  mailed  was  received  m  the  regular 
course  of  the  mail ; 

25.  Identity  of  person  from  identity  of  name ; 

26    That  a  person  not  heard  from  in  seven  years  is  dead ; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  acquiesced  m 
was  conformable  to  the  right  or  fact ; 

28.  That  things  have  happened  according  to  the  ordinary  course  ot  nature 
and  the  ordinary  habits  of  life  ; 

29.  That  persons  acting  as  copartners  have  entered  into  a  contract  ot  co- 
partnership; ,       T.       1         2       •f 

30.  That  a  man  and  woman  deporting  themselves  as  husband  and  wite 
have  entered  into  a  lawful  contract  of  marriage ;  ^         1    a 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no  divorce  from  oed 
and  board,  is  legitimate ;  .  ,       +1, 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is  usual  witn 

things  of  that  nature  ; 

33.  That  the  law  has  been  obeyed ; 

34  That  a  document  or  writing  more  than  thirty  years  old  is  genuine, 
when  the  same  has  been  since  generally  acted  upon  as  genuine,  by  persons 
having  an  interest  in  the  question,  and  its  custody  has  been  satisfactorily 
explained ; 
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35.  That  a  printed  and  published  book,  purporting  to  be  printed  or  pub- 
lished by  public  authority,  was  so  printed  or  published ; 

36.  That  a  printed  and  published  book,  purporting  to  contain  reports  of 
cases  adjudged  in  the  tribunals  of  the  state  or  country  where  the  book  is 
published,  contains  correct  reports  of  such  cases ; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey  real  prop- 
erty to  a  particular  person,  has  actually  conveyed  to  him,  when  such  per- 
sumption  is  necessary  to  perfect  the  title  of  such  person  or  his  successor  in 
interest ; 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial-ground,  for 
five  years,  with  the  consent  of  the  owner,  and  without  a  reservation  of  his 
rights,  is  presumptive  evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose ; 

39.  That  there  was  a  good  and  sufficient  consideration  for  a  written  con- 
tract ; 

40.  When  tAvo  persons  perish  in  the  same  calamity,  such  as  a  wreck,  a 
battle,  or  a  conflagration,  and  it  is  not  shown  who  died  first,  and  there  are 
no  particular  circumstances  from  which  it  can  be  inferred,  survivorship  is 
presumed  from  the  probabilities  resulting  from  the  strength,  age,  and  sex, 
according  to  the  following  rules : 

First.  If  both  of  those  who  have  perished  were  under  the  age  of  fifteen 
years,  the  older  is  presumed  to  have  survived ; 

Second.  If  both  were  above  the  age  of  sixty,  the  younger  is  presumed  to 
have  survived; 

Third.  If  one  be  under  fifteen  and  the  other  above  sixty,  the  former  is 
presumed  to  have  survived ; 

Fourth.  If  both  be  over  fifteen  and  under  sixty,  and  the  sexes  be  differ- 
ent, the  male  is  presumed  to  have  survived ;  if  the  sexes  be  the  same,  then  the 
older ; 

Fifth.  If  one  be  under  fifteen,  or  over  sixty,  and  the  other  between  those 
ages,  the  latter  is  presumed  to  have  survived. 

Subds.    17,    18.     Proceedings  of  courts.    Ante,  Presumption    that    witness    speaks    truth,    and 

§  1908.  how  repelled.    See  ante,  §  1847. 

Subd.    20.     Ordinary    course    of    business    has  Grant    presumed    delivered   at    date.     See    Civ. 

been  followed.    Ante,  §  1960.  Code,  |  10.55. 

Subd.  21.     Note  or  bill  imports  consideration.  Fee-simple  title  is  presumed  to  pass.    See  Civ. 

Written  instrument  presumptive  evidence  of  con-  Code,  §  1105. 
sideration.    Civ.  Code,  §  1614.  Depositary    presumed    to    have    permitted   losa 

Burden  of  showing  want  of  consideration,  suffl-  when.    See  Civ.  Code,  §  1838. 
cient  to  support  instrument,  lies  with  party  seek-  Presumptions  between  master  and  servant.    See 

ing  to  invalidate  or  avoid  it.    Civ.  Code,  §  1615;  Civ.  Code,  §§  1980,  2010-2012. 
and  see  subd.  39,  supra.  Presumptions  between  landlord  and  tenant.  See 

Subd.  31.     Legitimacy.    See  Civ.  Code,  §  193.  Civ.  Code,  §§  1943-1946. 

Transcript  of  shorthand  notes,  prima  facie  evi-  Presumptions  as  to  contract  being  joint  or  Joint 

dence.    Ante,  §  273.  and  several.    See  Civ.  Code,  §§  1431,   1659,   1660. 

Order  of  probate  court  for  disclosure  of  prop-  Uncertainty  in  contract,  presumption  as  to  who 

erty  of  estate,  prima  facie  evidence  of  executor's  causes.    See  Civ.  Code,  §  1654. 
right.    Ante,  §  1460.  Loan   of   money,    presumed  to   be   on  interest. 

Conveyance   executed  by  executor,   etc.,   prima  See  Civ.  Code,  §  1914. 
facie  valid.    Ante,  §  1601.  Devises  and  legacies,  presumed  to  vest  at  death. 

Affidavits  on  sales  of  stock  for  delinquent  as-  See  Civ.  Code,  §  1341. 
sessments,  prima  facie  evidence.    Civ.  Code,  §  348.  Presumption   on  refusal  to   comply  with   order 

AlP-davits   and   entries   in   partnership   proceed-  for  inspection  of  writings.    See  ante,  §  1000. 
ings,    presumptive    evidence.     Civ.    Code,  §§  2471,  Judicial   orders   create    disputable   presumption 

2484.  between  parties  when.    See  ante,  §  1909. 

Protest  of  notary,  prima  facie  evidence.    Pol.  Gift  presumed  in  view  of  death  when.    See  Civ. 

Code,  §  795.  Code,  §  1150. 

Secretary   of  fire   department   or   fire   company  -r      •  .  ^j       o   ,.noo        ^     t^       ^  j     ^.t      u     -^ 

must  keep  record  of  all  certificates  of  exemption  Legislation  §   1963.      1.  Enacted     March     11, 

cr  active  n:embership,  date  thereof,  and  to  whom  „     '.  .         ^    ■       c.  .       ■.^^■.  ^^ 

issued.      Certificate    of   fire    department    is   prima  2.   Amendment   by   Stats     1901,    p.    249;    un- 

facie  evidence  of  facts  therein  stated.    Pol.  Code,  constitutional.    See  note  ante,  §  5. 

^  'surveys   and   maps   of   boundary   Unes,    prima        ,.  Construction   of  section.     The   Presump- 
facie  evidence.    Pol.  Code,  §  3973.  tious    indicated    in    tne    second    and    tnird 
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subdivisions  of  this  section  arc,  in  libel, 
presumptions  going  to  malice  in  law,  and 
not  to  malice  in  fact;  they  are  important, 
in  libel,  only  in  those  jurisdictions  where 
malice  is  considered  as  the  gist  of  the  ac- 
tion. Davis  V.  Hearst,  160  Cal.  143;  116 
Pac.  530.  The  telephone  and  its  use  have 
become  so  much  a  part  of  daily  life  and 
experience,  that  business  carried  on  over 
it  must  be  deemed  subject  to  the  opera- 
tion of  the  disputable  presumptions  or 
inferences  applicable  to  like  affairs,  as  de- 
clared in  the  nineteenth,  twentieth,  twenty- 
fourth,  and  twent^'-cighth  subdivisions  of 
this  section.  Union  Construction  Co.  v. 
Western  Union  Telegraph  Co.,  163  Cal. 
298;  125  Pac.  242. 

Disputable  presumptions  binding  on 
court  and  jury  when.  Disputable  pre- 
sumptions are  only  inferences  which,  in 
the  absence  of  any  controverting  evidence, 
the  jury  is  required  to  make.  People  v. 
Wong  Sang  Lung,  3  Cal.  App.  221;  84  Pac. 
843.  When  not  changed  by  the  evidence, 
a  presumption  of  law  that  is  disputable 
becomes  to  the  court  a  rule  indisputable 
for  the  case,  and  the  court  is  bound  to 
apply  it.  Kidder  v.  Stevens,  60  Cal.  414. 
The  presumptions  which,  under  this  sec- 
tion, are  declared  to  be  disputable,  are,  in 
effect,  only  inferences,  which,  in  the  ab- 
sence of  any  controverting  evidence,  the 
jury  is  required  to  make,  and,  in  civil 
eases,  to  accept  as  established  facts  creat- 
ing a  preponderance  of  evidence.  People 
V.  Wong  Sang  Lung,  3  Cal.  App.  221;  84 
Pac.  843. 

Disputable  presumptions  overcome  how. 
Disputable  inferences  or  presumptions, 
while  evidence,  are  evidence  the  weakest 
and  least  satisfactory;  they  are  allowed  to 
stand,  not  against  the  facts  they  repre- 
sent, but  in  lieu  of  proof  of  them;  the 
facts  being  proven  contrary  to  the  pre- 
sumption, no  conflict  arises:  the  presump- 
tion is  simply  overcome  and  dispelled. 
Savings  etc.  Society  v.  Burnett,  106  Cal. 
514;  39  Pac.  922.  A  disputable  presump- 
tion must  give  way  to  the  force  of  any 
credible  testimony  introduced  to  overcome 
it.  People  v.  Brecker,  20  Cal.  App.  205; 
127  Pac.  666.  The  presumptions,  that 
every  man  knows  the  condition  of  his  own 
business,  and  that  every  man  intends  the 
consequences  of  his  acts,  are  disputable; 
and  an  inference  of  the  fact  of  fraudulent 
intent  from  a  deed  of  gift  by  an  insolvent, 
which  might  rest  upon  those  presumptions, 
is  overcome  by  a  finding  that  he  w'as  igno- 
rant of  the  fact  of  his  insolvency.  Bull 
V.  Brav,  89  Cal.  286;  13  L.  R.  A.  576;  26 
Pac.  8"73;  Threlkel  v.  Scott,  89  Cal.  351; 
26  Pac.  879;  Windhaus  v.  Bootz,  92  Cal. 
617;  28  Pac.  557;  Knox  v.  Moses,  104  Cal. 
502;  38  Pac.  318;  Emmons  v.  Barton,  109 
Cal.  662;  42  Pac.  303;  First  Nat.  Bank  v. 
Maxwell,    123    Cal.   360;    69    Am.   St.   Eep. 


64;  55  Pac.  980;  Woltera  v.  Rossi,  126  Cal. 
644;  59  Pac.  143. 

Letters  admissible  to  show  writer's 
whereabouts.  Under  the  first,  nineteenth, 
and  twenty-eighth  subdivisions,  letters,  ap- 
parently written  in  the  ordinary  course  of 
things,  with  nothing  to  raise  a  suspicion 
that  they  were  not  written  at  the  place 
where  mailed,  to  meet  some  emergency  or 
to  accomplish  a  fraudulent  intent,  are  ad- 
missible as  evidence  of  the  writer's  pres- 
ence at  such  place  at  the  time  of  writing. 
People  V.  Barker,  144  Cal.  705;  78  Pac.  266. 

Presumption  of  innocence.  The  pre- 
sumption of  law,  that  a  person  is  inno- 
cent of  crime  or  wrong,  applies  in  both 
civil  and  criminal  cases.  Cooper  v.  Spring 
Valley  Water  Co.,  16  Cal.  App.  17;  116 
Pac.  298.  There  is  a  presumption  of  the 
innocence  of  an  accused  person,  not  only 
during  the  taking  of  the  testimony,  but 
also  during  the  deliberations  of  the  jury, 
and  until  they  reach  a  verdict.  People  v. 
Arlington,  131  Cal.  231;  63  Pac.  347.  In 
an  action  for  injuries  from  an  explosion 
of  powder,  where  it  is  shown  that  defend- 
ants had  a  custom  of  keeping  and  storing 
powder,  in  violation  of  an  ordinance,  the 
presumption  of  a  continuance  of  such  cus- 
tom is  a  proper  matter  for  the  jury  to 
consider,  but  they  should  also  be  directed 
to  consider  the  presumption  of  innocence  in 
connection  therewith.  Rathbun  v.  White, 
157  Cal.  248;  107  Pac.  309.  There  is  a 
presumption  that  a  trustee  who  mingles 
the  trust  funds  with  his  own,  and  draws 
money  therefrom  from  time  to  time,  draws 
from  his  own  portion;  and  that  any  over- 
plus in  the  fund  belongs  to  the  trust.  Eliz- 
alde  V.  Elizalde,  137  Cal.  634;  66  Pac.  369; 
70  Pac.  861.  Under  the  first  subdivision 
of  this  section,  it  will  be  presumed  that 
persons  making  transfers  of  claims  against 
the  state,  and  executing  powers  of  attor- 
ney, did  not  attemjit  to  personate  others, 
and  by  so  doing  fraudulently  procure  prop- 
erty to  which  they  were  not  entitled. 
Bickerdike  v.  State,  144  Cal.  698;  78  Pac. 
277.  There  is  no  presumption  that  a 
saloon  was  rented  and  kept  as  a  common 
gambling-house,  from  the  use  of  the  word 
"gaming,"  in  a  complaint  alleging  that 
parties  entered  into  a  partnership  for  that 
purpose  and  for  selling  liquors,  nor  is  there 
a  presumption  that  said  gaming  was  neces- 
sarily unlawful.  Whipley  v.  Flower,  6  Cal. 
630.  Notwithstanding  the  fact  that  a  de- 
fendant alleged  to  have  committed  per- 
jury, in  open  court,  on  the  trial  of  a  cause, 
is  entitled  to  the  presumption  of  inno- 
cence, yet  the  grand  jury,  while  investi- 
gating such  charge,  have  the  right  and 
power  to  find  an  indictment  against  such 
defendant  for  perjury,  in  the  same  respect, 
committed  in  their  presence,  and  to  con- 
sider the  testimony  of  witnesses  and  other 
evidence    submitted    to    them    under    the 
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original  charge,  so  far  as  it  tends  to  sup- 
port the  indictment  found.  People  v. 
Craven-Fair,  137  Cal.  222;  69  Pae.  1041. 
There  is  a  presumption  that  a  defendant 
is  guilty  of  the  offense  charged,  upon  a 
motion  to  admit  him  to  bail  after  indict- 
ment.  Ex  parte  Duncan,  54  Cal.  75. 

To  what  extent  presumption  of  inno- 
cence prevails  over  disputable  presump- 
tions.   See  note  ante,  §  1962. 

Intent  of  unlawful  act.  The  effect  of 
the  first  and  second  subdivisions  of  this 
section  is,  that  where  the  act  is  proved 
to  have  been  done  by  the  accused,  if  it  is 
an  act  in  itself  unlawful,  the  law,  in  the 
first  instance,  presumes  it  to  have  been 
intended,  and  the  proof  of  justification  or 
excuse  lies  on  the  defendant  to  overcome 
this  legal  and  natural  presumption.  Peo- 
ple V.  Abbott,  2  Cal.  Unrep.  383;  4  Pac. 
769.  There  is  a  presumption  that  an  ac- 
cused person  committed  the  act  with  a 
criminal  intent,  where  such  act  is  proved 
to  have  been  done  by  him.  People  v.  Har- 
ris, 29  Cal.  678;  People  v.  Hunt,  59  Cal. 
430;  People  v.  Langton,  67  Cal.  427;  7  Pac. 
843.  The  presumption  of  the  second  sub- 
division of  this  section,  that  an  unlawful 
act  was  committed  with  an  unlawful  in- 
tent, may  be  controverted  by  other  evi- 
dence, and  is  sufficiently  rebutted  and 
overcome  when  a  reasonable  doubt  as  to 
the  defendant's  guilt  is  raised  in  the  minds 
of  the  jury.  People  v.  Boling,  83  Cal.  380; 
23  Pac.  421;  People  v.  Ah  Gee  Yung,  86 
Cal.  144;  24  Pac.  860.  There  is  a  presump- 
tion that  a  killing  was  felonious,  from  the 
mere  proof  of  the  homicide  (People  v. 
Bushton,  80  Cal.  160;  22  Pac.  127);  and 
that  ever}'  killing  is  a  murder,  except  as 
to  the  degree  (People  v.  Belencia,  21  Cal. 
544;  People  v.  King,  27  Cal.  507;  87  Am. 
Dec.  95) ;  and  there  is  a  presumption  of 
fraudulent  intent,  where  a  party  has 
gained  an  unfair  advantage,  through  any 
undue  influence  exercised  over  the  party 
from  whom  the  advantage  is  derived 
(Hayne  v.  Hermann,  97  Cal.  259;  32  Pac. 
171;  Dimond  v.  Sanderson,  103  Cal.  97;  37 
Pac.  189),  or  through  an  unfair  advantage 
taken  of  the  weakness  of  mind  of  the 
party.  Moore  v.  Moore,  56  Cal.  89;  and 
see  Maggini  v.  Pezzoni,  76  Cal.  631;  18 
Pac.  6S7. 

Person  intends  ordinary  consequences  of 
act.  There  is  a  presumption  that  a  person 
intends  the  ordinary  consequences  of  his 
own  acts  (People  v.  White,  5  Cal.  App. 
329;  90  Pac.  471);  and,  under  the  second 
and  third  subdivision  of  this  section,  that 
the  defendant  in  a  criminal  case  intended 
the  natural  and  usual  consequences  of  his 
act,  unless  there  is  evidence,  direct  or  in- 
direct, to  controvert  this  presumption,  and 
it  is  proper  so  to  instruct  (People  v.  Web- 
ster, 13  Cal.  App.  348;  109  Pac.  637);  and 
where   there  is   nothing   in    the   record   to 


show  that  a  person,  spoken  of  as  a  "boy," 
is  under  the  age  of  fourteen  years,  the 
presumption  that  a  person  intends  the  or- 
dinary consequences  of  his  voluntary  act 
applies  (People  v.  Bartley,  12  Cal.  App. 
773;  108  Pac.  868);  but  there  is  no  pre- 
sumption that  there  was  an  intent  to  kill, 
from  the  fact  of  shooting.  People  v.  Mize, 
80  Cal.  41;  22  Pac.  80;  People  v.  Wilson, 
117  Cal.  688;  49  Pac.  1054. 

Person  knows  title  to  his  land.  There 
is  a  presumption  that  a  person  knows  the 
state  of  his  own  title  to  real  property. 
Robins  v.  Hope,  57  Cal.  493;  Parsons  v. 
Weis,  144  Cal.  410;  77  Pac.  1007. 

Suppressed  evidence.  Where  the  facts 
testified  to  were  all  of  an  open  and  no- 
torious character,  and  readily  to  be  dis- 
proven  if  false,  failure  to  introduce  any 
evidence  to  the  contrary  must  be  taken  as 
a  still  stronger  confirmation  (Cavanaugh 
V.  Wholey,  143  Cal.  164;  76  Pac.  979);  and 
where  an  affidavit  in  an  attachment  suit 
was  made  in  the  presence  of  the  defend- 
ants, and  alluded  to  "a  contemporaneous 
writing  executed  by"  them,  of  which  they 
say  nothing  in  their  testimony,  their  si- 
lence is  a  significant  circumstance  against 
them.  Donnellv  v.  Rees,  141  Cal.  56;  74 
Pac.  433. 

Error  in  instruction  regarding  inferior 
evidence.  An  instruction,  under  the  sixth 
subdivision,  is  erroneous,  where  the  word 
"weaker"  is  substituted  for  "inferior,"  a 
word  of  different  meaning.  People  v.  Dole, 
122  Cal.  486;  68  Am.  St.  Eep.  50;  55  Pac. 
581. 

Money  paid  was  due.  There  is  a  pre- 
sumption, where  money  is  paid  by  one  per- 
son to  another,  that  it  was  due  to  the 
payee  (Fox  v.  Monahan,  8  Cal.  App.  707; 
97  Pac.  765;  Light  v.  Stevens,  8  Cal.  App. 
74;  103  Pac.  361);  and  that  money  de- 
livered by  a  debtor  to  his  creditor  is  a 
payment,  and  not  a  loan  (Norton  v.  Larco, 
30  Cal.  126;  89  Am.  Dec.  70);  and  that 
payments  made  to  a  beneficiary  by  the 
trustee  were  on  account,  and  not  as  ad- 
vances or  loans.  Woodard  v.  Wright,  82 
Cal.  202;  22  Pac.  1118. 

Obligation  delivered  presumed  paid.  In 
an  action  upon  a  promissory  note  against 
the  administrator  of  a  deceased  maker, 
where  a  banker  for  both  parties  testified 
to  payments  made  by  the  deceased  to 
plaintiff  in  excess  of  the  amount  due  on 
the  note,  and  the  lips  of  the  deceased  and 
of  the  plaintiff  are  both  sealed  from  tes- 
tifying, and  a  counterclaim  is  interposed 
in  favor  of  the  estate  for  the  amount  of 
such  excess,  it  must  be  presumed,  under 
the  seventh,  ninth,  and  twentieth  subdi- 
visions of  this  section,  that  the  money 
covered  by  the  counterclaim  was  due  from 
the  deceased  to  the  plaintiff,  under  some 
other  obligation.  Light  v.  Stevens,  159 
Cal.  288;  113  Pac.  659. 
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Ownership  presumed  from  possession  and 
acts  of  ownership.  The  presmiiptions  des- 
ignated in  the  eleventh  and  twelfth  sub- 
divisions of  this  section,  afford  full  and 
sufficient  evidence  of  ownership  of  land, 
unless  controverted.  Davis  v.  Crump,  162 
Cal.  513;  123  Pac.  294.  There  is  a  pre- 
sumption that  parties  in  jiossession  of 
land,  claiming  ownership  thereof,  are  the 
owners  (Sacramento  Valley  R.  R.  Co.  v. 
Moffatt,  7  Cal.  577);  and  there  is  a  pre- 
sumption of  ownership  from  the  posse.>^sion 
of  ditches  and  water  rights  (Evans  Ditch 
Co.  v.  Lakeside  Ditch  Co.,  13  Cal.  App. 
119;  108  Pac.  1027);  and  there  is  a  pre- 
sumption that  one  In  posses.sion  of  public 
land  is  the  owner,  as  against  a  mere  tres- 
passer (Bequette  v.  Caulfield,  4  Cal.  278; 
60  Am.  Dec.  615;  Bird  v.  Lisbros,  9  Cal. 
1;  70  Am.  Dec.  618;  Hubbard  v.  Barry,  21 
Cal.  321;  Richardson  v.  McNulty,  24  Cal. 
339;  Brandt  v.  Wheaton,  52  Cal.  430);  and 
that  possession  of  agricultural  land  is 
proof  of  title,  as  against  a  trespasser. 
Burdge  v.  Smith,  14  Cal.  380.  As  against 
an  entire  stranger  to  the  title,  actual  pos- 
session of  land  has  uniformly  been  held, 
both  in  ejectment  and  in  actions  to  quiet 
title,  to  make  out  a  prima  facie  case,  suffi- 
cient to  sustain  a  conclusion  of  ownership. 
Davis  V.  Crump,  162  Cal.  513;  123  Pac.  294. 
There  is  a  presumption  that  he  who  is  in 
possession  is  also  the  rightful  owner,  and 
that  the  rightful  owner  has  not  suffered 
himself  to  be  turned  out  of  possession 
(Sunol  V.  Hepburn,  1  Cal.  254;  and  see 
Brown  v.  O'Connor,  1  Cal.  419;  Conger  v. 
Weaver,  6  Cal.  548;  65  Am.  Dec.  528); 
and  there  is  a  presumption  that  the  title 
to  public  lands,  not  mineral,  as  between 
citizens  of  the  state,  where  neither  party 
connects  himself  with  the  government,  is 
vested  in  the  first  possessor  and  proceeds 
from  him  (Coryell  v.  Cain,  16  Cal.  567); 
and  that  the  possession  of  a  person  on 
mineral  land  is  rightful  (Attwood  v.  Fri- 
cot,  17  Cal.  37;  76  Am.  Dec.  567;  English 
v.  Johnson,  17  Cal.  107;  76  Am.  Dee.  574; 
Table  Mountain  Tunnel  Co.  v.  Stranahan, 
20  Cal.  198;  Patterson  v.  Keystone  Min- 
ing Co.,  23  Cal.  575;  Hess  v."  Winder,  30 
Cal.  349;  Lux  v.  Haggin,  69  Cal.  255;  10 
Pae.  674;  Garthe  v.  Hart,  73  Cal.  541;  15 
Pac.  93;  De  Noon  v.  Morrison,  83  Cal.  163; 
23  Pac.  374;  Miller  v.  Chrisman,  140  Cal. 
440;  98  Am.  St.  Rep.  63;  74  Pac.  444) ;  and 
that  the  holder  of  negotiable  paper,  in- 
dorsed before  maturity,  is  the  bona  fide 
owner  thereof  (Palmer  v.  Goodwin,  5  Cal. 
458;  Himmelmann  v.  Hotaling,  40  Cal.  Ill; 
6  Am.  Rep.  600);  and,  under  the  eleventh 
and  fifteenth  subdivisions  of  this  section, 
that  a  bank  which  holds  a  note  indorsed 
to  it  by  a  corporation  payee,  and  signed 
by  the  general  manager  and  secretary  of 
the  corporation,  is  the  owner  of  such  note 
(Ramboz  v.   Stansbury,  13  Cal.  App.  649; 


110  Pac.  472);  and  that  the  plaintiff  in  an 
action  on  a  promissory  note  was  the  owner 
and  holder  at  the  commencement  of  the 
action.  Pryce  v.  Jordan,  69  Cal.  569;  11 
Pac.  1S5.  The  common-law  presumption 
as  to  possessory  rights  has  been  adopted 
in  this  state  as  part  of  the  common  law, 
as  was  also  the  application  of  the  pre- 
sumption as  subsequently  held  by  the 
courts,  since  its  subsequent  reasonable  ap- 
plication was  impliedly  comprised  in  the 
presumption  itself;  thus,  the  principles  of 
the  common  law  fully  protected  the  just 
possessorv  rights  t>f  occupants  on  the  pub- 
lic lands."  Lux  v.  Haggin,  69  Cal.  255;  10 
Pae.  674.  There  is  a  presumption  of  the 
delivery  of  a  deed,  from  the  possession 
thereof  by  the  grantee  named  therein 
(Ward  v.  "Dougherty,  75  Cal.  240;  7  Am. 
St.  Rep.  151;  17  Pae.  193);  but  there  is 
no  presumption  that  personal  ornaments 
of  a  wife  are  her  separate  property,  from 
her  exclusive  possession  thereof.  People  v. 
Swalm,  80  Cal.  46;  13  Am.  St.  Rep.  96;  22 
Pac.  67.  There  is  a  presumption  that  the 
holder  of  a  certificate  of  claim  against  the 
state,  who  made  an  assignment  thereof, 
was  the  owner  of  the  certificate,  from  the 
fact  of  possession,  and  the  exercise  of 
dominion  over  it  (Bickerdike  v.  State,  144 
Cal.  698;  78  Pac.  277);  and  that  a  party 
owns  the  property  he  contracts  to  sell. 
Dunn  v.  Price,  112  Cal.  46;  44  Pae.  354. 
The  presumption  of  ownership  from  pos- 
session, if  uncontradicted,  is  accepted  as 
matter  of  proof;  but,  as  matter  of  plead- 
ing, an  indictment  cannot  be  aided  in  any 
case  by  presumption.  People  v.  Cleary,  1 
Cal.  App.  50;  81  Pac.  753.  In  an  action 
to  abate  an  obstruction  to  a  right  of  way 
of  necessity,  the  plaintiff,  for  the  purpose 
of  showing  the  necessity,  may  prove  by 
parol  that  the  land  lying  between  his  and 
the  county  road  belongs  to  a  third  person, 
and  it  is  not  necessary,  under  the  eleventh 
and  twelfth  subdivisions,  to  introduce,  in 
the  first  instance,  record  evidence  of  the 
stranger's  title.  Cheney  v.  O'Brien,  69  Cal. 
199;  10  Pac.  479.  There  is  a  presump- 
tion that  the  ownership  of  personal  prop- 
ert.v  is  in  the  person  from  whom  it  was 
stolen.  People  v.  Nelson,  56  Cal.  77.  To 
render  the  title  of  a  possessor  complete, 
courts  will  presume  collateral  facts,  as 
livery  of  seisin,  execution  of  deeds,  etc. 
Hrvan  v.  Tormev,  3  Cal.  Unrep.  85;  21  Pac. 
725. 

Regular  appointment  or  election  to  pub- 
lic office.  There  is  a  presumption  that  a 
person  acting  in  a  public  office  was  regu- 
larly appointed  to  it.  Monterey  v.  Jacks, 
139  Cal.  542;  73  Pac.  436.  The  code  has 
not  materially  changed  the  common-law 
rule,  that,  from  the  undisturbed  exercise 
of  a  public  office,  a  presumption  arises  that 
the  appointment  of  it  is  valid;  and  this 
presumption    will   support   a   finding   that 
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the  incumbent  of  an  office  is  de  jure  such 
oflScer.  Delphi  School  District  v.  Murray, 
53  Cal.  29.  There  is  a  presumption,  in  a 
prosecution  against  a  public  officer,  that 
he  was  regularly  elected  to  the  office  (Peo- 
ple V.  Cobler,  108  Cal.  538;  41  Pac.  401); 
and  there  is  a  presumption,  where  it  is 
averred  that  a  certain  person  acted  as 
under-sheriff,  without  an  allegation  that 
he  wrongfully  acted  as  such,  that  he  was 
under-sheriff  de  jure  as  well  as  de  facto. 
People  V.  Otto,  77  Cal.  45;  18  Pac.  869. 
The  presumption  of  the  fourteenth  sub- 
division does  not  apply  to  the  case  of  an 
officer  prosecuting  an  action  to  recover  his 
salary.  Burke  v.  Edgar,  67  Cal.  182;  7 
Pac.  488. 

Ofacial  duty  regularly  performed.  There 
is  a  presumption  that  official  duty  has 
been  regularly  performed.  Swamp  Land 
Reclamation  District  v.  Wilcox,  2  Cal. 
Unrep.  -794;  14  Pac.  843;  Campbell  v. 
Shafer,  162  Cal.  206;  121  Pac.  737;  West- 
ern Union  Telegraph  Co.  v.  Los  Angeles 
County,  160  Cal.  124;  116  Pac.  564;  People 
V.  Siemsen,  153  Cal.  387;  95  Pac.  863; 
Shepard  v.  Mace,  148  Cal.  270;  82  Pac. 
1046;  Wall  v.  Board  of  Directors,  145  Cal. 
468;  78  Pac.  951;  De  Haven  v.  Berendes, 
135  Cal.  178;  67  Pac.  786;  Wilson  v.  Dur- 
kee,  20  Cal.  App.  492;  129  Pac.  617;  Main 
V.  Thornton,  20  Cal.  App.  194;  128  Pac. 
766;  Boyer  v.  Gelhaus,  19  Cal.  App.  320; 
125  Pac."  916;  Merced  Bank  v.  Price,  9  Cal. 
App.  177;  98  Pac.  383;  Pardee  v.  Schanz- 
lin,  3  Cal.  App.  597;  86  Pac.  812;  Rauer's 
Law  etc.  Co.  v.  Standley,  3  Cal.  App.  44; 
84  Pac.  214. 

Official  duty  performed  by  Federal  offi- 
cers. There  is  a  presumption  that  land- 
officers  of  the  United  States,  in  selling 
land  and  issuing  a  patent  therefor,  rightly 
performed  all  their  duties.  Collins  v.  Bart- 
lett,  44  Cal.  371.  A  plaintiff  in  ejectment 
must  fail,  where  he  claims  under  a  patent 
from  the  state,  which  confers  no  title, 
where  the  field-notes  of  the  government 
survey  of  the  township,  and  the  corrected 
plat  thereof,  show  that  there  is  no  such 
tract  of  land  as  that  described  in  the 
patent.  Harrington  v.  Boehmer,  134  Cal. 
196;  66  Pac.  214;  and  see  Yolo  County  v. 
Nolan,  144  Cal.  445;  77  Pac.  1006.  There 
is  a  presumption  that  the  proper  officers 
of  the  land  department  determined,  prior 
to  the  signature  of  a  patent  for  pueblo 
lands  granted  by  the  United  States,  that 
due  publication  of  the  survey  had  been 
made  (Cruz  v.  Martinez,  53  Cal.  239;  Al- 
varado  v.  Nordholt,  95  Cal.  116;  30  Pac. 
211);  and  there  is  a  presumption  that  the 
official  duty  of  the  register  and  receiver 
of  a  United  States  land-office  was  regu- 
larly performed  in  accordance  with  the 
department  rules,  where  a  certificate  of 
homestead  entrv  has  issued  (Whitakcr  v. 
Pendola,   78   Cal.   296;   20   Pac.  680);    and 


that  the  refusal  of  the  register  of  the 
United  States  land-office  to  file  the  declara- 
tory statement  of  an  alleged  pre-emptioner 
was  proper  (Central  Pacific  R.  R.  Co.  v. 
McCann,  126  Cal.  553;  58  Pac.  1045);  and 
that  where  the  commissioner  of  the  gen- 
eral land-office  withdraws  railroad  land 
from  pre-emption,  he  does  so  by  the  direc- 
tion of  the  Secretary  of  the  Interior 
(Weaver  v.  Fairchild,  50  Cal.  360);  and 
that  where  railroad  lands  are  withdrawn 
from  pre-emption  and  sale  by  the  direction 
of  the  Secretary  of  the  Interior,  the  rail- 
road company  had  filed  a  map  designating 
the  general  route  of  the  road.  Weaver  v. 
Fairchild,  50  Cal.  360.  The  presumption 
in  favor  of  the  proper  discharge  of  their 
duty  by  the  officers  of  the  land  depart- 
ment of  the  United  States  cannot  be 
overcome  by  loose  statements  in  a  cross- 
complaint,  founded,  not  upon  facts,  but 
upon  information  and  belief  merely.  Rog- 
ers V.  De  Cambra,  132  Cal.  502;  60  Pac. 
863;  64  Pac.  894.  There  is  no  presump- 
tion that  a  government  officer  exceeded 
his  authority,  especially  an  officer  of  a 
foreign  government.   Den  v.  Den,  6  Cal.  81. 

Duty  performed  by  Mexican  officials. 
There  is  a  presumption  that  a  Mexican 
governor  of  California,  before  the  con- 
quest, fulfilled  his  duty,  and  had  a  grant 
of  land  approved  by  the  diputacion  ter- 
ritorial before  delivering  the  document  to 
serve  as  a  title  to  the  grantee.  Vander- 
slice  V.  Hanks,  3  Cal.  27.  All  presumptions 
are  in  favor  of  the  power  of  the  Mexican 
governor  and  departmental  assembly,  be- 
fore the  conquest,  to  make  grants  of  land 
in  California,  and  of  the  regularity  of  the 
issuance  of  such  grants  (Castro  v.  Fellom, 
135  Cal.  225;  67  Pac.  142);  and  there  is  a 
presumption  that  the  Mexican  officials  in 
California,  before  the  conquest,  did  their 
duty  in  preventing  forged  papers  from 
being  placed  among  official  documents  and 
records.    Sill  v.  Reese,  47  Cal.  294. 

Official  duty  by  state  legislature,  officers, 
and  boards.  There  is  no  presumption  that 
the  legislature  disregarded  any  constitu- 
tional requirement  in  the  passage  of  a  stat- 
ute, where  the  journals  are  silent  (Hale  v. 
McGettigan,  114  Cal.  112;  45  Pac.  1049); 
nor  that  the  official  duty  of  the  secretary 
of  state  has  been  regularly  performed, 
from  a  second  certificate,  issued  by  him, 
merely  reciting  that  articles  of  incorpora- 
tion were  filed  in  his  office  on  a  certain 
date,  on  which  a  certificate  of  incorpora- 
tion thereof  was  issued  by  him.  Wall  v. 
Mines,  130  Cal.  27;  62  Pac.  386.  There  is 
a  presumption,  where  the  state  issues  pa- 
tents for  lands,  that  such  patents  have 
been  regularly  issued  in  performance  of 
official  duty  after  compliance  with  all  con- 
ditions precedent,  and  to  have  passed  the 
complete  title  of  the  state  (Z.  Russ  &  Sons 
Co.  v.  Crichton,117  Cal.  695;  49  Pac.  1043); 
and    where    the    surveyor-general    certifies 
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that  the  copy  of  an  or.ler  of  reference  of 
a  contest  between  conflicting  claimants  ot 
the  right  to  purchase  state  lan(^,  is  a  copy 
of  the  document  on  file  in  his  office  there  is 
a  presumption  that  the  order  was  regularly 
entered  in  a  record-book  (Eads  v.  Clarke  68 
Cal    481;   9  Pac.  6G6) ;   and  there  is  a  pre- 
sumption that  money  standing  to  the  credit 
of  a  purchaser  of  swamp-land    in  the  gen 
eral  fund,  was  there  by  transfer,  as  there 
was   no   authority   to    make   other   disposi- 
tion of  it   (Miller  &  Lux  v.  Batz,  142  Lai. 
447;  76  Pac.  42);  and  there  is  a  presump- 
tion   from  the  issuance  of  a  certificate  ot 
purchase   of   school   land,   that   the   proper 
officers  have  performed  every  act  I'equired 
bv  them  by   law   in   order   to   vest   in   the 
sfate  the  le'gal  title  to  the  1-d  at  the  tune 
of  the  issuance  of  the  certificate  (Watkins 

V  Lvnch,  71  Cal.  21;  11  Pac.  808;  Bode  v 
Trimmer    82  Cal.  513;  23  Pac.  18' ;  IIo^P^^ 

V  Young,  140  Cal.  274;  98  Am.  St.  Rep.  o6; 
74  Pac  140) ;  and  there  is  a  presumption 
that  swamp-land  commissioners,  in  viewing 
the  land  and  in  making  assessment,  con- 
formed to  the  requirements  of  §  34o6  ot  tbe 
Political  Code  (Swamp-Land  Reclamation 
District  v.  Wilcox,  75  Cal.  443;  1'  Pa^- 
241)-  and  that  the  proceedings  ot  the 
board  of  directors  of  a  state  asylum  in  re- 
re-iealinff  its  bv-laws  were  regular.  Wall 
V   Board^f  Directors,  145  Cal.  468;  78  Pac. 

""  Official  duty  performed  by  officers  and 
boards  of  cities  and  counties.     Where  the 
proper   officers,   in    the    discharge    of   their 
official  duty,  had  decided  that  a  portion  of 
a   street  had  been   graded,  there  is  a  pre- 
sumption that  such  grading  was  regularly 
performed,   although,  upon  the   grading   ot 
adiacent    blocks    many    years    afterwards, 
variations    from    the    official    grade    were 
proven  (Fanning  ^-  Bohme    r6  CaL  149;  18 
Pac    158;  Blanchard  v.  Ladd,  135  Cal.  -f^, 
67  Pac.  130);   and  there  is  a  presumption 
of  the  due  publication  of  an  ordinance  ot 
a  board  of  supervisors  (People  v.  Baldwin, 
117   Cal    244;   49   Pac.   186;    and   see   note 
ante  §1918);    and   there   is   a   presumption 
that  a  board  of  supervisors  acted  regularly 
in   effecting   a   second   contract   for    street- 
work,  and  that  a  valid  and  sufficient  rea- 
son existed  for  its  action,  although  the  first 
contract  was  still  in  force,  and  the  second 
was  awarded  to  the  same  contractor  at  a 
higher  price.    Spaulding  v    North  ban  Fran- 
cisco Homestead  etc.  Ass'n,  87  Cal.  40;  24 
Pac    600;    25   Pac.   249.     All  presumptions 
are  in  favor  of  the  correctness  of  the  ac- 
tion  of   commissioners  having  jurisdiction 
to   apportion   the   expenses   of   widening   a 
street:    Appeal  of  North  Beach  etc.  R.  K. 
Co     32   Cal.   499.     There   is  a  presumption 
that  a  street  superintendent  regularly  per- 
formed   his    duty    in    the    accoptacice    ot    a 
street,  and  that  street-work  done  in  front 
of    the    defendant's    property,    under    pri- 
vate contract,  was  coextensive  with  worK 
subsequently    ordered    done    by    the    board 


of   supervisors    in   front   of   such   property, 
where    in  an  action  upon  the  street  assess^ 
ment,'the    court    found   that    the   plamt.ff 
had    performed    no    work    in   ^/ont   of   the 
property   (De  Haven  v.  Berendes,  135  Cal. 
178;    67    Pac.   786);    but   where   a   superin- 
tendent of  streets  certifies  that  work  was 
properlv    done,    and    the    use    of    patented 
material    was   prohibited    in   the    contract, 
there  is  no  presumption  that  certain  mate- 
rial, marked  as  patented,  ,^\%^°  ^f^', g;: 
ented    (Dunne    v.    Altschul,    57    Cal.    472), 
nor  is  there  a   presumption  that  a  county 
officer     acting    under    a    naked    statutory 
power    has  performed  his  duty  or  comphed 
with  the  law.    Keane  v.  Cannovan,  21  Cal 
991-    82    Am.    Dec.    738.     The    deed    ot    a 
municipality   is,   at  least,  prima  facie  evi- 
dence of  all  facts  essential  to  its  validitj , 
and  grantees  claiming  thereunder  need  not 
prove  that  the  prerequisites  of  the  law  had 
been  complied  with,  or  that  their  case  came 
within  the  provisions  of  the  statute;  if  the 
presumption   in   favor   of   the   deed   is   not 
overcome  by   sufficient   evidence,   the  deed 
itself  is  proof  of  title  in  the  grantees,    ban 
Francisco   etc.   Land   Co.   v.   Hartung,   138 
Cal   ""3-  71  Pac.  337.     There  is  a  presump- 
tion that  official  duty  in  allowing  and  issu- 
ing   a    warrant    was    regularly    performed, 
where,  in  an  action  to  compel  its  payments, 
it  is  averred  in  the  petition,  and  not  denied, 
that  the  board  of  supervisors  allowed  the 
claim  and  ordered  the  warrant  drawn  there- 
for   and  that  such  warrant  was  regularly 
drawn  by  the  auditor  and  delivered  to  the 
claimant     McGowan  v.  Ford,  107  CaL  1- / ; 
40    Pac.    231.     Any    presumption    ot    tne 
genuineness    of   warrants    paid    by    a    city 
treasurer    to    an    absconding    city    official, 
growing  out  of  the  presumption  that   oth- 
eial  duty  was  regularly  performed,  is  dis- 
putable,   and    is    sufficiently    overcome    by 
proof   that   the   warrants   had   never   been 
delivered   to   any   of   the   claimants,   or   to 
anv  one  for  them,  and  had  never  been  de- 
livered  for   their  use   in   payment   of   any 
part  of  the  demands  in  their  favor.   Robert- 
son V.  Board  of  Library  Trustees,  136  Cal. 
403-   69  Pac.   88.     There  is  a  presumption 
that  an  assessor  has  done  his  duty,  being 
a   public   officer,   and   required   to   exercise 
his  best  judgment  in  detenmning  the  value 
of   property    to   be    assessed    (Ba  lenno    v. 
Mas^on    83  Cal.  447;   23  Pac.  530);   and  in 
an  action  to  collect  a  delinquent  tax,  there 
is  a  presumption  that  the  assessor,  in  mak- 
ing   the    assessment,    acted   in    accordance 
with     law,     and     that     the     circumstances 
existed    which    authorized    the    assessment 
rSan    Francisco    v.    Flood,   64    Cal.    oU4,    - 
Pac    264);   and  there  is  a  presumption  ot 
a  mere  error  of  judgment  on  the  part  of  an 
assessor,    where    it   is   alleged   that   he   as- 
sessed property,  willfully  and  against  law 
at  too  lar<-e  a  sum  (Ballerino  v.  Mason    83 
(al     447      23    Pac.    530;    and    see    Gridley 
School  District  V.  Stout,   134  Cal    592;   66 
Pac.  785);  and  there  is  a  presumption  that 


1963 


INDIRECT   EVIDENCE  AND   PRESUMPTIONS. 


1996 


applicants  for  reduction  of  assessments  of 
a  county  board  of  equalization  were  ex- 
amined by  the  board  of  supervisors  in 
accordance  with  §  3675  of  the  Political 
Code.  Garretson  v.  Board  of  Supervisors, 
61  Cal.  54.  Under  the  first  and  fifteenth 
subdivisions  of  this  section,  it  cannot  be 
presumed,  contrary  to  an  indorsem.ent  on 
papers  required  by  law  to  be  attached 
together,  that  a  certificate  was  not  in  such 
package  when  the  indorsement  was  made, 
or  was  wrongfully  made  elsewhere  than  in 
the  office  of  the  proper  officer.  Reid  v.  Clay, 
134  Cal.  207;  66  Pac.  262.  There  is  a  pre- 
sumption that  the  defendant  in  an  election 
contest  was  nominated  and  elected,  and  duly 
received  the  certificate  of  election,  where 
the  complaint  did  not  expressly  negative 
his  nomination  by  petition  or  certificate 
containing  the  requisite  number  of  names 
of  electors,  but  states  that  the  clerk  placed 
the  name  of  the  defendant  on  the  ballots, 
and  that  a  certificate  of  election  had  been 
issued  to  him  (Powers  v.  Hitchcock,  129 
Cal.  325;  61  Pac.  1076);  and  there  is  a 
presumption  that,  when  returning  a  writ 
of  attachment,  the  sheriff  states  all  that  he 
did  towards  making  the  service:  a  general 
return,  that  certain  described  real  estate 
was  attached,  is  not  sufficient.  Brusie  v. 
Gates,  80  Cal.  462;  22  Pac.  284.  There  is 
a  presumption  that  a  sheriff's  return  is  cor- 
rect. Egery  v.  Buchanan,  5  Cal.  53;  Raker 
V.  Bucher,  100  Cal.  214;  34  Pac.  654. 
There  is  no  presumption  that  a  homicide 
committed  by  a  peace-officer  is  justifiable, 
simply  because  of  his  official  position. 
People  v.  James,  5  Cal.  App.  427;  90  Pac. 
561.  There  is  a  presumption  that  a  will 
was  duly  registered,  where  the  records  of 
the  alcalde's  office  were  scattered  or  de- 
stroyed, and  an  enemy  of  his  country  was 
in  possession  of  the  pueblo  at  the  time  of 
the  death  of  the  testator  (Panaud  v.  Jones, 
1  Cal.  488);  and  there  is  a  presumption,  in 
the  absence  of  allegations  and  evidence  to 
the  contrary,  that  an  administrator  has 
obeyed  the  law  and  performed  his  official 
duty,  and  that  all  the  property  and  money 
of  the  estate  for  which  he  was  accountable 
at  the  time  of  his  death  has  passed  into 
the  possession  of  his  successor  (Gray  v. 
Farmers'  Exchange  Bank,  105  Cal.  60;  38 
Pac.  519);  and  there  is  a  presumption  that 
an  assignee  in  insolvency  had  previously 
qualified,  and  given  the  bond  required  by 
the  statute  (Farnsworth  v.  Sutro,  136  Cal. 
241;  68  Pac.  705);  and  that  an  elisor,  reg- 
ularly appointed,  faithfully  performed  his 
duty  (Turner  v.  Billagram,  2  Cal.  520); 
and,  when  no  venue  is  stated,  that  an  affi- 
davit was  taken  within  the  jurisdiction  of 
the  notary  public  taking  it  (Reavis  v. 
Cowell,  56  Cal.  588);  and  that  the  certifi- 
cate of  a  notary  public,  of  the  acknowledg- 
ment of  a  deed,  states  the  facts.  Baldwin 
v.  Bornheimer,  48  Cal.  433. 

Ordinance  of  board,  of  supervisors.     Pre- 
sumption of  legality.    See  note  ante,  §  1918. 


Acts    of    courts    regular    and    correct. 

There  is  a  presumption  in  favor  of  the  acts 
of  courts  of  general  jurisdiction  (Fox  v. 
Townsend,  149  Cal.  659;  87  Pac.  82);  and 
in  favor  of  the  regularity  and  correctness 
of  their  proceedings,  so  far  as  not  over- 
come by  the  record  (Thompson  v.  Monrow, 
2  Cal.  99;  56  Am.  Dec.  318;  Kilburn  v. 
Ritchie,  2  Cal.  145;  56  Am.  Dec.  326; 
People  v.  Barbour,  9  Cal.  230;  People  v. 
Robinson,  17  Cal.  363;  Moore  v.  Massini, 
43  Cal.  389;  Doyle  v.  Franklin,  48  Cal. 
537);  and  there  is  a  presumption  that  the 
proceedings  of  the  lower  court  were  regu- 
lar, when  the  record  contains  only  the 
pleadings  and  judgment  (Gonzales  v.  Hunt- 
ley, 1  Cal.  32;  Palmer  v.  Brown,  1  Cal.  42; 
Folsom  V.  Root,  1  Cal.  374) ;  and,  from  the 
action  of  a  judge  in  denying  a  motion  for 
a  change  of  venue,  made  upon  the  ground 
of  his  disqualification  because  of  an  alleged 
interest  in  the  result  of  the  action,  that  he 
was  not  so  interested  (Southern  California 
Motor  Road  Co.  v.  San  Bernardino  Na- 
tional Bank,  100  Cal.  316;  34  Pac.  711); 
and  that  the  court,  on  granting  a  commis- 
sion to  take  a  deposition,  performed  its 
duty,  and  directed  it  to  a  person  qualified 
to  execute  it  (Dambmann  v.  White,  48  Cal. 
439);  and  that  the  court  did  not  excuse, 
without  legal  cause,  persons  summoned  as 
grand  jurors  (People  v.  Millsaps,  35  Cal. 
47);  and  that  an  examination  was  had 
before  a  justice,  where  there  is  no  deposi- 
tion in  writing,  and  there  is  no  fault  or 
irregularity  in  making  and  indorsing  the 
order  of  commitment  on  the  complaint 
(People  v.  Smith,  59  Cal.  365;  People  v. 
Hope,  62  Cal.  291;  People  v.  Whitely,  64 
Cal.  211;  27  Pac.  1104);  and  there  is  a  pre- 
sumption that  a  juror  was  duly  sworn, 
where  there  is  nothing  in  the  record  to  the 
contrary  (People  v.  Darr,  61  Cal.  554) ; 
and  that  referees  were  sworn,  if  the  legis- 
lature had  intended  that  referees,  like 
jurors,  should  be  sworn  (Sloan  v.  Smith,  3 
Cal.  406);  and  that  evidence  of  threats  was 
properly  excluded  from  the  jury,  where  the 
record  does  not  show  the  character  of  such 
threats  (People  v.  Glenn,  10  Cal.  32);  and 
there  is  a  presumption  in  favor  of  the  cor- 
rectness of  the  charge  of  the  court  to  the 
jury,  unless  manifestly  erroneous  under 
any  and  every  conceivable  state  of  facts 
(People  v.  King,  27  Cal.  507;  87  Am.  Dec. 
95);  but  there  is  no  presumption  of  error 
on  the  part  of  the  court  in  striking  out  an 
answer  to  a  question  given  at  the  taking 
of  a  deposition,  and  objected  to  at  the 
trial  as  not  being  in  statutory  form,  and  as 
incompetent,  where  the  record  does  not 
contain  such  a  statement  as  will  enable  the 
appellate  court  to  form  an  opinion  as  to 
the  propriety  of  the  action  of  the  trial 
court.  People  v.  Gillis,  97  Cal.  542;  32  Pac. 
586.  There  is  a  presumption  that  the  trial 
court,  in  rescinding  a  contract,  imposed  all 
the  conditions  which  the  facts  before  it 
would  justify  (Chicago  Clock  Co.  v.  Tobin, 
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123  Cal.  377;  55  Pae.  1007);  and  that, 
where  the  final  judgment  shows  that  the 
last  amended  com[)laiut  was  stricken  out, 
a  legal  ground  existed  for  so  doing,  if  it 
could  be  done  on  any  legal  ground.  Cleland 
V.  Walbridge,  78  Cal.  358;  20  Pac.  730. 
There  is  a  presumption  that  the  accounts 
of  an  executor  have  been  settled  and  the 
estate  delivered,  where  he  has  resigned  and 
his  successor  has  been  appointed  (Estate 
of  Allen,  78  Cal.  581;  21  Pac.  426);  and, 
upon  the  appointment  of  a  new  adminis- 
trator, the  former  administrator  had  de- 
livered the  assets  of  the  estate  into  the 
custody  of  the  court,  or  to  a  person  ap- 
pointed to  receive  it.  Jennings  v.  Le  Bre- 
ton, 80  Cal.  8;  21  Pac.  1127.  There  is  no 
presumption  that  an  order  sustaining  a  de- 
murrer to  a  complaint  was  set  aside  before 
judgment  was  rendered,  where  the  clerk 
has  certified  to  the  correctness  of  the  tran- 
script (Seaver  v.  Cay,  9  Cal.  564);  nor  that 
evidence,  excluded  by  the  court,  was  con- 
sidered by  it  in  making  up  its  judgment 
(Jones  V.  Snow,  64  Cal.  456;  2  Pac.  28); 
nor  that  error  was  committed,  where  it  is 
not  shown  in  the  record.  People  v.  Wil- 
liams, 45  Cal.  25;  People  v.  Brotherton,  47 
Cal.  388;  People  v.  Marks,  72  Cal.  46;  13 
Pac.  149;  People  v.  Huff,  72  Cal.  117;  13 
Pac.  168.  There  is  a  presumption  that  the 
action  of  the  court  in  vacating  its  former 
decision  in  the  same  cause  was  regularly 
performed  and  is  correct  (Ingerman  v. 
Moore,  90  Cal.  410;  25  Am.  St.  Rep.  138; 
27  Pac.  306;  Paige  v.  Eoeding,  95  Cal.  388; 

31  Pac.  264;  Von  Schmidt  v.  Von  Schmidt, 
104  Cal.  547;  38  Pac.  361;  Estate  of  Bouys- 
sou,  3  Cal.  App.  39;  84  Pae.  460);  and  that 
the  acts  of  the  court  in  amending  its  rec- 
ord, or  in  supplying  a  lost  record,  were 
properly  exercised;  jurisdiction,  once  ac- 
quired, is  not  lost  by  failure  to  preserve 
record.  Sichler  v.  Look,  93  Cal.  600;  29 
Pac.  220.  There  is  a  presumption  that  the 
court  and  clerk  acted  regularlj-  in  making 
an  assignment  and  conveyance  of  the  prop- 
erty of  an  insolvent  debtor,  and  that  the 
conditions  precedent  to  sueli  action  had 
been  properly  performed  (Farnsworth  v. 
Sutro,  136  Cal.  241;  68  Pae.  705;  and  see 
Eued  V.  Cooper,  109  Cal.  682;  34  Pac.  98); 
and  there  is  a  presumption  that  all  the 
facts  in  the  record  upon  appeal,  bearing  on 
the  points  decided,  have  received  due  con- 
sideration, whether  all  or  part  or  none  of 
such  facts  are  mentioned  in  the  opinion  of 
the  appellate  court.    Mulford  v.  Estudillo, 

32  Cal.  131. 

Ofacial  duty  performed  by  jurors.  There 
is  a  presuinj)tion  that  the  jur}-  disregarded 
an  answer  to  a  question  to  which  an  objec- 
tion was  sustained,  but  which  the  witness 
answered,  in  direct  disobedience  to  the 
order  of  the  court  (People  v.  Hall,  57  Cal. 
569);  and  that  the  jury  in  an  action  for 
conversion,  disregarded  an  allegation,  in 
the  complaint,  of  attorneys'  fees  as  an  ele- 
ment of  damages  (McDonald  v.  McConkey, 


57  Cal.  325);  and  that  a  juror  has  been 
subject  to  improper  influence  where  he  con- 
verses with  or  voluntarily  listens  to  the 
remarks  of  others  on  the  subject  of  the 
charge  upon  which  he  is  to  pass.  People 
v.  Turner,  39  Cal.  370;  and  see  People  v. 
Lee  Chuck,  78  Cal.  317;  20  Pac.  719. 

Duty  of  clerk  of  court  performed.  There 
is  a  presumption  that  a  writ  of  attachment 
was  duly  executed,  although  the  return  of 
the  sheriff  is  defective  in  not  stating  all 
the  acts  done  in  making  service  (Ritter  v. 
Scannell,  11  Cal.  238;  Porter  v.  Pico,  55 
Cal.  105;  Davis  v.  Baker,  72  Cal.  494;  14 
Pac.  102;  Brusie  v.  Gates,  80  Cal.  462;  22 
Pac.  284);  and  where  the  court  found  that 
an  order  of  sale  was  duly  issued  upon  a 
decree  of  foreclosure,  that  such  order  was 
certified  or  attested  by  the  clerk,  where  the 
law  required  this  to  be  done  (Spaulding  v. 
Howard,  121  Cal.  194;  53  Pac.  563);  and 
where  the  word  "seal,"  in  brackets,  appears 
in  the  copy  of  a  certificate  in  the  record, 
that  the  seal  of  the  court  is  affixed  to  the 
original  (Touchard  v.  Crow,  20  Cal.  150;  81 
Am.  Dee.  108);  and,  in  the  absence  of  evi- 
dence to  the  contrar}^,  that  the  clerk,  in 
making  up  the  judgment  roll,  regularly  per- 
formed his  official  duty,  and  made  it  up 
within  the  proper  time,  including  therein 
all  papers  then  on  file  which  should  have 
gone  into  it  (Gordon  v.  Donahue,  79  Cal. 
501;  21  Pac.  970);  and  where  findings,  at- 
tached to  the  judgment  roll,  bear  date  after 
the  entry  of  the  judgment,  and  follow  the 
judgment  in  their  position  in  the  judgment 
roll,  and  are  not  indorsed  as  tiled,  but 
merely  signed  by  the  judge,  that  they  were 
filed  before  the  judgment  was  entered,  or 
that  they  were  waived,  the  mere  date  and 
position  of  the  paper  being  disregarded 
(Gordon  v.  Donahue,  79  Cal.  501;  21  Pac. 
970);  and  that  an  execution  issued  on  a 
judgment,  where  the  sheriff  executed  a  deed 
in  due  form,  in  which  the  judgment  and 
execution  are  regiilarlv  recited  (Russell  v. 
Harris,  38  Cal.  426;  99  Am.  Dec.  421);  and 
that  all  the  evidence  is  embodied  in  the 
record  (Swanston  v.  Sublette,  1  Cal.  123); 
and  where  the  clerk  failed  to  file  the  re- 
mittitur for  four  months  after  it  was  sent 
down,  that  it  was  because  the  fee  for  filing 
had  not  been  paid  or  tendered,  or  that  there 
was  some  other  suflficient  cause  (Mabb  v. 
Stewart,  7  Cal.  Unrep.  186;  77  Pac.  402); 
and  in  all  cases  where  a  judgment  is  col- 
laterally attached,  that,  nothing  appearing 
to  the  contrary,  non-residents  were  brought 
before  the  court  by  proper  process,  either 
by  publication  or  personal  service  (Mc- 
Hatton  V.  Rhodes.  143  Cal.  275;  101  Am. 
St.  Rep.  125;  76  Pac.  1036);  and  where  a 
foreign  judgment,  offered  in  evidence,  re- 
cited that  the  defendants  had  been  fully 
notified  by  publication,  that  an  order  was 
made  for  publication,  which  is  no  part  of 
the  judgment  roll,  and  that  the  notice  was 
given  as  provided  by  the  laws  of  the  state 
where  judgment  was  rendered  (McHatton 
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V.  Rhodes,  143  Cal.  273;  101  Am.  St.  Eep. 
125;  76  Pae.  1036);  and  that  what  ought  to 
have  been  done  was  not  only  done,  but 
rightly  done,  where  the  record  is  silent  as 
to  what  was  done  (pahn  v.  Kelly,  34  Cal. 
391;  94  Am.  Dec.  742);  but  there  is  no  pre- 
sumption that  something  different  was 
done,  where  the  record  states  what  was 
done.  Hahn  v.  Kelly,  34  Cal.  391;  94  Am. 
Dec.  742. 

Facts  presumed  found  or  proved.    There 
is   a  presumption   that   the   issues   of   fact 
were  properly  found,  where  the   case   was 
tried  by  the  court  without  a  jury   (O'Con- 
ner  v.  Stark,  2  Cal.  153) ;  and  that  all  facts 
within  the  issues,  not  expressly  found,  and 
not    inconsistent    with    the    other    findings, 
have   been   found   in   accordance   with   the 
iudgment   (Servant!  v.  Lusk,  43   Cal.   238; 
Smith    V.    Penny,    44    Cal.    161;    Lovell    v. 
Frost,  44  Cal.  471);  and  that  all  the  issues 
in  an   action  were  actually  heard  and   de- 
cided  (Parnell  v.  Hahn,  61  Cal.  131);  and 
where  no  findings  of  fact  were  made,  that 
the  court  found  on  all  the  issues  in  favor 
of  the  prevailing  party   (Clark  v.  Willett, 
35  Cal.  534);  and  that  all  the  material  is- 
sues were  found  in  favor  of  the  party  who 
recovered  the  judgment  (Howard  v.  Throck- 
morton, 48  Cal.  482);  and  that  a  material 
fact,   put   in   issue    by   the    pleadings,    has 
been  found  by  the  court  in  such  a  way  as 
to  support  the  judgment  (Hixon  v.  Brodie, 
45  Cal.  275);  and  that  the  court,  where  it 
makes  a  finding  of  facts,  but  does  not  in- 
clude   a    finding    upon    one    of    the    issues 
raised,  found  upon  that  issue  in  such  a  way 
as  to  sustain  the  judgment  (Sears  v.  Dixon, 
33    Cal.   326;    Merrill   v.   Chapman,  34    Cal. 
251;  Shelby  v.  Houston,  38  Cal.  410;  Smith 
V.  Cushing,  41  Cal.  97) ;  and  that  the  facts 
necessary    to    authorize    a    judgment    were 
found  in  behalf  of  the  party  in  whose  favor 
it  was  rendered,  where  no  findings  are  filed, 
on  the  trial  of  a  case  by  the  court  without 
a   jury    (King  v.   Wellinan,   38    Cal.   595); 
and  that  the  court  found,  in  an  action  of 
ejectment,  that  the  defendant  had  such  pos- 
session as  would  support  ejectment,  where 
it  found  that  he  was  not  in  actual  occupa- 
tion when  suit  was  commenced   (Tubbs  v. 
Ghirardelli,  45   Cal.  231;   Crane  v.   Ghirar- 
delli,  45  Cal.  235) ;  and  that  facts  not  found 
were  proved,  unless  the  court  below,  on  ap- 
plication,   had     not     supplied     the     defect 
(Lyons  v.  Leimback,   29   Cal.   139;   Bernal 
v.   Gleim,   33    Cal.   668);    and   tht,;   all   the 
facts  necessary  to  the  support  of  a  judg- 
ment, and  which  are  embraced  within  the 
issues,  were  proven,  in  the  absence  of  any 
facts  inconsistent  with  the  relief  granted, 
or   the   allegation  upon  which  it  is  based. 
Lucas  v.  San  Francisco,  28  Cal.  591. 

Presumptions  in  favor  of  judgment,  ver- 
tUct,  and  findings.  There  is  a  presumption 
in  favor  of  the  correctness  of  the  judg- 
ment (Landers  v.  Bolton,  26  Cal.  393; 
^Vhite  V.  Aberuathy,  3  Cal.  426;  Nelson  v. 
Lemmon,  10  Cal.  49;  Davis  v.  Lezinsky,  93 


Cal.  126;  28  Pac.  811;  Owen  v.  Morton,  24 
Cal.  373;  Hastings  v.  Cunningham,  35  Cal. 
549),    although    the    record    contains     only 
a  part  of  the  judgment  roll   (Hastings  v. 
Cunningham,  35  Cal.  549);   and  there  is  a 
presumption  that  a  judgment  was  rendered 
on   sufficient   service,  when   offered  in   evi- 
dence in  another  proceeding,  although  there 
is  no  proof  of  service  (Estate  of  Eickhoff, 
101   Cal.  600;   36  Pac.   11);   and  to  sustain 
the  judgment  of  the  court  below,  the  ap- 
pellate court  will  presume  that  minor  non- 
resident defendants,  served  by  publication, 
are  over  the  age  of  fourteen  years.    Emeric 
V.  Alvarado,  64  Cal.  529;  2  Pac.  418.   There 
is  a  presumption  in  favor  of  the  verity  of 
the   judgment,   both   upon   a   direct   appeal 
therefrom  and  upon  a  collateral  attack,  as 
to  all  matters  of  which  it  contains  a  record, 
in   the  absence   of  contradictory   evidence. 
Sichler  v.  Look,  93  Cal.  600;  29  Pac.  220; 
Eickhoff  V.  Eickhoff,   107   Cal.  42;   48   Am. 
St.  Eep.  110;  40  Pac.  24;  Kahn  v.  Matthai, 
115  Cal.  689;   47  Pac.   698.     The  presump- 
tion which  the  law   implies  in   support   of 
the  judgments   of   courts   of  general  juris- 
diction   arises    only    where    the    record    is 
silent,    and    cannot    apply   where   it  is   not 
silent.    Latta   v.   Tutton,   122   Cal.   279;   68 
Am.  St.  Rep.  30;  54  Pae.  844.    Where  there 
are  two  presumptions,  equally  reasonable, 
arising  upon  the  face  of  the  record,  the  ap- 
pellate   court    will    adopt    that    which    will 
maintain  the  judgment.    Whipley  v.  Flower, 
6  Cal.  630.    There  is  a  presumption  that  a 
judgment,  as  entered  by  the  clerk,  was  di- 
rected and  authorized  by  the  judge   (Cali- 
fornia Southern  R.  R.  Co.  v.  Southern  Pa- 
cific  R.   R.    Co.,   67   Cal.   59;    7   Pac.   123); 
and  that  a  judgment   entered  by   default, 
upon  a  service  of  summons  made  by  publica- 
tion, was  entered  in  pursuance  of  an  order 
of  court,  where  it  recites  that  it  was  en- 
tered in  pursuance  of  an  order  (McCauley 
V.  Fulton,  44  Cal.  355);  and  that  the  court 
entered   such  a  judgment  as  was   required 
by   the   facts   in   issue   proved,   where   the 
judgment  gives  all  the  relief  demanded  in 
the  complaint.    Nevada  County  etc.  Canal 
Co.  V.  Kidd,  37  Cal.  282.    The  competency 
and  power  of  a  trustee  to  accept  the  trust 
imposed  upon  him  by  the  terms  of  a  decree 
of  distribution  must  be  presumed  in  favor 
of    such    decree.     Kauffman    v.    Foster,    3 
Cal.  App.  741;  86  Pac.  1108.   There  is  a  pre- 
sumption, where  there  were  two  counts  in 
a   complaint,   that    the   verdict   and   judg- 
ment were  based  upon  that  one  which  is 
supported   by   the   evidence,   and  to  which 
the    instructions    were    directed.     Flinn    v. 
Crooks,  2  Cal.  App.  335;  83  Pac.  812.   Upon 
appeal,   all    presumptions   are   in   favor   of 
the  verdict.    Lynn  v.  Southern  Pacific  Co., 
103  Cal.  7;  24  L.  R.  A.  710;  36  Pac.  1018. 
There  is  a  presumption  that  implied  find- 
ings   by    the    court    were    such    as    were 
necessary  to  sustain   the  judgment,  in  the 
absence  of  express  findings  on  an  essential 
point   (Oakland  v.  Whipple,  39   Cal.   112); 
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and  when  attacked  on  motion  for  a  new 
trial,  that  the  findings  and  decision  are  cor- 
rect (^Moyes  v.  Griffith,  35  Cal.  556);  but 
there  is  no  presumption  that  a  fact,  con- 
tained in  the  findings,  which  contradicts 
the  admissions  of  the  pleadings,  was 
founded  upon  competent  evidence.  Burnett 
V.  Stearns,  33  Cal.  468. 

Acts  of  court  within  its  jurisdiction. 
There  is  a  presumption  in  favor  of  the  ju- 
risdiction of  courts  of  general  jurisdiction 
(Crane  v.  Brannan,  3  Cal.  192;  Alderson  v. 
Bell,  9  Cal.  315;  Montgomery  v.  Tutt,  11 
Cal.  307;  Campe  v.  Lassen,  67  Cal.  139;  7 
Pae.  430),  although  the  transcript  contains 
no  evidence  that  an  amended  complaint,  or 
any  answer  thereto,  was  ever  filed,  or  that 
a  default  was  entered  for  want  of  an  an- 
swer. Mahlstadt  v.  Blanc,  34  Cal.  577. 
The  presumptions  of  law  are  in  favor  of 
the  jurisdiction  and  of  the  regularity  of 
the  proceedings  of  superior  courts,  or  courts 
of  general  jurisdiction,  proceeding  accord- 
ing to  the  course  of  the  common  law;  but 
they  are  not  in  favor  of  the  jurisdiction 
and  of  the  regularity  of  the  proceedings  of 
inferior  courts,  or  courts  of  limited  juris- 
diction, and  parties  who  claim  any  right 
or  benefit  under  their  judgments  must  show 
their  jurisdiction  affirmatively.  Hahn  v. 
Kelly,  34  Cal.  391;  94  Am.  Dec.  742;  Sharp 
V.  Lumley,  34  Cal.  611;  Ryder  v.  Cohn,  37 
Cal.  69;  Mahoney  v.  Middleton,  41  Cal.  41; 
Drake  v.  Duvenick,  45  Cal.  455;  Wiggin  v. 
Superior  Court,  68  Cal.  398;  9  Pac.  646; 
Wood  V.  Jordan,  125  Cal.  261;  57  Pac.  997. 
There  is  a  presumption  that  a  court  of  gen- 
eral jurisdiction,  in  case  of  collateral  at- 
tack on  the  judgment,  had  jurisdiction 
(Hahn  v.  Kelly,  34  Cal.  391;  94  Am.  Dec. 
742);  and  had  acquired  jurisdiction  of  a 
defendant,  where  it  rendered  judgment 
against  him  (Sharp  v.  Daugney,  33  Cal. 
505);  and  that  all  the  conditions  existed, 
necessary  to  authorize  the  court  to  appoint 
a  new  administrator,  after  the  resignation 
of  the  former  administrator  (Jennings  v. 
Le  Breton,  80  Cal.  8;  21  Pac.  1127);  and 
where  a  court  has  dealt  with  a  probate 
matter,  that  everything  was  done  that  was 
necessary  to  sustain  the  action  of  the 
court;  and  where  the  record  is  silent,  that 
that  was  done  which  was  requisite  to  sus- 
tain the  jurisdiction  (Estate  of  Davis,  151 
Cal.  318;  121  Am.  St.  Rep.  105;  86  Pac. 
183);  and  that  a  judge  was  lawfully  exer- 
cising jurisdiction,  where  no  objection  was 
made  to  his  authority  at  the  time  he  en- 
tered the  plea  of  a  defendant  (People  v. 
Ah  Lee  Doon,  97  Cal.  171;  31  Pac.  933); 
and  that  the  court,  in  the  appointment  of 
a  second  assignee  in  insolvency  proceed- 
ings, acted  within  its  jurisdiction,  and  that 
such  assignee  was  a  regularly  appointed 
officer  (Freeman  v.  Spencer,  128  Cal.  394; 
60  Pac.  979;  and  see  Haynes  v.  Meeks,  20 
Cal.  288);  and  that  the  court,  in  assigning 
homestead  property  to  the  innocent  party 
in    an   action   for   divorce,   intended   to   act 


within  the  scope  of  its  authority,  in  the 
absence  of  a  reasonably  clear  expression 
to  the  contrary.  Simpson  v.  Simpson,  80 
Cal.  237;  22  Pac.  167.  A  decree  of  the  su- 
perior court  of  this  state,  distributing  the 
estate  of  a  deceased  person,  is,  in  itself, 
presumptive  evidence  of  the  jurisdictiou 
of  the  court  to  render  it,  and,  by  itself, 
affords  evidence  of  the  transmission  of  the 
title  of  the  deceased.  .Johnson  v.  Canty, 
162  Cal.  391;  123  Pac.  263.  There  is  a  pre- 
sumption that  an  order  authorizing  a  guar- 
dian to  invest  the  money  of  his  ward  in  a 
particular  manner  was  made  by  the  court 
in  the  discharge  of  its  official  duty,  and 
within  the  lawful  exercise  of  its  jurisdic- 
tion. Estate  of  Schandoney,  133  Cal.  387; 
65  Pac.  877.  The  presumption  is  in  support 
of  the  judgment  of  a  court  of  record, 
though  it  is  that  of  a  foreign  state.  Col- 
lins V.  Maude,  144  Cal.  289;  77  Pac.  945. 
All  presumptions  are  in  favor  of  the  juris- 
diction of  a  court  of  general  jurisdiction 
of  another  state  to  render  a  judgment  of- 
fered in  evidence  in  a  court  of  this  state; 
the  jurisdiction  of  courts  of  general  ju- 
risdiction, as  to  persons,  extending  in  a 
general  sense,  to  persons  within  their  ter- 
ritorial limits  and  who  can  be  reached  by 
their  process.  McHatton  v.  Rhodes,  143 
Cal.  275;  101  Am.  St.  Rep.  125;  76  Pac. 
1036.  There  is  a  presumption,  upon  appeal 
from  a  judgment  rendered  in  this  state, 
upon  a  deficiency  judgment  rendered  in 
another  state,  where  the  law  of  such  state 
was  proved,  but  is  not  disclosed  by  the 
record,  that  the  court  properly  considered 
the  evidence,  and  correctly  inferred  there- 
from that,  under  such  law,  the  former  judg- 
ment was  rendered  by  the  court  of  the 
other  state  in  the  due  exercise  of  its  juris- 
diction, and  was  in  all  respects  valid.  Cum- 
mings  V.  O'Brien,  122  Cal.  204;  54  Pac.  742. 
But  there  is  no  presumption  in  favor  of  the 
jurisdiction  of  a  justice's  court,  or  of  any 
other  inferior  court.  King  v.  Randlett.  33 
Cal.  318;  Ex  parte  Kearny,  55  Cal.  212; 
Kevbers  v.  McComber,  67  Cal.  395;  7  Pac. 
838". 

Correctness  of  judicial  record.  There  is 
a  presumption,  in  support  of  the  regularity 
of  an  officer's  proceeding  and  of  the  cor- 
rectness of  a  judicial  record,  under  the 
fifteenth  and  seventeenth  subdivisions  of 
this  section,  that  failure  to  file  a  remittitur 
for  several  months  after  it  was  sent  down, 
was  because  the  fee  for  filing  had  not  been 
paid  or  tendered,  or  that  there  was  some 
other  cause.  Mabb  v.  Stewart,  7  Cal.  Un- 
rep.  186;  77  Pac.  402. 

Presumption  that  all  issues  were  met  and 
decided.    See  note  ante,  §  190S. 

Private  transactions  fair  and  regular. 
There  is  a  presumption  that  the  issuance 
of  corporate  stock  for  the  services  of  an 
attorney  was  fair.  Turner  v.  Fidelitv  Loan 
Concern,  2  Cal.  App.  122;  83  Pac.  62.  The 
presumption  of  the  nineteenth  subdivision, 
that   private   transactions   have   been   fair 
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and  regular,  is  not  applicable  to  the  deal- 
ings of  an  administrator  with  an  estate 
and  its  funds.  Sanguinetti  v.  Gianelli,  6 
Cal.  Unrep.  489;  61  Pac.  1106.  Fraud  may 
be  presumed  from  circumstances,  but  only 
those  of  a  very  conclusive  nature  (Mc- 
Daniel  v.  Baca,  2  Cal.  326;  56  Am.  Dec. 
339) ;  but  there  is  no  presumption  that  a 
party  has  committed  fraud  (McCarthy  v. 
White,  21  Cal.  495;  82  Am.  Dec.  754;  Weth- 
erly  v.  Straus,  93  Cal.  283;  28  Pac.  1045; 
Gray  v.  Galpin,  98  Cal.  633;  33  Pac.  725); 
nor  that  deceit  was  practiced,  where  the 
circumstances  attending  a  transaction 
were  such  as  to  put  a  prudent  man  upon 
inquiry  (Champion  v.  Woods,  79  Cal.  17; 
12  Am.  St.  Eep.  126;  21  Pac.  534);  nor  is 
there  a  conclusion  of  fraud  from  want  of 
consideration  in  a  deed.  Gillan  v.  Met- 
calf,  7  Cal.  137.  There  is  a  presumption 
that  smelting  and  refining  works  are  not 
run  at  night  (Mackintosh  v.  Agricultural 
Fire  Ins.  Co.,  150  Cal.  440;  89  Pac.  102); 
and  that  a  guaranteed  article,  manufac- 
tured and  sold  at  the  principal  place  of 
business  of  the  guarantor,  was  delivered 
at  such  place  (Byrum  v.  Stockton  Com- 
bined Harvester  etc.  Works,  91  Cal.  657; 
27  Pac.  1093);  and  that  the  holder  of  a 
negotiable  instrument  took  it  for  value, 
before  dishonor,  and  in  the  regular  course 
of  business.  Sperry  v.  Spaulding,  45  Cal. 
544.  There  is  a  presumption  that  if  a  note 
had  been  paid,  it  would  have  been  deliv- 
ered up;  being  found,  at  the  death  of  the 
maker,  in  the  possession  of  the  payee, 
there  is  a  presumption  that  it  had  not  been 
paid  by  the  decedent,  and  the  ordinary 
course  of  business  had  not  been  followed. 
Griffith  V.  Lewin,  125  Cal.  618;  58  Pac. 
205.  Where  a  defendant  in  a  divorce  suit 
was  permitted  to  carry  on  his  usual  and 
ordinary  business,  pending  the  suit,  a  con- 
veyance made  by  him,  in  good  faith,  to 
pay  an  honest  debt  of  long  standing,  will 
be  presumed  to  be  in  the  course  of  or- 
dinary business,  in  the  absence  of  evidence 
to  the  contrary.  White  v.  Wise,  134  Cal. 
613;  66  Pac.  959.  There  is  a  presumption 
that  persons  carrying  on  a  trade  or  busi- 
ness are  familiar  with  the  customs  and 
usages  thereof,  and  contract  in  reference 
to  such  customs  and  usages  (Union  Ins. 
Co.  v.  American  Fire  Ins.  Co.,  107  Cal.  327; 
48  Am.  St.  Eep.  140;  28  L.  R.  A.  692;  40 
Pac  431);  and  that  a  written  lease  em- 
bodies the  final  determination  of  the  par- 
ties (Abbott  V.  76  Land  etc.  Co.,  101  Cal. 
567;  36  Pac.  1;  Giddings  v.  76  Land  etc. 
Co.,  109  Cal.  116;  41  Pac.  788);  and  that  a 
deed  to  land  was  placed  in  escrow,  where 
the  contract  to  convey  such  land  provided 
that  the  deed  should  be  placed  and  remain 
in  escrow  until  the  performance  of  certain 
conditions  on  the  part  of  the  grantee 
(Lattin  v.  Hazard,  85  Cal.  58;  24  Pac. 
611);  and  that  an  issue  presented  in  an 
action  was  included  in  the  judgment,  al- 


though not  set  out  therein  (Woolverton 
V.  Baker,  98  Cal.  628;  33  Pac.  731;  Crew 
V.  Pratt,  119  Cal.  139;  51  Pac.  38;  Phelan 
V.  Quinn,  130  Cal.  374;  62  Pac.  623);  and 
that  the  purchase,  by  an  attorney,  with  his 
client's  consent,  of  the  client's  property, 
sold  under  execution,  by  procuring  assign- 
ments to  himself  of  the  certificates  of  sale, 
were  fair  and  regular  as  between  the  at- 
tornev  and  the  client.  Fisher  v.  Mclner- 
ney,  137  Cal.  28;  92  Am.  St.  Rep.  68;  69 
Pac.  622.  The  presumption  of  the  twen- 
tieth subdivision,  that  the  ordinary  course 
of  business  has  been  followed,  is  not  appli- 
cable to  the  dealings  of  an  administrator 
with  an  estate  and  its  funds.  Sanguinetti 
V.  Gianelli,  6  Cal.  Unrep.  489;  61  Pac.  1106. 

Note  presumed  not  overpaid.  See  note 
ante,  "Obligation  delivered  up  presumed 
paid." 

Ordinary  course  of  business  of  a  city 
with  regard  to  its  electric  lights.  See  note 
ante,  §  1832. 

Consideration  for  giving  or  Indorsing 
note  or  check.  There  is  a  presumption 
that  checks  and  promissory  notes  are  given 
upon  a  valid  consideration  (Fuller  v. 
Hutchings,  10  Cal.  523;  70  Am.  Dec.  746; 
Keating  v.  Morrissey,  6  Cal.  App.  163;  91 
Pac.  677;  Ruth  v.  Krone,  10  Cal.  App.  770; 
103  Pac.  960;  Creditors'  Union  v.  Lundy, 
16  Cal.  App.  567;  117  Pac.  624;  Carver  v. 
San  Joaquin  Cigar  Co.,  16  Cal.  App.  761; 
118  Pac.  92;  Stevens  v.  Selma  Fruit  Co., 
18  Cal.  App.  242;  123  Pac.  212);  and  that 
a  check  is  drawn  for  money  due  from  the 
drawer  (Headley  v.  Reed,  2  Cal.  322); 
and  that  a  note  from  a  husband  to  his 
wife  was  made  upon  a  good  and  sufficient 
consideration.  Dimond  v.  Sanderson,  103 
Cal.  97;  37  Pac.  189.  Proof  of  a  deceased 
person's  signature  to  a  note,  and  of  the 
presentation  and  rejection  of  the  note  as 
a  claim  against  the  estate,  makes  a  prima 
facie  case  under  the  twenty-first  subdi- 
vision. Thompson  v.  Thompson,  140  Cal. 
545;  74  Pac.  21.  There  is  a  presumption 
that  a  note  was  indorsed  for  a  valuable 
consideration  before  maturitv  (Luning  v. 
Wise,  64  Cal.  410;  1  Pac.  495);  and  that 
the  indorsee  of  a  promissory  note  is  a 
holder  for  value  (Poorman  v.  D.  0.  Mills 
&  Co.,  35  Cal.  118;  95  Am.  Dec.  90);  and 
where  a  promissory  note  is  indorsed  by  the 
payee  to  the  surety,  that  the  latter  has 
paid  the  apparent  value  of  the  note  and 
is  its  owner.  Waldrip  v.  Black,  74  CaL 
409;  16  Pac.  226. 

Writing  truly  dated.  There  is  a  pre- 
sumption that  a  writing  is  truly  dated. 
People  V.  Siemsen,  153  Cal.  387;' 95  Pac. 
863. 

Receipt  of  letter  or  telegram.  There  is 
a  presumption  that  letters  proved  to  have 
been  mailed  to  a  person  residing  in  a 
foreign  jurisdiction,  to  which  replies  were 
received  in  due  course  of  mail,  were  re- 
ceived in  the  regular  course  of  the  maiU 
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under  the  twenty-fourth  subdivision.  Zel- 
lerbach  v.  Alleuberg,  99  Cal.  57;  33  Pac. 
786.  The  rule  of  this  subdivision  has  long 
been  settled  in  this  state,  and  has  been 
extended  to  telegrams.  Eppinger  v.  Scott, 
112  Cal.  369;  53  Am.  St.  Rep.  220;  42  Pac. 
301;  44  Pac.  723.  The  presumption  is  one 
of  fact,  and  is  entitled  to  more  or  less 
vreight,  according  to  the  circumstances  un- 
der which  the  letter  or  telegram  was  sent, 
and  its  receipt  may  be  disproved.  Ep- 
pinger V.  Scott,  112  Cal.  369;  53  Am.  St. 
Rep  220;  42  Pac.  301;  Grade  v.  Mariposa 
County,  132  Cal.  75;  64  Pac.  117.  The 
presumption  that  a  letter,  mailed  by  a  tax- 
payer, was  received  in  the  due  course  of 
man,  is  overcome  by  the  testimony  of 
the  assessor,  to  whom  it  was  addressed, 
that  it  was  never  received.  Grade  v.  Mari- 
posa County,  132  Cal.  75;  64  Pac.  117.  An 
instruction,  in  the  form  of  the  twenty- 
fourth  subdivision,  is  not  objectionable  as 
conveying  to  the  jury  the  meaning  that 
they  were  to  accept  as  a  fact  that  the 
letter  had  been  received.  Grant  v.  Drey- 
fus, 5  Cal.  Unrep.  970;  52  Pac.  1074. 

Letter  "lost"  ■when,  so  as  to  allow  proof 
of  contents.   See  note  ante,  §  1855. 

Identity  of  person  from  identity  of 
name.  Identity  of  person  is  presumed 
from  identity  of  name.  Garwood  v.  Gar- 
wood, 29  Cal.  514;  People  v.  Rolfe,  61  Cal. 
540;  People  v.  Hettick,  126  Cal.  425;  58 
Pac.  918.  The  rule  of  idem  sonans  ap- 
plies, where  names,  though  differently 
spelled,  are  of  similar  sound;  and  identity 
of  persons  is  presumed  from  identity  of 
names.  Kriste  v.  International  Savings 
etc.  Bank,  17  Cal.  App.  301;  119  Pac.  666. 
There  is  a  presumption  that  an  acknowl- 
edgment of  a  mortgage  was  taken  before 
the  mortgagee  as  a  notary  public,  from  the 
identity  of  name  of  both,  where  the  mort- 
gage was  executed  and  acknowledged  in 
the  county  of  the  residence  of  both  (Lee 
V.  Murphy,  119  Cal.  364;  51  Pac.  549); 
and  of  the  identity  of  a  defendant  sued 
in  this  state  upon  a  judgment  entered 
against  a  person  of  the  same  name  in  a 
sister  state  (Thompson  v.  Manrow,  1  Cal. 
428) ;  and  there  is  a  presumption,  from 
the  identity  of  name,  of  the  identity  of 
the  person  of  a  deceased  declarant,  whose 
declarations  were  admitted  in  evidence  on 
the  contest  of  a  will,  with  the  brother  of 
the  deceased  testator  (Estate  of  Williams, 
128  Cal.  552;  79  Am.  St.  Rep.  67;  61  Pac. 
670);  and  that  a  defendant  is  charged 
with  the  crime  of  burning  his  own  build- 
ing, where  the  indictment  charges  him 
with  the  crime  of  arson,  in  setting  fire 
to  and  burning  a  house,  the  property  of  a 
person  bearing  a  name  identical  with  his 
own  name  (People  v.  De  Winton,  113  Cal. 
403;  54  Am.  St.  Rep.  357;  33  L.  R.  A.  374; 
45  Pac.  708) ;  and  that  the  grantor  named 
in  two  deeds  to  the  same  property  is  one 
and  the  same  person,  from  the  exact  simi- 
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larity  of  the  grantors'  names  therein,  al- 
though the  two  deeds  recite  the  residence 
of  the  person  to  be  at  different  places 
(Carleton  v.  Townsend,  28  Cal.  219);  and 
there  is  a  presumiition  of  the  identity  of  a 
grantor  with  the  defendant  in  an  action 
to  quiet  title,  brought  by  a  person  claim- 
ing under  a  deed  from  a  grantor  having 
the  same  name  as  the  defendant.  Ward 
v.  Doughertv,  75  Cal.  240;  7  Am.  St.  Rep. 
151;  17  Pac.  193. 

Death  of  absent  person.  There  is  no 
presumption  of  law  that  life  will  not  con- 
tinue for  any  period,  however  long;  but, 
under  the  twenty-sixth  subdivision,  a  jury 
is  bound  to  presume  that  a  person  is  dead, 
who  has  not  been  heard  of  for  seven  years. 
People  V.  Stokes,  71  Cal.  263;  12  Pac  71. 
Hence,  there  is  a  presumption  of  the  death 
of  an  absent  person,  from  whom  no  tidings 
have  been  received,  at  the  end  of  seven 
years  (Ashbury  v.  Sanders,  8  Cal.  62;  68 
Am.  Dec.  300) ;  and  that  a  person  is  dead, 
who  has  not  been  heard  of  for  seventeen 
vears  by  his  wife  (Gardwood  v.  Hastings, 
38  Cal.  216);  and  of  the  death  of  a  person 
within  the  statutory  period,  where  there 
is  evidence  of  some  specific  peril  to  the 
life  of  the  individual.  Ashbury  v.  Sanders, 
8  Cal.  62;  68  Am.  Dec.  300;  and  see  Rogers 
V.  Manhattan  Life  Ins.  Co.,  138  Cal.  285; 
71  Pac.  34S.  As  to  what  circumstances 
will  "quicken  the  time,"  so  as  to  raise  the 
prcsum]ition  of  death  before  the  expira- 
tion of  the  statutory  period,  no  specific 
statement  can  be  made  that  will  apply  to 
all  cases.  Rogers  v.  Manhattan  Life  Ins. 
Co.,  138  Cal.  285;  71  Pac.  348.  There  is 
no  presumption  of  the  death  of  a  wife  at 
the  expiration  of  five  years,  where  her 
husband  had  left  her  in  another  state  and 
came  to  this  state  (Estate  of  Richards,  133 
Cal.  524;  65  Pac.  1034);  nor  of  the  death 
of  a  person,  a  fugitive  from  justice,  from 
the  fact  that  he  had  not  been  heard  of 
for  sixteen  months,  and  that  he  was  a  pas- 
senger on  a  vessel  bound  for  a  specified 
port,  and  that  neither  vessel  nor  crew 
had  ever  been  heard  from.  Ashbury  v. 
Sanders,  8  Cal.  62;  68  Am.  Dec.  300.  The 
twenty-sixth  subdivision  affords  no  ground 
for  the  converse  proposition,  that  when  a 
party  has  been  seen  or  heard  of  within 
seven  years,  a  presumption  arises  that  he 
is  still  living;  that  is  always  a  question 
of  fact.  People  v.  Feilen,  58  Cal.  218;  41 
Am.  Rep.  258. 

Happenings  according  to  nature.  Where 
the  question  in  a  criminal  case  is,  whether 
a  child  was  perfectly  formed  and  fully 
developed  at  birth,  it  is  proper  for  the 
court  to  instruct  according  to  the  presump- 
tion indicated  in  the  twenty-eighth  sub- 
division of  this  section.  People  v.  Rich- 
ardson, 161  Cal.  552;  120  Pac.  20.  In  an 
action  for  divorce  on  the  ground  of  cru- 
elty, in  that  the  defendant  had  charged 
the    plaintiff   with   having   been   pregnant 
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at  the  time  of  their  marriage,  by  a  man 
other  than  himself,  the  presumption  is, 
that  the  charge  had  its  natural  and  usual 
consequence,  and  it  is  no  more  necessary 
to  prove  that  it  produced  suffering,  than 
to  prove  that  bodily  injury  is  followed  by 
pain.  Haley  v.  Haley,  2  Cal.  Unrep.  761; 
11  Pac.  92.  There  is  a  presumption,  un- 
der the  twenty-eighth  subdivision,  that 
every  intestate  has  left  some  one  living, 
however  remote,  entitled  to  claim  as  his 
heir.  People  v.  Poach,  76  Cal.  294;  18  Pac. 
407. 

Marriage  and  legitimacy.  There  is  a 
presumption  that  a  man  and  a  woman  have 
entered  into  marriage,  where  they  cohabit 
together  as  husband  and  wife,  and  are 
held  and  reputed  by  their  neighbors  and 
friends  as  married  persons.  White  v. 
White,  82  Cal.  427;  7  L.  R.  A.  799;  23  Pac. 
276;  Harron  v.  Harron,  128  Cal.  308;  60 
Pac.  932;  Estate  of  Richards,  133  Cal. 
524;  6.5  Pac.  1034;  People  v.  Mock  Yick 
Gar,  14  Cal.  App.  334;  111  Pac.  1039. 
Since  the  amendment  of  §  53  of  the  Civil 
Code,  making  solemnization  essential  to  a 
valid  marriage,  the  presumption  of  mar- 
riage from  'the  deportment  of  a  man  and 
woman  as  husband  and  wife,  can  have  no 
force  when  the  attempt  to  enter  a  lawful 
marriage  was  illegal.  Estate  of  Elliott, 
165  Cal.  339;  132  Pac.  439.  Whenever 
the  presumption  designated  in  the  thirtieth 
subdivision  of  this  section  conflicts  with  a 
higher  presumption,  as  the  presumption  of 
innocence  where  a  charge  of  bigamy  is 
based  upon  a  marriage  resting  in  cohabi- 
tation and  repute,  it  falls.  Estate  of 
Baldwin,  162  Cal.  471;  123  Pac.  267.  The 
presumption  of  the  legality  of  a  second 
marriage,  and  of  the  innocence  of  the  de- 
fendant from  crime  or  wrong,  will  prevail 
over  the  presumption  of  continuance  of 
the  life  of  the  first  husband,  who  had  not 
been  heard  of  for  more  than  four  years  at 
the  time  of  the  second  marriage.  Hunter 
V.  Hunter,  111  Cal.  261;  52  Am.  St.  Rep. 
180;  31  L.  R.  A.  411;  43  Pac.  756.  Evi- 
dence that  a  man  and  a  woman  lived  to- 
gether as  husband  and  wife,  that  they 
always  called  a  girl,  who  lived  with  them, 
their  child  and  their  daughter,  and  that 
she  called  them  father  and  mother,  is, 
under  the  twenty-eighth,  thirtieth,  and 
thirty-third  subdivisions  of  this  section, 
sufficient  prima  facie  evidence  of  their 
marriage  and  of  her  legitimacy.  Estate 
of  Hartman,  157  Cal.  206;  21  Ann.  Cas. 
1302;  36  L.  R.  A.  (N.  S.)  530;  107  Pac. 
105.  There  is  a  presumption  of  the  legiti- 
macy of  two  persons,  and  that  they  are  the 
children  of  the  same  father,  where  they 
call  each  other  brother,  and  their  conduct 
and  conversation  indicate  relationship  (Es- 
tate of  Hartman,  157  Cal.  206;  21  Ann. 
Cas.  1302;  36  L.  R.  A.  (N.  S.)  530;  107 
Pac.  105);  and  there  is  a  presumption  that 
children  born  to  a  married  woman  during 


her  coverture  are  legitimate,  and  the  issue 
of  their  mother's  husband.  Estate  of 
Romero,  75  Cal.  379;  17  Pac.  434;  Estate 
of  Mills,  137  Cal.  298;  92  Am.  St.  Rep. 
175;  70  Pac.  91. 

Continuance  of  existence  of  things.  A 
rule  of  law,  concerning  applications  for 
the  purchase  of  public  lands  from  the 
state,  is  presumed  to  continue  in  force 
until  repealed  or  changed.  White  v.  Doug- 
lass, 71  Cal.  115;  11  Pac.  860.  There  is  a 
presumption,  where  the  minds  of  the  par- 
ties had  met  and  agreed  upon  what  was 
to  be  done  when  the  time  came  to  act, 
that  they  remained  in  the  same  condition 
of  agreement  until  the  act  was  done  (Ward 
V.  Waterman,  85  Cal.  488;  24  Pac.  930); 
and  where  a  hired  person  continues  in  the 
employment  after  the  expiration  of  the 
contract,  and  without  any  new  contract, 
that  both  parties  understand  that  the 
same  salary  is  to  be  paid.  Nicholson  v. 
Patchin,  5  Cal.  474.  A  status,  once  estab- 
lished, is  presumed  bv  law  to  remain 
(Kidder  v.  Stevens,  60"  Cal.  414;  Hoheu- 
shell  v.  South  Riverside  Land  etc.  Co., 
128  Cal.  627;  61  Pac.  371);  and  a  partner- 
ship, once  shown  to  exist,  is  presumed  to 
continue,  until  the  contrary  is  shown 
(Nielson  v.  Gross,  17  Cal.  App.  74;  113 
Pac.  725);  and  there  is  a  presumption  that 
a  person,  who  is  the  agent  of  another  at 
the  commencement  of  a  transaction,  is  con- 
tinuing to  act  in  the  same  capacity  (Quinn 
V.  Dresbach,  75  Cal.  159;  7  Am.  St.  Rep. 
138;  16  Pac.  762;  and  see  Hoskins  v. 
Swain,  61  Cal.  338);  and  where  the  own- 
ership of  property,  on  a  day  named,  has 
been  determined,  there  is  a  presumption, 
in  an  action  of  conversion,  that  the  own- 
ership continued  up  to  the  time  of  the 
conversion.  Newlove  v.  Pond,  130  Cal. 
342;  62  Pac.  561.  In  following  the  sepa- 
rate property  of  a  husband,  after  his 
death,  through  its  various  mutations,  the 
principles  should  be  applied,  that  what  is 
shown  to  be  separate  property  remains 
such,  and  that  the  profits  thereof  acquire 
the  same  character.  Estate  of  Bauer,  79 
Cal.  304;  21  Pac.  759;  Estate  of  Boody,  119 
Cal.  402;  51  Pac.  634.  There  is  a  pre- 
sumption, where  property  is  conclusively 
shown  to  have  been  the  separate  property 
of  a  testator  at  the  time  of  his  marriage, 
that  it  continued  to  remain  such.  Estate 
of  Bauer,  79  Cal.  304;  21  Pac.  759;  and 
see  Hohenshell  v.  South  Riverside  Land 
etc.  Co.,  128  Cal.  627;  61  Pac.  371.  An 
investment  of  a  trust  fund,  which  is 
proved,  and  which  was  ordered  to  be  made 
permanent,  is  presumed  to  continue,  and, 
upon  the  death  of  the  trustee,  devolves 
upon  his  administrator.  Kauffman  v.  Fos- 
ter, 3  Cal.  App.  741;  86  Pac.  1108.  The 
presumption,  under  the  thirty-second  sub- 
division, from  the  cancellation  of  certifi- 
cates of  stock  on  a  certain  day,  is,  not  that 
the    original   owner   held   them   until   that 
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day,  but  that  he  may  have  assigned  them 
at  some  uncertain  date  prior  to  their  can- 
cellation. Graves  v.  Mono  Lake  etc.  Min- 
ing Co.,  81  Cal.  303;  22  Pac.  665.  Where 
the  location  of  a  gas-main  is  shown  as  it 
existed  one  year  before  the  trial,  the  pre- 
sumption is,  that  no  change  was  made  in 
its  location,  but  that  its  condition  as  laid 
continued  so  to  the  time  of  trial.  Fair 
V.  Home  Gas  etc.  Co.,  15  Cal.  App.  705; 
115  Pac.  754.  Where  the  demand  of  a 
gas-consumer  does  not  specify  the  amount 
of  gas  he  should  require,  or  that  more  gas 
would  be  required  than  he  had  been  in 
the  habit  of  using,  the  gas  company'  is 
justified  in  assuming  that  no  more  than 
that  amount  would  be  required  under  the 
demand.  Smith  v.  Capital  Gas  Co.,  132 
Cal.  209;  54  L.  R.  A.  709;  64  Pac.  769. 
Where  it  is  established  that  an  appeal  was 
taken  and  is  pending,  the  presumption  is 
that  it  is  still  pending.  People  v.  Durrant, 
119  Cal.  54;  50  Pac.  1070.  It  is  error  to 
instruct  the  jury  that  a  fact,  once  shown 
to  exist,  is  presumed  to  continue  until  the 
contrary  is  shown:  the  true  rule  is  that 
laid  down  in  the  thirtv-second  subdivision. 
Scott  V.  Wood,  81  Cal.  398;  22  Pac.  871. 
The  presumption  indicated  in  this  section 
does  not  work  backwards.  People  v.  Quong 
Sing,  20  Cal.  App.  26,  806;  127  Pac.  1052, 
1056;  People  v.  Richardson,  161  Cal.  552, 
564;  120  Pac.  20.  There  is  no  presump- 
tion of  the  past  existence  of  sanity,  from 
proof  of  its  present  existence.  Estate  of 
Dolbeer,  149  Cal.  227;  9  Ann.  Cas.  795;  86 
Pac.  695.  Evidence  that  there  were  no 
indications  of  a  watercourse  at  a  certain 
date  would  not  create  the  disputable  pre- 
sumption of  the  thirty-second  subdivision, 
that  a  thing,  once  proved  to  exist,  con- 
tinues as  long  as  is  usual  with  things  of 
that  nature:  to  presume  that  a  thing  ex- 
isting in  the  present  existed  at  any  time 
in  the  past  would  be  a  reversal  of  the 
presumption  of  that  subdivision.  Lux  v. 
Haggin,  69  Cal.  255;  10  Pac.  674.  The 
presumption  declared  in  the  thirty-second 
subdivision  declares  merely  a  rule  of  evi- 
dence: it  has  no  application  to  the  state- 
ment of  facts  in  a  pleading.  Fredericks 
V.  Tracv,  98  Cal.  658;  33  Pac.  750;  Herzog 
V.  Atchison  etc.  R.  R.  Co.,  153  Cal.  496; 
17  L.  R.  A.  (N.  S.)  428;  95  Pac.  898;  and 
see  McCaughey  v.  Schuette,  117  Cal.  223; 
59  Am.  St.  Rep.  176;  46  Pac.  666;  48  Pac. 
1088.  That  presumption  might  apply  to 
show  that  proof  of  ownership  of  corporate 
shares,  at  a  previous  date,  is  evidence 
from  which  the  ultimate  fact  of  owner- 
ship at  a  subsequent  date  might  be  shown, 
but  this  is  a  rule  of  evidence,  and  has  no 
application  to  a  statement  of  facts  in  a 
pleading.  Pettit  v.  Forsyth,  15  Cal.  App. 
149;  113  Pac.  892.  The  presumption  that 
the  law  of  another  state  is  the  same  as 
that  of  this  state,  like  that  of  the  con- 
tinuance  of   things   once   shown   to   exist, 


is  one  of  evidence,  and  not  of  pleading. 
Lillv-Brackett  Co.  v.  Sonnemann,  157  Cal. 
192;  21  Ann.  Cas.  1279;   106  Pac.  715. 

Presumption  of  continuance  of  custom. 
See  note  ante,  "Presumption  of  innocence." 

Genuineness  of  ancient  documents.  The 
presumption  of  the  thirty-fourth  subdi- 
vision, as  to  ancient  documents,  does  not 
import  any  verity  to  the  recitals  contained 
in  these  instruments:  the  documents  them- 
selves are  presumed  to  be  genuine,  but  the 
rule  has  no  further  effect.  Gwin  v.  Cale- 
garis,  139  Cal.  384;  73  Pac.  851. 

Consideration  for  written  contract. 
When  want  of  consideration  of  a  stay 
bond  is  pleaded,  there  can  be  no  estoj>pel 
of  the  sureties  that  can  interfere  with 
that  defense.  Estate  of  Kennedy,  129  Cal. 
384;  02  Pac.  64.  There  is  a  presumption 
that  the  consideration  named  in  a  contract 
for  the  sale  of  lands  was  fair  and  ade- 
quate.  Hall  V.  Rice,  64  Cal.  443;  1  Pac.  891. 

Consideration  for  deed.  Under  Mexican 
law  in  California  before  the  conquest,  the 
fact  that  a  deed  did  not  recite  a  price 
or  consideration  did  not  invalidate  the 
deed.  Havens  v.  Dale,  18  Cal.  359;  De 
Merle  v.  Mathews,  26  Cal.  455;  Schmitt  v. 
Giovanari,  43  Cal.  617.  There  is  a  pre- 
sumption that  an  absolute  conveyance  of 
land,  by  one  in  possession  thereof,  is  upon 
an  adequate  consideration  (Austin  v.  Pul- 
schen,  112  Cal.  528;  44  Pac.  788);  and 
there  is  also  a  presumption  of  a  valuable 
consideration,  where  a  deed  is  introduced 
in  evidence;  and  the  burden  of  showing 
want  of  consideration  is  on  the  party  al- 
leging it.  Blair  v.  Squire,  6  Cal.  Unrep. 
350;  59  Pac.  211.  No  consideration  need 
be  expressed  in  a  deed  of  conveyance,  in 
order  to  give  it  effect;  nor  is  it  material 
that  the  deed  was  intended  to  hinder  and 
delay  creditors,  so  far  as  its  sufficiency 
to  pass  the  legal  title  is  concerned.  Goad 
V.  Moulton,  67  Cal.  536;  8  Pac.  63;  Martin 
V.  Splivalo,  69  Cal.  611;  11  Pac.  484; 
Brison  v.  Brison,  75  Cal.  525;  7  Am.  St. 
Rep.  189;  17  Pac.  689.  A  deed  which  re- 
cites that  the  grantor  has  sold  to  the 
grantee  the  premises  therein  described,  im- 
plies a  price  paid  as  a  consideration  for 
the  transfer  of  the  property.  De  Merle  v. 
Mathews,  26  Cal.  455.  The  consideration 
clause  in  a  deed  can  be  explained  by  parol 
proof.  Bennett  v.  Solomon,  6  Cal.  134; 
Irvine  v.  McKeon,  23  Cal.  472;  Rhine  v. 
Ellen,  36  Cal.  362;  Sparrow  v.  Rhoades, 
76  Cal.  208;  9  Am.  St.  Rep.  197;  18  Pac. 
245;  Grimmer  v.  Carlton,  93  Cal.  189;  27 
Am.  St.  Rep.  171;  28  Pac.  1043. 

Survivorship  between  two  persons  per- 
ishing in  same  calamity.  The  presump- 
tions of  survivorship,  provided  for  in  the 
fortieth  subdivision  of  this  section,  are 
applicable  only  where  the  relative  time 
of  the  deaths  of  persons  perishing  by  the 
same  disaster  cannot  be  shown  by  direct  or 
circumstantial   evidence,   or   both.     Estate 
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of  Loucks,  160  Cal.  551;  Ann.  Cas.  1913A, 
868;  117  Pac.  673.  The  provision  relative 
to  "particular  circumstances  from  which  it 
can  be  inferred,"  merely  means  that  such 
fact  may  be  proved,  like  any  other  fact, 
by  circumstantial  evidence,  provided  there 
are  sufficient  circumstances  in  proof  from 
which  the  prior  death  may  be  inferred  as 
a  ikct.  Grand  Lodge  v.  Miller,  8  Cal.  App. 
25;  96  Pac.  22.  In  the  absence  of  pre- 
ponderating evidence  to  the  contrary,  the 
question  of  the  survivorship  of  two  per- 
sons who  perished  in  the  same  calamity  is 
to  be  determined  in  accordance  with  the 
presumptions  of  the  fortieth  subdivision. 
Estate  of  Loucks,  160  Cal.  551;  Ann.  Cas. 
1913A,  868;  117  Pac.  673.  An  earth- 
quake, during  which  persons  perish,  is  a 
"calamity."  Grand  Lodge  v.  Miller,  8  Cal. 
App.  25;  96  Pac.  22.  There  is  a  presump- 
tion of  the  survival  of  a  husband,  where 
both  he  and  his  wife  perished  in  the  same 
calamity,  both  being  between  the  ages  of 
fifteen  and  sixty,  and  there  being  nothing 
to  show  which  expired  first.  Hollister  v. 
Cordero,  76  Cal.  649;  18  Pac.  855.  The 
fact  of  survivorship  of  two  persons,  who 
were  killed  in  the  same  calamity,  must  be 
established  by  a  preponderance  of  evi- 
dence. Estate  of  Loucks,  160  Cal.  551; 
Ann.  Cas.  1913A,  868;  117  Pac.  673.  There 
is  no  presumption  of  survivorship  of  the 
wife,  where  both  she  and  her  husband 
perish  in  the  same  calamity,  from  the  fact 
that  the  probate  court,  in  an  order,  re- 
cites that  she  was  the  surviving  wife  of 
her  husband.  Sanders  v.  Simcich,  65  Cal. 
50;  2  Pac.  741.  In  a  proceeding  for  the 
distribution  of  the  estate  of  a  deceased 
person,  which  involves  the  determination 
of  the  question  of  the  survivorship  of  two 
persons  who  were  killed  in  the  same  calam- 
ity, it  is  the  duty  of  the  court  to  deter- 
mine the  matter  of  heirship  and  survival, 
whether  any  one  has  instituted  a  proceed- 
ing for  that  purpose  or  not.  Estate  of 
Loucks,  160  Cal.  551;  Ann.  Cas.  1913A, 
868;  117  Pac.  673. 

Person  on  corporation  'books  Is  stock- 
holder. Where  the  name  of  a  person  ap- 
pears upon  the  books  of  a  corporation  as 
a  stockholder,  the  presumption  is,  under 
§  322  of  the  Civil  Code,  that  he  is  one,  but 
this  presumption  is  disputable.  Welch  v. 
Gillelen,  147  Cal.  571;  82  Pac.  248. 

Evidence  of  usage  admissible  when.  See 
note  ante,  §  1870. 

Validity  of  statutes  creating  presumptions.  See 
note  36  Am.   St.  Rp.p.  682. 

Presumption  of  continuance  of  fact  shown  to 
exist.     See  note   50  Am.  Rep.   297. 

Statutes  creating  presumption  of  guilt.  See 
notp  36  Am.  Rep.  102. 

Presumption  of  intent  to  kill  arising  from  use 
of  deadly  weapon  in  manner  not  ordinarily  em- 
ployed. See  notes  Ann.  Cas.  1912A,  107;  33 
L.  R.  A.   (N.  S.)    1077. 

Presumption  of  intent  in  prosecution  for  bur- 
glary.     See   note    Ann.    Cas.    1913C,    519. 

^'resumption  that  character  of  defendant  in 
criminal  case  is  good.  See  note  Ann.  Cas.  1913D, 
407. 


Presumption  from  failure  to  produce  evidence. 

See  note   14  L.  R.  A.  470. 

Presumption  against  suppressor  or  destroyer 
of  evidence.    See  note  34   L.  R.  A.  581. 

Presumption  of  pajrment  from  lapse  of  time. 
See  notes  88  Am.  Dec.  590;  18  Am.  St.  Rep. 
879. 

Presumption  of  payment  from  possession  of 
written  evidences  of  indebtedness  by  debitor  who 
had  access  to  papers  of  creditor.  See  note  14 
Ann.    Cas.    257. 

Presumption  that  services  rendered  by  relative 
are  gratuitous.    See  note   133   Am,   St.  Rep.   250. 

Presumption  as  to  right  of  payment  for  ser- 
vices by  child  to  parent  who  is  not  of  same 
household.     See   note   6   Ann.   Cas.   512. 

Presumption  of  correctness  of  account  stated. 
See   note   136   Am.    St.   Rep.   48. 

Presumption  arising  from  delivery  of  check. 
See  note  Ann.   Cas.   1913D,   123. 

Presumption  of  chastity  or  good  repute  of 
woman  in  prosecution  for  seduction.  See  note 
17  Ann.   Cas.  P9. 

Presumptions  in  support  of  a  second  marriage. 
See  notes  89  Am.  St.  Rep.  198;  17  Ann.  Cas. 
680. 

PresuD'-ption  of  marriage,  when  exists.  See 
note  57   Am.  Rep.  451. 

Presumption  as  to  capacity  to  contract  mar- 
riage.    See   note   Ann.   Cas.    1913D.    1242. 

Presumption  from  marriage  ceremony.  See 
notes  14  L.  R.  A.  540;  16  L.  R.  A.  (N.  S.)  98; 
34  L.  R.  A.    (N.  S.")   940. 

Presumption  of  legitimacy  of  children  born  in 
wedlock.    See  note  56  Am.  Dec.  211. 

Presumption  of  conveyance  of  legal  title  to 
cestui  que  trust.    See  note  58  Am.  Dec.  472. 

Presumption  as  to  authenticity  of  letter  re- 
ceived in  reply  to  letter.  See  note  11  Ann.  Cas. 
887. 

Presumption  of  date  of  delivery  of  deed.  See 
note  86  Am.  Dec.  63. 

Presumption  as  to  date  of  delivery  where  dates 
of  deed  and  certificate  of  acknowledgment  differ. 
See  note   15   Ann.   Cas.   151. 

Presumption  of  undue  influence  in  case  of  con- 
veyance inter  vivos  by  parent  to  child.    See  notes 

17  Ann.  Cas.  989;   35  L.  R.  A.    (N.   S.)    944. 
Presumption  of  undue  influence  in  case  of  con- 
veyance inter  vivos  by  child  to  parent.    See  not<» 

18  Ann.   Cns.   539. 

Presumption  of  acceptance  of  deed  from  parent 
to  infant  child.    See  note  Ann.  Cas.  1912A,  230. 

Presumption  as  to  delivery  of  deed  from  reo 
ord.  See  notes  54  L.  R.  A.  884:  9  L.  R.  A 
(X.  S.)   224. 

Presumption  of  undue  influence  arising  from 
relation  of  man  and  mistress.  See  notes  Ann. 
Cas.  1913C,  143;  11  L.  R.  A.  (N.  S.)  554;  17 
L.  R.  A.    (N.  S.)   477. 

Presumption  with  respect  to  alteration  of 
writings.    See  note  86  Am.  St.  Rep.  129. 

Presumption  as  to  time  of  alteration  in  writ- 
ten instrument.    See  note  39  L.  R.  A.   (N.  S.)  100. 

Presumption  of  place  of  indorsement  of  nego- 
tiable instrument.    See  note  5  Ann.  Cas.  160. 

Presumption  of  regularity  of  probate  proceed- 
ings arising  from  lapse  of  time.  See  note  Ann. 
Cas.   1913A,   1038. 

Presumption  as  to  Jurisdiction  when  record 
shows  defect.    See  note   1   L.  R.   A.    (N.   S.)    740. 

Presumption  that  sanity  or  insanity  continues. 
See  notes  76  Am.  St.  Rep.  85:  4  Ann.  Cas.  491  ; 
Ann.  Cas.  1912C.  388;   36  L.  R.  A.   721. 

Presumption  of  undue  influence  of  testator. 
See  note  21   Am.   St.  Rrp.  94. 

Presumption  as  to  testamentary  capacity.  See 
note   17  L.  R.  A.  494. 

Presumption  of  undue  influence  from  unnatural 
testamentary  disposition.  See  notes  6  Ij.  R.  A. 
(X.   S.)    202:    22   L.   R.   A.    (N.   S.)    lO-""!. 

Presumption  of  suicide  relied  on  as  defense 
to  action  on  life  insurance  policy  or  benefit  cer- 
tificate. See  notes  17  Ann.  Cas.  32;  Ann.  Cas. 
191  3C.  1260. 

Presumption  of  death.  See  notes  92  Am.  Dec. 
704;   46  Am.  Rep.  761;   104   Am.   St.  Rep.  198. 

Presumption  of  survivorship  when  death  of 
two  or  more  persons  results  from  same  catas- 
trophe. See  notes  41  Am.  Dec.  522;  104  Am. 
St.  Rep.  210;  14  Ann.  Cas.  716;  Ann.  Cas. 
1913A,  871;   51  L.  R.  A.  863. 
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Necessity  of  Inquiry  to  raise  presumption  of 
death  from  seven  years'  absence.  See  notes  2 
L.  R.  A.    (N.   a.)    ^09:   28   L.   K.   A.    ( X.   S.)    178. 

Presumption  as  to  time  of  death  of  one  pre- 
sumed to  be  dead  after  seven  years'  absence, 
unheard  of.    See  note  '1(J  L.  R.  A.   (N.  .S.)   2:14. 

Presumption  of  accident  from  unexplained  dis- 
appeaxance  of  person.  See  note  Ann.  Cas.  191'JC. 
90 1. 

Presumption  of  negligence  from  injury  to  pas- 
senger. See  notes  43  Am.  Rep.  73;  4  Ann.  Cas. 
10;  15  L.  R.  A.  35;  13  L.  R.  A.  (X.  S.)  601; 
29   L.   R.   A.    (N.   S.)    808. 

Presumption  of  negligencs  from  collision  of 
street-cars.    See  note  50  Am.  Rep.  553. 

Presumption  of  negligence  from  an  accident 
■when  an  injury  has  been  suffered.  See  notes  6 
Am.  St.  Rep.  792;  20  Am.  St.  Rep.  490;  30  Am. 
St.  Rep.  736;   113  Am.  St.  Rep.  987. 


Presumption  as  to  existence  of  common  law 
in  another  state  or  country  and  as  to  similarity 
of  law  in  another  county.  See  note  113  Am.  St. 
Rep.  875. 

Presumption  that  statutes  of  foreign  state  are 
similar  to  those  of  domestic  forum.  See  note  1 
Ann.   (\ts.   459. 

Presiucption  that  person  knows  age  of  another. 
See  note   Ann.   Cas.   1912D,   975. 

Presumption  as  to  fairness  of  contracts  be- 
tween corporations  having  common  directors  or 
officers.     See   note   :'.3    Ij.   R.   \.   790. 

Presumption  that  a  contract  within  the  powers 
of  a  corpoiation  is  within  the  authority  of  its 
presideut.    See  note  7  L.  R.  A.    (X.  S.)   :i76. 

riEsur.^ption  that  subsequent  purchaser  is  a 
purchaser  bona  fide.     See   note    17   Am.   St.   Rep. 

Rebuttable  presumptions  as  evidence.  See  note 
3  Ann.   Cas.  72. 
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§  1967.    Indispensable  evidence,  what. 

I  1968.     To  prove  perjury  and  treason,  more  than 

one  witness  required. 
§  1969.     Will  to  be  in  writing. 
I  1970.    Will,  how  revoked. 


§  1971.  Transfer  of  re«l  property  to  be  in  writ- 
ing- 

§  1972.  Last  section  not  to  extend  to  certain 
cases. 

§  1973.     Agreement  not  in  writing,  when  invalid. 

§  1974.     Representation  of  credit  by  writing. 


§  1967.     Indispensable  evidence,  what.     The  law  makes  certain  evidence 
necessary  to  the  validity  of  particular  acts,  or  the  proof  of  particular  facts 


Legislation  §  1967.      Enacted  March  11,1873. 

Record  indispensable  evidence  of  con- 
viction. The  fact  of  a  former  conviction 
of  a  misdemeanor  cannot  be  proved  by- 
oral  testimony:  the  record  of  conviction 
is  the  best  evidence,  and  is  indispensable. 
People  V.  Sehenick,  65  Cal.  62.5;  4  Pac.  675. 


Sufficiency  of  evidence  determined  how. 
Whether  the  evidence  is  sufficient  to  es- 
tablish a  fact,  is  a  question  of  fact,  which 
must  be  determined  by  the  tribunal  to 
which  it  is  submitted.  Wallace  v.  Sisson, 
114  Cal.  42;  45  Pac.  1000;  Estate  of  Scott, 
128  Cal.  57;  60  Pac.  527. 


Two  witnesses,  for  probate  of  lost  will. 
1339. 


Ante, 


March 
251; 


11, 


§  1968.     To  prove  perjury  and  treason,  more  than  one  witness  required. 

Perjury  and  treason  must  be  proved  by  testimony  of  more  than  one  witness. 
Treason  by  the  testimony  of  two  witnesses  to  the  same  overt  act ;  and  per- 
jury by  the  testimony  of  two  witnesses,  or  one  witness  and  corroborating 

circumstances. 

so  false  in  point  of  fact.    People  v.  Wong 
Fook  Sam,  146  Cal.  114;  79  Pac.  848. 

Sufficiency  of  indictment  for  perjury. 
An  indictment  for  perjury,  which  did  not 
contain  the  positive  averments  that  the 
defendant  was  sworn,  and  that  the  person 
who  administered  the  oath  had  authority 
therefor,  is  insufficient.  People  v.  Dunlap, 
113  Cal.  72;  45  Pac.  183;  People  v.  Simp- 
ton,  133  Cal.  367;  65  Pac.  834.  Inferences 
of  fact  and  presumptions  of  fact  may  be 
drawn  by  the  jury,  in  cases  of  perjury, 
from  circumstances  indicating  the  defend- 
ant's guilt:  but  no  inferences  of  facts  not 
alleged  can  be  invoked  to  aid  an  indict- 
ment for  perjury.  People  v.  Kobles,  117 
Cal.  681;  49  Pac.  1042. 

Admissibility  of  evidence  to  prove  per- 
jury. Upon  a  trial  for  perjury  committed 
upon  the  probate  of  a  will,  the  affidavit 
of  publication  of  notice  of  hearing,  and 
the  other  allidavits  used  in  the  proceeding, 
are  admissible  as  part  of  the  record  of 
the  matter  in  which  the  perjury  is  charged 
to  have  been  committed.  People  v.  Eod- 
ley,  131  Cal.  240;  63  Pac.  351. 


Legislation  §   1968.       1.   Enacted 
1872. 

2.   Amendment   by    Stats.    1901,   p 
constitutional.    See  note  ante,  §  5. 

Section  declaratory  of  common  law.  The 
provision  of  this  section,  requiring,  as  in- 
dispensable evidence  to  a  conviction  of 
perjury,  the  testimony  of  two  witnesses, 
or  of  one  witness  and  corroborating  cir- 
cumstances, is  a  statutory  enactment  of 
the  rule  which  ])revailed  at  common  law. 
People  V.  Maxwell,  118  Cal.  50;  50  Pac.  18. 

Prerequisites  to  commission  of  perjury. 
It  is  essential  to  the  crime  of  perjury,  that 
the  person  alleged  to  have  committed  the 
offense  was  first  duly  sworn  "to  testify, 
depose,  or  certify  truly,"  before  a  compe- 
tent tribunal,  officer,  or  person.  People  v. 
Simpton,  133  Cal.  367;  65  Pac.  834;  People 
V.  Ennis,  137  Cal.  263;  70  Pac.  84. 

What  constitutes  perjury.  To  constitute 
perjury,  the  testimony  given  must  have 
been  false  in  point  of  fact,  and  must  have 
been   given   with   knowledge   that   it   was 
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What  direct  evidence  required  to  prove 
perjury.  The  rule  laid  down  in  this  sec- 
tion, requiring  direct  evidence  in  cases  of 
perjury,  means  that  there  must  be  direct 
evidence,  only  as  to  the  falsity  of  the  tes- 
timony charged  to  be  perjury.  People  v. 
Rodley,  131  Cal.  240;  63  Pac.  351.  An 
accomplice  may  be  the  one  witness  giving 
the  direct  and  positive  evidence  required 
by  this  section,  in  connection  with  other 
corroborating  circumstances  required  by 
it  in  the  case  of  any  single  witness;  and 
the  credibility  of  such  accomplice,  and 
the  weight  of  his  testimony,  is  a  question 
for  the  jury,  as  in  other  cases.  People  v. 
Rodley,  131  Cal.  240;  63  Pac.  351.  The 
rule  as  to  evidence  in  cases  of  perjury 
ia  different  from  that  in  the  great  major- 
ity of  other  violations  of  the  law:  in  per- 
jury cases,  positive  evidence  is  absolutely 
necessary,  and  circumstantial  evidence 
alone  is  never  sufficient.    People  v.  Wells, 

103  Cal.  631;  37  Pac.  529;  People  v.  Porter, 

104  Cal.  415;  38  Pac.  88;  People  v.  Max- 
well, 118  Cal.  50;  50  Pac.  18;  People  v. 
Eodley,  131  Cal.  240;  63  Pac.  351. 

Strong  corroborating  circumstances  not 
required.     This    section    does    not    require 

§  1969.  Will  to  be  in  writing.  A  last  will  and  testament,  except  a  nun- 
cupative will,  is  invalid,  unless  it  be  in  writing  and  executed  with  such 
formalities  as  are  required  by  law.  When,  therefore,  such  a  will  is  to  be 
shown,  the  instrument  itself  must  be  produced,  or  secondary  evidence  of  its 

contents  be  given. 

olographic  will.  Where  a  portion  of  au 
olographic  will  was  torn  off,  including  the 
final  signature  of  the  testator,  and  the  sub- 
stance of  the  contents  of  the  missing  part, 
as  well  as  the  handwriting  of  the  testator, 
were  proved,  and  the  initial  clause  of  the 
will  contained  the  name  of  the  testator, 
the  will  is  properly  established:  the  writ- 
ing of  the  name  of  the  testator,  in  the 
initial  clause,  is,  of  itself,  a  sufficient 
signature.  Estate  of  Camp,  134  Cal.  233; 
66  Pac.  227. 


"strong"  corroborating  circumstances  to 
sustain  the  direct  evidence  of  one  witness 
to  the  fact  of  perjury:  an  instruction  con- 
taining that  word  is  properly  modified  by 
striking  it  out.  People  v.  Eodley,  131  Cal. 
240;  63  Pac.  351. 

Defenses  to  perjury.  The  omission  of 
the  invocation,  "So  help  you  God,"  from 
the  oath  administered  to  the  defendant, 
on  which  perjury  was  assigned,  is  a  mere 
irregularity  in  matter  of  form,  and  con- 
stitutes no  defense  to  the  prosecution  for 
perjury.  People  v.  Parent,  139  Cal.  600; 
73  Pac.  423.  Irregularities  in  the  pro- 
ceeding will  not  prevent  perjury  in  wit- 
ness who  testifies  falsely.  See  People  v. 
Eodley,  131  Cal.  240;  63  Pac.  351. 

Conviction  of  perjury  reversed  when.  A 
conviction  for  the  crime  of  perjury  will 
be  reversed,  where  the  testimony  of  a 
single  witness  was  the  only  direct  evidence 
of  the  crime,  and  there  was  no  corrob- 
orating evidence.  People  v.  Smith,  3  Cal. 
App.  68;  84  Pac.  452. 

Number  of  witnesses  and  corroborative  evi- 
dence necessary  to  support  conviction  for  per- 
jury.   See  note  6  Ann.  Gas.  812. 


Lost  or  destroyed  will,  probate  of.  Ante,  §§ 
1338-1341. 

Legislation  §  1969.  1.  Enacted  March  11, 
1872,  and  then  read:  "A  last  will  and  testa- 
ment, e.Kcept  when  made  by  a  soldier  in  actual 
military  service,  or  by  a  mariner  at  sea,  is  in- 
valid, unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  Evi- 
dence, therefore,  of  such  will  cannot  be  received 
without  the  written  instrument  itself,  or  sec- 
ondary evidence  of  its  contents  in  the  cases  pre- 
scribed bv   law." 

2.   Amended  by  Code  Amdts.  1873-74,  p.  388. 

Establishment    of    partially    destroyed 


§  1970.     Will,  how  revoked.     A  written  will  cannot  be  revoked  or  altered 
otherwise  than  as  provided  in  the  Civil  Code. 


Revocation  or  alteration  of  will.  See  Civ.  Code, 
§§  1292  et  seq. 

Legislation  §  1970.  1.  Enacted  March  11, 
1872,  and  then  read:  "A  written  will  cannot  be 
revoked  or  altered  otherwise  than  by  another 
written  will  or  another  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  exe- 
cuted with  the  same  formalities  required  by  law 
for  the  will  itself;  or  unless  the  will  be  burned, 
torn,  canceled,  obliterated,  or  destroyed,  with  the 
intent  and  for  the  purpose  of  revoking  the  same, 
by  the  testator  himself,  or  by  another  person  in 
his  presence,  by  his  direction  and  consent;  and 
when  so  done  by  another  person,  the  direction 
and  consent  of  the  testator  and  the  fact  of  such 
injury  or  destruction  must  be  proved  by  at  least 
two  witness<>s." 

2.    Amended  by  Code  Amdts.  1873-74,  p.  388. 

Implied  revocation  abolished.  The  effect 
of  the  provisions  of  this  section  is  to  do 
away  with   the   doctrine   of  implied  revo- 


cation, which  was  for  so  many  years  a 
subject  of  controversy  in  the  English 
courts,  and  which,  in  many  of  the  states 
of  this  country,  is  still  permitted,  under 
a  clause  in  their  statutes  authorizing  a 
revocation  to  be  "implied  by  law  from 
subsequent  changes  in  the  condition  or  cir- 
cumstances of  the  testator."  Estate  of 
Comassi,  107  Cal.  1;  28  L.  R.  A.  414;  40 
Pac.  15. 

Requirements  of  second  -will.  It  i*  not 
necessary  that  a  second  will,  altering  a 
former  one,  shall  state,  in  terms,  that  it 
is  intended  thereby  to  alter  such  former 
will.    Clarke  v.  Eansom,  50  Cal.  595. 

Written  will  revoked  how.  See  Civ. 
Code,  §  1292. 
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§  1971.  Transfer  of  real  property  to  be  in  writing.  No  estate  or  interest 
in  real  property,  other  than  for  leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  concerning  it,  or  in  any  manner  relating 
thereto,  can  be  created,  granted,  assigned,  surrendered,  or  declared,  other- 
wise than  by  operation  of  law,  or  a  conveyance  or  other  instrument  in  writ- 
ing, subscribed  by  the  party  creating,  granting,  assigning,  surrendering,  or 
declaring  the  same,  or  by  his  lawful  agent  thereunto  authorized  by  writing. 

ould    impress    a    trust    on    the    property. 


Scope  of  section,  application  restricted  by.  Post, 
§  197-j. 

Corresponding  provisions.    Civ.  Code,  §  1091. 

Real  property,  estate,  interest,  etc.,  in.  Com- 
pare post,  §  1973,  subd.  5. 

Trust.    Civ.  Code.  §  852. 

Grant,  etc.    Civ.  Code,  §  1053. 

Legislation  §  1971.  1.  Enacted  March  11, 
1872. 

2.  Repeal  by  Stats.  1901,  p.  251;  uncon- 
stitutional.    See  note   ante,  §  5. 

Interest  in  real  property  includes  what. 

A  water-ditch  or  a  right  of  way  is  an  in- 
terest in  real  property,  within  the  mean- 
ing of  this  section  (Bashore  v.  Mooney, 
4  Cal.  App.  276;  87  Pac.  5.53);  and  water 
rights  are  also  classed  as  real  property, 
and  any  agreement  relating  thereto  must 
be  in  writing,  unless  an  executed  oral 
agreement  is  shown  transferring  an  equity 
therein  by  possession.  Bree  v.  Wheeler,  4 
Cal.  App.  109;  87  Pac.  255. 

Parol  trust  agreement  insufficient.  An 
express  trust  agreement  cannot  be  created 
bv  proof  of  a  parol  agreement  to  hold  in 
trust.  Barr  v.  O'Donnell,  76  Cal.  469;  9 
Am.  St.  Rep.  242;  18  Pac.  429;  Feenev  v. 
Howard,  79  Cal.  525;  12  Am.  St.  Rep.  162; 
4  L.  R.  A.  826;  21  Pac.  984;  Hasshagen  v. 
Hasshagen,  80  Cal.  514;  22  Pac.  294;  Ger- 
ety  V.  O'Sheehan,  9  Cal.  App.  447;  99  Pac. 
545.  Where  it  appears  upon  the  face  of 
the  complaint  in  an  action  to  establish  a 
trust  in  land,  that  the  alleged  trust  rests 
in  parol,  the  defense  of  the  statute  of 
frauds  may  be  taken  advantage  of  by  de- 
murrer. Barr  v.  O'Donnell,  76  Cal.  469; 
9  Am.  St.  Rep.  242;  18  Pac.  429;  Feeney 
V.  Howard,  79  Cal.  525;  12  Am.  St.  Rep. 
162;  4  L.  R.  A.  826;  21  Pac.  984;  Hass- 
hagen V.  Hasshagen,  80  Cal.  514;  22  Pac. 
294.  A  valid  trust  in  relation  to  real 
property  can  be  created  or  declared  only 
by  an  instrument  in  writing,  or  by  opera- 
tion of  law.  Sanguinetti  v.  Rossen,  12  Cal. 
App.  62.3;  107  Pac.  560.  In  an  action  to 
declare  an  express  trust  in  land,  it  is  es- 
sential that  the  plaintiff  prove  that  such 
trust  was  created  or  declared  in  writing, 
or  by  operation  of  law.  Hasshagen  v. 
Hasshagen,  80  Cal.  514;  22  Pac.  294;  Moore 
V.  Hamerstag,  109  Cal.  122;  41  Pac.  805; 
Smith  V.  Mason,  122  Cal.  426;  55  Pac.  143. 
Where  a  defendant  acquired,  by  purchase, 
with  his  own  money,  the  property  of  which 
the  plaintiff's  intestate  had  been  regu- 
larly, and  without  fault  of  the  defendant, 
divested,  prior  to  such  purchase,  no  mere 
oral  declarations,  representations,  or  prom- 
ises   afterwards    made    by    the    defendant 


Perreau  v.  Perreau,  12  Cal.  App.  122;  106 
Pac.  728. 

Oral  transfer  of  life  estate.  An  oral 
transfer  of  a  life  estate  in  land  may  be 
rendered  effectual  by  the  taking  of  pos- 
session and  the  performance  by  the  gran- 
tee of  other  acts  in  reliance  upon  the 
grant.  Husheon  v.  Kelley,  162  Cal.  656; 
124  Pac.  231. 

Parol  gift  of  land.  An  executed  parol 
gift  of  land,  made  to  a  wife,  and  the  ad- 
verse possession  thereof  by  the  wife,  with 
payment  of  all  taxes  thereon,  for  more 
than  five  years,  and  a  judgment  in  her 
favor  quieting  her  title,  are  sufficient  to 
prove  title  in  the  wife.  Siddall  v.  Haight, 
132  Cal.  320;  64  Pac.  410.  A  parol  gift 
may  be  made  of  real  estate,  if  possession 
is  given  and  taken  under  the  gift,  and 
acts  are  done  by  the  donee  to  carry  out 
the  purpose  of  the  gift;  and  a  life  interest 
may  be  similarly  transferred.  Husheon  v. 
Kelley,  162  Cal.  656;  124  Pac.  231. 

Agreement  creating  lien.  An  agreement 
to  create  a  lien  on  real  estate  must  be  in 
writing.  Marshall  v.  Livermore  Spring 
Water  Co.,  2  Cal.  Unrep.  417;  5  Pac.  101. 

Estoppel  to  repudiate  written  contract 
or  deed.  One  party  to  a  written  contract 
or  deed  cannot,  at  the  time  of  its  execu- 
tion, nor  thereafter,  destroy  such  written 
contract  or  deed  by  declaring,  in  the  ab- 
sence of  the  party  with  whom  he  con- 
tracted or  to  whom  he  had  conveyed,  that 
such  contract  or  deed  was  not  intended  to 
operate  according  to  its  tenor  and  effect. 
Frink  v.  Roe,  70  Cal.  296;  11  Pac.  820, 
Where  deeds  of  trust  were  executed  by 
husband  and  wife,  upon  her  separate  prop- 
erty, the  wife,  after  signing  the  deeds  and 
taking  part  personally  in  placing  the  mat- 
ter of  the  encumbrances  in  the  hands  of 
the  trustee,  and  receiving  the  benefit  of 
the  payment  thereof  by  the  trustee,  can- 
not be  heard  to  say  that  she  did  not  au- 
thorize her  husband,  in  writing,  to  make 
the  agreement,  nor  to  say  that  the  ad- 
vances were  not  secured  by  the  deeds  of 
trust.  Continental  Building  etc.  Ass'n  v. 
W^ilson,  144  Cal.  776;  78  Pac.  254. 

Presumption  as  to  sufficiency  of  com- 
plaint on  assigned  instrument.  When  a 
complaint  states  the  assignment  of  a  lease 
and  guaranty  as  a  fact,  there  is  a  pre- 
sumption, in  support  of  its  sufficiency,  that 
the  assignment  was  in  writing.  Reios  v. 
Mardis,  18  Cal.  App.  276;  122  Pac.  1091. 


§§  1972,  1973                                  INDISPENSABLE  EVIDENCE.  2008 

Sale  of  growing  trees,   whether  within  statute  1625,   1739,   1740,   1741;   Smith  v.  Morse,  2  Cal. 

of  frauds.     See   notes    86   Am.   Dec.    684;    17   Am.  524;    Folsom    v.    Perrin,    2    Cal.    603;    Pierce    v. 

Rep     595-    9   Ann.    Cas.    192;    18   Ann.   Cas.    971;  Robinson,   13  Cal.  132;   Videau  v.  Griffin,  21  Cal. 

19  L    R    A    721;   13  L.  B.  A.    (N.  S.)    278.  389;  Button  v.  Warschauer,  21  Cal.  610;   82  Am. 

Parol  exchange  of  lands.    See   note   Ann.   Cas.  Dec.   765;   Bayles  v.  Baxter,   22   Cal.   575;    Sand- 

1912A   308.  f'3ss   V.   Jones,    35    Cal.   481:    Price   v.   Reeves,    33 


CODE     COMMISSIONEES'    NOTE.      The    pre- 


Cal.    457;    Millard    v.    Hathaway,    27    Cal.    119; 


^y^^    i.wiyxx»^ooxY^.x,x.o     x,v.^^        xne     px^-         R^^grtg  ^    Ware,  40  Cal.   634;    Goller  v.  Felt,   30 
ceding  section  ,s  substantially  §  6  of  the  act  con-  Wagner  v.  Hanna,  38  Cal.  Ill;   99  Am. 

cerning   fraudulen     conveyances    (Stats.    18o0,    p.         "^^   q..'.  ,pp^„«t    8  1973    s.hd.  5. 


267) 


see    also    Civ.    Code,    §§1091,    1623,    1624,         Dec.  354  ;  see  post,  §  1973,  subd.  5. 


§  1972.  Last  section  not  to  extend  to  certain  cases.  The  preceding;  sec- 
tion must  not  be  construed  to  affect  the  power  of  a  testator  in  the  disposi- 
tion of  his  real  property  by  a  last  will  and  testament,  nor  to  prevent  any 
trust  from  arising  or  being  extinguished  by  implication  or  operation  of  law, 
nor  to  abridge  the  power  of  any  court  to  compel  the  specific  performance  of 
an  agreement,  in  case  of  part  performance  thereof. 

Specific   performance.    Civ.    Code,    §§    3384   et  Possession  of  one  of  several  parcels  of  land  as 

seq.  "  part  performance.    See  note  8  Am.  Cas.  80. 

Continuance   of  existing  possession  of  land  as 
Legislation  §   1972.       1.  Enacted    March     11,        part  performance   sufficient  to   satisfy   statute   of 


1873 


frauds.    See  note  3  Ann.  Cas.  135. 


2.  Repeal    by    Stats.    1901,    p.    251;    uncon-  Taking  possession  of  real  property  as  part  per- 

stitutional.    See  note  ante,  §  5.  formance   to   satisfy   statute   of  frauds.     See   note 

Specific    performance    compelled    when.  ^  Effect ''^o/^'part*  Serf ormance.     See    note    14 

v\  hile  an  oral  contract  for  the  sale  of  real  L.  R.  A.  863. 

property,  or  of  an  interest  therein,  is  in-  I'art  performance  of  grantee's  oral  promise  to 

,    ,-1      "^'n         xv.         i    4.    i         £    £        -I            i  grantor   to   hold   in  trust   as  taking   case   out  of 

valid    under    the    statute    of    frauds,    yet  Statute  of  frauds.    See  note  39  L.  R.  A.  (N.  S.) 

where  there  has  been  a  part  performance  928. 

thereof,    its    specific    performance    will    be  CODE    COMMISSIONERS'    NOTE.     Substan- 

compelled    bv    a    court    of    equitv.     Hill    v.  tially  §§7  and  10  of  act  referred  to  in  precedintj 

Den.  121  CaL^iE;  53  Pac.  642.         '  ^"t^^-    f''^'^;rA^°^\^K^'>?^'  ^^^^'  \?.l^'  ^^^l' 

_'  .  '  ^    ,  i        i         i      J,  1739,   1740,   1741.      As  to  trusts,   see  Dikeman  v. 

Part  performance   takes   contract   out   of  Xorrie,    36    Cal.    95;    Sandfoss    v.    Jones,    35    Cal. 

Statute  when.    See  note  post,  §  1973.  481;   Millard  v.  Hathaway,  27  Cal.  119;  Bayles  v. 

Baxter,   22    Cal.    575;    Hidden   v.   Jordan,    21    Cal. 

Payment  is  not  part  performance.  See  note  27  92;  and  as  to  part  performance,  Weber  v.  Mar- 
Am.  Dec.  745.  shall,    19    Cal.    447,    commenting    on    Arguello    v. 

Part  performance.    See  note  32  Am.  Dec.  129.  Edinger,   10   Cal.   159;   Hoen  v.   Simmons,    1    Cal. 

What   constitutes    and   effect   of   part  perform-  119;   52  Am.  Dec.  291;  Tohler  v.  Folsom.  1   Cal. 

ance.    See  note  53  Am.  Dec.  539.  207;    Gregory   v.   Mighell,    18   Ves.    328;    34   Eng. 

Part  payment  of  purchase  price.    See  note  125  Reprint,    341;    Conroy   v.    Caulfleld,   2   Ball   &   B. 

Am.  St.  Rep.  394.  255. 

§  1973.  Agreement  not  in  writing,  when  invalid.  In  the  following  cases 
the  agreement  is  invalid,  unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party  charged,  or  by  his  agent. 
Evidence,  therefore,  of  the  agreement,  cannot  be  received  without  the  writ- 
ing or  .secondary  evidence  of  its  contents  : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within  a  year 
from  the  making  thereof ; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  except  in  the  cases  provided  for  in  section  twenty-seven  hundred 
and  ninety-four  of  the  Civil  Code ; 

3.  An  agreement  made  upon  consideration  of  marriage  other  than  a 
mutual  promise  to  marry ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at 
a  price  not  less  than  two  hundred  dollars,  unless  the  buyer  accepts  or  re- 
ceives part  of  such  goods  and  chattels  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pays  at  the  time  some  part  of  the  purchase- 
money;  but  when  a  sale  is  made  at  auction,  an  entry  by  the  auctioneer  in 
his  sale-book,  at  the  time  of  the  sale,  of  the  kind  of  property  sold,  the  terms 
of  the  sale,  the  price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or  for 
the  sale  of  real  property,  or  of  an  interest  therein;  and  such  agreement,  if 
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made  by  an  apent  of  the  party  sought  to  be  charged,  is  invalid,  unless  the 
authority  of  the  agent  is  in  writing,  subscribed  by  the  party  sought  to  be 
charged ; 

6.  An  agreement  authorizing  or  employing  an  agent  or  broker  to  pur- 
chase or  sell  real  estate  for  compensation  or  a  commission ; 

7.  An  agreement  which  by  its  terms  is  not  to  be  performed  during  the 
lifetime  of  the  promisor,  or  an  agreement  to  devise  or  bequeath  any 
property,  or  to  make  any  provision  for  any  person  by  will. 

"Who  is  "party  to  be  charged."  Under 
tlie  statute  of  frauds,  "the  party  to  be 
charoed,"  is,  either  of  the  parties  against 


Corresponding  provision.    Civ.  Code,  §  1624. 

Agreement  for  sale  of  goods,  etc.  Correspond- 
ing provision.    Civ.  Code,  §  1739. 

Auction  sale.  Civ.  Code,  §  1798;  Pol.  Code, 
§  3-J92. 

Agreement  to  manufacture.    Civ.   Code.  §  1740. 

Parol  evidence,  when  admissible  to  explain  writ- 
ing.     Ante,  S  1850. 

Guaranty  to  be  in  writing.  Civ.  Code,  §§  2793, 
2794. 

Guaranty  by  executor.    Ante,  §  1612. 

Preventing  contract  being  put  into  writing  by 
fraud.    See  Civ.  Code,  §  1623. 

Transfer  of  interest  in  trust  to  be  by  written 
Instrument.    See  Civ.  Code,  §  1135. 

Transfer  of  interest  in  ship  to  be  by  written 
instrument.    See  Civ.  Code.  §  1135. 

Estates  in  realty  transferable  by  written  instru- 
ment only.    See  Civ.  Code,  §  1091. 

Building  contract,  when  to  be  in  writing.  See 
ante,  §  1183. 

Liabihty  of  executor  on  promise  to  answer  out 
of  his  own  estate.    See  ante,  §  1612. 

11. 


Enacted     March 

p.    251;    uncon- 


Legislation  §   1973. 
1872. 

2.  Repeal    by    Stats.     1901, 
stitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  563,  (1)  in 
Bubd.  4,  (a)  substituting  "accepts  or  receives" 
for  "accept  and  receive,"  "pays"  for  "pay."  and 
"at"  for  "by"  before  "auction,"  and  (b)  insert- 
ing: "ihe"  after  "terras  of":  (2)  in  subd.  5.  sub- 
stituting "is"  for  "be"  after  "apent" ;  and  (3) 
adding  subds.  6  and  7 ;  the  code  commissioner 
saying,  "The  amendment  consists  in  adding  subds. 
6  and  7  thereto,  and  correcting  the  language 
thereof  so  as  to  make  it  conform  absolulely  to 
what  is  in  the  statute  on  [of]  frauds,  as  set  forth 
in    §  1624    of   the    Civil   Code." 

Construction  of  section.  The  statute  of 
frauds  does  not  invalidate  the  antecedent 
oral  agreement:  it  simply  declares  a  rule 
of  evidence,  that  such  agreement  cannot 
be  proved,  unless  the  essentials  of  it  have 
been  reduced  to  writing  and  signed  by 
the  party  to  be  charged.  Harper  v.  Gold- 
schmidt,  156  Cal.  24.5;  134  Am.  St.  Rep. 
124;  28  L.  R.  A.  (N.  S.)  689;  104  Pac  451. 
The  amendment  of  this  section  in  1907  is 
construed  in  Wilson  v.  Hotchkiss,  21  Cal. 
App.  403;  132  Pac.  88. 

What  contracts  must  be  in  writing.  See 
Civ.  Code,  §  1624. 

Sufficiency  of  memorandum  of  contract. 
To  satisfy  the  statute  of  frauds,  the  writ- 
ten memorandum  of  the  contract  must 
contain  its  essential  elements,  expressed 
with  such  a  degree  of  certainty  that  it 
may  be  understood  without  recourse  to 
parol  evidence  to  show  the  intention  of 
the  parties.  Seymour  v.  Oelrichs,  156  Cal. 
782;  134  Am.  St.  Rep.  154;  106  Pac.  88; 
Church  V.  Collins,  18  Cal.  App.  745;  124 
Pac.  552;  Baume  v.  Morse,  13  Cal.  App. 
456;  110  Pac.  350. 


whom  enforcement  of  the  contract 
sought.  Harper  v.  Goldschmiilt,  156  Cal. 
245;  134  Am.  St.  Rep.  124;  28  L.  R.  A. 
(N.  S.)  689;  104  Pac.  451. 

Agreement  not  to  be  performed  within 
a  year.  Where  a  verbal  contract,  by  its 
terms,  is  not  to  be  performed  within  a 
year,  it  cannot  be  proved ;  but,  if  it  may, 
by  its  terms,  be  performed  within  a  year, 
it  is  admissible  in  evidence,  though  it 
may  not  be  performed  within  that  time. 
Stewart  v.  Smith,  6  Cal.  App.  152;  91  Pac 
667.  A  contract  of  employment  which,  by 
its  terms,  is  to  continue  for  a  period  of 
ten  years,  is  required  to  be  in  writing  be- 
fore it  can  be  proved.  Sevmour  v.  Oelrichs, 
156  Cal.  782;  134  Am.  St.  Rep.  154;  106 
Pac.  88.  The  statute  of  frauds  does  not 
apply  to  a  contract,  where  the  time  for 
the  performance  of  the  defendant's  prom- 
ise is  within  a  year  from  the  date  of  the 
contract.  Gurwell  v.  Morris,  2  Cal.  App. 
451;  83  Pac.  578.  An  oral  agreement, 
whereby  the  promisors  undertake,  as  sub- 
contractors, to  perform  the  work  of  car- 
rying the  United  States  mail  for  the  re- 
mainder of  the  period  called  for  by  the 
original  contracts,  which  period  has  up- 
wards of  three  years  to  run,  is  within  the 
statute  of  frauds,  and  part  performance 
thereof  does  not  take  it  out  of  the  statute. 
Long  V.  Long,  162  Cal.  427;  122  Pac.  1077. 

Promise  to  answer  for  debt  or  default 
of  another.  Where  a  purchaser  receives 
merchandise  under  an  understanding 
with  the  seller  that  the  latter  holds  it  for 
a  third  person,  in  whose  favor  certain 
charges  against  it  exist,  an  agreement  by 
the  purchaser  to  pay  such  charges  upon 
delivery,  is  not  within  that  provision  of 
this  section  requiring  an  agreement  to  an- 
swer for  the  debt  or  default  of  another 
to  be  in  writing.  McNeill  v.  Stitt,  2  Cal. 
App.  13;  82  Pac.  1121. 

Agreement  for  sale  of  goods;  partial  de- 
livery. Where  a  contract  for  the  sale  of 
goods  is  reduced  to  writing,  the  signature 
of  the  party  to  be  charged  is  not  rendered 
necessary,  under  the  statute  of  frauds, 
where  tliere  is  an  immediate  delivery  of 
the  goods  sold,  and  a  payment  of  part  of 
the  purchase  price.  Dupuy  v.  Macleod,  4 
Cal.  Uurep.  147;  33  Pac.  1115. 
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Agreement  for  sale  of  land.  A  parol 
contract  to  couvey  au  interest  in  land  is 
not  binding  under  the  statute  of  frauds. 
Albert  v.  Albert,  12  Cal.  App.  268;  107 
Pac.  156.  To  take  a  contract  for  the  sale 
of  land  out  of  the  statute  of  frauds,  a 
formal  technical  contract  is  not  neces- 
sary: a  note,  memorandum,  or  other  paper 
showing  the  material  elements  of  the  con- 
tract is  sufficient.  Breckinridge  v.  Crocker, 
78  Cal.  529;  21  Pac.  179.  A  certificate  of 
purchase  of  state  lands,  as  between  the 
parties  to  an  attempted  assignment  there- 
of, represents  an  interest  in  real  property; 
hence,  a  parol  agreement  for  its  sale  and 
transfer  is  obnoxious  to  this  section.  Al- 
bert V.  Albert,  12  Cal.  App.  268;  107  Pac. 
156. 

Agreement  upon  division  line.  An  oral 
agreement  upon  a  division  line,  established 
by  actual  occupation  of  the  parties  for 
the  requisite  period,  is  not  within  the 
statute  of  frauds:  title  is  not  thereby 
transferred.  Young  v.  Blakeman,  153  Cal. 
477;  95  Pac.  888;  Price  v.  Reyes,  161  Cal. 
484;  119  Pac.  893. 

Partnership  agreement  to  deal  in  land. 
A  partnership  agreement,  the  object  of 
which  is  to  deal  in  real  estate  and  share 
the  profits,  is  not  within  the  statute  of 
frauds.  Coward  v.  Clanton,  79  Cal.  23; 
21  Pac.  359;  Bates  v.  Babcock,  95  Cal.  479; 
29  Am.  St.  Rep.  133;  16  L.  R.  A.  745;  30 
Pac.  605;  Doudell  v.  Shoo,  20  Cal.  App. 
424;  129  Pac.  478. 

Agreement  for  right  of  way.  An  oral 
agreement,  prior  to  partition,  for  a  right 
of  way,  and  not  carried  into  the  decree, 
concerns  an  estate  in  real  property,  and  is 
within  the  statute  of  frauds.  Oliver  v. 
Burnett,  10  Cal.  App.  403;  102  Pac.  223. 

Agreement  authorizing  or  employing 
agent.  Authority  to  sell  real  estate  must 
be  shown  by  a  writing  sufficient  to  meet 
the  requirements  of  the  statute  of  frauds. 
Church  V.  Collins,  18  Cal.  App.  745;  124 
Pac.  552;  Kleinsorge  &  Heilbron  v.  Liness, 
17  Cal.  App.  534;  120  Pac.  444.  The  au- 
thority of  an  agent  to  enter  into  a  con- 
tract for  his  principal,  which  is  required 
by  law  to  be  in  writing,  can  be  given  only 
by  an  instrument  in  writing.  Seymour  v. 
Oelrichs,  156  Cal.  782;  134  Am.  St.  Rep. 
154;  106  Pac.  88.  An  agent  is  without 
power  to  execute  an  agreement  for  the 
sale  of  real  estate,  unless  authorized  by 
the  principal,  in  writing,  to  execute  such 
agreement  for  and  in  the  latter's  behalf. 
Church  V.  Collins,  18  Cal.  App.  745;  124 
Pac.  552.  An  oral  contract  for  commis- 
sions on  sales  of  land,  not  provable  be- 
cause not  in  writing,  is  made  admissible 
in  evidence  by  a  subsequent  written  memo- 
randum, specifying  such  commissions  and 
signed  by  the  party  to  be  charged.  Appli- 
cation of  Balfour,  14  Cal.  App.  261;  111 
Pac.    615.     The    court    errs   in    permitting 


parol  proof  of  the  plaintiff's  authorization 
to  sell  real  estate.  Kleinsorge  v.  Liness, 
17  Cal.  App.  534;  120  Pac.  444. 

Agreement  not  to  be  performed  during 
lifetime  of  promise.  Before  the  amend- 
ments to  §  1624  of  the  Civil  Code,  and  to 
this  section,  an  oral  contract  to  let  a  per- 
son have  real  property,  to  be  returned  at 
the  death  of  such  person,  was  valid;  now, 
such  a  contract  must  be  in  writing.  Keefe 
v.  Keefe,  19  Cal.  App.  310;  125  Pac.  929. 

Part  performance  takes  contract  out  of 
statute  when.  Part  performance,  to  take 
a  contract  out  of  the  operation  of  the  stat- 
ute of  frauds,  rests  entirely  on  equitable 
considerations;  it  is  sufficient  that,  under 
the  circumstances  of  the  particular  case, 
the  act  of  part  performance  is  referable 
to  the  oral  contract.  Pearsall  v.  Henry, 
153  Cal.  314;  95  Pac.  154.  A  contract  for 
the  sale  of  a  life  estate  in  land  is  taken 
out  of  the  statute  bv  part  performance. 
Manning  v.  Franklin,'81  Cal.  205;  22  Pac. 
550.  Where  there  is  a  verbal  agreement, 
whereby  one  of  the  parties  is  to  convey 
land  to  the  other,  or  to  exchange  lands,  a 
conveyance  by  one,  on  the  faith  of  the 
agreement,  is  such  part  performance  as 
will,  in  equity,  take  the  contract  out  of 
the  operation  of  the  statute.  Pearsall  v. 
Henry,  153  Cal.  314;  95  Pac.  154.  Where 
a  contract  does  not  relate  to  real  estate 
nor  to  the  sale  of  property,  and  requires 
nothing  but  the  performance  of  services, 
part  performance  of  the  contract,  where 
entire  performance  is  not  to  be  made 
within  a  vear,  does  not  take  it  out  of  the 
statute.  Long  v.  Long,  162  Cal.  427;  122 
Pac.  1077;  Sevmour  v.  Oelrichs,  156  Cal. 
782;  134  Am.  St.  Rep.  154;  106  Pac.  88. 

Question  of  part  perfonnance  is  one  of 
fact.  Whether  there  has  been  part  per- 
formance of  an  oral  contract  on  the  part 
of  the  plaintiff,  is  a  question  of  fact.  Pear- 
sall v.  Henry,  153  Cal.  314;  95  Pac.  154. 

Estoppel  to  assert  statute.  A  court  of 
equity  will  hold  a  person  estopped  to  as- 
sert the  statute  of  frauds,  where  such  as- 
sertion -would  amount  to  practicing  a 
fraud.  Seymour  v.  Oelrichs,  156  Cal.  782; 
134  Am.  St.  Rep.  154;  106  Pac.  88. 

Finding  negativing  plea  of  bar  of  stat- 
ute. Where  the  plea  of  the  bar  of  the 
statute,  for  want  of  a  written  memoran- 
dum, is  interposed,  such  allegation  is  suffi- 
ciently negatived  by  a  finding  that  the 
defendant  did  employ  the  plaintiff  by  and 
under  a  memorandum  in  writing  sub- 
scribed by  the  defendant  and  delivered  to 
the  plaintiff.  Curran  v.  Hubbard,  14  Cal. 
App.  733;  114  Pac.  81. 

Phrases  distinguished.  A  writing  to  sat- 
isfy the  statute  of  frauds  is  one  thing;  a 
writing  that  is  admissible  in  evideuce  as 
to  some  of  the  facts  of  a  sale  is,  or  may 
be,  quite  a  different  thing.  Dupuy  v.  Mac- 
leod,  4  Cal.  Unrep.  147;  33  Pac.  1115. 
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Contract  not  executed  In  accordance  with  stat- 
ute of  frauds,  how  far  may  be  relied  upon  as 
ground  of  defense  or  relief.  See  note  IJ  Am. 
Uj-c.  62. 

Effect  of  statute  of  frauds  where  It  is  part  of 
original  agreement  that  contract  is  to  be  put  in 
writing.     See    note   51    Am.    Uec.    144. 

Whether  statute  of  frauds  applicable  to  con- 
tracts made  beyond  state.  See  note  9J  Am.  Dec. 
776. 

Alteration  by  subsequent  verbal  agreement. 
See  note  lOU  Am.  Dec.  109. 

Oral  guaranty  by  transferrer  of  negotiable  in- 
Btrument.    See  note  2   Ann.  ('as.   506. 

When  letters  constitute  parts  of  memorandum. 
See  notes   7   Am    Dec.  'JHS;   Al   Am.   Hop.   :i4T, 

Telegrams  as  writings,  to  make  a  contract 
within  the  statute  of  frauds.  See  note  50  L.  R.  A. 
240. 

Agreements  not  to  be  performed  within  a  year. 
See  note   'JS  Am.  Dec.   022. 

What  contracts  are  within  statute  of  fraud  be- 
cause not  to  be  performed  within  one  year.  See 
notes  93  Am.  Dec.  86;  43  Am.  Rep.  42;  138 
Am.  St.  Rep.  590. 

Contracts  which  depend  upon  contingency  for 
performance   within  year.     See  note  4   Ann.   Cas. 

174 

Contract  which  is  capable  of  being  performed 
by  one  party  within  one  year  and  is  so  per- 
formed.     See  note  13  Ann.  Cas.  916. 

Contract  not  to  be  performed  within  one  year 
but  terminable  at  option  of  parties  as  within  stat- 
ute of  frauds.  See  notes  17  Ann.  Cas.  207;  Ann. 
Cas.    1912B,    731. 

Contract  for  year's  employment  to  commence 
in  future.  See  notes  5  Ann.  Cas.  330;  2  L.  R.  A. 
(X     S.)    738. 

Contracts  for  services  which  may,  but  are  not. 
Intended  to  be  performed  within  a  year.  See 
note   15  L.  R.   A.    (N.   S.)    313. 

Promise  to  answer  for  debt  of  another,  bee 
notes  5  Am.  Dec.  321;  43  Am.  Dec.  739;  46 
Am     Rep.   296;    126    Am.    St.    Rep.    488. 

Premises  to  pay  debt  of  another,  when  re- 
quired to  be  in  writing.  See  note  95  Am.  Dec. 
251 

Contracts  of  indemnity,  whether  within  statute 
of  frauds.  See  notes  42  Am.  St.  Rep.  186;  6 
Ann.  Cas.  671;  Ann.  Cas.  1912A,  s,^4. 

Promise  made  as  part  of  purchase  price  of 
property  as  promise  to  pay  debt  of  another 
within  statute  of  frauds.    See  note   12   Ann.  Cas. 

.Agreement  between  two  parties  whereby  one 
assumes  other's  debt  as  within  statute  of  frauds. 
See  note   18  Ann.  Cas.  391. 

Oral  promise  by  stockholder  to  pay  debt  of 
corporation.  See  notes  Ann.  Cas.  1912B,  446; 
Ann   Cas.    1913D,   851.  ,    .  ,*     ,„ 

Pror.iiEe  to  pay  debt  of  another  out  of  debtor's 
property.     See   note   Ann.   Cas.    1912B.    44(). 

Statement  of  consideration  in  contract  to  an- 
swer for  debt  of  another.  See  note  Ann.  Cas. 
1913B,  986.  ^  .      „,„ 

Contemporary  promise  of  one  person  to  pay 
where  benefit  inures  to  another  as  a  promise  to 
answer  for  default  of  another.  See  notes  15 
L    R    A     (\    S.)    214;    32  L.   R.  A.    (N.   S.)    598. 

Agreement  by  vendee  to  pay  encumbrance  as 
promise  to  answer  for  debt  of  another.  See  note 
15   L.   R.   A.    (N.   S.)    1087. 

Oral  promise  to  pay  another's  pre-existing  debt 
made  in  order  to  secure  benefit  to  promisor  with- 
out releasing  original  debtor.  See  notes  22 
L    R.  A.    (iV.   S.)    1077;   40  L.  R.   A.    (X.  S.)    2-42. 

'contracts  of  sale  when  within  statute  of  frauds. 
See   note    hi    -■^m.   Rep.    164. 

Contracts  for  the  purchase  of  property  not  then 
in  existence.    See  note  54  Am.  St.  Rep.   1'''-.^^. 

Coi  tracts  of  barter  and  exchange  as  within 
"sales  oi  goods"  clause  of  statute  of  frauds. 
See  note   14   Ann.  Cas.   303. 

Agreement  to  repurchase  or  resell  goods  as 
within  statute  of  frauds.    See  note   16   Ann.   Cas. 

Contract  to  manufacture  article  when  not  with- 
in statute  of  frauds.    See  note  9  Am.  Dec.  188. 

Application  of  statute  of  frauds  to  contract  in- 
volving totn  transfer  of  chattel  and  doing  of 
work  and  labor.    See  note  19  Ann.  Cas.  1292. 


Work  in  fitting  up  for  delivery  as  payment  of 
price  to  take  contract  out  of  the  statute  of 
frauds.    See  note  1  .">  L.  R.  A.   (N.  S.)    654 

What  delivery  and  acceptance  of  goods  sutn- 
cient  to  take  contract  out  of  statute  of  frauds. 
See  notes  49  Am.  Dec.  325;  37  Am.  Rep.  10; 
90  Am.   St.   Rep.  215.  „   .      ..   ^  ».  ,„ 

Vvhat  symbolical  delivery  sufficient  to  satisfy 
statute  of  frauds.    See  note  37   Am.  Rep.   16. 

Delivery  to  carrier  as  taking  sale  of  goods  out 
of  statute  of  frauds.  See  notes  2  Ann.  Cas.  54o  ; 
9   Ann.   (as.   1109;    35   L.  R.  A.    (X.   S.)    1039. 

Acceptance  of  samples  as  acceptance  of  part 
of  goods  sold  within  statute  of  frauds.  See  note 
4  Ann.  Ca  ;.   l.-<7.  ^    ^      ^  , 

Time  when  goods  must  be  accepted  to  take 
contract  of  sale  out  of  statute  of  frauds.  See 
note    11    .\nn.   Cas.    518. 

Necessity  of  written  acceptance  of  written  oner 
to  constitute  sufficient  memorandum.  See  note 
Ann.   Cas.    \'J\:'.\.    lull. 

Effect  of  subsequent  acceptance.  See  note  10 
L.   R.   A.    (X.   S.)    038. 

Receipt  and  acceptance  to  satisfy  statute  oi 
frauds  when  goods  are  in  possession  of  pur- 
chaser at  time  of  agreement.  See  notes  11 
L.  R.  A.  (X.  S.)  1186;  20  L.  R.  A.  (X.  S.)  498. 
Memorandum  of  auction  sales.  See  note  13 
Am.    Dec.    3)8. 

Sufficiency  of  memorandum  of  auctioneer.  See 
nots   Ann.    Cas.    19I2D,    1069. 

Memorandum  signed  by  one  party  only.  See 
notes  25  Am.  Rep.  543;  42  Am.  Rep.  347;  3 
Ann.  Cas.  1036;  13  Ann.  Cas.  1121;  Ann.  Cas. 
19120,416.  „  ^       _ 

Who  must  sign  memorandum.  See  note  47 
Am.   Re]).   532.  «.,... 

Consideration  of  a  contract  when  sufficiently 
expressed.    See  note  60  Am.  St.  Rep.  432. 

Several  writings  as  memorandum  within  stat- 
ute of  frauds.  See  notes  2  Ann.  Cas.  293;  19 
Ann.  Cas.   1162. 

Necessity  of  delivery  of  memorandum  required 
by  statute  of  frauds.    See  note  3   Ann.  Cas.  404. 
Sufficiency  of  signature  by  agent  to  memoran- 
dum of  sale  of  goods  required  by  statute  of  frauds. 
See  note  4  Ann.  Cas.  893.  ^      ..     ^ 

Necessity  that  agent  have  written  authority  to 
make  memorandum.  See  notes  7  Ann.  Cas.  1101; 
Ann.  Cas.  1912B,   1295. 

Necessity  that  memorandum  within  statute  of 
frauds  contain  terms  of  sale.  See  note  9  Ann. 
Cas.  1000. 

Necessity  that  memorandum  within  statute  oi 
frauds  show  parties  to  contract.  See  note  13 
Ann.   Ca-;.   313. 

Sufficiency  of  printed  signature  to  memoran- 
dum.    See   note   Ann.    Cas.   1913B,    663. 

Contracts    affecting    real    estate.     See    note    17 

Am.  Dec.  58.  ,      ,       c.  ., 

Oral    agreement   to    mortgage    land.     See    note 

6  Ann.  Cas.  46.  ,      ^       o  .        = 

Oral    agreement   to    devise   land.     See    notes    o 

Ann.   Cas.  495;   20   Ann.   Cas.   1137. 

Oral  lease  for  one  year  to  commence  in  lu- 
ture.     See   notes   5   Ann.   Cas.    829;    18   Ann.   Cas. 

Parol  lease  for  more  than  one  year.  See  note 
17  Am.   St.  Rep.   752. 

Parol  agreement  to  Uke  title  to  realty,  sell  the 
same,  ana  divide  the  proceeds.  See  notes  8 
L  R  A  (X.  S.)  1137;  20  L.  R.  A.  (N.  S.) 
298;   42  L.  R.  A.   (N.  S.)    1160.  ,       ,  ,      ^ 

What  amount  to  contracts  for  the  sale  of  land 
vrtthin  meaning  of  statute  of  frauds.  See  note 
102   Am.   St.   Rep.  230.  ,    ^       ^      , 

Written  contract  to  convey  part  of  tract  of 
land  to  be  selected  by  vendor  or  purchaser  as 
within  statute  of  frauds.  See  note  19  Ann.  Cas. 
373 

Necessity  that  vrritten  contract  for  sale  of  land 
be  abandoned  or  rescinded  in  writing.  See  note 
14   Ann.  ('as.  7-J9.  ....  »       » 

Necessity  that  assignment  of  written  contract 
for  purchase  of  lands  be  in  writing.  See  note  15 
Ann.  Cas.   1177. 

Who  must  sign  note  or  memorandum  oi  ex- 
ecutory agreement  for  sale  of  real  property  or 
chattels.    See  note  28   L.   R.   A.    (X.   S.)    680. 

Parol  partnership  for  dealing  in  lands,  bee 
notes  16  I..  R.  A.  745;  4  L.  R.  A.  (N.  S.)  427; 
33  L.  R.  A.   (N.  S.)   883. 
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Written  authority  to  agent  to  contract  for 
sale  of  property  as  dispensing  with  necessity  that 
contract  of  sale  itself  be  in  writing.  See  note 
28   L.   R.   A.    (N.   S.)    738. 

Contract  by  real  estate  broker  to  find  pur- 
chaser or  affect  exchange  of  principal's  property. 
See   note   44   L.   R.   A.    (X.   S.)    601. 

Necessity  that  authority  of  agent  to  purchase 
or  sell  real  estate  be  in  writing  to  enable  him 
to  recover  compensation  for  his  services.  See 
note  9   L.   R.  A.    (N.   S. )    933. 

Power  of  legislature  to  require  contracts  for 
commissions  for  finding  a  purchaser  for  real  es- 
tate to  be  in  writing.  See  note  33  L.  R.  A. 
(X.   S.)    973. 

Contract  for  timber  to  be  sawed  as  a  sale 
within  statute  of  frauds.  See  notes  14  L.  R.  A. 
233;    30  L.  R.  A.    (N.   8.)    324. 

CODE     COMMISSIONERS'     NOTE.     See     Civ. 

Code      §§1739,     1740,    1741,    1623,    1624,    1625, 
1091,  2794. 

Subd.  2.  Gordon  v.  Ross,  2  Cal.  156;  Hanpe 
V.  Stout,  2  Cal.  460;  Riggs  v.  Waldo,  2  Cal.  485; 
56  Am.  Dec.  356;  Evoy  v.  Tewksbury,  5  Cal. 
285;  Jones  v.  Post,  6  Cal.  102;  Hazeltine  v. 
Larco,    7    Cal.    32;    Clay   v.   Walton,    9    Cal.    328; 


Comstock  V.  Breed,  12  Cal.  286;  Barringer  v 
Warden,  12  Cal.  311;  Ellison  v.  Jackson  Water 
Co.,  12  Cal.  542:  Stark  v.  Raney,  18  Cal.  622 
McLaren  v.  Hutchinson,  22  Cal.  188;  83  Am 
Dec.  59;  Otis  v.  Hazeltine,  27  Cal.  SO;  Grad 
wohl  V.  Harris,  29  Cal.  151;  Wormouth  v.  Hatch 
33  Cal.  121;  Ford  v.  Hendricks,  34  Cal.  673 
Morjiun  v.  Overman  Silver  Mining  Co.,  37  Cal 
535;  Rowland  v.  Aitch,  38  Cal.  133. 

Subd.  4.  Malone  v.  Plato,  22  Cal.  103;  Ghir 
ardelli  v.  McDermott.  22  Cal.  .^39;  Stevens  v, 
Stewart,  3  Cal.  140;  Bunting  v.  Beideman,  1  Cal 
181;  Craig  v.  Godfrey,  1  Cal.  415;  54  Am.  Dec 
299. 

Sutd.  5.  Harris  v.  Brown,  1  Cal.  98;  Hoen  v 
Simmons.  1  Cal.  119;  52  Am.  Dec.  291;  Godef 
froy  V.  Caldwell,  2  Cal.  489;  56  Am.  Dec.  360 
Abell  V.  Calderwood,  4  Cal.  90:  Beach  v.  Covil 
lard,  4  Cal.  315;  People  v.  White.  6  Cal.  75 
Halleck  v.  Guy,  9  Cal.  182;  70  Am.  Dec.  643; 
Reynolds  v.  Harris,  9  Cal.  338:  Owen  v.  Frink, 
24  Cal.  172:  Joseph  v.  Holt,  37  Cal.  250;  Heyn 
V.  Philips,  37  Cal.  529;  Davis  v.  McFarlane.  37 
Cal  634;  99  Am.  Dec.  340;  Fuller  v.  Reed,  38 
Cal.  100;  Hoffman  v.  Fett,  39  Cal.  Ill;  Ryan  v. 
Tomlinson,  39  Cal.  639;  see  §  1971,  ante. 


§  1974.  Representation  of  credit  by  writing.  No  evidence  is  admissible 
to  charge  a  person  upon  a  representation  as  to  the  credit  of  a  third  person, 
unless  such  representation,  or  some  memorandum  thereof,  be  in  writing, 
and  either  subscribed  by  or  in  the  handwriting  of  the  party  to  be  charged. 

1.   Enacted     March     11,         of   another   to   be  in  writing.     See   notes    1    Ann 
251;     uncon- 


Legislation  §  1974. 
1872. 

2.   Repeal    by    Stals.    1901,    p 
stitutional.    See  note  ante,  §  5. 

Construction   of  statutes   requiring   representa- 
tions concerning  the  character,  credit,  and  ability 


of   another  to  be  in  writing. 
Cas.  690;    12  Ann.  Cas.  332. 

CODE  COMMISSIONERS'  NOTE.  See  Civ. 
Code,  §§  1091,  1623,  1624,  1625.  1739,  1740, 
1741. 


CHAPTER  VII. 

CONCLUSIVE    OE    UNANSWERABLE    EVIDENCE. 
§  1978.    Conclusive  or  unanswerable  evidence. 

§  1978.     Conclusive  or  unanswerable  evidence.     No  evidence  is  by  law 
made  conclusive  or  unanswerable,  unless  so  declared  by  this  code. 

Legislations  1978.     Enacted  March  11,  1872. 
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Chapter  I. 

II. 

III. 


TITLE  Til. 
PRODUCTION  OF  EVIDENCE. 

By  Wliom  to  be  Produced.     §§  1981,1982. 
Means  of  Production.     §§  1985-1997. 
Manner  of  Production.     Articles  I-VI.     §§  2002-2054. 


CHAPTER  I. 

BY  WHOM  TO  BE  PRODUCED. 


§  1981.   Evidence  to  be  produced  by  whom. 


§  1982.    Writing  altered,  who  to  explain. 


§1981.  Evidence  to  be  produced  by  whom.  The  P^rty  boldmg  the 
affirmative  of  the  issue  must  produce  the  evidence  to  prove  it;  thei-efore,  the 
Sen  of  proof  lies  on  the  party  who  would  be  defeated  if  no  evidence  were 
given  on  either  side. 


Burden  of  proof.  Ante,  §  1869. 
Legislation  §  1981.  Enacted  March  11.1873. 
Construction  of  code  sections.  While 
the  logic  of  this  section  seems  to  be  a  lit- 
tle obscure,  vet  the  conclusion  is  in  har- 
mony with  §  1869,  ante,  and  doubtless  the 
whole  section  was  intended  to  be  so  m 
harmony,  and  it  should  be  so  construed. 
Wilson  V.  California  Central  R.  R-  Co.,  94 
Cal.  166;  17  L.  R.  A.  68-5;  29  Pac.  861. 
The  burden  of  proof  is  on  the  party  who 
aflSrms  a  fact.  Still  v.  San  Francisco  etc. 
Ry.  Co.,  154  Cal.  559;  129  Am.  St.  Rep. 
177-  20  L.  R.  A.  (N.  S.)  322;  98  Pac.  672; 
Scott  V.  Wood,  81  Cal.  .398;  22  Pac.  871. 

Affirmative  of  issue,  who  has  and  how 
ascertained.     In  ascertaining  who  has  the 
affirmative   of   the   issue,   matters   of   sub- 
stance,  and   not    matters    of    form,    should 
control;    and   the    fact    that   the    traverse 
is  in  an  ailiimative  instead  of  a  negative 
form  is  immaterial.   Scott  v.  Wood,  81  Cal. 
398;   22  Pac.   871.     Where  a  party  claims 
t)iat   shares  of  stock  in  a  water  company 
represent    water    rights    or    privileges    ap- 
purtenant   to    a    mortgaged    ditch,    or    by 
means  of  which  it  is  supplied  with  water, 
the  burden  is  on  him  to  prove  it.   Bank  ot 
Visalia  v.  Smith,  146  Cal.  398;  81  Pac.  o42. 
Natui^  of  burden  cast  upon  party  hold- 
ing affirmative.     The  burden  of  producing 
a   preponilerance   of   evidence  is  upon   the 
party  who  has  the  atlirmative  of  the  issue, 
and  remains  upon  him  throughout  the  trial : 
it  is  a  different  thing  from  the  burden  of 
making    or    meeting    a    prima    facie    case, 
which   latter  burden   may   shift  back  and 
forth  in  the  course  of  the  trial.    Scott  v. 
Wood,  81  (^al.  398;  22  Pac.  871. 

Malice  in  libel.  In  civil  libel,  the  bur- 
den of  proving  malice  in  fact  is  upon  the 
jdaintifl",  whenever  he  seeks  an  award  of 
punitive  damages  based  upon  its  existence. 
l)avis  V  Hearst,  160  Cal.  143;  116  Pac.  ..30. 
Probable  cause  for  false  imprisonment. 
In   an   action   for   false   imprisonment,   the 


plaintiff  is  not  required  to  prove  a  want 
of  probable  cause,  but  the  burden  is  upon 
the  defendant  to  show  that  the  arrest  and 
imprisonment  were  made  upon  probable 
cause  therefor.  Sebring  v.  Harris,  20  Cal. 
App.  56;  128  Pac.  7.  .   . 

Malicious  prosecution.  In  malicious 
prosecution,  the  burden  is  upon  the  plain- 
tiff to  prove  both  malice  and  want  o± 
probable  cause.  Carpenter  v.  Ashley,  15 
Cal.  App.  461;  115  Pac.  268;  Carpenter  v. 
Sibley,  15  Cal.  App.  589;  119  Pac.  391; 
Booraem  v.  Potter  Hotel  Co.,  lo4  Cal.  99; 
97  Pac.  65.  The  burden  of  showing  that 
an  unfounded  action  for  divorce,  begun  by 
the  wife,  was  begun  in  good  faith,  is  upon 
the  wife:  there  is  no  presumption  that  she 
acted  in  good  faith  in  bringing  it.  Kusel 
V.  Kusel,  147  Cal.  52;  81  Pac.  297. 

Damages.  Where  a  tenant  for  years 
seeks  to  recover  damages  for  a  temporary 
exclusion  from  the  leased  premises,  he 
must  show  facts  and  figures  by  which  his 
damages  may  be  legally  and  correctly 
ascertained.  Scurich  v.  Ryan,  14  Cal.  App. 
750;  113  Pac.  123. 

Novation.  The  burden  of  establishing 
a  novation  is  upon  the  party  who  asserts 
its  existence.  Brown  v.  Coffee,  1/  Cal. 
App.  381;  121  Pac.  309;  Linder  Hardware 
Co.  V.  Pacific  Sugar  Corporation,  17  Cal. 
App.  81;  118  Pac.  785. 

Right  of  possession.  To  sustain  an  ac- 
tion against  a  sheriff  for  the  seizure  of 
leased  furniture,  the  burden  is  on  the 
plaintiff  to  show  not  only  that  he  had  pos- 
session at  the  time  of  the  levy,  but  also 
that  he  had  some  right  of  possession.  Citi- 
zens' Securities  Co.  v.  Hammel,  14  Cal. 
App.  564;  112  Pac.  731.  Where  a  plaintiff 
establishes  title  by  prescription,  the  bur- 
den is  thrown  upon  the  defendant  to 
show  his  right  to  possession.  Goodwin  v. 
Schoerer,  106Cal.  69a;40Pac.l8. 

Matter  of  defense.  As  a  general  rule, 
the  burden  is  upon  the  defendant  to  prove 
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new  matter  alleged  as  a  defense,  even 
though  it  requires  the  proof  of  a  negative. 
Wilson  V.  California  Central  E.  R.  Co.,  94 
Cal.  166;  17  L.  R.  A.  685;  2'J  Pac.  861; 
Dieterle  v.  Bekin,  143  Cal.  683;  77  Pac. 
664. 

Negligence,  and  defense  of  contributory 
negligence.  In  negligence  cases,  the  bur- 
den of  proving  that  the  defendant  was 
negligent  is  on  the  plaintiff.  Eathbun  v. 
White,  157  Cal.  248;  107  Pac.  309;  Valente 
V.  Sierra  Ey.  Co.,  151  Cal.  534;  91  Pac. 
481;  Thompson  v.  California  Construction 
Co.,  148  Cal.  35;  82  Pac.  367;  Patterson 
V.  San  Francisco  etc.  Ey.  Co.,  147  Cal.  178; 
81  Pac.  531;  Brown  v.  Northern  California 
Power  Co.,  14  Cal.  App.  651;  114  Pac.  54. 
Where  the  proof  raises  a  presumption  of 
negligence  on  the  part  of  a  defendant,  the 
burden  is  then  cast  on  him  to  show  that 
the  injury  happened  without  negligence 
on  his  part.  Bonneau  v.  North  Shore  E.  R. 
Co.,  152  Cal.  406;  125  Am.  St.  Eep.  68;  93 
Pac.  106;  Waniorek  v.  United  Eailroads, 
17  Cal.  App.  121;  118  Pac.  947.  Proof  of 
injury  to  a  passenger  casts  the  burden 
upon  the  carrier  to  prove  that  the  injury 
was  without  its  fault.  Kline  v.  Santa  Bar- 
bara etc.  Ey.  Co.,  150  Cal.  741;  90  Pac.  125. 
In  negligence  cases,  contributory  negli- 
gence is  a  defense,  the  burden  of  proving 
which  rests  upon  the  defendant.  Zibbell 
V.  Southern  Pacific  Co.,  160  Cal.  237;  116 
Pac.  513;  Kline  v.  Santa  Barbara  etc.  Ey. 
Co.,  150  Cal.  741;  90  Pac.  125;  Hutson  v. 
Southern  California  Ey.  Co.,  150  Cal.  701; 
89  Pac.  1093;  Folev  v.  Northern  California 
Power  Co.,  14  Cal.  App.  401;  112  Pac.  4G7. 

Negotiable  promissory  note,  purchase  for 
value  without  notice.  Proof  that  a  nego- 
tiable promissory  note  is  based  upon  an 
illegal  consideration  makes  out  a  prima 
facie  case  of  notice  of  the  illegality  to  a 
purchaser  thereof;  and  the  burden  of  prov- 
ing that  he  took  without  notice  and  for 
value  before  maturity  is  thrown  upon  him. 
Union  Collection  Co.  v.  Buckman,  150  Cal. 
159;  119  Am.  St.  Eep.  164;  11  Ann.  Cas. 
609;  9  L.  E.  A.  (N.  S.)  568;  88  Pac.  708. 

Title  to  land.  Where  one,  holding  un- 
der an  unrecorded  deed,  brings  an  action, 
involving  the  respective  titles  to  the  land, 
against  a  subsequent  grantee  under  a  deed 
that  is  first  recorded,  the  first  grantee 
will  prevail,  unless  the  second  grantee  not 
only  shows  the  making  and  recording  of 
his  deed,  but  also  that  he  made  his  pur- 
chase and  paid  the  price  in  good  faith,  and 
without  knowledge  of  the  rights  of  the 
previous  grantee.  Bell  v.  Pleasant,  145 
Cal.  410;  10 i  Am.  St.  Eep.  61;  78  Pac.  957. 

Return  of  deposit  because  title  defective. 
Where  land  is  sold  under  an  agreement  to 
return  a  deposit  if  the  title  is  defective, 
and  suit  is  brought  to  recover  the  deposit 
because  of  defective  title,  the  burden  of 
proof,  after  a  showing  by  the  plaintiff  of 
defects  in  the  title,  is  upon  the  defendant 


to  show  a  legal  reason  why  the  plaintiff  is 
not  entitled  to  a  return  of  the  deposit. 
Snowden  v.  Derrick,  14  Cal.  App.  309;  111 
Pac.  757. 

Payment.  After  the  plaintiff  has  proved 
the  existence  of  a  debt,  the  burden  of 
proving  payment  is  on  the  defendant. 
Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App. 
2S9;  111  Pac.  760.  In  an  action  to  re- 
cover the  proceeds  of  a  draft,  representing 
funds  of  the  plaintiff  on  deposit  in  the 
bank  of  another  state,  drawn  thereupon 
through  the  defendant  bank,  the  burden 
is  upon  the  defendant  to  show  that  this 
draft,  which  it  had  received  as  a  collec- 
tion agent,  had,  when  collected,  been  paid 
over  to  the  plaintiff,  or  to  some  one  by  his 
authority.  Johnson  v.  All  Night  etc.  Bank, 
17  Cal.  App.  571;  120  Pac.  432.  It  is  not 
incumbent  on  the  plaintiff  to  prove  non- 
paj^ment  of  the  amount  of  mechanics'  liens 
claimed:  the  burden  of  proving  payment  is 
on  the  defendant.  Barrett-Hicks  Co.  v. 
Glas,  14  Cal.  App.  289;  111  Pac.  760. 

Want  of  jurisdiction  of  foreign  court. 
The  burden  of  showing  a  want  of  juris- 
diction in  a  foreign  court  is  upon  the  de- 
fendant. Collins  V.  Maude,  144  Cal.  289; 
77  Pac.  945. 

Rebuttal  of  presumption.  Where  a  pre- 
sumption is  raised  in  favor  of  one  of  the 
parties,  the  burden  is  on  the  other  to  show 
the  contrary;  otherwise  the  presumption 
stands.  Yuba  Consolidated  Goldfields  v. 
Hilton,  16  Cal.  App.  228;  116  Pac.  712; 
Alferitz  v.  Arrivillaga,  143  Cal.  646;  77 
Pac.  657;  Zihn  v.  Zihn,  153  Cal.  405;  95 
Pac.  868. 

Vacation  of  default  judgment.  Where 
a  defendant  moves  to  vacate  a  judgment 
by  default,  and  asks  the  privilege  of  com- 
ing in  and  answering,  the  burden  is  on 
him  to  show  that  he  has  a  good  defense; 
but  proof  that  it  would  be  inequitable  to 
grant  him  any  relief  must  come  from  the 
plaintiff.  Gray  v.  Lawlor,  151  Cal.  352;  12 
Ann.  Cas.  990;  90  Pac.  691. 

Proponent  has  burden  of  proving  will. 
It  is  incumbent  upon  the  proponent  of  a 
will  to  make  satisfactory  proof  thereof. 
Estate  of  Havden,  149  Cal.  680;  87  Pac. 
275. 

Contestant  has  burden  of  proving  insan- 
ity. Where  a  will  is  contested  upon  the 
ground  of  the  insanit}'  of  the  testator,  the 
burden  of  proof  is  upon  the  contestant  to 
establish  the  existence  of  the  insanity 
when  the  will  was  made.  Estate  of  Scott, 
128  Cal.  57;  60  Pac.  527;  Estate  of  Kend- 
rick,  130  Cal.  360;  62  Pac.  605;  Estate  of 
Calef,  139  Cal.  673;  73  Pac.  539;  Estate 
of  Latour,  140  Cal.  414;  73  Pac.  1070;  74 
Pac.  441;  Estate  of  Dolbeer,  149  Cal.  227; 
9  Ann.  Cas.  795;  86  Pac.  695;  Estate  of 
Weber,  15  Cal.  App.  224;  114  Pac.  597. 

Burden  of  proof  upon  contestant  in  pro- 
bate of  will.    See  note  ante,  §  1S09. 


2015 


EXPLANATION    OF    ALTERATION. 


§  1982 


Burden  of  proof  of  negligence  or  contributory 
negligence.  See  notes  79  Am.  Dec.  72(i ;  49  Am. 
Rep.  628;  50  Am.  Rtp.  533;  10  Ann.  Cas.  4; 
33  L.  R.  A.    (X.  S.)    1085. 

Burden  of  proof  on  plea  of  statute  of  limita- 
tions. See  notes  81  Am.  Dec.  725;  8  Ann.  Cas. 
340. 

Burden  of  proof  in  quo  warranto  proceedings. 
See  note  100  Am.  Dec.  268. 

On  whom  burden  of  proof  rests.  See  notes  28 
Am.  Rep.  308;  33  Am.  Rep.  736;  37  Am.  Rep. 
148;  16  Am.  St.  Rep.  439;  135  Am.  St.  Rep. 
765. 

Burden  of  proof  of  insanity.  See  notes  35  Am. 
Rep.  32;   76   Am.  St.  Rep.  92:   36  L.  R.  A.  726. 

Burden  of  proof  in  fraudulent  conveyances. 
See   note   11   Am.   St.   Rep.    758. 

Burden  of  proof  in  will  contests.  See  note  31 
Am.   St.   Rep.   681. 

Burden  of  proof  as  to  fraud  in  transactions  be- 
tween husband  and  wife.  See  note  90  Am.  St. 
Rep.  550. 

Burden  of  proof  of  fraud.  See  note  1  Ann. 
Cas.  809. 

Burden  of  proof  in  civil  case  based  on  crim- 
inal act.    See  note  2  Ann.  Cas.  73. 

Burden  of  proof  in  action  against  attorney  for 
negligence  or  willful  violation  of  duty.  See  notes 
2   Ann.   Cas.   603;    14   Ann.   Cas.   342. 

Burden  of  proving  res  judicata.  See  note  2 
Ann.   (?as.   655. 

Burden  of  proving  payment  of  legacy  to  which 
presumption  of  payment  has  attached.  See  note 
2   Ann.   Cas.   747. 

Burden  of  proving  malice  in  action  for  libel 
or  slander  where  communication  is  privileged. 
See  notes  7  Ann.  Cas.  844;  Ann.  Cas.  1913C, 
1072. 

Burden  of  proof  of  accidental  death  under  acci- 
dent insurance  policy.    See  note  9  Ann.  Cas.  919. 

Burden  of  proof  of  knowledge  by  employee  of 
latent  danger.    See  note  11  Ann.  Cas.   116. 

Burden  of  proof  as  to  whether  articles  fur- 
nished to  infants  constitute  necessaries.  See 
note  14  Ann.  Cas.  686. 

Burden  of  proof  of  negligence  on  part  of  car- 
rier of  live-stock.    See  note  15  Ann.  Cas.  35. 

Burden  of  proof  as  to  suicide  relied  on  as  de- 
fense to  action  on  life  insurance  policy  or  bene- 
fit certificate.  See  notes  17  Ann.  Cas.  32;  Ann. 
Cas.   1913C,  1260. 

Burden  of  proof  of  chastity  or  good  repute  of 
woman  in  prosecution  for  seduction.  See  note 
17   Ann.   Cas.   89. 

Burden  of  proof  of  good  health  of  insured  at 
time  of  delivery  of  policy  where  life  insurance 
contract  so  requires.    See  note  17  Ann.  Cas.  238. 

Burden  of  proof  of  validity  of  subsequent  mar- 
riage.   See  note  17  Ann.  Cas.  680. 

§  1982.  Writing  altered,  who  to  explain.  The  party  producing  a  writ- 
ing as  genuine  which  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in  dispute,  must 
account  for  the  appearance  or  alteration.  He  may  show  that  the  alteration 
was  made  by  another,  without  his  concurrence,  or  was  made  with  the  con- 
sent of  the  parties  affected  by  it,  or  otherwise  properly  or  innocently  made, 
or  that  the  alteration  did  not  change  the  meaning  or  language  of  the 
instrument.  If  he  do  that,  he  may  give  the  writing  in  evidence,  but  not 
otherwise. 


Burden  of  proof  of  undue  influence  in  case  of 
conveyance  inter  vivos  by  parent  to  child.  See 
nole  17  Ann.  Cas.  989. 

Burden  of  proof  as  to  good  faith  of  transac- 
tion in  case  of  assignment  or  conveyance  by  client 
to  attorney.    .See  note   18  Ann.  Cas.   123. 

Burden  of  proof  as  to  practicability  of  guard- 
ing machinery  from  which  servant  has  sustained 
injury.    See  note  18   .Ann.  Cas.   133. 

Burden  of  proof  in  action  on  bi)l  or  note  with 
respect  to  defense  of  want  of  consideration.  See 
note    IJ^   Ann.    ('as.   205. 

Burden  of  proof  as  to  necessity  for  abortion. 
See  note   19   Ann.   Cas.   636. 

Burden  of  proof  of  payment  or  part  payment 
of  bill  or  note,    ."^ee  note  20  Ann.  Cas.  518. 

Burden  of  proving  fairness  of  transaction.  See 
note  Ann.  C;  s.   1912A.  704. 

Burden  of  proof  as  to  sole  and  unconditional 
ownership  in  action  on  fire  insurance  policy. 
See  note  Ann.  Cas.   1913R.   212. 

Burden  of  proof  in  action  against  oflcer  for 
failure  to  execute  or  return  process.  See  notes 
Ann.   Cas.    1912D,    732;    3    L.   R.   A.    (S.   S.)    420. 

Burden  of  proof  of  genuineness  of  signature. 
See   note   Ann.    Cas.    1913A.    194. 

Burden  of  proof  of  loss  by  reason  of  delay  in 
presenting  check  for  payment.  See  note  Ann. 
Cas.    1913A.    1293. 

Burden  of  proof  in  action  for  slander  of  title 
to  realty.    See  note  Ann,  Cas.   1913C.   1362. 

Burden  of  proof  of  breach  of  condition  subse- 
quent in  fire  insurance  policy.  See  note  Ann. 
Cas.   1913D.   829. 

Burden  of  proof  of  defensive  matters  In  ac- 
tion for  damages  for  wrongful  discharge  of  ser- 
vant.    See   note   0   L.   R.    A.    (N.   S.)    81. 

Burden  of  proving  other  employment  in  miti- 
gation or  reduction  of  damages  for  wrongful  dis- 
charge of  servant.  See  note  6  L.  R.  A.  (N.  S.) 
108. 

Burden  of  proof  as  to  physician's  license  in 
suit  to  recover  for  services.  See  note  8  L.  R.  A. 
(N.  S.)    1238. 

Burden  of  proof  as  to  conveyance  by  husband 
in  fraud  of  wife's  support  when  bona  fidos  are 
alleged.    See  note  18  L.  R.  A.   (N.  S.)   1155. 

Burden  of  proof  as  to  bona  fides  of  purchaser 
claiming  against  prior  unrecorded  conveyance  or 
encumbrance.  See  note  36  L.  R.  A.  (X.  S.) 
1124. 

Burden  of  proof  as  to  profits  in  suit  for  profits 
from  infringement  of  patent.  See  note  41  L.  R.  A. 
(N.  S.)    653. 

CODE  COMMISSIONERS'  NOTE.  Osborn  v. 
Hendiickson,  8  Cal.  31;  Smith  v.  Doe,  15  Cal. 
101;  Lisman  v.  Early,  15  Cal.  199;  Kohler  v. 
Wells  Fargo  &  Co.,  26  Cal.  606;  see  §  2061,  subd. 
5,  post. 


Legislation  §  1982.  1.  Enacted  March  11, 
1872  (based  o:i  Practice  Act,  §448),  (1)  sub- 
stitnting  (a)  "must"  for  "and  sucli  alteration  is 
not  noted  on  the  writing,  shall,"  and  (b)  a 
comma  for  a  period  after  "innocently  made"; 
(2)  insertine  "or  that  the  alteration  did  not 
change  the  meaning  or  lancuase  of  the  instru- 
ment"  after   "innooently   made." 

2.  -Amendment  by  Stats.  1901,  p.  251;  un- 
constitutio'ial.    See  note  ante,  §  5. 

Burden  ot  explaining  alterations.  Where 
an  instruiui'iit  offered  iu  e^'i'iPl!<■e  presents, 
upon  its  face,  evidence  of  having  been  at 


some  time  altered  after  it  was  written, 
the  burden,  upon  objection  being  made,  is 
upon  the  party  offering  the  instrument  to 
explain  or  account  for  the  alteration,  if  it 
involves  a  part  of  the  instrument  material 
to  the  question  in  dispute.  Manuel  v. 
Flynn,  5  Cal.  App.  319;  9(,>  Pac.  4G3.  It 
must  appear  that  the  writing  was  altered 
after  its  execution  (Sedgwick  v.  Sedgwick, 
o6  Cal.  21.3);  if  this  does  not  appear,  the 
party  offering  it  is  not  obliged  to  account 
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for  erasures  (Corcoran  v.  Doll,  32  Cal. 
82);  and  the  trial  judge  must  determine, 
when  the  offer  is  made,  whether  the  altera- 
tion is  such  as,  in  his  judgment,  calls  for 
an  explanation.  Mej^er  v.  Lovdal,  6  Cal. 
App.  369;  92  Pac.  322. 

Altered  deed  inadmissible  to  show  title. 
A  deed  which  appears  upon  its  face  to 
have  been  altered  after  its  execution,  is 
not  admissible  in  evidence  to  show  title 
in  the  holder  thereof.  Miller  v.  Luco,  80 
Cal.  257;  22  Pac.  195. 


Payee  may  sue  on  mutilated  note  when. 

The  fact  that  a  note  is  mutilated,  and 
marked  "Canceled,"  does  not  affect  the 
payee's  right  to  sue  upon  it,  this  matter 
being  susceptible  of  explanation.  Stein- 
hart  V.  National  Bank,  94  Cal.  362;  28  Am. 
St.  Rep.  132;  29  Pac.  717. 

Burden    of    explaining    apparent    alteration    of 

instruments.  See  notes  37  Am.  St.  Rep.  260; 
86   Am.   8t.  Rep.   128. 

Burden    of    explaining    erasures    or    alterations 
on  face  of  will.    See  note  17  L.  R.  A.  (N.  S.)  184. 
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§  1986.  Subpcena,  how  issued.  §  1993. 

§  1987.  Subpoena,  how  served. 

§  1988.  How,  if  witness  be  concealed.  §  1994. 

§  1989.  When  a  witness  is  compelled  to  attend.  §  1995. 
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Forfeiture  therefor. 

Warrant    may    issue    to    bring    witness, 

when. 
Contents  of  warrant. 
If  witness  be  a  prisoner,  how  brought. 
On  whose  motion. 
How  examined. 


§  1985.  Subpoena  for  witness  defined.  The  process  by  which  the  attend- 
ance of  a  witness  is  required  is  a  subpoena.  It  is  a  writ  or  order  directed  to 
a  person  and  requiring  his  attendance  at  a  particular  time  and  place  to 
testify  as  a  witness.  It  may  also  require  him  to  bring  with  him  any  books, 
documents,  or  other  things  under  his  control  w^hich  he  is  bound  by  law  to 
produce  in  evidence. 


Legislation  §  1985.     Enacted  March  11,  1873. 

Objection  to  subpcena.  Where  a  per- 
son, without  objection,  attends,  in  obedi- 
ence to  a  subpoena,  he  cannot  afterwards 
object  that  he  was  present  without  au- 
thority of  law.  Scott  V.  Shields,  8  Cal. 
App.  12;  96  Pac.  385. 

Charge  for  witness  not  subprenaed.  The 
whole  purpose  of  a  subpcena  is  subserved 
when  a  witness  attends  by  the  request  of 
a  party;  proper  charges  may  be  made,  in 
a  cost-bill,  for  the  attendance  of  witnesses 
who  attended  at  the  request  of  the  pre- 
vailing party,  though  not  served  with  a 
subpoena.  Linforth  v.  San  Francisco  Gas 
etc.  Co.,  9  Cal.  App.  434;  99  Pac.  716. 

Showing  required  to  warrant  order  to 
produce  or  examination  of  book  or  paper. 
The  court  has  no  power  to  order  the  pro- 
duction of  books  or  papers  by  one  party, 
to  be  used  as  evidence  for  the  other  party, 
without  an  affirmative  and  substantial 
showing,  by  affidavit  or  otherwise,  that 
they  contain  evidence  material  to  the 
cause  of  action  or  defense  of  the  party 
requiring  them.  Ex  parte  Clarke,  126  Cal. 
235;  77  Am.  St.  Rep.  176;  46  L.  R.  A.  835; 
58  Pae.  546;  People  v.  Glaze,  139  Cal.  154; 


72  Pac.  965;  Hibernia  Sav.  &  L.  Soc.  v. 
Kaufman,  140  Cal.  69;  73  Pac.  750.  A 
mere  suspicion  that  books  or  papers  con- 
tain material  evidence,  does  not  warrant 
the  court  in  ordering  their  production  as 
evidence.  Ex  parte  Clarke,  126  Cal.  235; 
77  Am.  St.  Rep.  176;  46  L.  R.  A.  835;  58 
Pae.  546;  and  see  Ex  parte  Rickert,  126 
Cal.  244;  58  Pac.  549.  To  entitle  a  party 
to  examine  a  book  or  paper  belonging  to 
another,  it  must  appear  that  such  person 
has  a  book  or  paper  or  document  contain- 
ing evidence  material  to  the  issue  before 
the  court,  and  be  so  designated  or  de- 
scribed that  it  may  be  identified.  KuUman 
v.  Superior  Court,  15  Cal.  App.  276;  114 
Pac.  589. 

Subpoena  duces  tecum.  See  note  128  Am.  St. 
Rep.  756. 

Sufficiency  of  description  of  documents  in  sub- 
poena duces  tecum       See  note  15  Ann.  Cas.   643. 

Power  to  compel  production  of  books  of  private 
corporation  by  person  whom  they  may  incrimi- 
nate.    See   note    Ann.    Cas.    1912D,    569. 

Refusal  to  produce  books  or  papers  in  response 
to  subposna  upon  ground  that  they  contain  pri- 
vate matter.    See  note  29  L.  R.  A.    (N.   S.)    716. 

Particularity  required  in  description  of  docu- 
ments in  subpcena  dujes  tecum.  See  note  31 
L.   R.  A.    (N.   S.)    835. 


§  1986.     Subpoena,  how  issued.     A  subpoena  is  issued  as  follows : 
1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue  therein, 
or  upon  the  taking  of    a  deposition  in  an  action  or  proceeding    pending 
therein,  it  is  issued  by  the  clerk  of  the  court  in  w^hich  the  action  or  proceed- 
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ing  is  pending,  under  the  seal  of  the  court,  or  if  there  is  no  clerk  or  seal  then 
by  a  iudge  or  justice  of  such  court:  ,.  i      +    +• 

9  To  require  attendance  before  a  commissioner  appointed  to  take  testi- 
mony by  a  court  of  a  foreign  country,  or  of  the  United  States,  or  of  any 
other  state  in  the  United  States,  or  before  any  officer  or  officers  empowered 
by  the  laws  of  the  United  States  to  take  testimony,  it  may  be  issued  by  the 
clerk  of  the  superior  court  of  the  county  in  which  the  witness  is  to  be 
examined,  under  the  seal  of  such  court ;  ■,  a  f      ■     .,.ua\ 

3  To  re(|uire  attendance  out  of  court,  in  cases  not  provided  for  in  subdi- 
vision one,  before  a  judge,  justice,  or  other  officer  authorized  to  administer 
oaths  or  take  testimony  in  any  matter  under  the  laws  of  this  sta  e,  it  is 
issued  by  the  judge,  justice,  or  other  officer  before  whom  the  attendance  is 

""If 'the' subpoena  is  issued  to  recpiire  attendance  before  a  court,  or  at  tlie 
trial  of  an  issue  therein,  it  is  issued  by  the  clerk,  as  of  course,  upon  the  appli- 
cation of  the  party  desiring  it.  If  it  is  issued  to  reciuire  attendance  be  ore 
a  commissioner  or  other  officer  upon  the  taking  of  a  deposition,  it  must  be 
issued  by  the  clerk  of  the  superior  court  of  the  county  wherein  the  attend- 
ance is  required  upon  the  order  of  such  court  or  of  a  judge  thereof,  which 
order  may  be  made  ex  parte. ^^^^^^  ^^^  ^^^^^  .^ena.nce  at  deposi- 

tion.  Under  the  third  subdivision  of  this 
section,  a  judge  of  the  superior  court  may- 
order  its  clerk  to  issue  a  subpoena  requir- 
ing the  attendance  of  a  witness  before 
an  officer  authorized  to  take  a  deposition, 
which  includes  a  notary  public.  Scott  v. 
Shields,  8  Cal.  App.  12;  96  Pac.  385. 

Attendance  of  witness  by  request.  The 
whole  purpose  of  a  subpoena  is  subserved 
when  a  witness  attends  at  the  trial  by  re- 
quest of  the  party.  Linforth  v.  San  Fran- 
cisco Gas  etc.  Co.,  9  Cal.  App.  434;  99  Pac. 
716;  Navlor  v.  Adams,  15  Cal.  App.  3j3; 
114  Pac.  997. 

Mandamus  to  compel  issuance  of  sub- 
poena. Mandamus  does  not  lie  to  compel 
a  judge  of  the  superior  court  to  issue  a 
sutipoena  to  a  person,  commanding  him  to 
appear  and  testify  before  the  register  and 
receiver  of  a  United  States  land-office,  in 
a  proceeding  involving  the  right  to  pur- 
chase public  lands  of  the  United  States. 
Boom  V.  De  Haven,  72  Cal.  280;  13  Pac. 
694. 

"Other  officer,"  defined.  The  phrase, 
"other  officer."  in  the  third  subdivision  of 
this  section,  clearly  means  any  one  "author- 
ized to  administer  oaths  or  take  testimony 
in  any  matter  under  the  laws  of  this 
state":  a  notary  public  is  such  an  officer. 
Scott  V.  Shields,  8  Cal.  App.  12;  96  Pac. 
385. 

S1987  Subpoena,  how  served.  The  service  of  a  subpoena  is  made  by 
showin-  the  original  and  delivering  a  copy,  or  a  ticket  containing  its  sub- 
stance, lo  the  witness  personally,  giving  or  offering  to  him  at  the  same  time, 
if  demanded  by  him.  the  fees  to  which  he  is  entitled  for  travel  to  and  from 
the  place  designated,  and  one  day's  attendance  there.     The  service  must  be 

2  Fair. — 127 


Legislation,  §  1986.  1.  Enacted  March  11, 
1872;  basea  on  Practice  Act,  §  403,  as  amended 
by  stats.  1865-66,  p.  708,  which  read:  "The 
subpoena  shall  be  issued  as  follows:  First,  lo 
require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  shall  be  issued  under  the 
seal  of  the  court  before  which  the  attendance  is 
required,  or  in  which  the  issue  is  pending.  Sec- 
ond To  require  attendance  out  of  the  court  be- 
fore a  judse,  justice,  or  other  officer  authorized 
to  administer  oaths  or  take  testimony  in  any  mat- 
ter under  the  laws  of  this  state,  it  shall  be  is- 
sued bv  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required.  1  hirU. 
To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign 
country,  or  of  the  United  States,  or  of  any  other 
state  in  the  United  States,  or  of  any  other  dis- 
trict or  county  within  this  state,  or  before  any 
officer  or  officers  empowered  by  the  laws  of  the 
United  States  to  take  testimony,  it  may  be  issued 
by  anv  judge  or  justice  of  the  peace  in  places 
within'  their  respective  jurisdiction,  with  like 
power  to  enforce  attendance,  and  upon  certihcate 
of  contumacy  to  said  court  to  punish  contempt  of 
their  process  as  such  judge  or  justice  could  e.xer- 
cise  if  the  subpoBua  directed  the  attendance  of 
the  witness  before  their  courts  in  a  matter  pend- 
ing therein."  When  §  1986  was  enacted  in  18(3, 
in  introductory  paragraph  and  in  subds.  1  and  Z, 
"is"   was  substituted   for  "shall  be." 

a.  Amendment  by  Stats.  1901,  p.  251;  un- 
constitutional.   See  note  ante    §0. 

3.  Amended  by  Stats.  1907,  p.  -30  the 
code  commissioner  saying,  "By  this  amendment 
and  the  amendments  to  §  1991,  it  is  intended  to 
change  the  rule  as  to  the  issuance  of  subpwnas, 
so  as  to  provide  that  a  subpoena  to  give  testi- 
mony by  deposition  must  in  all  cases  be  issued 
bv  the  court  in  which  the  deposition  is  to  be  used, 
and  to  provide  an  adequate  process  for  the^  pun- 
ishment of  contempts  committed  in  disobedience 
to  a   subpoena." 
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made  so  as  to  allow  the  witness  a  reasonable  time  for  preparation  and  travel 
to  the  place  of  attendance.     Such  service  may  be  made  by  any  person. 

Legislation  8  1987.      Enacted  March   11,   1873        Is  nomesidcnt  of  county  where  trial  is  had.    See 
(based    on     Practice    Act,     §  404),     in    first    line,         note  10  Ann.  Cas.  397. 
changing  "shall  be"  to  "is."  Right    of    public    officer    to    witness    fees.     See 

Service    of    subpoena    by    reading    it    over    the  ^°i?  ]^  ^""-  '^'''?-  ^^^• 

telephone.  See  note  127  Am  St.  Rep  556.  Duty  of  state  to  advance  fees  of  witnesses  sum- 
Right  of  nonresident  witness  to  mileage  from  ^'^'^^^^ .  °?o/'^    behalf.     See    note    31    L.    R.    A. 

residence  to  place  of  trial.    See  note  7  Ann.  Cas.  '•;,.;.*    '^  '      ^     ,              .               .            -       . 

163  Right   of   state  to  require   services   of  witness 

Right  to  mileage  and  per  diem  of  witness  who  without  compensation.    See  note  39  L.  R.  A.  116. 

§  1988.  How,  if  witness  be  concealed.  If  a  witness  is  concealed  in  a 
building  or  vessel,  so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  the  subpoena,  may,  upon  proof  by  affi- 
davit of  the  concealment,  and  of  the  materiality  of  the  witness,  make  an 
order  that  the  sheriff  of  the  county  serve  the  subpoena ;  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  purpose  may  break  into  the  building  or 
vessel  where  the  witness  is  concealed. 

Legislation  §  1988.      Enacted  March   11,   1873         for  "shall." 
(based  on  Practice  Act,   §405),  substituting   (1)  Right   to    enter    house    to    serve    civil    process, 

"is"  for  "be"  before  "concealed,"  and   (2)   "musf"  See  note  25   Am.  Dec.   171. 

§  1989.  When  a  witness  is  compelled  to  attend.  A  witness  is  not  obliged 
to  attend  as  a  witness  before  any  court,  judge,  justice,  or  any  other  officer, 
out  of  the  county  in  which  he  resides,  unless  the  distance  be  less  than  fifty 
miles  from  his  place  of  residence  to  the  place  of  trial. 

Legislation  §  1989.  1.  Enacted  March  11,  1873:        control  of  the  court,  he  is  entitled  to  what- 

cff^  ,°i'^/'''"'Vn^   ^£*-' ,,  ^ '^^T'  .?.*   amended   by  ever  per  diem  the  facts  warrant  the  court 

stats.  1855,  p.  197,  which  read:     A  subpoiua  may  .         ,,        •  v.    ^        v.  u  i       j.      -i  4. 

require  not  only  the   attendance  of  the   person  to  ^    allowing,    but    where    he    voluntarily    at- 

whom    it    ip    directed,    at    a    particular    time    and  tends,     from     outside     the      county,      at     a 

place,  to  testify  as  a  witness    but  may  also  re-  greater  distance  than  thirty  miles  from  his 

quire  him  to  brinfr  any  books,  documents  or  other  *',  „  .  ,  j.       ^.i.  i  £    i   •    i 

things  in  his  control,  to  be  used  as  evidence.     No  place   of   residence   to   the   place   ot    trial, 

person  shall  be  required  to  attend  as  a  witness  be-  he    is    not    entitled    to    mileage:     witnesses 

fore  any  court,  jud?re,  justice  or  any  other  officer  cannot   be   allowed   mileage   or   fees   other 

out  of  the  county  in  which  he  resides,  unless  the  ,,  ^i       •       3    r,         j.    x    j.         -\^      1 

distance  be  less  than  thirty  miles  from  his  place  than   as   authorized  by   Statute.     JNaylor   V. 

of  residence  to  the  place  of  trial."  Adams,  15  Cal.  App.  353;  114  Pac.  997. 
.   ^-  '^/^r'^'''^, ''^'.  /''^f.^  •*®^^.',  P;,  ^^^'  substi-  Witness  not  out  of  jurisdiction  of  court 

tuting    tifty  miles    for    thirty  miles.  ^^^^     See  note  ante,  §  1870. 

Mileage  allowed  witness  when     Where  ^ode  commissioners'  note.    See  §  i985, 

a   witness   has   placed   himself   withm   the       ante. 

§  1990.  Person  present  compelled  to  testify.  A  person  present  in  court, 
or  before  a  judicial  officer,  may  be  required  to  testify  in  the  same  manner 
as  if  he  were  in  attendance  upon  a  subpoena  issued  by  such  court  or  officer. 

Legislation  8  1990.     Enacted  March  11,  1873, 
in  the  exact  language  of  Practice  Act,    §   406. 

§  1991.  Disobedience  to  subpoena,  how  punished.  Disobedience  to  a 
subpoc^na,  or  a  refusal  to  be  sworn,  or  to  answer  as  a  witness,  or  to  subscribe 
an  affidavit  or  deposition  when  required,  may  be  punished  as  a  contempt 
by  the  court  issuing  the  subpoena.  When  the  subpoena,  in  any  such  case, 
requires  the  attendance  of  the  witness  before  an  officer  or  commissioner  out 
of  court,  it  is  the  duty  of  such  officer  or  commissioner  to  report  any  such 
disobedience  or  refusal  to  the  court  issuing  the  subpoena;  and  the  witness 
must  not  be  punished  for  any  refusal  to  answer  a  question  or  to  subscribe  an 
affidavit  or  deposition,  unless,  after  a  hearing  upon  notice,  the  court  orders 
him  to  so  ansAver  or  subscribe  and  then  only  for  disobedience  to  such  order. 
Any  judge,  justice,  or  other  officer  mentioned  in  subdivision  three  of  section 
nineteen  hundred  and  eighty-six,  may  report  any  such  disobedience  or  re- 
fusal to  the  superior  court  of  the  county  in  which  such  attendance  was 
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§  1991 


required;  and  such  court  thereupon 
witness  to  perform  the  omitted  act, 
with  sTich  order  may  be  punished  as  a 

Refusal  to  answer.    Post,  §  2065. 
Contempt.     Ante,  §§  1209  et  seq. 

Legislation  g  1991.  1.  Enacted  March  11, 
1872;  based  on  Practice  Act,  §  409,  which  read: 
"Disobedience  to  a  subpojna,  or  a  refusal  to  be 
sworn,  or  to  answer  as  a  witness,  or  to  subscribe 
tin  affidavit  or  deposition  wheu  reiiuired,  may  be 
punished  as  a  contempt  by  the  court,  or  oflficer 
issuing  the  subpiena,  or  requiring  the  witness  to 
be  sworn;  and  if  the  witness  be  a  party,  his 
complaint  mav  be  dismissed,  or  his  answer 
stricken  out."  When  §  1991  was  enacted  in 
1872,  "or  answer  may  be  stricken  out"  was  sub- 
stituted for  "may  be  dismissed,  or  his  answer 
stricken  out." 

2.  Amendment  by  Stats.  1901,  p.  252;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  bv  Stats.  1907,  p.  731;  the  code 
commissioner  saying.  "The  first  part  of  this 
amendment  states  what  was  believed  to  be  the 
rule  as  to  the  refusal  of  a  witness  to  attend 
or  answer  upon  the  taking:  of  a  deposition,  before 
the  adoption  of  the  amendment.  The  latter  part 
of  the  amendment  is  new.  There  are  rery  many 
cases  under  the  laws  of  this  state  where  ofticers, 
sometimes  merely  administrative  officers  like 
assessors  are  authorized  to  compel  the  attendance 
of  witnesses,  but  the  legislature  cannot  con- 
stitutionally pive  to  such  an  officer  the  power 
to  punish  '  for  contempt.  By  :\uUv-v,v!„t:  th- 
court  to  make  an  order  compellinK  the  witness 
to  attend  or  answer,  compliance  can  be  compelled, 
and  non-compliance  lawfully  punished  as  a  con- 
tempt." 

Constitutionality   of  section.     Unconsti- 
tutional  provipions  of   this   section  before 
amendment  of   1907.    See  Foley  v.  Foley, 
120  Cal.  33;  65  Am.  St.  Rep.  147;  52  Pac. 
122;   Somerville  v.  Kelliher,  144  Cal.  155; 
77  Pac    889;   O'Neill  v.  Thomas  Day  Co., 
152  Cal.  357;  14  Ann.  Cas.  970;  92  Pac.  856. 
"VTlio  may  punish  witness  for  contempt. 
The   taking  and   certifying  of   depositions 
by   a  notary  is  strictly   analogous  to   the 
taking   and   reporting   of   testimony   by   a 
referee:  it  is  a  judicial  function  that  may 
be  delegated;  biit  the  power  to  punish  for 
contempt  in  refusing  to  answer,  or  of  com- 
mitting to  prison  until  a  witness  consents 
to  answer,  is  a  judicial  function  that  can- 
not be  delegated:  the  contumacy  must  be 
reported    to    the    court,    which    determines 
the  question  of  contempt,  and  how  it  is  to 
be  punished.    Crocker  v.  Conrey,   140  Cal. 
213;  73  Pac.  1006.     The  superior  court  m 
which   an    action   is   pending   has   jurisdic- 
tion, upon  a  proper  showing  by  affidavit, 
to  punish  as  a  contempt  the  disobedience  of 
a  witness  to  the  subpoena  of  a  notary  pub- 
lic, requiring  him  to  attend  and  give  his 
deposition  to  be  used  as  evidence  in  such 
action   (Burns  v.  Superior  Court,  140  Cal. 
1-  73  Pac   597;  O'Neill  v.  Thomas  Day  Co., 
152   Cal.    357,    14   Ann.   Cas.   970,   92   Pac. 
857    overruling  Lezinsky  v.  Superior  Court, 
72  Cal.  510;   14  Pac.  104);  and  the  judge 
of  the  court,  who  has  ordered  the  attend- 
ance  of   a   witness   before   him   to   give   a 
deposition,   may    punish    the   witness   sum- 
marily  for  a  contempt,  where   he  refuses 
to   obey   the   order   and  answer   proper   in- 
terrogatories.   Crocker  v.  Conrey,  140  Cal. 


has  power,  upon  notice,  to  order  the 
and  any  refusal  or  neglect  to  comply 
contempt  of  such  court. 
213;  73  Pac.  1006.  The  taking  of  the 
deposition  of  a  witness,  in  an  action  pend- 
ing in  the  superior  court,  is  a  proceeding 
in  that  court,  which  alone  can  punish  the 
witness  for  a  disobedience:  the  justice  of 
the  peace  before  whom  the  deposition  is 
taken  cannot  punish  such  disobedience  as 
a  contempt.  Gay  v.  Thorpe,  1  Cal.  App. 
312;  S2  Pac.  221. 

Judge  must  compel  witness  to  answer. 
The  judge  before  whom  the  deposition  of 
a  defendant  is  taken  should  compel  the 
witness  to  answer,  and  has  no  discretion 
to  refuse  to  exercise  the  powers  vested  in 
him  by  law.  Crocker  v.  Conrey,  140  Cal. 
213;  73  Pac.  1006.  It  is  a  contempt  for 
a  witness,  regularly  subpoenaed  for  the 
taking  of  his  deposition  before  a  notary, 
and  who  appears,  to  refuse  to  answer  per- 
tinent and  material  questions  propounded 
to  him;  it  is  proper  for  the  notary  to  re- 
port such  a  case  to  the  court  issuing-  the 
subpoena,  and  it  is  the  duty  of  the  judge 
thereof  to  compel  the  witness  to  answer 
proper  questions  or  commit  him  for  con- 
tempt. Scott  V.  Shields,  8  Cal.  App.  12; 
96  Pac.  385. 

Prerequisites  to  punishment  of  witness 
subpcfinaed  before  notary.  Before  any 
punishment  can  be  awarded  to  a  witness, 
regularly  subpoenaed  for  the  taking  of  his 
depositiou  before  a  notary  public  and  who 
refuses  to  answer  pertinent  and  material 
questions  propounded  to  him,  he  must  be 
adjudged  in  contempt;  and,  as  the  con- 
tempt must  have  been  committed  out  of 
the  immediate  presence  of  the  court,  a 
citation  and  a  showing  are  necessary. 
O'Neill  V.  Thomas  Dav  Co.,  152  Cal.  357; 
U  Ann.  Cas.  970;  92  Pac.  856;  Burns  v. 
Superior  Court,  140  Cal.  1,  73  Pac.  59^, 
overruling  Lezinsky  v.  Superior  Court,  72 
Cal.  510;  14  Par.  10-1. 

Result  of  failure  of  party  to  obey  sub- 
poena or  to  refuse  to  answer.  Before  the 
amendment  to  this  section  in  1907,  where, 
without  good  reason,  the  plaintiff  failed 
to  obey  the  notary's  subpoena  to  appear 
and  give  his  deposition,  his  complaint 
might  properly  be  stricken  out  (Keisker  v. 
Ayres,  46  Cal.  82) ;  and  where  a  witness 
was  a  party,  and  refused  to  answer,  his 
complaint  might  be  dismissed  or  his  an- 
swer stricken'out  (Clark  v.  Reese,  35  Cal. 
89);  but  see  Foley  v.  Foley,  120  Cal.  33, 
65  Am.  St.  Rep.  147,  52  Pac.  122,  that  a 
refusal  of  the  right  to  answer  may  de- 
prive a  party  of  due  process  of  law,  and 
therefore  be  beyond  the  power  of  the 
court. 


Power  of  magistrate  or  justice  of  peace  to  pun- 
ish witness  for  contempt.  See  note  9  Ann.  Cas. 
.S16. 

CODE  COMMISSIONERS'  NOTE.  Clark  v. 
Keese,  J5  Cal.  9t). 
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§1992.  Forfeiture  therefor.  A  witness  disobeying  a  subpoena  also  for- 
feits to  the  party  aggrieved  the  sum  of  one  hundred  dollars,  and  all  damages 
which  he  may  sustain  by  the  failure  of  the  witness  to  attend,  which  for- 
feiture and  damages  may  be  recovered  in  a  civil  action. 

Legislation  §  1992.     Enacted  March   11,   1873  ing    the    nature   of   the   pending   case,   nor 

(bHstd    on    Practice    Act,    §    410),    substituting  the  relevancy  of  the  instruments  described 

•  also  forfeits"  for  "shall  also  forfeit.  -^    ^^^    subpoena,    nor    the    materiality    of 

Sufficiency  of  complaint.  A  complaint  the  testimony  of  the  witness  to  any  issue 
in  an  action  based  on  this  section,  to  re-  in  the  case,  does  not  show  that  the  plain- 
cover  the  statutory  penalty,  and  damages  tiff  is  a  party  aggrieved,  or  that  he  has 
for  alleged  disobedience  to  a  subpoena  sustained  damages,  within  the  meaning  of 
duces  tecum,  issued  by  a  notary,  to  take  the  code,  and  does  not  state  a  cause  of 
evidence  in  a  case  pending  in  a  justice's  action.  Nolan  v.  Grider,  135  Cal.  49;  67 
court,  which  does  not  state  any  facts  show-  Pac.  9. 

§  1993.  Warrant  may  issue  to  bring  witness,  when.  In  case  of  failure  of 
a  witness  to  attend,  the  court  or  officer  issuing  the  subpoena,  upon  proof  of 
the  service  thereof,  and  of  the  failure  of  the  witness,  may  issue  a  warrant  to 
the  sheriff  of  the  county  to  arrest  the  witness  and  bring  him  before  the  court 
or  officer  where  his  attendance  was  required. 

Attachment  for  failure  to  obey  subpoena.    See  Legislation  §  1993.     Enacted  March  11,  1873, 

ante,  §  1120.  in  the  exact  language  of  Practice  Act,   §   411. 

§  1894.  Contents  of  warrant.  Every  warrant  of  commitment,  issued  by 
a  court  or  officer  pursuant  to  this  chapter,  must  specify  therein,  particu- 
larly, the  cause  of  the  commitment,  and  if  it  be  for  refusing  to  answer  a 
question,  such  question  must  be  stated  in  the  warrant.  And  every  warrant 
to  arrest  or  commit  a  witness,  pursuant  to  this  chapter,  must  be  directed  to 
the  sheriff  of  the  county  where  the  witness  may  be,  and  must  be  executed 
by  him  in  the  same  manner  as  process  issued  by  the  superior  court. 

Legislation    §    1994.       1.    Enacted     March     11,  3.   Amended    by    Code    Amdts.    1880,    p.    115, 

1873.  substituting  "superior"   for  "district." 

§  1995.  If  witness  be  a  prisoner,  how  brought.  If  the  witness  be  a  pris- 
oner, confined  in  a  jail  or  prison  within  this  state,  an  order  for  his  exam- 
ination in  the  prison  upon  deposition,  or  for  his  temporary  removal  and 
production  before  a  court  or  officer,  for  the  purpose  of  being  orally  exam- 
ined, may  be  made  as  follows : 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding  is  pend- 
ing, unless  it  be  a  justice's  court. 

2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  superior  court  of 
the  county  where  the  action  or  proceeding  is  pending,  if  pending  before  a 
justice's  court,  or  before  a  judge  or  other  person  out  of  court. 

Legislation    §    1995.        1.    Enacted     March     11,  preme    court,    district    court,    or    county    judge    of 

1872;  based  on  Practice  Act,   §  412,  which  read:  the    county    where    the    action    or    proceeding    is 

"If   the  witness   be   a   prisoner,    confined   in   a   .iail  pending,    if    before    a   judge    or    other    person    out 

or   prison    within   this   state,    for   any    other   cause  of   court."      When   enacted   in    1872,    §    1995   read 

than   a   sentence   for   felony,    an   order   for   his   ex-  the    same    as    at    present,    except    subd.    2,    which 

araination    in    the   prison   upon    deposition,    or    fur  read,    "By   a   justice   of   the   supreme   court,    judge 

his    temporary    removal    and    production    before    a  of    the    district    court,    or    county    judge    of    the 

court    or   officer    for    the    purpose    of    being    orally  county   where    the    action    or   proceeding    is   pend- 

examined,   may  be  made,   as   follows:    1st.   By  the  ing,  if  pending  before   a  justice's  court  or  before 

court   itself,    in    which    the    action    or    special   pro-  a  judge  or  other  person  out  of  court." 

ceeding   is   pending;    2d.   By   a   judge   of   the   su-  3.   Amended  by  Code  Amdts.  1S80,  p.  115. 

§  1996.  On  whose  motion.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  tlie  action  or  proceeding, 
the  testimony  expected  from  the  witness,  and  its  materiality. 

Legislations  1996.      Enacted    March    11,    1873         the  motion  of  a  party"  before  "upon  affidavit." 
(based    on    Practice    Act,    §    413),    inserting    "on 

§  1997.  How  examined.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production  may  be  required. 
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In  all  other  cases  his  examination,  when  allowed,  must    be  taken  upon 
deposition. 

Legislation  «  1997.      Knncted   March    11,   1872        f.-lony"    after    "pending,"    and    (2)    substituting 
(based    on    Practice    Act,    §    414),     (1)    omitting         "must"  (or  "shall." 
"aud    for    a    cause    other    than    a    sentence    for 


CHAPTER  III. 

MANNER  OF  PRODUCTION. 

Article  1.  Mode  of  Taking  the  Testimony  of  Witnesses.     §§  2002-2006. 

II.  Affidavits.     §§  2009-2015. 

III.  Depositions.     §§  2019-2023. 

IV.  Manner  of  Taking  Depositions  out  of  the  State.     §§  2024-2029. 

V.  Manner  of  Taking  Depositions  in  This  State.     §§  2031-2038. 

VI.  General  Rules  of  Examination.     §§  2042-2054. 


ARTICLE  I. 

MODE  OF  TAKING  THE  TESTIMONY  OF  WITNESSES. 


§  2002.     Testimony,  in  what  mode  taken. 
§  2003.     Affidavit  defined. 
§  2004.     Deposition  defined. 

§  2002.  Testimony,  in  what  mode 
taken  in  three  modes : 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

Legislation  g  2002.     Enacted  March  11,  1873. 

Testimony,  how  given  before  adoption 
of  code.  Testimony  might  be  given  orally, 
or  offered  by  affidavit;  the  convenience  of 
the  parties,  and  of  the  court,  might  some- 
times suggest  one  course,  and  sometimes 
another:  either  course  could  be  adopted, 
and  either  avail.  Bagley  v.  Eaton,  10  Cal. 
126;  McCann  v.  Beach,  2  Cal.  25;  Grass 
Valley  Quartz  Mining  Co.  v.  Stackhouse, 
6  Cal!  413;  Gordon  v.  Searing,  8  Cal.  49. 

Common-law   rules   of    evidence    apply 


§  2005.    Oral  examination  defined. 

§  2006.     Deposition  defined.      How  taken. 


taken.     The  testimony  of  witnesses  is 


when.  As  a  general  rule,  where  proof  of 
a  fact  is  required  by  statute,  and  the 
nature  or  character  of  the  evidence  for 
the  purpose  is  not  specified,  the  only  mode 
of  making  the  proof  is  that  prescribed  by 
the  common-law  rules  of  evidence.  Schloss 
V.  His  Creditors,  31  Cal.  201. 

Letter  or  certificate  not  testimony.  A 
letter  of  introduction,  or  certificate  of 
good  character,  is  not  testimony,  under 
this  section.  Jones  v.  Duchow,  87  Cal.  109; 
23Pac.  371;  25Pac.  256. 

§  2003.     Affidavit  defined.     An   affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 

Lock  Co..  138  Cal.  445;  71  Pac.  498. 

Affidavit  presented  when  oral  testimony 
excluded.  The  exclusion  of  oral  testimony 
of  witnesses  subptmaed  by  a  defendant 
is  not  prejudicial,  where  the  affidavit  of 
each  of  them  was  presented,  and  none  of 
them  had  refused  to  testify  fully  by  affi- 
davit to  all  the  material  facts  within  his 
knowledge.  People  v.  Sullivan,  129  Cal. 
557;  62  Pac.  101. 


Affi'lavits.     Post,  §§  2009  et  seq. 

Legislation  g  2003.     Enacted  March  11,   1873. 

Affidavit  insufficient  for  publication  of 
summons  when.  An  order  for  publication 
of  summons  cannot  be  made  until  the 
existence  of  a  cause  of  action  is  shown, 
cither  by  a  verified  complaint  on  file,  or 
by  affidavit;  a  cause  of  action  cannot  be 
shown  by  an  affidavit  made  on  information 
and  belief.   Columbia  Screw  Co.  v.  Warner 


§  2004.  Deposition  defined.  A  deposition  is  a  written  declaration,  under 
oath,  made  upon  notice  to  the  adverse  party,  for  the  purpose  of  enabling 
him  to  attend  and  cross-examine.  In  all  actions  and  proceedings  where  the 
default  of  the  defendant  has  been  duly  entered,  and  in  all  proceedings  to 
obtain  letters  of  administration,  or  for  the  probate  of  wills  and  the  issuance 
of  letters  testamentary  thereon,  where,  after  due  and  legal  notice,  those 
entitled  to  contest  the  application  have  failed  to  appear,  the  entry  of  said 
defaults,  and  the  failure  of  said  persons  to  appear  after  notice,  shall  be 


§§  2005-2009 
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Depositions.    Post,  §§  2019-2021. 
Form  of.    Post,  §  2006. 


deemed  to  be  a  waiver  of  the  right  to  any  further  notice  of  any  application 
or  proceeding  to  take  testimony  by  deposition  in  such  action  or  proceeding. 

77  Cal.  618;  19  Pac.  865;  20  Pac.  129): 
there  is  no  statutory  provision  placing  re- 
porters' transcripts  upon  the  footing  of 
depositions.  People  v.  Grundell,  75  Cal. 
301;  17  Pac.  214.  The  transcript  of  a 
shorthand  reporter's  notes  in  a  criminal 
case,  certified  as  provided  in  §  8G9  of  the 
Penal  Code,  is  placed  upon  the  same  foot- 
ing as  a  deposition,  and  is  admissible  in 
like  cases.  People  v.  Grundell,  75  Cal. 
301;  17  Pac.  214;  People  v.  Buckley,  143 
Cal.  375;  77  Pac.  169. 


Legislation  §  2004.  1.  Enacted  March  11, 
1873,  and  then  read:  "A  deposition  is  a  writ- 
ten declaration  under  oath,  made  upon  notice  to 
the  adverse  party  for  the  purpose  of  enabling 
him  to   attend   and   cross-examine." 

3.   Amended  by  Stats.   1907.  p.  981. 

Reporter's  notes  and  transcript  as  depo- 
sition. The  notes  of  a  shorthand  reporter, 
of  testimony  given  orally  upon  a  trial, 
and  read  to  the  grand  jury  by  the  reporter, 
are  not  a  deposition   (People  v.   Northey, 


§  2005.  Oral  examination  defined.  An  oral  examination  is  an  examina- 
tion in  presence  of  the  jury  or  tribunal  which  is  to  decide  the  fact  or  act 
upon  it,  the  testimony  being  heard  by  the  jury  or  tribunal  from  the  lips  of 
the  witness. 


General   rules   of   examination. 
2054. 


Post,  §§  2042- 


Legislation  §  2005.     Enacted  March  11,   1873. 


§  2006.  Deposition  defined.  How  taken.  Depositions  must  be  taken  in 
the  form  of  question  and  answer.  The  words  of  the  witness  must  be  writ- 
ten down,  in  the  presence  of  the  witness,  by  the  officer  taking  the  deposition, 
or  by  some  disinterested  person  appointed  by  him.  It  may  be  taken  down 
in  shorthand,  in  which  case  it  must  be  transcribed  into  longhand  by  the 
person  w^ho  took  it  down.  When  completed,  it  must  be  carefully  read  to  or 
by  the  witness  and  corrected  by  him  in  any  particular,  if  desired,  by  writing 
or  causing  his  corrections  to  be  written  in  the  body  or  margin  of  or  at  the 
bottom  of  the  deposition,  and  must  then  be  subscribed  by  the  witness.  The 
officer  before  whom  the  deposition  is  taken  must  write  his  initials  near  said 
corrections.  If  the  parties  agree  in  writing  to  any  other  mode,  the  mode  so 
agreed  upon  must  be  followed. 


Legislation  g  2006.  1.  Enacted  March  11, 
1873,  and  then  read:  "Depositions  must  be 
taken  in  the  form  of  question  and  answer,  and 
the  words  of  the  witness  must  be  written  down, 
unless  the  parties  agree  to  a  different  mode." 

3.  Amendment  by  Stats.  1901,  p.  252;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  731;  the  code 
commissioner  saying,  "The  amendment  expressly 
sanctions  the  taking  or  depositions  in  shorthand, 
which  was  held  lawful  by  our  supreme  court  in 
Kyle  V.  Craig,  125  Cal.  107.  It  includes  the 
provision  contained  in  §  2032  for  the  reading  of 
the  deposition  to  the  witness  and  its  subscrip- 
tion by  him.  That  provision,  as  code  stood  be- 
fore this  amendment,  did  not  apply  to  depositions 
taken  out  of  the  state,  so  it  is  here  inserted  in 
the  general  section." 

Narrative  form  of  deposition.  A  depo- 
sition is  not  objectionable  because  taken 
in    narrative   form,    and    not    by    question 


and  answer,  where  only  the  j>aTty  taking 
the  deposition  appears.  Pralus  v.  Pacific 
Gold  etc.  Mining  Co.,  35  Cal.  30. 

Notary  may  appoint  whom  to  take  tes- 
timony. The  notary  taking  a  deposition 
may  appoint  either  a  clerk  or  a  shorthand 
reporter  to  take  down  the  testimony. 
Kyle  v.  Craig,  125  Cal.  107;  57  Pac.  791. 

Testimony  in  shorthand.  Under  this 
section,  the  testimony  of  a  witness  may 
be  taken  down  in  shorthand.  Alcorn  v. 
Gieseke,  158  Cal.  396;  111  Pac.  98. 

Sufllciency  of  deposition,  where  testi- 
mony taken  by  reporter  in  shorthand.  See 
note  post,  §  2038. 

Stenographer's  notea  as  deposition.  See  note 
81   Am.   St.   Rep.   366. 


ARTICLE  II. 
AFFIDAVITS. 

§  2009.    Affidavits     and     depositions.     For    what        §  2013. 

purposes  used.  §  2014. 

§  2010.     Evidence  of  publication,  what. 

§2011.     Filing  evidence  of  publication.  §2015. 

I  2012.     Affidavits  to  be  used  in  this  state,  before 

whom  may  be  taken. 


Affidavit  out  of  state,  how  taken. 

If    made    in    a    foreign    country,    before 

whom  taken. 
Certificate  of  the  clerk,  if  taken  before  a 

judge  of  a  court  out  of  this  state. 


§  2009.     Affidavits  and  depositions.     For  what  purposes  used.     An  affi- 
davit may  be  used  to  verify  a  pleading  or  a  paper  in  a  special  proceeding, 
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§2009 


to  prove  the  service  of  a  su"—  -tioe   or  ««>er  ^l^^^^^ 

special  proceeding,  to  «"f '"  ;„f  ^      ;r  a  Ztion',  and  in  any  other  case 

witness,  or  a  stay  of  proceedings,  oi  upoi 

expressly  pern.itted  by  some  other  Prov.s>on^of__th,.  code^ 


Affidavit.    Post,  §§  2010.  2011^ 

Proof  of  service  by  affidavit.    Soe  ante,  §  4io. 


Legislation  8  2009.     Knaited  March  11,  1873. 

AppUcation  of  section.  This  section  has 
no  ai.plication  to  the  proof  of  facts  di- 
rectlv  in  controversy  in  an  action;  it  was 
not  intended  to  have  the  effect  of  changing 
the  general  rules  of  evidence  by  substi- 
tuting voluntary  ex  parte  affidavits  for 
the  testimouv  of  witnesses:  it  applies  only 
to  matters  of  procedure,  matters  collateral, 
ancillary,  or  incidental  to  an  action  or  pro^ 
ceeding,  and  has  no  relation  to  proof  of 
facts  the  existence  of  which  is  made  an 
issue'in  the  case,  and  which  it  is  necessary 
to  establish  to  sustain  the  cause  of _action. 
Lacrabere  v.  Wise,  141   Cal.  5o4;    /o  Pac. 

185. 

What  provable  by  affidavit.     A  positive 
statement   made    in    an    affidavit    may    be 
considered,  weighed,  and  accepted  as  proof 
of   the   facts   therein   stated,  in   the   cases 
authorized  by  law.   Application  of  La  Uue, 
161  Cal    632;  120  Pac.  13.     Matters  auxili- 
ary to  the  trial  of  a  cause  may  be  proved 
by    affidavit;    hence,    the    publication    ot 
notice  to  creditors  in  insolvency  proceed- 
ings  may    be    so   proved.     Schloss    v.    His 
Creditors,    31     Cal.    201.     The    action     or 
special  proceeding  referred  to  in  this  sec- 
tion   is   a   cause    already   commenced   and 
pending   in   court:    the   section   relates   to 
proof  of  service  of  notices  and  papers  in- 
cidentally used  in  such  pending  cause,  and 
relating  "thereto,  upon  the   opposite  party 
or   his   attorney.    Lacrabere   v.   Wise,    141 
Cal    554;  75  Pac.  185.     On  an  application 
for 'a  writ  of  assistance,  the  facts  may  be 
shown   by   affidavit.     California   Mortgage 
etc.  Bank  v.  Graves,  129  Cal.  649;  62  Pac 
259      Proof   of  the  loss  of   an  instrument 
may  be  by  the  party's  own  affidavit,  to  lay 
the   foundation  for   proving  the   contents: 
such  affidavits  are  generally  ex  parte    and 
are  not  required  to  be  made  in  court,  nor 
are  thev  subject  to  the  same  rules  as  or^ 
dinary  'depositions.    McCann   v.   Beach   ^ 
Cal.    25;    Bagley    v.    Eaton,    10    Cal.    126, 
Schloss  v.  His  Creditors,  31  Cal.  201.     The 
service  of  notice  to  mal^e  payment  or  de- 
liver possession,  in  an  action  of  "njawfu^ 
detainer,    cannot   be    proven    by    affidavit, 
under  this  section.    Lacrabere  v.  W  ise,  141 
Cal.    554;    75    Pac.    185.     The    death   of   a 
witness,  whose  testimony  was  taken  at  the 
preliminary   examination,  must  be  proved 
at    the    trial   by    relevant    and    competent 
evidence,  with  the  right  of  cross-examina- 
tion:   it   cannot   be   established   by   an   ex 
parte  affidavit.    People  v.  Plyler,  I2b  Cal. 
379;  58  Pac.  904. 


What  motions  determined  on  affidavits. 
Motions  made  to  relieve  a  party,  or  his 
le<^al  representative,  from  a  .ludgment,  or- 
de"r  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  are  usually 
made  and  determined  on  ^^ffi;\=^^^''ts  alone. 
Guardianship  of  Van  Loan,  142  Cal.  4Z3, 
76  Pac  37 

Verdict  affected  by  affidavits  of  jurors 
how.  The  affidavits  of  jurors  will  be  re- 
ceived to  substantiate  a  verdict,  but  not 
to  impeach  it.  Wilson  v.  Berryman,  o  Cal. 
44;  6.3  Am.  Dec.  78. 

Sufficiency  of  affidavit.     Where  an  affi- 
davit is   entitled    in   the   court  and   cause 
and  contains  the  usual  jurat  and  the  seal 
of  the  notary,  it  is  not  insufficient  because 
it    does    not"  state    the    venue.     Reavis    v 
Cowell,  56  Cal.  588.     A  verified  complaint 
is   sufficient   as  an   affidavit,   on   an   appli- 
cation for  an  injunction.    Smith  v-  Stearns 
Rancho  Co.,  129  Cal.  58;  61  Pac.  662      The 
verification  of  an  answer,  though  not  com- 
plving  in   form   with   the   exact   language 
of  the  statute,  entitles  the  answer   to  be 
used  as  an  affidavit  in  an  injunction  suit 
Ely  v.  Frisbie,   17   Cal.  250.     An  affidavit 
which  is  to  be  used  as  evidence  must  be 
positive  and  direct:   an  affidavit  upon  in- 
formation   and    belief    i^  ^«V  ^^^^^fled  ^  ^ 
any  consideration.   P^l^^f  «"Vy-,^,f  ^p""f 
RiVer  Lumber  Co.,  1  Cal.  App.  593;  82  Pac^ 
695      An  affidavit,  made  upon  information 
merely,    is    entitled    to    but    little    weight 
in  any  legal  proceeding.    People  v.  Smith, 

Affidavit  in  foreign  language  excluded. 
Affidavits,  written  in  a  foreign  language, 
are  properly  exclued  as  evidence.  Spencer 
V.  Doane,  23Cal.  418.  .        ^       .         « 

Affidavit  need  not  be  signed.  An  affi- 
davit need  not  be  signed  by  the  party 
making  it.  Ede  v.  Johnson,  15  Cal.  o6, 
Fairbanks  v.  Getchell,  13  Cal.  App  4o8 
110  Pac.  331.  In  the  absence  of  a  statute 
or  rule  of  court  requiring  it,  the  affiants 
signature  to  an  otherwise  regular  affidavit 
is  not  necessary.  Petaluma  v.  White,  lo- 
Cal   190;  92  Pac.  177. 

One  partner  may  make  affidavit  for  part- 
nership. Where  one  of  the  parties  to  a 
chattel  mortgage  is  a  partnership,  the 
affidavit  may  be  made,  on  its  part,  bv  oni. 
of  the  members,  where  he  is /escribed 
therein  as  "of  and  for  the  firm."  Modesto 
Bauk  V.  Owens,  121  Cal.  223;  53  Pac^oo2 

Afiadavit  deemed  made  by  affiant.  An 
affidavit  of  the  deposit  of  a  copy  of  an 
order  in  the  post-office  is  °ot  vituUed  by 
?he  recital,  in  the  body  of  the  affidavit 
of   the   name   of  a  person   other   than  the 
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person  making  it:  it  is  to  be  considered 
as  made  by  the  person  actually  subscrib- 
ing and  swearing  thereto.  Pope  v.  Kirch- 
ner,  77  Cal.  152;  19  Pac.  264. 

Amendment  of  affidavit.  An  affidavit 
of  personal  service  of  summons  may  be 
amended  by  leave  of  court,  ex  parte,  after 
judgment,  to  supply,  nunc  pro  tunc,  the 
statement,  omitted  by  inadvertence,  that 
affiant  was  over  the  age  of  eighteen  years 
when  he  made  the  affidavit.  Woodward  v. 
Brown,  119  Cal.  283;  63  Am.  St.  Eep.  108; 
51  Pac.  2,  542. 

Cross-examination  of  affiant.  Where  a 
defendant  assails  the  verdict  for  alleged 
misconduct  of  the  jury,  he  is  not  entitled, 
as  matter  of  right,  to  cross-examine  par- 
ties who  file  counter-affidavits  in  support 
of  the  verdict.  People  v.  Lee  Chuck,  78 
Cal.  317;  20  Pac.  719. 

Deposition  regarded  as  affidavit  when. 
The  deposition  of  a  deputy  sheriff  in 
charge  of  a  jury,  where  a  motion  for  a 
new  trial  is  made  on  the  ground  of  mis- 
conduct of  the  jury,  must  be  regarded  as 
an  affidavit,  for  the  purposes  of  the  mo- 
tion, upon  his  refusal  to  give  a  voluntary 


affidavit.  Saltzman  v.  Sunset  Telephone 
etc.  Co.,  125  Cal.  501;  58  Pac.  169. 

Affidavits  as  evidence.  Affidavits  are 
not  the  best  evidence  by  which  to  prove 
the  facts  at  issue:  they  rank  on  no  higher 
plane,  for  that  purpose,  than  hearsay  evi- 
dence. Lacrabere  v.  Wise,  141  Cal.  554; 
75  Pac.  185.  The  law  recognizes  no  dif- 
ference between  affidavits  or  depositions 
and  oral  testimony,  when  offered  in  evi- 
dence; and  the  exclusion  of  oral  testimony 
of  witnesses  subpoenaed  by  a  defendant  is 
not  prejudicial,  where  the  affidavits  of  each 
of  them  was  presented,  if  none  of  them 
refused  to  testify  fully  by  affidavit  to  all 
the  material  facts  within  his  knowledge. 
People  V.  Sullivan,  129  Cal.  557;  62  Pac. 
101. 

Affidavit  functus  officio  when.  Affi- 
davits, used  in  contempt  proceedings 
against  a  party  to  an  action,  have  per- 
formed their  function  upon  the  dismissal 
of  such  proceedings,  and  no  subsequent  ex 
parte  application  in  the  action  can  be 
aided  by  reference  to  such  affidavits. 
Thompson  v.  Superior  Court,  119  Cal.  538; 
51  Pac.  863. 


§  2010.  Evidence  of  publication,  what.  Evidence  of  the  publication  of 
a  document  or  notice  required  by  law,  or  by  an  order  of  a  court  or  judge,  to 
be  published  in  a  newspaper,  may  be  given  by  the  affidavit  of  the  printer  of 
the  newspaper,  or  his  foreman  or  principal  clerk,  annexed  to  a  copy  of  the 
document  or  notice,  specifying  the  times  when,  and  the  paper  in  which,  the 
publication  was  made. 


Affidavit  of  publication.    Ante,  §  413. 

1.  Enacted    March     11, 
252: 


un- 


Legislation  §   2010. 
1873. 

2.    Amendment    by    Stats.    1901,   p 
constitutional.     See  note  ante,  §  5. 

Contents  and  sufficiency  of  affidavit  of 
publication.  The  affidavit  of  publication 
of  summons  in  a  newspaper  must  state 
that  the  affiant  is  one  of  the  persons  au- 
thorized by  statute  to  make  it.  Steinbach 
V.  Leese,  27  Cal.  295.  Where  the  affidavit 
of  publication  was  made  by  a  person  call- 
ing himself  "the  proprietor"  of  the  news- 
paper, in  which  publication  was  made,  in- 
stead of  "the  printer,"  it  is  sufficient:  the 
two  terms,  in  the  sense  of  the  statute,  are 
synonymous.   Quivey  v.  Porter,  37  Cal.  458. 

Affidavit  Is  evidence  of  publication.  The 
affidavit  of  the  publication  of  notice  of 
hearing  of  petition  for  probate  and  for 
letters  is  competent  evidence  to  prove  pub- 
lication. People  V.  Rodlev,  131  Cal.  240; 
63  Pac.  351.  The  affidavit  of  the  pub- 
lisher of  a  newspaper,  in  which  the  publi- 
cation of  a  notice  and  petition  was  made, 


is  competent  and  sufficient  evidence  of  the 
fact  of  publication.  Imperial  Water  Co. 
V.  Board  of  Supervisors,  162  Cal.  14;  120 
Pac.  780.  The  publication  of  notice  to 
creditors  in  insolvency  proceedings  may 
be  proved  by  affidavit.  Schloss  v.  His 
Creditors,  31  Cal.  201. 

Affidavit  of  publication  contradicted 
how.  The  affidavit  of  publication  is  only 
prima  facie  evidence  of  the  facts  therein 
stated,  and  may  be  contradicted  by  the 
files  of  the  newspaper  in  which  the  notice 
was  published.  Wise  v.  Williams,  88  Cal. 
30;  25  Pac.  1064. 

Printed  copy  admissible  to  prove  pub- 
lication. The  printed  copy  of  an  election 
proclamation,  issued  under  an  order  of  a 
board  of  supervisors,  with  the  affidavit  of 
its  publication  annexed  thereto,  is  admis- 
sible in  evidence  to  prove  the  publication 
of  the  proclamation.  San  Luis  Obispo 
County  V.  White,  91  Cal.  432;  24  Pac.  864. 

CODE  COMMISSIONERS'  NOTE.  Quivev  v. 
Porter,  37  Cal.  459:  Hahn  v.  Kelly,  34  Cal.  391; 
94  Am.  Dec.  742. 


§  2011.  Filing  evidence  of  publication.  If  such  affidavit  be  made  in  an 
action  or  special  proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed  with  the  clerk  of 
the  county  where  the  newspaper  is  printed.     In  either  case  the  original  affi- 
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davit,  or  a  copy  thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated  therein. 

Legislation  8  2011.  1.  Enacted  March  11,  in  second  sentence,  (1)  inserting  "the  judfre  of" 
1872.  before   "the   court."    and    (2)    substituting   "jirima 

2.  Amended  by  Code  Amdts.  1873-74,  p.  33S,         facie"  for  "primary." 

§2012.    Affidavits  to  be  used  in  this  state,  before  whom  may  be  taken. 

An  affidavit  to  be  iised  before  any  court,  judue,  or  officer  of  this  state  may 
be  taken  before  any  officer  authorized  to  administer  oaths. 

Persons    authorized    to    take    affidavits.     Ante,  attonio.v    has    geueral    authority    to    verify 

§  179,  subd.  3.  aj^    affidavit    to    be    used    iu    the    superior 

Legislation  §  2012.  1.  Enacted  March  11,  court:  an  executive  officer  has  authority 
1872,  in  exact  language  of  Practice  Act.  §  424,  t^  administer  and  certifv  oaths  in  pro- 
whieh  read:  An  affidavit  to  be  used  l)efore  any  ,.  .  ,.  .  V  ■  i„„„_t 
court,  judge,  or  officer  of  this  state,  may  be  taken  eeedings  not  peculiar  to  his  own  depart- 
before  any  judge  or  clerk  of  any  court,  or  any  ment  or  office.  Haile  V.  Smith,  128  Cal. -Ho ; 
ime"  "^  ^^^  ^^'"^*'  *""  "°*"^  P'^^"''  '"  '*"'*  (iOPac.  1032.  An  affidavit  sworn  to  before 
^  2!' Amendment  by  Stats.  1901,  p.  252;  un-  a  United  States  court  commissioner  can- 
constitutional.    See  iiote  ante,  §  5.  not  sustain  an  action  in  the  courts  of  this 

3.  Amended  by  Stats   1907.  p.  734;  the  code  state:  officers  who,  by  the  Federal  statutes, 
commissioner  saying,      The   section  as  it   fornn^rly  .  :•  •     t    •    1     j? 
stood    undertook    to    specify    the    officers    before  ^ay    exercise    executive   or   judicial    func- 
whom  affidavits  might  be  taken,   and  manifestly  tions,    or   take   testimony    or   decide   upon 
omittedmany  of  them."  evidence,  have  no  authority  to  administer 

Construction  of  code  sections.     This  see-  oaths  in  proceedings  in  the  local  affairs  of 

tion   does   not   exclude   all   officers,   except  this   state.    Winder  v.   Hendricks,  56   Cal. 

those  therein  mentioned,  from  taking  affi-  4G4. 

davits  to  be  used  before  a  court;  it  is  not  Affidavit  need  not  state  official  char- 
confined  to  affidavits  to  be  used  before  a  acter  of  officer  administering  oath.  .\n 
court  or  judge,  but  includes  affidavits  to  affidavit  is  good,  in  which  the  official  char- 
be  used  before  any  other  "officer  of  this  acter  of  the  justice  of  the  peace  before 
state";  the  sections  of  this  code,  and  of  whom  it  was  taken  does  not  appear  in 
the  Political  Code,  on  this  subject,  are  the  body  thereof,  but  is  fully  stated  in  the 
cumulative.  Haile  v.  Smith,  128  Cal.  41,5;  acknowledgment;  courts  take  judicial  no- 
60Pac.l032.  tice    of    character    of    officer    taking    affi- 

Who  may  administer  and  certify  oath.  davits,  where  not  stated  therein.    Ede  v. 

Where  the  statute  does  not  designate  the  Johnson,  15  Cal.  53. 

particular  officer  by  whom  a  required  oath  cqde  COMMISSIONERS'  NOTE.    An  affidavit 

may  be   administered  and  certified,   it  may  need  not  be  signed   by   the  party  making  it.      An 

be  taken  before  any  officer  having  general  affidavit  in  which  the  official  character  of  a  jus- 

authority  to  administer  and  certify  oaths.  ^ice  ^o^f^  the  Peace ^be^fore^  whc.m  it^.s  ^ake^n  ^does 

Dunn  v.  Ketchum,  38  Cal.  93.     A  district  15  Cal.  53. 

§  2013.  Affidavit  out  of  state,  how  taken.  An  affidavit  taken  in  another 
state  of  the  United  States,  to  be  used  in  this  state,  may  be  taken  before  a 
commissioner  appointed  by  the  governor  of  this  state  to  take  affidavits  and 
depositions  in  such  other  state,  or  before  any  notary  public  in  another  state, 
or  before  any  judge  or  clerk  of  a  court  of  record  having  a  seal. 

Legislation    §    2013.        1,    Enacted     March     11,  ing    (a)    "or  before  any  notary  public  in  another 

1872    (based  on   Practice  Act,   §   425),  substitul-  state"    before    "or    before    any    judge,"    and     (b) 

ing  "must"   for  "shall"   before  "be  taken."  "or  clerk"   after  "judge  " 

2.   Amended  by  Code  Amdts.  1873-74,  p.  389,  3.    Amendment    by    Stats.    1901,    p.    253;    un- 

(1)    substituting   "may"   for   "must";    (2)    insert-  constitutional.    See  note  ante,  §  5. 

§  2014.  If  made  in  a  foreign  country,  before  whom  taken.  An  affidavit 
taken  in  a  foreign  country  to  be  used  in  this  state,  may  be  taken  before  an 
ambassador,  minister,  consul,  vice-consul,  or  consular  agent  of  the  United 
States,  or  before  any  judge  of  a  court  of  record  having  a  seal  in  such 
foreign  country. 

Legislation   S   2014.       1.   Enacted     March     11,  after  "consul,"  and   (3)   "or"  was  omitted  before 

1872;  based  on  Practice  Act,   §  426,  which  rend:  "consul." 

"An    affidavit    taken    in    a    foreign    country    to    be  2.   .-Vmended  by  Code  Amdts.  1873-74,  p.  389, 

used   in   this   state,   shall   be    taken   before   an   am-  (1)     substituting    "may"    for    "must"    before    "be 

bassador,  minister,  or  consul  of  the  I'nited  States,  taken,"    (2)    omitting    "or"    before    "vice-consul," 

or   before   any  judge   of   a   court   of   reci)rd   having  and    (3)    inserting   "consular  agent." 

a    se.nl    in    such    foreign    country."      When    §    2014  3.    Amendment    by    Stats.    1901,    p.    253;    un- 

was  enacted  in  1872,   (1)   "must"  was  substituted  constitutional.    See  note  ante,  §  5. 
for    "shall,"    (2)    "or    vice-consul"    was    inserted 
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§  2015.  Certificate  of  the  clerk,  if  taken  before  a  judge  of  a  court  out  of 
this  state.  When  an  affidavit  is  taken  before  a  judge  of  a  court  in  another 
state,  or  in  a  foreign  country,  the  genuineness  of  the  signature  of  the  judge, 
the  existence  of  the  court,  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal  thereof. 


Legislation  §  2015.  1.  Enacted  March  11, 
1873  (based  on  Practice  Act,  §  4U7),  substitut- 
ing "must"  for  "shall." 


3.   Repeal    by    Stats.     1901,    p.    253;    uncou- 
stitutional.     See  note  ante,  §  a. 


ARTICLE  III. 

DEPOSITIONS. 


§2019.    Depositions,  when  used. 

§  2020.     Testimony  of  a  witness  out  of  the  state, 

when  taken. 
§  2021.    Depositions  in  the  state,  when  taken. 


§  2022.     Depositions  may   be  read  in  evidence  by 

either  party. 
§  2023.     Court    may    order    deposition    if    adverse 

party  :n  default. 


evidence  is  similar  in  all  essential  par- 
ticulars to,  and  is  obviously  a  substitute 
for,  the  procedure  of  courts  of  chancery; 
the  officer  taking  the  deposition  derives 
his  authority  primarily  from  the  law,  but 
does  not  act  independently  of  the  court; 
he  cannot  proceed  of  his  own  motion  to 
take  a  deposition,  nor  upon  the  mere  re- 
quest of  any  person:  he  can  act  only  in 
pursuance  of  an  affidavit  made  and  no- 
tice given  in  an  action  pending  in  a  court, 
by  a  party  to  the  suit,  or  his  attorney, 
which  affidavit  and  notice  are  proceedings 
in  the  action;  and  the  taking  of  the  depo- 
sition is  one  of  the  proceedings  of  the 
court,  as  was  the  taking  of  testimony  be- 
fore the  master  or  examiner  in  a  suit  in 
equitv.  Burns  v.  Superior  Court,  140  Gal. 
1;  73Pac.  .597. 


§  2019.  Depositions,  when  used.  In  all  cases  other  than  those  mentioned 
in  section  two  thousand  and  nine,  where  a  written  declaration  under  oath  is 
used,  it  must  be  a  deposition  as  prescribed  by  this  code. 

Legislation  §  2019.     Enacted  March  11,   1873. 

Nature  of  right  to  take  deposition,  and 
procedure.  The  right  to  take  and  use  a 
deposition  is  a  mere  statutory  privilege, 
and  can  be  exercised,  and  enforced,  only 
in  the  manner  and  to  the  extent  provided 
by  the  statute  that  gives  it.  Lezinsky  v. 
Superior  Court,  72  Cal.  510;  14  Pac.  104. 
The  method  of  taking  testimony  by  depo- 
sition is  statutory,  and  all  the  essential 
requirements  of  the  statute  must  be  com- 
plied with.  Lucas  v.  Eichardson,  68  Cal. 
618;  10  Pac.  183.  The  method  of  taking 
testimony  by  deposition  is  in  derogation 
of  the  common  law,  and  must  not  only  be 
done  before  the  proper  officer,  but  every 
requirement  of  law  must  be  complied  with. 
McCann  v.  Beach,  2  Cal.  25;  Dye  v.  Bailey, 
2  Cal.  383.  The  procedure  for  the  taking 
of  depositions  of  witnesses  to  be  used  as 

§  2020.  Testimony  of  a  witness  out  of  the  state,  when  taken.  The  testi- 
mony of  a  witness  out  of  this  state  may  be  taken  by  deposition  in  the  fol- 
lowing cases: 

1st.  In  an  action,  at  any  time  after  the  service  of  summons,  or  the  appear- 
ance of  the  defendant. 

2nd.  In  a  special  proceeding,  any  time  after  a  question  of  fact  has  arisen 
therein. 

3rd.     Where  default  has  been  made  by  any  or  all  of  the  defendants. 

Manner  of  taking  depositions  out  of  the  state.  cisco  Gas  etc.  Co.  v.  Superior  Court.  155 
Post,  §§  2024  et  seq.  „.---_.  .  .  ^     _  > 

Legislation  8  2020.  1.  Enacted  March  11, 
1872  (re-enactment  of  Practice  Act,  §  432), 
and  then  read:  "The  testimony  of  a  witness  out 
of  the  state  may  be  taken  by  deposition,  in  an 
action,  at  any  time  after  the  service  of  the  sum- 
mons or  the  appe.irance  of  the  defendant ;  and, 
in  a  special  proceeding,  at  any  time  after  a  ques- 
tion of  fact  has  arisen  therein." 

3.  Amendment  by  Stats.  1901,  p.  253;  un- 
constitutional.   See  note  ante,  §  5. 

3.    Amended  by  Stats.   190'9.  p.  965. 

Time  of  taking  deposition.  The  time 
during  which  depositions  may  be  taken, 
is  not  limited  by  this  section  and  §  2021, 
post,  to  the  time  before  verdict,  or  find- 
ings  upon   the   issues  of  fact.    San    Fran- 


Cal.  30;  17  Ann.  Cas.  933;  99  Pac.  359. 

Purpose  of  taking  deposition.  Under 
this  section  and  §  2021,  post,  a  deposition 
may  be  taken  with  a  view  to  its  use  on 
a  new  trial,  if  one  be  awarded  on  appeal. 
San  Francisco  Gas  etc.  Co.  v.  Superior 
Court,  155  Cal.  30;  17  Ann.  Cas.  933;  99 
Pac.  359. 

Discretion  of  judge.  A  trial  judge  has 
no  discretion  to  refuse  to  issue  a  commis- 
sion to  take  the  deposition  of  a  witness 
in  the  cases  defined  by  the  code.  San  Fran- 
cisco Gas  etc.  Co.  v.  Superior  Court,  155 
Cal.  30;  17  Ann.  Cas.  933;  99  Pac.  3.59. 
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§2021.  Depositions  in  the  state,  when  taken.  The  testimony  of  a  wit- 
ness in  this  state  may  be  taken  by  deposition  in  an  action  at  any  time  after 
the  service  of  the  summons  or  the  appearance  of  the  defendant,  and  in  a 
special  proceeding  after  a  (inestion  of  fact  has  arisen  therein,  in  the  follow- 
ing cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding  or  an  officer 
or  member  of  a  corporation  which  is  a  party  to  the  action  or  proceeding,  or 
a  person  for  whose  immediate  benelit  the  action  or  proceeding  is  prosecuted 
or  defended ; 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testimony  is 
to  be  used,  or  resides  in  the  county  but  more  than  fifty  miles  distant  from 
the  place  of  trial  or  hearing  by  the  nearest  usual  traveled  route; 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action  is  to 
be  tried,  and  will  probably  continue  absent  when  the  testimony  is  required ; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless 
too  infirm  to  attend ; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any  other  case 
where  the  oral  examination  of  the  witness  is  not  required ; 

6.  When  the  witness  is  the  only  one  who  can  establish  facts  or  a  fact 
material  to  the  issue ;  provided,  that  the  deposition  of  such  witness  shall 
not  be  used  if  his  presence  can  be  procured  at  the  time  of  the  trial  of  the 
cause. 

V.  Schiappa-Pietra,  151  Cal.  732;  91  Pac. 
593;  Kibele  v.  Superior  Court,  17  Cal.  App. 
720;  121  Pac.  412. 

Deposition  of  party  out  of  county.  The 
testimony  of  a  party  to  an  action  may  be 
taken  by  deposition,  if  he  resides  out  of 
the  county,  although  within  less  than 
thirty  miles  from  place  of  trial.  Skidmore 
V.  Taylor,  29  Cal.  619.  A  witness,  more 
than  thirty  miles  from  the  place  of  trial, 
and  outside  of  the  county,  but  within  the 
state,  is  not  out  of  the  jurisdiction  of  the 
court,  so  as  to  authorize  the  reading  of  his 
testimony  given  at  a  former  trial  of  the 
cause:  his  deposition  may  be  taken,  under 
this  section.  Butcher  v.  Vaca  Valley  R.  E. 
Co.,  56  Cal.  598. 

Presence  of  witness  preferred  to  depo- 
sition when.  The  only  ease  in  which  the 
presence  of  a  witness,  whose  deposition 
has  been  taken,  is  required,  if  it  can  be 
procured,  at  the  trial,  is  where  the  depo- 
sition was  taken,  under  the  sixth  subdivis- 
ion of  this  section.  .Johnston  v.  McDuffee, 
83  Cal.  30;  23  Pac.  214.  Where  the  per- 
sonal attendance  of  an  absent  witness  for 
the  defendant  in  a  criminal  action  can  be 
procured  without  unreasonable  delay,  the 
statutory  mode  of  taking  his  testimony 
by  deposition  should  not  be  forced  upon 
the  defendant  against  his  will,  under  pen- 
alty of  going  to  trial  without  it.  People 
V.  bodge,  28  Cal.  445. 

Error  to  refuse  continuance  to  procure 
deposition.  It  is  error  to  refuse  a  con- 
tinuance of  an  action  on  a  note,  to  procure 
the  deposition  of  an  absent  witness,  by 
whom   alone   the   mental   incompetence   of 


Deposition. 

1.  Mode  of  taking.    Ante,  §  2006. 

2.  Who  may  take.    Ante,  §  179,  subd.  3. 

3.  In  this  state,  mode  of  taking.  Post,  §§  2031 
et  seq. 

Legislation  §  2021.  1.  Enacted  March  11, 
1873  (based  on  Practice  Act,  §  428),  adding 
subd.  5,   which  read  as  at  present. 

3.  Amended  by  Code  Amdts.  1875-76,  p.  106, 
(1)  substituting  "Where"  for  "When"  at  the  be- 
ginning of  each  subdivision,  and  (2)  inserting,  in 
subd.  1,  "or  an  officer  or  member  of  a  coruora- 
tion  which  is  a  party  to  the  action  or  proceed- 
ing." 

3.  Amended  by  Code  Amdts.  1877-78,  p.  112, 
(1)  substituting,  in  introductory  paragraph,  "on" 
for  "or"  after  "summons"  (evidently  a  typo- 
graphical error,  corrected  in  1905):  (2)  restor- 
ing "Where"  to  "When"  at  beginning  of  each 
subdivision;  and  (3)  adding  subd.  6,  which  read 
as   at      present. 

4.  Amendment  by  Stats.  1001,  p.  253,  and 
was  in  the  exact  language  of  §  2022  as  added  by 
Stats.  1907,  p.  732  (q.v.,  infra);  unconstitu- 
tion;\l.     See  note  ante,  §  5. 

5.  Amended  by  Stats.  1905,  p.  137,  (1)  in 
introductory  paragraph,  changing,  after  "sum- 
mons," the  word  "on"  to  "or"  (see  amendment 
of  1877-78,  supra);  (2)  in  subd.  2,  adding,  at 
end,  "or  resides  in  the  county  but  more  than 
fifty  miles  distant  from  the  place  of  trial  or 
hearing  by  the  nearest  usual  traveled  route," 

Construction  of  constitution.  There  is 
no  prohibition,  by  the  constitution,  upon 
the  power  of  the  legislature  to  authorize 
the  taking  of  depositions  by  the  defendant 
in  every  class  of  criminal  cases.  People 
V.  Hurtado,  63  Cal.  288. 

Construction  of  section.  See  note  ante, 
§  2020. 

Deposition  may  be  taken  at  what  time. 
The  deposition  of  a  witness  may  be  taken 
by  cither  party  at  any  time  after  the  ser- 
vice of  the  summons  or  the  a])pearance  of 
the   defendant.    California  Farm  etc.   Co. 
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affidavits,  as  prescribed  in  this  section 
and  §  2031,  post,  may  be  read  in  evidence, 
under  §  2022,  post,  in  a  second  action  for 
the  same  cause  between  the  same  parties, 
unless  the  use  of  the  deposition  is  limited 
to  the  trial  of  the  action  in  which  it  was 
taken.  Consolidated  Lumber  Co.  v.  Fidel- 
ity and  Deposit  Co.,  161  Cal.  397;  119  Pac. 
506. 

Stipulation  not  limiting  use  of  depo- 
sition. A  statement,  inserted  in  a  stipu- 
lation, that  a  deposition  "may  be  used 
on  the  trial  of  said  action,"  referring  to 
the  action  in  which  the  deposition  was 
taken,  does  not  limit  its  use  to  that  action. 
Consolidated  Lumber  Co.  v.  Fidelity  and 
Deposit  Co.,  161  Cal.  397;  119  Pac.  506. 

Eight  to  take  deposition  pending  appeal.  See 
note    17   Ann     Cas.   936. 

Competency  of  deposition  as  determined  Ijy 
status  of  witness  at  time  deposition  is  taken  or  at 
time  it  is  offered  in  evidence.  See  note  Ann. 
Cas.    1913C,    1064. 

Necessity  that  action  be  pending  in  order  to 
warrant  taking  of  deposition.  See  note  Ann.  Cas. 
1913D,   853. 

CODE  COMMISSIONERS'  NOTE.  See  gener- 
allv,  McCann  v.  Beach,  2  Cal.  25  ;  Dye  v.  Bailey, 
2  Cal.  383  ;  Skidmoie  v.  Taylor.  29  Cal.  619. 


the  defendant  at  the  time  of  the  execution 
of  the  note,  pleaded  as  a  defense,  can  be 
established,  if  the  affidavit  for  the  con- 
tinuance is  sufficient,  and  due  diligence 
has  been  used  to  procure  the  deposition. 
Dunlap  V.  Plummer,  1  Cal.  App.  426;  82 
Pac.  445. 

Subpoena  for  deposition  issued  by  clerk. 
The  .judge  of  a  superior  court  may  order 
the  clerk  to  issue  a  subpoena  to  require 
a  witness  to  attend  before  a  notary  for 
the  purpose  of  having  his  deposition  taken, 
and  the  witness  cannot  be  heard  to  object 
that  the  subpcena  was  not  issued  by  the 
notary.  Scott  v.  Shields,  8  Cal.  App.  12; 
96  Pac.  385. 

Deposition  admissible  when.  A  depo- 
sition, taken  during  the  contest  of  a  will, 
of  a  witness  about  to  leave  the  state,  is 
properly  admitted  in  evidence,  when  sub- 
sequently offered,  on  proof  that  the  wit- 
ness had  left  the  state  two  days  previ- 
ously, and  was  then  absent  (Estate  of 
Dolbeer,  149  Cal.  227;  9  Ann.  Cas.  795; 
86  Pac.  695);  and  a  deposition  taken  under 
stipulation  in  an  action,  without  the  giving 
of  notice  and  the  making  of  the  required 

§  2022.  Deposition  may  be  read  in  evidence  by  either  party.  A  deposi- 
sition  taken  and  returned,  as  provided  in  this  chapter,  may,  except  as  pro- 
vided in  section  twenty  hundred  and  thirty-two,  be  read  in  evidence  by 
either  party  at  any  stage  of  the  action  or  proceeding  in  Avhich  it  was  taken, 
or  in  any  other  action  or  proceeding  between  the  same  parties  or  their 
privies  or  successors  in  interest  upon  the  same  subject,  and  is  then  deemed 
the  evidence  of  the  party  reading  it ;  but  the  court  may  exclude  the  same  if 
it  appears  that  the  taking  thereof  was  in  any  material  respect  unfair. 

Book  identified  in  deposition,  admissible. 
A  book  identified  by  a  witness  in  his  depo- 
sition, being  then  in  court,  is  properly 
received  in  evidence  in  connection  with 
the  deposition.  Lucy  v.  Davis,  163  Cal. 
611;  126  Pac.  490. 

Reading  of  deposition  taken  under  stipu- 
lation. Where  a  witness,  whose  depo- 
sition, taken  under  stipulation,  was  made 
a  party  defendant  to  a  former  action,  such 
deposition  may  be  read  in  evidence  in  a 
second  action,  where  its  use  was  not  lim- 
ited to  the  prior  action,  though  such  wit- 
ness has  been  omitted  as  a  party  to  the 
second  action,  if  the  other  parties,  and 
the  cause  of  action  sued  on,  are  the  same, 
the  obligation  being  joint  and  several. 
Consolidated  Lumber  Co.  v.  Fidelity  and 
Deposit  Co.,  161  Cal.  397;  119  Pac.  506; 
and  see  also  note  ante,  §  2021. 

Admissibility  of  deposition  against  party  tak- 
ing it.     See  note  Ann.  Cas.   1913B,   1169. 


Legislation  S  2022.  Added  by  Stats.  1907, 
p.  732,  and  reads  exactly  as  the  unconstitutional 
amendment  of  §  2021.  in  1901,  supra.  (Quwre, 
new  section?)  See  infra,  Legislation  §  2023. 
The  code  commissioner  says  of  this  addition  in 
1907,  "This  is  a  new  section  intended  as  a  sub- 
stitute for  the  provisions  of  former  §§  2028  f?!, 
2033.  and  2034.  These  sections  were  not  con- 
sistent with  each  other,  nor  with  §  2031,  and  as 
the  rule  should  be  general  so  as  to  apply  to  all 
depositions,  it  should  be  placed  in  this  article 
rather  than  in  either  the  article  relating  to 
depositions  taken  within  the  state  or  in  that 
relating  to  those  taken  without  the  state." 

Deposition  must  be  used  as  a  whole.  It 
is  "the  deposition"  which  may  be  used; 
not  portions  of  it,  to  the  exclusion  of 
other  portions.  Bank  of  Orland  v,  Fin- 
nell,  133  Cal,  475;  65  Pac.  976. 

Motion  to  strike  out  deposition  denied 
when.  A  motion  to  strike  out  a  deposition 
will  be  denied,  where  the  objection  to  the 
testimony  is  too  indefinite;  such  a  motion 
must  be  precise.  Lucy  v.  Davis,  163  Cal. 
611;  126  Pac.  490. 


§  2023.  Court  may  order  deposition  if  adverse  party  in  default.  If  an 
adverse  party  is  in  default  for  not  appearing  and  answering  within  the  time 
allowed  by  law  or  the  court,  or  if,  in  a  special  proceeding,  some  or  all  of  the 
parties  interested  have  not  appeared,  the  court  may  authorize  a  deposition 
to  be  taken  without  the  service  of  any  affidavit  upon,  or  the  giving  of  any 
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notice  to,  the  party  so  in  default  or  not  appearing,  or  "^^y  provide  that 
notice  be^^iven  to  him  in  such  mode  as  to  the  court  may  seem  pioper. 

Notice  on  default.    See  post,  §  2029. 


Legislation  g  2023.  Added  by  Stats.  lOO  t , 
p.  732,  and  reads  exactly  as  the  unconstitutional 
amendment  (?)  of  §  2022  in  1901.  nie  so- 
called  "amendment"  of  the  code  commissioners 
was  really  the  addition  of  a  new  section,  no  sec- 


tion of  this  number  having  previously  been  en- 
acted. See  supra,  Legislation  §  2022.  The  code 
.-ommissionor  says  of  this  addition  in  190-. 
"This  is  a  new  section  providing  for  the  taking  ot 
depositions  in  cases  where  defaults  have  been  en- 
tered." 


ARTICLE  IV. 

MANNER  OF  TAKING  DEPOSITIONS  OUT   OF  THE   STATE. 


§  2024.  Deposition  of  witness  out  of  state,  how 
taken.  , 

§  2025.  Proper  interrogatories  may  be  preparea, 
or  mav  be  waived  by  the  parties. 

§  2025J.  Deposition  of  non-resident  witness  upon 
oral  interrogatories. 


§  2026. 
§  2027. 


§  2028. 
§  2029. 


Authority  of  commissioner. 

Trial,  when  postponed  for  reason  of  non- 
rettirn  of  commission. 

Deposition,  bv  whom  used. 

Notice  dispensed  with  when  witness  re- 
sides out  of  state. 


8  2024  Deposition  of  witness  out  of  state,  how  taken.  The  deposition 
of  a  witness  out  of  this  state  may  be  taken  upon  a  commission  issued  from 
the  court  under  the  seal  of  the  court,  upon  an  order  of  the  court,  or  a  judge 
or  a  iustice  thereof,  on  the  application  of  either  party,  upon  five  days  previ- 
ous notice  to  the  other.  If  the  court  is  a  justice's  court,  the  commission 
must  have  attached  to  it  a  certificate  of  the  clerk  of  the  superior  court  ot 
the  county  in  which  such  justice's  court  is  held,  under  the  seal  ot  such  supe- 
rior court  to  the  effect  that  the  person  issuing  the  same  was  an  acting 
iustice  of  the  peace  at  the  date  of  the  commission.  If  issued  to  any  place 
within  the  United  States  it  may  be  directed  to  a  person  agreed  upon  by  the 
parties  or  if  they  do  not  agree,  to  any  notary  public,  judge  or  justice  ot 
the  peace  or  commissioner  selected  by  the  court  or  judge  or  justice  issuing 
it.  If  issued  to  any  country  out  of  the  United  States,  it  may  be  directed  to 
a  minister,  ambassador,  consul,  vice-consul,  or  consular  agent  of  the  United 
States  in  such  country,  or  to  any  person  agreed  upon  by  the  parties. 


liegislawon 
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j^cgioiaLxuii  §  202-i.  1.  Enacted  March  11, 
.873;  based  on  Practice  Act,  §  433,  which  read ; 
The  deposition  of  a  witness  out  of  this  state 
shall  be  taken  upon  commission  issued  from  the 
court,  under  the  seal  of  the  court,  upon  an  order 
of  the  judge,  or  court,  or  county  judge,  oil  the 
appiicauoii  of  either  party,  upon  five  days'  pre- 
vious notice  to  the  other.  It  shall  be  issued  to  a 
person  agreed  upon  by  the  parties,  or  if  they  do 
not  agree,  to  any  judge  or  justice  of  the  peace 
selected  by  the  ofhcer  granting  the  commission, 
or  to  a  commissioner  appointed  by  the  governor 
of  this  state  to  take  affidavits  and  depositions  in 
other  states."  When  §  2  024  was  enacted  lu 
1872,  (1)  in  first  sentence,  "may"  was  substi- 
tuted for  "shall"  before  "be  taken";  (2)  in 
second  sentence,  (a)  "must"  was  substituted  for 
"shall"  before  "be  issued,"  and  (b)  "or  com- 
missioner, selected  by  the  officer  issuing  if  was 
substituted  for  the  final  words  of  the  sentence, 
beginning  "selected  by  the  officer." 

3.  Amended  by  Code  Amdts  1873-74,  p.  389, 
(1)  substituting  "if  issued  to  any  place  within 
the  United  States,  it  may  be  directed"  for  It 
must  be  issued,"  at  the  beginning  of  the  second 
sentence,  and  (2)  adding  at  end  of  section  a 
new  sentence,  reading,  "If  issued  to  any  countrv 
out  of  the  United  States,  it  may  be  directed  to 
a  minister,  ambassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such 
country,    or    to    any   person    agreed    upon    by    the 

^*3!^Amended  by  Code  Amdts.  1880.  P-  IJ--?. 
to  read-  "The  deposition  of  a  witness  out  of  'his 
state  mav  be  taken  upon  commission  issued  from 
the  court,  under  the  seal  of  the  court,  upon  an 
order  of  the  court,  or  a  jud->>  thereof,  on  the 
application  of  either  party,  upon  five  days  pre- 
vious notice  to  the  other.  If  issued  to  any  pl.-.ce 
within  the  United  States,  it  may  be  directed  to 


a  person  agreed  upon  by  the  parlies,  or.  if  they 
do  not  agree,  to  any  judge  or  justice  of  the  peace, 
or  commissioner,  selected  by  the  court  or  judge 
issuing  it.  If  issued  to  any  country  out  of  the 
United  States,  it  may  be  directed  to  a  minister, 
ambassador,  consul,  vice-consul,  or  consular  agent 
of  the  United  States  in  such  country,  or  to  auy 
person  agreed  upon   by  the  parties."  . 

4.  Amended  by  Stats.  1891.  p.  51,  (1)  in 
first  sentence,  adding  (a)  the  article  "a  before 
"commission,"  and  (b)  "or  a  justice"  after  or 
a  judge"  ;  (2)  adding  a  new  sentence  immediately 
after  the  first,  reading,  "If  the  court  be  a  jus- 
tice's court,  the  commission  shall  have  attached 
to  it  a  certificate,  under  seal  by  the  county  clerk 
of  such  countv,  to  the  effect  that  the  person 
issuing  the  same  was  an  acting  justice  of  the 
peace  at  the  date  of  the  commission  ;  (3)  in 
sentence  beginning  "If  issued  to  any  placce,  add- 
ing "or  justice"  after  "court  or  judge. 

5.  Amendment  by  Stats.  1901,  p.  253;  un- 
constitutional.   See  note  ante,  §  5. 

6.  Amended  by  Stats.  1907,  p.  732,  chan- 
ging the  sentence  added  in  1891  (quoted  supra) 
to  read  "If  the  court  is  a  justice's  court,  the 
commission  must  have  attached  to  it  a  certificate 
of  the  clerk  of  the  superior  court  of  the  county 
in  which  such  justice's  court  is  held,  under  the 
seal  of  such  superior  court,  to  the  effect  that 
the  person  issuing  the  same  was  an  acting  .lus; 
tice  of  the  peace  at   the  date  of  the  commission. 

7  Amended  by  Stats.  1909,  p.  965,  in  sen- 
tence beginning  "If  issued  to  any  place,^  (1) 
omitting  the  comma  after  "United  States  (evi- 
dentlv  a  clerical  or  typographica  error),  and  (-) 
addin-  "notarv  public"  before  'judge  or  justice 
of  the  peace""  ( cf .  addition  to  this  sentence  in- 
1891,  noted  supra).  This  section  as  printed  in 
the  bou'Hl  volume  of  statutes  of  1909,  has  sev- 
eral variations  from  the  enrolled  bill;   e.  g.,    (i; 
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in  first  line,  "desposition"  instead  of  "deposi- 
tion," and  (2)  in  second  sentence,  "justices'" 
instead  of  "justice's"  in  both  instances.  The 
text  supra  follows  the  enrolled  bill. 

Notice   of   application   for   commission. 

In  the  application  for  a  commission,  it  is 
sufficient  to  serve  ou  the  opposite  party 
the  copy  of  an  order  of  the  court  or  judge 
requiring  the  party  to  show  cause,  ou  a 
day  named,  why  a  commission  should  not 
issue;  no  other  notice  is  required.  Damb- 
mann  v.  White,  48  Cal.  4.39. 

Time  of  notice  shortened  how.  The  or- 
der to  show  cause,  and  the  issuing  of  the 
commission,  are  equivalent  to  an  order 
shortening  the  time,  where  the  day  named 
is  less  than  the  five  days  required  for  no- 
tice by  the  statute.  Dambmann  v.  White, 
48  Cal.  439. 

Contents  of  commission.  The  commis- 
sion to  take  a  deposition  neeil  not  state 
on  its  face  that  the  person  to  whom  it  is 
issued  is  a  judge  or  a  justice  of  the  peace. 
Dambmann  v.  White,  48  Cal.  439.  The 
real  name  of  a  person  intended  to  be  ex- 
amined under  a  commission  to  take  testi- 
mony must  be  given  to  the  opposite  party, 
and  inserted  in  the  commission,  in  order 
that  the  opposite  party  may  intelligently 
prepare  cross-interrogatories.  Smith  v. 
Westerfield,  88  Cal.  374;  26  Pac.  206. 

Commission  may  issue  to  whom.  Where 
the  commission  was  issued  to  a  person  who 
is  a  notary  public,  and  the  return  of  such 
deposition  shows  affirmatively  that  such 
person  signed  the  certificate  as  commis- 
sioner, that  alone  is  sufficient,  although 
he  also  signed  as  notary  public;  it  is  not 
necessary  that  the  commission  be  issued  to 
a  commissioner  of  deeds:  it  may  be  issued 
to  any  person  whom  the  court  deems  a 
competent  and  proper  person  to  act.  Al- 
corn V.  Gieseke,  158  Cal.  396;  111  Pac.  98; 
Alcorn  v.  Brandeman,  158  Cal.  410;  111 
Pac.  104. 

Estoppel  from  questioning  regularity  of 
proceedings  for  deposition.  Where  a  com- 
mission was  issued  on  the  application  of 
one  party,  without  the  consent  of  the 
other,  the  party  not  consenting  is  estopped 
from  questioning  the  regularity  of  the  ap- 
{)ointment,  where  he  files  cross-interroga- 
tories, and  stipulates  as  to  the  manner  in 
which  the  deposition  shall  be  returned 
(Crowther  v.  Eowlandson,  27  Cal.  376); 
and  where  the  parties  stipulate  that  the 
deposition  may  be  taken  by  a  designated 


person,  and  when  taken  may  be  used  on 
the  trial,  they  are  afterwards  estopped 
from  objecting  that  the  deposition  was  not 
taken  under  a  commission  issued  by  the 
court.  Palmer  v.  Uncas  Mining  Co.,  70 
Cal.  614;  11  Pac.  666. 

Waiver  of  objection  to  deposition. 
Though  a  deposition  taken  out  of  the  state 
is  irregular  because  the  commission  did 
not  name  the  particular  person  who  was 
to  talve  it,  yet  where  no  motion  is  made 
to  suppress  the  deposition  for  such  irregu- 
larity and  no  specific  objection  thereto  is 
urged  upon  that  ground  when  it  is  offered 
in  evidence,  the  objection  is  deemed 
waived.  King  v.  Green,  7  Cal.  App.  473; 
94  Pac.  777. 

Admissibility  of  deposition.  A  com- 
missioner to  take  testimony  has  no  au- 
thority to  take  the  testimony  of  any  other 
persons  than  those  named  in  the  commis- 
sion; and  a  misnomer  of  the  christian 
name  of  a  witness  renders  the  deposition, 
as  to  him,  ex  parte,  and  inadmissible  in 
evidence.  Smith  v.  Westerfield,  88  Cal. 
374;  26  Pac.  206.  A  deposition,  taken  out 
of  the  state,  is  properly  admitted  without 
any  preliminary  proof  of  continued  ab- 
sence or  of  non-residence  of  the  witness, 
the  burden  being  upon  the  contestant  to 
overcome  the  presumption  of  continued 
absence:  to  talve  a  deposition  under  this 
section,  it  is  not  necessary  that  the  witness 
be  a  non-resident.  Estate  of  Dolbeer,  149 
Cal.  227;  9  Ann.  Cas.  795;  86  Pac.  695. 
It  cannot  be  shown,  to  justify  the  admis- 
sion of  a  deposition  taken  under  com- 
mission, that  a  name  inserted  therein  was 
intended  to  designate  a  witness  bearing 
another  name,  where  the  identity  was  not 
known  by  the  opposite  party.  Smith  v. 
Westerfield,  88  Cal.  374;  26  Pac.  206. 

Process  to  procure  testimony  out  of  state 
cannot  be  denied.  A  }iarty  in  contempt  in 
an  action  cannot,  on  that  account,  be  de- 
nied the  process  of  the  court  to  procure 
the  testimony  of  witnesses  residing  beyond 
the  jurisdiction  of  this  state.  Johnson  v. 
Superior  Court,  63  Cal.  578. 

Appeal.  An  order  refusing  to  issue  a 
commission  to  take  the  deposition  of  a 
witness  residing  out  of  the  state,  is  not 
appealable,  although  it  may  be  reviewed 
on  appeal  from  the  final  judgment  in  the 
case.   People  v.  Stillman,  7  Cal.  117. 

CODE  COMMISSIONERS'  NOTE.  Crowther  v. 
Rowlandson,  27  Cal.  377. 


§  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 
the  parties.  The  party  moving  for  the  commission  must,  unless  it  is  waived 
hy  the  other  party,  attach  to  the  notice  of  the  motion  the  interrogatories 
upon  which  he  desires  it  to  be  taken.  On  the  hearing  of  the  motion,  the 
other  partj^  must  propose  such  cross-interrogatories  as  he  may  desire.  If 
the  parties  do  not  agree  as  to  the  form  of  the  interrogatories,  the  court  must 
settle  their  form,  but  such  agreement  or  settlement  does  not  preclude  either 
party,  when  the  deposition  is  offered  in  evidence,  from  interposing  any 
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objection  to  any  interrogatory  except  as  to  the  form  thereof.  The  settle- 
ment of  interrogatories  may  be  had  at  the  time  of  the  hearing  of  the  motion, 
or  at  any  other  time  which  the  court  may  appoint;  but  the  moving  party 
must,  if  he  request  it,  be  allowed  two  days  within  which  to  propose  such 
)'edirect  intei-rogatories  as  the  cross-interrogatories  proposed  render  proper. 
When  agreed  upon  or  settled,  the  interrogatories  must  be  annexed  to  the 
commission ;  or,  when  the  parties  agree  to  that  mode,  or  the  court  on 
the  application  of  either  party,  after  a  hearing  had  upon  two  days'  notice 
to  the  opposite  party,  so  directs,  the  examination  must  be  without  written 
interrogatories. 

Interrogatories,  question  and  answer,  in  deposi-  ">■  when  the  parties  agree  to  that  mode,   the  ex- 

tions.    Ante,  §  2006.  amination     may     be     without     written     interroga- 
tories." 

Legislation   S    2025.        1.    Enacted     March     H,  3.    Amendment    by    Stats.    1901,    p.    254;    un- 

1873,    in    the    exact    language    of    Practice    Act,  constitutional.     Sec  note  ante,  §  5. 
§   434,  which  read:    "Such  proper  interrogatories,  3.    Amended  by  Stats.   1907,  p.  733;   the  code 

direct    and    cross,    as    the    respective   parties    may  commissioner    saying,    "The    former    section    was 

prepare,    to   be    settled   if   the   parties   disagree   as  e.xtremely   meager,    and    the    practice    of    different 

to    their    form,    by    the    judge    or    officer    granting  courts    widely    variant.      The    amendment    frames 

the   order   for  the   commission,    at   a    day  fixed   in  a   specific   and   convenient   method   of   settling   the 

the    order,    may    be    annexed    to    the    commission  :  interrogatories." 

§20251/2.  Deposition  of  non-resident  witness  upon  oral  interrogatories. 
When  a  party  shall  desire  to  take  the  evidence  of  a  non-resident  witness, 
to  be  used  in  any  cause  pending  in  this  state,  the  party  desiring  the  same 
(or  where  notice  shall  have  been  given  that  a  commission  to  take  the  testi- 
mony of  a  non-resident  witness  will  be  applied  for,  the  opposite  party,  upon 
giving  the  other  three  days'  notice  in  writing  of  his  election  so  to  do),  may 
have  a  commission  directed  in  the  same  manner  as  provided  in  section  two 
thousand  and  twenty-four  Code  of  Civil  Procedure,  to  take  such  evidence, 
upon  interrogatories  to  be  propounded  to  the  witness  orally ;  upon  the  tak- 
ing of  which  each  party  may  appear  before  the  commission,  in  person  or  by 
attorney,  and  interrogate  the  witness.  The  party  desiring  such  testimony 
shall  give  to  the  other  the  following  notice  of  the  time  and  place  of  taking 
the  same,  to  wit:  ten  days,  and  one  day  in  addition  thereto  (Sundays  in- 
cluded) for  every  three  hundred  miles'  travel  from  the  place  of  holding  the 
court  to  the  place  where  such  deposition  is  to  be  taken.  When  a  party  to 
a  suit  shall  give  the  opposite  party  notice  to  take  a  deposition  upon  oral 
interrogatories,  and  shall  fail  to  take  the  same  accordingly,  unless  such 
failure  be  on  account  of  the  non-attendance  of  the  witness,  not  occasioned 
by  the  fault  of  the  party  giving  the  notice,  or  some  other  unavoidable  cause, 
the  party  notified,  if  he  shall  attend  himself  or  by  attorney,  agreeably  to  the 
notice,  shall  be  entitled  to  two  dollars  per  day  for  each  day  he  may  attend 
under  such  notice,  and  to  six  cents  per  mile  for  every  mile  that  he  shall  neces- 
sarily travel  in  going  to  and  returning  from  the  place  designated  to  take  the 
deposition,  to  be  allowed  by  the  court  where  the  suit  is  pending  and  for 
which  execution  may  issue. 

Legislation  g  2025 'A-     Added  by  Stats.   1903, 
p.  35). 

§  2026.  Authority  of  commissioner.  The  commission  must  authorize  the 
commissioner  to  administer  an  oath  to  the  witness  and  to  take  his  deposi- 
tion in  answer  to  the  interrogatories,  or  when  the  examination  is  to  be 
without  interrogatories,  in  respect  to  the  question  in  dispute,  and  to  certify 
the  deposition  to  the  court,  in  a  sealed  envelope,  directed  to  the  clerk,  if 
there  be  one,  and  if  not,  to  the  .judge  thereof,  and  forwarded  to  him  by  mail 
or  other  usual  channel  of  conveyance. 
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Certificate.    Post,  §  2032. 


Legislation  §  2026.  1.  Enacted  March  11, 
1872  (based  on  Practice  Act,  §  435),  substitut- 
ing "must"   for   "shall." 

2.  Amendment  by  Stats.  1901,  p.  254;  un- 
constitutional.    See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907,  p.  733,  substi- 
tuting "if  there  be  one,  and  if  not,  to  the  .iudge 
thereof,"  for  "or  other  person  designated  or 
agreed  upon";  the  code  commissioner  saying, 
"The  amendment  provides  that  the  depositions 
must  in  all  cases  be  forwarded  to  the  clerk  of 
the  court  or  judge." 

Contents  of  certificate.  Where,  at  the 
end  of  a  deposition,  taken  out  of  the  state, 
there  is  a  jurat  giving  the  date  when  the 
deposition  was  subscribed  and  sworn  to, 
it  is  not  necessary  that  the  further  cer- 
tificate of  compliance  with  §  2032,  post, 
should   be   dated    (Elgin    v.    Hill,    27    Cal. 


372) ;  nor  can  objection  be  made  to  a  depo- 
sition, taken  out  of  the  state,  that  the 
certificate  fails  to  state  that  the  deposi- 
tion, when  completed,  was  read  over  to  the 
witness  and  corrected  by  him:  the  pro- 
visioijs  of  §  2032,  post,  in  this  respect, 
apply  only  to  depositions  taken  in  this 
state.  St.  Vincent's  Institution  v.  Davis, 
129  Cal.  20;  61  Pac.  477.  Where  the  par- 
ties stipulate  that  the  deposition  may  be 
taken  upon  written  interrogatories,  and 
nothing  is  said  as  to  the  day  when  it  shall 
be  taken,  it  is  not  necessary  that  the  com- 
missioner shall  state  in  his  certificate  the 
day  when  it  is  taken.  Elgin  v.  Hill,  27 
Cal.  372. 

CODE     COMMISSIONERS'    NOTE.      Elgin    v. 
Hill,  27  Cal.  372. 


§2027.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 
A  trial  or  other  proceeding  must  not  be  postponed  by  reason  of  a  commis- 
sion not  returned,  except  upon  evidence,  satisfactory  to  the  court,  that  the 
testimony  of  the  witness  is  necessary,  and  that  proper  diligence  has  been 
used  to  obtain  it. 


deposition  of  an  absent  witness;  and  con- 
tinuance of  trial  will  not  be  granted  for 
this  purpose,  where  due  diligence  is  not 
shown.   Pierson  v.  Holbrook,  2  Cal.  598. 


CODE   COMMISSIONERS'   NOTE. 

Holbrook,  2  Cal.  598. 


Pierson   v. 


Legislation  §  2027.  Enacted  March  11,  1873 
(based  on  Practice  Act,  §  436),  substituting 
"must"  for  "shall." 

Diligence     in     suing     out     deposition. 

Every  consideration  requires  that  parties 
should  be  held  to  the  strictest  diligence 
in   suing   out   a   commission    to    take    the 

§  2028.  Deposition,  by  whom  used, 
article  may  be  used  by  either  party  on 
any  other  party  giving  or  receiving  the 

Compare  with  §  2034,  post. 

Legislation  §  2028.  1.  Enacted  March  11, 
1872. 

2.   Amendment    by    Stats.    1901,    p.    254;    un- 

constitiitional.     See  note  ante,  S  5. 

Stipulation  not  waiving  objections  to 
deposition.  A  stipulation  for  the  taking 
of  depositions,  under  a  commission,  on  di- 
rect and  cross-interrogatories  of  parties 
plaintiff,  subject  to  all  objections  as  to 
the  propriety,  relevancy,  and  materiality 
of  the  interrogatories,  does  not  waive  ob- 
jections of  the  defendants  to  the  contents 
of  the  depositions  on  the  ground  that  tes- 
timony was  given  of  facts  which  occurred 
before  the  death  of  the  decedent,  whose 
estate  is  represented  by  the  defendants. 
Fox  V.  Tay,  89  Cal.  339;  23  Am.  St.  Eep. 
474;  24  Pac.  855;  26  Pac.  897. 

§  2029.     Notice  dispensed  with  when  witness  resides  out  of  state.     In  alt 

cases  where  service  of  summons  has  been  had  by  publication  as  provided  by 
law  and  after  default  has  been  duly  entered,  and  it  appears  by  affidavit 
that  the  residence  of  a  party  to  the  action  is  unknown  and  the  witness  re- 
sides out  of  the  state,  then  in  such  cases  the  notice  provided  for  in  this  article 
shall  be  dispensed  Avith. 

Notice  on  defaiUt.    See  ante,  §  2023.  Legislation  §  2029.      Added    by    Stats.    1907^ 

p.  110. 


The  deposition  mentioned  in  this 
the  trial  or  other  proceeding,  against 
notice,  subject  to  all  just  exceptions. 

Appeal.  There  is  no  ground,  upon  ap- 
peal, for  a  specification  that  the  court 
erred  in  overruling  objections  annexed  by 
the  defendant  to  interrogatories  proposed 
by  the  plaintiff,  and  attached  to  the  com- 
mission, where  there  is  no  showing  that 
the  defendant  brought  them  to  the  atten- 
tion of  the  court  and  had  a  ruling  thereon 
at  the  trial.  Farrell  v.  Palmer,  36  Cal.  187. 
The  refusal  to  admit  depositions  taken 
under  a  commission  issued  to  a  notary 
jHiblic  named,  because  the  commissioner 
failed  to  state  in  his  certificate  that  he 
was  a  notary  public,  does  not  appear  to  be 
prejudicial,  where  the  transcript  does  not 
show  the  contents  or  materiality  of  the 
depositions.  Glenmore  Distilling  Co.  v.. 
Craig,  128  Cal.  264;  60  Pac.  858. 
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ARTICLE  V. 

MANNER  OF  TAKING  DEPOSITIONS  IN  THIS  STATE. 


§  2031.  Depositions  may  be  taken  before  a  judge, 
etc.,  upon  notice  to  the  adverse  party. 

§2032.  Manner  of  taking  depositions.  May  be 
usod  by  either  party  on  the  trial. 

§2033.     When  deposition  excluded.      [Repealed.) 

§  2034.     A  deposition,  once  taken,  may  be  read  at 


anv  time.      [Repealed.] 
§  2035.    Deposition    in    this    state   to  be  used   in 

other  states. 
§  2036.     How  to  procure  witness  upon  commission. 
§  2037.     How,  if  commission  not  issued. 
§  2038.     Deposition,  how  taken. 


§  2031.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  notice  to  the 
adverse  party.  Either  party  may  have  the  deposition  taken  of  a  witness  in 
this  state,  in  either  of  the  cases  mentioned  in  section  two  thousand  and 
tAventy-one,  before  a  judge  or  officer  authorized  to  administer  oaths,  on 
serving  upon  the  adverse  party  previous  notice  of  the  time  and  place  of 
examination,  together  with  a  copy  of  an  affidavit,  showing  that  the  case  is 
within  that  section.  Such  notice  must  be  at  least  five  days,  adding  also  one 
day  for  every  twenty-five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is  given,  unless,  for  a 
cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time.  When  a  shorter 
time  is  prescribed,  a  copy  of  the  order  must  be  served  with  the  notice. 

Subpoena,    issuing,    to    take    testimony    before        jiroved    by   parol.    Mills   v.    Dunlap,   3   Cal. 


issuin 
notary.    Ante,  §  198"6,  subd.  2 

Legislation  g  2031.  1.  Enacted  March  11, 
lS7Jf;  based  on  Practice  Act,  §  429,  as  amended 
by  Stats.  1859,  p.  218,  which  read:  "Either  party 
may  have  tlie  deposition  taken,  of  a  witness  in 
this  state,  before  any  judsie,  or  clerk,  or  any  jus- 
tice of  the  peace,  or  notary  public  in  this  state, 
on  serving  on  the  adverse  party  previous  notice 
of  the  time  and  place  of  examination,  together 
with  a  copy  of  an  affidavit,  showing  that  the  case 
is  one  mentioned  in  the  last  section.  At  any  time 
during  the  forty  days,  immediately  after  the  ser- 
vice of  summons  by  publication  has  been  com- 
pleted, and.  at  any  time  thereafter,  when  the  de- 
fendant has  not  appeared,  the  notice  required  by 
this  section  may  be  served  on  the  clerk  of  the 
court  where  the  action  is  pending.  Such  notice 
shall  be  at  least  five  days,  and,  in  addition,  one 
day  for  every  twenty-five  miles  of  the  distance  of 
the  place  of  examination  from  the  residence  of 
the  person  to  whom  the  notice  is  given,  unless, 
for  a  cause  shown,  a  judge,  by  order,  prescribe  a 
shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  shall  be  served  with  the 
notice." 

2.  Amendment  by  Stats.  1901,  p.  255;  un- 
constitutional.    See  note  ante,  §  5. 

Sufficiency  of  notice.  Eeasonable  notice 
should  be  given  to  a  party  of  the  time 
and  place  of  taking  testimony;  but  what 
is  reasonable  notice  depends  on  the  par- 
ticular circumstances.  Attwood  v.  Fricot, 
17  Cal.  37;  76  Am.  Dee.  567.  A  notice  of 
the  taking  of  a  deposition  in  a  city  having 
a  large  population,  which  does  not  specify 
any  place  therein  where  it  is  to  be  taken, 
is  insuflScient.  Lucas  v.  Eichardson,  68 
Cal.  618;  10  Pac.  183.  A  slight  error  in 
the  title  of  the  cause,  in  the  notice,  which 
could  not  mislead  the  party,  does  not  in- 
validate the  notice.  Mills  v.  Dunlap,  3 
Cal.  94. 

Service  of  notice.  The  notice  must  be 
served  on  the  attorney  of  the  adverse 
party,  where  he  appears  by  attorney:  a 
service  on  the  partv  himself  is  insufficient. 
Griffith  v.  Gruner,  47  Cal.  644. 

Proof  of  service  of  notice.  The  service 
of  notice  to  take  a  deposition  may  be 
2  Fair. — 128 


94;  Hobbs  v.  Duff,  43  Cal.  4S.J. 

Order  shortening  time  of  notice.  An 
order  shortening  the  time  for  which  no- 
tice of  the  taking  of  a  deposition  shall 
be  given,  must  designate  a  definite  time 
of  notice:  an  order  providing  for  the  tak- 
ing of  a  deposition  at  a  certain  hour  of  the 
day  on  which  the  order  was  made,  and 
directing  a  service  of  the  notice  "forth- 
with," is  not  sufficiently  definite.  Howell 
V.  Howell.  66  Cal.  390;  .5  Pac.  681. 

Appearance  at  deposition  is  waiver  of 
notice.  Where  an  adverse  party  appears 
at  the  taking  of  the  deposition,  and  cross- 
examines  the  witness,  he  cannot  after- 
wards object  on  the  ground  that  he  did 
not  receive  the  statutory  notice:  in  such 
case  he  is  not  bound  to  appear.  Jones  v. 
Love,  9  Cal.  68. 

Who  may  take  depositioru  Notice  of 
the  time  and  place  of  the  taking  of  the 
deposition  having  been  given,  it  is  a  mat- 
ter of  small  importance  who  takes  the 
deposition,  particularly  in  view  of  the  in- 
convenience and  delay  which  would  result 
from  a  different  rule.  Williams  v.  Chad- 
bourne,  6  Cal.  559.  The  deposition  of  a 
witness  residing  in  the  county  where  the 
suit  is  pending,  could  be  taken  only  by  a 
commissioner  for  such  county,  under  the 
Practice  Act.  McCann  v.  Beach,  2  Cal.  25. 
Depositions  may  be  taken  by  notaries  pub- 
lic, but  only  when  the  witness  resides  out 
of  the  county  where  the  suit  is  pending, 
and  a  commission  is  regularly  sued  out  and 
directed  to  the  notary.  McCann  v.  Beach, 
2  Cal.  25. 

Quashing  subpoena.  In  a  proceeding  to 
take  depositions  on  affidavit  and  notice, 
the  subpcpnas  to  the  witnesses  cannot  be 
quashed  by  the  court,  although  the  affi- 
davit mav  be  insufficient.  Pfister  v.  Su- 
perior Court,  64  Cal.  400;  1  Pac.  492. 
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Costs.  Costs  that  may  accumulate  by 
the  taking  of  depositions  unnecessarily 
■will  be  imposed  on  the  party  taking  them. 
Burns  v.  Superior  Court,  140  Cal.  1;  73 
Pac.  597. 

Beading  of  deposition  taken  by  stipula- 


tion, without  notice  or  affidavits.   See  note 

ante,  §  2021. 

CODE  COMMISSIONEES'  NOTE.  See  gener- 
ally, Dye  V.  Bailev,  2  Cal.  383;  Mills  v.  Dunlap, 
3  Cal.  94;  Williams  v.  Chadbourne,  6  Cal.  559; 
Jones  V.  Love,  9  Cal.  68;  Attwood  v.  Fricot,  17 
Cal.  39;  76  Am.  Dec.  567;  Ellis  v.  .Jaszynsky,  5 
Cal.  444. 


§  2032.  Manner  of  taking  depositions.  May  be  used  by  either  party  on 
the  trial.  Either  party  may  attend  the  examination  and  put  such  ques- 
tions, direct  and  cross,  as  may  be  proper.  The  deposition,  when  completed, 
must  be  carefully  read  to  the  witness  and  corrected  by  him  in  any  particu- 
lar, if  desired;  it  must  then  be  subscribed  by  the  witness,  certified  by  the 
judge  or  officer  taking  the  deposition,  inclosed  in  an  envelope  or  wrapper, 
sealed,  and  directed  to  the  clerk  of  the  court  in  which  the  action  is  pending, 
or  to  such  person  as  the  parties  in  writing  may  agree  upon,  and  either  deliv- 
ered by  the  judge  or  officer  to  the  clerk  or  such  person,  or  transmitted 
through  the  mail  or  by  some  safe  private  opportunity;  and  thereupon  such 
deposition  may  be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject  to  all  legal  excep- 
tions; but  if  the  parties  attend  at  the  examination,  no  objection  to  the  form 
of  an  interrogatory  shall  be  made  at  the  trial,  unless  the  same  was  stated 
at  the  time  of  the  examination.  If  the  deposition  be  taken  under  subdivis- 
ions two,  three,  and  four,  of  section  two  thousand  and  twenty-one,  proof 
must  be  made  at  the  trial  that  the  witness  continues  absent  or  infirm,  or  is 
dead.  The  deposition  thus  taken  may  be  also  read  in  case  of  the  death  of 
the  witness. 

V.  Chadbourne,  6  Cal.  559) ;  but  where  the 
certificate  states  that  the  deposition  was 
corrected  by  the  notary,  under  the  direc- 
tion of  the  witness,  there  is  a  sufficient 
compliance  with  the  statute,  because  show- 
ing, by  necessary  implication,  that  the 
deposition  was  either  read  to  or  examined 
by  the  witness.  Higgins  v.  Wortell,  18 
Cal.  330.  The  certificate  of  a  notary  to  a 
deposition,  in  substantial  compliance  with 
the  form  of  the  statute,  is  sufficient.  Mills 
V.  Dunlap,  3  Cal.  94.  The  statutory  certi- 
ficate need  not  be  appended  to  the  deposi- 
tion of  each  witness,  when  two  or  more 
give  their  depositions  for  the  same  party, 
at  the  same  time,  and  before  the  same 
officer:  one  certificate,  in  due  form,  to  all 
such  depositions,  when  securely  attached 
together,  is  sufficient.  Pralus  v.  Pacific 
Gold  etc.  Mining  Co.,  35  Cal.  30.  The  at- 
testation, or  certificate,  of  a  notary,  that 
an  affidavit  was  sworn  to  or  affirmed  and 
subscribed  before  him,  is  regular,  although 
his  seal  is  not  affixed.  Mills  v.  Dunlap,  3 
Cal.  94.  A  deposition,  taken  by  a  commit- 
ting magistrate,  and  not  certified  by  him, 
otherwise  than  by  a  jurat  in  the  ordinary 
form,  is  insufficient.  People  v.  Morine,  54 
Cal.  575. 

Effect  of  defective  certificate.  A  deposi- 
tion, the  certificate  to  which  was  sealed 
but  not  signed  by  the  notary  before  whom 
it  was  taken,  is  inadmissible  in  evidence, 
it  not  being  properly  authenticated.     Beck- 


Depositions  must  be  in  the  form  of  question 
and  answer,  unless  otherwise  agreed.  Ante, 
§  2006. 

Notice.     Post,  §  2033. 

Legislation  §  2032.  1.  Enacted  March  11, 
1873;  based  on  Practice  -Vet,  §  430,  which  had, 
(1)  in  first  sentence,  "such"  instead  of  "the"  be- 
fore "examination";  (2)  in  second  sentence, 
■"shall"  instead  of  "must"  in  the  first  two  in- 
stances; (3)  the  third  sentence  reading,  "If  the 
deposition  be  taken  by  the  reason  of  the  absence 
or  intended  absence  from  the  county  of  the  wit- 
ness, or  because  he  is  too  infirm  to  attend,  »roof 
by  affidvait  or  oral  testimony  shall  be  made  at 
the  trial  that  the  witness  continues  absent,  or  in- 
firm, to  the  best  of  the  deponent's  knowledge  or 
belief." 

3.  Amendment  by  Stats.  1901,  p.  255;  un- 
constitutional.    See  note  ante,  §  5. 

Construction  of  section.  This  section 
contemplates  that  a  deposition  may  be 
taken  when  it  is  believed  that  the  wit- 
ness will  be  absent,  not  during  any  part 
of  the  trial,  but  when  his  testimony  is 
"required,"  and  the  only  additional  re- 
quirement of  the  code  is  that  the  witness 
shall  be  absent  when  the  deposition  is 
used.  Estate  of  Dolbeer,  149  Cal.  227;  9 
Ann.  Cas.  795;  86  Pac.  695. 

Contents  and  sufficiency  of  certificate. 
The  code  does  not,  in  terms,  provide  for 
the  contents  of  a  certificate  to  a  deposi- 
tion; but  it  must  set  forth  an  actual  com- 
pliance with  all  the  requirements  of  the 
statute  (Short  v.  Frink,  151  Cal.  83;  90 
Pac.  200) :  it  must  state  that  the  deposi- 
tion was  read  to  the  witness  before  signing 
(People  V.   Morine,  54  Cal.  575;   Williams 
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man  v.  Waters,  161  Cal.  581;  119  Pac.  922. 
Where  the  certificate  is  defective,  the 
dej)osition  must  be  excluded.  Dye  v. 
Bailey,  2  Cal.  383. 

Admissibility  of  deposition  as  dependent 
on  absence  of  witness.  The  showiati  that 
a  witness  is  out  of  the  state  ia  sufficient 
to  admit  his  deposition,  where  it  appears 
that,  in  answer  to  inquiries  made  at  his 
former  place  of  business,  and  of  others 
who  knew  him,  it  was  said  they  did  not 
know  where  he  was,  but  understood  that 
he  was  out  of  the  state.  Reaton  v.  Mou- 
nier,  77  Cal.  449;  19  Pac.  820.  Where  the 
attorney  for  the  opposite  party  was  pres- 
ent and  cross-examined  the  witness,  and, 
before  the  deposition  was  offered,  it  was 
shown  that  he  resided  in  another  county 
when  his  dcj)osition  was  taken,  and  re- 
sided there  at  the  time  of  the  trial,  the 
ruling  of  the  court  as  to  the  sufficiency 
of  the  testimony  is  not  reviewable  upon 
appeal:  upon  the  testimony,  the  deposition 
was  admissible.  Suiiol  v.  Molloy,  63  Cal. 
369.  Where  it  sufficiently  appears  that 
the  witness  is  out  of  the  jurisdiction,  the 
deposition  is  properly  read  in  evidence. 
People  V.  Grundell,  75  Cal.  301;  17  Pac. 
214.  The  deposition  of  a  plaintiff,  taken 
at  the  instance  of  the  defendant,  under 
the  first  subdivision  of  §  2021,  ante,  may 
be  read  in  evidence  at  the  trial,  without 
first  showing  the  absence  of  the  witness 
(Newell  V.  Desmond,  74  Cal.  46;  15  Pac. 
369);  the  presence  or  absence  of  the  party 
whose  deposition  has  been  taken  under 
that  subdivision  being  immaterial;  and  the 
deposition  may  be  read  on  the  trial  by 
either  party,  though  the  witness  is  in  court 
when  it  is  read,  and  though  other  wit- 
nesses are  present  by  whom  the  same  facts 
can  be  proved  (Johnston  v.  McDufifee,  83 
Cal.  30;  23  Pac.  214);  and  the  deposition 
of  a  plaintiff,  taken  before  the  trial,  under 
that  subdivision,  cannot  be  rightfully  re- 
jected as  evidence  for  the  defe/idaut,  on 
the  sole  ground  that  the  plaintiff  is  present 
in  court  and  was  examined  as  a  witness, 
and  cross-examined  by  the  defendant,  at 
the  trial:  the  provision  to  that  effect  in 
this  section  (§  2032)  does  not  apply  to  that 
subdivision.  Adams  v.  Weaver,  117  Cal. 
42,  48  Pac.  972. 

Deposition  taken  in  prior  action  admis- 
sible when.  After  the  consolidation  of 
actions,  depositions  taken  in  one  of  the 
actions,  prior  to  such  consolidation,  are 
admissible  in  the  consolidated  action  (Wol- 
ters  V.  Rossi,  126  Cal.  644;  59  Pac.  143); 
and  a  deposition  taken  in  an  action,  and 
admissible  in  such  action,  is  admissible  in 
an  action  between  the  successors  in  inter- 
est of  the  parties,  upon  the  same  subject 
and  involving  the  same  issues  (Briggs  v. 
Briggs,  80  Cal.  253;  22  Pac.  334);  and  the 
depo'^ition  of  a  surveyor,  who  ran  the 
boundary   lines  of  a  grant,  taken   in   one 


action,  is  admissible  in  another  action,  be- 
tween different  parties,  after  his  death,  as 
hearsay  evidence  of  the  location  of  such 
lines  (Morton  v.  Folger,  15  Cal.  275;  Corn- 
wall V.  Culver,  16  Cal.  423);  but  a  deposi- 
tion taken  in  a  prior  action,  between  the 
same  parties,  but  before  one  of  them  had 
become  a  party  by  intervention,  is  not  ad- 
missible in  the  subsequent  action.  McDon- 
ald V.  Cutter,  120  Cal.  44;  52  Pac.  120. 

Notice  of  deposition  affects  its  admis- 
sibility. Where  the  proper  jurisdictional 
steps  to  the  taking  of  a  deposition  have 
been  complied  with,  but,  in  the  service  of 
the  notice  and  papers,  there  was  a  clerical 
misjtrision  in  omitting  the  name  of  the 
officer  before  whom  the  affidavit  was  made, 
the  deposition  is  receivable  in  evidence  if 
there  was  actually  a  cross-examination,  or 
an  attendance  for  it,  even  though  the  no- 
tice was  formally  defective.  Bollinger  v. 
Bollinger,  153  Cal.  190;  94  Pac.  770. 
Where  the  adverse  party  has  not  had  rea- 
sonable notice,  the  deposition  ought  not  to 
be  read  in  evidence  (Ellis  v.  Jaszynsky,  5 
Cal.  444) ;  and  the  deposition  is  i)roperly 
excluded,  where  proper  notice  was  not 
given  the  adverse  party,  and  no  one  was 
present  in  his  behalf  at  the  taking  thereof 
(Lucas  V.  Richardson,  68  Cal.  618;  10  Pac. 
183);  and  where  depositions,  noticed  for 
a  particular  day,  were  not  then  taken, 
they  are  properly  excluded,  where  the 
opposite  party  had  no  notice  of  the  con- 
tinuance. Baiter  v.  State,  144  Cal.  740;  78 
Pac.  280. 

Statute  or  stipulation  affects  admissibil- 
ity. The  legislature  having  the  power  to 
change  or  modify  the  rules  of  evidence 
at  any  time,  depositions  may  be  excluded 
at  the  trial,  which  were  admissible  when 
taken.  Mitchell  v.  Haggenmeyer,  51  Cal. 
108.  A  deposition,  taken  under  a  stipu- 
lation which  provides  for  the  admission 
of  the  deposition  without  conditions,  is 
governed  by  the  stipulation,  and  not  by 
the  statutory  provisions.  People  v.  Grun- 
dell, 75  Cal.  301;  17  Pac.  214;  and  see 
Robinson  v.  Placerville  etc.  R.  R.  Co.,  65 
Cal.  263;  3  Pac.  878. 

Deposition  containing  matter  called  for 
by  party  admissible.  .\  deposition  of  the 
secretary  of  a  j)laiutiflf  corporation,  taken 
by  the  defendant  before  the  trial,  in  which 
were  incorj)orated  copies  of  the  records 
called  for  by  the  defendant,  may  be  read 
in  evidence  by  the  plaintiff.  Madera  Ry. 
Co.  V.  Raymond  Granite  Co.,  3  Cal.  App. 
668;  87  Pac.  27. 

Depositions  not  rejected  because  amended 
answer  filed.  Depositions  will  not  be  re- 
jected as  evidence  on  the  trial,  on  account 
of  the  filing  of  an  amended  answer  after 
the  taking  thereof,  where  the  material 
issues  made  by  both  answers,  as  to  the 
subject-matter  on  which  the  depositions 
were  taken,  are  substantially  the  same. 
Pico  V.  Cuyas,  47  Cal.  174. 
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Deposition  of  party  who  cannot  testify 
excluded.  The  deposition  of  the  plaintiff 
in  an  action  against  the  executor  of  a  de- 
ceased person  cannot  be  used  as  evidence 
by  the  executor  of  the  plaintiff,  where  the 
plaintiff  himself,  under  §  1880,  ante,  would 
be  excluded  from  testifying.  Mitchell  v. 
Haggenmeyer,  51  Cal.  108.  and  the  deposi- 
tion of  a  wife  is  properly  excluded  as  evi- 
dence for  or  against  her  husband,  under 
the  first  subdivision  of  §  1881,  ante.  Falk 
V.  Wittram,  120  Cal.  479;  6-5  Am.  St.  Rep. 
184;  52Pae.  707. 

Discretion  of  court  in  admitting  deposi- 
tion. The  granting  or  refusing  of  a  motion 
to  suppress  the  reading  of  a  deposition 
rests  in  the  sound  discretion  of  the  court, 
and  the  judge  is  to  decide  whether  the 
facts  and  circumstances  alleged,  relied 
upon  to  sustain  the  motion,  are  sufficiently 
established.  Mills  v.  Dunlap,  3  Cal.  94; 
and  see  Suuol  v.  Molloy,  63  Cal.  369. 
Where  a  party  was  offered  as  a  witness  in 
his  own  behalf,  and  fully  examined,  and  is 
present  in  court,  it  is  entirely  in  the  dis- 
cretion of  the  court  to  refuse  to  allow  his 
counsel  to  read  his  deposition,  taken  be- 
fore the  trial:  it  might  be  dift'erent  if  it 
were  made  to  appear  that  there  was  some- 
thing in  the  deposition,  concerning  which 
the  partj^  could  not  be  questioned  when  on 
the  stand.  Grigsby  v.  Schwarz,  82  Cal. 
278;  22  Pae.  1041. 

Error  in  admitting  deposition.  The  er- 
roneous admission  of  a  deposition  is  harm- 
less, where  there  is  abtindance  of  other 
evidence,  without  substantial  conflict,  to 
sustain  the  fact  which  such  evidence  tends 
to  prove  (Silvarer  v.  Hansen,  77  Cal.  579; 
20  Pac.  136);  and  where  the  testimony  of 
the  witness  making  the  deposition  relates 
solely  to  a  matter  which,  if  eliminated, 
would  leave  the  judgment  amply  supported 
by  other  evidence  in  the  case,  the  erro- 
neous admission  of  the  deposition  is  harm- 
less. German  Sav.  &  L.  Soc.  v.  Collins,  145 
Cal.  192;  78  Pac.  637.  Error  in  admitting 
depositions  in  evidence,  without  prelimi- 
nary proof  that  the  witnesses  resided  out 
of  the  county  where  the  cause  was  being 
tried,  is  waived,  where  the  party  against 
whom  the  depositions  were  offered  dis- 
pensed with  the  formal  proof  of  such  fact 
on  the  trial,  and  accepted  the  verbal  state- 
ment of  the  opposing  counsel  as  to  their 
non-residence.  Estate  of  Learned,  70  Cal. 
140;  11  Pac.  .187. 

Error  in  excluding  question.  Error  in  ex- 
eluding  a  question  asked  of  the  witness  is 
not  [jrcjudicial,  where  the  testimony  sought 
to  be  elicited  was  immaterial.  People  v. 
Keith,  .■^OCal.  137. 

Deposition  must  he  introduced  as  a 
whole.  A  party  cannot  introduce  in  evi- 
dence selected  portions  of  the  deposition 
of  his  own  witness,  upon  direct  examina- 
tion, and  omit  the  rest:  the  code  provides 
that  the  deposition  maj'  be  used,  but  it 
cannot  be  inferred  that  portions  of  it  may 


be  used,  to  the  exclusion  of  other  portions. 
Bank  of  Orland  v.  Finnell,  133  Cal.  475; 
65  Pac.  976. 

Result  of  failure  to  use  deposition.  The 
party  upon  whose  application  depositions 
are  taken  is  not  bound  to  offer  them  in  evi- 
dence at  the  trial,  but  may  resort  to  other 
evidence;  his  failure  to  use  the  depositions 
is  not  a  ground  of  surprise  for  which  a 
new  trial  should  be  granted.  Heath  v. 
Scott,  65  Cal.  548';  4  Pac.  557. 

Adverse  party  may  offer  deposition  in 
evidence.  Where  depositions  have  been 
transmitted,  and  the  party  by  whom  they 
were  taken  does  not  offer  them  in  evidence, 
the  adverse  party  may  offer  them,  or  any 
part  of  them,  in  evidence.  Heath  v.  Scott, 
65  Cal.  548;  4  Pac.  557.  The  deposition  of 
a  defendant,  introduced  by  the  plaintiff  on 
the  trial,  may  be  introduced  by  the  de- 
fendant on  a  new  trial:  the  party  who  calls 
on  an  adverse  party  to  testify  makes  him 
a  witness,  and  waives  his  incompetency 
to  be  heard  for  himself,  or  for  his  co- 
defendant  or  co-plaintiff.  Turner  v.  Mc- 
Ilhaney,  8  Cal.  575. 

Defendant  not  bound  by  deposition  when. 
A  defendant  in  an  action,  made  such  dur- 
ing the  progress  of  the  trial,  is  not  bound 
by  depositions  taken  or  testimony  given 
in  the  action  prior  to  his  being  made  a 
partv.  Lange  v.  Bravnard,  104  Cal.  156; 
37  Pac.  868. 

Evidence  referred  to  in  deposition. 
Where  exhibits,  referred  to  in  and  re- 
turned with  a  deposition,  are  so  marked 
as  to  be  identified,  the  fact  that  they  are 
not  attached  to  the  deposition  is  imma- 
terial: if  proven,  they  may  be  identified 
by  parol.  Tobv  v.  Oregon  Pacific  K.  E.  Co., 
98  Cal.  490;  ^33  Pac.  550.  In  an  action 
against  the  president  of  a  corporation,  the 
minute-book  of  the  corporation,  referred 
to  in  his  deposition,  but  not  attached 
thereto  nor  returned  with  it,  cannot  be 
read  in  evidence  without  proof  of  its  iden- 
titv.  Bradford  v.  Woodworth,  108  Cal.  684; 
41  Pac.  797. 

Construction  of  ex  parte  deposition. 
Where  a  deposition  is  taken  ex  parte, 
though  after  notice,  and  the  witness  is 
therefore  not  subjected  to  a  cross-examina- 
tion, the  language  used  by  him  will  be  sus- 
piciously regarded,  and  only  a  very  literal 
interpretation  given  to  it.  Spring  v.  Hill, 
6  Cal.  17. 

Objections  to  deposition.  Depositions  are 
taken  subject  to  all  legal  exceptions,  except 
as  to  the  form  of  the  interrogatory.  Nichol- 
son V.  Tarpey,  89  Cal.  617;  26  Pac.  1101; 
Lawrence  v.  Fulton,  19  Cal.  683.  If  part  of 
a  deposition  is  liable  to  the  objection  of 
hearsay,  this  goes  only  to  the  rejection  of 
that  part,  and  the  objection  should  be 
taken  at  the  hearing.  Myers  v.  Casey,  14 
Cal.  542.  There  is  nothing  in  the  statute 
that  requires  that  exceptions  to  depositions 
shall  be  filed  before  the  time  of  trial:  the 
objection  can  be  made  at  any  time  before 


2037 


OBJECTION  TO  DEPOSITION. 


§2033 


the  depositions  are  read  in  evideuce.  Dye 
V.  Bailey,  2  Cal.  383.  A  motion  to  sup- 
press tlie  reading  of  a  deposition,  before  tlie 
case  in  whii-h  it  was  taken  is  put  upon 
trial,  is  premature:  the  proper  time  to  ob- 
ject to  such  deposition  is  when  it  is  offered 
in  evidence  on  the  trial.  Mills  v.  Dunlap, 
3  Cal.  94.  Objection  to  a  deposition  can- 
not be  made,  unless  taken  when  it  is  of- 
fered in  evidence.  Hobbs  v.  Duff,  43  Cal. 
485;  People  v.  Salorse,  62  Cal.  139.  Any 
objections  to  the  admission  of  depositions, 
upon  the  ground  that  there  were  no  pre- 
liminary proofs  that  the  oral  testimony 
of  the  witnesses  could  not  be  had,  or  upon 
the  ground  that  there  was  no  opportunity 
to  cross-examine  the  witnesses,  must  l)e 
made  at  the  trial:  they  cannot  be  raised 
for  the  first  time  upon  appeal.  Wolters  v. 
Rossi,  126  Cal.  644;  59  Pae.  143.  When  a 
deposition  is  read  upon  the  retrial  of  an 
action,  the  parties  are  at  liberty  to  inter- 
jiosc  new  objections.  Nicholson  v.  Tarpey, 
89  Cal.  617;  26  Pac.  1101;  but  see  Myers 
V.  Casey,  14  Cal.  542.  An  objection  to  the 
admission  of  a  deposition,  on  the  grounds 
that  the  witness  had  neglected  to  answer 
certain  interrogatories  put  by  the  object- 
ing party,  and  that  the  deposition  was  not 
complete  or  responsive,  must  call  the  at- 
tention of  the  court  to  the  particular  inter- 
rogatories which  the  witness  had  refused 
to  answer,  or  the  answer  to  which  was 
evasive  or  not  fully  responsive.  Gassen  v. 
Hendrick,  74  Cal.  444;  16  Pac.  242.  A 
deposition  cannot  be  excluded  on  the 
ground  that  certain  questions  asked  on  the 
examination  were  improper;  and  an  objec- 
tion to  the  deposition  on  this  ground  must 
be  confined  to  the  particular  questions: 
whatever  errors  may  have  intervened  in 
that  respect  were  waived  by  failing  to  take 
the  objection  in  the  proper  manner.  Hig- 
gins  v.'Wortell,  18  Cal.  330.  The  deposition 
of  the  secretary  of  a  plaintiff  corporation, 
taken  by  the  defendant,  containing  copies 
of  the  corporation  records,  called  for  by 
the  defendant,  may  be  read  in  evidence  by 
the  plaintiff:  it  cannot  be  objected  that 
they  are  not  the  best  evidence,  and  that 
the  originals  should  be  produced.  Madera 
Railway  Co.  v.  Raymond  Granite  Co.,  3 
Cal.  A  pp.  668;  87  Pac.  27. 

Objections  may  be  overcome  or  disre- 
garded when.  An  objection  to  the  admis- 
sion of  a  deposition,  on  the  ground  that 
the  witness  was  described  in  the  notice  by 
a  familiar  name,  or  nickname,  is  obviated 
by  testimony  that  he  is  as  well  known  by 
such  name  as  by  his  projier  name.  Jones 
V.  Love,  9  Cal.  68.  Objections  to  the  notice, 
and  to  the  manner  of  taking  the  deposi- 
tion, and  to  the  attestation  thereof,  which 
are  of  a  purely  technical  character,  and 
not   founded    upon    any    substantial    basis. 


are  properly  disregarded  at  the  trial.  Mills 
V.  Dunlap,  3  Cal.  94. 

Waiver  of  objections.  Where  a  party  ap- 
pears at  the  taking  of  a  deposition,  and 
examines  a  witness  without  objecting  to 
his  competency,  he  cannot  afterwards  inter- 
pose that  objection  (Broolts  v.  Crosby,  22 
Cal.  42;  Jones  v.  Love,  9  Cal.  68);  and 
where  the  parties  to  an  action  stipulate 
that  a  deposition  taken  in  another  action 
should  be  used  on  the  trial,  "with  the  same 
force  and  etfect,  and  subject  to  the  same 
exceptions,  as  if  taken  in  this  case,"  such 
stipulation  is  a  wai\er  of  any  objection  to 
the  eompete^icy  of  the  witness.  Brooks  v. 
Crosby,  22  Cal. '4 2. 

Decision  on  objection  stated.  It  is  not 
contcm])lated  that  the  ofiicer  taking  the 
deposition  shall  decide  upon  the  merits  of 
objections:  it  is  only  required  that  the  ob- 
jections be  stated.  Burns  v.  Superior  Court, 
140  Cal.  1;  73  Pac.  597.  During  the  reading 
of  a  deposition,  it  is  proper  for  the  court 
to  sustain  an  objection  to  an  immaterial 
and  incompetent  question.  Madera  Ry. 
Co.  V.  Raymond  Granite  Co.,  3  Cal.  App. 
668;  87  Pac.  27. 

Hearsay  answers  stricken  out  of  deposi- 
tion. Answers  to  interrogatories  contained 
in  a  deposition,  based  upon  statements 
made  by  other  persons  to  the  witness,  are 
hearsay,  and  should  be  stricken  out  on 
motion.  Amann  v.  Lowell,  66  Cal.  306;  5 
Pac.  363. 

Agreement  to  withdraw  deposition  from 
archives  is  void.  An  agreement  to  with- 
draw dej^ositions,  taken  before  a  United 
State  land  commissioner,  from  the  govern- 
ment archives,  is  void,  as  against  public 
policy.   Valentine  v.  Stewart,  15  Cal.  387. 

Court  cannot  c^uash  subpoena.  There  is 
no  provision  in  the  code  authorizing  the 
court  to  quash  the  subpoenas  in  a  proceed- 
ing to  take  depositions  on  affidavit  and 
notice:  the  party  desiring  to  take  deposi- 
tions has  the  right  to  do  so,  and  the  ad- 
verse party  has  the  right  to  object,  when 
they  are  ottered  to  be  read,  if  the  proceed- 
ings are  not  in  compliance  with  the  statute. 
Ptister  v.  Superior  Court,  64  Cal.  400;  1 
Pac.  492. 

Presence  of  deponent  required  when.  The 
only  case  in  which  the  presence  of  a  wit- 
ness, whose  deposition  has  been  taken,  is 
required,  if  it  can  be  procured,  at  the  trial, 
is  where  the  deposition  was  talcen  under 
the  sixth  subdivision  of  §  2021,  ante.  John- 
ston V.  McDuffee,  83  Cal.  30;  23  Pae.  214. 

CODE     COMMISSIONERS'     NOTE.      Dye      (r. 

Bailev,  2  Cal.  3t<:i  ;  Mills  v.  Dunlap,  3  Cal.  94; 
Spring  V.  Hill,  G  Cul.  17;  'Williams  v.  Chad- 
bourno,  6  Cal.  .559;  .Tones  v.  Love,  9  Cal.  68; 
Mvers  v.  Casov,  14  Cul.  542;  Hissrins  v.  Wor- 
tcll,  18  Cal.  330;  Lawrence  v.  Fulton,  19  Cal. 
683;  Brooks  v.  Crosby,  22  Cal.  42;  Elgin  v. 
Hill,  27  Cal.  373. 


§  2033.     [When  deposition  excluded.     Repealed. 


Legislation  8   2033.       1.   Enacted     March     11, 
1872. 

2.   Repeal   by    Stats.    1901,   p.   25G;    unconsti- 


tutional.   See  note  ante,  §  5. 

3.    R^pf-aled  by  Stats.  1907,  p.  733.    See  coda 
commissioner's  note  ante,  Iiegislation  §  2022. 


§§  2034-2038  manner  of  production.  2038 

§2034.     [A  deposition,  once  taken,  may  be  read  at  any  time.     Repealed.] 

Reading   deposition,  in    another    action.     Ante,             2.  Repeal   by   Stats.    1901,   p.   256;   unconsti- 

§  202S  tutional.    See  note  ante,  §  5. 

Legislation   §   2034.  1.   Enacted     March     11,             -'   Repealed  by  Stats    1907,  p.  733     See  code 

JO.J2  commissioner  s  note   ante.  Legislation  §  2022. 

§  2035.  Deposition  in  this  state  to  be  used  in  other  states.  Any  party  to 
an  action  or  special  proceeding  in  a  court  or  before  a  judge  of  a  sister  state, 
may  obtain  the  testimony  of  a  witness  residing  in  this  state,  to  be  used  in 
such  action  or  proceeding,  in  the  cases  mentioned  in  the  next  two  sections. 

Legislation  §  2035.     Enacted  March  11,   1872. 

§2036.  How  to  procure  witness  upon  commission.  If  a  commission  to 
take  such  testimonj^  has  been  issued  by  the  court  before  which  such  action 
or  proceeding  is  pending,  or  by  a  judge  thereof,  on  exhibiting  the  commis- 
sion to  the  superior  court  of  the  county  in  which  the  witness  resides,  with 
an  affidavit  showing  the  materiality  of  his  testimony,  such  superior  court 
may  issue  a  subpoena  to  the  witness,  requiring  him  to  appear  and  testify 
before  the  commissioner  named  in  the  commission,  at  a  specified  time  and 
place  within  such  county. 

Subpoena.    Ante,  §§  1985  et  seq.  constitutional.     See  note  ante.  §  5. 
.,      .  ,  4.   Amended    bj-     Stats.     1907,     p.     733;     the 
Legislation   §   2036.       1.    Enacted     March     11,  code      commissioner      saving,      "  'Exhibiting'      for 
187*^,   and  then  read:    "If  a   commission   to   take  'producing,'    and   the    sufapoena    required   to   be   is- 
such    testimony    has    been    issued    from    the    court  gugd   bv   the    court   instead   of   bv   the   judge." 
or  judge  before  whom   such   action   or  proceeding  a       \-      i.-           ^          2.-           mi  •             i- 
is  pending,  on  producing  the  commission  to  a  dis-  Application   Of  sectlOn.     1  his   section   ap- 
trict  or  a  county  judge,  with  an  aiRdavit  satisfac-  plies    only    to    proceedings    to    take    deposi- 
tory to   him   of   the  materiality   of   the   testimony,  ^j^^g    to  "be    used    in    the    trial    of    actions 
he  may  issue  a  subpoena  to  the  witness,  requiring  ,.          .              •    ^          ^    ^                      ^ 
him  to  appearandtestify  before  the  commissioner  pending  m   a  Sister  state:   an  order  requir- 
named  in  the  commission,  at  a  specified  time  and  ing  a  witness  tO  attend  in  obedience  tO  the 

P'''^®' '.        J  J   ,.     ^  J      »    J.      ^CD«  n-  siibpffina  of  a  notary,  adds  nothing  to  the 

3.   .\mended   by    Code   Amdts.    1880.    p.    11.^,  ,       ^,      ,,.       ..  ,.  ,•''        .,  .      °  ,, 

(1)    .substituting    "or    a    judge    thereof,    before  legal  obligation  o±  the  witness  to  obey  the 

which."    for   "or  judge   before  whom,"    and    (2)  notary's   subpoena,    where   the   action   is   in 

••judge  of  the  superior  court"  for  "district  or  a  jj    court    of   this   state.     Burns   v.    Superior 

countv  judge.  ^  i.i<Anii      -ot>  rnn 

3.   Amendment    by    Stats.    1901.   p.    256:    ii,i-         Court,  140  Cal.  1 ;  ^3  Fac.  597. 

§2037.  How,  if  commission  not  issued.  If  a  commission  has  not  been 
issued,  and  it  appears  to  a  judge  of  the  superior  court,  or  to  a  justice  of  the 
peace,  by  affidavit  satisfactory  to  him : 

1.  That  the  testimony  of  the  witness  is  material  to  either  party,  and  that 
he  resides  in  the  county  in  which  such  judge  or  justice  holds  office : 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not  been 
issued ; 

3.  That,  according  to  the  law  of  the  state  where  the  action  or  special  pro- 
ceeding is  pending,  the  deposition  of  a  witness  taken  under  such  circum- 
stances, and  before  such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding; 

He  must  issue  his  subpoena  requiring  the  witness  to  appear  and  testify 
before  him  at  a  specified  time  and  place. 

Legislation  §  2037.       1.  Enacted     March     11,  3.   Amendment    by    Stats.    1901,    p.   256;    ua- 

1872.  constitutional.     See  note  ante,  §  5. 

2.  Amended  by  Code  Amdts.  1880,  p.  115.  4.  Amended  by  Stats.  1907,  p.  733,  (1)  re- 
substituting,  in  introductory  paragraph,  '•aopenr  storing  ••appear"  to  •'appears,"  in  introductory 
to  a  judge  of  the  superior  court,  or  to  8  justice  par-igraph,  and  (2)  adding  to  subd.  1,  "and  that 
of  the  peace,"  for  "appears  to  a  district,  county  he  resides  in  the  county  in  which  such  judge  or 
judge,  or  justice."  justice  holds  office." 

§  2038.  Deposition,  how  taken.  Upon  the  appearance  of  the  witness,  the 
judge  or  justice  must  cause  his  testimony  to  be  taken  in  writing,  and  must 
certify  and  transmit  the  same  to  the  court  or  judge  before  whom  the  action 
or  proceeding  is  pending,  in  such  manner  as  the  law  of  that  state  requires. 
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ORDER  OF  PROOF. 
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I-egislation  8  2038.     Enacted  Maroh  11,  1872. 

Notary  may  take  deposition  how.  The 
notary  taking  a  deposition  may  appoint 
either  a  clerk  or  a  shorthand  reporter  to 
take  down  the  testimony;  and  a  deposition 
is  not  objectionable  because  the  testimony 
was  taken  by  a  reporter,  where  the  notary 


states  in  his  certificate  that  the  transcrip- 
tion into  longhand  was  by  him  carefully 
read  to  the  witness,  and,  being  first  cor- 
rected, was  subscribed  in  his  presence. 
Kyle  V.  Craig,  125  Cal.  107;  57  Pac.  791. 

What  constitutes  filing  of  deposition.    See  uute 
15  Am.  St.  Rep.  296. 


ARTICIiE  VI. 

GENERAL  RULES  OF  EXAMINATION. 


§  2042.     Order  of  proof,  how  regulated. 

§  2043.     What  witnesses  may  be  excluded. 

§  2044.     Court  may  control  mode  of  interrogation. 

§  2045.  Direct  examination  and  cross-examina- 
tion defined. 

§  2046.    Leading  question  defined. 

§  2047.  When  witness  may  refresh  memory  from 
notes. 

§  2048.    Cross-examination,  as  to  what. 


§  2049.  Party  producing  witness,  how  far  may 
impeach  his  credit. 

§  20.50.  Witness,  how  examined.  When  re-ex- 
amined. 

§  2051.     How  impeached. 

§  2052.     Same. 

§  2053.  Kvidence  of  good  character,  when  al- 
lowed. 

§  2054.  Writing  shown  to  witness  may  be  in- 
spected by  adverse  party. 


§  2042,  Order  of  proof,  how  regulated.  The  order  of  proof  must  be 
regulated  by  the  sound  discretion  of  the  court.  Ordinarily,  the  party  be- 
ginning the  case  must  exhaust  his  evidence  before  the  other  party  begins. 

(Kruse  v.  Chester,  66  Cal.  353;  5  Pac.  613); 
and  it  is  within  the  discretion  of  the 
court  to  refuse  to  permit  evidence,  claimed 
to  be  in  rebuttal,  where  the  subject-matter 
was  gone  into  in  the  presentation  of  the 
main  case:  such  evidence  is  not  in  rebuttal 
(Patterson  v.  San  Francisco  etc.  Ry.  Co., 
147  Cal.  178;  81  Pac.  531);  and  the  court 
may  also  refuse  to  allow  a  party,  on  sur- 
rebuttal,  to  offer  evidence  with  respect  to 
matters  as  to  which  testimony  in  chief  has 
been  given  by  the  party.  California  Wine 
Ass'n  V.  Commercial  Union  Fire  Ins.  Co., 
159  Cal.  49;  112  Pac.  858. 

Abuse  of  discretion.  Discretionary  judi- 
cial power,  in  permitting  the  introduction 
of  additional  evidence,  may  be  exercised 
either  way,  and  the  only  limitation  upon 
its  exercise  is,  that  it  must  not  be  abused: 
while  it  may  be  difficult  to  detine  what  is 
meant  by  abuse  of  judicial  discretion,  one 
of  its  essential  attributes  is,  that  it  must 
plainly  appear  to  effect  injustice.  Clavey 
v.  Lord,  87  Cal.  413;  25  Pac.  493.  It  is 
discretionary  with  the  court,  upon  a  crim- 
inal trial,  to  grant  or  refuse  permission  to 
the  defendant  to  testify  in  his  own  behalf, 
after  the  evidence  has  all  gone  to  the  jury, 
and  the  court  has  proceeded  with  its  charge 
to  that  body  as  to  the  law  governing  the 
case;  and  its  action  in  refusing  such  re- 
quest is  not  an  abuse  of  discretion.  People 
V.  Christensen,  85  Cal.  568;  24  Pac.  888. 
It  is  within  the  discretion  of  the  court 
to  permit  further  evidence,  when  it  sets 
aside  the  verdict  in  an  equity  case;  and 
if  both  parties  are  permitted  to  introduce 
additional  evidence  without  any  apparent 
restriction,  and  there  is  no  showing  of  sur- 
prise, or  of  want  of  opjiortunity  to  produce 
any  additional  available  evidence,  no  abuse 
of  discretion  appears.  Clavey  v.  Lord,  87 
Cal.  413;  25  Pac.  493.  It  is  not  an  abuse 
of  discretion  for  the  trial  court  to  refuse 


Order  of  proof,  reopening  case,  rebuttal.  Ante, 
§  607. 

Legislation  8  2042.     Enacted  March  11,  1872. 

Order   of   proof   in   discretion   of   court. 

A  party  is  at  liberty  to  introduce  his  evi- 
dence in  whatever  order  he  prefers,  sub- 
ject to  the  control  of  the  court,  in  the 
exercise  of  a  sound  discretion.  Crosett  v. 
Whelan,  44  Cal.  200;  Palmer  v.  McCafferty, 
15  Cal.  334.  After  the  plaintiff  has  closed 
his  case  in  rebuttal,  the  court  has  discre- 
tion to  permit  the  defendant,  who  has  been 
present  during  the  entire  trial,  to  testify 
fully  as  to  his  defense,  where  the  plaintiff 
was  not  inhibited  from  offering  evidence 
in  reply:  but  this  practice  is  most  unusual, 
and  is  not  to  be  commended  (Barkly  v. 
Copeland,  74  Cal.  1;  5  Am.  St.  Rep.  413; 
15  Pac.  307);  and  the  court  may,  in  its 
discretion,  allow  the  plaintiff  to  introduce 
testimony  after  the  defendant  has  closed 
his  evidence  (Cousins  v.  Partridge,  79  Cal. 
224;  21  Pac.  745);  and  may  permit  a  wit- 
ness to  be  withdrawn,  in  order  to  lay  a 
foundation  for  the  admissibility  of  his  tes- 
timony. People  V.  Prather,  120  Cal.  660; 
53  Pac.  259. 

Discretion  of  court  in  conspiracy  cases. 
See  note  post,  "Conspiracy." 

Acts  and  declarations  of  co-conspirator, 
order  of  proof.   See  note  ante,  §  1870. 

Admission  of  evidence  in  discretion  of 
court.  The  admission  of  evidence,  even 
after  the  party  has  had  an  opportunity 
to  offer  it,  and  has  failed,  is  matter  of  dis- 
cretion, and  the  court  ought  generally, 
whenever  the  ends  of  justice  require  it,  to 
admit  the  testimony.  Lisman  v.  Early,  15 
Cal.  199.  Where  a  record,  after  a  full  in- 
quiry as  to  its  genuineness,  is  excluded 
from  evidence,  on  the  ground  that  it  had 
been  altered  after  it  was  made,  the  allow- 
ance of  further  evidence  in  regard  to  it  is 
within    the    discretion    of    the    trial    court 
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to  reopen  an  action  after  the  close  of  the 
trial  for  the  purpose  of  allowing  the  in- 
troduction of  additional  evidence,  where 
there  is  no  showing  of  any  excuse  for  not 
introducing  such  evidence  at  the  trial. 
Consolidated  Nat.  Bank  v.  Pacific  Coast 
S.  S.  Co.,  95  Cal.  1;  29  Am.  St.  Rep.  85; 
30  Pac.  96. 

Evidence  "by  plaintiff  after  motion  for 
nonsuit.  The  court  may  permit  the  plain- 
tiff to  introduce  further  evidence  after  a 
motion  for  a  nonsuit  is  made.  Abbey 
Homestead  Ass'n  v.  Willard,  48  Cal.  614. 
In  an  action  for  damages  against  a  ferry- 
mau,  it  is  not  error  to  allow  the  plaintiff 
to  introduce  the  ferryman's  license,  after 
a  motion  for  nonsuit.  May  v.  Hanson,  5 
Cal.  360;  63  Am.  Dec.  135. 

Plaintiff's  anticipation  of  defense.  Ques- 
tions asked  of  a  witness  for  the  plaintiff, 
the  object  of  which  is  to  anticipate  the 
defense  of  the  opposite  party,  are  im- 
proper. Estate  of  McKenna,  143  Cal.  580; 
77  Pac.  461.  Declarations  of  a  person  not 
interested  in  a  will,  and  not  made  in  the 
presence  of  any  interested  person,  are  not 
admissible  as  testimony  in  chief  for  the 
contestant  of  the  will,  in  anticipation  of 
the  cross-examination,  as  a  witness  for  the 
defense,  of  the  person  who  made  them. 
Estate  of  McKenna,  143  Cal.  580;  77  Pac. 
461.  Upon  a  trial  for  embezzlement,  it  is 
error  to  allow  the  people,  when  putting  in 
their  evidence  in  chief,  to  show  that  the 
prosecuting  witness  had  certain  money  on 
deposit,  in  order  to  strengthen  or  bolster 
the  testimony  of  such  witness,  in  antici- 
pation of  the  evidence  of  the  defendant. 
People  V.  O'Brien,  106  Cal.  104;  39  Pac. 
325.  Where  the  plaintiff  anticipates  the 
defense,  and  offers  testimony  in  rebuttal 
of  it,  the  court  may,  in  its  discretion,  re- 
fuse to  admit,  after  the  defendant  has 
closed  his  ease,  further  testimony  in  re- 
buttal, which  is  merely  cumulative.  Casey 
V.  Le  Roy,  38  Cal.  697. 

Plaintiff's  evidence  in  rebuttal.  The 
plaintiff",  in  rebuttal,  cannot  introduce  such 
evidence  as  should  have  been  proved  in  his 
original  case.  Yankee  Jim's  Union  "Water 
Co.  V.  Crary,  25  Cal.  504;  85  Am.  Dec.  145. 
Where  the  plaintiff  in  ejectment  rests  on 
proof  of  a  lease  executed  by  him  to  the 
defendant,  and  the  defendant  then  proves 
adverse  possession,  the  plaintiff,  in  rebut- 
tal, may  introduce  evidence  of  the  deraign- 
ment  of  his  title.  Abbey  Homestead  Ass'n 
V.  "\AMIlard,  48  Cal.  614.  Where  the  plain- 
tiff in  ejectment  relies  on  title  bj"^  posses- 
sion, he  cannot  introduce  evidence  on  that 
point  and  rest,  and  then,  if  the  defendant 
proves  a  prior  possession,  introduce  evi- 
dence of  a  still  older  possession  in  himself, 
by  way  of  rebuttal.  "Valentine  v.  Mahoney, 
37  Cal.  389.  In  an  action  for  money  loaned, 
evidence  of  the  admissions  of  the  indebted- 
ness by  the  defendant  should  be  properly 
introduced  as  a  part  of  the  plaintiff's  origi- 
nal  case:    the   rejection    of   such   evidence. 


when  offered  in  rebuttal,  is  not  error,  if 
the  plaintiff  does  not  ask  to  be  permitted 
to  reopen  his  case  for  the  purpose  of  intro- 
ducing it.  Young  v.  Brady,  94  Cal.  128;  29 
Pac.  489.  A  plaintiff  cannot  keep  back 
all  his  testimony  on  a  material  point  until 
he  draws  out  the  testimony  of  the  other 
party,  and  then  introduce  it:  the  court  will 
not  allow  him  to  come  in  and  make  out  his 
case  after  the  defendant  rests,  where  his 
testimony  did  not  rebut  any  evidence  mate- 
rial to  the  defense.  Kohler  v.  Wells  Fargo 
&  Co.,  26  Cal.  606. 

Matter  of  defense  not  provable  on  cross- 
examination  of  plaintiff.  The  defendant  is 
not  entitled  to  offer  proof  of  affirmative 
matter  set  up  in  his  answer,  until  the 
plaintiff  has  made  his  case,  and  submitted 
it  to  the  court:  proof  of  the  execution  of 
an  agreement,  relied  upon  as  a  defense,  is 
not  proper  in  cross-examination  of  the 
plaintiff.  Haines  v.  Snedigar,  110  Cal.  18; 
42  Pac.  462. 

Evidence  by  defendant  after  amendment 
of  complaint.  Where,  after  the  parties 
have  introduced  testimony  on  each  side, 
and  the  case  has  been  submitted,  the  plain- 
tiff amends  his  complaint  by  an  amend- 
ment which  does  not  change  the  issues 
raised  by  the  denials  in  the  answer  filed 
before  the  amendment,  the  defendant  is 
not  entitled,  as  matter  of  right,  to  intro- 
duce more  testimony  upon  the  issues. 
Ahrens  v.  Adler,  33  Cal.  608. 

Evidence  on  plea  in  abatement.  Where, 
in  addition  to  the  defense  of  abatement  in 
an  action,  by  reason  of  the  pendency  of  a 
former  action,  the  defendant  relies  upon 
other  defenses,  which  go  directly  to  the 
merits  of  the  cause,  the  better  practice  is, 
for  the  trial  court  to  require  the  defend- 
ant to  present  his  evidence  upon  his  plea 
in  abatement  at  the  opening  of  his  defense. 
Leonard  v.  Flynn,  89  Cal.  535;  23  Am.  St. 
Rep.  500;  26  Pac.  1097. 

Evidence  of  agreement.  Where  the  de- 
fendants, in  an  action  against  them  as  the 
guarantors  of  a  promissory  note,  pleaded 
an  agreement,  under  the  terms  of  which  the 
note  had  become  void,  it  was  proper  for 
them  to  introduce  evidence  in  support  of 
such  agreement,  before  showing  that  the 
plaintiff,  the  assignee  of  the  note,  took  the 
same  with  notice,  or  acquired  it  after  ma- 
turity.   Crosett  V.  Whelan,  44  Cal.  200. 

Proof  of  assignment  of  contract.  The 
assignee  of  a  contract,  who  claims  under 
it,  may  introduce  it  in  evidence  before  giv- 
ing proof  that  the  opposite  party  had  no- 
tice of  its  assignment.  Doll  v.  Anderson, 
27  f 'al.  248. 

Proof  of  conspiracy.  Although,  as  a  gen- 
eral rule,  where  the  ultimate  fact  to' be 
proved  is  a  conspiracy  between  the  de- 
fendant and  other  persons  to  commit  the 
crime  charged,  the  conspiracy  should  be 
first  proved,  before  other  evidence  is  ad- 
mitted, yet  the  order  of  evidence,  in  this 
respect,  is  not  mandatory.    People  v.  Don- 
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nolly,  143  Cal.  394;  77  Pac.  177.  Where 
two  are  jointly  indicted,  the  prosecution 
may,  on  the  trial,  prove  the  declarations 
and  acts  of  one,  made  and  done  in  the  ab- 
sence of  the  other,  before  proving  the  con- 
spiracy between  the  defendants,  provided 
proof  of  such  conspiracy  is  afterwards 
made.  People  v.  Brotherton,  47  Cal.  388. 
The  order  in  which  evidence  as  to  a  con- 
spiracy should  be  received  is  always  a 
matter  within  the  discretion  of  the  court. 
People  V.  Brotherton,  47  Cal.  388;  People 
V.  Van  Horn,  119  Cal.  323;  51  Pac.  538. 
Where,  on  the  whole  testimony,  conspiracy 
is  proved  beyond  doubt,  the  order  of  proof 
thereof  is  in  the  discretion  of  the  court, 
and  it  may  permit  additional  evidence  of 
conspiracy,  after  the  admission  of  the 
declarations  of  a  co-conspirator.  People  v. 
Eodlev,  131  Cal.  240;  63  Pac.  351;  and  see 
People  V.  Compton,  123  Cal.  403;  56  Pac. 
44.  Although  the  general  rule  is,  that  a 
foundation  must  first  be  laid  aliunde,  by 
proof  sufficient,  in  the  opinion  of  the  court, 
to  establish,  prima  facie,  the  fact  of  con- 
spiracy between  the  parties,  yet,  in  some 
eases,  this  general  rule  may  be  departed 
from,  and  as  the  jury,  in  all  such  eases,  are 
the  ultimate  arbiters  of  the  question  of 
conspiracy,  tlie  order  of  proof  is  in  the  dis- 
cretion of  the  trial  court.  People  v.  Fehren- 
bach,  102  Cal.  394;  36  Pac.  678. 

Criminal  cases.  In  criminal  cases,  the 
prosecution  is  required  to  prove  two  things: 
first,  that  a  crime  has  been  committed, 
and  second,  that  it  was  committed  by  the 
person  charged,  and  by  none  other;  the 
order  of  proof  is  of  no  consequence,  if  the 
facts  appear  in  evidence  in  the  case.  People 
V.  Jones,  31  Cal.  565.  On  a  trial  for  arson, 
the  prosecution  may  first  prove  that  the 
accused  had  attempted  to  set  fire  to  the 
house  on  a  day  previous  to  the  burning 
alleged  in  the  indictment.  People  v.  Shain- 
wold,51  Cal.  468. 

Proof  of  matter  not  pleaded.  The  plain- 
tiff in  ejectment  may  introduce  in  evidence 
a  former  judgment  as  an  estoppel,  without 
pleading  it  in  his  complaint.  Clink  v. 
Thurston,  47  Cal.  21;  Ahlers  v.  Smiley,  11 
Cal.  App.  343;  104  Pac.  997. 

Presumption  of  proof  of  relevancy. 
Where  evidence  was  received  by  the  court 
upon  the  representation  that  it  would  be 
shown,  by  other  evidence,  to  be  relevant, 
there  is  a  presumption  that  such  proor  was 
made,  if  no  motion  was  afterwards  made 
to  strike  out  the  evidence  for  want  of  the 
proposed  proof.  People  v.  Bidleman,  104 
Cal.  608;  38  Pac.  502. 

Presumption  where  competent  evidence 
rejected.  If  competent  testimony  is  ob- 
jected to  because  offered  out  of  its  order, 
and  also  for  other  reasons,  and  is  ruled  out 
by  the  court  without  reasons  given  there- 
for, the  presumption  is,  that  it  was  not 
rejected  because  offered  out  of  order,  but 
because  it  was  incompetent,  and  the  judg- 


ment will  be  reversed.  Lick  v.  Diaz,  37 
Cal.  437. 

Error.  It  is  error  for  the  court  to  re- 
fuse to  allow  a  plaintiff  in  ejectment  to 
introduce  an  executory  contract  for  the 
sale  of  the  land  sued  for,  under  his  promise 
to  connect  it  with  the  case.  Palmer  v.  Me- 
Cafferty,  15  Cal.  334.  Where  the  plaintiff 
made  out  his  ease  by  putting  the  note  sued 
on  in  evidence,  and  the  defendant  then 
moved  for  a  nonsuit  on  the  ground  that 
there  was  no  proof  of  the  indorsement,  it 
is  error  for  the  court  to  refuse  to  allow 
the  plaintiff  to  open  his  case,  and  to  grant 
a  nonsuit,  where  a  new  action  would  be 
barred  bv  the  statute  of  limitations.  Low 
v.  Warden,  70  Cal.  19;  11  Pac.  350.  Where 
the  plaintiff  did  not  show  to  the  court 
that  he  had,  through  any  mistake  of  law, 
or  from  any  inadvertence,  omitted  to  in- 
troduce evidence  on  his  case  in  chief,  on 
the  point  involved,  and,  upon  some  reason- 
able cause  shown,  appeal  to  the  discretion 
of  the  court  to  reopen  his  case  and  permit 
him  to  supply  the  defect,  but  simply  relied 
upon  his  right  to  introduce  the  testimony 
by  way  of  rebuttal,  there  is  no  error  in 
excluding  the  testimony  offered.  Kohler  v. 
Wells  Fargo  &  Co.,  26  Cal.  606.  Where  a 
copy  of  an  instrument  was  admitted  on 
condition  that  proper  proof  of  the  loss  of 
the  original  would  be  supplied,  any  error 
in  admitting  it  at  the  time  was  cured  by 
suljsequent  proof  of  its  loss.  Kenniff  v. 
Caulfield,  140  Cal.  34;  73  Pac.  803. 

Waiver  of  error.  Where  an  erroneous 
order  is  made,  setting  aside  the  submission 
of  a  motion,  and  authorizing  new  evidence 
to  be  introduced,  the  party  against  whom 
the  error  is  committed  waives  the  same  by 
availing  himself  of  the  permission  to  intro- 
duce new  evidence.  Keys  v.  Warner,  45 
Cal.  60. 

No  reversal  when.  Where  there  is  not 
an  abuse  of  discretion,  a  case  will  not  be 
reversed,  solely  because  the  order  of  proof 
is  varied  somewhat  from  its  customary,  or 
even  from  its  proper,  channels  (People  v. 
Bushing,  130  Cal.  449;  80  Am.  St.  Rep.  141; 
62  Pac.  742;  People  v.  :\[ayes,  113  Cal.  618; 
45  Pac.  860);  nor  will  the  case  be  reversed 
because  the  court  refused  to  interfere  with 
the  plaintiff's  order  of  proof,  no  injury  ap- 
pearing to  be  done  by  such  refusal  (Jack- 
son V.  Feather  River  etc.  Water  Co.,  14 
Cal.  18);  nor  is  evidence  irregularly  intro- 
duced by  the  prosecution  in  rebuttal,  suffi- 
cient ground  for  reversal,  where  such 
irregularitv  could  not  jirejudice  the  de- 
fendant (Peoide  V.  Padilla^  143  Cal.  158; 
76  Pac.  889) ;  nor  is  a  reversal  justified, 
where  the  prosecution  anticipated  the  de- 
fense, and  introduced  evidence  at  the  wrong 
lime.  People  v.  Arrighini,  122  Cal.  121; 
54  Pac.  591.  Where  a  defective  power  of 
attorney,  offered  by  the  plaintiff,  was  ad- 
mitted under  objection,  and  after  his  evi- 
dence in  chief  was  closed,  the  court  allowed 
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him  to  produce  a  suflScient  power,  its  ad- 
mission at  that  time  was  withia  the  dis- 
cretion of  the  court,  and  its  action  is  not 
ground  for  reversal,  in  the  absence  of  abuse 
of  discretion.  Foote  v.  Richmond,  42  Cal. 
439.  The  court  may,  in  its  discretion, 
allow  the  plaintiff,  after  the  defendant  has 
closed  his  case,  and  before  the  case  is 
submitted,  to  supply  an  omission  in  the 
testimony,  occasioned  by  mistake  or  inad- 
vertence, and  such  action  is  not  a  ground 
for  reversal,  unless  injustice  has  been  done 
by  abuse  of  discretion.  Priest  v.  Union 
Canal  Co.,  6  Cal.  170.  The  refusal  of  the 
court'  to  open  up  a  case  for  further  evi- 
dence, after  the  trial  and  submission  of 
the  case,  and  after  the  ordering  of  findings 
and  a  decree  in  the  ease,  is  not  ground  for 
reversal  of  the  judgment,  where  there  is 
nothing  tending  to  show  an  abuse  of  dis- 
cretion, and  where  no  issue  was  raised  by 
the  pleadings  to  which  the  offered  evidence 
was  relevant.  San  Francisco  Breweries  v. 
Schurtz,  104  Cal.  420;  38  Pac.  92.  Proof 
of  the  corpus  delicti  does  not  necessarily 
involve  or  require  proof  that  the  crime  was 
committed  by  the  defendant;  the  proper 
order  of  evidence  is,  that  there  shall  be, 
first,  independent  proof  of  the  body  of  the 
offense:  but  a  case  should  not  be  reversed, 
merely  because  of  a  departure  from  such 
order.  People  v.  Ward,  134  Cal.  301;  66 
Pac.  372.  Although,  ordinarily,  the  corpus 
delicti  is  the  first  point  to  which  evidence 
should  be  addressed,  yet  if  it  does  not 
clearly  appear  that  the  defendant  was 
prejudiced  thereby,  a  ruling  permitting 
the  admission  in  evidence  of  the  confes- 
sions of  a  defendant,  before  proof  of  the 
corpus  delicti,  will  not  justify  a  reversal 
of  the  judgment.  People  v.  Jones,  123  Cal. 
€5;  55  Pac.  698. 

New  trial.  The  power  of  opening  up  a 
case  after  it  has  been  once  submitted,  rests 
in  the  sound  discretion  of  the  court,  and, 
as  a  general  rule,  will  not  be  revised;  but 
where  one  party  to  the  action  was  misled 
by  the  act  of  the  other,  justice  demands 
that  a  new  trial  be  granted.  Pinkham  v. 
McFarland,  5  Cal.  137.  The  bare  fact  that 
evidence  is  brought  to  the  notice  of  the 
jury  out  of  its  regular  order,  is  no  ground 
for  a  new  trial,  if  the  evidence  would  have 
been  competent  at  any  stage  of  the  trial. 
Rice  V.  Cunningham,  29  Cal.  492. 

Appeal.  It  is  always  within  the  discre- 
tion of  the  trial  court  whether  testimony 
shall  be  admitted  out  of  its  proper  order, 


and,  except  in  cases  of  manifest  abuse  of 
such  discretion,  the  ruling  of  the  court  will 
not  be  disturbed  upon  appeal.  Lick  v. 
Diaz,  37  Cal.  437;  Gordon  v.  Searing,  8  Cal. 
49;  People  v.  Brotherton,  47  Cal.  388; 
People  V.  Mayes,  113  Cal.  618;  45  Pac.  860; 
People  V.  Van  Horn,  119  Cal.  323;  51  Pac. 
538;  People  v.  Fehrenbach,  102  Cal.  394; 
36  Pac.  678;  People  v.  Donnolly,  143  Cal. 
394;  77  Pac.  177;  People  v.  Rushing,  130 
Cal.  449;  80  Am.  St.  Rep.  141;  62  Pac.  742; 
Bates  v.  Tower,  103  Cal.  404;  37  Pac.  385. 
The  refusal  of  the  court  to  reopen  a  case 
for  the  purpose  of  introducing  evidence  in 
support  of  a  plea  of  once  in  jeopardy,  is 
not  reviewable.  People  v.  Ross,  65  Cal. 
104;  3  Pac.  491.  The  action  of  the  court  in 
granting  or  refusing  an  application  to  re- 
open a  case  for  the  purpose  of  introducing 
further  proof,  is  largely  a  matter  of  dis- 
cretion, and  will  not  be  reviewed  by  the 
appellate  court,  except  under  peculiar  cir- 
cumstances, showing  an  abuse  of  discre- 
tion. Preston  v.  Sonora  Lodge,  39  Cal.  116; 
Mowry  v.  Starbuck,  4  Cal.  274;  Keys  v. 
Warner,  45  Cal.  60;  McGrath  v.  Wallace, 
85  Cal.  622;  24  Pac.  793.  Where  the  affi- 
davit upon  which  the  motion  to  reopen  the 
cause  is  made  is  far  from  being  satisfac- 
tory on  the  point  of  due  diligence  upon  the 
part  of  the  appellant,  the  action  of  the 
court  in  denying  the  motion  will  not  be 
reviewed  on  appeal.  Preston  v.  Sonora 
Lodge,  39  Cal.  116.  Where  the  defendant 
answers,  and  also  files  a  cross-complaint, 
and  both  parties  introduce  evidence  on  the 
cause  of  action  set  forth  in  the  complaint, 
and  submit  the  cause,  the  refusal  of  the 
court  to  permit  the  defendant  to  reopen 
the  cause  and  introduce  evidence  in  sup- 
port of  the  cross-complaint  will  not  be 
disturbed  on  appeal,  unless  the  bill  of  ex- 
ceptions shows  that  the  discretion  of  the 
court  was  incorrectlv  or  improvidently  exer- 
cised. Miller  v.  Sharp,  49  Cal.  233.  Where 
a  reference  is  had  to  take  an  account,  it  is 
within  the  discretion  of  the  referees  to  re- 
open the  case,  for  the  purpose  of  receiving 
additional  testimony;  and  the  exercise  of 
such  discretion,  except  in  case  of  gross 
abuse,  will  not  be  reviewed  on  appeal. 
Marziou  v.  Pioche,  10  Cal.  545. 

CODE  COMMISSIONERS'  NOTE.  Priest  v. 
Union  Canal  Co.,  6  Cal.  170;  Gordon  v.  Searing, 
8  Cal.  49;  Lisman  v.  Early,  15  Cal.  199;  Pink- 
ham  V.  McFarland,  5  Cal.  137;  Kohler  v.  Wells 
Fargo  &  Co.,  26  Cal.  606;  Doll  v.  Anderson,  27 
Cal.  248;  Ahreiis  v.  Adler,  33  Cal.  608;  Lick  v. 
Diaz,  37  Cal.  438  ;  see  §§  2045,  2050,  post. 


§  2043.  What  witnesses  may  be  excluded.  If  either  party  requires  it, 
the  .judge  may  exclude  from  the  courtroom  any  witness  of  the  adverse 
party  not  at  the  time  under  examination,  so  that  he  may  not  hear  the  testi- 
mony of  other  witnesses ;  but  a  party  to  the  action  or  proceeding  cannot  be 
SO  excluded;  and  if  a  corporation  is  a  party  thereto,  it  is  entitled  to  the 
presence  of  one  of  its  officers,  to  be  designated  by  its  attorney. 
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Exclusion  of  witnesses.    See  ante,  §  125. 

Legislation  S  2043.  1.  Enacted  March  11, 
1872,  and  tlieu  ended  with  the  words  "otlur 
witnesses,"  the  rest  of  the  section  being  added 
in  1907. 

3.  Amendment  by  Stats.  1901,  p.  256;  un- 
constitutional.    See  note  ante,  §  5. 

a.    Amended  by   Stats.   1907,  p.   734. 

Discretion  of  court.  It  is  within  the  dis- 
cretion of  the  court  to  permit  a  witness  to 
remain  in  the  courtroom  after  the  other 
witnesses  had  been  excluded.  People  v. 
Hong  Ah  Duck,  61  Cal.  387.  The  exclu- 
sion of  witnesses  from  the  courtroom  is 
within  the  discretion  of  the  court.  People 
V.  Sam  Lung,  70  Cal.  515;  11  Pac.  673.  The 
exclusion  of  the  witnesses  on  the  part  of 
the  prosecution,  on  the  motion  of  the  de- 
fendant, in  a  criminal  action,  is  not  a 
matter  of  absolute  right,  but  rests  in  the 
discretion  of  the  court;  and  the  court  does 
not  err  in  refusing  to  exclude  the  chief  of 
police  with  the  other  witnesses.  People  v. 
Garnett,  29  Cal.  622. 

Party  in  interest  should  not  be  excluded. 
A  party  in  interest,  though  not  a  party  of 
record,  should  be  allowed  to  be  present  at 
the  trial,  and  should  therefore  be  excepted 
from    an    order    excluding    witnesses    from 


the  courtroom  during  the  trial.  Chester  v. 
Bower,  55  Cal.  46. 

Relatives  of  accused  may  be  excluded. 

The  wife  and  daughters  of  the  defendant  in 
a  criminal  trial  may  properly  be  excluded, 
together  with  all  the  other  witnesses  but 
the  witness  under  examination.  People  v. 
Sprague,  53  Cal.  491. 

Result  of  witness's  disobedience  to  order 
excluding  hini.  Where  a  witness,  excluded 
by  order,  remained  in  court  and  heard  the 
evidence  of  the  other  witnesses,  there  is 
no  ground  for  depriving  the  party  of  the 
benefit  of  his  testimony:  the  witness,  in 
such  case,  may  be  punished  for  contempt. 
People  V.  Boseovitch,  20  Cal.  436. 

Reversal  for  refusal  to  exclude  witness. 
Assuming  that  a  court  may  direct  the  offi- 
cer who  is  taking  depositions  to  exclude 
other  persons  while  a  witness  is  testifying 
before  him,  an  abuse  of  discretion  must  be 
shown,  and  substantial  prejudice  must  ap- 
pear probable,  to  justify  the  reversal  of  a 
judgment  on  the  merits,  because  of  a  rul- 
ing refusing  to  direct  such  exclusion.  Lauri- 
cella  V.  Lauricella,  161  Cal.  61;  118  Pac. 
430. 

Effect  of  disobedience  of  rule  excluding  wit- 
nesses from  courtroom  during  trial.  See  note  9 
Ann.  Cas.  368. 


§  2044.  Court  may  control  mode  of  interrogation.  The  court  must  exer- 
cise a  reasonable  control  over  the  mode  of  interrogation,  so  as  to  make  it  as 
rapid,  as  distinct,  as  little  annojdng  to  the  witness,  and  as  effective  for  the 
extraction  of  the  truth,  as  may  be;  but  subject  to  this  rule,  the  parties  may 
put  such  pertinent  and  legal  questions  as  they  see  fit.  The  court,  however,  may 
stop  the  production  of  further  evidence  upon  any  particular  point  when  the 
evidence  upon  it  is  already  so  full  as  to  preclude  reasonable  doubt. 

Legislation  §  2044.     Enacted  March  11.  1873.       power,    and    it    should    have    it,    to    control 
Questioning  of  witness  by  counsel.     Coun-       ^^^^  '"O'^^^  of  examination,  provided  it  does 


sel  cannot  insert  in  a  question  a  statement 
as  having  been  made  by  the  witness,  which 
had  not  in  fact  been  made  by  him.  People 
v.  Pong  Ah  Sing,  70  Cal.  8;  11  Pac.  323. 

Court  may  control  questioning  of  wit- 
ness. It  is  not  improjier  for  the  court  to 
refuse  to  allow  an  omnibus  question  put 
to  a  witness  to  be  answered;  as,  with  re- 
spect to  occurrences,  What  part  did,  and 
what  part  didn't,  occur?  Doudell  v.  Shoo, 
20  Cal.  App.  424;  129  Pac.  478.  The  court 
may  require  counsel  to  put  an  assertion  in 
the  form  of  a  question.  People  v.  Eaton,  6 
Cal  Unrep.  906;  68  Pac.  .583.  The  useless 
repetition  of  questions  may  be  prohibited 
bv  the  court.  Doudell  v."  Shoo,  20  Cal. 
App.  424;  129  Pac.  478. 

Control  of  cross-examination.  It  is 
proper  for  the  trial  court  to  place  reason- 
able limits  upon  the  cross-examination  of 
a  witness  (People  v.  Harlan,  133  Cal.  16; 
65  Pac.  9);  and  when  protracted  to  an  un- 
reasonable extent,  the  court  may  prohibit 
its  continuance.  Reed  v.  Clark,  47  Cal.  194. 
Where  the  mode  of  cross-examination  is 
objectionable,  and  consumes  time  in  doing 
what  is  utterly  useless,  the   court   has  the 


not  trench  on  the  rights  of  the  party. 
White  V.  White,  82  Cal.  427;  7  L.  E.  A. 
799;  23  Pac.  276.  It  is  the  right  and  the 
duty  of  the  court  to  expedite  business  by 
curtailing  cross-examinations  upon  immate- 
rial and  irrelevant  matters  of  inquiry,  and 
where  it  runs  into  mere  repetitions  of  ques- 
tions already  asked.  People  v.  Rader,  136 
Cal.  253;  68  Pac.  707;  and  see  People  v. 
Currant,  116  Cal.  179;  48  Pac.  75. 

Striking  out  answer  of  witness.  The 
court  has  the  riglit,  and  it  is  its  duty,  to 
give  the  opposite  counsel  the  opportunity 
to  object  to  a  question  which  has  been  an- 
swered too  quickly,  and  to  strike  out  the 
answer  for  such  j)urpose.  Barkly  v.  Cope- 
land.  86  Cal.  48:!;  25  Pac.  1. 

Control  of  number  of  witnesses.  Upon 
a  trial  for  murder,  where  there  was  a  dis- 
agreement in  the  testimony  of  the  two 
pliysicians  who  made  the  post-mortem  ex- 
amination, and  the  issue  between  them  was 
material,  the  limitation,  by  the  court,  of  the 
defendant,  to  two  expert  witnesses  is  not 
unreasonable.  People  v.  Yokum,  118  Cal. 
437;  50  Pac.  686. 

Court  may  reopen  case  when.  The  act 
of  the  court  in  reopening  a  case,  upon  its 
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own  suggestion,  for  further  evidence,  can- 
not be  condemned,  where  it  must  be  as- 
sumed that  it  was  in  furtherance  of  a 
desire  to  reach  a  just  conclusion  upon  the 
merits.  Hohn  v.  Pauly,  11  Cal.  App.  724; 
106Pac.  266. 

Discretion  of  court.  In  the  examination 
of  witnesses,  and  the  admission  of  testi- 
mony, a  wide  margin  of  discretion  must  be 
allowed  the  trial  court,  in  order  to  accom- 
plish the  main  purpose  in  view,  that  is,  to 
elicit  the  truth.  Bernardis  v.  Allen,  136 
Cal.  7;  68Pac.  110. 

Abuse  of  discretion.  "Where  a  witness 
has  been  cross-examined  at  great  length, 
and  the  court  merely  prevents  frequent 
repetitions  of  the  same  questions,  and  the 
defendant  is  not  prevented  from  asking 
new  questions,  there  is  no  abuse  of  discre- 
tion (People  V.  Linares,  142  Cal.  17;  75 
Pac.  308) ;  nor  where  the  court  disallows 
questions  asked  of  a  witness,  upon  a  third 
cross-examination,  which  are  merely  repe- 
titions of  questions  previously  asked  of  the 
witness,  and  answered  by  him.  Casey  v. 
Leggett,  125  Cal.  664;  58  Pac.  264;  and  see 
People  v.  Rader,  136  Cal.  253;  68  Pac.  707. 

Admission  and  exclusion  of  evidence. 
Where  counsel  are  making  a  defense, 
founded  entirely  upon  technicalities,  behind 
which  there  is  little  substance,  it  is  proper 
for  the  court  to  hold  them  to  the  strictest 
letter  of  the  rule  governing  the  admission 
and  exclusion  of  testimony.  Reclamation 
District  v.  Sherman,  11  Cal.  App.  399;  105 
Pac.  277. 

Proper  request  to  witness.  To  request  a 
witness,  on  his  direct  examination,  to  state 
only  what  he  knows  about  the  matter,  is 
not  objectionable.  Hicks  v.  Riverside  Fruit 
Co.,  72'Cal.  303;  13  Pac.  873. 

Repetition  by  witnesses.  A  party  can- 
not be  allowed  to  testify  again  to  what 
he  has  already  testified  to  (Goldman  v. 
Bashore,  80  Cal.  146;  22  Pac.  82);  and 
where  there  are  numerous  parties  to  an  ac- 
tion, the  court  may  prevent  frequent  and 
apparently  useless  repetitions,  by  the  differ- 
ent parties,  of  the  same  identical  questions. 
Estate  of  Kasson,  127  Cal.  496;  59  Pac.  950. 

§  2045.  Direct  examination  and  cross-examination  defined.  The  exam- 
ination of  a  witness  by  the  party  producing  him  is  denominated  the  direct 
examination;  the  examination  of  the  same  witness,  upon  the  same  matter, 
by  the  adverse  party,  the  cross-examination.  The  direct  examination  must 
he  completed  before  the  cross-examination  begins,  unless  the  court  other- 
wise direct. 

Duty    to    answer,    and    protection    of    witness.  CODE  COMMISSIONERS'  NOTE.    See  §  2042. 

Post.  §§  2065,  2066.  ante. 

Legislation  g  2045.     Enacted  March  11,   1S72. 

§  2046.  Leading  question  defined.  A  question  which  suggests  to  the 
witness  the  answer  which  the  examining  party  desires,  is  denominated  a 
leading  or  suggestive  question.  On  a  direct  examination,  leading  questions 
are  not  allowed,  except  in  the  sound  discretion  of  the  court,  under  special 
circumstances,  making  it  appear  that  the  interests  of  justice  require  it. 


Sufficiency     of    o'bjection    to     question. 

Where  a  question  is  objectionable  from 
every  standpoint,  and  on  its  face  there 
appears  no  purpose  whatever  for  which 
the  evidence  asked  could  be  admitted,  a 
general  objection  of  irrelevancy,  incompe- 
tency, and  immateriality  is  sufficient.  Short 
V.  Frink,  151  Cal.  83;  90  Pac.  200. 

Remedy  for  objectionable  evidence.  The 
remedy  for  objectionable  evidence,  given 
in  response  to  a  question,  is  a  motion  to 
strike  out  when  it  is  disclosed,  though  the 
question  and  answer  are  embodied  in  the 
deposition  of  the  witness;  if  no  such  mo- 
tion is  made,  the  objector  is  precluded 
from  subsequentlv  complaining.  Short  v. 
Frink.  151  Cal.  83*;  90  Pac.  200. 

Error.  Where  a  witness  answers  a  ques- 
tion too  quickly  to  give  an  opportunity  for 
an  objection,  the  striking  out  of  the  an- 
swer, on  motion,  is  not  reversible  error, 
where  it  is  waived  by  subsequent  questions. 
Barkly  v.  Copeland,  86  Cal.  483;  25  Pac.  1. 
In  an  action  on  a  policy  of  fire  insurance, 
it  is  not  reversible  error  for  the  plaintiff's 
counsel,  in  questioning  a  witness,  to  use 
the  epithet  "welshing,"  in  reference  to  the 
defendant,  if  such  term  is  withdrawn. 
California  Wine  Ass'n  v.  Commercial  Union 
Fire  Ins.  Co.,  159  Cal.  49;  112  Pac.  858. 

Error  cured  how.  An  erroneous  ruling 
on  evidence  is  cured  by  subsequent  proof. 
John  Breuner  Co.  v.  King,  9  Cal.  App.  271; 
98  Pac.  1077. 

Appeal.  The  common  practice  of  illus- 
trating upon  a  wall  or  upon  a  door  in  a 
courtroom,  before  the  eyes  of  the  jury,  the 
location  of  a  bullet-mark,  is  a  matter 
within  the  discretion  of  the  trial  eonrt, 
and  the  appellate  court  will  not  interfere, 
where  no  abuse  of  discretion  is  shown. 
People  V.  Chin  Hane.  108  Cal.  597;  41  Pac. 
697. 

Right   of  court  to   limit   number  of  witnesses. 

See  notes  116  Am.  St.  Rep.  .514;  8  Ann.  Cas. 
82S;   17  Ann.  Cas.   780. 

Right  of  court  to  examine  witnesses.  See  note 
6  Ann,  Cas.  477. 

CODE  COMMISSIONERS'  NOTE.  See  §  §  2065, 
2066,  post. 
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Legislation  8  2046.     Enacted  March   11,   1872. 

Leading  questions,  what  are.  A  question 
is  not  leadiug  because  it  may  be  answered 
by  "yes"  or  "no":  a  leading  question  is  one 
that  suggests  the  answer  desired.  People 
V.  Jones,  160  Cal.  358;  117  Pac.  176.  The 
question,  asked  of  a  witness  for  the  prose- 
cution, whom  he  saw  watching  around  the 
place  of  the  homicide,  is  not  leading 
(People  V.  De  Witt,  68  Cal.  584;  10  Pac. 
212);  nor  is  the  question,  whether  the  per- 
son accused  of  murder  had  anything  in  his 
hand.  People  v.  Brown,  130  Cal.  591;  62 
Pac.  1072.  Where  the  issue  in  the  action 
was  as  to  the  soundness  of  mind  of  the  de- 
ceased, a  question  put  to  his  physician,  tes- 
tifying as  an  expert,  as  to  whether,  in  his 
opinion,  the  deceased  was  of  sound  or  un- 
sound mind,  is  not  leading  or  suggestive, 
the  witness  having  previously  testified  as 
to  conversations  with  the  deceased,  and 
having  described  his  ailments  and  physical 
condition.  Wheelock  v.  Godfrey,  100  Cal. 
578;  3.")  Pac.  317. 

Leading  questions  improper  when.  Lead- 
ing questions  are  sometimes  permissible: 
the}'  are  obnoxious,  only  when  there  is 
manifestly  an  attempt  to  put  answers,  upon 
material  matters,  in  the  mouth  of  the  wit- 
ness (People  V.  .Jones,  IGO  Cal.  358;  117 
Pac.  176;  California  Wine  Ass'n  v.  Com- 
mercial Union  Fire  Ins.  Co.,  159  Cal.  49; 
112  Pac.  858);  they  are  not  improper  to 
elicit  information  from  a  witness,  slow  of 
comprehension,  as  to  the  subject-matter 
of  examination.  California  Wine  Ass'n  v. 
Commercial  Union  Fire  Ins.  Co.,  159  Cal. 
49;  112  Pac.  858. 

Leading  questions  to  explain  answers. 
Leading  questions  may  be  jiut  by  the  prose- 
cution to  the  prosecuting  witness  for  the 
purpose  of  removing  uncertainty  as  to  what 
he  meant  by  some  of  his  answers,  his 
vocabulary  being  limited.  People  v.  Har- 
lan, 133  Cal.  16;  65  Pac.  9. 

Discretion  of  court.  The  examination  of 
a  witness,  in  the  trial  of  a  cause,  is  a 
matter  committed  to  the  sound  discretion 
of  the  court:  in  the  exercise  of  that  dis- 
cretion, leading  questions  may  be  permitted 
or  denied.  People  v.  Clary,  72  Cal.  59;  13 
Pac.  77.  The  asking  of  leading  questions 
on  direct  examination  is  within  the  control 
of  the  trial  court,  and  is  permitted  or  not, 
in  the  court's  discretion.  California  Wine 
Ass'n  v.  Commercial  Union  Fire  Ins.  Co., 
159  Cal.  49;  112  Pac.  858.  It  is  within  the 
discretion  of  the  court  to  permit  leading 
questions  to  be  put  to  the  witness  by  the 
party  calling  him  (Fox  v.  Fox,  25  Cal.  587; 

§  2047.  When  witness  may  refresh  memory  from  notes.  A  witness  is 
allowed  to  refresh  his  memory  respecting  a  fact,  by  anything  written  by 
himself,  or  under  his  direction,  at  the  time  when  the  fact  occurred,  or  im- 
mediately thereafter,  or  at  any  other  time  when  the  fact  was  fresh  in  his 
memory,  and  he  knew  that  the  same  was  correctly  stated  in  the  writing. 
But  in  such  case  the  writing  must  be  produced,  and  may  be  seen  by  the  ad- 


People  V.  Shem  Ah  Fook,  64  Cal.  380;  1 
Pac.  347;  People  v.  Fong  Ah  Sing,  70  Cal, 
8;  11  Pac.  323;  People  v.  Goldeuson,  76 
Cal.  328;  19  Pac.  161;  Smithers  v.  Fitch,  82 
Cal.  153;  22  Pac.  935);  and  a  case  will  not 
be  reversed  on  that  ground,  unless  there  is 
a  manifest  abuse  of  discretion.  White  v. 
White,  82  Cal.  427;  7  L.  R.  A.  799;  23  Pac. 
276;  Kvle  v.  Craig,  125  Cal.  107;  57  Pac. 
791;  Casey  v.  Leggett,  125  Cal.  664;  58 
Pac.  264;  People  v.  Nunley,  142  Cal.  441; 
76  Pac.  45.  In  an  action  to  recover  prop- 
erty transferred,  without  consideration,  in 
expectation  of  immediate  death,  the  allow- 
ance of  leading  questions  to  the  phj'sician 
who  attended  the  plaintiff  during  his  ill- 
ness, as  to  the  danger  of  death  at  the  time 
of  the  transfer,  is  in  the  discretion  of  the 
court.  Kyle  v.  Craig,  125  Cal.  107;  57  Pac. 
791.  It  is  not  error  to  strike  out  leading 
questions  put  to  the  witness.  Morris  v. 
Lachman,  68  Cal.  109;  8  Pac.  799;  Pacheco 
V.  Judson  Mfg.  Co.,  113  Cal.  541;  45  Pac. 
833.  The  matter  of  the  form  of  a  ques- 
tion is  in  the  discretion  of  the  trial  court. 
People  V.  Fong  Ah  Sing,  70  Cal.  8;  11  Pac. 
323.  The  motives  for  the  action  of  the 
trial  court,  in  matters  of  this  kind,  are 
often  of  a  character  that  the  printed  rec- 
ord but  poorly  discloses;  and  for  this  rea- 
son alone  a  wide  range  is  given  the  trial 
court  in  governing  the  conduct  of  attorneys 
in  the  examination  of  witnesses.  People  v. 
Brown,  130  Cal.  591 ;  62  Pac.  1072. 

Abuse  of  discretion.  In  a  criminal  prose- 
cution, it  is  not  an  abuse  of  discretion  for 
the  court  to  permit  leading  questions  to  be 
asked  on  the  direct  examination  of  a  wit- 
ness who  is  unfamiliar  with  the  English 
language,  and  who  had  previously  testified, 
in  substance,  to  the  facts  embodied  in  the 
questions.  People  v.  Clarv,  72  Cal.  59;  13 
Pac.  77. 

Error.  It  is  prejudicial  error  for  the 
judge  frequently  to  question  witnesses,  in 
the  interest  of  the  prosecution,  in  such 
leading  and  suggestive  manner  as  to  give 
the  jury  the  impression  that  he  thinks  the 
defendant  guiltv.  People  v.  Bowers,  79 
Cal.  415;  21  Pac. "752. 

New  trial.  No  abuse  of  discretion  ap- 
pearing, a  new  trial  cannot  be  granted  on 
the  ground  that  the  court  erred  in  allow- 
ing leading  questions.  Moran  v.  Abbey,  63 
Cal.  56. 

Permitting  leading  questions  as  matter  within 
discretion  of  trial  court.  See  note  17  .Vnn.  Cas. 
84  0. 

Power  of  court  to  put  leading  questions.  See 
note  57  L.  R.  A.  831. 
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verse  party,  who  may,  if  he  choose,  cross-examine  the  witness  upon  it,  and 
may  read  it  to  the  jury.  So,  also,  a  witness  may  testify  from  such  a  writ- 
ing, though  he  retain  no  recollection  of  the  particular  facts,  but  such  evi- 
dence must  be  received  with  caution. 


Inspection  of  writing  shown  to  witness.  Post, 
§  2054. 

Legislation  §  2047.     Enacted  March  11,  187a. 

Construction  of  section.  The  general 
rule  with  reference  to  the  admissibility  of 
papers  used  to  refresh  the  memory  of  a 
witness,  is,  that  he  cannot  be  permitted  to 
read  his  notes  or  memoranda  to  the  jury, 
and  that  such  notes  or  memoranda  cannot 
be  admitted  as  evidence,  in  any  sense,  to 
the  jury:  this  general  rule  seems  to  be  em- 
bodied in  the  provisions  ot  this  section,  that 
"the  adverse  party"  may  read  the  memo- 
randum to  the  jury,  and  the  witness  "may 
testify  from"  such  writing,  although  he  re- 
tains no  recollection  of  the  particular  facts. 
Eeid  V.  Reid,  73  Cal.  206;  14  Pac.  781.  A 
witness  is  required  to  rely  upon  his  recol- 
lection of  the  facts  to  which  he  is  called 
to  testify,  but,  if  necessary,  he  may  re- 
fresh his  memory  in  the  manner  prescribed 
by  this  section.  People  v.  Silvers,  6  Cal. 
App.  69;  92  Pac.  506;  People  v.  Lanterman, 
9  Cal.  App.  674;  100  Pac.  720. 

Purpose  of  reading  from  memorandum. 
The  purpose  of  reading  from  a  memoran- 
dum made  by  the  witness,  or  under  his 
direction,  is,  not  to  get  the  written  memo- 
randum before  the  jury,  but  to  refresh  the 
recollection  of  the  witness,  so  as  to  en- 
able him  the  better  to  testify  from  his  re- 
freshed memory.  People  v.  McFarlane,  138 
Cal.  481;  61  L.  R.  A.  245;  71  Pac.  568;  72 
Pac.  48. 

Memorandum  made  by  witness.  Where 
memoranda  of  the  facts  of  a  transaction 
are  made  by  a  third  party,  he  may,  in  the 
manner  prescribed  by  this  section,  use  the 
same  to  refresh  his  memory  as  to  the  facts 
stated  therein.  People  v.  Lanterman,  9  Cal. 
App.  674;  100  Pac.  720.  A  witness,  called 
by  the  prosecution  in  a  criminal  case  to 
prove  statements  made  by  the  defendant, 
may  refresh  his  memory  by  reference  to  a 
written  memorandum  made  by  him  at  the 
time,  or  soon  after  (People  v.  Cotta,  49 
Cal.  166;  People  v.  Le  Roy,  65  Cal.  613;  4 
Pac.  649) ;  and  the  record  of  a  nurse,  of 
the  events  occurring  at  the  sick-bed  of  a 
decedent,  while  she  was  present,  may  be 
consulted  to  refresh  her  memory  as  a  wit- 
ness; but  the  record  cannot  be  admitted 
independentlv  in  evidence  (Estate  of  Flint, 
100  Cal.  391;  34  Pac.  863);  and  the  in- 
ventory and  appraisement  of  an  estate  are 
admissible  as  memoranda  to  refresh  thf 
memory  of  an  appraiser,  in  whose  hand- 
writing the  inventory  was  made;  but  they 
are  not  admissible  or  competent  evidence 
to  prove  the  facts  stated  therein  (Baum  v. 
Reay,  96  Cal.  462;  29  Pac.  117);  and  a 
book-keeper,  as  a  witness,  has  a  right  to 
refer  to  the  books  kept  by  him,  to  refresh 


his  memory.  Treadwell  v.  Wells,  4  Cal. 
260.  But  a  witness  cannot  refresh  his 
memory  from  an  affidavit  previously  sworn 
to  and  subscribed  by  him  ex  parte,  unless 
it  is  shown  that  the  affidavit  was  written 
by  him,  or  under  his  direction,  at  the  time 
the  facts  occurred,  or  immediately  there- 
after, or  at  some  other  time  when  the  facts 
were  fresh  in  his  memory,  and  that  he 
knew  the  same  were  correctly  stated  iit 
the  affidavit.  Morris  v.  Lachman,  68  Cal. 
109;  8  Pac.  799. 

Memorandum  made  under  direction  of 
witness.  Although  the  memorandum  was 
not  made  bj'  the  witness,  nor  at  the  time 
of  the  occurrence,  yet  if  made  under  his 
directions  at  any  time  when  the  fact  is 
fresh  in  his  memory,  the  witness  may  be 
permitted  to  refer  thereto,  in  order  to  re- 
fresh his  memory  (Paige  v.  Carter,  64  Cal. 
489;  2  Pac.  260;  People  v.  Brown,  3  Cal. 
App.  178;  84  Pac.  670).  In  an  action 
against  the  stockholders  of  a  bank,  a 
depositor,  testifying  to  the  balance  of 
account,  may  refresh  his  memory  from  the 
passbook  as  to  deposits  made  and  amounts 
drawn  out,  where  it  appears  the  entries 
were  made  in  the  presence  of  the  witness 
and  under  his  direction,  and  that  he  knew 
at  the  time  that  the  balancce  stated  was  cor- 
rect. McGowan  v.  McDonald,  111  Cal.  57; 
52  Am.  St.  Rep.  149;  43  Pac.  418. 

Copy  of  memorandum.  A  witness  may 
be  permitted  to  refresh  his  memory  from 
the  copy  of  an  original  memorandum,  in 
his  hands,  which  he  swears  that  he  has 
compared  with  the  original  and  that  the 
same  is  an  exact  copy  of  the  original. 
People  V.  Brown,  3  Cal.  App.  178;  84  Pac. 
670. 

Copy  of  forged  instrument.  On  a  prose- 
cution for  forgery,  it  is  proper  for  a  wit- 
ness, after  the  usual  preliminary  showing, 
to  refresh  his  recollection  from  a  copy  of 
the  alleged  forged  instrument  set  out  in 
the  complaint,  where  he  has  personal  knowl- 
edge of  the  correctness  of  such  copy,  but 
not  where  he  has  not.  People  v.  Munroe,  4 
Cal.  Unrep.  66;  33  Pac.  776. 

Stenographer's  notes  on  transcript  of 
testimony  may  be  used  how.  The  official 
stenographer  of  the  court  in  which  a  trial 
for  perjury  was  had,  may  testify  as  to  the 
correctness  of  his  notes  taken  at  such  trial, 
and  may,  under  this  section,  be  allowed  to 
read  the  testimony  from  the  notes,  subject 
to  cross-examination  (People  v.  Lem  You, 
97  Cal.  224;  32  Pac.  11);  and  the  stenog- 
rapher who  took  the  testimony  of  the  de- 
fendant in  a  criminal  trial,  given  before 
the  grand  jury,  may  testify  as  to  the  tes- 
timony then  given  by  such  defendant,  and 
may   read   from   the   notes   then   taken,   in. 
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order  to  refresh  his  recollection  of  the  tes- 
timony (Peo{)le  V.  Sexton,  132  Cal.  37;  64 
Pac.  107);  and  an  official  shorthand  re- 
porter, called  to  testify  as  to  what  a  wit- 
ness on  a  former  trial  had  then  sworn  to, 
may  refresh  his  memory  by  reading  the 
shorthand  notes  of  the  testimony  of  the 
witness,  taken  by  him  on  the  trial  (Wat- 
rous  V.  Cunningham,  71  Cal.  30;  11  Pac. 
811);  and  the  shorthand  reporter  who  took 
down  the  statements  of  a  defendant  to 
the  district  attorney,  may  be  permitted  to 
read  his  transcript  of  such  statement,  and 
he  may  refer  to  the  notes  to  refresh  his 
memory.  People  v.  Ammerman,  118  Cal. 
23;  50  Pac.  15.  If  the  declarations  of  a 
testator,  made  in  a  divorce  suit,  are,  for 
any  reason,  competent  and  admissible  in 
evidence  in  a  contest  of  his  will,  they  must 
be  proved  as  declarations,  by  oral  testi- 
mony of  the  shorthand  reporter  who  heard 
them,  who  may  refresh  his  memory  from 
his  notes  taken  at  the  time.  Estate  of 
Benton,  131  Cal.  472;  63  Pac.  775.  The 
stenographer's  transcript  of  the  testimony 
in  a  civil  case,  given  by  a  party  in  a  prior 
action,  although  certified  to  by  the  stenog- 
rapher as  correct,  is  not  admissible  in  a 
subsequent  action  as  evidence  of  what  he 
said  on  the  former  trial:  it  can,  at  most, 
be  used  to  refresh  the  memory  of  the  wit- 
ness. Reid  v.  Eeid,  73  Cal.  206;  14  Pac. 
781.  The  transcript  of  the  testimony  of 
the  witness,  given  on  a  former  trial  of 
the  same  cause,  written  out  in  longhand 
from  the  notes  of  the  official  reporter,  and 
duly  certified  by  him,  may,  at  least,  be 
regarded  as  a  private  memorandum  of  the 
witness,  and  used  for  the  purpose  of  re- 
freshing his  memory.  People  v.  McFar- 
lane,  138  Cal.  481;  61  L.  R.  A.  245;  71  Pac. 
568;  72  Pac.  48;  People  v.  Durrant,  116 
Cal.  179;  48  Pac.  75.  A  witness,  on  a  trial, 
may  read  his  testimony,  taken  at  a  pre- 
liminary examination,  for  the  purpose  of 
refreshing  his  memory.  People  v.  Izlar,  8 
Cal.  App.  600;  97  Pac.  685.  The  shorthand 
reporter's  transcript  of  the  notes  taken  by 
him  at  the  examination  of  a  prosecuting 
witness  before  the  committing  magistrate, 
may  be  used  by  him  to  refresh  his  memory 
while  testifying  orally  as  to  what  occurred 
at  the  examination.  People  v.  Carty,  77 
Cal.  213;  19  Pac.  490.  A  district  attorney, 
who  directed  a  shorthand  reporter  to  take 
down  the  testimony  in  a  certain  proceed- 
ing, who  afterward  examined  the  tran- 
scription and  knew  it  to  be  correct,  may, 
where  the  official  reporter  is  dead,  refresh 
his  memory  from  such  transcription  and 
testify  in  accordance  with  his  memory, 
though  the  transcript  itself  is  not  admis- 
sible as  independent  evidence.  Carpenter 
V.  Ashley,  16  Cal.  App.  302;  116  Pac.  983. 
Where  a  witness  for  the  prosecution  tes- 
tifies at  the  trial,  upon  his  direct  exami- 
nation, at  variance  with  his  testimony  at 


the  preliminary  examination,  the  district 
attorney  may  refresh  the  memory  of  the 
witness,  by  reading  the  testimony  given 
by  him  on  the  same  subject  at  the  pre- 
liniinarv  examination.  People  v.  Durrant, 
116  Cal.  179;  48  Pac.  75.  Where  the 
deposition  of  a  party  defendant  had  not 
been  signed  by  him,  the  official  steno- 
graphic reporter,  though  not  having  a  defi- 
nite and  well-defined  recollection  of  the 
statements  made  by  such  defendant  at  the 
taking  of  the  deposition,  may  refresh  his 
recollection  at  the  trial  from  the  transcript 
of  the  notes  then  taken,  and  may  read  the 
contents  of  the  notes  to  the  court.  Bur- 
bank  v.  Dennis,  ini  (\-xl.  90;  35  Pac.  444. 

Reading  memoranda  to  jury,  and  admis- 
sion in  evidence.  The  mere  use  of  letters, 
or  other  memoranda,  whereby  the  memory 
of  a  witness  is  refreshed,  does  not  author- 
ize the  reading  of  them  to  the  jury,  nor 
their  admission  in  evidence.  Estate  of 
Packer,  164  Cal.  525;  129  Pac.  778;  People 
v.  Lanterman,  9  Cal.  App.  674;  100  Pac. 
720.  When  a  paper  is  used  to  refresh  the 
memory  of  a  witness,  the  adverse  part.v 
may  treat  it  as  evidence,  but  not  the  party 
using  it.  Estate  of  De  Laveaga,  165  Cal. 
607;  133  Pac.  307.  An  account-book  is 
admissible  in  evidence,  only  as  to  entries 
that  are  the  proper  subjects  of  a  book- 
account.  Batcheller  v.  Whittier,  12  Cal. 
App.  262;  107  Pac.  141. 

Error  in  admitting  testimony.  It  is 
error  to  permit  the  cashier  of  a  bank  to 
testify  what  the  books  showed  on  a  cer- 
tain date,  where  he  has  no  personal  knowl- 
edge on  the  subject.  Ah  Tong  v.  Earle 
Fruit  Co.,  112  Cal.  679;  45  Pac.  7.  It  is 
an  objectionable  mode  of  proving  the  con- 
tents of  a  writing,  where  the  plaintiff,  as 
a  witness,  having  before  him  one  of  his 
books  of  account,  open  at  the  account  of 
the  defendant,  testified  that  he  sold  and 
delivered  certain  goods  to  the  defendant, 
when  he  did  not  sell  or  deliver  the  goods 
in  person:  but,  the  account  itself  being  in 
evidence,  the  error  is  immaterial.  Carroll 
V.  Storck,  57  Cal.  366.  Where  passages 
from  the  testimony  of  a  witness  at  the 
preliminary  examination  were  permitted 
to  be  read  by  the  district  attorney,  in 
order  to  refresh  the  memory'  of  the  wit- 
ness, the  ruling,  if  erroneous,  is  harmless, 
where  the  accused  could  not  be  prejudiced 
bv  the  reading.  People  v.  Majoine,  144 
Cal.  303;  77  Pac.  952. 

Use  of  memoranda  to  refresh  memory.  See 
note   98    Am.    Deo.    619. 

Use  of  memorandum  while  testifying.  .See  note 
35  Am.  Kip-  56. 

Right  of  opposite  party  to  inspect  memoran- 
dum or  paper  used  by  witness  to  refresh  mem- 
ory. See  notes  9  Ann.  Cas.  560;  22  L.  R.  A. 
(N.    S.)    703. 

Right  of  witness  to  refresh  his  memory  from 
published  statement  or  report  made  by  him  in- 
stead of  from  original  memorandum.  See  note 
Ann.    Cas.   1913B,    582. 
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§  2048.  Cross-examination,  as  to  what.  The  opposite  party  may  cross- 
examine  the  witness  as  to  any  facts  stated  in  his  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading  questions,  but  if  he 
examine  him  as  to  other  matters,  such  examination  is  to  be  subject  to  the 
same  rules  as  a  direct  examination. 

lagher,  100  Cal.  466;  35  Pac.  80.  Where 
two  are  charged  with  the  same  crime,  and 
one  of  the  co-defendants,  after  having 
pleaded  guilty,  takes  the  witness-stand  to 
assist  in  convicting  his  co-defendant,  a 
wiile  range  of  cross-examination  should  be 
allowed,  particularly  if  the  witness  has 
been  promised  complete  immunity.  People 
V.  Schmitz,  7  Cal.  App.  330;  15  L.  E.  A. 
(N.  S.)  717;  94  Pac.  407. 

Discretion  of  court.  The  scope  within 
which  cross-examination  is  to  be  confined, 
and  the  time  requisite  therefor,  are,  sub- 
ject to  certain  well-defined  rules,  largely 
within  the  discretion  of  the  trial  court. 
Sandell  v.  Sherman,  107  Cal.  391;  40  Pac. 
493.  In  the  cross-examination  of  an  ad- 
verse witness,  who  betrays  an  evident 
bias  for  the  party  calling  him,  or  on  the 
examination  in  chief  of  a  reluctant  wit- 
ness called  by  the  party  himself,  the  court 
should  exercise  a  sound  discretion  in  prop- 
erly relaxing  the  rule,  to  promote  the  ends 
of  justice.  Brumagim  v.  Bradshaw,  39  Cal. 
24.  The  extent  of  cross-examination  is  a 
matter  within  the  sound  discretion  of  the 
trial  court  (Gallatin  v.  Corning  Irrigation 
Co.,  163  Cal.  405;  Ann.  Cas.  1914A,  74;  126 
Pac.  864);  and  the  court,  in  the  exercise 
of  a  sound  discretion,  has  the  power  to 
confine  the  cross-examination  of  witnesses 
within  reasonable  limits,  in  proper  cases. 
Reed  v.  Clark,  47  Cal.  194;  Estate  of  Dol- 
beer,  149  Cal.  227;  9  Ann.  Cas.  795;  86  Pac. 
695;  Gallatin  v.  Corning  Irrigation  Co.,  163 
Cal.  405;  Ann.  Cas.  1914A,  74;  126  Pac. 
864.  In  the  examination  of  witnesses  for 
the  purpose  of  showing  motive,  interest,  or 
prejudice,  or  in  rebutting  the  imputation 
of  giving  testimony  from  some  unworthy 
motive,  much  is  necessarily  left  to  the  dis- 
cretion of  the  trial  court.  Smith  v.  Whit- 
tier,  95  Cal.  279;  30  Pac.  529.  Where  a 
witness,  called  by  the  people,  in  a  crimi- 
nal case,  testifies,  upon  his  cross-examina- 
tion, that  he  is  held  in  jail,  charged  with 
a  criminal  offense,  and,  for  the  purpose  of 
affecting  his  credibility,  is  asked  further, 
if  he  is  not  so  held  on  a  charge  of  house- 
breaking, it  is  within  the  discretion  of 
the  court  either  to  overrule  or  to  sustain 
an  objection  to  the  question:  he  is  asked 
merely  if  he  has  been  charged  with  the 
offense,  a  mere  collateral  matter,  relating 
only  to  his  credibility  (People  v.  Ah  Who, 
49  Cal.  32) ;  and  where  a  witness  has  been 
exhaustively  cross-examined  upon  a  par- 
ticular point,  it  is  not  an  abuse  of  dis- 
cretion for  the  court  to  excuse  him  from 
further  cross-examination,  in  the  absence 
of  any  suggestion  from  counsel  conducting 


Stopping  further  testimony.    Ante,  §  2044. 
Legislation  S  2048.     Enacted  March   11,   1873. 

Purpose  of  cross-examination,  improper 
when.     A    witness    cannot   be    cross-exam- 
ined as  to  any  fact  which  is  collateral  and 
irrelevant  to  the  issue,  merely  for  the  pur- 
pose  of   eliciting   something   to   be   contra- 
dicted by  other  evidence  if  he  should  deny 
it,  thereby  to  discredit  his  testimony.    Peo- 
])le  V.  Chin  Mook  Sow,  51  Cal.  597;  People 
v.    McKeller,   53    Cal.   65;    People   v.   Bell, 
r.3  Cal.  119;  Pierce  v.  Schaden,  59  Cal.  540 
People  V.  Dye,   75  Cal.   108;   16  Pac.   537 
Evans  v.  De  Lav,  81  Cal.  103;  22  Pac.  408 
People  v.  Tiley,^  84  Cal.  651;  24  Pac.  290 
.lones  V.  Duchow,  87  Cal.  109;  23  Pac.  371 
25    Pac.   256;    Buckley   v.    Silverberg,    113 
Cal.  673;  45  Pac.  804;  Trabing  v.  Califor- 
nia Navigation  etc.  Co.,   121   Cal.   137;   53 
Pac.  644. 

Value  of  cross-examination.  The  value 
of  an  effective  cross-examination  as  a 
means  of  showing  the  incompetency  of  a 
witness  or  his  lack  of  integrity,  and  the 
true  value  of  his  testimony,  can  hardly 
be  overestimated;  and  this  is  true,  in  a 
special  sense,  as  to  expert  testimony,  where 
the  party  may  choose  from  the  body  of  a 
profession  those  whose  opinions  are  most 
favorable.  Fisher  v.  Southern  Pacific  R.  R. 
Co.,  89  Cal.  399;  26  Pac.  894. 

Objection  to  competency  before  cross- 
examination.  Where  the  interest  of  a  wit- 
ness is  disclosed  during  the  examination 
in  chief,  an  objection  to  his  competency 
must  be  taken  before  the  cross-examina- 
tion: the  opposing  party  cannot  take  the 
chances  of  a  cross-examination,  and  then 
move  to  strike  out.  Brooks  v.  Crosby,  22 
Cal.  42. 

Liberality  in  allowing  cross-examination. 
Great  liberality  is  properly  extended,  and 
wisely  exercised,  upon  cross-examination, 
for  the  purpose  of  testing  the  knowledge, 
judgment,  or  bias  of  a  witness  (People  v. 
Westlake,  124  Cal.  452;  57  Pac.  465);  and 
extreme  liberality  is  allowed  where  the 
witness  is  a  party  to  the  suit  (Neal  v. 
Neal,  58  Cal.  287);  and  the  cross-examina- 
tion of  the  party  should  be  allowed  a  lib- 
eral range,  touching  all  matters  testified 
to  in  chief,  or  tending  to  test  the  temper, 
bias,  motives,  intelligence,  accuracy,  credi- 
bility, or  means  of  knowledge  of  the  wit- 
ness. McFaddon  v.  Santa  Ana  etc.  Ry. 
Co.,  87  Cal.  464;  11  L.  R.  A.  252;  25  Pac. 
G81.  The  right  of  cross-examination  af- 
fords the  most  effective  moile  of  testing 
the  accuracy  or  credibility  of  a  witness, 
and  should  not  be  restricted  beyond  the  re- 
quirements of  -the  statute.    People  v.  Gal- 
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the  examination  that  he  wished  to  cross- 
examine  the  witness  upon  other  points. 
Sandell  v.  Sherman,  107  Cal.  391;  40  Pae. 
493.  The  discretion  of  the  trial  court  in 
allowing  questions  to  be  put  upon  cross- 
examination  should  not  be  impugned,  ex- 
cept for  abuse.  Santa  Ana  v.  Harlin,  99 
Cal.  o3S;  34  Pac.  224.  The  cross-exami- 
nation must  be  left  to  the  discretion  of 
The  judge,  and  his  ruling  cannot  be  re- 
garded as  erroneous,  where  both  sides  of 
the  case  are  fouudetl  upon  the  same  or 
cognate  facts.  Thornton  v.  Hook,  36  Cal. 
223. 

Matters  testified  to  in  chief.  An  in- 
quiry into  matters  testified  to  in  chief  is 
proper  cross-examination.  Gjurieh  v.  Fieg, 
164  Cal.  429;  129  Pac.  464;  Estate  of  Pur- 
cell,  164  Cal.  300;  128  Pac.  932;  People  v. 
Manasse,  153  Cal  10;  94  Pac.  92;  People 
V.  Silva,  20  Cal.  App.  120;  12S  P:ic.  348. 
The  proper  limits  of  cross-examination  are 
determined  by  the  scojje  of  the  direct  ex- 
amination; and  so  long  as  the  cross-exami- 
nation is  limited  to  the  subject-matter  of 
the  direct  examination,  it  is  allowable. 
People  V.  Buckle}',  143  Cal.  375;  77  Pac. 
169.  Although  the  cross-examination  of 
the  defendant  in  a  criminal  case  must  bo 
limited  to  subjects  testified  to  by  him  on 
direct  examination,  yet  within  the  limits 
of  such  subjects  he  may  be  asked  any 
questions  tending  to  shake  the  effect  of 
his  direct  testimony.  People  v.  Manasse, 
153  Cal.  10;  94  Pac.  92.  Where  the  ex- 
amination in  chief  involved  the  payment 
of  installments  on  a  purchase  of  property, 
it  is  legitimate  cross-examination  to  in- 
quire as  to  such  payments,  and  the  mat- 
ters connected  therewith  and  explanatory 
thereof.  Womble  v.  Wilbur,  3  Cal.  App. 
535;  86  Pac.  916. 

Matters  not  stated  in  direct  examina- 
tion. A  witness  cannot  be  cross-examined, 
except  in  reference  to  matters  concerning 
which  he  has  been  examined  in  chief 
(Thornburgh  v.  Hand,  7  Cal.  554;  Ait  ken 
V.  Mendenhall,  25  Cal.  212;  McFadden  v. 
Mitchell,  61  Cal.  148;  Verdelli  v.  Gray's 
Harbor  Commercial  Co.,  115  Cal.  517;  47 
Pac.  364;  Chieo  Bridge  Co.  v.  Sacramento 
Transportation  Co.,  123  Cal.  178;  55  Pac. 
780;  People  v.  Donnelly,  143  Cal.  394;  77 
Pac.  177):  it  is  improper  cross-examination 
to  make  inquiry  as  to  matters  not  testified 
to  in  chief  (People  v.  Peterson,  17  Cal. 
App.  734;  121  Pac.  703);  and  evidence 
offered  upon  the  cross-examination  of  a 
witness,  not  in  explanation  of  anything 
called  out  on  the  direct  examination,  is 
not  proper.  People  v.  Louie  Foo,  112  Cal. 
17;  44  Pac.  453;  Wetherbee  v.  Dunn,  32 
Cal.  106.  Upon  the  cross-examination  of 
the  plaintiff's  witnesses,  matters  not  tes- 
tified to  in  chief,  the  object  of  which  is 
to  draw  out  facts  which  are  matters  of 
defense,  cannot  be  allowed.  Story  v.  Ni- 
4iffer,  146  Cal.  549;  80  Pac.  692.  A  party 
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has  no  right  to  cross-examine  a  witness, 
except  as  to  facts  and  circumstances  con- 
nected with  the  matter  stated  in  his  di- 
rect examination:  if  the  party  wishes  to 
examine  upon  other  matters,  he  has  the 
opportunity  of  making  the  witness  his 
own,  and  calling  him  as  such  ui)on  the 
trial.  Landsberger  v.  Gorham,  5  Cal.  450. 
Where,  in  an  action  to  recover  the  pur- 
chase price  of  a  crop  of  fruit,  the  defend- 
ant claiming  an  implied  warranty,  the 
plaintiff,  on  his  examination  in  chief,  not 
having  been  asked  as  to  the  condition  of 
the  fruit,  cannot,  on  cross-examination,  be 
asked  whether  some  of  the  fruit  had  not 
been  softened  by  rain  followed  by  hot 
weather.  Bill  v.  Fuller,  146  Cal.  50;  79 
Pac.  592.  Where  a  witness  for  the  prose- 
cution in  a  criminal  trial  is  abandoned  by 
the  district  attorney  before  he  has  pro- 
ceeded far  in  his  testimony,  owing  to  a 
lack  of  confidence  in  its  truth,  and  to  dis- 
satisfaction and  surprise,  the  examination 
of  the  witness,  on  the  part  of  the  defend- 
ant, should  be  confined,  at  that  stage  of 
the  trial,  to  a  cross-examination  as  to  the 
matter  elicited  from  her  on  her  direct  ex- 
amination by  the  district  attorney.  Peo- 
ple v.  Miller,  33  Cal.  99.  The  defendant 
in  a  criminal  prosecution,  who  becomes  a 
witness  in  his  own  behalf,  cannot  be  cross- 
examined  as  to  any  facts  or  matters  not 
testified  to  by  him  on  his  examination  in 
chief.  People  v.  O'Brien,  66  Cal.  602;  6 
Pac.  695.  Upon  the  contest  of  an  elec- 
tion, under  the  Purity  of  Elections  Law, 
where  the  defendant  testified  as  to  cer- 
tain designated  items  of  expenditure,  he 
cannot,  upon  cross-examination,  be  asked 
about  other  alleged  illegal  expenditures. 
Bradley  v.  Clark,  133  Cal.  196;  65  Pac.  395. 
Where  a  witness  has  not  given  any  tes- 
timony with  respect  to  the  consideration 
of  a  note,  he  cannot  be  asked,  on  cross- 
examination,  any  question  to  show  that 
the  note  was  without  consideration  (Bralv 
V.  Henry,  77  Cal.  324;  19  Pac.  529);  and 
where  a  defendant  accused  of  libel,  upon 
being  called  as  a  witness  for  the  plaintiff, 
is  not  asked  anything  in  regard  to  the 
truth  of  the  alleged  libel,  he  cannot  be 
asked,  upon  cross-examination,  any  ques- 
tion in  regard  to  its  truth  (Tonini  v.  Ce- 
vasco,  114  Cal.  266;  46  Pac.  103);  and 
where  a  witness  testifies  that  a  piece  of 
land  was  assessed  for  taxes,  it  is  not 
proper,  upon  cross-examination,  to  ask  him 
the  usual  way  of  selling  property  for 
taxes,  or  whether  another  piece  of  land 
was  sold  for  taxes.  Wetherbee  v.  Dunn, 
32  Cal.  106.  Witnesses,  under  the  general 
rule,  can,  for  various  purposes,  be  cross- 
examined  concerning  matters  as  to  which 
they  had  not  been  examined  in  chief. 
Peo'ple  V.  Crowley,  100  Cal.  478;  35  Pac. 
84.  Where  the  plain  object  of  the  direct 
examination  of  a  defendant  in  a  trial  for 
murder  was  to  show  that  he  was  peaceable 
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and  industrious,  and  had  not  been  accused 
of  crime,  nor  had  trouble  with  the  authori- 
ties, except  in  the  single  case  of  a  small 
fine  for  disturbing  the  peace,  it  is  proper, 
upon  his  cross-examination,  to  show  that 
he  had  been  arrested  for  other  misde- 
meanors. People  V.  Buckley,  143  Cal.  375; 
77Pac.  169. 

Matters  outside  of  issues.  Matters  en- 
tirely foreign  to  the  issue  under  investiga- 
tion, and  which,  under  any  aspect  of  the 
case,  could  not  shed  any  light  upon  it,  are 
not  within  the  limits  of  cross-examina- 
tion. People  V.  Thomson,  92  Cal.  506;  28 
Pac.  589.  Upon  the  trial  of  a  defendant 
charged  with  arson  of  a  building  occupied 
by  him,  the  personal  property  in  which 
had  been  insured  for  five  hundred  dollars, 
but  was  not  injured,  a  witness  for  the 
prosecution,  who  testified  that,  a  few  days 
after  the  fire,  he  purchased  the  personal 
property  for  fifty  dollars,  cannot,  upon 
cross-examination,  be  asked  what  its  origi- 
nal value  was.  People  v.  Helwig,  146  Cal. 
601;  80  Pac.  1030.  In  an  action  to  recover 
the  purchase  price  of  fruit,  under  a  con- 
tract providing  for  its  delivery  from  the 
orchard  when  wanted  by  the  purchaser, 
where  no  issue  is  involved  in  the  case  as 
to  the  care  given  to  the  orchard  by  the 
plaintiff,  the  defendant  cannot  cross-ex- 
amine the  plaintiff  on  that  subject.  Bill 
v.  Fuller,  146  Cal.  50;  79  Pac.  592.  Where, 
in  a  trial  for  murder,  the  theory  of  the 
prosecution  was  that  the  crime  was  com- 
mitted in  pursuance  of  a  conspiracy  of  the 
defendant  and  others  to  escape  from  the 
state  prison,  a  question  asked  by  the  de- 
fendant's counsel,  on  the  cross-examina- 
tion of  a  witness,  a  convict,  whether,  if 
he  was  a  stool-pigeon,  he  would  be  in  the 
good  graces  of  the  officers,  is  properly  re- 
jected as  irrelevant  and  calling  for  the 
conclusion  or  opinion  of  the  witness.  Peo- 
ple V.  Murphy,  146  Cal.  502;  80  Pac.  709. 
In  an  action  upon  a  promissory  note,  it 
cannot  be  shown,  upon  cross-examination, 
that  the  plaintiff  is  not  the  owner  of  the 
note,  where  his  ownership  is  admitted  by 
the  answer.  Braly  v.  Henry,  77  Cal.  324; 
19  Pac.  529. 

Proving  case  by  cross-examination.  The 
defendant  cannot,  upon  the  cross-examina- 
tion of  the  plaintiff,  offer  proof  of  affirma- 
tive matter  set  up  in  his  answer.  Haines 
V.  Snedigar,  110  Cal.  18;  42  Pac.  462. 
Where  the  defendant,  upon  the  cross-ex- 
amination of  the  plaintiff's  witness,  sim- 
ply aims  to  disprove  the  very  case  the 
witness  himself  has  made,  the  rule  of  ex- 
cluding such  evidence  until  the  defend- 
ant opens  has  no  application.  Jackson  v. 
l''eather  River  etc.  Water  Co.,  14  Cal.  18. 
Where  the  plaintiff  sets  up  his  right  to 
property,  by  virtue  of  a  conveyance  shown, 
by  the  testimony  of  a  witness,  to  be  a 
mortgage,  the  defendant,  upon  cross-exami- 
nation, may   show  that  the   mortgage  has 


been  satisfied.    Chenery  v.  Palmer,  5  Cal. 
131. 

Competency  and  credibility  of  witness, 
and  relationship  to  party.  The  witness, 
upon  cross-examination,  may  be  sifted  as 
to  every  fact  touching  the  matters  as  to 
which  he  testifies,  so  that  his  temper, 
leanings,  relations  to  the  parties  and  the 
cause,  his  intelligence,  the  accuracy  of  his 
memory,  his  disposition  to  tell  the  truth, 
his  means  of  knowledge,  his  general  and 
particular  acquaintance  with  the  subject- 
matter,  may  be  tested.  .Jackson  v.  Feather 
River  etc.  Water  Co.,  14  Cal.  18;  Harper 
V.  Lamping,  33  Cal.  641.  On  cross-exami- 
nation, a  considerable  degree  of  latitude 
is  permitted,  for  the  purpose  of  testing 
the  memory,  the  bias,  the  accuracy,  the 
credibility,  the  fairness,  or  the  sincerity 
of  the  witness.  People  v.  Manasse,  153 
Cal.  10;  94  Pac.  92;  California  Wine  Ass'n 
v.  Commercial  Union  Fire  Ins.  Co.,  159  Cal. 
49;  112  Pac.  858;  Kimball  v.  Northern 
Electric  Co.,  159  Cal.  225;  113  Pac.  156. 
The  competency  of  witnesses  to  testify,  as 
well  as  their  knowledge  of  the  subject,  are 
open  to  the  cross-examination  of  the  oppo- 
site party.  Heinlen  v.  Heilbron,  97  Cal. 
101;  31  Pac.  838.  Where  a  hostile  wit- 
ness testifies  to  material  matters  extend- 
ing over  a  long  period  of  time,  of  so 
remarkable  a  character  as  to  excite  sus- 
picion of  his  veracity,  a  liberal  allowance 
should  be  given,  upon  cross-examination,  to 
test  his  intelligence,  accuracy  of  memory, 
disposition  to  tell  the  truth,  his  bias,  re- 
lation to  the  parties,  interest,  and  motives; 
and  a  refusal  to  allow  a  reasonable  exami- 
nation of  such  a  witness  is  ground  of  re- 
versal. Estate  of  Kasson,  127  Cal.  496; 
59  Pac.  950.  Where,  in  an  action  for 
divorce  against  a  wife,  a  witness  for  the 
defendant  had  denied  improper  intimacy 
with  her,  it  is  proper,  on  his  cross-exami- 
nation, to  interrogate  him  as  to  his  con- 
duct with  her  while  traveling  together, 
and  as  to  their  intimacy,  since  the  com- 
mencement of  the  suit,  for  the  purpose 
of  affecting  the  credit  of  the  witness,  and 
of  enabling  the  jury  to  see  how  these 
things  might  affect  his  evidence.  Fuller 
V.  Fuller,  17  Cal.  605.  It  is  proper,  in 
order  to  test  the  accuracy  of  the  recollec- 
tion or  knowledge  of  a  witness,  to  cross- 
examine  him  concerning  matters  which 
will  aid  in  determining  how  much  knowl- 
edge he  actually  possesses  as  to  the  mat- 
ters testified  to  in  chief.  Davis  v.  Cali* 
fornia  Powder  Works,  84  Cal.  617;  24  Pac. 
387.  Any  question,  upon  the  cross-exami- 
nation of  a  witness,  having  a  bearing,  di- 
rectly or  indirectly,  upon  any  portion  of 
his  testimony  in  chief,  or  which  tests  his 
credibility,  knowledge,  or  recollection  with 
reference  thereto,  is  competent.  Sharp  v. 
Hoffman,  79  Cal.  404;  21  Pac.  846.  Where 
a  dofcndaTit  had  testified  that  his  signa- 
ture to  the  instrument  in  controversy  was 
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a  forgery,  he  may  be  asked,  on  cross-ex- 
amination, with  reference  to  another  docu- 
ineut,  purported  to  have  been  signed  by 
him,  and  which  had  been  used  in  the  case 
for  comparison,  whether  his  signature  to 
that  is  genuine.  Neal  v.  Neal,  58  Cal.  287. 
Where  a  defendant,  accused  of  grand  lar- 
ceny, in  stealing  a  horse,  testifies  in  his 
own  behalf,  and  attempts  to  exj)lain  his 
possession  of  the  horse  as  having  been  in- 
nocently purchased  from  a  person  named, 
he  may,  upon  his  cross-examination,  be 
asked  as  to  his  knowledge  of  the  where- 
abouts of  such  person,  and  whether  he  had 
made  any  effort  to  procure  his  attendance 
to  testify  in  corroboration  of  his  state- 
ment. People  V.  Cline,  83  Cal.  374;  23  Pac. 
391.  Where  a  witness  for  the  prosecution, 
in  a  trial  for  an  assault  with  intent  to 
commit  murder,  testifies  that  he  was  near 
and  saw  the  defendant  shoot  the  prosecu- 
tor, he  may  be  asked,  on  cross-examina- 
tion, for  the  purpose  of  testing  his  credi- 
bility, whether  he  did  not,  soon  after,  ask 
■the  prosecutor  whether  the  defendant  had 
shot  at  him.  People  v.  Bullard,  51  Cal. 
551.  A  witness  may  be  asked,  on  cross- 
examination,  whether  he  had  not,  on  a 
previous  occasion,  made  a  collateral  agree- 
ment with  or  proposition  to  another  party, 
for  a  consideration,  to  suppress  the  very 
evidence  he  had  given  in  the  case.  Bark- 
ly  V.  Copeland,  86  Cal.  483;  25  Pac.  1. 
A  defendant  in  a  criminal  prosecution, 
upon  his  cross-examination,  may,  after  be- 
ing asked  his  true  name,  be  asked  if  he 
has  not  been  known  by  several  other 
names,  in  order  to  discredit  his  testimony. 
People  V.  Meyer,  75  Cal.  383;  17  Pac.  431. 
Where  the  husband  of  the  plaintiff,  in  an 
action  to  recover  property,  testified  that 
he  managed  such  property  as  her  agent, 
the  piroperty  having  been  attached,  at  the 
suit  of  another,  as  the  property  of  the 
witness,  it  is  proper  to  ask  him,  upon 
cross-examination,  what  the  understanding 
was  between  himself  and  the  attaching 
creditor,  relative  to  attaching  the  prop- 
erty, just  previous  to  the  commencement 
of  the  attachment  suit.  Steinburg  v. 
Meany,  53  Cal.  425.  Where  a  witness, 
upon  a  trial  for  perjury,  alleged  to  have 
been  committed  during  a  trial  for  murder, 
testified  that  he  was  present  at  the  mur- 
der and  saw  the  deceased  shot,  that  he  was 
not  a  witness  at  the  first  trial  of  the  per- 
son charged  with  the  murder,  and  had  told 
no  one  what  he  knew  of  the  murder  until, 
during  the  second  trial  of  the  accused,  he 
was  approached  in  the  street  and  taken 
to  the  district  attorney's  office,  it  is  proper 
to  ask  the  witness,  on  cross-examination, 
who  it  was  that  took  him  to  the  district 
attorney's  office,  so  as  to  explain  his  sus- 
jiicious  conduct  in  testifying  at  so  late  a 
time.  People  v.  Lem  You,  97  Cal.  224;  32 
Pac.  11.  Where  a  witness  in  a  murder 
trial  had  been  a  juror  at  the  coroner's  in- 


quest, the  verdict  at  which  was  premedi- 
tated murder,  and  he  had  given  testimony 
at  the  trial  tending  to  rebut  any  pre- 
sumption of  premeditated  murder,  he  may 
properly  be  asked,  on  cross-examination, 
as  to  his  action  as  a  juror  at  the  inquest. 
People  v.  Eader,  136  Cal.  253;  68  Pac.  707. 
A  witness  cannot  be  impeached  by  the  in- 
dependent evidence  of  another  witness, 
that  he  is  a  jjcrson  of  weak  memory:  his 
memory  can  be  impeached  only  by  cross- 
examination,  if  he  is  not  afTccted  by  men- 
tal derangement.  Ah  Tong  v.  Earle  Fruit 
Co.,  112  Cal.  679;  45  Pac.  7.  The  rule 
formulated  in  this  section  admits  the  put- 
ting of  any  questions,  properly  framed,  for 
the  purpose  of  testing  the  memory  of  the 
witness,  his  means  of  knowledge,  his  accu- 
racy, his  bias,  or  his  credibility;  but  it 
would  have  no  meaning,  and  would  afford 
no  protection,  if  a  hostile  witness,  called 
to  a  particular  matter,  could,  in  order  to 
test  his  memory,  etc.,  be  fully  examined 
by  the  adverse  party  upon  other  and  dis- 
tinct features  of  the  case,  under  the  claim 
and  under  the  ruling  that  he  was  being 
cross-examined  upon  matters  called  out  in 
chief.  People  v.  Padilla,  143  Cal.  158;  76 
Pac.  889.  Where  a  witness  for  the  de- 
fense, on  a  trial  for  murder,  who  was 
called  to  corroborate  a  theory  of  suicide 
by  the  deceased,  had  testified  that,  after 
the  homicide,  he  saw  a  hat  lying  on  the 
body  of  the  deceased,  and  that  it  was 
powder-marked,  it  is  proper  for  the  prose- 
cution, on  cross-examination,  in  order  to 
show  that  the  witness  was  no  judge  of 
powder-marks,  to  exhibit  to  the  jury  the 
marks  on  any  hat  thought  by  the  witness 
to  be  powder-marked,  though  neither  iden- 
tified nor  offered  in  evidence.  People  v. 
Smith,  134  Cal.  453;  66  Pac.  669.  The 
plaintiff,  in  an  action  for  negligence,  may 
be  asked,  upon  cross-examination,  ques- 
tions directed  to  show  that,  prior  to  the 
injury,  he  was  familiar  with  the  place 
where  it  occurred,  and  knew  of  the  obvi- 
ous danger.  McGraw  v.  Friend  &  Terrv 
Lumber  Co.,  133  Cal.  589;  65  Pac.  1051. 
Where  a  witness  for  the  defendant  testi- 
fied that  he  heard  of  the  prosecuting  wit- 
ness being  robbed  on  a  certain  date,  he 
may  be  asked,  upon  cross-examination, 
how  he  knew  he  was  robbed  at  that  time. 
People  V.  Patterson,  124  Cal.  102;  56  Pac. 
882.  Where,  in  an  action  for  injuries,  a 
witness  for  the  defendant  testified  to  the 
rate  of  speed  of  the  car  causing  the  in- 
juries, he  may  be  asked,  upon  cross-exam- 
ination, as  to  the  distance  between  the 
termini  of  the  road,  and  the  schedule  time 
for  that  run:  such  questions,  being  prelim- 
inary, cannot  be  prejudicial  to  the  defend- 
ant. Cook  V.  Los  Angeles  etc.  Electric  Ey. 
Co.,  134  Cal.  279;  66  Pac.  306.  Where  a 
witness  is  a  very  material  one  for  the 
party  introducing  him,  and  has  been  inti- 
mately associated  with  him  in  relation  to 
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the  matters  in  the  suit,  his  testimony  may 
be  tested,  on  cross-examination,  by  any 
questions  calculated  to  illustrate  his  atti- 
tude to  the  parties,  even  if  they  do  not, 
strictly  speaking,  constitute  cross-examina- 
tion. Harper  v.  Lamping,  33  Cal.  641.  It 
is  permissible,  in  a  criminal  prosecution, 
upon  cross-examination,  to  show  the  fact 
of  relationship,  fraternal  or  otherwise,  ex- 
isting between  the  witness  and  the  party 
in  whose  interest  he  is  called,  as  tending 
to  affect  his  credibility.  People  v.  Cowan, 
1  Cal.  App.  411;  82  Pac.  339.  The  rela- 
tionship of  a  witness  to  the  defendant,  as 
to  other  and  independent  transactions,  not 
involved  in  the  case  on  trial,  cannot  be  in- 
quired into  upon  his  cross-examination. 
People  V.  McLean,  135  Cal.  306;  67  Pac. 
770. 

Interest  or  bias.  A  witness  for  the 
prosecution,  on  a  trial  for  murder,  may  be 
tested,  on  cross-examination,  as  to  his 
animus:  to  investigate  just  such  matters 
is  one  of  the  best  reasons  for  allowing 
cross-examinations.  People  v.  Worthing- 
ton,  105  Cal.  166;  38  Pac.  689.  An  oppor- 
tunity is  afforded,  upon  cross-examination, 
to  bring  out  the  situation  of  the  witness 
with  respect  to  the  parties  to  the  litigation 
and  to  the  subject,  his  interest,  motives, 
inclination,  prejudices.  People  v.  Furtado, 
37  Cal.  345.  Motive  and  interest  may 
properly  be  shown  on  cross-examination 
(Van  Valkenburgh  v.  Oldham,  12  Cal.  App. 
572;  108  Pac.  42;  People  v.  Mitchell,  5  Cal. 
App.  45;  89  Pac.  853);  and  where  a  wit- 
ness is  examined  on  his  voir  dire  as  to  his 
interest  in  the  event  of  the  suit,  he  may 
be  cross-examined  as  to  such  interest. 
Beach  v.  Covilland,  2  Cal.  237.  Upon 
cross-examination,  the  state  of  mind  of  a 
witness  as  to  his  bias  or  prejudice,  his 
interests  involved,  and  his  hostility  to  or 
friendship  for  the  parties,  are  always 
proper  matters  for  investigation  by  the 
adverse  party.  People  v.  Thomson,  92  Cal. 
506;  28  Pac.  589.  A  city  marshal,  who  had 
arrested  the  defendant  for  a  breach  of 
the  peace,  may  be  asked,  upon  his  cross- 
exanii:iation,  whether  he  had  not  visited 
the  defendant  in  jail  for  the  purpose  of 
securing  a  confession  from  him,  in  order 
to  show  the  bias  of  the  marshal  as  a  wit- 
ness. People  V.  Nihell,  144  Cal.  200;  77 
Pac.  916.  A  witness  for  the  defendant 
in  a  criminal  case  may,  on  cross-examina- 
tion, be  asked  if  he  had  not  attempted 
to  bribe  certain  other  witnesses  to  give 
false  testimony  in  the  interest  of  the  de- 
fendant, for  the  purpose  of  showing  his 
bias  and  partisanship.  People  v.  Wong 
Chuey,  117  Cal.  624;  49  Pac.  833.  Where 
a  witness  had  testified  favorably  towards 
the  defendant,  it  is  proper  to  ask  him,  on 
cross-examination,  whether  he  had  not 
made  statements  out  of  court  tending  to 
show  his  friendly  feeling  towards  the  de- 
fendantj  and  whether  he  had  not  expressed 


an  intention  to  suppress  facts  that  would 
injure    the    defendant's    case.     People    v. 
Murray,  85  Cal.  350;  24  Pac.  666.     A  wit- 
ness may,  on  cross-examination,  be  inter- 
rogated as  to  any  matter  which  may  tend 
to  show  that  he  is  biased  against  the  party 
conducting    the    examination,    or    that    he 
has   an   interest   in   the   result   adverse   to 
such  party.    People  v.  Benson,  52  Cal.  380; 
Anderson   v.   Black,   70   Cal.   226;    11   Pac. 
700.     A    witness    may    be    cross-examined 
for   the   purpose   of   showing  his   hostility 
to   the   party   against   whom   he   is   called. 
Hartman   v.   Eogers,  69   Cal.  643;   11   Pac. 
581;   and  see   Silvey  v.   Hodgdon,  48   Cal. 
185;  People  v.  Wasson,  65  Cal.  538;  4  Pac. 
555;   Salle  v.  Mayer,  91  Cal.  165;   27  Pac. 
513;  People  v.  Gillis,  97  Cal.  542;  32  Pac. 
586.     Where    a   witness    has    testified     to 
matters  material  to  the  issues,   the  party 
against    whom    he    has    testified    may,    on 
cross-examination,  show  that  such  witness 
is    hostile    to    or    prejudiced    against    him, 
and  to  that  end  he  may  lay  the  foundation 
for    showing    that    the    witness    has    at- 
tempted to  buy  or  bribe  other  witnesses; 
but  only  when  the  witness  has  testified  to 
material  matters  can  this  be  done.    Luhrs 
v.  Kelly,  67   Cal.  289;   7  Pac.  696.     In  an 
action  for  the  diversion  of  water,  where  a 
witness  for  the  plaintiff'  has  testified  that 
he  is  a  member  and  officer  of  a  water  com- 
pany which  pays  the  expenses  of  the  liti- 
gation, he  may  be  asked,  upon  his  cross- 
examination,  why  such  company  pays  tne 
expenses  of  the  litigation:  the  question  is 
proper  to  show  the  interest,  bias,  or  preju- 
dice of  the  witness.    Gould  v.  Stafford,  91 
Cal.  146;  27  Pac.  543.     A  defendant  should 
be  permitted  to  prove  that  the  prosecuting 
witness    had    endeavored    to    persuade    a 
surety   on  his   bail  bond   to   withdraw,   as 
tending  to  show  a  degree  of  hostility  and 
persecuting  spirit  on  the  part  of  such  wit- 
ness.   People  V.  Bird,  124  Cal.  32;  56  Pac. 
639.     A  witness  for   the  plaintiff  may  be 
asked,  on  cross-examination,  if  he  had  not 
threatened  to  kill  the  defendant,  for  the 
purpose  of  showing  the  degree  of  his  hos- 
tility.   Lange  v.  Schoettler,  115   Cal.  388; 
47  Pac.  139.     Upon  the  trial  of  a  defend- 
ant   charged   with    assault   with    a   deadly 
weapon,  it  is   competent,  for  the  purpose 
of  showing  the  relations  between  the  par- 
ties, and  the  state  of  feeling  of  the  prose- 
cuting witness  towards  the  defendant,  to 
show,  upon  his  cross-examination,  that  he 
had   caused  the   defendant  to  be  arrested 
and  tried,  since  the  assault,  on  a  charge  of  , 
disturbing  the  peace,  and  that  he  had  been 
acquitted;    but,   upon    his   re-examination, 
he  cannot  be  permitted  to  state  the  facts 
in   connection   with   the   latter   charge,   as 
involved   in   and  brought  out  at  the   trial 
thereof.    People  v.   Webster,  89   Cal.   572; 
26   Pac.    1080.     The   defendant   in   a   crim- 
inal   case    is    entitled    to    cross-examine    a 
witness  for  the  prosecution,  for  the  pur- 
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pose   of   showing   his  hostility   to   the   ac- 
cused:   the   refusal   to   permit   such   cross- 
examinatiou  is  error,  unless  it  appear,  as  a 
matter  of  law,  that  the  answers  could  have 
no  tendency  to  show  bias  on   the  part  of 
the  witness".    People  v.  Lee  Ah  Chuck,  66 
Cal    602;  6  Pac.  859;  People  v.  Anderson, 
105    Cal.   32;    38    Pac.    513.     It    is    proper, 
upon    the    cross-examination    of    a    witness 
for  the  prosecution  in  a  criminal  trial,  to 
show  that,  while  he  informed  the  prosecu- 
tion  of   his  knowle.lgo,  he  refused  to  give 
anv  information  to  the  defendant,  for  the 
purpose  of  showing  the  bias  of  the  witness. 
People  V.  Shaw,  111  Cal.  171;  43  Pac.  593. 
Where  a  plaintiff,  as  a  witness  in  his  own 
behalf,  had  admitted  entertaining  ill  will 
towards   one    of   the   defen.lants.   he    may 
be   interrogated,   on   cross-examination,    as 
to   acts  of  violence   done  by   him   towards 
the  defendants,  not  for  the  purpose  of  ex- 
hibiting him  to  the  jury  as  one  unworthy 
of  belief,  but  as  one  biased  and  entertain- 
int'   ill   will   against   the   defendants.    An- 
.ierson  v.  Black,  70  Cal.  226;  11   Pac.  700. 
A   witness  for   a   defendant   charged  with 
robbery,  who  had  merely  testified  in  chief 
that  he  knew  the  defendant,  and  that  the 
defendant  had  money  the  day  before  the 
alleged     robbery,   cannot   be    asked,    upon 
cross-examination,  if  he  had  not  once  been 
with  the   defendant   in  the   county   jail  in 
another  country:  such  evidence  is  not  suffi- 
cient  to   justify    an    inference   of   bias    on 
the   part   of   the    witness,   and   is   inadmis- 
sible evidence  of  a  collateral  imprisonment 
of  the   defendant,  erroneously   adapted  to 
furnish  an  inference  pointing  to  the  proba- 
bility  of   his   being   guilty   of   the   offense 
charged.    People   v.   Lynch,   122   Cal.   501; 
55  Pac.  248. 

Reason  for  prejudice  immaterial.  Where 
the  testimony  of  a  witness  for  the  prose- 
cution, on  cross-examination,  discloses 
prejudice  against  the  family  of  the  de- 
fendant, the  principal  reason  for  such 
prejudice  is  immaterial.  People  v.  Golden- 
son,  76  Cal.  328;  19  Pac.  161. 

Entire  conversation.  Where  a  witness 
testifies  to  part  of  a  conversation  had  by 
him  at  a  certain  time  and  place,  the  en- 
tire conversation  is  admissible  in  evidence 
on  cross-examination  (Watrous  v.  Cun- 
ningham, 71  Cal.  30;  11  Pac.  811);  and 
where  an  admission  is  testified  to  by  a 
witness  against  a  party,  such  party  has 
the  right,  on  cross-examination,  to  bring 
out  the  whole  of  what  was  said  in  direct 
connection  with  and  pertaining  to  the  ad- 
mission (Risdon  v.  Yates,  145  Cal.  210; 
78  Pac.  641);  and  where,  in  a  criminal 
case,  the  prosecution  proves  declarations 
and  conversations  of  the  defen<lant,  he  has 
the  right,  upon  the  cro.ss-examination  of 
the  witness,  to  question  him  as  to  all  he 
said  at  the  time  (People  v.  Strong,  30  Cal. 
151);  and  where  a  witness  for  the  plaintiff 
testified  that  he  dealt  with  the  defendant 


as  the  agent  of  the  plaintiff,  he  may  be 
asked,  upon  cross-examination,  what  he 
had  said  upon  that  subject.  Brownlee  v. 
Reiner,  147  Cal.  04 1;  82  Pac.  324. 

Matters  connected  with  main  facts,     in 
an    action    of    replevin,    where   the    vendee 
replevied    the    goods    from    the    attaching 
creditor,    and     only    established    title    by 
jiroving    a    possession    of    several    months, 
the   defendant   may,   on   cross-examination 
of  a  witness  for  the  plaintiff,  ask  in  whose 
possession   the   chattels  were  at   a  certain 
)>eriod   prior    to   the   possession  proved   by 
the    plaintiff,   to    draw    from    him,    if    pos- 
sible, the  fact  that   the  plaintiff's  posses- 
sion was  a  fraud  to  hide  the  debtor's  prop- 
erty   (Thornburgh    v.    Hand,    7    Cal.    5d4)  ; 
and  in  an  action  for  damage  to  a  mining 
claim   by   overflow   and  leakage   from   the 
defendant's  ditch,  where  a  witness  for  the 
plaintiff  answered  in  the  affirmative  to  the 
question  whether  he  had  seen  water  splash- 
ing over  the  flume,  it  is  proper  to  asK  him, 
upon    cross-examination,    whose    water    it 
was  that  he  saw  splashing  over  the  flume, 
although  the  question  went  to  the  owner- 
ship   of    the    water.     Jackson    v.    Feather 
Kiver  etc.  Water  Co.,  14  Cal.  IS. 

Acts  of  witness  related  to  main  facts. 
A  witness  for  the  prosecution,  on  a  trial 
for    murder,    may    properly    be    asked,    on 
cross-examination,  whether  he  had  agreed 
to  be  present  and  to  aid  the  deceased  in 
the  expulsion  of  the  defendant,  who  com- 
mitted the  homicide  while  an  attempt  was 
being   made   to   expel   him   from   premises 
claimed   bv   the  deceased.    People  v.   Fur- 
tado,  57  Cal.  345.     Where  the  plaintiff  m 
an  action  for  damages  for  personal  injury 
had  testified  as  to  the  injury  suffered  by 
him,   and   the   pain   immediately   resulting 
therefrom,  he   may  properly  be  asked,  on 
cross-examination,    whether    he    called    a 
doctor  that  ni<;ht.    McFadden  v.  Santa  Ana 
etc.  Ry.  Co.,  87  Cal.  464;  11  L.  R.  A.  252; 
25  Pac.  681.     The  prosecutrix  in  a  trial  tor 
rape    cannot    be    asked,   upon    her    eross- 
examinatiou,  whether  she  visited,  with  the 
defendant,   a    house    of    ill    repute    with 
knowledge  of  its  character.   People  v.  Har- 
lan,  133  Cal.   16;   65  Pac.  9.     Where  it  is 
sought  to  be  proved,  on  the  direct  exam- 
ination   of    a    director   of    a     corporation 
claiming  water  as  appropriators,  that  the 
comi)any  had   used   the   water   without   in- 
terruption, it  is  pertinent  to  ask  him,  upon 
his    cross-examination,    whether,    as    a    <li- 
rector,    he    understood,    and    learne.l    from 
the   companv's   agents,  that  the   diversion 
of     water     had     been     interrupted.      Last 
Chance   Water   Ditch   Co.   v.   Heilbron,   86 
Cal.  1;  26  Pac.  523. 

Reasons  for  actions.  Where  a  witness 
for  the  prosecution,  on  a  trial  for  murder, 
had  testified  that,  shortly  after  the  shoot- 
ing he  went  to  the  scene  of  the  homicide, 
taking  his  rifle  with  him,  he  may  be  asked, 
on  cross-examination,  for  what  purpose  he 


2048 


MANNER  OF  PRODUCTION. 


2054 


took  his  rifle,  to  throw  light  on  the  state  of 
his  mind  after  the  murder  of  his  friend. 
People  V.  Thomson,  92  Cal.  506 j  28  Pac. 
589. 

Conduct  of  witness  inconsistent  with  tes- 
timony. Upon  the  cross-examination  of  a 
witness,  it  is  proper  to  show  that  his  con- 
duct was  inconsistent  with  his  statements 
in  his  direct  testimony.  People  v.  Bidle- 
man,  104  Cal.  608;  38  Pac.  502.  Where,  in 
an  action  for  money  claimed  to  have  been 
loaned  to  the  defendant  without  condi- 
tions, the  defendant  claimed  that  it  was 
advanced  by  the  plaintiff,  as  the  agent 
of  a  corporation,  to  defray  the  defendant's 
expenses  as  a  soliciting  agent,  and  was 
not  to  be  repaid  except  out  of  commis- 
sions earned,  it  is  proper,  upon  the  cross- 
examination  of  the  plaintiff,  to  ask  him 
how  many  agents  he  had  employed  during 
the  preceding  five  years,  whose  commis- 
sions had  not  covered  the  amount  of  loans 
made  to  them,  and  whom  he  had  not  sued, 
as  tending  to  discredit  his  theory  that  the 
advance  to  the  defendant  was  to  be  paid 
irrespective  of  commissions.  Perrin  v.  Car- 
bone,  1  Cal.  App.  295;  82  Pac.  222.  In  an 
action  upon  a  promissory  note,  where  the 
defendant  pleaded  payment,  and  offered 
evidence  in  support  of  such  plea,  that, 
shortly  after  the  execution  of  the  note, 
the  plaintiff  accompanied  the  defendant  on 
a  European  trip,  the  defendant  paying  all 
the  expenses,  which  amounted  to  more 
than  the  principal  and  interest  due  upon 
the  note,  it  is  proper  to  allow  the  plain- 
tiff to  prove,  upon  the  cross-examination 
of  the  defendant,  that,  prior  and  up  to  the 
trip  in  question,  the  defendant,  at  various 
hotels,  treated  the  plaintiff  as  a  guest, 
paying  all  of  the  bills  and  expenses  of 
plaintiff  as  such  guest.  Zane  v.  De  Ona- 
tivia,  139  Cal.  328;  73  Pac.  856.  Where, 
in  a  prosecution  for  burglary,  alleged  to 
have  been  committed  in  a  house  of  ill 
repute,  the  defendant  testified  freely  as 
to  the  happenings,  conduct,  and  conversa- 
tions at  the  house,  and  as  to  the  jealous 
resentment  and  rage  of  the  prosecuting 
witness  when  informed  of  his  intended 
marriage,  as  being  the  motive  for  an  un- 
founded accusation  against  him,  it  is 
proper,  upon  his  cross-examination,  to  re- 
quire him  to  answer  as  to  any  matter  or 
period  of  time  embraced  in  his  direct  ex- 
amination, and  as  to  his  engagement  and 
marriage,  and  to  show  his  failure  to  re- 
move his  trunk  from  that  house.  People  v. 
Davis,  1  Cal.  App.  8;  81  Pac.  716. 

Inconsistent  statements  of  witness,  im- 
peachment by.  A  district  attorney  may, 
on  cross-examination,  interrogate  a  wit- 
ness as  to  conversations  had  between  such 
witness  and  himself,  for  the  purpose  of 
testing  his  credibility  and  of  impeaching 
him.  People  v.  Prathcr,  120  Cal.  660;  53 
Pac.  259.     It  is  material  and  relevant,  in 


all  trials,  properly  to  show  the  credibility 
or  want  of  credibility  of  a  witness:  this 
end  is  attained,  in  some  degree,  by  the 
declaration  of  the  witness  himself,  that 
he  had  previously  made  false  or  contra- 
dictory statements  on  the  same  subject 
(People  V.  Glover,  141  Cal.  233;  74  Pac. 
745) ;  and  where  a  witness  for  the  defense, 
on  a  trial  for  murder,  had  testified  to  cer- 
tain facts,  he  may,  on  cross-examination, 
be  interrogated  as  to  former  statements 
made  by  him  relative  to  the  matter,  in- 
consistent with  his  direct  testimony,  and 
as  to  any  matter  connected  with  it  (Peo- 
ple V.  French,  69  Cal.  16?;  10  Pac.  378); 
and  it  is  entirely  proper,  on  the  cross- 
examination  of  a  defendant,  to  ask  him  if 
he  had  not,  previously  to  the  trial,  made 
statements,  at  a  certain  place  and  time, 
contrary  to  those  in  his  direct  examina- 
tion. People  V.  Scalamiero,  143  Cal.  343; 
76  Pac.  1098.  Where,  in  a  prosecution  for 
forging  a  check,  the  defendant  testified, 
in  his  own  behalf,  that  he  bought  the 
check  from  a  certain  named  person,  be- 
lieving it  to  be  genuine,  he  may  be  asked, 
upon  cross-examination,  if  he  had  not 
made  contradictory  statements,  to  lay  the 
foundation  for  impeachment  by  proof  that 
such  statements  were  made.  People  v. 
Walker,  140  Cal.  153;  73  Pac.  831;  and  see 
People  V.  Dennis,  39  Cal.  625.  Where,  in 
proceedings  to  revoke  the  probate  of  a 
will,  on  the  ground  of  the  mental  inca- 
pacity of  the  testatrix  at  the  time  of  its 
alleged  execution,  the  physician  of  the 
testatrix  testified  that  he  had  acted  as  her 
agent  in  a  litigation  between  her  and  her 
sons  respecting  property  conveyed  by  her 
to  them,  and  that  during  that  time  he  saw 
no  evidence  of  failing  mind  or  memory, 
and  that  she  was  competent  to  make  the 
will,  he  may  be  asked,  upon  his  cross- 
examination,  whether  he  had  not  asked 
another  person  to  testify,  in  the  action 
between  her  and  her  sons,  that  she  was 
not  in  her  right  mind,  and  had  not  said 
to  that  person  that  she  was  not  in  her 
right  mind,  and  had  not  himself  intended 
so  to  testify  in  that  action.  Wixom  v. 
Goodcell,  90  Cal.  622;  27  Pac.  419.  Where 
the  prosecuting  witness  had  testified  as  to 
her  age,  which  was  a  material  issue  in  the 
case,  she  may  be  asked,  on  cross-examina- 
tion, if  she  had  not  told  various  persons 
named,  out  of  court,  that  she  was  of  a 
different  age  from  that  stated  on  her  direct 
examination:  it  is  prejudicial  error  to  re- 
fuse to  permit  such  questions  to  be  asked. 
People  v.  Howard,  143  Cal.  316;  76  Pac. 
1116.  Where  the  defendant,  as  a  witness 
in  his  own  behalf,  had  denied  the  com- 
mission of  the  offense  charged,  he  may,  on 
cross-examination,  be  asked  whether  a  let- 
ter, tending  to  contradict  the  denial  and 
to  show  the  perpetration  of  the  crime,  is 
in  his  handwriting.  People  v.  Eozelle,  78 
Cal.  84;  20  Pac.  36. 
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Statements  of  others  contradicting  wit- 
ness. A  witness,  in  a  trial  for  murder, 
who  merely  testified  to  what  occurred  at 
the  bedside  of  the  deceased,  cannot  be 
cross-examined  to  show  previous  contra- 
dictory statements  of  the  deceased,  made 
when  he  first  discovered  his  wounded  con- 
dition: such  impeachment  can  be  made 
only  by  offering  the  evidence  as  part  of 
the  defendant's  case,  to  contradict  the 
dying  declaration.  People  v.  Amaya,  134 
Cal.  531;  66Pae.  794. 

Conviction  of  felony  to  impeach  witness. 
Where  the  defendant  in  a  criminal  action 
offers  himself  as  a  witness,  he  may  be 
asked,  on  cross-examination,  for  the  pur- 
pose of  impeaching  him,  if  he  had  not  been 
previously  convicted  of  a  felony:  the  fact 
that  the  information  charges  such  previous 
conviction,  which  the  defendant,  by  his 
plea,  confesses,  does  not  render  the  cross- 
examination  improper.  People  v.  Crowley, 
100  Cal.  478;  35  Pac.  84. 

Particular  wrongful  acts  to  impeach 
witness.  The  rule  that  a  witness  cannot 
be  impeached  by  evidence  of  particular 
wrongful  acts,  or  the  rule  that  a  witness 
cannot  be  impeached  in  regard  to  a  purely 
collateral  matter,  does  not  apply,  where  a 
witness  is  asked,  upon  cross-examination, 
whether  he  had  not  made  a  collateral 
agreement  with  or  proposition  to  another 
party  to  suppress  the  very  evidence  he 
had  given.  Barkly  v.  Copeland,  86  Cal. 
483;  25  Pac.  1. 

Testimony  in  another  case,  and  deposi- 
tion. Where  a  plaintiff,  as  a  witness  in 
his  own  behalf,  had  testified  fully  in  rela- 
tion to  the  matters  in  controversy,  he  may 
be  asked,  on  cross-examination,  as  to  cer- 
tain statements  on  the  subject,  claimed  to 
have  been  made  by  him  as  a  witness  in 
another  case,  without  the  production  of 
the  record  in  such  case  (Moran  v.  Abbey, 
63  Cal.  56) ;  and  it  is  competent,  upon  the 
cross-examination  of  a  plaintiff,  to  call  his 
attention  to  a  deposition  given  by  him, 
which  was  not  put  in  evidence,  and  to 
question  him  upon  the  answers  given 
therein.  McGraw  v.  Friend  &  Terry  Lum- 
ber Co.,  133  Cal.  589;  65  Pac.  1051. 

Comparison  of  witness's  testimony  at 
former  trial.  Where,  in  a  trial  for  burn- 
ing a  dwelling-house  with  intent  to  de- 
fraud the  insurers,  the  defendant  testified 
as  to  the  stealing  of  money  from  his  vest 
on  the  night  of  the  fire,  to  raise  an  infer- 
ence that  the  thief  fired  the  house,  it  is 
competent  to  cross-examine  him  fully  as 
to  all  the  facts  and  circumstances  attend- 
ing the  matter,  and  to  show,  by  comjiarison 
of  his  former  testimony,  that  his  hesita- 
tion as  to  the  facts  appeared  therein  by 
question  and  answer,  and  that  he  testified 
with  hesitation,  and  differently,  at  the 
first  trial,  as  to  facts  narrated  by  him  with- 
out hesitation  at  the  last  trial.  People  v. 
Bishop,  134  Cal.  682;  66  Pac.  976. 


Effect  of  party  becoming  witness. 
Where  a  party  becomes  a  witness  in  his 
own  behalf,  he  thereby  subjects  himself 
to  all  the  rules  regulating  the  direct  and 
cross-examination  of  witnesses.  Clark  v. 
Eeese,  35  Cal.  89. 

Confidential  communications.  The  con- 
fidential counselor,  solicitor,  or  attorney 
of  a  party  cannot,  upon  cross-examination, 
be  compelled  to  disclose  communications 
made  to  him,  or  entries  made  by  him,  in 
that  capacity.  Landsberger  v.  Gorham,  5 
Cal.  450. 

Waiver  of  privilege  of  confidential  com- 
munications.  See  note  ante,  §  1881. 

Witness  may  be  asked  whether  he  has 
employed  counsel  when.  The  prosecuting 
witness,  in  a  trial  for  rape,  may  be  asked, 
upon  her  cross-examination,  if  associate 
counsel,  assisting  the  district  attorney,  has 
been  employed  by  her  (People  v.  Black- 
well,  27  Cal.  65);  and  a  witness  for  the 
state,  in  a  trial  for  murder,  who  had 
been  previously  prosecuted  for  killing  the 
father  of  the  defendant  at  the  time  at 
which  the  defendant  committed  the  homi- 
cide for  which  he  was  being  tried,  cannot 
be  asked,  for  the  purpose  of  showing  his 
feeling  as  a  witness,  whether,  on  such  pre- 
vious trial,  he  had  employed  counsel  to 
defend  himself.  People  v.  Ryan,  108  Cal. 
581;  41  Pac.  451. 

Cross-examination  of  character  witness. 
A  witness  in  a  criminal  ease,  who  has  tes- 
tified to  the  defendant's  general  good  char- 
acter, may,  upon  his  cross-examination,  be 
asked  whether  he  has  ever  heard  that  the 
defendant  has  been  accused  of  doing  acts 
wholly  inconsistent  with  such  good  char- 
acter, and  as  to  his  knowledge  of  specific 
acts,  and  with  reference  to  such  specific 
acts  themselves,  to  overcome  the  effect  of 
his  testimony  upon  direct  examination 
(People  V.  Perry,  144  Cal.  748;  78  Pac. 
284) ;  and  witnesses  in  a  prosecution  for 
burglary,  who  have  testified  to  the  de- 
fendant's general  good  character  for  hon- 
esty and  integrit.y,  may,  upon  their  cross- 
examination  by  the  district  attorney,  be 
asked  whether  they  had  heard  that  the  de- 
fendant was  charged  with  burglary  and 
convicted  of  petty  larceny  in  another 
county,  at  a  specified  time:  the  district 
attorney  is  not  guilty  of  misconduct  in 
such  case,  where  he  had  reasonable  cause 
to  believe  that  such  were  the  facts,  al- 
though thev  were  not  proven  (People  v. 
Perrv,  144  Cal.  748;  78  Pac.  284;  and  see 
People  V.  Gordan.  103  Cal.  568;  37  Pac. 
534;  People  v.  Mayes,  113  Cal.  618;  45 
Pac.  860) ;  and  where,  in  a  trial  for  mur- 
der, a  witness  for  the  defendant  has  tes- 
tified to  his  good  reputation  for  peace  and 
quietness,  it  is  proper,  upon  cross-exam- 
ination, to  ask  him  if  he  had  not  heard 
that  he  had  been  arrested  for  disturbing 
the  peace.  People  v.  Moran,  144  Cal.  48; 
77  Pac.  777. 
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Cross-examination  of  expert  witness.  If 
a  party  desires  to  test  the  knowledge  of 
an  expert  witness,  and  the  correc-tness  of 
his  statement,  upon  his  direct  examina- 
tion, as  to  his  ability  to  give  an  opinion, 
he  must  cross-examine  him  before  he  is 
called  upon  to  express  such  opinion.  Peo- 
ple V.  Hawes,  98  Cal.  648;  33  Pae.  791.  A 
physician,  testifying  to  the  mental  sanity 
of  a  testator  at  the  time  of  the  testamen- 
tary act,  may  be  cross-examined  not  only 
as  to  his  qualifications,  but  also  as  to  his 
knowledge  of  the  character  of  the  patient's 
affliction,  and  as  to  all  the  facts  or  cir- 
cumstances, within  his  knowledge  and  ac- 
quaintanceship with  the  patient,  upon 
which  his  judgment  was  exercised  and  his 
conclusion  reached.  Estate  of  Mullin,  110 
Cal.  252;  42  Pac.  645.  The  rule  affecting 
the  examination  of  an  expert  medical  wit- 
ness, which  permits  a  showing  of  the  con- 
tents of  the  books  of  standard  authors 
skilled  in  that  particular  profession,  is 
limited:  it  is  permissible  to  show  only 
what  such  authors  have  declared  upon  a 
subject,  when  a  witness  has  based  his 
opinion  wholly  or  in  part  upon  his  reading 
of  books  of  that  character,  and  then  only 
when  statements  found  in  such  books  are 
not  in  harmony  with  the  testimony  of  the 
witness.  Griffith  v.  Los  Angeles  Pacific 
Co.,  14  Cal.  App.  145;  111  Pac.  107.  Ques- 
tions as  to  extracts  from  medical  works 
read  at  the  trial,  asked  upon  the  cross- 
examination  of  an  expert  medical  witness, 
should  be  strictly  limited  to  the  one  pur- 
pose of  testing  the  competency  of  the  wit- 
ness as  an  expert,  or  the  value  of  his 
opinions.  Fisher  v.  Southern  Pacific  E.  R. 
Co.,  89  Cal.  399;  26  Pac.  894.  It  is  not 
competent,  upon  the  cross-examination  of 
a  medical  witness,  to  read  to  him  extracts 
from  medical  works,  and  ask  him  whether 
what  is  so  read  corresponds  with  his  own 
judgment,  when  it  is  apparent  that  the 
sole  object  of  doing  so  is  to  get  before  the 
jury  the  opinion  of  the  author  of  the  books 
referred  to.  Lillev  v.  Parkinson,  91  Cal. 
655;  27  Pac.  1091;  Fisher  v.  Southern  Pa- 
cific R.  R.  Co.,  89  Cal.  399;  26  Pac.  894. 
Where  the  accused  in  a  trial  for  murder 
relies  upon  the  defense  of  insanity,  a  med- 
ical expert,  called  by  the  defendant,  may 
be  asked,  for  the  purpose  of  testing  his 
competency  as  such,  on  cross-examination, 
whether  or  not  certain  hypothetical  facts, 
embraced  in  the  questions  put  to  him, 
would  indicate  insanity.  People  v.  Sutton, 
73  Cal.  243;  15  Pac.  86.  Where  the  theory 
of  the  prosecution,  in  a  trial  for  murder, 
in  framing  a  hypothetical  question  put  to 
an  expert  witness  upon  his  direct  exam- 
ination, does  not  accord  with  the  theory 
of  the  defendant,  he  may,  upon  cross- 
examination,  put  hypothetical  questions  to 
such  witness,  baseil  upon  his  theory  of  the 
evidence,  and  take  his  opinion  thereon, 
leaving  to  the  jury  the  question  as  to 
which  theory,   if   either,  is   warranted   by 


the  evidence*.  People  v.  Hill,  116  Cal.  562; 
48  Pac.  711.  It  is  proper  to  exclude  hypo- 
thetical questions,  asked  upon  the  cross- 
examination  of  an  expert  witness,  based 
upon  facts  not  in  evidence.  Roche  v.  Bald- 
win, 143  Cal.  186;  76  Pac.  956.  A  hypo- 
thetical question,  put  to  a  witness  as  an 
expert,  upon  his  cross-examination,  based 
upon  a  supposition  in  respect  to  which 
there  is  no  evidence,  nor  an  offer  to  pro- 
duce evidence,  is  properly  disallowed. 
People  V.  Dunne,  80  Cal.  34;  21  Pac.  1130. 
A  hypothetical  question  cannot  be  put  to 
a  witness  as  an  expert,  upon  his  cross- 
examination,  where  no  inquiry  relating 
thereto  was  made  upon  direct  examination. 
\erdelli  v.  Gray's  Harbor  Commercial  Co., 
115  Cal.  517;  47  Pac.  364.  Where  the  tes- 
timony of  an  expert  witness  for  the  de- 
fendant, on  direct  examination,  is  confined 
to  a  contradiction  of  the  theory  of  an  ex- 
pert witness  for  the  plaintiff,  it  is  not 
proper  to  put  to  him,  on  cross-examination, 
a  hypothetical  question  similar  in  all  re- 
spects to  the  question  propounded  to  the 
plaintiff's  witness  on  direct  examination. 
Gridley  v.  Boggs,  62  Cal.  190.  Where  a 
physician,  as  an  expert,  in  an  action  for 
damages,  has  testified  in  chief  that  he  vis- 
ited the  plaintiff  after  the  injury,  and  had 
a  consultation  with  the  attending  physi- 
cian, and  had  examined  the  patient  as  to 
the  probable  cause  of  the  ailments,  it  is 
proper  to  ask  him,  upon  cross-examination, 
what  they  determined  was  the  serious 
thing  to  attend  to,  and  what  was  the  treat- 
ment advised.  McFadden  v.  Santa  Ana 
etc.  Ry.  Co.,  87  Cal.  464;  11  L.  R.  A.  252; 
25  Pac.  681.  Where,  in  an  action  for  per- 
sonal injuries,  a  surgical  expert  testified 
that  the  plaiutiff's  shoulder  was  partially 
dislocated,  and  that  the  injury  to  the 
shoulder  was  permanent,  he  cannot  be 
asked,  upon  cross-examination,  if  the  per- 
manent injury  to  the  shoulder  was  the 
necessary  result  of  the  dislocation.  Baker 
V.  Boreilo,  136  Cal.  160;  68  Pac.  591. 
Where,  in  a  trial  for  murder,  the  surgeon 
who  attended  the  deceased  prior  to  his 
death,  testified  merely  as  an  expert  on 
gunshot  wounds  and  the  caliber  of  bullets, 
he  cannot  be  asked,  upon  cross-examina- 
tion, as  to  anything  that  occurred  between 
the  defendant  and  the  deceased  while  the 
latter  was  l.ving  upon  the  street  after 
being  wounded.  People  v.  Wong  Chuev, 
117  Cal.  624;  49  Pac.  833. 

Hypothetical  questions  put  to  non-expert 
witness.  In  a  will  contest,  hypothetical 
questions,  involving  facts  not  testified  to 
by  the  witnesses  themselves,  put  by  the 
contestant  to  non-expert  witnesses,  are 
properly  ruled  out;  they  are  not  proper, 
even  on  cross-examination.  Estate  of  Dol- 
beer,  149  Cal.  227;  9  Ann.  Cas.  795;  86 
Pac.  695. 

Opinion  evidence.  It  is  competent  to 
test  the  v.TJuo  of  the  opinion  of  a  witness, 
by  showing  that  on  a  former  occasion  he 


2057 


CROSS-EXAMINATION. 


§2048 


had  expressed  a  different  opinion,  and  by 
inquiring  as  to  the  grounds  upon  which 
the  change  of  his  opinion  had  been  brought 
about:  to  do  this  is  not  necessarily  to  dis- 
credit or  to  question  his  veracity,  but,  to 
some  extent,  to  test  the  value  of  his  opinion. 
People  V.  Donovan,  43  Cal.  162.  Upon  the 
cross-examination  of  a  witness,  who  gives 
his  opinion  of  the  value  of  property  sought 
to  be  condemned,  it  may  be  shown  that  he 
formerly  entertained  a  different  opinion. 
San  Diego  Land  etc.  Co.  v.  Neale,  88  Cal. 
50;  11  L.  R.  A.  e04;  25  Pac.  977. 

Malice  of  defendant.  Where,  in  action 
for  sh.nder,  the  defendant,  upon  his  direct 
examination,  admitted  having  made  the 
statements  alleged,  but  attempted  to  jus- 
tify them,  he  may  be  asked,  upon  his  cross- 
examination,  if  he  had  not  made  similar 
statements  to  those  charged,  at  a  date 
prior  to  that  of  the  alleged  slander  for 
the  purpose  of  showing  malice.  Preston  v. 
Frey,  91  Cal.  107;  27  Pac.  533. 

Misconduct  of  district  attorney.  Where 
a  witness  for  the  defendant  in  a  prosecu- 
tion for  robbery,  who  is  a  co-defendant, 
testified  that  a  witness  for  the  prosecution 
"knows  he  is  perjuring  himself  against  an 
innocent  man,"  it  is  not  misconduct  for 
the  district  attorney,  on  cross-examination, 
to  interrogate  the  witness,  "Just  like  you 
are  doing  now?"  where  the  witness  an- 
swers, "Just  like  I  am  doing  now."  People 
V.  Metzger,  143  Cal.  447;  77  Pac.  155. 

Matter  or  argument.  A  question  put  to  a 
witness  on  cross-examination,  who  had  tes- 
tified to  an  act  done  upon  a  specified  date, 
without  knowing  on  what  day  of  the  week 
it  had  occurred,  as  to  how  the  witness 
could  recollect  a  date  so  long  ago  and  could 
not  remember  the  day  of  the  week,  is  prop- 
erly excluded:  it  is  merely  matter  of  argu- 
ment for  the  jury.  People  v.  Harlan,  133 
Cal.  16;  65  Pac.  9. 

Party  may  object  to  question  when.  A 
party  has  the  right  to  object  to  any  ques- 
tions, on  cross-examination,  which  tend  to 
weaken  the  evidence  of  the  witness  on 
direct  examination,  and  which  were  im- 
proper, without  reference  to  the  question 
whether  the  witness  might  also  refuse  to 
answer,  on  the  ground  of  privilege  (Sharon 
v.  Sharon,  79  Cal.  633;  22  Pac.  26);  and 
where  a  question,  upon  cross-examination, 
assumes  facts  that  did  not  appear  in  evi- 
dence, an  objection  thereto,  upon  that 
ground,  is  properly  sustained.  Bushnell  v. 
Simpson,  119  Cal.  658;  51  Pac.  1080. 

Unfair  questions  disallowed.  A  ques- 
tion, upon  cross-examination,  assuming  a 
fact  conlirary  to  what  had  been  denied  by 
the  witness,  is  properly  disallowed  as  un- 
fair. Hand  v.  Seodeletti,  128  Cal.  674;  61 
Pac.  373. 

Answer  on  cross-examination  cannot  be 
contradicted  when.  A  party,  calling  out 
a  fact  from  a  witness  upon  cross-examina- 
tion, is  concluded  by  it  (People  v.  Ander- 
son,  26   Cal.    129);    and   where   a   witness, 


upon  cross-examination,  testifies  to  a  col- 
lateral matter,  which  is  not  responsive  to 
anything  concerning  that  which  he  had  tes- 
tified to  in  chief,  his  answer  is  not  open 
to  contradiction  by  the  party  cross-examin- 
ing him.  Redington  v.  Pacific  Postal  Tel. 
Cable  Co.,  107  Cal.  317;  48  Am.  St.  Rep. 
132;  40  Pac.  432.  Independent,  specific 
acts  of  immorality  cannot  be  shown,  in 
order  to  impeach  a  witness;  such  acts  may 
not  even  be  shown  upon  the  cross-examina- 
tion of  the  witness  himself;  and  even  those 
cases  which  go  to  the  length  of  holding 
that  such  an  examination  of  the  witness 
may  be  gone  into  upon  cross-examination, 
still  declare  that  the  answer  of  the  witness 
is  final  and  conclusive,  and  its  truthfulness 
beyond  all  attack  by  independent  evidence. 
Estate  of  James,  124  Cal.  653;  57  Pac.  578; 
1008;  People  v.  Crandall,  125  Cal.  129;  57 
Pac.  785;  Estate  of  Kasson,  127  Cal.  496; 
59  Pac.  950. 

Answers  stricken  out  when.  Answers 
not  responsive  to  questions  asked  upon 
cross-examination  are  properly  stricken  out 
on  that  ground.  Estate  of  McKenna,  143 
Cal.  580;  77  Pac.  461. 

Waiver  of  right  to  have  answer  stricken 
out.  A  motion  to  strike  out  the  testimony 
of  a  witness  because  of  his  incompetency, 
must  be  made  upon  his  direct  examination: 
the  other  party,  by  cross-examining  the 
witness,  waives  the  motion  to  strike  out. 
King  V.  Haney,  46  Cal.  560;  13  Am.  Rep. 
217.  Where  a  non-responsive  answer,  upon 
cross-examination,  is  allowed  to  stand  with- 
out objection,  and  the  cross-examination 
upon  the  subject  of  such  answer  is  con- 
tinued, the  right  to  object  to  its  admis- 
sibility is  thereby  waived,  and  the  party 
cannot  afterwards  ask  to  have  it  stricken 
out  as  non-responsive.  People  v.  Myring, 
144  Cal.  351;  77  Pac.  975. 

Admission  of  documentary  evidence  on 
cross-examination.  Where,  in  a  foreclosure 
suit  involving  the  question  whether  the 
mortgage  and  note,  which  were  taken  in 
the  name  of  a  daughter  for  money  fur- 
nished by  her  father,  belong  to  the  father 
or  to  the  daughter,  a  witness  for  the  father 
testified,  on  his  direct  examination,  that  he 
drew  up  such  note  and  mortgage,  and  that 
he  had,  prior  thereto,  drawn  up  deeds  to 
another  daughter,  and  to  a  granddaughter, 
such  deeds,  and  a  letter  in  relation  thereto, 
are  properly  admitted  in  evidence  as  part 
of  his  cross-examination.  Spitler  v.  Kal- 
ding,  133  Cal.  500;  65  Pac.  1040.  The  ex- 
clusion of  collateral  correspondence,  upon 
cross-examination  of  a  witness  for  the 
plaintiff,  offered  to  show  the  relations  be- 
tween the  defendant  and  one  claimed  to 
be  his  agent,  is  harmless,  where  it  is  merely 
a  repetition  of  oral  testimony  on  the  point. 
Bucklev  V.  Silverberg,  113  Cal.  673;  45 
Pac.  804. 

Admissibility  of  evidence  on  redirect  ex- 
amination. Where,  on  cross-examination, 
the  defendant  asks  the  witness  as  to  other 
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matters  than  those  testified  to  by  him  on 
his  direct  examination,  and  presents  a  new 
issue,  it  is  proper,  on  redirect  examination, 
to  admit  evidence  as  to  such  issue.  Cali- 
fornia Electric  Light  Co.  v.  California  Safe 
Deposit  etc.  Co.,  14.5  Cal.  124;  78  Pac.  372. 
Where,  on  the  cross-examination  of  a  wit- 
ness for  the  prosecution  in  a  murder  trial, 
he  testified,  for  the  first  time,  to  a  dama- 
ging threat  of  the  defendant  against  the 
deceased,  which  had  not  been  included  iu 
his  testimony  given  theretofore,  he  is  en- 
titled, in  rebuttal,  to  give  his  reasons  for 
the  apparent  inconsistency,  and  to  explain 
it:  the  sufficiency  of  the  reasons  and  the 
explanation  is  a  question  for  the  jury. 
People  V.  Shaver,  120  Cal.  354;  52  Pac.  651. 

Cross-examination  on  rebuttal.  On  cross- 
examination  of  the  plaintiff  in  an  action 
for  libel,  it  is  not  competent  to  ask  nim, 
at  the  close  of  rebuttal,  for  the  first  time, 
whether  he  had  not  published  an  advertise- 
ment in  another  paper,  after  the  com- 
mencement of  the  suit,  and  after  a  second 
publication  of  the  alleged  libel  by  the  de- 
fendant. Tonini  v.  Cevasco,  114  Cal.  266; 
46  Pac.  103. 

Error  in  allowing  cross-examination. 
Where  the  theory  of  the  prosecution,  upon 
the  separate  trial  of  one  of  three  defend- 
ants jointly  charged  with  murder,  was,  that 
it  was  committed  in  pursuance  of  a  con- 
spiracy of  the  three  jointly  to  rob  the  de- 
ceased, and  the  defendant  on  trial  called 
his  co-defendants  as  witnesses,  solely  to 
rebut  the  charge  of  conspiracy,  it  is  preju- 
dicial error  to  allow  such  defendants  to  be 
cross-examined  -to  prove  that  the  murder 
was  committed  by  the  defendant,  and  that 
they  tried  to  persuade  him  not  to  commit 
it.  People  v.  Padilla,  143  Cal.  158;  76  Pac. 
889.  Permitting  the  cross-examination  of 
a  witness  as  to  statements  made  by  him, 
inconsistent  with  his  testimony  on  his  di- 
rect examination,  without  first  having  laid 
the  foundation  for  impeachment,  as  re- 
quired by  §  2052,  post,  is  not  error,  where 
no  attempt  is  afterwards  made  to  contra- 
dict the  witness.  People  v.  Levy,  71  Cal. 
618;  12  Pac.  791.  The  court  is  not  in  error 
in  overruling  an  objection  to  the  testi- 
mony of  a  witness  upon  his  examination  in 
chief,  because  facts  were  brought  out  upon 
his  cross-examination,  which  form  a  basis 
upon  which  a  motion  to  strike  out  his  tes- 
timony upon  his  examination  in  chief  might 
have  been  based,  but  which  were  not  patent 
when  the  objection  was  made.  White  v. 
Spreckels,  75  Cal.  610;  17  Pac.  715.  W^here, 
upon  the  cross-examination  of  a  medical 
expert,  the  district  attorney  framed  his 
questions  by  reading  from  a  medical  work, 
but  it  is  not  shown  that  the  jury  knew  he 
was  reading  from  a  medical  book,  or  from 
any  book,  actual  or  reversible  error  does 
not  appear:  such  practice,  however,  is  not 
to  be  commended.  People  v.  Bowers,  1  Cal. 
App.  501 ;  82  Pac.  553. 

Error  in  refusing  to  allow  cross-examina- 
tion.    The  power   of   cross-examination  is 


one  of  the  most  efficacious  tests  known  to 
the  law  for  the  discovery  of  truth:  to  de- 
prive the  defendant  of  this  right  in  a 
proper  case,  and  in  regard  to  material 
matter,  and  where  the  cross-examination 
is  confined  within  the  general  scope  of  the 
direct  examination,  is  error  for  which  a 
judgment  of  conviction  should  be  reversed. 
People  V.  Westlake,  124  Cal.  452;  57  Pac. 
465;  and  see  Eoss  v.  Roadhouse,  36  Cal. 
580.  W^here  questions  are  asked,  on  cross- 
examination,  which  appear  to  relate  to 
facts  and  circumstances  within  the  general 
scope  of  the  direct  examination,  it  is  error 
to  exclude  them.  People  v.  Westlake,  124 
Cal.  452;  57  Pac.  465.  In  a  criminal  prose- 
cution, it  is  error  for  the  court  to  refuse  to 
allow  counsel  for  the  defendant  to  ask  the 
prosecuting  witness,  upon  cross-examina- 
tion, whether  he  had  employed  an  at- 
torney, who  was  acting  as  associate  counsel 
for  the  prosecution.  People  v.  Gillis,  97 
Cal.  542;  32  Pac.  586.  Where  the  pro-saeut- 
ing  witness  in  a  murder  trial,  in  his  direct 
examination,  testified  that  the  only  cause 
of  the  assault  upon  him,  so  far  as  he  knew, 
was,  that  he  was  present,  on  a  previous 
occasion,  when  the  defendant  and  several 
others  assaulted  another  person,  and  that 
he  subsequently  gave  the  names  of  those 
engaged  in  the  affair  to  the  police,  which 
resulted  in  their  arrest,  it  is  prejudicial 
error  to  refuse  to  allow  cross-examination 
as  to  what  the  defendant  did  at  the  time 
of  the  previous  assault.  People  v.  Un 
Dong,  106  Cal.  83;  39  Pac.  12.  The  refusal 
to  allow  a  defendant  to  cross-examine  a 
witness  for  the  plaintiff,  on  a  material 
matter,  is  not  prejudicial  error,  where  the 
matter  is  afterwards  fully  established  by 
the  defendant.  San  Joaquin  Vallev  Bank 
V.  Bours,  73  Cal.  200;  14  Pac.  673."'  In  an 
action  of  assumpsit,  the  refusal  of  the 
court  to  allow  the  defendant  to  ask  the 
plaintiff,  on  cross-examination,  as  to  what 
his  feelings  were  toward  the  defendant  at 
the  time  he  made  a  written  statement  of 
the  accounts  between  himself  and  the  de- 
fendant, which  had  been  made  nearly  a 
year  before  the  trial,  and  which  the  plain- 
tiff had  introduced  in  evidence,  if  error  at 
all,  was  not  prejudicial.  Salle  v.  Mayer,  91 
Cal.  165;  27  Pac.  513.  Where  a  witness  for 
the  prosecution  on  a  trial  for  murder,  testi- 
fied, in  response  to  a  question  by  the  dis- 
trict attorney,  that  she  had  never  been  on 
the  witness-stand  but  once  before,  and  that 
then  she  was  very  much  excited,  the  court 
is  not  in  error  in  sustaining  an  objection 
to  the  question  of  the  counsel  for  the  de- 
fendant, thereupon,  what  she  was  called  to 
testify  for,  as  the  question  referred  to  an 
entirely  immaterial  matter.  People  v.  De 
Witt,  68  Cal.  584;  10  Pac.  212. 

Injury  presumed  from  error.  A  defend- 
ant is  presumed  to  have  been  injured  by 
erroneous  rulings  in  refusing  to  j)crmit 
cross-examination  by  him,  unless  it  clearly 
and  affirmatively  appears  that  he  was  not. 
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People  V.  Furtado,  57  Cal.  345.  Every  error 
of  the  court,  in  the  rejection  of  proper 
cross-examination,  is  prima  facie  an  injury, 
and  it  rests  with  the  other  party  clearly 
to  show  that  no  hurt  was  or  could  have 
been  done  bv  the  error.  Jackson  v.  Feather 
River  etc.  Water  Co.,  14  Cal.  18. 

Error  cured  how.  Error  of  the  court  in 
l)ermitting  a  witness  to  testify,  who  was 
objected  to  on  the  ground  of  ineompcteucy, 
is  cured  by  the  cross-examination  of  the 
witness  by  the  party  objecting  (People  v. 
Anderson,  26  Cal.  129);  and  the  erroneous 
exclusion  of  the  testimony  of  a  defendant 
in  support  of  his  answer,  is  cured  by  the 
admission  of  the  same  testimony  upon  his 
cross-examination.  Kellam  v.  Erode,  1  Cal. 
App.  315;  82  Pac.  213.  Rulings  against  the 
admissibility  of  questions  asked  upon 
cross-examination,  are,  if  erroneous,  cured 
by  the  further  full  testimony  of  the  wit- 
ness to  the  same  matters.  Hill  v.  McCoy, 
1  Cal.  App.  159;  81  Pac.  1015.  Error  in  not 
allowing  the  plaintiff,  upon  cross-examina- 
tion, to  be  asked  how  much  destroyed 
goods  cost,  according  to  invoice,  damages 
for  which  is  sought  to  be  recovered,  is 
cured  by  the  introduction  of  the  invoice 
itself,  showing  the  cost.  Kahn  v.  Triest- 
Roseuberg  Cap  Co.,  139  Cal.  340;  73  Pac. 
164.  Any  error  in  refusing  to  allow  cross- 
examination  of  the  plaintiff  by  the  defend- 
ant as  to  the  time  of  the  receipt  of  certain 
lettfrs  offered  in  evidence,  is  cured  by  the 
subsequent  permission  of  the  court,  at  the 
close  of  the  trial,  to  open  the  case  to  allow 
such  questions  to  be  put  by  the  defendant, 
although  such  permission  was  refused  by 
the  defendant  unless  the  case  should  be 
opened  generally  for  the  reception  of  testi- 
mony. Bergtholdt,  v.  Porter,  114  Cal.  681; 
46  Pac.  738.  Error  of  the  court  in  refusing 
to  allow  a  witness  to  be  cross-examined  for 
the  purpose  of  showing  his  hostility  to  or 
prejudice  against  the  party  against  whom 
he  has  testified,  is  not  cured  by  proof  else- 
where that  the  witness  was  unfriendly. 
Lange  v.  Schoettler,  115  Cal.  388;  47  Pac. 
139;  and  see  People  v.  Bird,  124  Cal.  32;  56 
Pac.  639. 

Appeal.  The  cross-examination  of  wit- 
nesses is  largely  in  the  discretion  of  the 
trial  court:  it  will  not  be  reviewed  upon 
a]>iical,  where  there  is  no  abuse  of  dis- 
cretion. Silvarer  v.  Hansen,  77  Cal.  579;  20 
Pac.  136;  Santa  Ana  v.  Harliu,  99  Cal.  538; 
34  Pac.  224;  Zane  v.  De  Onativia,  139  Cal. 
328;  73  Pac.  856;  Grimbley  v.  Harrold,  125 
Cal.  24;  73  Am.  St.  Rep.  19;  57  Pac.  558; 
Roche  V.  Baldwin,  143  Cal.  186;  76  Pac. 
956.  Cases  are  sometimes  reversed  for  the 
abuse  of  such  discretion;  but  where  the 
questions  are  general  and  indefinite  in 
character,  asked  for  the  apparent  purpose 
of  developing  affirmative  defenses  of  the 
defendant  before  the  defense  is  opened, 
their  exclusion  is  not  ground  for  reversal, 
even  though  the  answers  might  also  tend 


to  test  the  memory  of  the  witness,  or  be,  in 
some  other  way,  useful  to  the  adverse 
party:  the  rule  is,  that  a  party,  who  has 
not  opened  his  own  case,  will  not  be  al- 
lowed to  introduce  it  to  the  jury  by  cross- 
examining  the  witnesses  of  the  adverse 
party.  Roche  v.  Baldwin,  143  Cal.  186;  7  6 
Pac.  956.  Where  the  scope  of  the  testi- 
mony given  by  the  defendant  in  his  ex- 
amination in  chief  shows  that  the  questions 
propounded  to  him  on  cross-examination 
were  within  the  rules  enunciated  by  the 
appellate  court  in  previous  decisions,  or 
were  unproductive  of  injury  to  him,  there 
is  no  ground  of  reversal  therefor.  People 
v.  Ebanks,  117  Cal.  652;  40  L.  R.  A.  269;  49 
Pac.  1049.  Where  questions  objected  to  on 
cross-examination,  upon  trial  by  the  court 
without  a  jury,  are  answered  in  such  a  way 
that  it  is  evident  that  the  party  objecting 
thereto  could  not  have  been  harmed,  the 
overruling  of  the  objections  is  not  ground 
for  reversal  upon  appeal.  Barnhart  v.  Ful- 
kerth,  93  Cal.  497;  29  Pac.  50;  and  see 
Partridge  v.  Shepard,  71  Cal.  470;  12  Pac. 
480.  An  improper  question,  put  to  a  de- 
fendant upon  his  cross-examination,  but 
withdrawn  upon  suggestion  by  the  court 
that  it  is  improper,  is  not  ground  for  a  re- 
versal, where  there  is  no  "apparent  willful 
intent  to  injure  him.  People  v.  Ward,  105 
Cal.  335;  38  Pac.  945.  An  objection,  that 
certain  evidence,  offered,  upon  cross-exami- 
nation, for  the  purpose  of  impeaching  a 
witness,  is  inadmissible  for  such  purpose, 
must  be  made  at  the  trial:  it  cannot  be 
considered  for  the  first  time  upon  appeal. 
Watrous  v.  Cunningham,  71  Cal.  30;  11 
Pac.  811.  A  party  cannot  abandon  the 
ground  of  objection  taken  to  a  question 
put  to  a  witness  on  his  cross-examination 
at  the  trial  in  the  lower  court,  and  assume 
another  on  the  trial  of  an  appeal  in  the 
appellate  court.  People  v.  McCauley,  45 
Cal.  146.  Where  the  court  cross-examined 
the  defendant  and  other  witnesses,  of  its 
own  motion,  and  made  remarks  and  sug- 
gestions, to  none  of  which  acts  of  the  court 
objection  was  made,  or  any  objection  taken 
b}^  the  defendant,  it  is  too  late  upon  ap- 
peal to  raise  a  question  as  to  such  matters. 
People  v.  Bishop,  134  Cal.  682;  66  Pac.  976. 
Where  the  record  on  appeal  does  not  con- 
tain all  of  the  evidence  given  by  the  de- 
fendant upon  his  examination  in  chief,  it 
will  not  be  presumed  that  the  cross-exami- 
nation was  improperly  allowed  upon  matter 
not  testified  to  bv  him  in  chief.  People  v. 
Ebanks,  117  Cal.' 652;  40  L.  R.  A.  269;  49 
Pac.  1049. 

Heirship,  cross-examination  of  witnesses 
in  proceeding  to  determine.  See  note  ante, 
§  1664. 

Cross-examination  of  defendant  in  criminal 
prosecution.  See  notes  19  Am.  Rep.  348;  38 
Am,    8t.    Rop.    89.'5. 

Extent  of  cross-examination  as  to  collateral 
matters.    See  note  14  Am.  St.  Rep.  480. 

Limiting  scope  of  cross-examination  to  scope 
of  direct  examination.    See  note  17  Ann.  Cas.  4. 
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Waiver  of  objection  to  testimony  by  cross- 
examination.    See  note  33   L.  R.  A.    (N.   S.)    103. 

CODE  COMMISSIONERS'  NOTE.  Landsberger 
V.    Gorham,    5    Cal.    450;    Aitken    v.    Mendenhall, 


25  Cal.  212;  People  v.  Miller,  33  Cal.  99;  Har 
per  V.  Lamping,  33  Cal.  641  ;  Thornton  v.  Hook, 
36  Cal.  223;  .Jackson  v.  Feather  River  etc.  Water 
Co.,  14  Cal.  18. 


§  2049.     Party  producing  witness,  how  far  may  impeach  his  credit.     The 

party  producing  a  witness  is  not  allowed  to  impeach  his  credit  by  evidence 
of  bad  character,  but  he  may  contradict  him  by  other  evidence,  and  may 
also  show  that  he  has  made  at  other  times  statements  inconsistent  with  his 
present  testimony,  as  provided  in  section  two  thousand  and  fifty-two. 

Legislation  §  2049.     Enacted  March  11,   1873.        cnt  state  of  facts  from  that  testified  to  at 
Application  of  section.    This  section  does       the  preliminary  examination,  it  is  not  error 


not  apply  where  the  calling  of  the  witness 
is  not  voluntary,  or  where  it  becomes  neces- 
sary to  call  the  adverse  party,  or  where  the 
witness  was  first  called  by  the  adverse 
party,  and  is  called  by  the  other  party  for 
purposes  connected  with  his  original  testi- 
mony, and  espieeially  where  he  is  entitled 
•"■-o  prove  his  different  sworn  statements, 
without  opportunity  of  cross-examination 
with  reference  thereto  (People  v.  McFar- 
lane,  134  Cal.  618;  66  Pac.  SG.5);  nor  was 
this  section  intended  as  authority  for  the 
impeachment,  by  any  means,  of  one's  own 
witness,  in  the  true  legal  sense  of  that 
term.  Zipperlen  v.  Southern  Pacific  Co.,  7 
Cal.  App.  206;  93  Pac.  1049. 

Construction  of  code  sections.  The  ex- 
tent to  which  the  general  language  of  this 
section  and  of  §  2052,  post,  has  been  quali- 
fied, as  indicated  in  People  v.  Cook.  148 
Cal.  334;  83  Pac.  43;  Zipperlen  v.  Southern 
Pacific  Co.,  7  Cal.  App.  206;  93  Pac.  1049. 

Other  evidence  to  impeach  witness.  A 
party  calling  a  witness  is  not  precluded 
from  proving  by  another  witness  the  truth 
of  any  particular  fact  in  direct  contradic- 
tion to  what  the  first  witness  may  have 
testified.  Norwood  v.  Kenfield,  30  Cal.  393. 
The  statement  of  a  witness,  when  in  his 
senses,  in  relation  to  his  own  condition  at 
the  time  of  a  sale,  is  conclusive;  and  a 
party  introducing  the  witness  making  this 
statement  is  estopped  from  denying  his 
sanity.    Montgomery  v.  Hunt,  5  Cal.  366. 

Foundation  for  impeachment  of  witness 
by  proving  inconsistent  statements.  A 
witness  cannot  be  impeached  by  proof  of 
statements  inconsistent  with  his  testimony, 
unless  the  foundation  is  first  laid  therefor, 
by  relating  the  statements  to  him,  with  the 
circumstances  of  times,  places,  and  persons 
present,  and  asking  him  whether  he  made 
such  statements,  and  if  so,  allowing  him  to 
explain  them.  People  v.  Wade,  118  Cal. 
672;  50  Pac.  841.  Where,  in  a  case  of 
homicide,  a  witness  for  the  prosecution 
testifies  inconsistently  with  the  testimony 
given  by  him  at  the  coroner's  inquest,  it  is 
proper  to  call  his  attention  to  what  he  had 
testified  to  before  the  coroner,  and  upon 
his  denial  of  such  testimony,  to  prove  by 
the  coroner  that  he  did  so  testify.  People 
V.  Bushton,  80  Cal.  160;  22  Pac.  127. 
Where  the  prosecuting  witness  di.sappointa 
ihe  prosecution  in  his  testimony  to  a  diflfer- 


for  the  court  to  permit  the  prosecution  to 
read  to  him  what  he  testified  to  at  the  pre- 
liminary examination,  and  the  court  may 
ask  him  whether  his  former  statement  was 
correct:  this  is  not  the  case  of  refreshing 
the  memory  of  a  witness.  People  v.  Eoss, 
115  Cal.  233;  46  Pac.  1059.  A  defendant  is 
not  harmed,  where  permission  is  given  to 
the  prosecuting  attorney  to  read  questions 
and  answers  given  by  the  prosecuting  wit- 
nesses at  the  preliminary  examination,  and 
to  question  the  witnesses  thereupon, 
against  an  objection  that  the  prosecution 
was  trying  to  impeach  his  own  witnesses, 
when  the  statements  about  which  the  wit- 
nesses are  questioned  are  substantially  the 
same  as  those  given  at  the  trial.  People  v. 
Johnson,  131  Cal.  511;  63  Pac.  842.  A  wit- 
ness may  not  be  asked  as  to  previous 
statements  made  as  to  matters  concerning 
which  he  failed  to  testify  at  the  trial,  as, 
for  instance,  upon  matters  to  which  he  said 
he  did  not  remember.  Estate  of  De  Lave- 
aga,  165  Cal.  607;  133  Pac.  307. 

Party  may  Impeach  his  witness  by  prov- 
ing Inconsistent  statement.  Where  a  wit- 
ness for  the  prosecution  in  a  trial  for 
murder  testified  that,  at  the  time  of  the 
homicide,  he  saw  some  person  at  a  dis- 
tance, but  did  not  recognize  him  at  the 
time,  and  could  make  no  statement  as  to 
who  he  was,  the  evidence  of  other  wit- 
nesses is  inadmissible  to  prove  that  such 
witness  had  stated  to  them  that  he  had 
seen  the  defendant  near  the  place  of  the 
homicide.  People  v.  De  Witt,  68  Cal.  584; 
10  Pac.  212.  Where,  upon  the  ground  of 
surprise,  the  prosecution  was  allowed  to 
lay  a  foundation  for  the  impeachment  of 
its  own  witness  by  proving  that  he  had 
made  contradictory  statements,  an  objec- 
tion to  such  proof,  on  the  ground  that  if  he 
had  made  such  statements  the  testimony 
should  first  be  read  to  him,  is  properly 
overruled,  it  not  appearing  that  the  state- 
ments were  in  the  form  of  testimony.  Peo- 
ple V.  Kruger,  100  Cal.  523;  35  Pac.  88. 
Where  a  witness  does  not  testify  as  ex- 
pected by  the  party  calling  him,  but  does 
not  give  testimony  against  him,  such  party 
is  not  permitted  to  prove  that  the  witness 
had  made  contrary  statements,  which,  if 
testified  to,  would  tend  to  make  out  his 
case.  People  v.  .Jacobs,  49  Cal.  384;  People 
v.  Creeks,  141  Cal.  529;  75  Pac.  101;  and 


2061 


BE-EXAMINATION   OF  WITNESS. 


§2050 


see  People  v.  Wallace,  89  Cal.  158;  26  Pae. 
650;    People   v.   Mitchell,   94   Cal.   550;    29 
Pac.    1106;    Estate    of   Kennedy,    104   Cal. 
429;   38  Pac.  93;   People  v.  Conkling,   111 
Cal.  616;  44  Pac.  314.     Where  the  prosecu- 
tion in  a  murder  trial  introduces  the  testi- 
mony of  a  witness  upon  a  preliminary  ex- 
amination,   and    the    defendant,    for    the 
purpose   of   contradicting   the   witness,   in- 
troduces his  evidence  upon  a  iirevious  trial, 
such  witness   does   not   thereby   become   a 
witness  for  the  defendant,  within  the  rule 
that  a  party  cannot  impeach  his  own  wit- 
ness.   People  V.  McFarlane,  134  Cal.  618; 
66  Pac.  865.     A  defendant  cannot  impeach 
his  own  witness  by  evidence  of  his  declara- 
tions, produced  contrary  to  a  stipulation  as 
to  the  testimony  of  such  witness.   People  v. 
Hawes,    98    Cal.    648;    33    Pac.    791.      The 
declarations    of    a    witness,    made    out    of 
court,  contradicting  his  testimony,  are  ad- 
missible only  for  the  purpose  of  impeach- 
ment,  and   not   to  prove   the   truth   of  the 
facts  stated  in  such  declarations.   Thiele  v. 
Newman,  116  Cal.  571;  48  Pac.  713.    Where 
a  witness  fails  to  give  any  evidence  in  re- 
lation to  a  fact,  and  he  is  then  asked  by 
the  party  calling  him  if  he  has  not  made  a 
statement  to  others  as  to  the  e:cistence  of 
such  fact,  which  is  denied  by  the  witness, 
error  in   overruling  the   objection   to   such 
question   does  not   warrant   a   reversal,    no 
evidence    being   offered    to    show    that   the 
witness    did    in    fact    make    the    statement 
denied  bv  him.   Davies  v.  Oceanic  S.  S.  Co., 
89  Cal.  280;  26  Pac.  827.     Vvhere  a  witness 
admits    that   he   may    have    made    certain 
statements,  there  is  nothing  to  be  contra- 
dicted.   People  v.  Conkling,  111  Cal.  616; 
44  Pac.  314. 

Surprise  warranting  impeachinent  of 
witness  by  proving  inconsistent  state- 
ments. A  party  may  impeach  his  own 
witness  by  proof  of  contrary  statements, 
where  he  is  honestly  surprised  by  adverse 
testimony.  People  v.  Johnson,  131  Cal. 
511;  63  Pac.  842.  The  only  case  where  a 
party  is  permitted  to  show  that  his  own 
witness  has  made  contrary  statements,  by 
way  of  impeachment,  is  where  the  witness 
has  given  damaging  testimony,  to  the  sur- 
prise of  the  partv  calling  him.  People  v. 
Creeks,  141  Cal.  529;  75  Pac.  101;  Bollinger 
V.  Bollinger,  154  Cal.  695;  99  Pac.  196.  The 
reference,  in  this  section,  to  §  2052,  post, 
merelv  means  that,  before  being  permitted 
to   prove   that  his  witness  has   made   pre- 


vious inconsistent  statements,  the  party 
must  lay  the  foundation  as  provided  lu 
8  ^052  Zipperlen  v.  Southern  Pacific  Co., 
7  Cal.  App.  206;  93  Pac.  1049.  The 
prosecution  in  a  criminal  case  is  allowed  to 
impeach  its  own  witness,  by  proving  state- 
ments inconsistent  with  hi  i  testimony 
given  on  the  trial,  where  a  foundation  is 
laid  for  their  introduction  as  provided  by 
§  2052,  post.  People  v.  De  Witt,  68  Cal. 
584;  10  Pac.  212. 

Purpose  of  calling  witness-  A  defendant 
cannot  be  iicrmitted  to  call  the  prosecuting 
witness,  merely  for  the  purpose  of  im- 
peaching him.  People  v.  Crespi,  115  Cal. 
50;  46  Pac.  863. 

Party  bound  by  his  witness's  testimony 
when.  Where  a  party  offers  a  witness  to 
prove  a  sale,  and  the  witness  testifies  that 
the  sale  was  in  writing,  such  party  is 
bound  by  the  testimony,  and  must  produce 
the  writing  or  account  for  its  loss.  Patter- 
son V.  Keystone  Mining  Co.,  30  Cal.  360. 
The  plaintiff  in  an  action  against  an  ad- 
ministrator, having  called  the  representa- 
tive to  testify  in  his  behalf,  is  not  neces- 
sarily bound  by  his  answer.  Todd  v. 
Martin,  4  Cal.  Unrep.  805;  37  Pac.  872. 

Party  cannot  impeach  his  witness  when. 
Any  attempt  by  a  party  to  impeach  his 
own  witness,  not  because  that  witness  had 
given  hostile  evidence  which  had  taken 
him  by  surprise,  but  because  he  did  not 
admit  what  was  sought  to  be  elicited  from 
him,  is  not  permissible.  People  v.  Crespi, 
115  Cal.  50;  46  Pac.  863. 

Error  in  admitting  statements  impeach- 
ing title.  In  an  action  to  restrain  the  sale 
under  execution  against  the  grantor  of 
lands  conveyed  by  him,  upon  the  ground 
that  the  deed  was  intended  as  a  mortgage, 
it  is  error  to  admit  evidence  of  statements 
made  by  the  grantor,  long  after  the  execu- 
tion of  the  deed,  impeaching  the  title  con- 
veyed thereby,  by  showing  that  it  was 
given  as  security  for  a  loan.  Hyde  v. 
Buckner,  108  Cal.  522;  41  Pac.  416. 

When  and  by  vrhom  witness  may  be  impeached. 
See  note  15  Am.  Dee.  96. 

Impeachment  of  witness  by  party  calling  him. 
See  notes  60  Am.  Dec.  749;  21  L.  K.  A.  ^IS. 

Contradicting  party's  own  witness  l^y  showing 
that  he  made  prior  inconsistent  statements.    See 

''"Eight  orpa^rty  who  caUs  adverse  witness  to 
impelch  or  discredit  his  testimony.  See  notes  6 
Ann.   Cas.    711;    13    Ann.   Cas.    7.J7. 

CODE  COMMISSIONEBS'  NOTE.  Norwood  v. 
Kenfield,  30  Cal.  394. 


S2050  Witness,  how  examined.  When  re-examined.  A  witness  once 
examined  cannot  be  re-examined  as  to  the  same  matter  without  \eave  «£  the 
court  but  he  may  be  re-examined  as  to  any  new  matter  upon  which  he  has 
be^  examined  by  the  adverse  party.  And  after  tl-  -aminations  on  both 
sides  are  once  concluded,  the  witness  cannot  be  recalled  without  leave  ot 
the  court.  Leave  is  granted  or  withheld,  in  the  exercise  of  a  sound  discre- 
tion. 
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Recalling  witness,  indlscretioa  of  court.  Ante, 
§  607,  subd.  3. 

Legislation  §  2050.     Enacted  March  11,  1872. 

Re-examination  on  similar  matters.  A 
witness  in  a  criminal  action,  who  has  testi- 
fied to  a  conversation  with  the  defendant, 
may  testify,  on  redirect  examination,  as  to 
another  conversation  with  him.  People  v. 
Majoine,  144  Cal.  303;  77  Pac.  9.52. 

Re-examination  on  new  matter  intro- 
duced by  adverse  party.  Where,  in  an 
indictment  for  grand  larceny,  upon  the 
cross-examination  of  the  prosecuting  wit- 
ness, the  defendant  drew  out  the  fact  that 
the  witness  had  consulted  a  certain  person 
in  relation  to  the  transaction  out  of  which 
the  indictment  grew,  and,  in  part,  de- 
veloped what  had  occurred  between  them, 
the  plaintiff  is  entitled  to  call  out  all  that 
took  place  between  the  witness  and  such 
jierson  in  the  consultation  referred  to. 
People  V.  Smallman,  .55  Cal.  1S.5.  Where, 
in  a  trial  for  murder,  the  prosecution  had 
produced  no  proof  of  threats  of  the  de- 
fendant, and  the  defense  had  produced 
evidence  of  quarrels  between  him  and  the 
deceased,  and  of  threats  made  by  the  de- 
ceased against  the  defendant,  it  is  proper 
to  allow  the  prosecution,  in  rebuttal,  to 
give  evidence  of  threats  and  ill-feeling  by 
the  defendant  against  the  deceased.  Peo- 
ple v.  Glaze,  139  Cal.  154;-  72  Pac.  965. 
Where,  after  the  prosecution  has  rested, 
counsel  for  the  defendant  asks  for  leave 
further  to  cross-examine  the  prosecutor  on 
new  matter,  it  is  not  sufBcient  reason  for 
the  court  to  deny  the  request,  that  the 
prosecution  has  rested,  and  that  the  de- 
fendant may  recall  the  prosecutor  as  his 
own  witness;  but  if  the  request  is  denied, 
and  the  defendant  then  makes  the  prose- 
cutor his  own  witness,  not  on  such  new 
matter,  but  on  matter  inquired  into  on 
the  former  examination,  the  defendant  is 
not  injured.  People  v.  Parton,  49  Cal.  632. 
In  an  action  to  restrain  the  diversion  of 
water,  the  plaintiff,  having  shown  a  prior 
appropriation  of  the  water  right  by  him- 
self, which  the  defendant  attempts  to  de- 
feat by  the  plea  of  the  statute  of  limita- 
tions, should  be  permitted  to  show,  in 
rebuttal,  that  the  defendant,  before  the 
bar  of  the  statute  could  have  attached, 
had  acknowledged  his  claim,  and  sought 
to  become  his  lessee  of  the  water  right. 
Ledu  v.  Jim  Yet  Wa,  G7  Cal.  34C;  7  Pac. 
731.  Where  it  is  sought  to  impeach  a  wit- 
ness, on  cross-examination,  for  contra- 
dictory statements,  admitted  to  have  been 
made,  the  witness  is  entitled,  on  re-exami- 
nation, to  explain  that  such  contradictory 
statements  were  not  true.  People  v.  Glover, 
1  11  Cal.  233;  74  Pac.  745.  Where,  upon  the 
cross-examination  of  the  prosecuting  wit- 
ness, a  paper  is  presented  to  him  by  counsel 
for  the  defendant,  who  asked  him  to  iden- 
tify two  items  in  it,  but  did  not  offer  the 
paper  or  the  items  in  evidence,  it  is  error 


to  allow  the  prosecution,  on  re-examina- 
tion, to  offer  such  paper  in  evidence,  in 
explanation  of  the  two  items,  against  the 
objection  of  the  defendant.  People  v.  Van 
Ewan,  111  Cal.  144;  43  Pac.  520.  Where, 
in  a  trial  for  murder,  a  daughter  of  the 
deceased,  on  her  cross-examination  as  a 
witness  for  the  prosecution,  stated  that  she 
did  not  inform  her  father  of  the  defend- 
ant's presence  in  the  house,  nor  converse 
with  a  surgeon  on  the  subject,  when  he 
came,  she  is  properly  permitted,  on  re- 
examination, to  explain  her  motive  for  not 
informing  them  of  the  declared  intention 
of  the  defendant  to  kill  her  father.  People 
v.  Glover,  141  Cal.  233;  74  Pac.  745.  A 
witness  for  the  prosecution  may  be  allowed 
to  testify,  in  rebuttal,  as  to  statements 
made  by  a  witness  for  the  defendant,  in- 
consistent with  his  testimony,  and  for 
which  the  proper  foundation  has  been  laid 
upon  his  cross-examination.  People  v. 
Glaze,  139  Cal.  154;  72  Pac.  965.  It  is 
proper  for  a  witness,  on  re-examination, 
to  explain  a  letter  written  by  him,  ad- 
mitted on  cross-examination,  and  contain- 
ing statements  at  variance  with  his  testi- 
mony' previously  given.  Hale  Bros.  v. 
Milliken,  5  Cal.  App.  344;  90  Pac.  365.  A 
witness  for  the  prosecution  in  a  murder 
trial  may,  on  his  redirect  examination, 
testify  as  to  a  statement  made  by  the  de- 
fendant shortly  after  the  homicide,  and 
related  to  and  connected  with  the  circum- 
stances thereof,  as  detailed  on  his  direct 
and  cross-examination.  People  v.  French, 
69  Cal.  169;  10  Pac.  378.  The  mere  fact 
that,  after  the  prosecutor  leaves  the  wit- 
ness-stand, another  witness  for  the  prose- 
cution, in  testifying  as  to  certain  occur- 
rences, differs  from  the  prosecutor  in  his 
account  thereof,  does  not  give  the  defend- 
ant a  right  further  to  cross-examine  the 
prosecutor.    People  v.  Parton,  49  Cal.  632. 

Discretion  of  court  to  allow  re-examina- 
tion of  witness^  It  is  within  the  discretion 
of  the  court  to  permit  a  witness  for  the 
prosecution,  in  rebuttal,  to  testify  to  what 
he  had  testified  to  before  on  his  direct 
examination;  and  such  discretion  is  prop- 
erly exercised  if  the  court  cannot  recall,  at 
the  time,  whether  the  question  calls  for 
the  repetition  of  the  witness's  former  testi- 
mony (People  V.  Clark,  84  Cal.  573;  24  Pac. 
313);  and  it  is  within  the  discretion  of  the 
court  to  permit  a  witness  to  be  recalled  for 
further  cross-examination,  to  lay  a  founda- 
tion for  discrediting  or  impeaching  him 
(Keed  v.  Clark,  47  Cal.  194);  and,  in  a  trial 
for  murder,  to  allow  the  defendant  to  re- 
call a  witness  for  the  prosecution  for  the 
purpose  of  laying  a  foundation  for  im- 
peachment by  proof  of  contradictory  state- 
ments; and  it  is  not  an  abuse  of  discretion 
to  refuse  to  allow  it,  where  no  substantial 
right  of  the  defendant  is  affected  by  such 
refusal  at  the  time  it  is  made  (People  v. 
Shaw,  111  Cal.  171;  43  Pac.  593);  and  it  is 
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competent  for  the  court,  in  the  exercise  of 
a  sound  discretion,  to  permit  a  question 
that  was  proper  for  direct  examination,  to 
be  askod  on  redirect  examination,  though 
not  a  strictly  proper  one  for  redirect  ex- 
amination (Kimball  v.  Northern  Electric 
Co.,  1.19  Cal.  225;  113  Pac.  15G) ;  and  where 
a  witness  has  been  once  called  and  ex- 
amined b}^  a  party,  it  is  within  the  dis- 
cretionary power  of  the  court  to  allow  him 
to  be  recalled  and  further  examined  by  the 
same  party,  even  if  the  other  party  objects. 
Tyler  v.  Healey,  51  Cal.  191.  Although  an 
objection,  ujion  the  })ait  of  the  defendant 
in  a  criminal  prosecution,  to  the  unneces- 
sary repetition  of  testimony  of  the  prose- 
cuting witness,  on  re-examination,  of  the 
same  character  and  upon  the  same  topic  as 
that  previously  given  in  his  direct  and 
cross-examinations,  should  be  sustained, 
yet  the  matter  is  in  the  discretion  of  the 
court,  and  error  cannot  be  predicated  upon 
the  ruling.  People  v.  McNamara,  94  Cal. 
509;  29  Pac.  953. 

Abuse  of  discretion.  Where  the  defend- 
ant calls  and  examines  a  witness,  and 
rests,  and  the  plaintiff  introduces  testi- 
mony in  rebuttal,  it  is  an  abuse  of  the 
discretion  of  the  court  to  refuse  to  allow 
the  defendant  to  re-examine  the  witness, 
where  counsel  states  that  the  witness  will 
testify  to  material  matters  coming  to  the 
knowledge  of  counsel  since  the  close  of  the 
defendant's  case,  and  if  the  recalling  of 
the  witness  will  work  no  surprise  on  the 
plaintiff  (Barry  v.  Bennett,  45  Cal.  80); 
but  it  is  not  an  abuse  of  discretion  for  the 
court  to  refuse  to  permit  a  witness,  on  re- 
examination, to  be  further  interrogated  on 
a  point  concerning  which  he  has  already 
fully  testified  (Brumagim  v.  Bradshaw,  39 
Cal.  24) ;  nor  is  it  an  abuse  of  discretion 
to  refuse  to  allow  the  plaintiff  to  recall  a 
witness  in  rebuttal  for  the  sole  purpose  of 
contradicting  a  v>^itness  for  the  defendant 
on  a  point  upon  which  the  plaintiff's  wit- 
ness has  already  testified  (Phelps  v.  Mc- 
Gloan,  42  Cal.  298);  nor  is  it  such  an 
abuse  of  discretion  as  to  warrant  a  re- 
versal, where  the  court  refused  to  permit 
the  defendant  to  recall  a  witness  who  had 
been  on  the  stand  twice,  counsel  having 
failed    to    respond    to    inquiries     made    of 

§  2051.  How  impeached.  A  witness  may  be  impeached  by  the  partj'^ 
against  whom  he  was  called,  by  contradictory  evidence  or  by  evidence  that  his 
general  reputation  for  truth,  honesty,  or  integrity  is  bad,  but  not  by  evidence  of 
particular  wrongful  acts,  except  that  it  may  be  shown  by  the  examination 
of  the  witness,  or  the  record  of  the  judgment,  that  he  had  been  convicted  of 
a  felony. 


them,  and  making  no  statement  as  to  the 
facts  they  desired  to  prove  (People  v. 
Moan,  65  Cal.  532;  4  Pac.  545);  nor  is  it  an 
abuse  of  discretion  to  refuse  to  allow  a 
witness  to  be  recalled  after  the  case  has 
been  continued  for  argument.  Briswalter 
v.  Palomares.  66  Cal.  259;  5  Pac.  226. 

Court  should  allow  recall  of  witness  after 
case  closed  when.  Where  the  ends  of 
justice  require  it,  the  court  has  the  right, 
and  it  is  its  duty,  to  permit  a  witness  to  be 
recalled,  after  a  party  has  closed  his  case. 
Pairchild  v.  California  Stage  Co.,  13  Cal. 
599. 

Eeopenlng  case  for  further  testimony. 
See  note  ante,  §  2042. 

Showing  by  counsel  desiring  to  re- 
examine witness.  Where  a  witness  has 
been  on  the  stand  twice,  once  for  the 
people  and  then  for  the  defense,  it  is 
proper  for  counsel,  desiring  further  to  ex- 
amine the  witness,  to  show  to  the  court 
what  he  expects  to  prove  by  the  witness, 
and  to  show  some  good  reason  why  he  had 
not  proved  it  before.  People  v.  Moan,  65 
Cal.  532;  4  Pac.  545. 

Reiteration  of  testimony.  Witnesses  for 
the  prosecution  should  not  be  allowed  to 
reiterate  their  testimony  under  the  guise 
of  rebuttal.  People  v.  Van  Ewan,  111  Cal. 
144;  43  Pac.  520. 

Reversal  of  judgment.  Where  the  court 
refuses  to  allow  a  witness  for  the  prosecu- 
tion to  be  recalled  by  the  defendant,  and 
such  v/itness  is  afterwards  recalled  by  the 
prosecution,  and  the  defendant  does  not 
then  offer  to  question  him  about  contra- 
dictory statements,  the  refusal  is  not  suffi- 
cient ground  for  reversal  of  the  judgment. 
People  V.  Shaw,  111  Cal.  171;  43  Pac.  593. 

Appeal.  The  matter  of  permitting  a 
party,  who  has  cross-examined  a  witness, 
to  recall  him,  in  order  to  make  a  further 
cross-examination,  vests  greatly  in  the  dis- 
cretion of  the  court;  and  it  is  not  the 
practice  of  the  appellate  court  to  disturb 
the  judgment  for  a  refusal  to  permit  a  wit- 
ness to  be  recalled,  unless  such  discretion 
has  been  abused.  People  v.  Keith,  50  Cal. 
137;  Rea  v.  Wood,  105  Cal.  314;  38  Pac. 
899;  and  see  Marziou  v.  Pioche,  10  Cal.  545. 

CODE  COMMISSIONERS'  NOTE.  See  §  2042, 
ante. 


Good    character,    showing,   after    impeachment. 
Post,  §  205:?. 

Falsus  in  uno,  falsus  in  omnibus.    Post,  §  2061. 

Legislation  §  2051.     Enacted  March  11,  1873. 
Application   of   section.     The    rule    pre- 
scribed in  this  section  is  made  applicable 


to   criminal   trials.     People   v.   White,   142 
Cal.  292;  75  Pftc.  828. 

Construction  of  code  sections.  This  sec- 
tion and  §  2052,  post,  prescribe  the  method 
of  impeaching  witnesses,  and  they  can  be 
impeached  in   no  other  way   than  therein 
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provided.   People  v.  Harlan,  133  Cal.  16;  65 
Pae.  9;   People  v.  Harrison,   18  Cal.   App. 
288;  123Pac.  200. 
Foundation    for    impeachment.     It     is 

proper  to  impeach  the  motives  of  the 
prosecuting  witness  by  proof  that  he  had 
instituted  the  prosecution  for  the  purpose 
of  extorting  money  from  the  defendant; 
but,  in  order  to  lay  the  foundation  for  such 
impeachment,  the  prosecuting  witness 
should  first  be  directly  asked  if  he  had  not 
begun  the  prosecution  for  that  purjiose. 
People  V.  Delbos,  146  Cal.  734;  81  Pac.  131; 
and  see  Lewis  v.  Steiger,  68  Cal.  200;  8 
Pac.  884. 

Impeachment  of  witnesses.  See  also 
note  post,  §  2052. 

Contradictory  evidence.  A  witness  may 
be  impeached  by  testimony  contradictory 
of  or  rendering  incredible  his  statements. 
People  V.  McLane,  60  Cal.  412.  Where,  in 
a  trial  for  murder,  a  witness  for  the  de- 
fendant testified  that  a  person,  who  has 
been  tried  for  the  same  offense  and  ac- 
quitted, told  him  that  he  killed  the  de- 
ceased, and  that  he  got  the  gun  from  an- 
other person,  the  testimony  of  such  other 
person,  in  rebuttal,  that  he  did  not  lend  a 
pistol  to  the  person  acquitted,  is  incompe- 
tent: It  does  not  tend  to  disprove  the  evi- 
dence as  to  the  fact  of  the  declaration. 
People  V.  Mitchell,  94  Cal.  550;  29  Pac. 
110'6.  Where,  in  a  trial  for  murder,  a  wit- 
ness for  the  prosecution  is  asked,  upon 
cross-examination,  whether  he  had  not 
been  paid  for  executing  a  bond  for  certain 
persons  under  the  internal-revenue  laws, 
and  admitted  that  he  had  executed  the 
bond,  but  denied  that  he  was  paid  for  it, 
it  is  not  admissible  for  the  defendant  to 
attempt  to  prove  by  another  witness  that 
the  people's  witness  was  paid  for  going  on 
the  bond.  People  v.  Collins,  105  Cal.  504; 
39  Pac.  16;  and  see  People  v.  Bell,  53  Cal. 
119;  People  v.  Tiley,  84  Cal.  651;  24  Pac. 
290.  Charges  entered  in  vn  account-book, 
kept  by  a  third  party,  made  against  a 
person  who  is  a  witness  at  the  trial,  are 
receivable  in  evidence  to  impeach  such 
witness,  whether  such  third  party  is  living 
or  dead  at  the  time  of  the  trial.  Sill  v. 
Reese,  47  Cal.  294.  Where  a  witness  for 
the  plaintiff  denies,  upon  his  cross-examina- 
tion, that  he  offered  to  procure  testimony 
in  the  case  for  the  defendant  if  paid  there- 
for, the  defendant  may  impeach  him  by 
evidence  to  the  contrary.  Lewis  v.  Steiger, 
68  Cal.  200;  8  Pac.  884.  Where  a  witness 
for  the  defendant,  in  a  trial  for  murder, 
denies,  on  cross-examination,  that  he  has 
attempted  to  bribe  certain  other  witnesses 
to  give  false  testimony  in  the  interest  of 
the  defendant,  he  may  be  impeached,  in 
rebuttal,  by  witnesses  proving  such  at- 
tempted bribery.  People  v.  Wong  Chuey, 
117  Cal.  624;  49  Pac.  833.  Where,  in  a 
criminal  action,  a  witness  for  the  defense 
testifies  that  she  is  "not  so  very  friendly" 


with  the  defendant,  he  is  not  prejudiced 
by  evidence  of  the  sheriff,  in  rebuttal,  that, 
during  the  trial,  he  had  seen  the  witness 
and  two  other  ladies,  one  of  whom  was 
the  defendant's  wife,  kiss  the  defendant. 
People  v.  Perry,  144  Cal.  748;  78  Pac.  284. 
Upon  the  trial  of  a  defendant  accused  of 
murder,  the  prosecution  may  impeach  ihe 
evidence  of  witnesses  for  the  defense,  as 
to  the  facts  and  circumstances  of  the  homi- 
cide, by  proof  that  at  that  time  a  passing 
train  obscured  their  view;  and  it  is  proper 
to  ask  a  train-dispatcher  as  to  the  running- 
time  of  such  train,  to  establish  the  fact 
that  it  was  passing  the  place  of  the  murder 
at  that  particular  time.  People  v.  Wong 
Chuey,  117  Cal.  624;  49  Pac.  833;  and  see 
Davis  V.  California  Powder  Works,  84  Cal. 
617;  24  Pac.  387.  The  map  of  a  survey, 
made  for  the  purpose  of  a  partition  of 
lands  purchased  by  the  witness  and  others, 
is  admissible  in  evidence,  on  the  cross- 
examination  of  such  witness,  for  the  pur- 
pose of  contradicting  his  evidence  relating 
thereto.    Judson  v.  Malloy,  40  Cal.  299. 

Reputation  of  witness.  Formerly,  it  was 
the  rule  that  the  inquiry  was  confined  to 
the  reputation  of  the  witness  for  truth  and 
veracity;  but  this  rule  was  changed  by 
Stats.  1867-68,  p.  193,  to  extend  to  his  gen- 
eral reputation  for  truth,  honesty,  and  in- 
tegrity, and  the  rule,  as  thus  enlarged,  was 
embodied  in  this  section  and  §  1S47,  ante. 
Heath  v.  Scott,  65  Cal.  548;  4  Pac.  557; 
and  see  People  v.  Yslas,  27  Cal.  630.  This 
section,  as  to  reputation  for  truth,  is  but 
declaratory  of  the  common-law  rule.  People 
v,  Markham,  64  Cal.  157;  49  Am.  Rep.  700; 
30  Pac.  620.  A  witness  may  be  impeached 
by  evidence  of  general  bad  reputation  for 
veracity,  etc.  People  v.  McLane,  60  Cal. 
412.  The  inquiry  is  to  be  confined  to  the 
general  reputation  of  the  witness.  See 
People  V.  Hickman,  113  Cal.  80;  45  Pac. 
175;  Wise  v.  Wakefield,  118  Cal.  107;  50 
Pac.  310.  Where  the  term  "general"  was 
omitted  in  making  the  inquiry  as  to  the 
knowledge  of  the  impeaching  witnesses  of 
the  defendant's  reputation  for  truth,  hon- 
esty, and  integrity,  that  fact  is  not  ma- 
terial, where  the  whole  manner  of  the 
inquiry,  and  the  character  of  the  question 
asked,  evinced  clearly  that  it  was  the  gen- 
eral reputation  of  the  impeached  witness 
that  was  sought.  People  v.  Hickman,  113 
Cal.  80;  45  Pac.  175.  A  witness  may  not 
be  impeached  by  proof  of  a  bad  reputation 
for  truth,  unless  he  is  held  in  such  bad  re- 
pute, generally,  in  the  community  in  which 
he  lives,  or  is  generally  known:  it  is  the 
general  reputation  that  is  to  be  proved. 
People  V.  Cord,  157  Cal.  562;  108  Pac.  511; 
People  V.  McCarthy,  14  Cal.  App.  148;  111 
Pac.  274.  The  evidence,  to  be  competent, 
must  be  as  to  the  witness's  general  reputa- 
tion in  the  community  in  which  he  resides; 
that  is  to  say,  to  impeach  him,  when  the 
inquiry  is  as  to  his  reputation  for  truth, 
he   must    have   reached   the   bad    eminence 
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«f  notoriety  as  a  liar.  People  v.  Markham, 
64  Cal.  157;  49  Am.  Rep.  700;  30  Pac.  620. 
The  evidence  must  be  confined  to  the  gen- 
eral reputation  of  the  impeached  witness 
for  truth,  honesty,  and  integrity  in  the  com- 
munity where  he  resides.  Wise  v.  Wake- 
field, 118  Cal.  107;  50  Pac.  310.  The  attack 
must  be  on  the  reputation  of  the  witness 
amongst  his  neighbors,  whether  they  know 
him  personally  or  not,  or  amongst  those 
who  have  had  opportunities  of  ascertain- 
ing his  reputation  as  generally  estimated. 
People  V.  Markham,  64  Cal.  157;  49  Am. 
Rep.  700;  30  Pac.  620.  The  impeaching 
witness  may  testify  as  to  the  reputation 
of  another  witness  for  truth,  honest}',  and 
integrity,  although  he  had  never  heard 
such  reputation  discussed.  First  Nat.  Bank 
V.  Wolff,  79  Cal.  69;  21  Pac.  551.  It  is  not 
essential  to  the  impeachment  of  a  witness, 
that  the  witnesses  called  for  that  purpose 
shall  testify  that,  from  his  general  bad 
reputation  for  truth  and  veracity,  they 
would  not  believe  him  on  oath.  People  v. 
Tyler,  35  Cal.  553.  A  witness,  called  upon 
to  impeach  another,  may  be  asked  if  he 
would  believe  such  other  witness  on  oath 
(Stevens  v.  Irwin,  12  Cal.  306;  Wise  v. 
Wakefield,  118  Cal.  107;  50  Pac.  310);  but 
he  can  testify  only  as  to  the  general  repu- 
tation of  the  witness  sought  to  be  im- 
peached: he  cannot  testify  as  to  his  per- 
sonal knowledge  (People  v.  Ward,  134  Cal. 
301;  66  Pac.  372;  People  v.  Webster,  89 
Cal.  572;  26  Pac.  1080);  nor  can  he  base 
his  belief  on  personal  knowledge,  as  dis- 
tinguished from  general  reputation.  People 
v.  Methvin,  53  Cal.  68.  A  witness,  for  the 
purpose  of  his  impeachment,  cannot  be 
asked  questions  affecting  his  moral  char- 
acter. Hinkle  v.  San  Francisco  etc.  R.  R. 
Co.,  55  Cal.  627.  Where,  in  laying  the 
foundation  for  the  impeachment  of  the  de- 
fendant, a  witness  for  the  prosecution  was 
asked,  without  objection,  whether  he  was 
acquainted  with  the  defendant's  reputa- 
tion for  "truth,  honesty,  or  integrity,"  and 
was  then  asked  what  such  reputation  was, 
which  was  objected  to  generally,  the  rul- 
ing of  the  court  in  overruling  the  objec- 
tion is  not  erroneous,  its  attention  not 
having  been  called  to  the  use  of  the  word 
"or"  instead  of  "and,"  in  the  first  question, 
and  the  defendant  having  opportunity,  on 
cross-examination,  to  find  out  what  quali- 
ties the  witness  was  testifving  about. 
People  V.  Ryan,  108  Cal.  581;  41  Pac.  451. 
The  rule  is  uniform,  that  general  char- 
acter cannot  be  proved  bv  a  single  act. 
Rea  V.  Wood,  105  Cal.  314;  38  Pac.  899. 
Where  the  evidence  of  a  witness,  intro- 
duced by  the  people  in  a  criminal  case, 
shows  that  she  is  a  woman  of  ill  repute, 
the  defendant  is  not  injured  by  the  refusal 
of  the  court  to  allow  him  to  prove  that 
she  is  such.  People  v.  Reed,  48  Cal.  553. 
The  character  of  a  person,  who  is  not  a 
witness  in  the  case,  cannot  be  called  in 
question  upon  the  cross-examination  of  the 
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defendant.  Pyle  v.  Piercy,  122  Cal.  383; 
55  Pac.  141;  and  see  Donelly  v.  Curran,  54 
Cal.  282. 

Proof  of  general  reputation.  See  also 
note  post,  §  2053. 

Character.  The  character  of  the  defend- 
ant in  a  criminal  case  is  in  issue  when  he 
offers  himself  as  a  witness.  People  v. 
Oliver,  7  Cal.  App.  601;  95  Pac.  172.  The 
defendant  in  a  prosecution  for  an  assault 
with  intent  to  commit  murder,  who  has  tes- 
tified as  a  witness  in  his  own  behalf,  can- 
not be  cross-examined  as  to  other  similar 
assaults  committed  by  him,  concerning 
which  he  has  not  testified  on  his  direct 
examination:  such  evidence  is  immaterial 
to  the  issues,  and  is  not  admissible  to  im- 
peach the  defendant's  character,  either  gen- 
erally or  for  truth  and  veracity.  People 
V.  Bishop,  81  Cal.  113;  22  Pac.  477.  Every 
impeachment  of  a  witness,  under  this  sec- 
tion and  §  2052,  post,  is  not  an  impeach- 
ment of  his  character.  Title  Insurance  etc. 
Co.  V.  Ingersoll,  153  Cal.  1;  94  Pac.  94. 

Particular  wrongful  acts.  A  witness  for 
the  defense  in  a  criminal  prosecution  can- 
not be  asked,  on  cross-examination,  whether 
he  is  connected  with  a  gambling-house, 
where  such  evidence  has  no  relevancy  to 
anything  called  out  on  his  direct  exami- 
nation, and  the  question  is  asked  solely 
for  the  purpose  of  discrediting  the  witness 
with  the  jury.  People  v.  Un  Dong,  106  Cal. 
83;  39  Pac.  12.  This  section  prescribes  the 
only  method  of  impeaching  witnesses.  Es- 
tate of  Gird,  157  Cal.  534;  137  Am.  St.  Rep. 
131;  108  Pac.  499.  Questions,  on  cross- 
examination,  tending  to  show  the  general 
immorality  of  the  witness,  or  specific  acts 
of  immorality;  should  never  be  allowed, 
in  any  case,  for  the  mere  purpose  of  dis- 
crediting or  impeaching  the  witness;  nor 
can  the  immoral  character  of  a  witness,  or 
specific  acts  of  immorality,  be  shown  by 
independent  evidence  for  the  purpose  of 
impeaching  a  witness.  People  v.  Harlan, 
133  Cal.  16;  65  Pac.  9;  Estate  of  Gird,  157 
Cal.  534;  137  Am.  St.  Rep.  131;  108  Pac. 
499.  Specific  acts  of  immorality  cannot  be 
shown,  to  impeach  a  witness  (Estate  of 
James,  124  Cal.  653;  57  Pac.  578,  1008); 
nor  can  a  witness  be  impeached  by  evi- 
dence of  specific  wrongful  acts,  for  the 
purpose  of  showing  that  he  is  destitute  of 
moral  qualities;  nor  can  he  be  questioned 
on  cross-examination  as  to  such  acts 
(Barkly  v.  Copeland,  86  Cal.  4S3;  25  Pac. 
1);  nor  is  it  proper  to  ask  the  witness,  for 
the  purpose  of  impeachment,  whether  he 
had  been  arrested,  pleaded  guilty,  and  paid 
a  fine  for  beating,  bruising,  and  battering 
a  woman  of  the  town:  an  objection  to  such 
question,  on  the  ground  that  it  does  not 
tend  to  impeach  the  witness,  and  that  the 
record  is  the  best  evidence,  is  specific 
enough  to  invoke  the  rule,  that  a  witness 
cannot  be  impeached  by  evidence  of  par- 
ticular wrongful  acts  (Jones  v.  Duchow, 
87   Cal.  109;    23   Pac.   371;   25   Pac.  256); 
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nor  can  evidence  be  offered,  tending  to 
prove  that  the  witness  had  been  guilty  of 
bigamy  (Evans  v.  De  Lay,  81  Cal.  103;  22 
Pac.  408);  nor  can  the  defendant,  in  a  trial 
for  murder,  be  asked,  on  cross-examination, 
while  testifying  in  his  own  behalf,  whether, 
at  the  time  of  the  homicide,  he  was  living 
with  a  woman  who  was  not  his  wife  (People 
V.  Clarke,  130  Cal.  642;  63  Pac.  138);  nor 
can  a  witness  for  the  prosecution  in  a  trial 
for  murder,  who  testified  that  she  was  the 
widow  of  the  deceased,  and  who  testified 
generally  as  to  her  manner  of  life  and 
habits,  be  collaterally  impeached  by  the 
defense,  by  testimony  that  she  had  been 
an  inmate  of  a  house  of  ill-fame  (People 
V.  Chin  Hane,  108  Cal.  597;  41  Pac.  697); 
nor  can  a  witness  be  impeached,  on  cross- 
examination,  by  proof  that  she  had  lived 
with  her  husband  before  marriage;  nor 
can  she  be  questioned  relative  thereto  on 
cross-examination,  where  no  testimony  is 
given  in  chief  bearing  on  that  subject 
(Pyle  V.  Piercy,  122  Cal.  383;  55  Pac.  141); 
nor  can  a  mother  and  daughter,  witnesses 
in  a  probate  case,  be  impeached  by  evi- 
dence of  an  immoral  book,  shown  to  have 
been  written  by  the  mother  and  read  by 
the  daughter  (Estate  of  James,  124  Cal. 
653;  57  Pac.  578,  1008);  nor  is  it  permis- 
sible to  introduce  evidence  concerning 
other  acts  by  the  defendant,  of  the  same 
nature  as  that  charged  in  the  indictment 
(People  v.  O'Brien,  96  Cal.  171;  31  Pac. 
45;  People  v.  Bishop,  81  Cal.  113;  22  Pac. 
477) ;  nor,  on  a  trial  for  murder,  is  it  com- 
petent, upon  the  cross-examination  of  the 
defendant  as  a  witness  in  his  own  behalf, 
to  introduce  evidence  showing  that  he 
committed  willful  perjury  at  the  coroner's 
inquest,  upon  a  matter  concerning  which 
he  had  not  testified  in  chief  (People  v. 
Arrighini,  122  Cal.  121;  54  Pac.  591);  nor, 
upon  the  cross-examination  of  the  wife  of 
the  defendant  in  a  trial  for  murder,  can 
she  be  asked  questions  insinuating  damag- 
ing charges  against  her,  tending  to  dis- 
grace and  degrade  her,  such  questions  being 
wholly  collateral,  and  outside  of  the  issues 
of  the  case,  and  not  referring  to  the  rela- 
tion of  the  witness  to  the  parties,  nor  to 
the  previous  testimony  of  the  witness. 
People  V.  Crandall,  125  Cal.  129;  57  Pac. 
705.  While  it  is  not  permissible  to  give 
evidence  of  wrongful  acts  for  the  purpose 
of  impeaching  a  witness,  yet  it  is  proper, 
upon  the  cross-examination  of  a  witness 
who  has  given  testimony  either  sustaining 
or  impeaching  the  credibility  of  another 
witness,  to  question  him  with  reference  to 
his  knowledge  of  specific  acts,  and  with 
reference  to  the  specific  acts  them.selves, 
for  the  purpose  of  overcoming  the  effect 
of  his  testimony  upon  direct  examination. 
J^eople  V.  Mayes,  113  Cal.  618;  45  Pac.  SCO. 
Where,  in  a  criminal  case,  married  women 
testify  as  witnesses  for  the  prosecution, 
the  defendant  cannot,  for  the  purpose  of 
impeaching  their  credibility,  introduce  tes- 


timony to  prove  a  conspiracy,  on  the  part 
of  their  husbands,  falsely  to  prosecute  him 
and  obtain  his  property.  People  v.  Parton, 
49  Cal.  632.  A  witness  cannot  be  impeached 
by  evidence  of  particular  wrongful  acts, 
not  amounting  to  a  felony;  nor  is  it  proper, 
on  cross-examination,  to  question  the  wit- 
ness as  to  sucJi  matters.  Sharon  v.  Sharon, 
79  Cal.  633;  22  Pac.  26;  People  v.  Hamblin, 
68  Cal.  101;  8  Pac.  687;  Jones  v.  Duchow, 
87  Cal.  109;  23  Pac.  371;  25  Pac.  256; 
People  V.  Devine,  95  Cal.  227;  30  Pac.  378; 
People  V.  Wells,  100  Cal.  459;  34  Pac.  1078; 
Steen  v.  Santa  Clara  Valley  Mill  etc.  Co., 
134  Cal.  355;  66  Pac.  321;  People  v.  Gray, 
148  Cal.  507;  83  Pac.  707;  People  v.  Mon- 
real,  7  Cal.  App.  37;  93  Pac.  385;  People 
V.  Burke,  18  Cal.  App.  72;  122  Pac.  435; 
People  V.  Bowers,  2  Cal.  Unrep.  878;  18 
Pac.  660;  People  v.  Sherman,  3  Cal.  Unrep. 
851;  32  Pac.  879;  Clements  v.  McGinn,  4 
Cal.  Unrep.  163;  33  Pac.  920. 

Conviction  of  felony.  Prior  to  the  adop- 
tion of  the  code,  oral  testimony,  if  objected 
to,  was  not  admissible  to  prove  a  previous 
conviction  of  crime  of  a  witness  examined 
in  his  own  behalf,  whether  adduced  on 
cross-examination  of  such  witness  or  given 
by  other  witnesses  for  that  purpose:  the 
record  was  the  best  evidence  of  that  fact. 
People  V.  Eeinhart,  39  Cal.  449;  People  v. 
Melvane,  39  Cal.  614;  People  v.  McDonald, 
39  Cal.  697;  People  v.  Chin  Mook  Sow,  51 
Cal.  597;  People  v.  Schenick,  65  Cal.  625; 
4  Pac.  675;  People  v.  Sears,  119  Cal.  207; 
51  Pac.  325.  A  witness  may  be  shown  to 
have  been  guilty  of  a  felony,  by  "his  ex- 
amination" or  "by  the  record  of  the  judg- 
ment": the  proof  of  conviction  by  oral 
examination  of  the  witness  is  a  substitute 
for  proof  of  the  judgment  by  the  record. 
People  V.  Rodrigo,  69  Cal.  601;  11  Pac. 
481;  People  v.  Schenick,  65  Cal.  62.5;  4 
Pac.  675;  People  v.  Chin  Mook  Sow,  51 
Cal.  597;  People  v.  Sears,  119  Cal.  267;  51 
Pac.  325;  People  v.  Gray,  148  Cal.  507;  83 
Pac.  707;  People  v.  Soeder,  150  Cal.  12; 
87  Pac.  1016;  People  v.  Abbott,  2  Cal. 
Unrep.  383;  4  Pac.  769.  Notwithstanding 
a  defendant's  confession  of  a  prior  con- 
viction for  a  felony,  it  is  proper,  on 
cross-examination,  for  the  purpose  of  im- 
peachment, to  ask  him  if  he  has  ever  been 
convicted  of  a  felony.  People  v.  Walker, 
15  Cal.  App.  400;  114  Pac.  1009.  The  party 
seeking  to  impeach  a  witness  may  ask  him, 
on  cross-examination,  whether  a  judgment 
and  sentence  had  been  pronounced  against 
him  for  a  felony.  People  v.  Rodrigo,  69 
Cal.  601;  11  Pac.  481.  The  conviction  of  a 
felony  may  be  shown  by  the  admission  of 
the  witness.  People  v.  Dillwood,  4  Cal. 
Unrep.  973;  39  Pac.  438.  A  witness  may  be 
impeached  by  showing  that  he  has  been 
convicted  of  a  felony  by  the  verdict  of  a 
jury;  and  the  fact  that  no  sentence  has  yet 
been  pronounced  upon  the  witness  is  imma- 
terial, where  the  verdict  has  not  been  set 
aside.     People   v.   Ward,   134   Cal.   301;   66 
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Pac.  372.  A  witness,  who  has  been  con- 
victed of  a  felony,  may  be  asked  the 
nature  of  such  felony  (People  v.  Put- 
man  129  Cal.  25S;  61  Pac.  961;  People  v. 
Eldrulge,  147  Cal.  782;  82  Pac.  442;.People 
V.  Chin  Hane,  108  Cal.  597;  41  Pac.  697); 
and  he  may  be  asked  as  to  several  dif- 
ferent felonies,  of  which  he  has  been  con- 
victed, and  whicli  he  admits.  People  v. 
Kelly,  146  Cal.  119;  79  Pae.  846;  People  v. 
Eldridge,  147  Cal.  782;  82  Pac.  442.  A 
witness  for  the  defendant  cannot  be  im- 
peached, on  cross-examination,  by  showing 
that  he  has  been  indicted  and  tried  for  the 
same  offense,  without  seeking  to  show  that 
he  has  been  convicted  of  a  felony.  People 
V.  Warren,  134  Cal.  202;  66  Pac.  212.  A 
witness  cannot  be  impeached  by  a  judg- 
ment of  conviction  of  crime,  though  prop- 
erly authenticated,  where  it  does  not  show 
a  conviction  of  felonv.  Kennedy  v.  Lee, 
147  Cal.  596;  82  Pac.  257. 

Accused  impeached,  as  witness  by  proof 
of  conviction  of  felony.  Although,  in  a 
criminal  trial,  it  is  not  proper  to  show  that 
the  defendant  was  guilty  of  some  other 
offense,  for  the  purpose  of  raising  a  pre- 
sumption, either  of  law  or  of  fact,  of  his 
guilt  in  the  case  under  consideration,  yet, 
where  he  offers  himself  as  a  witness  in  his 
own  behalf,  he  may  be  asked,  for  the  pur- 
pose of  impeaching  his  evidence,  if  he  has 
been  convicted  of  a  felony,  or  the  fact,  if 
it  exists,  may  be  shown  by  the  record  of 
the  judgment.  People  v.  Sears,  119  Cal. 
267;  51  Pac.  325.  The  defendant  in  a  crim- 
inal action,  who  offers  himself  as  a  witness 
in  his  own  behalf,  may  be  asked,  on  cross- 
examination,  for  the  purpose  of  impeach- 
ing him,  if  he  has  not  been  previously 
convicted  of  a  felony,  although  the  part 
of  the  information  charging  the  prior  con- 
viction cannot  be  read  to  the  jury  (People 
v.  Crowley,  100  Cal.  478;  35  Pac.  84;  and 
see  People  v.  Chin  Hane,  108  Cal.  597;  41 
Pac.  697;  People  v.  Majoine,  144  Cal.  303; 
77  Pac.  952);  but  beyond  this  the  exami- 
nation should  not  go  (People  v.  Chin  Hane, 
108  Cal.  597;  41  Pac.  697);  and  such  ques- 
tion goes  only  to  the  credibility  of  the 
witness.  People  v.  .Tohnson,  57  Cal.  571. 
The  purpose  of  §  1093  of  the  Penal  Code, 
providing  that  where  the  defendant  con- 
fesses a  prior  conviction,  ta»-  clerk,  in  read- 
ing the  indictment,  shah  omit  all  that 
relates  to  such  conviction,  is  not  violated 
by  asking  him,  on  cross-examination,  if  he 
has  ever  been  convicted  of  a  felony:  he 
waives  the  privilege  of  having  such  fact 
withheld  from  the  jury  by  offering  himself 
as  a  witness.  People  v.  Arnold,  116  Cal. 
682;  48  Pac.  803.  For  the  purpose  of  im- 
peaching a  defendant  who  testifies  as  a 
witness  in  his  own  behalf,  it  is  competent 
to  prove,  by  parol  evidence,  the  identity 
of  the  defendant  and  a  person  named  in 
the  record  of  prior  conviction,  where  the 
name  appearing  in  the  record  differs  from 
that  given  by  the  defendant.  People  v. 
Rolfe,  61  Cal.  540. 


Instruction  that  conviction  was  nullity. 

Where  the  conviction  was  reversed  on  ap- 
peal, and  the  charge  was  thereafter  dis- 
missed, the  judgment  of  conviction  is  a 
mere  nullity,  and  has  no  vitality  for  any 
purpose;  and  it  is  proper  for  the  court  so 
to  instruct  the  jury,  where  the  witness  tes- 
tified that  he  had  been  convicted  of  a 
felonv.  Davis  v.  McNear,  101  Cal.  606;  36 
Pac.  105. 

Previous  arrest  or  confinement  of  wit- 
ness. The  defendant  in  a  trial  for  murder, 
testifying  in  his  own  behalf,  cannot,  on 
cross-examination,  be  asked  if  he  had  been 
previously  arrested  for  shooting  at  certain 
individuals;  nor  can  he  be  asked  as  to  his 
knowledge  of  the  unlawful  character  of 
the  business  of  a  house  where  he  was  em- 
ployed, and  frequented  by  the  deceased. 
People  V.  Hamblin,  08  Cal.  101;  8  Pac.  687; 
and  see  People  v.  Ah  Who,  49  Cal.  32. 
Evidence  that  the  defendant  had  been  ar- 
rested for  drunkenness  is  inadmissible. 
People  V.  Arlington,  123  Cal.  356;  55  Pae. 
1003.  A  witness  cannot  be  asked,  for  the 
purpose  of  impeachment,  if  he  has  not  been 
confined  in  jail  upon  a  charge  of  cattle- 
stealing.  People  V.  Silva,  121  Cal.  668;  54 
Pac.  146.  Where,  in  a  trial  for  murder, 
the  defendant  is  proved  to  have  been  pre- 
viously arrested  and  charged  with  arson, 
a  question,  asked  of  the  witness,  as  to  who 
instigated  the  arrest,  is  inadmissible,  in 
the  absence  of  evidence  or  the  oft'er  of  evi- 
dence connecting  any  witness  for  the  prose- 
cution with  the  arrest.  People  v.  Fong  Ah 
Sing,  70  Cal.  8;  11  Pac.  323. 

Defendant  witness  subject  to  same  rules 
as  other  witnesses.  Where  the  defendant 
becomes  a  witness  in  his  own  behalf,  he 
subjects  himself  to  all  the  rules  regulating 
the  examination  and  cross-examination  of 
witnesses;  his  privilege  then  is  no  greater 
than  that  of  any  other  witness:  he  drops, 
for  the  time  being,  the  character  of  a 
party,  and  takes  on  that  of  a  witness. 
Clark  V.  Reese,  35  Cal.  89.  The  moment  a 
defendant  submits  himself  as  a  witness 
in  his  own  behalf,  his  character,  as  such 
witness,  for  truth,  honesty,  and  integrity 
is  involved,  and  he  becomes  subject  to  the 
same  rules  for  testing  his  credibility  be- 
fore the  jury,  by  impeachment  or  other- 
wise, as  any  other  witness;  and,  in  a 
criminal  case,  he  may  be  impeached  by  the 
testimonj'  of  other  witnesses,  that  his  gen- 
eral reputation  in  the  community  for  truth, 
honor,  and  integritv  is  bad.  People  v. 
Hickman,  113  Cal.  80;  45  Pac.  175;  People 
V.  Mayes,  113  Cal.  618;  45  Pac.  860; 
People  V.  Reinhart,  39  Cal.  449;  People  v. 
Bentley,  77  Cal.  7;  11  Am.  St.  Rep.  225; 
18  Pac.  799;  People  v.  Beck,  58  Cal.  212; 
People  V.  Prather,  120  Cal.  660;  53  Pac. 
259.  Upon  matters  of  impeachment,  a  de- 
fendant, upon  cross-examination,  has  tlie 
same  rights  as  any  other  witness.  Estate 
of  James,  124  Cal.  653;  57  Pac.  578,  1008. 
It  is  not  necessary,  in  a  criminal  case,  that 
the    defendant    shall   first   introduce    testi- 
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mony  to  show  that  his  general  reputation 
for  truth,  honesty,  and  integrity  is  good. 
People  V.  Beck,  58  Cal.  212.  Where  the  de- 
fendant offers  himself  as  a  witness,  he  may 
be  impeached  by  proof  that  his  general 
reputation  for  truth,  honesty,  and  integrity 
is  bad.  People  v.  Prather,  120  Cal.  660;  53 
Pac.  259. 

Weak  memory  of  witness.  A  witness 
cannot  be  impeached  by  the  independent 
evidence  of  another  witness,  that  he  is  a 
person  of  weak  memory:  his  memory  can 
be  impeached  only  by  cross-examination, 
if  he  is  not  affected  by  mental  derange- 
ment. Ah  Tong  V.  Earle  Fruit  Co.,  112 
Cal.  679;  45  Pac.  7. 

Religious  belief.  A  witness  cannot  be 
impeached  by  evidence  showing  him  to  be 
a  person  who  entertains  no  religious  belief. 
People  V.  Copsey,  71  Cal.  .548;  12  Pac.  721. 

Impeachment  in  another  action.  A  wit- 
ness cannot  be  discredited  by  asking  him 
if  he  had  not  been  impeached  as  a  witness 
upon  the  trial  of  another  action.  Cockrill 
V.  Hall,  76  Cal.  192;  18  Pac.  318. 

Jury  to  consider  and.  determine  what. 
Where  a  former  conviction  of  felony  is  ad- 
mitted, it  is  proper  for  such  admission  to 
be  considered  by  the  jury  upon  the  ques- 
tion of  the  credibility  of  the  witness. 
People  V.  Herges,  14  Cal.  App.  273;  111 
Pac.  624.  It  is  for  fhe  jury  to  determine 
whether  the  witness  has  told  the  truth: 
they  may  believe  a  witness,  notwitTistand- 
ing  proof  of  his  conviction  of  a  felony. 
People  V.  McLane,  60  Cal.  412.  Where  a 
witness  has  any  knowledge  at  all  of  the 
general  character  of  the  impeached  witness 
in  the  neighljorhood  of  his  residence,  he  is 
entitled  to  speak:  it  is  for  the  jury  to  de- 
termine the  value  of  his  testimony.  Heath 
V.  Scott,  65  Cal.  548;  4  Pac.  557. 

Conviction  of  misdemeanor  proved  how. 
The  fact  of  the  conviction  of  the  witness 
of  a  misdemeanor  cannot  be  proved  by  his 
oral  testimony:  the  record  of  conviction  is 
the  best  evidence,  and  is  indispensable. 
People  V.  Schenick,  65  Cal.  625;  4  Pac.  675. 
Objection  to  evidence.  Where  a  witness 
testifies  fully  for  the  plaintiff,  and  is  after- 
wards called  as  a  witness  for  the  defend- 
ant, and  gives  an  unfavorable  answer,  the 
defendant  cannot  impeach  his  general  repu- 
tation for  truth,  honesty,  and  integrity, 
if  objection  thereto  is  properly  raised;  but 
objection,  in  such  case,  is  not  properly 
raised  by  a  mere  general  objection  that  the 
evidence  is  "incompetent,  irrelevant,  and 
immaterial,"  it  being  competent  in  a  gen- 
eral sense,  and  only  incompetent  because 
the  defendant  has  made  the  impeached  wit- 
ness his  own.  Wise  v.  Wakefield,  118  Cal. 
107;  50  Pac.  310.  The  objection  that  evi- 
dence is  immaterial  does  not  raise  the  point 
whether  it  is  competent  and  admissible  to 
impeach  the  witness,  or  competent  to  go 
to  his  credibility.  People  v.  Manning,  48 
Cal.  335.  Where  the  question  is  not  limited 
to   the   general   reputation    of   the   witness 


for  truth,  honesty,  and  integrity  in  the 
community  where  he  resides,  but  is  merely 
as  to  his  general  reputation,  an  objection 
thereto  must  be  specifically  stated:  a  broad 
objection  that  it  is  incompetent  and  irrele- 
vant does  not  reach  the  point,  for  the  gen- 
eral reputation  of  a  witness  necessarily 
includes  repute  in  the  place  of  his  resi- 
dence. Wise  v.  Wakefield,  118  Cal.  107;  50 
Pac.  310.  It  is  proper  for  the  court  to  sus- 
tain an  objection  to  a  general  question  to 
a  witness  as  to  hli'  knowledge  of  defend- 
ant's honesty  and  integrity,  without  pur- 
porting to  show  his  reputation  in  the  com- 
munity in  which  he  lives.  People  v. 
Klempke,  19  Cal.  App.  672;  127  Pac.  653. 

Abuse  of  discretion.  Where  the  defend- 
ant introduces  witnesses  to  impeach  the 
credibility  of  one  of  plaintiff's  witnesses, 
it  is  not  an  abuse  of  discretion  in  the 
court  to  limit  him  to  eight  witnesses,  pro- 
vided the  plaintiff  introduces  no  witnesses 
to  sustain  his  credibility.  People  v.  Mur- 
ray, 41  Cal.  66. 

Party  not  injured  by  what  testimony  or 
ruling.  Where  the  testimony  tending  to 
impeach  a  witness  is  immaterial,  it  can- 
not be  held  to  have  injured  the  party 
calling  him,  if  it  does  not  appear  that  the 
testimonv  impeached  was  material.  Peo- 
ple V.  Murray,  85  Cal.  350;  24  Pac.  666. 
W^here  the  court  erroneously  permits  an 
improper  question  to  be  put  to  a  witness, 
which  insinuates  her  immorality,  but  she 
is  not  required  to  and  does  not  answer 
the  question,  the  ruling  results  in  no  in- 
jury: she  might  show,  by  her  answer,  that 
she  had  been  guilty  of  no  wrong  or  impro- 
prietv.  Sharon  v.  Sharon,  79  Cal.  633;  22 
Pac.  26. 

Error.  Where  a  witness  for  the  defense 
was  asked,  for  the  purpose  of  impeach- 
ing the  prosecuting  witness,  whether  he 
knew  his  general  reputation,  in  the  com- 
munity where  he  lived,  for  honesty,  truth, 
and  veracity,  and  the  witness  answered 
that  he  only  knew  from  what  he  heard 
people  generally  say  of  him,  it  is  error  for 
the  court  to  rule  that  he  could  only  tes- 
tify as  to  what  he  knew  of  his  reputation, 
of  his  own  personal  knowledge.  People  v. 
Webster,  89  Cal.  572;  26  Pac.  1080.  Where 
evidence  of  sjiecifie  acts  of  immorality, 
offered  to  impeach  a  witness,  does  not  tend 
to  shed  light  upon  the  issues  tried,  and  is 
calculated  to  besmirch  the  character  of  a 
material  witness,  and  to  weaken  his  credi- 
hilitv,  its  admission  is  prejudicial  error 
(Estate  of  James,  124  Cal.  653;  57  Pac. 
578,  1008);  and  it  is  prejudicial  error,  in 
a  criminal  case,  to  permit  the  impeach- 
ment of  a  witness  by  introducing  records 
of  a  police  court,  showing  prior  convic- 
tions of  mi.suemeanor  against  him:  the 
statute  permits  only  a  conviction  for 
felony  to  be  used  for  the  purpose  of  im- 
peachment. People  V.  White,  142  Cal.  292; 
75  Pac.  828.     It  is  not  error  for  the  court 
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to  permit  an  answer,  based  on  personal 
belief,  as  to  the  reputation  of  a  witness, 
where  the  question  was  asked  and  an- 
swered without  objection.  People  v.  Ram- 
irez, 56  Cal.  5S3;  38  Am.  Rep.  73. 

Error  cured  how.  To  ask  the  defend- 
ant in  a  trial  for  murder,  on  cross-exami- 
nation, while  a  witness  in  his  own  behalf, 
whether,  at  the  time  of  the  homicide,  he 
was  livintj  with  a  woman  who  was  not  his 
wife,  is  prejudicially  objectionable;  but 
error  of  the  trial  court  in  the  admission 
of  the  answer  to  this  question  is  cured, 
where  the  defendant's  own  witnesses  tes- 
tify to  the  same  effect.  People  v.  Clarke, 
130  Cal.  642;  63  Pac.  138. 

Prosecution  may  produce  evidence  in  re- 
IJUttal.    See  note  ante,  §  1847. 

Reversal  of  judgment.  There  is  no  in- 
flexible rule  as  to  the  form  of  the  ques- 
tions to  be  put  to  witnesses  called  to 
impeach  the  general  reputation  of  a  wit- 
ness for  truth,  honesty,  and  integrity; 
and  where  objections  go  more  to  the  form 
than  to  the  substance  of  such  questions, 
any  deviations  from  the  general  course  to 
be  followed,  as  marked  out  by  the  de- 
cisions of  the  appellate  court,  not  result- 
ing in  injustice  to  the  defendant,  is  not 
ground  of  reversal  (People  v.  Roberts,  122 

§  2052.  Same.  A  witness  may  also  be  impeached  by  evidence  that  he 
has  made,  at  other  times,  statements  inconsistent  with  his  present  testi- 
mony: but  before  this  can  be  done  the  statements  mnst  be  related  to  him, 
witli  the  circumstances  of  times,  places,  and  persons  present,  and  he  must  be 
asked  whether  he  made  such  statements,  and  if  so,  allowed  to  explain  them. 
If  the  statements  be  in  writing,  they  must  be  shown  to  the  witness  before 
any  question  is  put  to  him  concerning  them. 
Legislation  §  2052.    Enacted  March  11.  tS7S.  Questions  admissible  to  lay  foundation 

Constniction  of  section.    This  section  ex-       to  contradict  witness.    Questions  in  regard 


Cal.  377;  55  Pac.  137);  nor  is  a  reversal 
warranted  where,  in  a  trial  for  robbery, 
the  defendant  having  testified  that  he  had 
stayed  at  a  certain  hotel,  the  district  at- 
torney asked  him,  upon  cross-examination, 
when  he  had  paid  his  rent  there.  People 
V.  Patterson,  124  Cal.  102;  56  Pac.  882. 

Impeachment  of  witness.  See  notes  17  Am. 
Dec.    70;    14    Am.    St.    Kep.    157. 

Discrediting  witness  by  inquiries  concerning 
collateral  or  irrelevant  matter.  See  notes  88  Am. 
Dec.   321  ;    6   Ann.   Gas.   715. 

Imp  "aching  witness  by  proving  want  of  chas- 
tity.    See   note  53   Am.    St.   Rep.    479. 

Evidence  admissible  to  impeach  witness.  See 
note   8'2   Am.   St.   Rep.   25. 

Admissibility  of  reputation  of  witness  at  former 
residence  to  impeach  or  sustain  his  testimony. 
Sep     note     12     Ann.     Cas.     .'!0.->. 

Method  of  proving  conviction  of  crime  to  im- 
peach defendant  in  criminal  case  as  witness.  See 
note    l.S    Ann.    Cas.    C43. 

Impeachment  of  witness  by  showino;  intoxica- 
tion at  time  of  events  concerning  which  he  testi- 
fies.    See   note    16   Ann.    Cas.    368. 

Impeachment  of  witness  by  showing  that  he 
has  been  indicted.    See  note  16  Ann.  Cas.   872. 

Impenchinent  of  witness  by  specific  instances 
as  to  character.  See  note  14  L.  R.  A.  (X.  S.) 
697. 

Cross-examination  as  proper  mode  of  proving 
conviction  of  crime  for  purposes  of  impeachment. 
See   note   30  L.   R.   A.    (N.   S.)    846. 

CODE  COMMISSIONERS'  NOTE.    See  §§  1847. 

1879,  ante;  Stevens  \.  Irwin,  12  Cal.  306;  Peo- 
ple V.  Yslas,  27  Cal.  630;  People  v.  Melvane,  39 
Cal.  614;  People  v.  McDonald,  39  Cal.  697. 


pressly  gives  the  right  to  a  witness  to 
explain  his  former  testimony  or  state- 
ments, and  it  states  only  an  elementary 
rule.  People  v.  Lambert,'l20  Cal.  170;  52 
Pac.  307;  and  see  People  v.  Wessel,  98  Cal. 
352;  33  Pac.  216;  Leonard  v.  Kintrslev.  50 
Cal.  628;  Sinkler  v.  Siljan,  136  Cal.  3.f6;  68 
Pac.  1024.  The  rule  previously  existing  in 
this  state,  and  in  most  of  the  other  states 
of  the  Union,  as  to  laying  a  foundation  to 
pontradict  statements  made  by  a  witness 
at  another  time,  inconsistent  with  his  testi- 
mony, is  enunciated  in  this  section.  People 
v.  Bosquet,  116  Cal.  75;  47  Pac.  S79.  The 
result  of  the  permission  given  by  the 
statute  to  parties  to  actions  to  testify  in 
their  own  behalf,  has  not  been  to  blend  in 
one  the  different  characters  of  parties  and 
witnesses,  nor  to  obliterate  the  distinction 
betwee-i-  admissions  of  parties  against  in- 
terest, fend  statements  of  witnesses  out  of 
court  contradictory  of  their  testimony  at 
the  trial.  Hall  v.  feark  Emily  Banning,  33 
(VJ.  522. 

Qualification  of  section.     See  note  ante, 
§  2049. 


to  material  matters,  asked  on  the  cross- 
examination  of  a  witness  for  the  purpose 
of  laying  a  foundation  to  contradict  state- 
ments made  by  him  on  his  direct  examina- 
tion, are  admissible;  and  so  also  are  ques- 
tions askeil  of  another  witness  for  the 
purpose  of  showing  such  contradictory 
statements.  Western  Union  Oil  Co.  v. 
Newlove,  145  Cal.  772;  79  Pac.  542.  A 
question  which  simply  refers  to  a  threat 
alleged  to  have  been  made  by  the  witness 
to  the  defendant,  against  a  third  jjcrson, 
about  a  transaction  which  has  no  con- 
nection with  an}-  matter  involved  in  the 
trial,  and  which  does  not  indicate  the  place 
where  such  alleged  threat  was  made,  or 
whether  an}'  person  or  persons  were  present 
when  it  was  made,  is  properly  disallowed. 
Peojde  V.  .lenkins,  56  Cal.  4.  Upon  cross- 
examination  of  the  defendant,  in  order  to 
lay  a  foundation  for  impeaching  him,  ho 
may  be  asked  if  he  had  not  made  incon- 
sistent statements  at  a  certain  place,  al- 
though the  inquiry  as  to  the  place  tends  to 
show  that  he  had  been  arrested  for  another 
offense.    People  v.  Pete,  123  Cal.  373;  55 
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Pac.  993.  A  witness  in  a  eriminal  case 
may  be  asked,  on  cross-examination,  for 
the  purpose  of  impeaching  him,  whether  he 
had  not,  when  before  the  committing 
magistrate,  given  a  different  account  of 
the  matter  (People  v.  Robles,  29  Cal.  421; 
People  V.  Lee  Ah  Chuck,  66  Cal.  662;  6 
Pac.  859;  People  v.  Jones,  160  Cal.  358;  117 
Pac.  176) :  such  question  is  not  strictly  one 
of  impeachment,  requiring  a  proper  foun- 
dation of  time,  place,  circumstances,  and 
jiersons  present  to  be  called  to  the  at- 
tention of  the  witness.  People  v.  Jones, 
160  Cal.  358;  117  Pac.  176.  Where  a  wit- 
ness testifies  favorably  to  the  defendant 
in  his  direct  examination,  he  may  be 
asked,  on  cross-examination,  whether  he 
had  not  made  statements  out  of  court 
tending  to  show  his  friendly  feeling 
towards  the  defendant,  and  whether  Ee  had 
not  expressed  an  intention  to  suppress 
facts  within  his  knowledge  that  would  in- 
jure the  defendant's  case;  and  such  state- 
ment may  be  proved  to  impeach  the  wit- 
ness, if  he  denies  making  them.  People  v. 
Murray,  85  Cal.  350;  21  Pac.  668.  A  party 
cannot  ask  impeaching  questions  of  his 
own  witness.  Womble  v.  Wilbur,  3  Cal. 
App.  535;  86  Pac.  916. 

Privileged  coramunications.  A  party 
cannot  be  compelled  to  state  whether, 
when  he  had  consulted  his  attorney,  he  did 
not  make  a  statement  to  him,  different 
from  that  made  by  him  upon  the  witness- 
stand:  communications  between  attorney 
and  client  are  privileged.  Verdf^Ui  v. 
Gray's  Harbor  Commercial  Co.,  115  Cal. 
517;  47  Pac.  364,  778.  Upon  the  cross- 
examination  of  the  wife  of  the  defendant 
in  a  criminal  trial,  it  is  proper  to  lay  the 
foundation  for  impeaching  evidence  by  an 
attorney,  to  whom  she  stated  her  knowl- 
edge of  the  crime,  while  endeavoring,  with- 
out success,  to  retain  him  as  counsel  for 
the  defendant:  such  statement  is  not  a 
privileged  communication.  People  v.  Heart, 
iCal.  App.  166;  81  Pac.  1018. 

Questions  sufficiently  definite  to  lay 
foundation.  Whether  the  witness  did  not 
state,  at  a  certain  time  specified,  in  the 
presence  of  two  persons  named,  on  the  way 
between  two  places  named,  that  he  would 
go  into  court  and  swear  anything  at  all 
that  would  injure  certain  named  parties,  is 
a  question  sufficiently  definite  to  lay  the 
foundation  for  the  impeachment  of  a  wit- 
ness (People  V.  Turner,  65  Cal.  540;  4  Pac. 
553);  as  is  also  the  question,  whether  the 
witness  did  not,  at  a  time  and  place  speci- 
fied, in  a  conversation  with  a  brother 
named,  tell  him  she  and  another  brother 
and  her  married  sister,  each  named,  were 
"putting  up  jobs"  on  her  father  to  get  him 
into  San  Quentin,  so  that  she  could  go  and 
live  with  her  sister.  People  v.  Lambert,  120 
Cal.  170;  52  Pac.  307.  It  is  insufficient, 
under  this  section,  to  ask  the  witness 
sought  to  be  impeached,  whether  he  had  a 


conversation,  at  a  certain  time  ana  place, 
with  a  certain  person,  "in  regard  to  the 
building  of  that  fence  to  which  you  have 
referred  in  your  direct  examination,"  where 
he  had  testified  that  he  built  the  fence  for 
his  own  convenience,  and  not  as  a  bound- 
ary-fence. Western  Union  Oil  Co.  v.  New- 
love,  145  Cal.  772;  79  Pac.  542. 

Circumstances  of  inconsistent  state- 
ments, how  specified  in  laying  foundation. 
Where,  upon  the  cross-examination  of  a 
witness,  he  is  asked  a  question  for  the 
purpose  of  impeaching  him,  by  showing 
that  he  had  made,  at  other  times,  state- 
ments inconsistent  with  his  testimony,  or 
which  indicated  hostility  toward  the  de- 
fendant, the  statement  or  declaration 
should  be  related  to  him,  with  the  circum- 
stances of  time,  place,  and  persons  present, 
and  he  should  be  asked  if  he  made  such 
statements,  and  if  so,  allowed  to  explain. 
People  V.  Jenkins,  56  Cal.  4.  In  order  that 
a  witness  may  be  impeached  by  evidence 
that  his  previous  statements  are  incon- 
sistent with  those  made  on  the  trial,  his 
attention  must  be  drawn  with  particularity 
to  the  circumstances  surrounding  the  mak- 
ing of  the  statements,  and  his  mind  di- 
rected to  the  very  statements  themselves, 
and  if  in  writing,  such  writing  must  be 
shown  him:  these  requirements  are  de- 
manded by  the  statute,  in  order  that  all 
the  light  possible  may  be  cast  upon  the 
subject,  so  that  the  witness's  recollection 
may  be  refreshed,  and  his  answer  to  the 
interrogatorv  direct  and  positive.  People 
v.  Nonella,  99  Cal.  333;  33  Pac.  1097;  and 
see  People  v.  Ching  Hing  Chang,  74  Cal. 
389;  16  Pac.  201;  People  v.  Lee  Chuck,  78 
Cal.  317;  20  Pac.  719.  Where  a  witness  is 
sought  to  be  impeached  by  proof  of  con- 
tradictory statements,  made  or  alleged  to 
have  been  made  by  him,  it  must  be  brought 
to  his  knowledge  what  the  precise  matter 
of  these  contradictions  is,  and  the  time 
and  place  of  making  them:  this  rule  is 
based  upon  a  principle  of  justice  which  re- 
quires that  the  witness  have  a  fair  oppor- 
tunity of  explaining  what,  without  such 
explanation,  might  appear  to  be  suspicious. 
Baker  v.  Joseph,  16  Cal.  173;  Young  v. 
Brady,  94  Cal.  128;  29  Pac.  489.  In  laying 
the  foundation,  on  cross-examination,  for 
the  impeachment  of  a  witness  by  proof  of 
a  statement  made  at  another  time,  incon- 
sistent with  the  testimony  of  the  witness, 
the  time  and  place  of  the  conversation,  and 
the  person  with  whom  it  was  had,  should 
be  sjiecified  with  sufficient  definiteness  to 
enable  the  witness  clearly  to  identify  the 
occasion  and  the  person  to  whom  the  state- 
ment was  made;  but  if  the  circumstances 
stated  in  the  question  are  such  as  to  de- 
scribe the  occasion  with  reasonable  cer- 
tainty, the  time  stated  need  not  be  exact: 
where  stated  as  "about  three  months  ago," 
or  "within  the  last  five  months,"  it  is 
sufficiently  explicit,  as  to  time,  to  justify 
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the  contradiction  of  the  witness.  People  v. 
Bosquet,  116  Cal.  75;  47  Pac.  879;  and  see 
Estate  of  James,  124  Cal.  653;  57  Pac.  578, 
1008.  Before  the  credibility  of  a  witness 
can  be  assailed  by  proof  of  something  he 
may  have  said  elsewhere,  contradictory  of 
the  testimony  as  given,  he  must  first  be 
inquired  of  concerning  it,  and  the  time, 
place,  and  person  involved  in  the  sujiposcd 
contradiction  must  be  called  to  his  atten- 
tion. People  v.  Devine,  44  Cal.  452. 
Whether  the  declarations  of  the  witness 
are  offered  for  the  purpose  of  impairing 
the  force  of  his  testimony,  or  as  contra- 
dictory statements  for  the  same  purpose, 
the  statements  should  be  related  to  him, 
with  the  circumstances  of  the  times, 
places,  and  persons  present,  and  he  should 
be  asked  whether  he  made  such  state- 
ments, and  if  so,  allowed  to  explain  them, 
before  evidence  thereof  is  introduced. 
Sinkler  v.  Siljan,  136  Cal.  356;  68  Pac. 
1024.  In  laying  the  foundation  for  the  im- 
peachment of  a  witness  by  contrary  decla- 
rations, this  section  does  not  require  that 
counsel,  in  stating  the  names  of  the  per- 
sons present,  shall  state  negatively  that 
no  other  persons  than  those  named  were 
present:  where  only  the  two  were  present, 
it  is  superfluous  to  state  that  the  person 
spoken  to  was  present.  Plass  v.  Plass,  122 
Cal.  3;  54  Pac.  372. 

No  impeachment  until  foundation  laid. 
Evidence  is  not  admissible  to  prove  con- 
tradictory statements  made  by  a  witness, 
without  a  proper  foundation  having  been 
laid  therefor.  People  v.  Garuett,  29  Cal. 
622;  People  v.  Brilliant,  58  Cal.  214;  Peo- 
ple V.  Central  Pacific  R.  R.  Co.,  105  Cal. 
576;  38  Pac.  905;  People  v.  Wade,  118  Cal. 
672;  50  Pac.  841;  Green  v.  Southern  Pacific 
Co.,  122  Cal.  563;  55  Pac.  577;  Rowe  v. 
Hibernia  Sav.  &  L.  Soc,  134  Cal.  403;  66 
Pac.  569;  People  v.  Gray,  148  Cal.  507;  83 
Pac.  707;  Keyes  v.  Geary  Street  etc.  R.  R. 
Co.,  152  Cal.  437;  93  Pac.  88;  Big  Three 
Mining  etc.  Co.  v.  Hamilton,  157  Cal.  130; 
137  Am.  St.  Rep.  118;  107  Pac.  301;  Estate 
of  Snowball,  157  Cal.  301;  107  Pac.  598; 
People  v.  Stokes,  5  Cal.  App.  205;  89  Pac. 
997;  Ehat  v.  Scheldt,  17  Cal.  App.  430;  120 
Pac.  49;  People  v.  Singh,  20  Cal.  App.  146; 
128  Pac.  420;  Doudell  v.  Shoo,  20  Cal.  App. 
424;  129  Pac.  478.  For  the  purpose  of  im- 
peaching a  witness,  evidence  of  prior  decla- 
rations made  by  him,  contradictory  of  his 
testimony  on  the  trial,  is  inadmissible, 
unless  his  attention  has  first  been  called 
to  such  declarations.  Barkly  v.  Copeland, 
74  Cal.  1;  5  Am.  St.  Rep.  413;  15  Pac.  307; 
People  v.  Glover,  141  Cal.  283;  74  Pac. 
745;  People  v.  Garnett,  29  Cal.  622.  A  wit- 
ness in  a  trial  for  murder,  who  identified 
the  defendants,  cannot  be  impeached  by 
independent  proof,  that,  at  the  time  of  the 
identification,  he  had  pointed  out  another 
Chinese  as  the  guilty  party,  whore  no 
foundation  was  laid  for  such  impeachment 


by  asking  the  identifying  witness  with 
reference  to  the  matter.  People  v.  Chin 
Hane,  108  Cal.  597;  41  Pac.  697.  Where  a 
person,  not  a  party  to  the  action,  is  ex- 
amined as  a  witness,  letters  written  by 
him  cannot  afterwards  be  put  in  evidence 
by  the  party  not  calling  him,  unless,  when 
examined  as  a  witness,  his  attention  is 
called  to  them,  and  the  other  party  is 
afforded  an  opportunity  of  cross-examining 
him  in  relation  thereto.  Leonard  v.  Kings- 
ley,  50  Cal.  628. 

Impeachment  of  witness  by  proof  of 
contradictory  statements.  A  witness  may 
be  impeached  by  evidence  that  he  has 
made,  at  other  times,  statements  incon- 
sistent with  his  present  testimony,  where  a 
proper  foundation  has  been  laid  therefor. 
People  V.  Nyland,  41  Cal.  129;  People  v. 
Durrant,  116  Cal.  179;  48  Pac.  75;  People 
V.  Prather,  120  Cal.  660;  53  Pac.  259;  Peo- 
ple V.  Collum,  122  Cal.  186;  54  Pac.  589; 
People  V.  Rushing,  130  Cal.  449;  80  Am.  St. 
Rep.  141;  62  Pac.  742;  Keyes  v.  Geary 
Street  etc.  R.  R.  Co.,  152  Cal.  437;  93  Pac. 
88;  Linforth  v.  San  Francisco  Gas  etc.  Co., 
156  Cal.  58;  19  Ann.  Cas.  1230;  103  Pac. 
320;  People  v.  Corey,  8  Cal.  App.  720;  97 
Pac.  907;  Doudell  v.  Shoo,  20  Cal.  App. 
424;  129  Pac.  478.  Where  a  witness  is  im- 
peached by  evidence  of  his  having  previ- 
ously made  statements  inconsistent  v.'ith 
his  testimony,  this  amounts  to  nothing  be- 
yond contradictory  evidence:  he  must  be 
asked  if  he  made  such  statements;  if  he 
answers  that  he  did  not,  evidence  that  he 
did  is  admissible,  and  if  he  answers  that 
he  did,  that  is  the  end  of  the  matter. 
Sharpstein,  J.,  concurring,  in  People  v. 
Bush,  65  Cal.  129;  3  Pac.  590.  On  a  trial 
for  murder,  proof  offered  by  the  defendant, 
of  other  statements  made  by  the  deceased, 
contradicting  his  dying  declarations,  is  ad- 
missible, under  the  general  rule  that  the 
credit  of  a  witness  may  be  impeached  by 
proof  that  he  has  made  statements  con- 
trary to  what  he  has  testified;  and  the 
condition  that  the  attention  of  the  witness 
must  first  have  been  called  to  the  supposed 
contradictory  statements,  is,  from  neces- 
sity, dispensed  with  in  the  case  of  dying 
declarations.  People  v.  Laurence,  21  Cal. 
368.  Where,  in  an  action  for  death  caused 
by  collision  with  a  street-car,  the  motor- 
man  testifies  that  he  could  not  tell  whether 
his  car  came  in  contact  with  the  deceased, 
he  may  be  impeached  by  the  evidence  of 
witnesses  that  he  had  made  statements  to 
the  contrary,  which  he  denied  upon  cross- 
examination.  Schneider  v.  Market  Street 
Ry.  Co..  134  Cal.  4S2;  66  Pac.  734.  A  wit- 
ness for  the  plaintiff  in  an  election  contest, 
who  testifies  that  he  voted  for  the  de- 
fendant, may  be  impeached  by  proof  of 
declarations,  made  by  him  to  other  wit- 
nesses, that  he  did  not  vote  for  any  one  for 
the  office,  and  that,  for  certain  reasons,  he 
would  not  vote  for  the  defendant.    Smith 
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V.  Thomas,  121  Cal.  533;  54  Pac.  71.  Where 
the  defendant  calls  a  witness  to  prove  the 
terms  of  a  parol  contract,  the  plaintiff 
may,  in  rebuttal,  to  impeach  such  witness, 
prove,  by  another  witness,  declarations 
made  by  the  defendant's  witness  as  to 
what  the  contract  was.  McCarger  v.  Eood, 
47  Cal.  138.  Where  the  deposition  of  a 
witness  is  introduced  in  behalf  of  one 
party,  the  other  may  prove  the  confessions 
or  declarations  of  such  witness,  for  the 
purpose  of  contradicting  his  deposition  or 
impeaching  his  credit.  Fox  v.  Fox,  25  Cal. 
587.  Where,  in  an  action  on  a  life-insur- 
ance policy,  the  agent  of  the  insurance 
company  testified  that  he  had  had  no  con- 
versation with  the  insured  in  regard  to  the 
policy  and  its  reinstatement  after  a  certain 
date,  the  testimony  of  impeaching  wit- 
nesses is  admissible  to  show  that,  after  the 
death,  he  had  said  that  he  had  asked  the 
deceased,  time  after  time,  to  pay  his 
premium,  and  that  he  had  kept  it  up,  hop- 
ing that  he  would  do  so,  but  he  did  not. 
Thomas  v.  Northwestern  Mutual  Life  Ins. 
Co.,  142  Cal.  79;  75  Pac.  665.  The  state- 
ments of  a  witness  are  not  admissible  for 
purposes  of  impeachment,  if  the  inconsist- 
ency of  the  impeaching  statements  with 
the  evidence  of  the  witness  does  not  ap- 
pear by  direct  comparison  therewith,  but 
only  inferentially,  while  another  inference 
might  be  drawn  in  favor  of  their  consist- 
ency. People  v.  Collum,  122  Cal.  186;  54  Pac. 
589.  Where,  upon  the  contest  of  the  probate 
of  a  will,  a  witness  testifies  that  the  de- 
ceased was  of  sound  and  disposing  mind 
when  making  his  will,  and  was  not  suffering 
from  a  stroke  of  apoplexy  at  the  time, 
previous  statements  by  the  witness,  that 
the  deceased  had  an  attack  of  apoplexy  at 
ten  o'clock  of  the  morning  of  the  day  on 
which  the  will  was  executed,  are  not  ad- 
missible for  the  purposes  of  impeachment: 
the  time  of  the  attack  of  apoplexy  may 
have  been  many  hours  before  ten  o'clock, 
or  many  hours  after  ten  o'clock.  Estate  of 
O'Connor,  118  Cal.  69;  50  Pac.  4.  Where  a 
witness  called  by  a  party  has  simply 
failed  to  testify  to  all  that  was  expected 
or  desired,  but  has  not  given  testimony 
against  the  party  calling  him,  it  is  not 
permissible  for  such  party  to  prove  that 
the  witness  previously  made  statements 
which,  if  sworn  to  at  the  trial,  would  tend 
to  make  out  a  case.  People  v.  Creeks,  141 
Cal.  529;  75  Pac.  101;  Bollinoer  v.  Bollin- 
ger, 154  Cal.  695;  99  Pac.  196.  Though 
proof  that  a  witness  in  a  trial  for  murder 
had  signed  a  paper,  written  a  letter,  or 
made  statements  at  any  former  period  of 
time,  to  the  effect  that,  in  his  then  opinion, 
the  prisoner  was  sane,  would  not  amount  to 
an  impeachment  of  him,  in  the  strict  sense, 
as  a  witness,  yet  it  would  go  to  the  relia- 
bility of  his  ojiinion,  where  he  has  testified 
as  to  his  belief  that  such  prisoner  was  in- 
sane at  the  time  of  the  commission  of  the 


homicide  charged;  and  he  may  properly  be 
cross-examined  as  to  the  matter.  People  v. 
Donovan,  43  Cal.  162.  The  defendant  in  a 
murder  trial  cannot  impeach  a  witness, 
called  by  himself,  by  proof  of  contra- 
dictory statements  made  by  him,  unless  the 
testimony  of  the  witness  is  prejudicial  to 
his  case.  People  v.  Conkling,  111  Cal.  616; 
44  Pac.  314.  A  witness  cannot  be  im- 
peached by  evidence  of  previous  contra- 
dictory statements,  which  he  does  not  deny 
having  made;  but  such  evidence  is  ad- 
missible, if  the  witness  does  not  distinctly 
admit  that  he  made  the  statements  at- 
tributed to  him.  People  v.  Singh,  20  Cal. 
App.  146;  128  Pac.  420.  Where  the  defend- 
ant in  a  criminal  case  offers  himself  as  a 
witness,  the  prosecution  cannot  ask  him, 
on  cross-examination,  whether  he  had  not 
agreed  to  commit  another  offense,  distinct 
from  that  with  which  he  is  charged;  and 
if  he  is  asked  such  question,  and  answers 
in  the  negative,  the  prosecution  cannot 
contradict  him  by  another  witness.  People 
v.  Jones,  31  Cal.  565.  A  witness  absent 
from  the  state,  whose  testimony,  given  at 
the  preliminary  examination,  was  read  to 
the  jury,  cannot  be  impeached  by  proof 
that,  since  the  preliminary  examination,  he 
had  made  statements  to  third  parties  in 
contradiction  of  his  testimony.  People  v. 
Compton,  132  Cal.  484;  64  Pac.  849.  Evi- 
dence that  a  witness  had  stated  an  opinion 
as  to  the  guilt  of  the  defendant  cannot  be 
introduced  to  contradict  the  facts  to  which 
he  has  testified.  People  v.  Mack,  14  Cal. 
App.  12;  110  Pac.  967. 

Impeachment  of  witnesses.  See  also  note 
ante,  §  2051. 

Impeachment  of  character.  See  note 
ante,  §  2051. 

Written  statements  must  be  presented  to 
witness.  Upon  the  cross-examination  of  a 
witness  as  to  statements  made  by  him 
upon  a  former  trial,  he  has  the  statutory 
right  to  have  such  previous  statements  pre- 
sented to  him,  and  to  have  them  read,  if  in 
writing.  People  v.  Lee  Chuck,  78  Cal.  317; 
20  Pac.  719;  and  see  People  v.  Ching  Hing 
Chang,  74  Cal.  389;  16  Pac.  201;  People  v. 
Nonella,  99  Cal.  333;  33  Pac.  1097.  If 
contradictory  statements  are  in  writing, 
they  must  first  be  shown  to  the  witness. 
People  V.  Dilhvood,  4  Cal.  Unrep.  973;  39 
Pac.  438;  Lanigan  v.  Neely,  4  Cal.  App. 
760;  89  Pac.  441.  A  witness  in  a  criminal 
trial  cannot  be  impeached  by  showing  that 
he  had  made  statements  on  the  prelim- 
inary examination  inconsistent  with  his 
statements  on  the  trial,  unless  his  testi- 
mony given  on  the  preliminary  examina- 
tion, if  in  writing,  is  first  shown  to  him; 
and  in  the  absence  of  any  evidence  to  the 
contrary,  it  will  be  presumed,  on  appeal, 
that  the  testimony  given  on  the  prelim- 
inary examination  was  in  writing.  People 
v.  Ching  Hing  Chang,  74  Cal.  389;  16  Pac. 
201.     Where  it  is  sought   to  contradict   a 
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witness  by  his  testimony  given  on  prelim- 
inary examination,  it  is  proper,  on  his  de- 
mand, to  require  the  testimony  to  be  read 
and  shown  to  him.  People  v.  Dillwood,  4 
Cal.  Unrep.  973;  39  Pac.  438.  It  is  im- 
proper to  read  in  its  entirety  the  former 
deposition  of  a  witness,  for  purposes  of 
impeachment,  under  pretense  that  some 
portions  of  it  are  contradictory  of  his  tes- 
timony at  the  trial:  the  proper  course  is 
to  read  only  those  portions  that  are  con- 
tradictory, and,  being  in  writing,  they 
must  be  shown  to  the  witness  before  any 
question  is  asked  concerning  them,  unless 
he  asks  to  have  them  read  to  him,  instead 
of  being  shown.  People  v.  Lambert,  120 
Cal.  170;  52  Pac.  307;  and  see  White  v. 
White,  82  Cal.  427;  7  L.  E.  A.  799;  23  Pac. 
276.  Where  the  witness  sought  to  be  im- 
peached by  prior  written  statements  can- 
not read,  or  where  the  writing  is  in  a  lan- 
guage to  him  unknown,  he  is  entitled  to 
have  it  read  to  him,  before  it  can  be  used 
for  the  purpose  of  impeachment.  People  v. 
Chine  Hing  Chang,  74  Cal.  389;  16  Pac. 
201. 

Inconsistent  testimony  in  another  action 
or  proceeding.  A  witness  may  be  im- 
peached by  showing  that  he  has  testified 
differently  in  regard  to  the  same  matter 
in  some  other  proceeding  or  action  (Car- 
roll V.  Sprague,  59  Cal.  655;  People  v. 
Hong  Ah  Duck,  61  Cal.  387;  People  v. 
Bushton,  80  Cal.  160;  22  Pac.  127,  549); 
or  by  proof  that  on  a  former  trial  he  had 
given  contradictory  testimony.  Scheerer 
v.  Goodwin,  125  Cal.  154;  57  Pac.  789. 
Where  it  is  sought  to  impeach  a  witness 
by  his  former  testimony,  given  in  a  for- 
eign language,  the  interpreter  or  some 
other  witness  who  heard  and  understood 
the  language  should  be  called  to  prove  the 
statements.  People  v.  Lee  Ah  Yute,  60 
Cal.  95.  Evidence  shown  to  the  witness  as 
given  on  his  preliminary  examination  may 
be  used  either  for  the  purpose  of  contra- 
dieting  testimony  given  by  him  upon  the 
trial  or  for  the  purpose  of  laying  a  founda- 
tion for  impeachment.  People  v.  Chrisman, 
135  Cal.  282;  67  Pac.  136. 

Deposition  of  witness  used  to  contradict 
testimony.  The  deposition  of  a  party,  or 
any  part  thereof,  may  be  offered  in  evi- 
dence by  the  opposite  party,  as  an  admis- 
sion of  the  party  testifying,  without  first 
calling  his  attention  to  inconsistent  state- 
ments. White  V.  White,  82  Cal.  427;  7 
L.  K.  A.  799;  23  Pac.  276.  The  deposition 
of  the  defendant  in  a  criminal  proceeding, 
taken  upon  his  preliminary  examination, 
properly  certified  by  the  shorthand  re- 
})orter,  is  admissible,  at  the  trial,  to  im- 
peach his  testimony,  his  attention  having 
first  been  called  to  it:  the  provision  of 
§  686  of  the  Penal  Code,  permitting  the 
reading  of  such  deposition  at  the  trial, 
only  where  the  witness  is  dead,  or  insane, 
or  absent  from  the  state,  does  not  prevent 


its  use  to  impeach  a  witness  who  is  pres- 
ent. People  v.  liawley,  111  Cal.  78;  43 
Pac.  404.  The  deposition  of  a  defendant 
in  insolvency  proceedings,  in  which  he  ad- 
mitted that  he  was  virtually  insolvent,  is 
admissible  in  evidence,  in  a  subsequent 
criminal  prosecution  against  him,  to  show 
that  his  statements  at  the  trial  are  false. 
People  V.  Wieger,  100  Cal.  352;  34  Pac. 
826.  The  deposition  of  a  witness,  given 
before  a  coroner's  jury,  is  admissible  in 
evidence  for  the  purpose  of  contradicting 
the  statements  of  the  witness  at  the  trial 
of  the  person  accused  of  murdering  the  de- 
ceased. People  v.  Devine,  44  Cal.  452. 
Where  a  party  whose  deposition  was  taken 
before  the  trial  becomes  a  witness  at  the 
trial,  it  is  an  objectionable  mode  of  cross- 
examination  to  read  to  him  several  ques- 
tions and  answers  from  the  deposition,  and 
ask  if  each  of  such  answers  is  correct  or 
true,  or  what  was  said  when  the  deposition 
was  taken:  the  proper  method  is  to  put 
in  the  portions  of  the  deposition  showing 
the  contradictory  statements.  White  v. 
White,  82  Cal.  427;  7  L.  R.  A.  799;  23  Pac. 
276;  People  v.  Lambert,  120  Cal.  170;  52 
Pac.  307.  Where  the  original  phraseology 
of  the  deposition  of  the  defendant  is  dif- 
ferent from  its  final  phraseology,  as  cor- 
rected and  signed  bj'  him,  the  original 
phraseology  may  be  shown,  for  the  pur- 
poses of  impeachment,  as  a  statement  in 
conflict  with  his  testimony  at  the  trial. 
Gasquet  v.  Pechin,  143  Cal.  515;  77  Pac. 
481. 

Admissibility  of  affidavit,  writings,  or 
pleadings  of  witness  to  contradict  testi- 
mony. Affidavits  of  a  witness,  which 
tend,  althoufih  only  in  a  slight  degree,  to 
contradict  his  testimony,  are  admissible 
for  that  purpose.  Empire  Gold  Mining  Co. 
V.  Bonanza  Gold  Mining  Co.,  67  Cal.  406; 
7  Pac.  810;  and  see  People  v.  Smallman, 
55  Cal.  185;  People  v.  Samonset,  97  Cal. 
448;  32  Pac.  520.  Affidavits,  referred  to 
in  an  affidavit  tending  to  contradict  the 
statements  of  the  witness  on  his  direct  ex- 
amination, are  not  admissible  for  any  pur- 
pose. People  V.  Samonset,  97  Cal.  448; 
32  Pac.  520.  A  certificate,  identified  by  a 
witness  as  being  in  his  handwriting  and 
signed  .by  him,  is  admissible  for  the  pur- 
pose of  contradicting  him  in  regard  to 
statements  previously  made  by  him.  Tobv 
V.  Oregon  Pacific  R.  R.  Co.,  98  Cal.  490;  33 
Pac.  550.  Letters  of  a  witness,  which 
tend,  although  only  in  a  slight  degree,  to 
contradict  his  testimony,  are  admissible 
for  that  purpose.  Empire  Gold  Mining  Co. 
V.  Bonanza  Gold  Mining  Co.,  67  Cal.  406; 
7  Pac.  810;  8ilvey  v.  Hodgdon,  48  Cal.  185. 
In  an  action  for  the  conversion  of  personal 
property  sold  by  a  sheriff  under  a  writ  of 
attachment,  such  writ,  and  the  sheriff's 
return  thereon,  with  a  memorandum  fur- 
nished by  a  garnishee,  are  properly  ad- 
mitted in  evidence,  in  connection  with  the 
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cross-examination  of  the  garnishee,  for  the 
purpose  of  showing  that  some  of  the  state- 
ments made  by  him  on  his  direct  examina- 
tion are  not  true.  Nichol  v.  Laumeister, 
102  Cal.  658;  36  Pac.  925.  The  averments 
of  an  original  complaint,  superseded  by 
an  amended  complaint,  so  far  as  they  are 
contradictory  of  or  inconsistent  with  the 
statements  of  the  plaintiff  as  a  witness, 
are  as  much  admissible,  for  the  purpose  of 
impeaching  him,  as  if  they  were  contained 
in  a  letter  written  by  him  to  a  third  per- 
son, or  in  an  affidavit  filed  in  a  distinct 
proceeding.  Johnson  v.  Powers,  65  Cal. 
179;  3  Pac.  625.  The  fact  that  an  original 
answer  is  superseded  by  an  amended  an- 
swer as  a  pleading,  furnishes  no  valid 
ground  for  rejecting  proof  of  its  state- 
ments for  purposes  of  impeachment,  when 
they  are  plainly  contradictory  of  evidence 
given  by  the  party  who  verified  the  origi- 
nal answer.  Estate  of  O'Connor,  118  Cal. 
69;  50  Pac.  4.  A  statement  on  motion  for 
a  new  trial  and  on  appeal,  in  a  former 
suit  between  the  same  parties,  purporting 
to  contain  all  the  evidence,  and  agreed  to 
as  correct  by  the  attorneys  therein,  is  not 
admissible  for  the  purpose  of  impeaching 
a  witness  who  testified  in  such  action,  and 
whose  testimony  purports  to  be  set  out 
therein:  the  statement  was  made  for  a  par- 
ticular purpose,  and  was  proof  for  that 
purpose  only,  and  could  not  be  used  to 
impeach  a  witness  who  neither  made  nor 
signed  it.   Payne  v.  Treadwell,  16  Cal.  220. 

Admissibility  of  reporter's  notes  of  wit- 
ness's former  testimony  or  statement. 
Where,  for  the  purpose  of  impeaching  a 
witness  for  the  prosecution,  the  defendant 
produced  a  witness  who  testified  as  to 
what  the  former  witness  had  sworn  to  on 
a  former  trial  as  to  certain  points,  and 
also,  for  the  same  purpose,  read  in  evi- 
dence the  reporter's  notes  of  a  portion 
of  the  testimony  of  such  witness  for  the 
prosecution  on  the  former  trial,  after  the 
reporter  had  testified  that  it  was  a  correct 
transcript  of  such  witness's  testimony,  it 
is  proper  for  the  court  to  permit  the  prose- 
cution, for  the  purpose  of  contradicting 
the  witness  for  the  defendant,  to  read  in 
evidence  that  portion  of  the  reporter's 
transcript  of  the  evidence  of  the  witness 
for  the  prosecution  relating  to  the  points 
testified  to  by  the  witness  for  the  defend- 
ant. People  V.  Morine,  61  Cal.  367.  A 
typewritten  copy  of  the  notes  of  a  sten- 
ographer, taken  at  the  time  of  an  oral 
statement  made  by  a  witness  for  the  prose- 
cution upon  a  charge  of  murder,  at  police 
headquarters,  immediately  after  the  homi- 
cide, which  copy  was  never  exhibited  to 
the  witness,  nor  assented  to  by  him  as  a 
correct  copy  of  his  oral  declarations,  can- 
not be  used  against  the  witness  for  the 
purposes  of  impeachment.  People  v.  Glaze, 
139  Cal.  154;  72  Pac.  965. 

Evidence  to  show  hostility,  prejudice, 
etc.,  of  witness.     The  credibilitv  of  a  wit- 


ness may  be  assailed  by  proof  that  he 
cherishes  a  feeling  of  hostility  toward  the 
party  against  whom  he  is  called;  and  this 
hostility  may  be  established  by  proof  of 
the  acts  or  declarations  of  the  witness,  pro- 
vided his  attention  is  first  called  to  the 
particular  acts  or  declarations  proposed  to 
be  proved,  with  sufficient  minuteness  as 
to  time  and  circumstances.  Silvey  v.  Hodg- 
don,  48  Cal.  185.  The  rule  as  to  evidence 
of  contradictory  statements  of  a  witness 
sought  to  be  impeached,  applies  equally 
to  evidence  of  declarations  or  acts  of  hos- 
tility or  ill-feeling  on  the  pa''t  of  the  wit- 
ness. Baker  v.  Joseph,  16  Cai.  173;  People 
V.  Gardner,  98  Cal.  127;  32  Pac.  880.  Evi- 
dence tending  to  show  the  interest  and 
bias  of  a  witness  may  be  given,  but  not 
for  the  purpose  of  contradicting  him. 
People  V.  Mack,  14  Cal.  App.  12;  110  Pac. 
967.  Where  the  proper  foundation  is  laid 
therefor,  evidence  that  the  prosecuting 
witness  in  a  criminal  case  said  she  was 
going  to  get  some  money  out  of  the  de- 
fendant if  she  had  "to  put  up  a  job  on 
him,"  is  admissible  as  tending  to  show 
her  prejudice  and  interest  in  the  case. 
People  V.  Gardner,  98  Cal.  127;  32  Pac. 
880.  Where  it  is  proposed  to  assail  the 
credibility  of  a  witness  by  a  letter,  in 
which  hostility  is  shown  to  the  party 
against  whom  he  is  called,  and  the  letter 
is  shown  to  the  witness,  and  he  denies 
writing  it,  the  handwriting  may  be  proved 
by  other  witnesses.  Silvey  v.  Hodgdon,  48 
Cal.  185. 

Collateral  or  irrelevant  matter  in  im- 
peaching witness.  A  party  cannot  cross- 
examine  his  adversary's  witness  upon 
irrelevant  or  collateral  matters  for  the  pur- 
pose of  eliciting  something  to  contradict 
or  impeach  him:  the  court  should  stop  the 
inquiry  there,  if  such  matters  are  drawn 
out,  and  not  allow  contradictory  evidence 
in  rebuttal.  People  v.  Tilev,  84  Cal.  651; 
24  Pac.  290;  Evans  v.  De  Lay,  81  Cal.  103; 
22  Pac.  408;  People  v.  Dye,  75  Cal.  108;  16 
Pac.  537;  and  see  Pierce  v.  Schaden,  59 
Cal.  540;  People  v.  Bell,  53  Cal.  119.  It  is 
improper  to  contradict  a  witness  upon  im- 
material matters.  People  v.  Chrisman,  135 
Cal.  2S2;  67  Pac.  136;  People  v.  Harlan. 
133  Cal.  16;  65  Pac.  9.  The  statements 
of  a  witness  must  be  pertinent  to  the 
issues  on  trial,  or  they  cannot  be  contra- 
dicted. Steen  v.  Santa  Clara  Valley  Mill 
etc.  Co.,  134  Cal.  355;  66  Pac.  321.  Mat- 
ter brought  out  on  cross-examination  by  a 
party,  not  in  relation  to  anything  testified 
to  on  the  direct  exnniiuation,  cannot  be 
contradicted  by  such  party.  People  v. 
Jones,  31  Cal.  565.  The  collateral  state- 
ments of  a  witness,  elicited  on  cross-exam- 
ination, relative  to  particular  wrongful 
acts,  and  to  his  declarations  concerning 
the  same,  not  included  in  his  direct  ex- 
amination, and  wholly  outside  of  the 
issues,  are  conclusive,  and  cannot  be  con- 
tradicted   by    other    witnesses.     Steen    v. 
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Santa  Clara  Valley  Mill  etc.  Co.,  134  Cal. 
355;  66  Pae.  321.  Where  a  question  is  put 
to  a  witness,  upon  cross-examination,  a3 
to  a  matter  collateral  or  irrelevant  to  the 
issues,  his  answer  is  conclusive  upon  the 
party  asking  the  question,  and  it  cannot 
be  used  as  a  foundation  for  impeachment. 
Pierce  v.  Schaden,  59  Cal.  540;  People  v. 
Bell,  53  Cal.  119;  People  v.  Webb,  70  Cal. 
120;  11  Pac.  509;  People  v.  Dye,  75  Cal. 
108;  16  Pac.  537;  People  v.  Tiley,  84  Cal. 
651;  24  Pac.  290;  Young  v.  Brady,  94 
Cal.  128;  29  Pac.  489;  Faulkner  v.  Kon- 
doni,  104  Cal.  140;  37  Pac.  883;  Redington 
V.  Pacific  Postal  Tel.  Cable  Co.,  107  Cal. 
317;  48  Am.  St.  Rep.  132;  40  Pac.  432; 
Trabing  v.  California  Navigation  etc.  Co., 
121  Cal.  137;  53  Pac.  644.  A  qualification 
of  the  rule  governing  the  impeachment  of 
witnesses  by  proof  of  contrary  statements 
elsewhere  made  by  them  is,  that  the  mat- 
ter involved  in  the  supposed  contradiction 
must  not  itself  be  merely  collateral  in  its 
character,  but  must  be  relative  to  the  issue 
being  tried.  People  v.  Devine,  44  Cal.  452; 
People  V.  Furtado,  57  Cal.  345.  A  witness 
cannot  be  impeached  by  contradictory 
statements  as  to  matters  irrelevant  to  the 
issues.  Crusoe  v.  Clark,  127  Cal.  341;  59 
Pac.  700.  Where,  in  an  action  to  deter- 
mine a  water  right,  a  witness  for  the  plain- 
tiff was  asked,  on  cross-examination,  if  he 
had  not  stated  that  the  plaintiff's  right 
was  inferior  to  the  defendant's,  and  he 
denied  having  so  stated,  and  where  he  had 
not,  on  his  direct  examination,  testified 
as  to  the  defendant's  right,  it  cannot  be 
proven,  to  impeach  him,  that  he  had  so 
stated:  such  declaration  is  not  relevant  to 
the  issues,  not  being  evidence  against  the 
plaintiff.  Faulkner  v.  Rondoni,  104  Cal. 
140;  37  Pac.  883.  Where  a  collateral  fact 
is  relevant  to  the  issue,  it  may  be  shown 
either  by  the  cross-examination  of  a  wit- 
ness for  the  purpose  of  contradicting  him, 
or  by  direct  evidence  of  the  fact.  Moody 
V.  Peirano,  4  Cal.  App.  411;  88  Pac.  3S0. 
Where  the  defendant  testified  at  the  pre- 
liminary examination,  such  testimony  may 
be  introduced  at  the  trial  to  impeach  him, 
although  it  contains  some  immaterial  mat- 
ter. People  v.  Chrisman,  135  Cal.  282;  67 
Pac.  136.  It  is  only  when  the  cross-exam- 
ination of  a  witness  is  in  reference  to  col- 
lateral matters,  irrelevant  to  the  issue, 
that  the  witness  cannot  be  impeached  by 
contradictory  evidence.  Moody  v.  Peirano, 
4  Cal.  App.  411;  88  Pac.  380. 

Admissibility  of  circumstances  of  con- 
tradictory statement.  Where,  upon  the 
cross-examination  of  a  witness,  an  affidavit 
made  by  him  is  offered  for  the  purpose  of 
impeaching  his  testimony,  the  circum- 
stances under  which  such  affidavit  was 
made,  and  the  conversation  had  by  the 
witness  with  the  person  at  whose  instance 
it  was  made,  are  admissible  as  parts  of  the 
transaction.  People  v.  Smallman,  55  Cal. 
185. 


Admissibility  of  statements  consistent 
with  testimony.  Where  an  attempt  is 
made  to  impeach  a  witness  by  showing 
that  his  testimony  was  given  under  the 
influence  of  some  motive  prompting  him 
to  make  a  false  statement,  evidence  is 
admissible  to  show  that  he  made  prior 
similar  statements  at  a  time  when  the 
imputed  motive  did  not  exist;  and  the 
admission  of  such  prior  statements,  before 
any  evidence  tending  to  impeach  his  mo- 
tives has  been  introduced,  is  not  preju- 
dicial error.  Barkly  v.  Copeland,  74  Cal. 
1;  5  Am.  St.  Rep.  413;  15  Pac.  307.  The 
impeachment  of  a  witness  by  showing  that 
he  had  made  statements  in  conflict  with 
his  present  testimony  cannot  be  met  with 
evidence  that  at  other  and  different  times 
he  had  made  statements  in  harmony  with 
his  present  testimony;  and  to  permit  the 
introduction  of  such  testimony  is  preju- 
dicial to  the  party  against  whom  it  is 
received,  particularly  where  there  is  noth- 
ing to  show  that  the  witness  did  not  have 
the  same  motive  or  interest  to  deceive 
when  he  made  the  confirmatory  statement 
that  he  may  have  had  when  he  testified 
to  the  fact.  People  v.  Turner,  1  Cal.  App. 
420;  82  Pac.  397.  Evidence  that  a  witness, 
long  prior  to  the  trial,  had  made  state- 
ments consistent  with  his  testimony,  is  not 
admissible,  when  he  has  been  impeached 
by  evidence  of  his  bad  reputation,  to  re- 
but the  effect  of  such  rebutting  evidence. 
Mason  v.  Vestal,  88  Cal.  396;  22  Am.  St. 
Rep.  310;  26  Pac.  213.  Where  an  attempt 
is  made  to  impeach  a  witness  by  proving 
former  statements  made  by  him,  in  con- 
flict with  what  he  has  stated  before  the 
court,  his  credit  cannot  be  sustained  by 
proof  that  he  made  to  other  persons,  be- 
fore being  called  as  a  witness,  the  same 
statements  detailed  in  his  testimony.  Peo- 
ple V.  Doyell,  48    Cal.  85. 

Defendant  may  be  impeached  as  witness. 
Where  the  defendant  in  a  criminal  case 
offers  himself  as  a  witness  in  his  own 
behalf,  it  is  competent  for  the  prosecution 
to  impeach  his  credibility  as  a  witness  by 
the  same  means  by  which  it  would  impeach 
the  credibility  of  any  other  witness.  Peo- 
ple V.  Gleasou.  122  Cal.  370;  55  Pac.  123; 
People  V.  Walker,  140  Cal.  153;  73  Pac. 
831;  People  v.  Ilutchings,  8  Cal.  App.  550; 
97  Pac.  325.  The  district  attorney,  on  the 
cross-examination  of  the  defendant,  may, 
by  way  of  impeachment,  read  questions 
asked  of  him  u]>on  a  former  trial,  from  a 
transcript  of  his  testimony  taken  at  such 
trial,  and  inquire  whether,  at  the  former 
trial,  giving  the  time  and  place  when  and 
where  it  occurred,  he  had  testified  so  and 
so,  putting  the  question.  People  v.  Fitz- 
gerald, 138  Cal.  39;  70  Pac.  1014. 

Questions  asked  of  impeaching  witness. 
The  same  question  should  be  propounded 
to  the  im])oachi!ig  witness,  without  the 
addition  of  other  words,  as  that  asked  the 
witness    sought    to   be   impeached;    but   it 
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does  not  injuriously  affect  the  substantial 
rights  of  a  plaintiff,  for  the  court,  in  its 
discretion  over  the  subject-matter  of  the 
examination  of  the  impeaching  witness  as 
to  the  declarations  of  the  plaintiff  against 
his  interest,  to  permit  the  question  to  be 
put,  whether  the  plaintiff  did  not  use  the 
precise  contradictory  words  repeated,  "or 
words  to  that  effect."  Bernardis  v.  Allen, 
136  Cal.  7;  68  Pac.  110.  The  proper 
course,  when  an  impeaching  witness  is  pro- 
duced, is  to  ask  him  the  direct  question. 
Did  the  party  make  such  statement  at  the 
time  and  place  mentioned?  People  v.  No- 
nella,  99  Cal.  333;  33  Pac.  1097.  Where 
a  witness  is  asked,  on  cross-examination, 
for  the  purpose  of  laying  a  foundation  to 
contradict  him,  if  he  had  not  used  par- 
ticular expressions,  and  denies  that  he 
had  done  so,  the  impeaching  witness  may 
be  asked  if  the  witness  did  not  use  such 
particular  expressions.  People  v.  Lee  Ah 
Yute,  60  Cal.  95.  Where,  in  a  prosecution 
for  an  assault  with  intent  to  commit  mur- 
der, the  wife  of  the  defendant  was  asked, 
on  cross-examination,  whether  she  had  not 
told  a  certain  named  woman  that  her  hus- 
band had  intended  to  shoot  the  deceased 
several  weeks  previously,  which  question 
she  answered  in  the  negative,  a  question 
by  the  prosecution  to  such  other  woman, 
asked  for  the  purpose  of  impeaching  the 
defendant's  wife,  "What  did  she  tell  you 
about  the  shooting?"  is  improper,  as  not 
being  within  the  foundation  laid  upon  the 
cross-examination.  People  v.  Nonella,  99 
Cal.  333;  33  Pac.  1097. 

Eight  to  explain  contradictory  state- 
ments. A  witness  is  entitled,  on  re-exam- 
ination, to  explain  contradictory  state- 
ments made  by  him  (People  v.  Glover,  141 
Cal.  233;  74  Pac.  74.5;  People  v.  Lambert, 
120  Cal.  170;  52  Pac.  307);  and  he  is  en- 
titled to  explain,  whenever  it  is  necessary 
to  do  so,  in  order  to  relieve  his  testimony 
of  any  apparent  inconsistency.  People  v. 
Brecker,  20  Cal.  App.  205;  127  Pac.  666; 
Worley  v.  Spreckels  Bros.  ,  Commercial 
Co.,  163  CaL  60;  12.4  Pac.  697.  Where, 
in  a  trial  for  murder,  a  witness  for  the 
prosecution  is  sought  to  be  impeached, 
on  cross-examination,  by  a  contradictory 
statement  made  immediately  after  the 
homicide,  which  he  admitted  to  have  made, 
he  is  entitled,  on  redirect  examination,  to 
explain  that  such  contradictory  statement 
was  not  true:  the  declaration  that  such 
statement  was  untrue  is  an  explanation. 
People  V.  Glover,  141  Cal.  233;  74  Pac.  745. 
Where,  for  the  purpose  of  im])eachment, 
the  attention  of  a  witness  is  called,  on 
cross-examination,  to  his  deposition  taken 
at  the  preliminary  examination,  he  has 
the  right,  on  redirect  examination,  to  ex- 
plain his  former  testimony:  the  deposition, 
in  such  case,  has  not  the  sanctity  of  a 
judgment,  and  is  not  subject  to  like  rules 
as  to  its  conclusiveness,  nor  is  it  a  record 


which  cannot  be  explained  or  varied. 
People  V.  Lambert,  120  Cal.  170;  52  Pac. 
307.  Where,  to  contradict  the  testimony 
of  the  prosecutrix,  a  child  of  eleven  years, 
the  defense  read  her  testimony  before  the 
committing  magistrate,  it  is  proper  for 
the  court  to  allow  the  prosecution  to  recall 
her  and  to  ask  her  to  explain  the  discrep- 
ancies. People  v.  Wessel,  98  Cal.  352;  33 
Pac.  216.  The  prosecuting  witness,  in  a 
trial  for  murder,  may  be  impeached  by  the 
defense,  by  proving  that  his  evidence  was 
contradictory  to  that  given  at  the  inquest 
and  the  preliminary  examination;  but  the 
prosecution  has  an  equal  right  to  prove 
his  explanation  thereof,  to  the  effect  that, 
knowing  the  character  of  the  defendant 
and  his  brother,  he  was  afraid  to  testify 
against  them.  People  v.  Smith,  134  Cal. 
453;  66  Pac.  669. 

Right  to  explain  declaration  of  hostility. 
The  same  principle  which  assures  to  a  wit- 
ness the  privilege  of  explanation  when  con- 
tradictory declarations  are  offered,  applies 
to  assure  to  him  the  right  of  explanation 
when  declarations  of  hostility  are  sought 
to  be  introduced:  there  is  no  distinction 
between  admitting  declarations  of  hostil- 
ity of  the  witness,  by  way  of  impairing 
the  force  of  his  testimony,  and  admitting 
contradictory  statements,  so  far  as  this 
rule  is  concerned.  Baker  v.  Joseph,  16 
Cal.  173;  Silvey  v.  Hodgdon,  48  Cal.  185,- 
People  V.  Jenkins,  56  Cal.  4. 

Objection  to  evidence.  The  question  of 
the  admissibility  of  evidence  offered  for 
the  impeachment  of  a  witness,  by  show- 
ing that  after  his  evidence  was  given  he 
had  made  contradictory  statements,  is  not 
raised  by  an  objection,  that  no  proper 
foundation  had  been  laid  for  impeachment, 
if  the  objection  was  expressly  limited  to 
evidence  of  prior  contradictory  state- 
ments. Clavev  V.  Lord,  87  Cal.  413;  25  Pac. 
493. 

Effect  of  immaterial  testimony.  Where 
the  testimony  tending  to  impeach  a  wit- 
ness is  immaterial,  it  cannot  be  held  to 
have  injured  the  party  calling  him.  People 
V.  Murray,  85  Cal.  350;  24  Pac.  666. 

Admissions.  While  a  party  who  in- 
quires of  a  witness  whether  he  has  made 
a  contradictory  statement,  without  fixing 
time,  place,  and  persons,  must  take  his  ad- 
mission for  the  purposes  of  the  pending 
trial,  yet  he  is  entitled  to  the  benefit  of 
the  witness's  testimony  if  he  shall  say  that 
he  has  made  such  contradictory  statement: 
in  such  case,  the  admission  of  the  witness 
is  material,  as  affecting  the  credibility  of 
his  testimony  with  reference  to  the  mate- 
rial issues  in  the  case.  People  v.  Brilliant, 
58  Cal.  214.  Where  the  witness  is  a  party 
to  the  action,  it  is  not  necessary  to  call 
his  attention  to  statements  formerly  made, 
inconsistent  with  his  statements  made  on 
his  examination  at  the  trial:  the  prior 
statements    are    admissions,    and    may    be 
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offered  as  such.  White  v.  White,  82  Cal. 
427;  7  L.  E.  A.  799;  23  Pac.  276.  Where, 
on  the  trial,  the  plaintiff,  in  his  own  be- 
half, testifies  to  the  enumeration  and  value 
of  the  property  sued  for,  and  witnesses  for 
the  defendant  testify  to  previous  state- 
ments made  by  him,  wherein  he  gave  a 
iifferent  enumeration  and  a  much  lower 
valuation,  this  testimony  of  the  plaintiff, 
and  the  evidence  of  his  statements,  con- 
sidered as  admissions  of  a  party  against 
his  interest,  constitute  a  conflict  of  evi- 
dence as  to  the  enumeration  and  the  value 
of  such  property;  and,  in  such  case,  the 
evidence  given  against  the  plaintiff  has  a 
twofold  aspect:  first,  as  evidence  to  im- 
peach his  credibility  as  a  witness,  and  if 
ott'ered  for  that  purpose,  the  proper  foun- 
dation must  be  laid  for  its  introduction; 
and  second,  as  evidence  of  admissions 
against  interest,  made  by  a  party  to  the 
action.  Hall  v.  Bark  Emily  Banning,  33 
Cal.  522. 

Conviction  of  perjury.  A  witness  can- 
not be  impeached  by  showing  that  he 
has  made  statements  inconsistent  with  his 
present  testimony,  unless  his  attention  is 
called  to  the  time,  place,  persons,  etc.; 
but,  at  a  subsequent  trial  for  perjury,  the 
circumstance  that  the  attention  of  the 
witness  was  not  called  to  the  time,  place, 
or  persons,  should  be  considered  by  the 
jury  as  tending  to  show  that  he  did  not 
remember  tha  fitgtejiients  as  actually  made; 
nevertheless,  if  he  made  the  statements  to 
a  large  number  of  persons,  or  under  such 
circumstances  as  that  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  that  he 
must  have  known,  when  he  denied  the 
statements,  that  he  had  in  fact  made  them, 
the  conviction  for  the  crime  of  perjury 
may  follow.  People  v.  Brilliant,  58  Cal. 
214. 

Error.  Where  a  proper  foundation  is 
laid  for  the  purpose  of  impeaching  a  wit- 
ness, it  is  error  to  sustain  an  objection 
to  the  testimony  offered  for  that  purpose 
before  any  further  question  is  asked:  it 
cannot  be  presumed  that  the  question  to 
be  asked  will  be  improper.  Valensin  v. 
Valensin,  73  Cal.  106;  14  Pac.  397.  Where, 
in  a  trial  for  murder,  the  accused  is  a 
witness  in  his  own  behalf,  and  is  asked, 
on  cross-examination,  if  he  had  not  made 
certain  statements,  involving  apparently 
important  admissions  against  himself,  to 
which  he  answers,  "I  said  words  to  that 
effect,  but  not  exactly  in  that  way,"  it  is 
error  to  deny  to  the  accused  the  right  to 
disclose  exactly  what  he  did  say,  and  to 
state  the  whole  conversation  had  at  that 
time  relating  to  the  whole  subject-matter. 
People  V.  Murphy,  39  Cal.  32.  Where  evi- 
dence of  prior  declarations,  which  is  ma- 
terial, has  been  improperly  admitted,  it 
must  have  been  injurious,  and  the  ruling 
admitting  it  is  erroneous.  Mason  v.  Ves- 
tal, 88  Cal.  396;  22  Am.  St.   Rep.  310;  26 


Pac.  213.  The  refusal  to  allow  the  deposi- 
tion of  the  prosecuting  witness,  taken  at 
the  preliminary  examination,  to  be  read  in 
evidence  for  the  purpose  of  contradicting 
him,  is  not  error,  where  such  deposition 
fails  to  show  any  material  contradiction 
of  his  testimony  as  given  at  the  trial. 
People  V.  Kalkman,  72  Cal.  212;  13  Pac. 
500;  and  see  People  v.  Cyty,  11  Cal.  App. 
702;  106  Pac.  257.  Where  a  witness, 
sought  to  be  impeached  by  evidence  of 
a  contradictory  statement,  made  at  a  cer- 
tain time  and  place,  in  the  presence  of 
two  witnesses,  one  a  Spanish  interpreter, 
and  both  testify  to  the  contradictory  state- 
ment, it  is  not  error  to  refuse  to  strike  out 
the  evidence  of  the  other  witness,  as  hear- 
say, because,  on  cross-examination,  he  tes- 
tifies that  his  knowledge  of  the  exact 
words  spoken  was  derived  at  the  time 
from  the  Spanish  interpreter,  although  he 
understood  Spanish,  but  not  enough  to  un- 
derstand or  to  tell  in  a  connected  manner 
what  was  uttered.  People  v.  Jailles,  146 
Cal.  301;  79  Pac.  965. 

Error  as  ground  for  reversal.  Where  a 
witness  is  sought  to  be  impeached  with- 
out a  proper  foundation  having  been  laid 
therefor  by  calling  his  attention  to  the 
surrounding  circumstance,  the  admission 
of  evidence  for  this  purpose,  over  the  ob- 
jection of  the  adverse  party,  is  reversible 
error.  People  v.  Bush,  65  Cal.  129;  3  Pac. 
590.  Questions  asked  on  the  cross-exami- 
nation of  a  defendant  sought  to  be  im- 
peached, in  bad  faith,  simply  to  get  before 
the  jury  the  imputation  that  he  had  been 
arrested  on  a  previous  occasion  for  some 
other  offense,  are  reprehensible,  and  ground 
for  reversal  of  judgment.  People  v.  Pete, 
123  Cal.  373;  55'Pac.  993.  Where  the  con- 
tradictory statements  to  which  the  testi- 
mony of  an  impeaching  witness  referred 
were  not  related  to  the  witness  sought  to 
be  impeached,  the  statements  were  in- 
admissible; but  if  the  witness  had  denied 
making  such  statements  to  another  im- 
peaching witness,  and  it  is  evident  from 
the  record  that  he  would  have  denied  mak- 
ing them  to  this  witness,  error  in  admit- 
ting them  is  immaterial,  and  not  sufficient 
for  reversal.  Western  Union  Oil  Co.  v. 
Newlove,  145  Cal.  772;  79  Pac.  542.  It 
is  error  to  allow  proof  of  a  witness's  state- 
ment to  be  made  after  his  answer  as  to 
whether  he  had  made  it  was  prevented  by 
objection  by  the  defendant;  but  it  is  not 
ground  for  reversal,  the  statement  relat- 
ing to  a  matter  of  slight  imjiortance,  and 
the  defendant  not  being  prejudicially  af- 
fected. People  V.  Glaze,  139  Cal.  154;  72 
Pac.  965.  Error  of  the  court  in  allow- 
ing inadmissible  questions,  asked  merely 
for  the  purj)ose  of  impeaching  the  witness, 
is  not  sufficient  ground  for  a  reversal  of 
the  judgment  or  an  order  denying  a  new 
trial,  wlierc  the  answers  cannot  prejudice 
the  appellant.    People  v.  Nonella,  99  Cal. 
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333;  33  Pac.  1097.  Error  in  the  admis- 
sion of  evidence,  merely  cumulative,  to 
contradict  a  witness  on  an  immaterial 
point,  does  not  justify  a  reversal  of  the 
judgment.  People  v."  Chrisman^  135  Cal. 
282;  67  Pac.  136.  The  allowance  of  a 
question,  asked  for  the  purpose  of  con- 
tradicting a  witness  upon  an  immaterial 
matter,  where  no  attempt  is  made  to  con- 
tradict the  witness  thereupon,  does  not 
justify  a  reversal  of  the  judgment.  Peo- 
ple v.'Chrisman,  135  Cal.  282; '67  Pac.  136. 
A  witness  may  be  impeached  by  proof 
of  contradictory  statements  made  out  of 
court:  it  is  reversible  error  to  reject  such 
evidence,  when  offered.  McDaniel  v.  Baca, 
2  Cal.  326;  56  Am.  Dec.  339. 

New  trial.  Newly  discovered  evidence, 
which  is  merely  cumulative,  or  designed 
to  contradict  witnesses,  does  not  warrant 
a  new  trial  (Wood  v.  Moulton,  146  Cal. 
317;  80  Pac.  92;  People  v.  Goldenson,  76 
Cal.  328;  19  Pac.  161;  People  v.  McCurdy, 
68   Cal.   576;    10   Pac.   207;   People   v.   An- 

§  2053.  Evidence  of  good  character,  when  allowed.  Evidence  of  the 
good  character  of  a  party  is  not  admissible  in  a  civil  action,  nor  of  a  witness 
in  any  action,  until  the  character  of  snch  party  or  witness  has  been  im- 
peached, or  unless  the  issue  involves  his  character. 


thony,  56  Cal.  397;  Stoakes  v.  Monroe,  36 
Cal.  383;  Klo'.kenbaum  v.  Pierson,  22  Cal. 
160) ;  nor  does  evidence,  the  only  office 
of  which  is  to  impeach  an  adverse  witness. 
People  V.  Loui  Tung,  90  Cal.  377;  27  Pac. 
295;  People  v.  McCurdy,  68  Cal.  576;  10 
Pac.  207. 

Practice  upon  impeachment  of  witness.  See 
note    73    Am.    Dec.    162. 

Admissibility  to  impeach  witness  of  evidence 
given  by  him  before  coroner.  See  note  16  Ann. 
Cas.   68S. 

Necessity  of  laying  foundation  before  discredit- 
ing witness  by  showing  bias.  See  note  20  Ann. 
Cas.    224. 

Impeachment  of  witness  by  introduction  of 
signed  statement,  of  which  signature  is  admitted 
but  contents  are  wholly  or  in  part  denied.  See 
note   20  Ann.   Cas.    390. 

Proof  by  person  who  heard  testimony  of  ad- 
missions or  contradictory  statements  by  witness 
on  former  trial.    See  note  Ann.  Cas.   1913B,  97. 

CODE  COMMISSIONERS'  NOTE.  See  §  1847. 
ante;  McDaniel  v.  Baca,  2  Cal.  326;  56  Am. 
Dec.  339;  Baker  v.  Josephs,  16  Cal.  173;  Pavne 
V.  Treadwell,  16  Cal.  222;  Fox  v.  Fox,  25  Ca!. 
587;  Rice  v.  Cunningham,  29  Cal.  492. 


Legislation  §  2053.     Enacted  March  11,  1872. 

Construction  of  section.  This  section  is 
merely  a  concise  statement  of  the  rule 
as  to  the  admissibility  of  evidence  of 
character  to  be  found  in  the  text-books 
and  judicial  decisions.  Vance  v.  Richard- 
son, 110  Cal.  414;  42  Pac.  909. 

Evidence  of  character  of  party.  In  a 
civil  action  for  assault  and  battery,  evi- 
dence of  the  general  reputation  of  the 
defendant  for  peace  and  quiet  is  not  ad- 
missible. Vance  v.  Richardson,  110  Cal. 
414;  42  Pac.  909.  In  an  action  for  divorce 
on  the  ground  of  the  defendant's  adultery, 
the  good  character  of  the  defendant  is  not 
in  issue,  where  it  has  not  been  impeached, 
and  evidence  thereof  is  properly  excluded. 
Van  Horn  v.  Van  Horn,  5  Cal.  App.  719; 
91  Pac.  260.  Depositions  of  witnesses  tes- 
tifying to  the  general  reputation  of  the 
plaintiff  in  an  action  for  libel  are  prop- 
erly excluded,  where  the  witnesses  were 
not  shown  to  have  any  knowledge  of  the 
general  reputation  of  the  plaintiff  in  the 
community  in  which  he  resided,  and  there 
ia  nothing  to  indicate  the  particular  nature 
of  the  reputation  as  to  which  information 
i'i  sought.  Tingley  v.  Times  Mirror  Co., 
151  Cal.  1;  89  Pac.  1097.  Where,  in  an 
action  for  libel,  a  witness  for  the  defend- 
ant has  testified  that  the  plain  till  was 
denounced  by  himself  and  all  good  citi- 
zens at  the  place  of  his  residence  on  a 
certain  date,  a  certificate  of  •eeomnienda- 
tion  of  the  plaintiff  for  good  and  correct 
habits  in  business  and  social  relations, 
signed  by  prominent  citizens  of  that  place, 
at  a  date  four  months  earlier,  is  not  ad- 


missible, as  part  of  the  res  gesta^,  to  con- 
tradict the  statement  of  the  witness,  nor 
to  prove  the  good  character  of  the  plain- 
tiff. Jones  v.  Duchow,  87  Cal.  109;  23  Pac. 
371;  25  Pac.  256. 

Evidence  of  character  of  witness  after 
impeachment.  Where  the  accused  in  a 
trial  for  murder  introduces  evidence  tend- 
ing to  show  that  one  of  the  witnesses  for 
the  prosecution  was  suborned,  and  had 
been  paid  for  his  testimony,  the  prosecu- 
tion may,  in  rebuttal,  introduce  testimony 
to  show  the  good  character  of  the  witness 
for  truth  and  veracity.  People  v.  Ah  Fat, 
48  Cal.  61.  Proof  that  a  witness  had  been 
convicted  of  a  felony  is  a  direct  assault 
upon  his  reputation  for  truth,  honesty, 
and  integrity,  and  witnesses  may  be  ex- 
amined, in  rebuttal,  to  sustain  his  good 
reputation.  People  v.  Amanacus,  50  Cal. 
233.  Evidence  is  not  admissible  to  prove 
that  the  character  of  a  witness  for  truth- 
fulness is  good,  unless  the  opposite  party 
has  tried  to  impeach  him  by  showing  that 
his  general  reputation  is  bad.  People  v. 
Cowgill,  93  Cal.  596;  29  Pac.  228.  Evi- 
dence of  the  good  character  of  a  witness 
cannot  be  given  until  his  character  has 
been  attacked  by  evidence  that  his  reputa- 
tion for  truth,  honestj'^,  and  integrity  is 
bad.  People  v.  Bush,  65  Cal.  129;  3  Pac. 
590;  Title  Insurance  etc.  Co.  v.  Ingersoll, 
153  Cal.  1;  94  Pac.  94.  Where  the  testi- 
mony of  an  impeaching  witness  is  directed 
to  mere  jiroof  of  contradictory  statements 
upon  matters  relevant  to  the  issues  being 
tried,  the  i)ropriety  of  evidence  of  char- 
acter to  sustain  the  testimony  of  the  wit- 
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Prejudicial  error.  Tn  an  action  by  a 
wife  against  her  husband  to  enforce  an 
alleged  trust,  where  the  case  is  a  close 
one  on  the  facts  and  the  burden  of  proof 
is  upon  him,  it  is  prejudicially  erroneous 
to  admit,  against  the  plaintiffs  objection, 
the  testimony  of  witnesses  for  the  hus- 
band, as  to  his  good  character  for  truth, 
honesty,  and  integrity.  Title  Insurance 
etc.  Co.  V.  Ingersoll,  153  Cal.  1;  94  Pac.  94. 

Reversal  of  judgment.  Where  the  char- 
acter of  a  witness  is  called  in  question 
during  the  trial,  and  the  judge,  from  the 
bench,  makes  a  statement  indorsing  the 
respectability  of  such  witness,  it  is  good 
cause  for  a 'reversal  of  the  judgment,  if 
the  testimony  of  the  witness  is  material. 
McMinn  v.  Whelan,  27  Cal.  300. 

Evidence  of  character  of  plaintiff,  when  admis- 
sible.    See   note    13    Am.   Deo.   ^^'i-  . 

Evidence  of  character  in  civil  and  criminal  ac- 
tions.    See    note    53    Am.   Dec.    133  .„„,-vi<. 

Evidence  of  good  character,  when  admissible. 
See  note  41   Am.  Rep.   120. 

CODE  COMMISSIONERS'  NOTE.  McMinn  v. 
Whelan,  27  Cal.  300. 


ness  sought  to  be  impeached  is  question- 
able, although  authorities  may  be  found 
to  sustain  its  admissibility.  People  v.  Ah 
Fat,  48  Cal.  61. 

Evidence  of  character  inadmissible,  un- 
less issue.  The  general  rule  is,  that,  in 
civil  actions,  evidence  of  the  good  char- 
acter of  the  defendant  is  not  admissible, 
and  the  exceptions  consist  mostly  of  cases 
where  the  character  of  some  person  is  the 
very  issue  involved;  but  an  action  for  an 
assault  and  battery  is  not  one  of  the  ex- 
ceptions. Vance  v.  Eiehardson,  110  Cal. 
414;  42  Pac.  909.  Evidence  of  the  char- 
acter of  a  person,  not  a  witness,  nor  an  is- 
sue in  the  case,  is  not  admissible.  Donelly 
V.  Curran,54Cal.  282. 

Co-respondent's  character  inadmissible. 
In  an  action  against  a  wife  for  divorce 
on  the  ground  of  adultery,  the  co-respond- 
ent named,  with  whom  the  adultery  is 
charged  to  have  been  committed,  is  not 
a  party,  and,  where  he  has  not  been  im- 
peached as  a  witness,  evidence  of  his  good 
character  is  properly  rejected.  Van  Horn 
V.  Van  Horn,  5  Cal.  App.  719;  91  Pac.  260. 

8  2054     Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

Whenever  a  Avriting  is  shown  to  a  witness,  it  may  be  inspected  by  the  oppo- 
site party,  and  no  question  must  be  put  to  the  witness  concerning  a  writing 
until  it  has  been  so  shown  to  him. 

Writing  to  refresh  memory.    Ante,   §  2047. 

Legislation  §  205i.  1.  Enacted  March  11, 
1872,  and  then  read:  "Whenever  a  writing  is 
shown  to  a  witness,  it  may  be  inspected  by  the 
opposite  party,  and  if  proved  by  the  witness  must 
be  read  to  the  jury  before  his  testimony  is  closed, 
or  it  cannot  be  read  except  on  recalling  the  wit- 
ness." 

2.  Amendment  by  Stats.  1901.  p.  25G;  un- 
constitutional.   See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907.  p.  735;  the  code 
commissioner  saying,  "The  last  clause  of  the  pres- 
ent section  declares  an  impracticable  rule.  It 
frequently  happens  that  the  testimony  of  several 
witnesses  is  necessary  to  prove  the  execution  of 
a  particular  writing,  and,  under  our  practice, 
more  than  one  witness  cannot  be  on  the  stand  at 
the  same  time.  The  last  clause  of  the  amend- 
ment states  the  rule  at  common  law,  which,  by 
some  oversight,  has  up  to  this  time  been  omitted 
from  the  code." 

Opposing  counsel  entitled  to  inspection 
when.  Where  a  witness  is  called  to  iden- 
tify papers  in  order  to  lay  the  founda- 
tion for  their  introduction  in  evidence,  the 


opposing  counsel  is  entitled  to  an  inspec- 
tion of  such  papers  before  the  close  of  the 
testimony,  in  order  to  enable  him  to  offer 
testimony  in  explanation  thereof,  or  to 
disprove  their  authenticity  (People  v.  Ste- 
vens, 52  Cal.  457);  and  where  deeds  or 
other  documents  have  been  admitted  in 
evidence,  counsel  for  the  opposite  party 
have  a  right  to  inspect  them  at  any  time 
during  the  progress  of  the  trial.  Pope  v. 
Dalton,  40  Cal.  638. 

Failure  to  allow  inspection  not  preju- 
dicial when.  The  mere  identification  of 
a  writing  bv  a  witness,  and  having  it 
marked  by  the  reporter  for  identification, 
without  allowing  the  opposite  party  to  in- 
spect it,  is  not  prejudicial,  where  it  is  not 
afterwards  read  or  offered  in  evidence. 
Stockwell  V.  Mutual  Life  Ins.  Co.,  140  Cal. 
198;  98  Am.  St.  Kep.  25;  73  Pac.  833. 
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TITLE  IV. 
EFFECT  OF  EVIDENCE. 

§  2061.    Jury  judges  of  effect  of  evidence,  but  to  be  instructed  on  certain  points. 

§  2C61.  Jury  judges  of  effect  of  evidence,  but  to  be  instructed  on  certain 
points.  The  jury,  subject  to  the  control  of  the  court,  in  the  cases  specified 
in  this  code,  are  the  judges  of  the  effect  or  value  of  evidence  addressed  to 
them,  except  when  it  is  declared  to  be  conclusive.  They  are,  hovs^ever,  to  be 
instructed  by  the  court  on  all  proper  occasions : 

1.  That  their  power  of  judging-  of  the  effect  of  evidence  is  not  arbitrary, 
but  to  be  exercised  with  legal  discretion,  and  in  subordination  to  the  rules 
of  evidence ; 

2.  That  they  are  not  bound  to  decide  in  conformity  with  the  declarations 
of  any  number  of  witnesses,  which  do  not  produce  conviction  in  their  minds, 
against  a  less  number  or  against  a  presumption  or  other  evidence  satisfying 
their  minds ; 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in 
others ; 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed  with  distrust, 
and  the  evidence  of  the  oral  admissions  of  a  party  with  caution ; 

5.  That  in  civil  cases  the  affirmative  of  the  issue  rvust  be  proved,  and 
when  the  evideiice  is  contradictory  the  decision  must  be  made  according  to 
the  preponderance  of  evidence ;  that  in  criminal  cases  guilt  must  be  estab- 
lished beyond  reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  intrinsic  weight, 
but  also  according  to  the  evidence  which  it  is  in  the  power  of  one  side  to 
produce  and  of  the  other  to  contradict ;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered,  when  it  ap- 
pears that  stronger  and  more  satisfactory  was  within  the  power  of  the 
party,  the  evidence  offered  should  be  viewed  with  distrust. 

Province    of    jury,    questions    of    fact.     Post,        The  weight  of  evidence  is  a  question  for 

''  "Cr^edibihty  of  witnesses,  jury  judges  of.    Ante,        l}^   ^rial   court   or  jury    .Union    Construc- 

§1847.  tion   Co.   V.   Western   Union   Tel.   Co.,    163 

Province^  of  court.    Compare   ante,   §608,   and       Cal.   298;    12.5   Pae.  242;    Gallatin  v.   Corn- 

"""Adifs'sions.     Ante,  §  1870,   subd.   2.  Z^.  Ir'^f'^L^^''  ^11  F^'l  '^f'  ^""^  ^^I' 

1914A,  <4;  126  Pac.  864;  Henley  v.  Pacific 

Legislation  §  2061.     Enacted  March  11,  1873.  Fruit  etc.  Co.,  19  Cal.  App.  728;   127  Pac. 

Application    of    constitutiou.     Th^    pro-  800.     The    jury    are    the    judges    of    the 

vision    of    the    constitution,    it:;!;    judges  weight   of   evidence    (Wright   v.   Eastlick, 

shall    not    charge    juries    with    respect    to  12.5  Cal.  517;  58  Pac.  87;  People  v.  Wessel, 

matters  of  law,   but   may  state  the   testi-  98  Cal.  352;  33  Pac.  216;  People  v.  Stew- 

mony  and  declare  the  law,  is  equally  ap-  art,   90   Cal.   212;    27   Pac.   200;   People   v. 

jilicable  to  civil  and  criminal  proceedings.  Lee  Ah  Chuck,  66  Cal.  662;   6  Pac.  859); 

People  V.  Welch,  49  Cal.  174.  and  of  the  facts  established,  and  the  pre- 

Jury  are  judges  of  effect  and  value  of  sumptions    of   fact    deducible   from    them, 

evidence.     The  jury  are  the  judges  of  the  People    v.    Messersmith,    61    Cal.    246.     To 

value  of  evidence  addressed  to  them  (Peo-  weigh  the  evidence  and  find  the   facts  is 

pie  V.  Hay  don,  18  Cal.  App.  543;   123  Pac.  the  exclusive  province  of  the  jury.    People 

1102;    People    v.    Carantan,    11    Cal.    App.  v.    Dick,   34    Cal.    663;    People    v.    Messer- 

561;    105    Pac.    768);    but    their    power    is  smith,  61  Cal.  246;  People  v.  Fong  Ching, 

not  an  arbitrary  one:  it  must  be  exercised  78  Cal.  169;  20  Pac.  396;  People  v.  Crespi, 

with  legal  discretion,  and  in  subordination  115   Cal.   50;   46   Pac.   863;    People   v.  Dur- 

to  the  rules  of  evidence.    People  v.  Mock  rant,  116  Cal.  179;  48  Pac.  75.     To  weigh 

Yick  Gar,  14  Cal.  App.  334;  111  Pac.  1039.  the    evidence,    and    determine    whether    it 
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establishes  the  puilt  or  innocence  of  the 
defendant,  is  the  exclusive  province  of 
the  jury,  and  the  defendant  is  entitled  to 
have  this  issue  submitted  to  the  jury,  upon 
legal  and  competent  evidence  alone,  and 
upon  proper  instructions  from  the  court. 
People  V.  Wallace,  89  Cal.  US;  26  Pac.  650. 
The  jury  are  the  judges  of  the  effect  of 
evidence.  Wright  v.  Eastlick,  125  Cal. 
517;  58  Pac.  87.  Whether,  in  a  trial  for 
burglary,  the  possession  of  stolen  prop- 
erty is  strong  or  only  slight  evidence  tend- 
ing to  show  guilt,  is  a  matter  for  the  jury 
to  pass  upon,  and  not  for  the  court  to 
determine.  People  v.  Titherington,  59  Cal. 
598. 

Instructions  as  to  weight  and  effect  of 
evidence.  The  rule  at  common  law  ap- 
jiears  to  be,  that  a  judge  may  express  to 
the  jury  his  opinion  in  regard  to  the 
weight  of  the  evidence.  People  v.  Ybarra, 
17  Cal.  166;  People  v.  King,  27  Cal.  507; 
87  Am.  Dec.  95.  To  weigh  the  evidence 
and  find  the  facts  in  any  case  is  the  pro- 
vince of  the  jury,  and  that  province  is 
invaded  by  the  court  whenever  it  instructs 
them  that  any  particular  evidence  which 
has  been  laid  before  them  is  or  is  not  en- 
titled to  receive  weight  or  consideratiou 
from  them.  Kauffman  v.  Maier,  94  Cal. 
269;  18  L.  R.  A.  124;  29  Pac.  481;  and  see 
Peorde  v.  Barthleman,  120  Cal.  7;  52  Pac 
112;  People  v.  Cline,  83  Cal.  374;  23  Pac. 
391;  People  v.  Gilbert,  60  Cal.  108.  An 
instruction,  in  a  trial  for  murder,  declar- 
ing that  the  dying  declaration  of  the  de- 
ceased has  been  received  by  the  court  as 
testimony,  and  is  to  be  considered  by  the 
jury  as  testimony  in  the  case,  invades  the 
province  of  the  jury,  who  have  the  right, 
notwithstanding  the  preliminary  proof,  to 
reject  the  declaration  if  they  believe  it 
was  not  made  under  the  sense  of  im- 
pending death.  People  v.  Thomson,  145 
Cal.  717;  79  Pac.  435.  In  giving  instruc- 
tions, comments  on  the  testimony  produced 
should  not  be  made  by  the  court;  nor 
should  the  instructions  contain  expressions 
upon  the  weight  and  sufficiency  of  the  evi- 
dence. People  V.  Elster,  2  Cal.  Unrep.  315; 
3  Pac.  884.  It  is  not  the  province  of  the 
court  to  instruct  the  jury  about  the  weight 
of  evidence  (People  v.  Cowgill,  93  Cal. 
596;  29  Pac.  228);  nor  to  determine  its 
sufficiency  as  matter  of  law.  People  v. 
Messersmith.  61  Cal.  246.  For  the  court 
to  tell  the  jury  what  weight  to  give  or 
not  to  give  to  any  particular  evidence, 
is  to  express  an  opinion  upon  a  matter 
of  fact,  and  unconstitutional.  People  v. 
O'Brien,  96  Cal.  171;  31  Pac.  45.  A  re- 
quested instruction  as  to  the  weight  and 
value  of  testimony  is  properly  refused 
(People  V.  Hubert,  119  Cal.  216;  63  Am. 
St.  Rep.  72;  51  Pac.  329;  and  see  People 
V.  Amaya,  134  Cal.  531;  66  Pac.  794;  Mor- 
ris V.  Lachman,  68  Cal.  109;  8  Pac.  799); 
as  are  also  requested  instructions  as  to 
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the  weight  and  effect  of  evidence.    People 
V.  Dole,  122  Cal.  486;  68  Am.  St.  Rep.  50; 
55   Pac.   581.     Where,   in   an   action   for   a 
breach  of  an  alleged  contract,  an  instruc- 
tion  to   the   jury,   in    effect,    that   if   they 
should  find  that  the  defendant  was  under 
contract    to   perform    certain    work    during 
a  specified  period  of  time,  that  fact  would 
go   far   toward   clearing  up   any    suspicion 
attaching   to   testimony   going  to   prove   a 
contract,  without  other   apparent  reasons, 
is  an  instruction  upon  the  matter  of  fact 
involved,  and  the  weight  of  the  evidence, 
which  should  be  left  to  the  determination 
of    the   jury.     McNeil    v.   BaJiey,   51    Cal. 
603.     An    instruction,    that    the'  jury    are 
"not  at  liberty  to  disregard  the  testimonj*' 
of    a    witness,"    where    they    may    "believe 
from  the  evidence  that  such  witness  is  cor- 
roborated   by    other    competent    evidence, 
and    the    circumstances    in    proof    in    the 
case,"  is  misleading,  if  the  term  "to  dis- 
regard" is  nsed  as  meaning  "to  refuse  to 
consider";  and  if  such  word  is  used  in  the 
sense  of  the  term  "to  reject,"  the  instruc- 
tion is  an  invasion  of  the  province  of  the 
jury,  who  are  the  sole  judges  of  the  credi- 
bility of  a  witness,  and  of  the  weight  to 
be  attached  to  his  testimony,  and  are  at 
liberty  to  discredit  his  testimony,  or  any 
evidence    corroborative    thereof,    however 
competent   it    may   be,    if   they    regard   it 
as   unworthy   of   belief.     People   v.   Comp- 
ton,    123    Cal.    403;    56    Pac.    44.     An    in- 
struction,  requested  by   the   defendant   in 
a  trial  for  murder,  that  "it  is  against  all 
experience   and   reason   to   suppose   that   a 
man  will  imperil  his  own  life,  and  inflict 
upon    another   a    brutal    crime,    without   a 
motive,    and    in    the    mere    wantonness    of 
depravity,"   involves   no   rule   of   law,   but 
only  a  question  as  to  the  probative  force 
of  evidence,  and  is  properly  refused.    Peo- 
ple   V.    Vereneseneckockockhoff,    129    Cal. 
497;  58  Pac.  156;  62  Pac.  111.     In  an  ac- 
tion   for    damages    for   injuries    to    goods, 
alleged  to  have  been  caused  by  negligence 
in  the  operation  of  an  engine  and  boiler, 
a    requested    instruction,    that    "the    fact 
that    the    boiler   was    purchased    of    repu- 
table   manufacturers,    and    that    reputable 
mechanics  were  called  to  examine  and  re- 
pair   it,    is    proper    to    be    considered,    as 
tending    to    justify    its    use,"    is    properly 
refused:    it    directs    the    jury    that    they 
should  consider  such  fact  as  evidence  tend- 
ing to  justify  the  use  of  the  boiler.    Kahn 
V.  Triest-Rosenberg  Cap  Co.,  139  Cal.  340; 
73  Pac.  164.     A  requested  instruction,  that 
if  the  jury  believe  the  evidence  of  plain- 
tiff's   witness    that    he    had    possession    of 
the  goods  in  controversy  after  the  sale  to 
the   plaintiff,   and   was  selling  them,   they 
will    find    for    the    defendant,    includes    a 
statement    that    the   witness   had   testified 
to  certain  facts,  and  is  properly  refused: 
the   jury   are    the   proper   judges   of   what 
the  witness  testified.    Weil  v.  Paul,  22  Cal. 
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492.  An  instruction,  that  a  motion  to  dis- 
miss the  case  for  want  of  proof  was  denied 
because  there  was  testimony  enough  to 
sustain  a  conviction,  provided  the  jury  be- 
lieved it,  and  that  it  is  for  them  to  say 
what  they  believe  about  it,  is  not  a  charge 
as  to  the  effect  of  the  evidence:  it  is  a 
caution  to  the  jury  against  concluding 
from  the  ruling  that  the  court  had  de- 
termined that  the  defendant  was  guilty. 
People  V.  Johnson,  104  Cal.  418;  38  Pac.  91. 
Erroneous  instructions  as  to  weight  and 
effect  of  evidence.  It  is  error  for  the 
court  to  instruct  the  jury  that  a  certain 
fact  is  a  strong  circumstance  in  the  case 
(People  V.  Ah  Sing,  59  Cal.  400);  or  that 
a  witness  has  undertaken  to  testify  to  cer- 
tain facts  (People  v.  Ellenwood,  119  Cal. 
166;  51  Pac.  553);  or  that  a  witness  had 
contradicted  himself  several  times  (People 
V.  Willard,  92  Cal.  482;  28  Pac.  585);  or 
that  other  witnesses  corroborate,  in  whole 
or  in  part,  certain  testimony  (People  v. 
Gordon,  88  Cal.  422;  26  Pac.  502);  or  to 
instruct  upon  the  method  of  weighing  tes- 
timony (People  V.  Newcomer,  118  Cal.  263; 
50  Pac.  405);  and  it  is  prejudicial  error 
for  the  court  to  instruct  the  jury  that, 
in  weighing  particular  evidence,  they  are 
to  consider  the  remoteness  of  it,  the  diffi- 
culty of  meeting  it,  owing  to  lapse  of  time, 
by  contradictory  evidence:  such  instruc- 
tion trenches  upon  the  province  of  the  jury 
(People  v.  Thomson,  92  Cal.  506;  28  Pac. 
589) ;  and  it  is  prejudicial  error  to  instruct 
the  jury  that  the  testimony,  if  believed, 
will  establish  certain  facts.  People  v. 
Chew  Sing  Wing,  88  Cal.  268;  25  Pac.  1099. 
The  question  of  fraudulent  intent  is  one 
of  fact  alone,  to  be  left  solely  to  the 
determination  of  the  jury:  it  is  error  for 
the  court  to  instruct  the  jury  as  to  the 
force  or  effect  of  the  evidence  upon  such 
question.  Miller  v.  Stewart,  24  Cal.  502. 
An  instruction  which,  commencing  with  an 
obvious  fact,  prefaced  with  the  remark, 
"If  you  find,"  says,  "You  must  then  in- 
quire whether  so  or  so,  and  why;  and  if 
you  find  thus,  you  are  at  liberty  to  con- 
clude thus,"  is  an  instruction  as  to  the 
value  of  evidence:  an  instruction  which, 
in  effect,  tells  the  jury  that  if  the  testator 
was  mistaken  in  his  belief  that  his  rela- 
tives had  mistreated  him,  and  therefore 
made  no  provision  for  them,  he  was  of  un- 
sound mind,  is  erroneous;  the  fact  of  such 
mistaken  belief  does  not,  as  matter  of  law, 
amount  to  an  insane  delusion.  Estate  of 
Carpenter,  94  Cal.  406;  29  Pac.  1101.  It 
is  erroneous  for  the  court  to  instruct  the 
jury  that  they  are  authorized  to  find  a 
jfact  from  the  existence  of  other  facts: 
this  is  not  to  tell  the  jury  that  the  exist- 
ence of  a  fact  tends  to  prove  another  fact 
(Stone  v.  Geyser  Quicksilver  Mining  Co., 
52  Cal.  315;  and  see  Linforth  v.  San  Fran- 
cisco Gas  etc.  Co.,  156  Cal.  58;  19  Ann. 
Gas.  1230;  103  Pac.  320;  Liverpool  etc.  Ina. 


Co.  V.  Southern  Pacific  Co.,  125  Cal.  434; 
58  Pac.  55;  Davis  v.  Hearst,  160  Cal.  143; 
116  Pac.  530) ;  and  it  is  erroneous  for  the 
court  to  instruct  the  jury  that  one  fact 
should  be  inferred  from  another,  where  a 
legal  presumption  does  not  exist.  People 
V.  Carrillo,  54  Cal.  63.  Where  the  court 
unqualifiedly  tells  the  jury,  as  a  matter  of 
law,  that  an  assumed  fact  does  not  prove 
a  fact  in  dispute,  it  is  reversible  error; 
such  a  charge  should  not  be  given,  when 
it  is  necessary  to  draw  an  inference  of 
fact.  People  v.  Messersmith,  61  Cal.  246. 
Instructions  containing  statements  of  in- 
ferences or  conclusions  of  fact  from  other 
facts  stated  or  assumed  to  exist,  should 
not  be  given;  but  where  they  are  merely 
intended  as  illustrations,  and  not  as  facts 
proved  in  the  case,  and  are  followed  by  a 
proper  and  specific  instruction  clearly  sub- 
mitting all  the  essential  facts  in  the  case 
to  the  jury,  so  that  they  cannot  be  misled 
by  such  illustrative  instructions,  any  error 
in  giving  them  is  without  prejudice.  Peo- 
ple V.  Slater,  119  Cal.  620;  51  Pac.  957. 
It  is  error  for  the  court  to  state  to  the 
jury  that  a  tendency  to  commit  suicide 
does  not  prove  insanity;  but  where  it  with- 
draws immediately  from  that  po-'^ition,  and 
states  that,  as  a  fact,  it  is  a  matter  for 
their  consideration,  in  connection  with  all 
the  other  facts  and  circumstances  in  the 
case,  there  is  no  prejudicial  error.  People 
V.  Messersmith,  61  Cal.  246.  While  it  is 
a  dangerous  practice  for  the  court,  in  its 
charge  to  the  jury,  to  undertake  to  char- 
acterize the  effect  of  the  evidence,  yet 
where  there  is,  in  fact,  an  irreconcilable 
conflict  in  the  evidence  as  between  tha 
prosecution  and  the  defense,  a  charge  stat- 
ing that  such  conflict  exists  is  not  preju- 
dicially erroneous.  People  v.  Un  Dong,  lOG 
Cal.  83;  39  Pac.  12. 

Judge  may  state  rules  for  weighing  evi- 
dence. An  instruction  as  to  the  declara- 
tions of  the  defendant,  in  a  conversation 
given  in  evidence,  states  the  rule  accu- 
rately, where  it  informs  the  jury  that  the 
whole  conversation  is  to  be  taken  together, 
but  that  they  are  not  bound  to  give  the 
same  weight  to  all  parts  of  it:  they  are 
at  liberty  to  consider  how  much,  under  the 
circumstances,  is  entitled  to  credit.  Thrall 
V.  Smiley,  9  Cal.  529.  In  a  proper  case, 
the  jury  may  be  instructed  that  they 
should  thoroughly  and  carefully  weigh  the 
defense  of  insanity,  and  examine  it  with 
great  care,  lest  an  ingenious  counterfeit 
of  the  malady  furnish  protection  to  guilt; 
but,  in  giving  such  instruction,  when  es- 
sential, the  court  should  be  careful  to 
follow  approved  language;  but  it  should 
rarely  be  given,  and,  in  most  cases,  it  is 
better  not  to  give  it,  though  it  can  do  no 
harm  where  the  defense  of  insanity  is 
lacking  in  material  substance.  People  v. 
McCarthy,  115  Cal.  255;  46  Pac.  1073. 
The  discretion  of  the  jury  is  not  an  arbi- 
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trary  oue;  and  the  court  should  be  careful 
to  guard  persons  accused  of  crime,  who 
are  presumed  to  be  innocent  until  proved 
guilty,  from  the  consequences  of  au  un- 
licensed discretion  of  the  jury;  and  when 
it  may  be  deemed  proper  to  instruct  them 
on  the  subject,  they  should  be  told  that 
their  discretion  is  to  be  conscientiously 
exercised  upon  a  consideration  of  all  the 
facts  and  circumstances  of  the  case.  Peo- 
ple V.  Strong,  30  Cal.  151.  Although  there 
should  be  no  necessity  therefor,  yet,  as  a 
matter  of  law,  it  is  correct  to  instruct  the 
jury,  that  "when  facts  are  testified  to  by 
witnesses  who  are  not  impeached,  and 
there  is  no  inherent  improbability  in  the 
statement,  the  jury  are  bound  to  take  that 
evidence  as  proving  the  particular  fact; 
and  the  jury  have  no  right  capriciously  to 
disregard  evidence,  where  it  is  not  contro- 
verted, and  the  character  of  the  witnesses 
is  good,  aud  the  story  is  probable."  Hay- 
wood V.  Rogers,  62  Cal.  348.  There  is 
nothing  improper  in  instructing  the  jury 
that,  after  weighing  the  evidence,  they 
must  decide  according  to  their  consciences: 
they  must  consider  the  evidence  by  the  use 
of  reason;  and  if  conscience  is  considered 
as  a  distinct  faculty,  they  could  not  weigh 
the  evidence  in  their  conscience,  but  they 
could  weigh  the  evidence  and  decide  con- 
scientiously. People  V.  Hubert,  119  Cal. 
216;  63  Am.  St.  Eep.  72;  51  Pac.  329. 
Language  used  by  the  court  in  an  instruc- 
tion, "that  evidence  to  establish  an  alibi, 
like  any  other  evidence,  may  be  open  to 
special  observation;  persons  may  perhaps 
fabricate  it  with  greater  hopes  of  success 
or  less  fear  of  punishment,  than  most 
other  kinds  of  evidence;  and  honest  wit- 
nesses often  mistake  dates  and  periods  of 
time,  and  identity  of  people  seen,  aud 
other  things,  about  which  they  testify," — 
is  not  a  charge  to  the  jury  upon  the  weight 
of  evidence,  and  does  not  go  to  the  length 
of  informing  the  jury  positively  that  such 
evidence  is  less  reliable  than  other  evi- 
dence in  the  case.  People  v.  Wong  Ah 
Foo,  69  Cal.  180;  10  Pac.  375.  An  instruc- 
tion to  the  jury,  based  upon  the  law  of 
the  case,  as  to  the  legal  effect  of  the  evi- 
dence, mav  ]iroperly  be  given.  James  v. 
E.  G.  Lj'ons  Co.,  147  Cal.  69;  81  Pac.  275. 
A  remark  by  the  court,  in  explanation  of 
a  ruling  admitting  evidence  of  the  flight 
of  the  defenrlant,  that  "flight  is  au  evi- 
dence of  guilt,"  is  not  misleading,  where 
the  court  immediately  states  that  it  does 
not  intend  to  make  any  intimation  as  to 
the  defendant's  guilt,  and  subsequently  cor- 
rectly instructs  the  jury  as  to  the  purpose 
and  effect  of  evidence  of  flight.  People  v. 
Giancoli,  74  Cal.  642;  16  Pac.  510.  An 
instruction  is  proper,  and  contains  a  cor- 
rect statement  of  the  law,  where  it  states 
that  the  mere  possession  of  stolen  prop- 
erty, unexplained  by  the  defendant,  how- 


ever soon  after  the  taking,  is  not  sufficient 
to  justify  a  conviction:  there  must  be,  in 
addition  to  proof  of  the  possession  of  the 
stolen  property,  proof  of  corroborating  cir- 
cumstances, tending,  of  themselves,  to  es- 
tablish guilt.  People  v.  Velarde,  59  Cal. 
457;  and  see  People  v.  King,  8  Cal.  App. 
329;  96  Pac.  916.  Aside  from  a  discussion 
of  the  evidence,  whatever  may  be  cor- 
rectly stated  by  counsel,  in  argument  to 
the  jury,  as  a  legal  guide  to  facilitate 
their  deliberations,  must  necessarily  be 
held  proper  matter  for  instruction  By  the 
judge,  since  he  is  the  source  from  which 
the  jury  are  to  receive  their  guidance  in 
the  law:  it  is  as  much  the  duty  of  the 
judge,  in  his  charge,  to  protect  the  jury 
against  being  misled  by  improper  or  mis- 
leading statements  or  claims  made  in  the 
argument  as  to  the  law  which  should 
govern  them,  as  it  is  correctly  to  state 
the  affirmative  propositions  of  law  arising 
upon  the  evidence.  People  v.  McCarthy, 
115  Cal.  255;  46  Pac.  1073.  An  instruc- 
tion as  to  the  effect  of  the  recent  posses- 
sion, by  the  defendant,  of  the  stolen  prop- 
erty, as  a  circumstance  tending  to  prove 
his  guilt,  conceding  it  to  be  objectionable 
as  dealing  with  matters  of  fact,  is  not 
prejudicial,  where  it  merely  states  a  cor- 
rect rule  of  evidence  by  which  the  jury 
ought  manifestly  to  be  guided,  and  which 
does  not  tend  to  mislead  or  confuse  them. 
People  v.  Farrington,  140  Cal.  656;  74  Pac. 
288;  and  see  People  v.  King,  8  Cal.  App. 
329;  96  Pac.  916. 

Erroneous  instruction  as  to  discretion  of 
jury  in  weighing  evidence.  It  is  error  for 
the  court  to  instruct  the  jury,  in  a  crimi- 
nal case,  that  they  may,  in  their  discre- 
tion, believe  a  part  and  disbelieve  a  part 
of  the  evidence:  the  discretion  of  the  jury 
is  not  an  unlicensed  discretion,  but  is  to 
be  conscientiously  exercised,  upon  a  con- 
sideration of  all  the  facts.  People  v. 
Strong,  30  Cal.  151. 

Circumstantial  evidence.  Where  the 
evidence  is  entirely  circumstantial,  yet  is 
not  only  consistent  with  the  guilt  of  the 
defendant,  but  also  inconsistent  with  any 
other  rational  conclusion,  the  law  makes 
it  the  duty  of  the  jury  to  convict,  notwith- 
standing such  evidence  may  not  be  as  sat- 
isfactory to  their  minds  as  the  direct  tes- 
timony of  credible  eyewitnesses.  People 
v.  Cronin,  34  Cal.  191.  To  require  the 
facts  to  be  absolutely  incompatible  with 
the  innocence  of  the  accused,  is  to  require 
jiroof  of  his  guilt  beyond  the  possibility 
of  a  doubt;  the  law  requires  that  the  facts 
shall  not  only  be  consistent  with  the  guilt 
of  the  accused,  but  inconsistent  with  any 
other  rational  conclusion;  a  higher  degree 
of  certainty  in  establishing  the  guilt  of 
the  accused,  by  means  of  circumstantial 
evidence,  cannot  be  required  without  ren- 
dering such  evidence  valueless.    People  v. 
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Murray,  41  Cal.  66.  The  law  determines 
nothing  as  to  the  relative  probative  force 
of  direct  and  circumstantial  evidence:  it 
is  wholly  matter  for  the  jury  to  deter- 
mine, according  to  their  convictions,  from 
the  evidence.  People  v.  Vereneseneckock- 
ockhoflf,  129  Cal.  497;  58  Pac.  156;  62  Pac. 
111. 

Proof  of  fraud.  Fraud  is  commonly  es- 
tablished by  facts  and  circumstances  which 
logically  denote  its  existence,  rather  than 
by  direct  proof  of  covinous  contrivance; 
by  circumstances  which,  taken  together, 
lead  to  the  inference  of  fraud,  rather  than 
to  the  inference  of  honesty.  Hall  v.  Suss- 
kind.  120  Cal.  559;  53  Pac.  46. 

Instruction  as  to  circumstantial  evi- 
dence. An  instruction,  that,  in  order  to 
convict  on  circumstantial  evidence,  it  must 
be  such  as  to  produce  nearly  the  same  de- 
gree of  certainty  as  that  which  arises  from 
direct  testimony,  is  correct.  People  v. 
Cronin,  34  Cal.  191;  People  v.  Padillia,  42 
Cal.  535. 

Erroneous  instructions  as  to  circiunstan- 
tlr.l  evidence.  It  is  error  for  the  court  to 
instruct  the  jury  upon  the  relative  value 
of  direct  and  circumstantial  evidence  (Peo- 
ple V.  O'Brien,  130  Cal.  1;  62  Pac.  297; 
People  V.  Vereneseneckockockhoff,  129  Cal. 
497;  58  Pac.  156;  62  Pac.  Ill),  or  that  cir- 
cumstantial evidence  is  not  entitled  to  a 
less  degree  of  credit  than  direct  evidence. 
People  v.  Vereneseneckockockhoff,  129  Cal. 
497;  58  Pac.  156;  62  Pac.  111.  An  in- 
struction, that  "there  is  nothing  in  the 
nature  of  circumstantial  evidence  that 
renders  it  any  less  reliable  than  other 
classes  of  evidence,"  and  that  "a  man 
may  as  well  swear  falsely  to  an  absolute 
knowledge  of  the  facts  as  to  a  number  of 
facts  from  which,  if  true,  the  facts  on 
which  the  guilt  or  innocence  depends  must 
inevitably  follow,"  is  of  doubtful  char- 
acter as  a  declaration  of  law,  but  is  not 
preiudiciallv  erroneous.  People  v.  Wilder, 
134  Cal.  182;  66  Pac.  228.  Where,  during 
the  impaneling  of  a  jury,  a  juror  stated, 
on  his  voir  dire,  that  he  would  have  to  be 
l)retty  well  convinced,  especially  in  cir- 
cumstantial evidence,  as  he  had  seen  one 
case  go  wrong  on  circumstantial  evidence, 
remarks  of  the  judge  that  "that  is  one 
case  out  of  ten  thousand,"  with  other 
words  to  the  same  effect,  though  highly 
imj)roper,  yet  not  being  in  an  instruction 
to  the  jury,  could  have  no  other  effect  than 
to  impress  upon  their  minds  that  circum- 
stantial evidence  was  to  be  considered, 
and  that  conviction  could  be  had  upon 
such  evidence,  and  the  error,  if  any,  was 
I'ot  of  a  nature  to  injure  the  defendant. 
People  V.  Olsen,  1  Cal.  App.  17;  81  Pac. 
G70. 

Numerical  preponderance  of  witnesses. 
A  preponderance  of  the  evidence  does  not 
necessarily  depeml  ujjon  the  numerical 
preponderance  of  the  witnesses:   it  is  the 


quality  of  testimony,  rather  than  the  quan- 
tity, that  is  to  be  considered.  McNeill  v. 
Stitt,  2  Cal.  App.  13;  82  Pac.  1121;  People 
v.  Botkin,  9  Cal.  App.  244;  98  Pac.  861; 
James  v.  Oakland  Traction  Co.,  10  Cal. 
App.  785;  103  Pac.  1082.  The  court  is 
not  bound  to  decide  according  to  the  tes- 
timony of  two  witnesses,  who  contradict 
that  of  one.  Estate  of  Weber,  15  Cal.  App. 
224;  114  Pac.  597.  There  is  no  error  in 
charging  the  jury  that  "a  case  might  arise 
wherein  a  jury  would  be  justified  in  find- 
ing a  verdict  for  the  defendant,  upon  the 
testimony  of  one  witness,  against  the  tes- 
timony of  any  greater  number  of  wit- 
nesses": this  is  true  as  a  legal  proposition, 
and  cannot  prejudice  the  defendant.  Peo- 
ple V.  Chun  Heong,  86  Cal.  329;  24  Pac. 
1021. 

Not  bound  to  decide  in  conformity 
with  declarations  not  producing  conviction. 
The  jury  are  not  bound  to  decide  in  con- 
formity with  the  declarations  of  any  num- 
ber of  witnesses,  which  do  not  produce 
conviction  in  their  minds,  against  a  less 
number,  or  against  a  presumption,  or  other 
evidence,  satisfving  their  minds.  People 
V.  Sternberg,  127  Cal.  510;  59  Pac.  942.  A 
judge  has  not,  any  more  than  a  jury,  the 
right  arbitrarily  to  reject  evidence;  but, 
as  a  jury  may  be  instructed  that  it  is  not 
bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses 
which  do  not  produce  conviction  against 
a  presumption  or  other  evidence  satisfying 
the  mind,  so  should  a  judge  be  governed 
in  his  determinations  by  the  same  rule. 
Prewett  v.  Dyer,  107  Cal.  154;  40  Pac.  105. 
The  court  is  not  bound  to  believe  an  inter- 
ested witness,  as  against  the  presumption 
that  there  was  a  good  consideration  for  a 
written  release,  in  the  absence  of  evidence 
to  the  contrary,  if  such  presumption  satis- 
fies his  mind.  Adams  v.  Hopkins,  144  Cal. 
19;  77  Pac.  712.  The  rule  stated  in  the 
second  subdivision  of  this  section  applies 
with  equal  force  to  the  court,  where  the 
action  is  tried  without  a  jury.  Bellus  v. 
Peters,  165  Cal.  112;  130  Pac.  1186;  Sar- 
raille  v.  Calmon,  142  Cal.  651;  76  Pac.  497. 
A  trial  court  is  not  compelled  to  accept 
the  testimony  of  a  witness  as  the  truth, 
where  it  does  not  produce  conviction  in 
the  mind  of  the  judge.  Sartori  v.  Pozzi, 
20  Cal.  App.  252;  128  Pac.  755.  The  court 
may  reject  the  most  positive  testimony, 
although  the  witness  is  not  discredited  by 
direct  testimony  impeaching  him,  or  con- 
tradicting his  statements:  the  inherent  im- 
probability of  his  statements  may  deny 
to  thorn  ail  claims  to  belief.  Blan!:man  v. 
Vallejo,  15  Cal.  638;  Baker  v.  Fireman's 
Fund  Ins.  Co.,  79  Cal.  34;  21  Pac.  357; 
McLennan  v.  Bank  of  California,  87  Cal. 
569;  25  Pac.  760;  Estate  of  Blythe,  110 
Cal.  231;  42  Pac.  643;  People  v.  Knutte, 
111  Cal.  453;  44  Pac.  166;  People  v.  Milner, 
122  Cal.  171;  54  Pac.  833;  Sonoma  County 
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V.  Stofen,  125  Cal.  .^2;  57  Pac.  681;  Davis 
V.  Judson,  159  Cal.  121;  113  Pac.  147;  Peo- 
ple V.  Mock  Yick  Gar,  14  Cal.  App.  334; 
111  Pac.  1039. 

Construction  of  provision  as  to  credibil- 
ity. This  section  and  §§  2051,  2052,  ante, 
embody  all  that  is  necessary  for  the  court 
to  say  for  the  enlightenment  of  the  jury 
as  to  the  credibility  of  witnesses.  People 
V.  Chadwiek,  143  Cal.  116;  76  Pac.  884. 
The  court,  in  its  instructions,  is  not  lim- 
ited to  the  circumstances  enumerated  in 
this  section  and  in  §  1847,  ante.  Hers- 
perger  v.  Pacific  Lumber  Co.,  4  Cal.  App. 
460;  88  Pac.  587,  591.  This  section  is  an 
amplification  of  the  rule  laid  down  in 
§  1847,  ante,  providing  that  the  jury  are 
the  exclusive  judges  of  the  credibility  of 
the  witness.  Fries  v.  American  Lead  Pen- 
cil Co.,  141  Cal.  610;  75  Pac.  104.  The 
meaning  of  this  provision  is,  that  the 
judge  shall  decide  upon  the  law,  and  the 
jury  upon  the  facts;  that  the  judge  shall 
not  invade  the  province  nor  usurp  the 
powers  of  the  jury:  the  judge  has  no  more 
right  to  control  the  opinion  of  the  jury, 
than  the  jury  have  to  disregard  the  judge 
upon  a  matter  of  law.  People  v.  Ybarra, 
17  Cal.  166;  and  see  People  v.  Verenesen- 
eckockockhoff,  129  Cal.  497;  58  Pac.  156; 
62  Pac.  111.  The  fact  that  the  code  does 
not  contain  the  express  reference  to  in- 
structions of  the  court,  in  connection  with 
the  testimony  of  the  defendant,  which  was 
contained  in  former  statutes,  does  not 
effect  a  change  of  law  upon  the  subject: 
the  constitutional  provision  permitting 
such  instructions  remains  unaffected.  Peo- 
ple v.  Hitchcock,  104  Cal.  482;  38  Pac.  198; 
and  see  People  v.  O'Brien,  96  Cal.  171;  31 
Pac.  45.  The  fifth  subdivision  of  this  sec- 
tion affirms  the  rule  at  common  law.  Merk 
V.  Gelzhaeuser,  50  Cal.  631. 

Jury  are  judges  of  credibility  of  wit- 
nesses. The  jury  are  the  exclusive  judges 
of  the  credibility  of  witnesses  (Sterling 
V.  Cole,  12  Cal.  App.  93;  106  Pac.  602; 
Clark  V.  Tulare  Lake  Dredging  Co.,  14  Cal. 
App.  414;  112  Pac.  564),  the  weight  of 
testimony,  and  of  the  facts  established, 
and  the  presumption  of  facts  deducible 
from  them:  the  court  cannot  weigh  evi- 
dence, and  determine  its  sulficiency  as  mat- 
ter of  law.  People  v.  Messersmith,  61  Cal. 
246;  and  see  Fong  Yuen  Ling  v.  Mayor 
and  Common  Council,  47  Cal.  531;  People 
V.  Clark,  84  Cal.  573;  24  Pac.  313;  People 
V.  Cesena,  90  Cal.  381;  27  Pac.  300;  People 
V.  Freeman,  92  Cal.  359;  28  Pac.  261;  Peo- 
ple V.  Wessel,  98  Cal.  352;  33  Pac.  216; 
People  V.  Hawes,  98  Cal.  648;  33  Pac.  791; 
People  V.  Durrant,  116  Cal.  179;  48  Pac. 
75;  People  v.  Winters,  125  Cal.  325;  57 
Pac.  1067.  The  jury  are  the  exclusive 
judges  of  the  credibility  of  an  accomplice, 
as  well  as  of  the  other  witnesses  who  tes- 
tify in  the  case.  People  v.  Gibson,  53  Cal. 
601.     The  credibility  of  any  and  all  state- 


ments of  a  witness  is  a  matter  for  tho 
jury,  and  the  court  should  not  interfere 
with  their  province  in  this  respect;  it  does 
not  follow,  because  a  witness  impeached, 
or  not  impeached,  is  supported,  in  some 
degree,  or  in  some  portions  of  his  evi- 
dence, by  other  witnesses,  that  the  jury 
are  bound,  as  matter  of  law,  to  believe 
everything  he  says;  many  things  may 
characterize  a  cause  or  the  testimony  of  a 
witness,  which  deny  or  impair  credit  to 
his  assertions,  and  the  jury  should  be  left 
free  to  pass  upon  all  the  circumstances 
and  considerations  in  connection  with  his 
testimony,  and  assign  to  his  statements 
their  true  weight  and  value  as  proof;  a 
witness  may  be  supported  in  a  particular 
jiart  of  his  testimony,  and,  thus  supported, 
the  jury  may  believe  that  part,  while  in 
other  respects  they  may  think  him  alto- 
gether incredible.  People  v.  Eekert,  16 
Cal.  110. 

Instructions  as  to  credibility  of  wit- 
nesses. An  instruction  to  the  jury,  that 
their  judgment  as  reasonable  men  is  the 
test  of  their  right  to  believe  or  disbelieve 
the  testimony  of  a  witness,  is  correct.  Peo- 
ple V.  Davis,  1  Cal.  App.  8;  81  Pac.  716. 
It  is  proper  to  instruct  the  jury,  in  refer- 
ence to  the  evidence  of  certain  witnesses, 
that  "You  should  carefully  determine  the 
amount  of  credibility  to  which  their  evi- 
dence is  entitled:  if  convincing,  and  car- 
rying with  it  a  belief  in  its  truth,  act  upon 
it;  if  not,  you  have  a  right  to  reject  it." 
People  v.  Ching  Hing  Chang,  74  Cal.  389; 
16  Pac.  201.  Where,  in  a  trial  for  murder, 
certain  witnesses  were  inmates  of  a  low 
theater,  where  the  actresses  solicited  pat- 
ronage for  the  bar,  it  is  error  to  instruct 
the  jury,  that,  as  the  law  allows  and 
licenses  such  places,  "it  is  submitted 
whether  it  is  justifiable  to  charge  its  in- 
mates with  want  of  veracity,  unless  ac- 
companied with  other  proof":  it  is  for  the 
jury  to  determine  whether  such  fact  ought 
to  influence  them  in  passing  upon  the 
credibility  of  the  witnesses.  People  v. 
Wallace, 'S9  Cal.  158;  26  Pac.  650.  It  is 
not  improper  for  the  court,  in  instructing 
the  jury,  to  state  that  they  may  scrutinize 
not  only  the  manner  of  the  witness  on  the 
stand,  his  relation  to  the  case,  and  other 
facts,  but  also  "his  degree  of  intelligence." 
People  V.  Miles,  143  Cal.  636;  77  Pac.  666. 
In  a  criminal  case,  where  a  son  of  the  ac- 
cused testifies  in  his  behalf,  the  court  may 
instruct  the  jury  that  they  may  consult 
their  general  knowledge  and  experience 
in  life  as  to  whether  a  son  would  bc^  likely 
to  favor  his  father  in  giving  his  testimony. 
People  v.  Wong  Ah  Foo,  69  Cal.  ISO;  10 
Pac.  375.  Where,  in  a  trial  for  murder, 
near  relatives  of  the  accused  testify  in  his 
favor,  the  court  may  instruct  the  jury  to 
bear  in  mind  their  relationship  to  the  ac- 
cused, the  manner  in  which  they  might  be 
interested    in    the    verdict,    and    the    very 
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grave  interest  they  must  feel  in  it,  and  to 
consider  whether  their  position  and  inter- 
est might  not  affect  their  credibility  or 
color  their  testimony.  People  v.  Bush,  71 
Cal.  602;  12  Pac.  781.  It  is  proper  to 
charge  the  jury  that,  "in  determining  the 
credibility  of  witnesses,  you  can  take  into 
consideration  their  interest  in  the  contro- 
versy; their  appearance  and  deportment 
on  the  witness-stand;  the  probability  of 
the  truth  of  their  statements,  when  com- 
pared with  the  other  evidence  adduced; 
their  friendly  or  hostile  feelings  towards 
the  party  they  are  testifying  for  or 
against;  how  far  they  are  contradicted; 
whether  or  not  they  are  employed  for  a 
consideration  to  testify  falsely,  and  how 
far  they  contradict  themselves,  as  well  as 
their  means  of  knowledge:  from  the  im- 
possibility of  framing  rules  to  be  adapted 
to  every  case,  by  which  to  test  the  truth- 
fulness of  statements  made  by  witnesses, 
the  law  authorizes  the  jury  to  examine  and 
appreciate  their  credibility  according  to 
the  jury's  best  knowledge  and  observation 
of  the  laws  governing  human  action." 
Clark  V.  Reese,  35  Cal.  89.  An  instruction 
requested  by  the  defendant,  that  "every 
witness,  the  defendant  included,  if  called 
as  a  witness,  is  presumed  to  speak  the 
truth,  and  the  jury  are  bound  to  remember 
such  presumption  in  determining  the  facts 
admitted  to  them  for  their  consideration," 
is  properly  qualified  by  the  court  by  add- 
ing, "but  this  presumption  is  a  disputable 
one,  and  is  not  conclusive  upon  you:  you 
are  the  sole  and  exclusive  judges  of  the 
credibilitj'-  of  the  witnesses,  and  of  the 
weight  to  be  given  to  the  testimony  of 
each;  in  determining  the  weight  of  the 
testimony,  you  have  the  right  to  take 
into  consideration  the  interest,  if  any, 
which  the  witness  may  have  in  the  result 
of  the  trial,  his  conduct  on  the  stand,  his 
general  appearance  and  demeanor  before 
you,  and  whether  or  not  it  is  such  as  con- 
vinces you  that  he  is  speaking  the  truth, 
or  otherwise."  People  v.  Dolan,  96  Cal. 
315;  31  Pac.  107.  Where  the  defendant  is 
a  witness  in  his  own  behalf,  the  province 
of  the  jury  is  not  invaded  by  an  instruc- 
tion, that  they  are  the  exclusive  judges 
of  the  evidence  and  of  the  credibility  of 
the  witnesses,  and  of  the  weight  to  be 
given  to  their  testimony,  and  that,  in  de- 
termining it,  they  may  consider  the  char- 
acter and  ajtpearance  of  the  witnesses,  the 
consistency  and  reasonableness  of  their 
statements,  and  the  interest,  if  any,  they 
may  feel  in  the  case;  nor  is  the  instruction 
within  the  rule,  that  it  is  the  better  prac- 
tice to  give  no  instruction  as  to  the  credi- 
bility of  the  defendant  as  a  witness  in  his 
own  behalf.  People  v.  Waysman,  1  Cal. 
App.  246;  81  Pac.  1087;  see  similar  in- 
struction, held  correct,  in  People  v.  lams, 
57  Cal.  115,  122,  123,  130;  and  compare 
the  rule  in  People  v.  Vau  Ewan,  111  Cal. 


144;  43  Pac.  520.  Where,  in  a  criminal 
case,  the  accused  becomes  a  witness  in 
his  own  behalf,  and  gives  testimony  tend- 
ing to  exonerate  himself,  the  court  need 
not,  of  its  own  motion,  instruct  the  jury 
as  to  the  credit  to  be  given  his  testimony: 
the  court  is  not  required,  in  every  case, 
to  explain  to  the  jury  how  they  are  to 
consider  and  weigh  the  testimony;  it  is 
only  where  there  is  something  peculiar  in 
the  testimony  itself,  or  in  the  manner  of 
giving  it,  or  in  the  circumstances  surround- 
ing the  case,  that  the  action  of  the  court, 
in  this  respect,  is  made  necessary.  People 
V.  Rodundo,  44  Cal.  538.  An  instruction 
as  to  the  credibility  of  witnesses,  and  the 
weight  to  be  given  to  the  defendant's  tes- 
timony, which  does  not  depart  from  the 
rules  laid  down  in  People  v.  Van  Ewan, 
111  Cal.  144,  43  Pac.  520,  is  not  objection- 
able. People  V.  Dobbins,  138  Cal.  694;  72 
Pac.  339.  An  instruction,  that  the  jury 
are  to  judge  of  the  credibility  of  the  tes- 
timony introduced  before  them,  "by  the 
appearance  of  the  witnesses  who  have  ap- 
peared on  the  witness-stand,  and  their  in- 
terest as  it  may  appear  in  the  case,"  is  an 
erroneous  and  injurious  departure  from  the 
plain  and  explicit  language  of  the  law  as 
embodied  in  this  section  and  §  1847,  ante. 
Fries  v.  American  Lead  Pencil  Co.,  141 
Cal.  610;  75  Pac.  164.  It  is  an  invasion 
of  the  province  of  the  jury  so  to  instruct 
them  as  to  give  a  different  rule  for  weigh- 
ing the  evidence  of  the  witnesses  for  the 
defendant  generally  from  that  which  was 
applied  to  the  prosecuting  witness,  and 
discriminating  against  the  former  as  to 
the  probability  of  their  evidence.  People 
V.  Murray,  86  Cal.  31;  24  Pac.  802.  A  re- 
mark by  the  judge,  in  his  charge,  that 
there  could  be  no  misunderstanding  in 
regard  to  the  testimony,  is  merely  a  decla- 
ration that  the  words  and  meaning  of  the 
witnesses  are  clear  and  unambiguous, 
where  there  is  no  suggestion  that  there 
was  any  doubt  as  to  the  meaning  conveyed 
by  the  statements  of  the  witnesses:  the 
credit  to  be  extended  to  the  testimony 
of  each  witness  is  left  with  the  jury.  Peo- 
ple V.  Perry,  65  Cal.  568;  4  Pac.  572.  The 
jury  must  be  left  to  determine  for  them- 
selves whether  an  attack  upon  the  credi- 
bility or  truthfulness  of  a  witness  is  sus- 
tained by  the  facts  before  them,  an<l 
whether  an  argument,  addressed  to  them 
for  the  purpose  of  convincing  their  judg- 
ment upon  the  point,  is  one  which  ought, 
in  fairness  and  justice,  to  have  boon 
urged;  and  no  matter  how  flimsy,  unrea- 
sonable, or  unjust  such  attack  may  appear 
to  him,  the  judge  is  not  allowed,  in  his 
charge,  to  oppose  the  weight  of  his  opin- 
ion against  the  argument  of  counsel  as  to 
the  credibility  of  the  witnesses,  but  must 
leave  the  whole  matter  to  be  disposed  of 
by  the  good  sense  of  the  jury.  People  v. 
Wallace,    89    Cal.    158;    26    Pac,    650.     An 
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instruction  which  seeks  to  single  out  a 
particular  witness,  and  to  call  the  especial 
attention  of  the  jury  to  him  and  his  testi- 
mony, is  objectionable.  People  v.  Gordan, 
103  "^Cal.  568;  37  Pac.  534.  It  deprives 
the  defendant  of  the  impartial  considera- 
tion to  which  his  defense  is  entitled,  if  his 
testimony,  his  conduct,  and  his  acts,  are 
singled  out,  and  the  jury  are  repeatedly 
told  that  they  must  be  regarded  in  deter- 
mining his  credibility.  People  v.  Chad- 
wick,  143  Cal.  116;  76  Pac.  884.  Where 
the  court  simply  informs  the  jury  that,  as 
to  any  witnes?,  they  may  take  into  con- 
sideration his  manner,  relation  to  the  con- 
troversy, etc.,  it  does  not  thereby  call  the 
attention  of  the  jury  to  any  particular 
witness  or  class  of  witnesses:  this  is 
merely  to  state  to  the  jury  facts  already 
within  their  knowledge  as  men  of  common 
sense.  People  v.  Jailles,  146  Cal.  301;  79 
Pac.  965.  It  is  competent  for  the  court 
to  single  out  a  particular  witness,  and 
charge  the  jury  as  to  his  credibility;  the 
less  abftract,  the  more  useful  the  charge; 
the  exigencies  of  a  case  seldom  bring  in 
question  the  credibility  of  all  the  wit- 
nesses, and  when  they  do,  there  can  be  no 
reason  why  the  charge  upon  that  subject 
should  be  made  so  general  as  to  embrace 
them  all:  such  a  course  would  be  likely  to 
cast  suspicion  where  none  is  due,  and  thus 
tend  to  mislead  the  jury;  hence,  the  judge 
should  confine  his  charge  to  those  whose 
credibility  has  been  assailed  by  counsel, 
or  is  clouded  by  the  circumstances  of  the 
ease.    People  v.  Cronin,  34  Cal.  191. 

Erroneous  instructions  as  to  credibility 
of  witnesses.  It  is  error  to  charge  the 
jury  that  a  former  conviction  necessarily, 
and  as  a  matter  of  law,  deprives  the  par- 
ticular witness  of  any  portion  of  credit 
presumptively  due  to  his  testimony:  it  is 
for  the  jury  to  determine  whether  such 
witness  has  told  the  truth  in  the  case 
(People  V.  McLane,  60  Cal.  412);  and  it 
is  error  to  charge  the  jury  that  they  may 
consider  the  probabilities  of  a  certain  class 
of  witnesses  telling  the  truth.  People  v. 
Christensen,  85  Cal.  568;  24  Pac.  888.  An 
instruction  in  a  criminal  case,  upon  the 
credibility  of  witnesses  for  the  defendant, 
that,  in  judging  the  credibility  of  such 
witnesses,  the  jury  are  to  take  into  con- 
sideration the  fact  that  they  are  near 
akin  or  related  to  the  accused,  and  that 
they  cannot  be  expected  to  say  anything 
unfavorable  against  him,  is  erroneous 
(People  v.  Hertz,  105  Cal.  660;  39  Pac. 
32;  People  v.  Shattuck,  109  Cal.  673;  42 
Pac.  315);  as  is  also  an  instruction  that 
the  jury  may  consider  whether  the  posi- 
tion and  interests  of  witnesses,  relatives 
of  a  party,  mav  not  affect  their  credibil- 
ity. People  V.  Shattuck,  109  Cal.  673;  42 
Pac.  315;  and  see  People  v.  Van  Ewan, 
111  Cal.  144;  43  Pac.  520.  Where,  in  a 
prosecution    against    a    police-officer    for 


receiving  a  bribe,  it  appeared  by  abundant 
evidence  that  the  witnesses  for  the  prose- 
cution were  persons  of  bad  character,  one 
a  woman  of  ill  repute,  and  the  other  a 
man  who  lived  with  her  in  a  most  dis- 
reputable relation,  it  is  error  for  the  court 
to  charge,  and  the  jury  may  have  been 
misled  to  the  injury  of  the  defendant  by 
the  charge,  that  it  is  proper  for  them  "to 
take  into  consideration  the  character,  the 
vocation,  and  the  profession  of  the  wit- 
nesses, as  well  as  their  appearance  upon 
the  stand,  for  two  purposes-  one,  in  the 
consideration  of  their  credibility  as  wit- 
nesses; and  secondly,  where  the  witnesses 
are  shown  to  have  been  active  parties  to 
the  transaction  that  is  the  subject  of  the 
inquiry,  you  can  consider  their  character, 
their  profession,  and  vocation  in  judging 
of  the  probability  of  their  being  parties 
to  such  a  transaction  as  has  been  detailed; 
you  can  judge  whether  these  parties  would 
have  been  likely  to  offer  a  bribe  to  an 
officer,  and  in  determining  that  as  a  fact, 
yon  can  judge  of  the  character  of  the 
party  who  it  is  alleged  made  that  ap- 
proach": such  language  is  susceptible  of 
the  interpretation  by  the  jury,  that  they 
could  infer  that  the  witnesses  would  be 
likely  to  approach  an  officer  with  a  bribe, 
from  the  fact  that  they  were  persons  of 
bad  character,  and  that  from  such  proba- 
bility of  conduct  the  jury  could  draw  the 
further  inference  of  the  defendant's  guilt 
as  charged.  People  v.  Edson,  68  Cal.  549; 
10  Pac.  192.  For  the  court,  in  a  criminal 
proceeding,  to  instruct  the  jury  so  as  to 
convey  to  their  minds  that  the  defendant's 
witnesses  are  a  disreputable  lot,  and  to 
tend  to  discredit  them,  as  persons  whose 
evidence  might  well  be  disregarded,  is 
prejudicial  error.  People  v.  Christensen, 
85  Cal.  568;  24  Pac.  8SS.  It  is  not  error 
to  instruct  the  jury  that  the  presumption 
that  a  witness  will  speak  the  truth  may 
be  repelled  by  proof  of  his  interest  ot 
bias:  it  amounts  merely  to  telling  them 
that  interest  and  bias  may  be  considered 
by  them  in  weighing  the  testimony,  as  un- 
doubtedly may  be  done.  People  v.  Amaya, 
134  Cal.  "^531;  "66  Pac.  794.  It  is  not  error 
for  the  court,  in  instructing  the  jury,  to 
speak  of  the  prosecuting  witness  in  a 
criminal  case  as  leading  a  dissolute  life, 
where  the  evidence  establishes  that  fact 
without  conflict,  and  the  court  bases  its 
statement  upon  admissions  made  by  de- 
fendant's counsel  in  his  address  to  the 
jury.  People  v.  Ross,  115  Cal.  233;  46  Pac. 
1059.  Upon  the  trial  of  a  charge  of  rob- 
bery, committed  by  the  defendant  upon  the 
person  of  a  female  inmate  of  a  house  of 
evil  repute,  where  there  is  no  evidence  im- 
peaching the  reputation  of  the  prosecuting 
witness,  other  than  her  degraded  char- 
acter, aud  evidence  of  her  contradictory 
statements,  it  is  not  error  prejudicial  to 
the    defendant   to   instruct   the   jury   that 
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there  was  no  evidence  directly  assailing 
her  character  as  a  truthful  person,  but 
that  the  common  experience  of  mankind 
is,  that  there  is  rarely  found  united  in  the 
character  of  persons  as  degraded  as  she 
is  any  regard  for  truth,  though  it  does  not 
follow  that  because  she  is  so  degraded,  she 
is,  for  that  reason,  not  to  be  believed  and 
her  testimony  entirely  disregarded.  Peo- 
ple V.  Ross,  115  Cal.  233;  46  Pac.  1059. 
It  is  not  error  to  instruct  the  jury  that 
they  are  not  arbitrarily  to  reject  the  tes- 
timony of  witnesses,  simply  because  they 
were  convic'ts,  but  that  their  testimony 
should  be  considered  and  weighed  in  ac- 
cordance with  the  rules  of  evidence:  such 
instruction  does  not,  in  effect,  tell  the  jury 
to  disregard  the  fact,  in  weighing  their 
testimony,  that  they  had  been  convicted 
of  a  felony.  People  v.  Putman,  129  Cal. 
258;  61  Pac.  961.  Where,  in  a  criminal 
prosecution,  the  defendant  was  impeached 
as  a  witness,  it  was  not  error  for  the  court 
to  instruct  the  jury,  "that  the  character 
of  the  defendant  in  this  case  is  presumed 
to  be  good  in  the  traits  involved  in  the 
crime  with  which  he  is  charged,  and  any 
proof  offered  in  regard  to  his  general  repu- 
tation only  goes  to  his  credibility  as  a 
witness,  and  not  otherwise."  People  v. 
Mayes,  113  Cal.  618;  45  Pac.  860.  Where 
the  defendant  is  a  witness  in  his  own  be- 
half, it  is  not  error  for  the  court  to  in- 
struct the  jury  that,  in  weighing  his 
evidence,  they  must  consider  the  eircum- 
. stances  under  which  he  testified,  being  the 
defendant  in  the  case,  and  having  such 
important  interests  dependent  upon  the 
result.  People  v.  Wheeler,  65  Cal.  77;  2 
Pac.  892;  People  v.  Curry,  103  Cal.  548; 
37  Pac.  503;  and  see  People  v.  Cowgill, 
93  Cal.  596;  29  Pac.  228.  There  is  no  error 
where  the  court  instructed  the  jury  in 
respect  to  the  weight  and  effect  proper 
to  be  given  to  the  evidence  of  a  defendant 
who  testifies  at  the  trial  in  his  own  be- 
half, that,  "in  addition  to  noticing  his 
manner  and  the  probability  of  his  state- 
ments, taken  in  connection  with  the  evi- 
dence in  the  cause,  you  should  consider 
his  relation  and  situation  under  which  he 
gives  his  testimony,  the  consequences  to 
him  relating  from  the  result  of  this  trial, 
and  all  the  inducements  and  temptations 
which  would  ordinarily  influence  a  person 
in  his  situation:  you  should  carefully  de- 
termine the  amount  of  credibility  to  which 
his  evidence  is  entitled;  if  convincing,  and 
carrying  with  it  a  belief  in  its  truth,  act 
upon  it;  if  not,  you  have  a  right  to  reject 
it."  People  v.  Cronin,  34  Cal.  191;  and  see 
also  People  v.  Morrow,  60  Cal.  142;  People 
V.  Nichols,  62  Cal.  518;  People  v.  Wheeler, 
65  Cal.  77;  2  Pac.  892;  People  v.  O'Neal, 
67  Cal.  378;  7  Pac.  790;  People  v.  Knapp, 
71  Cal.  1;  11  Pac.  793;  Pooi>le  v.  Murray, 
S6  Cal.  31;  24  Pac.  802;  People  v.  Faulke, 
96  Cal.  17;  30  Pac.  837;  People  v.  O'Brien, 
96  Cal.  171;  31  Pac.  45;  People  v.  Fehren- 


bach,  102  Cal.  394;  36  Pac.  678;  People  v. 
Anderson,  105  Cal.  32;  38  Pac.  513;  People 
V.  Van  Ewan,  111  Cal.  144;  43  Pac.  520; 
People  V.  Boren,  139  Cal.  210;  72  Pac. 
899;  People  v.  Wells,  145  Cal.  138;  78  Pac. 
470;  People  v.  Jailles,  146  Cal.  301;  79 
Pac.  965;  People  v.  Hill,  1  Cal.  App.  414; 
82  Pac.  398.  A  cautionary  instruction,  as 
to  the  testimony  of  the  defendant  in  his 
own  behalf,  and,  in  effect,  the  same  as  that 
given  in  People  v.  Cronin,  34  Cal.  191,  is 
not  erroneous:  it  merely  undertakes  to  lay 
down  for  the  guidance  of  the  jury  a  mat- 
ter that  they  would  be  apt  to  know  about, 
and  act  upon,  without  anv  such  instruc- 
tion. People  v.  Tibbs,  143  Cal.  100;  76 
Pac.  904.  In  an  action  to  recover  for 
injuries  to  the  person,  it  is  not  error  to 
refuse  to  give  cautionary  instructions,  re- 
quested by  the  defendant,  in  reference  to 
the  opinion  evidence  of  medical  experts. 
Wood  V.  Los  Angles  Traction  Co.,  1  Cal. 
App.  474;  82  Pac.  547. 

Weight  of  presumptions.  There  can  be 
no  presumption  against  ascertained  and 
established  facts:  presumptions  are  in- 
dulged only  to  supply  the  absence  of  facts. 
Nieto  V.  Carpenter,  21  Cal.  455.  A  pre- 
sumption, though  disputable,  is  evidence, 
and  may  be  considered  in  weighing  evi- 
dence (Moore  v.  Gould,  151  Cal.  723;  91 
Pac.  616;  People  v.  Siemsen,  153  Cal.  387; 
95  Pac.  863;  Keating  v.  Morrissey,  6  Cal. 
App.  163;  91  Pac.  677;  Ruth  v.  Krone,  10 
Cal.  App.  770;  103  Pac.  960;  Reclamation 
District  v.  Sherman,  11  Cal.  App.  399;  105 
Pac.  277) ;  and  a  presumption  may  out- 
weigh the  positive  testimony  of  witnesses 
against  it  (Keating  v.  Morrissey,  6  Cal. 
App.  163;  91  Pac.  677);  but,  as  against  a 
proved  fact,  or  a  fact  admitted,  a  dis- 
putable presumption  has  no  weight  (Peo- 
ple V.  Miluer,  122  Cal.  171;  54  Pac.  833; 
Keating  v.  Morrissey,  6  Cal.  App.  163;  91 
Pac.  677;  Ruth  v.  Krone,  10  Cal.  App.  770; 
103  Pac.  960;  Reclamation  District  v. 
Sherman,  11  Cal.  App.  399;  105  Pac.  277); 
and  where  it  is  undertaken  to  prove  the 
fact  against  the  presumption,  it  still  re- 
mains with  the  jury  to  say  whether  the 
fact  has  been  proven;  and  if  they  are  not 
satisfied  with  the  proof  offereii  in  its  sup- 
port, they  are  at  liberty  to  accept  the  evi- 
dence of  the  presumption.  People  v.  Mil- 
ner,  122  Cal.  171;  54  Pac.  833.  In  an 
action  to  recover  damages  for  personal  in- 
juries, it  is  a  question  for  the  jury  whether 
the  presumption  of  negligence  arising 
from  the  fall  of  the  passenger-elevator 
causing  the  injuries  was  overcome  by  testi- 
mony of  witnesses,  to  the  effect  that  the 
elevator,  and  the  machinery  by  which  it 
was  operated,  were  of  the  best  kind  in  use, 
and  as  to  the  satisfactory  character  of 
its  operation.  Lauder  v.  Currier,  3  Cal. 
App.  28;  84  Pac.  217. 

Erroneous  instructions  as  to  presump- 
tions. It  is  error  for  the  court  to  charge 
the  jury  that  the  existence  of  a  fact  de- 
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veloped  in  the  evidence  raises  a  reasonable 
presumption  of  the  existence  of  another 
fact:  presumptions  of  fact  fall  within  the 
exclusive  province  of  the  iury.  People  v. 
Walden,  51  Cal.  588;  People  v.  Wong  Ah 
Ngow,  54  Cal.  151;  35  Am.  Rep.  69. 

Witness  false  in  part  to  be  distrusted. 
The  court,  in  giving  an  instruction  upon 
the  subject  of  the  distrust  of  a  witness 
who  is  false  in  one  part  of  his  testimony, 
should  carefully  use  the  exact  language  of 
the  third  subdivision  of  this  section,  "That 
a  witness  false  in  one  part  of  his  testi- 
mony is  to  be  distrusted  in  others."  Peo- 
ple V.  Paulsen,  115  Cal.  6;  46  Pac.  734.  An 
instruction,  that  "a  witness  whose  testi- 
mony is  false  in  one  part  is  to  be  dis- 
trusted in  other  parts,"  is  framed  substan- 
tially in  the  language  of  the  statute.  Peo- 
ple V.  Lon  Yeck,  123  Cal.  246;  55  Pac.  984. 
An  instruction  requested  by  the  defendant 
in  a  criminal  proceeding,  that  "if  any  wit- 
ness examined  before  you  has  willfully 
sworn  falsely  as  to  any  material  matter, 
it  is  your  duty  to  distrust  his  entire  evi- 
dence," is  an  accurate  exposition  of  the 
meaning  of  the  third  subdivision  of  this 
section,  and  should  be  given  without  modi- 
fication: the  important  element,  that  the 
willfully  false  testimony  must  be  upon  a 
material  matter,  should  be  expressed  in 
the  instruction,  though  not  expressed  in 
the  third  subdivision,  which,  like  the 
maxim,  Falsus  in  uno,  falsus  in  omnibus, 
is  not  a  complete  exposition  of  the  law, 
and  requires  construction  and  amplifica- 
tion. People  V.  Plyler,  121  Cal.  160;  53 
Pac.  553;  and  see  People  v.  Lon  Yeck,  123 
Cal.  246,  55  Pac.  984,  in  which  the  appel- 
late court  say,  that,  in  giving  an  instruc- 
tion to  the  jury  upon  this  particular  ques- 
tion of  law,  the  trial  court  would  do  well 
to  heed  the  suggestions  given  in  the  Plyler 
case.  An  instruction  to  the  jury,  that 
they  are  at  liberty  to  disregard  and  dis- 
card the  whole  evidence  of  a  witness  who 
had  testified  falsely  to  a  material  fact  in 
the  case,  does  not  in  any  manner  invade 
the  province  of  the  jury,  and  is  a  correct 
and  proper  one.  People  v.  Soto,  59  Cal. 
367.  The  court  may  properly  instruct  the 
jury  to  distrust  or  reject,  in  its  entirety, 
the  testimony  of  a  witness  who  has  will- 
fully testified  falsely  in  regard  to  any  one 
jierson  or  any  one  particular  fact  in  the 
case.  People  v.  Flynn,  73  Cal.  511;  15  Pac. 
102.  An  instruction,  "that  a  witness  as- 
certained or  appearing  to  be  willfully  false 
in  one  part  of  his  testimony,  as  to  the 
truth  or  falsity  of  a  given  proposition,  is 
to  be  distrusted  in  other  parts,"  is  not 
substantially  objectionable,  although  some- 
what out  of  the  ordinary  form.  People  v. 
Winters,  125  Cal.  325;  57  Pac.  1067.  An 
instruction  upon  the  subject  of  the  dis- 
trust of  a  witness  who  has  willfully  sworn 
fa'sely  as  to  a  material  matter,  is  not 
affected   by   an   added  statement,   that  it 


"is  the  duty  of  the  jury  to  scan  closely" 
and  distrust  the  entire  evidence  of  such 
witness:  it  is  the  duty  of  the  jury  "to  scan 
closely"  all  the  evidence  placed  before 
them.  People  v.  Harlan,  133  Cal.  16;  65 
Pac.  9.  Where  a  witness  testifies  falsely 
upon  a  particular  point,  the  court  need  not 
specifically  direct  the  attention  of  the 
jury  to  such  evidence,  nor  instruct  them 
that  it  is  material,  and  if  they  believe  it 
to  be  false,  to  distrust  his  entire  testi- 
mony: a  general  instruction  to  distrust  the 
entire  evidence  of  any  witness  whom  they 
find  to  have  willfully  sworn  falsely  upon 
any  material  point  is  suflScient.  People  v. 
Demousset,  71  Cal.  611;  12  Pac.  788.  An 
instruction  as  to  the  distrust  of  a  witness 
whose  testimony  in  one  respect  is  willfully 
false,  the  effect  of  which  is,  that  the  jury 
must  reject  his  testimony  unless  they  shall 
be  convinced  of  its  truth  in  other  respects, 
leaves  the  credibility  of  the  witness  to  the 
jury.  People  v.  Kelly,  146  Cal.  119;  79 
Pac.  846.  A  witness  false  in  one  part  of 
his  testimony  is  to  be  distrusted  in  others 
(Brown  v.  Griffith,  2  Cal.  Unrep.  625;  9 
Pac.  425;  People  v.  Muhly,  11  Cal.  App. 
129;  104  Pac.  466;  People  v.  Davis,  14  Cal. 
App.  117;  111  Pac.  268;  People  v.  Delucchi, 
17  Cal.  App.  96;  118  Pac.  935;  Title  Insur- 
ance etc.  Co.  V.  Ingersoll,  158  Cal.  474;  111 
Pac.  360);  but  this  does  not  mean  that 
his  whole  testimony  is  to  be  rejected.  In 
re  Vandiveer,  4  Cal.  App.  650;  88  Pac. 
993;  Brandt  v.  Krogh,  14  Cal.  App.  39; 
111  Pac.  275.  The  correct  interpretation 
of  the  third  subdivision  of  this  section  is, 
that  a  witness  willfully  false  in  one  part 
of  his  testimony  is  to  be  distrusted  in 
others,  and  not  that  his  whole  testimony  is 
to  be  absolutely  rejected:  if  the  rule  was 
otherwise  at  common  law,  the  code  has 
changed  it.  People  v.  Hicks,  53  Cal.  354; 
and  see  People  v.  Sprague,  53  Cal.  491. 
The  maxim,  Falsus  in  uno,  falsus  in  omni- 
bus, is  not  to  be  construed  as  authorizing 
the  court  to  charge  the  jury,  that  if  a 
witness  perjures  himself  in  respect  to  one 
or  more  particulars,  they  must  reject  all 
his  testimony  (People  v.  Strong,  30  Cal. 
156) :  the  rule  is,  that  the  jury  may  reject 
the  whole  of  the  testimony  of  a  witness 
who  has  willfully  sworn  falsely  as  to  a 
material  point;  that  is  to  say,  the  jury, 
being  convinced  that  a  witness  has  stated 
what  is  untrue,  not  as  the  result  of  mis- 
take or  inadvertence,  but  willfully,  and 
with  the  design  to  deceive,  must  treat  all 
his  testimony  with  distrust  and  suspicion, 
and  reject  all,  unless  they  shall  be  con- 
vinced, notwithstanding  the  base  character 
of  the  witness,  that  he  has,  in  other  par- 
ticulars, sworn  to  the  truth.  People  v. 
Sprague,  53  Cal.  491;  People  v.  Soto,  59 
Cal.  367;.  White  v.  Disher,  67  Cal.  402;  7 
Pac.  826.  Should  a  witness  absolutely  dis- 
credit his  own  testimony  by  swearing  to 
contrary   statements,  so   that   one   or   the 
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other  must  be  false,  his  testimony  is  not, 
of  necessity,  to  be  rejected:  it  is  still  evi- 
dence in  the  case,  and  the  jury  must  re- 
ceive and  weigh  it;  they  are  bound  to 
look  upon  it  with  suspicion  and  distrust, 
and  may  reject  it;  but,  upon  the  other 
hand,  they  may,  as  they  determine,  accept 
as  true  one  or  the  other  of  the  contradic- 
tory asseverations.  People  v.  Durrant,  116 
Cal.  179;  48  Pae.  75.  An  instruction,  that 
a  witness  willfully  false  in  one  part  of 
his  testimony  is  to  be  distrusted  wholly, 
cannot  properly  be  applied  to  any  particu- 
lar witness  or  witnesses  for  one  party, 
singled  out  by  the  instruction,  but  should 
only  be  given  in  such  general  terms  as 
to  apply  to  all  witnesses,  whether  for  the 
plaintiff  or  for  the  defendant:  to  specify 
any  witness  for  either  party,  tends  to  con- 
vey to  the  jury  the  impression  that  the 
particular  witness  is  disbelieved  by  the 
judge.  Thomas  v.  Gates,  126  Cal.  1;  58 
Pac.  315;  People  v.  Arlington,  131  Cal.  231; 
63  Pac.  347.  An  instruction  requested  by 
the  defendant  in  a  criminal  case,  to  the 
effect  that  if  the  jurj-  find  that  a  witness 
named  testified  falsely  in  one  place,  they 
are  at  liberty  to  disregard  his  testimony 
entirely,  is  properly  modified  by  striking 
out  the  name  of  the  witness  specified,  and 
inserting  in  place  thereof  the  words  "any 
witness":  reference  by  the  court  to  a  par- 
ticular witness  is  dangerous,  for  it  tends 
to  lead  the  jury  to  believe  that  the  court 
itself  is  suspicious  of  the  witness  named. 
People  V.  Patterson,  124  Cal.  102;  56  Pac. 
882.  The  word  "false,"  in  the  third  sub- 
division, is  not  the  equivalent  of  "mis- 
take."  People  V.  Sprague,  53  Cal.  491. 

Application  of  rule  as  to  false  witness. 
The  third  subdivision  of  this  section  does 
not  apply  to  false  testimony  given  in  some 
other  action  or  proceeding  (Carroll  v. 
Sprague,  59  Cal.  655);  it  is  solely  for  the 
guidance  of  the  trial  court  in  weighing 
the  evidence,  and  has  no  pertinency  in  an 
appellate  court.  Robinson  v.  Robinson,  159 
Cal.  203;  113  Pac.  155.  The  principles 
embodied  in  the  fourth,  sixth,  and  seventh 
subdivisions  of  this  section  should  not  be 
applied  to  cases  indiscriminately;  in  crimi- 
nal cases  they  may  be  given  on  "proper 
occasions,"  but  they  should  not  be  noticed 
at  all,  for,  as  generally  applied,  they 
trench  upon  the  constitutional  rights  of 
the  defendant  in  depriving  him  of  a  ver- 
dict rendered  by  jurors  who  are  the  sole 
and  exclusive  judges  of  the  weight  and 
effect  of  evidence.  People  v.  Cuff,  122  Cal. 
589;  55  Pac.  407;  Brown  v.  Sharp-Hauser 
Contracting  Co.,  159  Cal.  89;  112  Pac.  874; 
People  v.  Corey,  8  Cal.  App.  720;  97  Pac. 
907;  People  v.  Charles,  9  Cal.  App.  338; 
99  Pac.  383;  People  v.  Emmons,  13  Cal. 
App.  487;  110  Pac.  151;  People  v.  Ruef, 
14  Cal.  App.  576;  114  Pac.  54. 

Constitutionality  of  provision  as  to  dis- 
trusting   false    witness.     The    admonition 


that  evidence  of  the  oral  admissions  of  a 
party  should  be  viewed  with  caution,  is 
not  a  violation  of  the  constitution.  Goss 
V.  Steiger  Terra  Cotta  etc.  Works,  148  Cal. 
155;  82  Pac.  681.  The  fourth  subdivision 
of  this  section  is  not  unconstitutional:  the 
power  of  the  legislature  to  determine  what 
is  or  what  is  not  competent  evidence,  in 
either  civil  or  criminal  cases,  is  unques- 
tionable; a  law  which  absolutely  disquali- 
fied an  accomplice  as  a  witness,  or  ex- 
cluded all  evidence  of  the  oral  admissions 
of  a  party,  would  be  free  from  any  con- 
stitutional objection;  and  if  such  evidence 
could  be  made  absolutely  incompetent,  it 
clearly  follows  that  its  admission  may  be 
made  subject  to  any  reasonable  condition 
the  legislature  may  prescribe;  and  to  re- 
quire the  court  to  instruct  the  jury,  on  all 
proper  occasions,  to  view  the  testimony 
of  an  accomplice  with  distrust,  or  the 
evidence  of  oral  admissions  of  a  party  with 
caution,  is  not  to  require  it  to  charge  the 
jury  as  to  matters  of  fact,  but  merely  to 
state  the  condition  upon  which  the  jury 
is  permitted  to  hear  that  class  of  evidence. 
Beattv,  C.  J.,  concurring,  in  People  v. 
Buckley,  143  Cal.  375;  77  Pac.  169;  and 
dissenting,  in  People  v.  Ruiz,  144  Cal.  251; 
77  Pac.  907. 

Erroneous  instructions  as  to  distrust  of 
false  witness.  It  is  error  to  instruct  the 
jury,  that  it  is  their  duty,  as  matter  of 
law,  if  they  believe  a  witness  to  be  will- 
fully false  in  one  part  of  his  testimony, 
to  reject  all  of  his  testimony.  People  v. 
Oldham,  111  Cal.  648;  44  Pac.  312.  It  is 
error  to  instruct  the  jury,  that  "a  witness 
willfully  false  in  one  part  of  his  testimony 
may  be  distrusted  in  his  other  testimony": 
the  "may  be,"  in  this  instruction,  is  not 
synonymous  with  the  "is  to  be"  of  the 
third  subdivision;  for  it  imports  to  the 
jury  that  they  might  or  might  not,  at  their 
option,  distrust  a  witness  willfully  false 
in  one  portion  of  his  testimony,  when,  as 
matter  of  law,  they  must  distrust  him,  and 
may  or  may  not,  notwithstanding  such  dis- 
trust, believe  him.  White  v.  Disher,  67 
Cal.  402;  7  Pac.  826;  and  see  People  v. 
Paulsen,  115  Cal.  6,  12;  46  Pac.  734.  A 
general  instruction,  at  the  request  of  the 
prosecution  in  a  trial  for  murder,  as  to 
the  distrust  of  any  witness  whose  testi- 
mony has  been  admitted,  if  the  jury  be- 
lieved him  willfully  false  in  one  part  of  his 
testimony,  would  not  be  construed  by  the 
jury  to  include  a  dying  declaration  of  the 
deceased,  who  was  not  a  "witness"  at  the 
trial;  but  the  jury  are  entitled  to  distrust 
such  declaration,  on  the  same  principle 
upon  which  a  witness  would  be  distrusted; 
and  it  is  error  to  refuse  a  special  instruc- 
tion, requested  by  the  defendant,  that  if 
they  believe  that  the  deceased  was  will- 
fully false  in  one  part  of  his  declaration, 
he  should  be  distrusted  in  other  parts,  and 
that,  under  such  circumstances,  they  would 
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be  entitled  to  disregard  and  cast  aside  the 
entire  declaration.   People  v.  Thomson    U. 
Cal.   717;   79  Pac.  435.     '^^  'J^'^'^l];'''^, 
a  criminal   prosecution,  to  the  effect  that 
it  the  jury  should  believe  that  «">'  ^itues. 
had  sworn  falsely   as   to   any   fact  in   the 
case    they  are  at  liberty  to  disregard  en- 
Sel'y   the   testimony    of    such    witness,    is 
not  erroneous;  and  is  within  the  rule    evea 
against  the  contention  that  false  eMdenc^e 
must  be  as  to  material  matters,  for  it  Re- 
fers to  "any  fact"  in  the  case.    People  v^ 
Ah   Ring,   95    Cal.    6.5-t;    30   Pac     <96      An 
fnstruction    upon    the    subject    of    dis  rus^ 
ing  a   witness  false    in    one    part   ot    his 
testimony,   is   not   made   erroneous   t>}    ex- 
.iSory'remarks  as  to  what  is  meant  by 
ihe   rule;   where   there   i^^^otl^^S  l^'J^^^, 
contrary  to  law  or  Prejudicial  to  the  de 
fendant    People  v.  Sternberg,  l^'  Cal.  olO 
59  Pac.  942.     It  is  proper  ^o  ^struct  the 
iury     that   "if    any   witness   has,   m   their 
iudgment,   sworn   falsely   in   any   material 
reS  he  is  to  be  distrusted  in  all  others 
rnelMs   testimony   is   not   to  be   accepted 
and  acted  on  without  great  caution  ^  the 
addition    of   the   last   clause   is   not   error. 
People  V.  Righetti,  66  Cal.  184;  4  Pac.  10b3 
Where  the  cturt  charges  the  jury  upon  the 
subject  of  the  distrust  of  a  ^iti^ess  false 
in  one  part  of  his  testimony,  m  the  Ian 
guage  of  the  statute,  such  charge  is  suffi- 
S  upon  that  subject;  and  it  -  ^ot  error 
for  the  court  to  refuse  to  give  other  proper 
nstructions     relating     to     that     ,ub3eet^ 
O'Eourke   v.  Vennekohl,   104  ^.^\^l\' .?^l 
Pac    930      It  is  not  error  to  instruct  tne 
]uTy  substantially  in  the  language  of  the 
code,  as  to  the  distrust  of  a  witness  who 
?s  false  in  one  part  of  his  testimony    al- 
though   such   instruction    cannot    be    com 
mended  as  a  full  or  clear  exposition  of  the 
meaning  of   the  provision  of  the   code   on 
hit   subject:    it   is   not   improper   to   con- 
form to  the  language  of  tbe  code,  and  to 
omit  what  the  code  omits.    People  v.  Dob 
bins,   138   Cal.  694;   72  Pac.  339.     The  re 
fil'    of  the  court  to  instruct  the  jury  that 
a  w^  ness  false  in  one  part  of  his  testimony 
L  to  be  distrusted  in  all,  is  not  error    if 
The  instruction  has  already  been  substan- 
tially given.   People  v.  McCoy,  71  Cal.^yo, 
^   Pa!    272.     It   is  not   error   to   instruct 
the    juo',    that   if    any   witness    examined 
before   them,   or   whose   testimony,    taken 
elsewhere,  has  been  read  to  them,  has  wiU^ 
fully  sworn  falsely  as  to  any  matter,  it  is 
■       their  duty  to  distrust  the  entire  evidence 
of  such  witness.    People  v.  Fitzgerald,  138 
?'al     39-     70     Pac.    1014.     An    instruction 
upon  the  subject   of  the   distrusting  of   a 
witness   who   is   false   in   one   part   of   h^s 
testimony,   is  not   made   erroneous   b>    ex 
planato^y  remarks  as  to  what  is  meant  by 
?he   rule    where   there  is  nothing   m   such 
remarks  contrary  to  law  or  prejudicial  to 
the   defendant.    People   v.   Sternberg,    12- 
Cal    510;  59  Pac.  942.     It  is  not  error  for 


the  court  to  add,  after  instructing  in  the 
language    of    the    thiid    subdivision       ana 
if  fou  itnd  that  any  witness  in  this  case 
has  willfully   testified  falsely  to   any   ma^ 
terial  matter  in  the  case,  you  ha^e  a  right 
to   entirely    .lisregard   and   cast   aside   the 
testimony    of     such    witness         P«°P^%,'': 
Arlin-^ton    131  Cal.  231;  63  Pac.  347.     Ihc 
l' se"-tir 'of   the   word  '"willfully,"   be  ore 
the  phrase  "false  in  one  part  of  his  testi 
monv,"  in  an  instruction  in  the  words  of 
the  third  subdivision,  docs  not  render  the 
instruction  erroneous,  nor  change  the  effect 
of  the  instruction.    People  v    Luchetti,  119 
Cal.  501;  51  Pac.  707;  People  v.  Sprague 
V^   Cal    491      An  instruction  substantially 
in   the'  language  of   the   third  subdivision 
s  not   erroneous  because   of  the   omission 
of  the  word  "willfully"  before  the  phrase 
•false  in  one  part,"  etc.    People  v.  Tread- 
weir69    Cal.    226;    10   Pac     ^02;    and   see 
People    v.   Righetti,    66   Cal.    184;    4   Pac. 
1063      It  is  not  error  to  instruct  the  pury, 
that  if  they  believe  any  witness  has     will- 
fully,"   testified    falsely    to    any    matenal 
fact,   it  is  their  duty  "to  discredit     him. 
the  Words  "to  discredit"  and  "to  distrust 
have  substantially  the  same  meaning  (Peo- 
ple V    Clark,   84   Cal.   573;   24   Pac.   313), 
Tor  Is  it   err'or   to  use,  in   an  instruction, 
the  words   "disregard"   and    'discard      in- 
stead of  the  word  "distrus  .'■    Whitaker  V 
California  Door  Co.,   7   Cal.   App.    /o7,   9p 
Pac   910      Where  the  defendant  ma  crimi- 
nal proceeding  relies  upon  the  defense  of 
alibi,  an  instruction   to   the   effect   that  a 
witness  willfully  false  m  one  part  of  his 
testimony  is  to  be  distrusted  in  others    to- 
gether with  a  statement  to  the  effect  that 
the  testimony  of  the  defendant  as  t^  his 
being  with  a  particular  person  the  whole 
of   the   day   on  which  the   offense   was  al- 
leged to  hive  been  committed  was  shown 
to  be   incorrect,   and   leaving   to   the   jury 
to  say  whether  the  testimony  was  wi   fully 
false   or  the   defendant  was  honest  y  mis 
taken    is  an  invasion   of  the  province   of 
he   juA,    and   within    the   prohibition    of 
he   constitution,  by   charging  with  refer- 
ence to  matters  of  fact.    People  v.  Lang, 
104Cal.  363;  37Pac.  1031. 

Testimony    of    accomplice.     The    credit 
and  weight  of  the  testimony  of  an  accom^ 
plice   in   perjury   cases,  as  ''\^^^^l\^'  '^^^t 
question   for   the   jury,   except   that   there 
is  a  positive  rule  of  law  m  perjury  cases 
(§  1968,  ante),  that  the  direct  evidence  of 
one  witness  must  always  be  corroborated 
?o  wirrant  conviction.    People  v.  Rodley, 
131  Cal    240;  63  Pac.  351.     A  proposed  in- 
truction,  to  the  effect  that  the  evidence 
of    an    accomplice   is   to   be    viewed   with 
caution    and   distrust,   i«   ?^«t,/.^tiated   by 
the  use  of  the  word  "caution,*    in  addition 
to  the  word  "distrust,"  in  the  fourth  sub- 
dh-  .ion  of  this  section:  if  the  evidence  is 
oi;  Viewed  with  distrust,  it  is  certainly 
to   be   received  and   viewed  with  caution, 
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while  the  converse  might  not  be  equally 
true.  People  v.  Sternberg,  111  Cal.  11;  43 
Pac.  201.  The  fourth  subdivision  of  this 
section,  providing  that  the  court  shall  in- 
struct the  jury  in  a  criminal  prosecution, 
"on  all  i^roper  occasions,"  "that  the  testi- 
mony of  an  accomplice  ought  to  be  viewed 
with  distrust,  and  the  evidence  of  the 
oral  admissions  of  a  party  with  caution," 
does  not  require  the  court  to  charge  the 
jury  with  respect  to  matters  of  fact;  and 
though  it  is  not  a  proper  occasion  for  such 
an  instruction  when  it  would  discredit  one 
of  the  defendant's  witnesses,  }-et  it  is  a 
proper  occasion  therefor  when  the  testi- 
mony^ therein  referred  to  is  offered  for  the 
l)eople  against  the  defendant.  People  v. 
Bonney,  98  Cal.  278;  33  Pac.  98. 

Oral  admissions.  Evidence  of  the  oral 
admissions  of  a  party  must  be  received 
with  caution.  Austin  v.  Wilcoxon,  149  Cal. 
24;  84  Pac.  417;  Humphrey  v.  Pope,  1  Cal. 
App.  374;  82  Pac.  223;  People  v.  Strybe, 
4  Cal.  App.  505;  36  Pac.  3. 

Instructions  as  to  admissions.  Admis- 
sions are  generally  regaided  as  weak  evi- 
dence for  the  proof  of  a  fact,  and  are 
never  conclusive  of  the  facts  stated,  or  of 
the  inference  to  be  drawn  therefrom;  and 
the  statute  requires  the  jury  to  be  in- 
structed, on  all  proper  occasions,  that  the 
evidence  of  the  oral  admissions  of  a  party 
ousiht  to  be  viewed  with  caution.  Smith 
v.'Whittier,  95  Cal.  279;  30  Pac.  529.  An 
instruction,  that  extrajudicial  admissions 
of  the  defendant  are  to  be  received  and 
considered  with  great  caution,  is  correct, 
and  should  be  given  when  applicable.  Peo- 
ple V.  Sanders,  114  Cal.  216;  46  Pac.  153. 
An  instruction,  that  "a  man's  declarations, 
or  voluntary  confession,  are  always  ad- 
mitted in  evidence  against  him,  when  not 
made  under  the  influence  of  threats,  in- 
timidations, promises,  or  inducements;  for 
the  law  presumes  that  a  man  will  not  say 
anything  untrue  against  himself  or  his 
own  interests;  but  the  evidence  of  the  oral 
admissions  of  a  party  ought  to  be  viewed 
with  caution," — is  a  correct  exposition  of 
the  law,  and  sufficient,  without  an  exposi- 
tion of  its  reasons.  People  v.  Ramirez,  56 
Cal.  533;  38  Am.  Eep.  73.  Instructions  in- 
vading the  province  of  the  jury,  in  cau- 
tioning them  against  testimony  of  oral 
admissions,  should  be  rejected:  any  in- 
struction given  on  that  suljject  should  be 
confined,  as  nearly  as  possible,  to  the  lan- 
guage of  the  fourth  subdivision  of  this 
section.  People  v.  Eodley,  131  Cal.  240; 
63  Pac.  351.  Instructions  requested  as  to 
the  receiving  of  verbal  admissions  with 
caution,  which  embraced  matters  in  addi- 
tion to  those  prescribed  by  this  section, 
are  properly  refused.  People  v.  Moraii, 
144  Cal.  48;  77  Pac.  777.  An  instruction 
requested  by  the  defendant  in  a  (criminal 
proceeding,  that  it  is  the  duty  of  the  jury 
to   view    with   "distrust"   evidence   of   the 


oral  admissions  of  the  defendant,  is  prop- 
erly refused:  the  distinction  between  "cau- 
tion" and  "distrust"  is  broad  enough  to 
justify  the  court's  refusal.  People  v. 
Sternberg,  111  Cal.  11;  43  Pac.  201.  An 
instruction  requested  by  the  defendant,  to 
the  effect  that  the  verbal  admissions  of 
a  party  should  be  received  with  "great 
caution,"  is  properly  modified  by  striking 
out  the  word  "great":  the  instruction,  as 
thus  modified,  states  fullv  as  much  ti'^  t]!v> 
defendant  is  entitled  to  have  given.  Peo- 
ple V.  Van  Horn,  119  Cai.  uZo;  51  Pa.. 
538;  People  v.  Moran,  144  Cal.  48;  77  Pac. 
777.  In  an  action  by  a  stock-broker  for 
commissions,  against  the  estate  of  the  de- 
ceased vendor  of  the  stock,  where  testi- 
mony introduced  by  the  defendant  tends 
to  prove  oral  admissions  by  the  plaintiff 
that  he  had  never  found  a  purchaser  for 
the  stock,  it  is  not  a  proper  occasion  for 
an  instruction  to  the  jury,  at  the  request 
of  the  plaintiff,  that  evidence  of  the  oral 
admissions  of  a  party  ought  to  be  received 
with  caution  by  the  jury.  Maltingly  v. 
Pennie,  105  Cal.  514;  45  Am.  St.  Rep.  87; 
39  Pac.  200. 

Erroneous  instructions  as  to  accomplices, 
and  oral  admissions.  It  is  error  to  in- 
struct the  jury,  that  the  testimony  of  an 
accomplice  should  be  viewed  with  distrust, 
where  the  accomplice  is  called  as  a  wit- 
ness by  the  defendant  (People  v.  O'Brien, 
96  Cal.  171;  31  Pac.  45;  People  v.  Bonnev, 
98  Cal.  278;  33  Pac.  98);  and  to  refuse  to 
charge  that  the  testimony  of  an  accom- 
plice ought  to  be  viewed  with  distrust 
(People  V.  Strybe,  4  Cal.  Unrep.  505;  36 
Pac.  3;  People  v.  Schmitz,  7  Cal.  App.  330; 
15  L.  R.  A.  (N.  S.)  717;  94  Pac.  407;  Peo- 
ple V.  Coffey,  161  Cal.  433;  39  L.  E.  A. 
(N.  S.)  704;  119  Pac.  901);  and  to  refuse 
an  instruction,  substantially  in  the  lan- 
guage of  the  fourth  subdivision  of  this 
section  as  to  accomplices,  when  requested 
by  the  defendant  in  a  criminal  proceed- 
ing, and  warranted  by  the  eviJeuce  of 
accomplices;  and  such  error  is  manifestly 
prejudicial  when  the  court  instructed  the 
jury  to  judge  the  testimony  of  accom- 
plices, when  corroborated,  as  they  judge 
the  testimony  of  other  witnesses.  People 
V.  Sternberg,  111  Cal.  11;  43  Pac.  201.  It 
is  the  duty  of  the  court,  under  the  fourth 
subdivision,  "on  all  proper  occasions,"  to 
instruct  the  jury  "that  the  testimony  of 
an  accomplice  ought  to  be  viewed  with 
distrust";  and  it  is  error  to  refuse  to  give 
such  an  instruction,  in  a  proper  case,  when 
orally  requested  by  the  defendant,  on  the 
ground  that  counsel  had  not  handed  up 
to  the  court  the  charge  in  writing,  as  re- 
quired by  a  rule  of  the  court:  such  request 
does  not  come  within  the  reason  or  spirit 
of  the  rule,  and  should  have  been  granted. 
People  V.  Silva,  121  Cal.  668;  54  Pac.  140. 
It  is  error  to  instruct  the  jury  that  verba! 
evidence    of    the    admissions    of    a    party 
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should    be    received    with    great    caution. 
Kauffman    v.    Maier,    94    Cal.    269;    18    L. 
R.    A.    124;    29    Pac.    481.     An    instruction 
to  the  jury  in  a  criminal  prosecution,  that 
"the  testimony  of  an  accomplice  ought  to 
be  viewed  with  distrust,  and  the  evidence 
of   the    oral    admissions   of    a   party    with 
caution,"   is   erroneous,   where   the   accom- 
plice has  been  called  as  a  witness  by  the 
defendant,    and    not    by    the    prosecution: 
such  instruction  tends  to  discredit  a  wit- 
ness  for   the   defendant,   and   charges  the 
jury  with  respect  to  matters  of  fact.    Peo- 
ple  V.   O'Brien,   96   Cal.   171;    31    Pac.   45. 
Where,   in   an   action   to   recover   damage's 
for  personal  injuries,  evidence  was  given, 
tending    to    show    that,    shortly    after    the 
accident,    the    plaintiff    had    made    state- 
ment's to  the  effect  that  it  was  the  result 
of   his   own   fault,   and    that   it   had   been 
brought  about  by   a   different  cause   from 
that  shown  at  the  trial,  it  is  for  the  jury 
to   say,   as  an   inference   of  fact,  whether 
or  not  the  evidence  was  liable  to  be  erro- 
neous,  and   was   therefore   to   be   received 
with    caution,    and    not    a    presumption    or 
conclusion   of  law   to   be   declared  by   the 
court;  and  it  is  error,  in  charging  the  jury 
as    to    matter    of    fact,    to    instruct    them 
that   verbal   evidence   of   such    admissions 
is   liable   to   be   erroneous,   and   should   be 
received    with    great    caution.     Kauffman 
V.  Maier,  94  Cal.  269;  18  L.  R.  A.  124;  29 
Pac.  481;  and  see  People  v.  Vereneseneck- 
ockockhoff,  129  Cal.  497;  58  Pac.  156;   62 
Pac.  111.     It  is  not  error  to  refuse  a  re- 
quested   instruction    upon    the    subject    of 
verbal  admissions,  which  goes  beyond  the 
rule    of   caution  prescribed   by   the   fourth 
subdivision    of   this   section,   and   includes 
matters    of    fact    rendering    it    erroneous. 
People  V.  Buckley,   143   Cal.  375;   77  Pac. 
169.     In    a    prosecution    for    murder,    it    is 
not   error   to  instruct   the  jury,   "that  the 
evidence    of   certain    witnesses   as   to   oral 
admissions  or  statements  of  defendant,  al- 
leged to  have  been  made  to  them,  should 
be  received  with  great  caution  and  viewed 
with    scrutiny,    and    that,    in    considering 
such  testimony,  you  should  take  into  con- 
sideration   the    surrounding    circumstances 
and    surrooindings    of    defendant,    and    the 
probability  or  improbability  of  his  having 
made   such    statements":    such   instruction, 
even    if    erroneous,    is    not    prejudicial    to 
the    defendant,    whether    applying    to    ad- 
missions   made    by    him    to    officers    after 
his  arrest  and  placed  in  evidence  through 
their  testimony,  or  to  some  statement  he 
had  previously  made,   and  upon   which  he 
relies   to   aid   his   defense.    People   v.   Hill, 
1  Cal.  App.  414;  82  Pac.  398.     An  instruc- 
tion   upon    the    subject    of    verbal    admis- 
sions, which   relates   to  verbal  admissions 
of  a  party  to  the  suit,  conceding  it  to  be 
erroneous  as  invading  the  province  of  the 
jury,  is  not  ground   of  reversal,  where  it 
seeks  to  lessen  the  weight,  of  the  admis- 


sions, and  cannot  prejudice  the  party  mak- 
ing them.  Baker  v.  Borello,  136  Cal.  160; 
68  Pac.  591. 

Preponderance  of  evidence.     An  instruc- 
tion that  the  burden  of  proof  is  upon  the 
plaintiff  throughout  the  case  to  show  neg- 
ligence by  a  preponderance  of  evidence,  is 
not   in    conflict   with   an    instruction    that 
the    mere    fact    of    the    happening   of   the 
accident  was  prima  facie  evidence  of  neg- 
ligence:    the    presumption    of    negligence 
arising    from    the    proof    of    the   accident, 
and   the   circumstances   surrounding   it,   is 
itself    evidence    to    establish    the    fact    of 
negligence,   which    the    plaintiff   is   bound 
to  prove,  and  does  not  change  the  burden 
of  proof;    it   still   remains   the   law,   that, 
upon  the  whole  evidence,  the  plaintiff  must 
have    the    preponderance    of    evidence,    iu 
order   to    succeed.    Kahn   v.   Triest-Rosen- 
berg  Cap  Co.,   139   Cal.   340;   73  Pac.   164. 
When  a  matter  is  proved  to  the  satisfac- 
tion  of   the   jury   by   a   preponderance   of 
the  evidence,  then  it  can  be  affirmed  that 
they   are  convinced   of  its  truth;   and  be- 
ing' thus  convinced  of  its  truth,  they  cau 
base  a  verdict  on  it.    Treadwell  v.  Whit- 
tier,   80  Cal.  574;    13  Am.  St.  Rep.   175;   5 
L.  R.  A.  498;  22  Pac.  266.     Whatever  may 
be  the  meaning  of  §  1835,  ante,  providing 
that  evidence  is  deemed  satisfactory  which 
ordinarily  produces  moral  certainty  or  con- 
viction in  an  unprejudiced  mind,  and  that 
such  evidence  alone  will  justify  a  verdict, 
and  evidence  less  than  this  is  denominated 
slight    evidence,    that    section    is    clearly 
modified   by   the   fifth   subdivision   of  this 
section,  which  provides  that,  in  civil  cases, 
when    the    evidence    is   contradictory,    the 
decision   must   be   made   according   to   the 
preponderance     of     evidence;     and     it     is 
settled   law,   that   where,   in   such   a   case, 
the  evidence  on  an  issue  of  fact  is  fairly 
and   substantially   conflicting,   the   finding 
of  the  trial  court  must  stand.    Parker   v. 
Gregg,   136  Cal.  413;   69  Pac.  22.     It  may 
require  more  evidence  to  overthrow  a  pre- 
sumption  that   one   has  not   committed    an 
affirmative    or   positive    and    active    fraud, 
than    that    he    has    not    denied    an    honest 
debt;    but    such    a    difference    should    be 
called  to  the  attention  of  the  jury  in  lan- 
guage of  careful  discrimination,  lest  they 
should   be   led   to   the   belief   that   a   mere 
preponderance  of  evidence  will  not  justify 
a  verdict  of  guilty  of  fraud  in  a  civil  case. 
Bullard  v.  His  Creditors,  56  Cal.  600.     Con- 
tributory   negligence    is    a    matter    of    de- 
fense,  to   be   proved   affirmatively   by   the 
defendant;   hence,   the  burden  of  proof  is 
upon  him.     Schneider  v.  Market  Street  Ry. 
Co.,  134  Cal.  482;  66  Pac.  734.     Where,  in 
an  action  for  slanderous  words,  in  which 
a   crime    is   imputed   to   the   plaintiff,   the 
defendant  justifies  on  the  ground  that  such 
words  were  true,  he  must  prove  the  plain- 
tiff guilty  of  the  crime  imputed,  by  testi- 
mony sufficient  to  convict  of  the  crime  on 
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a  criminal  trial.  Merk  v.  Gelzliaeuser.  50 
Cal.  631.  It  is  incumbent  upon  a  party 
claiming  that  a  trust  exists  in  his  favor, 
to  establish  the  fact  by  clear,  convincing, 
and  unambiguous  testimony;  the  presump- 
tion that  the  person  in  whose  name  the 
legal  title  to  land  is  vested  is  the  absolute 
owner  thereof,  is  not  to  be  overcome  by 
surmise  or  conjecture,  or  by  an}^  evidence 
that  fails  to  afford  satisfactory  proof  of 
the  fact  to  the  tribunal  before  which  it 
is  presented.  Woodside  v.  Hewel,  109  Cal. 
481;  42  Pac.  152;  Plass  v.  Plass,  122  Cal. 
3;  54  Pac.  372. 

Instructions  as  to  preponderance  of  evi- 
dence. A  fact  proven  by  a  preponderance 
of  evidence  is  a  fact  satisfactorily  estab- 
lished: as  an  expressior,  "a  preponderance 
of  evidence"  is  equivalent  to  "satisfactory 
proof."  People  v.  Messersmith,  61  Cal.  246. 
A  preponderance  of  evidence  is  all  that 
is  required  to  establish  a  fact  necessary 
to  be  shown  in  a  civil  action  (Big  Three 
Mining  etc.  Co.  v.  Hamilton,  157  Cal.  130; 
137  Am.  St.  Eep.  118;  107  Pac.  301;  Ergo 
V.  Merced  Falls  Gas  etc.  Co.,  161  Cal.  334; 
41  L.  K.  A.  (N.  S.)  79;  119  Pac.  101;  People 
V.  Carantan,  11  Cal.  App.  561;  105  Pac. 
768;  Cooper  v.  Spring  Vallev  Water  Co., 
16  Cal.  App.  17;  116  Pac.  29S);  though  the 
result  thereof  imputes  a  crime.  Cooper 
V.  Spring  Valley  Water  Co.,  16  Cal.  App. 
17;  116  Pac.  298.  The  same  rule  that 
would  govern  a  court  with  respect  to  the 
weight  of  evidence  must  apply  in  like 
cases,  where  the  verdict  of  a  jury  is  but 
advisory:  if  the  evidence  is  required  to  be 
dear  and  convincing,  a  mere  preponder- 
ance of  evidence  is  not  sufficient.  Sweet- 
ser  V.  Dobbins,  2  Cal.  Unrep.  277;  3  Pac. 
116.  Where,  upon  the  contest  of  the  pro- 
bate of  a  will,  the  three  issues  of  mental 
unsoundness,  undue  influence,  and  fraud 
were  each  separately  submitted  to  the 
jury  at  the  request  of  the  contestant,  an 
instruction,  that  "the  burden  of  proving 
by  a  preponderance  of  evidence  that  the 
deceased  was  not  of  sound  mind,  and  that 
the  proposed  will  was  executed  by  reason 
of  undue  influence,  or  that  the  will  was 
invalid  for  any  reason,  rests  upon  the  con- 
testant," is  not  to  be  construed  as  requir- 
ing a  preponderance  of  evidence  upon  two 
of  these  issues  conjunctively,  but  only 
upon  each  of  them  separately,  and  the 
jury  could  not  be  misled  by  the  form  of 
the  instruction.  Estate  of  Black,  132  Cal. 
392;  64  Pac.  695.  The  defendant  in  an 
action  to  recover  damages  for  personal  in- 
juries is  not  entitled  to  have  the  jury 
instructed  that  his  fault  or  negligence 
must  be  established  to  a  moral  certainty, 
where  they  are  already  told  by  the  court, 
"that  plaintiff,  in  order  to  recover  in  this 
action,  must  prove  to  your  satisfaction 
that  defendant  has  been  guilty  of  some 
fault   or  negligence,   and   must   also   prove 


what  that  fault  was,  and  this  plaintiff 
must  do  by  a  preponderance  of  evidence": 
the  effect  of  this  instruction  is  the  same 
as  if  the  jury  were  instructed  that  they 
must  be  convinced  by  the  evidence  to  a 
moral  certainty.  Treadwell  v.  Whittier,  80 
Cal.  574;  13  Am.  St.  Eep.  175;  5  L.  R.  A. 
498;  22  Pac.  266.  Where,  in  an  action 
for  legal  services,  the  defendant  pleaded 
a  special  contract,  that  if  the  plaintiff 
were  not  successful  in  the  action,  he  was 
not  to  make  any  charge  nor  receive  any 
compensation,  the  court  properly  instructed 
the  jury,  that  the  burden  was  on  the  de- 
fendant to  prove  the  special  contract  al- 
leged, and  that  unless  he  established  it  by 
a  preponderance  of  evidence,  his  defense 
failed.  Cusick  v.  Boyne,  1  Cal.  App.  643; 
82  Pac.  985. 

Erroneous  instructions  as  to  preponder- 
ance of  evidence.  An  instruction,  in  a 
civil  case,  which  conveys  to  the  mind  of 
the  jury  the  idea  that  they  are  not  au- 
thorized to  find  fraud  upon  a  simple  pre- 
ponderance of  evidence,  is  erroneous.  Bul- 
lard  v.  His  Creditors,  56  Cal.  600;  and  see 
Ford  V.  Chambers,  19  Cal.  143.  It  is  error 
to  tell  the  jury  in  a  civil  case,  that  there 
must  be  evidence  sufficient  "to  convince 
their  minds"  of  any  fact  necessary  to  be 
shown  by  either  party:  the  weight  of  evi- 
dence or  preponderance  of  probability  is 
sufficient  to  establish  a  fact  in  a  civil  case. 
Murphy  v.  Waterhouse,  113  Cal.  467;  54 
Am.  St.  Eep.  365;  45  Pac.  866.  Where 
there  is  an  issue  of  fact  to  be  determined 
from  the  evidence,  under  proper  instruc- 
tions from  the  court  as  to  the  law,  it  is 
error  for  the  court  to  charge  the  jury  that 
the  plaintiff  is  entitled  to  recover;  but  if 
the  evidence  makes  the  case  so  clear  for 
the  plaintiff  that  a  verdict  for  the  defend- 
ant would  be  contrary  to  the  evidence,  the 
error  is  immaterial.  Levitzkv  v.  Canning, 
33  Cal.  299. 

Proof  of  alibi.  In  a  criminal  proceed- 
ing, an  alibi,  in  order  to  be  efficacious  to 
the  defendant,  need  not  be  "satisfactorily 
proven,"  nor  established  to  the  satisfac- 
tion of  the  jury.  People  v.  Eoberts,  122 
Cal.  377;  55  Pac.  137;  and  see  People  v. 
Phipps,  39  Cal.  326. 

Instruction  as  to  alibi.  A  statement  in 
an  instruction  upon  the  subject  of  alibi, 
that  "such  a  defense  is  as  proper  and 
legitimate,  if  proved,  as  any  other  de- 
fense," is  not  strictly  correct:  an  alibi  is 
not  a  matter  of  defense,  and  the  words 
"if  proved,"  standing  alone,  would  be  mis- 
leading; but  where  such  statement  is  im- 
mediately followed  by  another,  that  if  the 
evidence  is  sufficient  to  raise  a  reason- 
able doubt  as  to  whether  the  defendant 
was  in  some  other  place  when  the  crime 
was  committed,  or  not  present  at  the  time 
and  place  of  its  commission,  they  should 
give    him    the    benefit    of   the    doubt,    and 
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acquit  him,  the  instruction,  as  a  whole,  is 
not  misleading.  People  v.  Winters,  125 
Cal.  325;  57  Pac.  1067. 

Insanity  as  defense,  proof  required. 
Where  a  person  accused  of  crime  relies 
on  the  defense  of  insanity,  he  is  bound  to 
establish  it  by  such  a  preponderance  of 
evidence,  that,  if  the  question  were  sub- 
mitted to  a  jury  in  a  civil  case,  they 
would  find  him  insane:  insanity,  like  any 
other  affirmative  defense  relied  on  by  a 
defendant  in  a  criminal  case,  must  be 
proven  to  the  satisfaction  of  the  jury. 
People  V.  Messersmith,  61  Cal.  246.  A  re- 
quested instruction,  that  if  the  jury  "have 
a  reasonable  doubt  of  the  sanity  of  the 
defendant  at  the  time  of  the  commission 
of  the  homicide,  they  must  acquit  him," 
is  properly  refused:  a  reasonable  doubt  as 
to  the  sanity  of  the  defendant  is  not  suffi- 
cient to  warrant  an  acquittal.  People  v. 
Barthleman,  120  Cal.  7;  52  Pac.  112.  The 
doctrine  of  reasonable  doubt  does  not  ap- 
ply to  the  question  of  the  insanity  of  the 
defendant  in  a  trial  for  murder;  but  the 
burden  is  on  the  defendant  to  show  by  a 
preponderance  of  evidence  that  he  was  in- 
sane at  the  time  of  the  alleged  homicide. 
People  V.  W^ard,  105  Cal.  335;  38  Pac.  945. 
An  instruction  in  a  trial  for  murder,  that 
"this  defendant  is  presumed  to  be  sane, 
until  the  contrary  is  shown;  and  a  doubt 
upon  this  question  alone  should  not  ac- 
quit, for  insanity  is  an  affirmative  proposi- 
tion, and  should  be  made  to  appear  beyond 
any  reasonable  doubt,"  is  erroneous  as  to 
the  amount  of  proof  required  to  rebut  the 
presumption:  in  a  criminal  case,  if  the 
defendant  relies  upon  insanity  as  a  de- 
fense, proof  beyond  a  reasonable  doubt  is 
not  required,  but  the  burden  of  proof  is 
cast  upon  him.  People  v.  Coffman,  24  Cal. 
230. 

Error  in  instructing  as  to  burden  of 
proof,  where  defense  is  insanity.  Where, 
in  a  prosecution  for  assault  with  a  deadly 
weapon,  the  theory  of  the  defense  is,  that 
the  defendant  was  unconscious  of  the  act, 
from  the  dual  effects  of  liquor  and  epi- 
lepsy, it  is  not  prejudicial  error  to  in- 
struct the  jury  that  the  burden  of  proof 
is  on  the  defendant,  where  the  defense 
of  insanity  is  relied  upon:  the  jury  could 
not  be  misled;  and  the  rule  as  to  the  bur- 
den of  proof  is  correctly  stated,  whether 
applied  to  insanity  or  unconsciousness  as  a 
defense.  People  v.  Nihell,  144  Cal.  200;  77 
Pac.  916. 

Eeasonable  doubt  defined.  The  language 
of  Mr.  Chief  .Justice  Shaw  in  Common- 
wealth V.  Webster,  5  Cush.  320,  52  Am. 
Dec.  711,  is  probably  the  most  satisfactory 
definition  ever  given  to  the  words  "reason- 
able doubt,"  in  any  case  known  to  criminal 
jurisprudence.  People  v.  Strong,  30  Cal. 
151.  For  the  court  to  tell  the  jury  that 
a  reasonable  doubt  is  a  fair  doubt,  is  to 
give  an  explanation  that  does  not  explain. 


People  v.  Hubert,  119  Cal.  216;  63  Am.  St. 
Rep.  72;  51  Pac.  329.  "The  definition — 
or  rather  the  description — of  'reasonable 
doubt'  given  by  Mr.  Chief  Justice  Shaw  in 
the  Webster  case  has  been  adopted  by  this 
court,  and  by  nearly  all  American  courts, 
as  a  statement  of  that  mental  condition 
sufficiently  accurate;  therefore,  where  a 
nisi  prius  court  had  given  the  language 
used  by  Chief  Justice  Shaw,  and  had  con- 
fined itself  to  such  language,  we  should 
be  slow  to  reverse  the  case,  although  other 
instructions  upon  the  subject,  not  objec- 
tionable, had  been  asked  by  the  defend- 
ant and  had  been  refused."  People  v. 
Kernaghan,  72  Cal.  609;  14  Pac.  566;  Peo- 
ple V.  Paulsen,  115  Cal.  6;  46  Pac.  734; 
and  see  People  v.  Chun  Heong,  86  Cal.  329; 
24  Pac.  1021.  Where  the  court  charged 
the  jury,  in  the  words  of  Chief  Justice 
Shaw  in  the  Webster  ease,  that  "a  reason- 
able doubt  is  that  state  of  the  case,  which, 
after  the  entire  comparison  and  considera- 
tion of  all  the  evidence,  leaves  the  minds 
of  jurors  in  that  condition  that  they  can- 
not say  they  feel  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the 
charge,  ...  a  certainty  that  convinces 
and  directs  the  understanding,  and  satis- 
fi.es  the  reason  and  judgment,  of  those  who 
are  bound  to  act  conscientiously  upon  it," 
the  criticism,  "that  a  reasonable  doubt  ob- 
viously is  not  a  'state  of  the  ease,'  but, 
on  the  other  hand,  is  rather  a  condition 
of  the  mind,"  is  not  maintainable.  People 
V.  Lewandowski,  143  Cal.  574;  77  Pac.  467. 
Where  the  court,  as  a  part  of  the  defini- 
tion of  "reasonable  doubt,"  said,  "But  by 
a  reasonable  doubt  is  not  meant  every  pos- 
sible or  fanciful  conjecture  that  may  be 
suggested:  everything  relating  to  human 
affairs,  and  depending  upon  moral  evi- 
dence, is  open  to  some  possible  doubt  or 
fanciful  conjecture,"  and  in  the  next  sen- 
tence gives  substantially  the  definition  of 
"reasonable  doubt"  as  stated  by  Mr.  Chief 
Justice  Shaw  in  the  W^ebster  case,  the  defi- 
nition complies,  in  substance,  with  that 
laid  down  by  the  appellate  court  in  numer- 
ous cases.  People  v.  Davis,  135  Cal.  162; 
67  Pac.  59.  It  is  not  the  best  definition 
of  "reasonable  doubt"  to  say  that  it  is 
"such  a  state  of  mind  as  would  influence 
a  reasonable  man  to  one  course  of  action 
in  preference  to  another  in  the  important 
affairs  of  life":  the  definition  given  by  Mr. 
Chief  Justice  Shaw  in  ihe  Webster  case 
is  better.   People  v.  Ashe,  44  Cal.  2S8. 

Guilt  must  be  established  beyond  a  rea- 
sonable doubt.  In  criminal  cases,  guilt 
must  be  established  beyond  a  reasonable 
doubt  (People  v.  Wong  Sang  Lung,  3  Cal. 
App.  221;  84  Pac.  843;  Cooper  v.  Spring 
Valley  Water  Co.,  16  Cal.  App.  17;  116 
Pac.  298) ;  and  the  jury  must  be  satisfied 
beyond  a  reasonable  doubt  that  every  fact 
essential  to  constitute  the  offense  charged 
has  been  proved.    People  v.  Morino,  53  Cal. 
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67.  The  law  requires  only  a  belief,  in  the 
minds  of  the  jury,  to  that  degree  of  moral 
certainty  which  excludes  all  reasonable 
doubt  of  the  guilt  of  the  accused.  People 
V.  Smith,  105  Cal.  676;  39  Pac.  38.  Where 
the  jury  are  convinced  of  the  existence  of 
a  fact,  to  a  moral  certainty,  and  beyond 
a  reasonable  doubt,  they  are  "entirely  sat- 
isfied" that  the  fact  exists:  nothing  less 
than  this  degree  of  moral  certainty  jus- 
tifies a  conviction.  People  v.  Phipps,  39 
Cal.  326.  To  justify  a  conviction,  the 
jury  must  be  satisfied  beyond  a  reason- 
able doubt  of  the  existence  of  every  fact 
necessary  to  constitute  the  offense,  and  to 
identify  the  defendant  as  the  perpetra- 
tor. People  V.  Jones,  123  Cal.  65;  55  Pac. 
698.  Where  independent  facts  and  cir- 
cumstances are  relied  upon  to  identify  the 
accused  as  the  person  who  committed  the 
offense  charged,  each  essential  indepen- 
dent fact  in  the  chain  or  series  of  facts 
relied  upon  to  create  a  presumption  of 
guilt  must  be  established  to  a  moral  cer- 
tainty or  beyond  a  reasonable  doubt. 
People  V.  Phipps,  39  Cal.  326. 

Instructions  as  to  reasonable  doubt.  An 
instruction  to  the  jury  in  a  criminal  pro- 
ceeding, that  "if  one  set  or  chain  of  cir- 
cumstances leads  to  two  opposing  conclu- 
sions, one  or  the  other  of  such  conclusions 
must  be  wrong;  and  therefore  if,  in  such 
a  case,  you  have  any  reasonable  doubt  as 
to  which  of  said  conclusions  the  chain 
of  circumstances  leads,  a  reasonable  doubt 
would  be  thereby  created,  and  you  should 
give  the  defendant  the  benefit  of  the 
doubt,  and  acquit  him," — states  the  law 
correctly.  People  v.  Dolan,  96  Cal.  315;  31 
Pac.  107.  Where,  in  a  prosecution  for 
forgery  in  raising  a  check,  there  is  no 
theory  on  which  the  defendant  could  be 
convicted  if  the  check  was  not  raised  as 
charged,  a  requested  instruction,  to  the 
effect  that  if  the  jury  entertain  a  reason- 
able doubt  as  to  whether  the  check  in 
question  had  been  raised,  it  would  be  their 
duty  to  acquit,  is  correct,  and  should  be 
given.  People  v.  Dole,  122  Cal.  486;  68 
Am.  St.  Rep.  50;  55  Pac.  581.  A  requested 
instruction,  that  "if,  after  a  consideration 
of  the  whole  case,  any  juror  should  enter- 
tain a  reasonable  doubt  of  the  guilt  of 
the  defendant,  it  is  the  duty  of  such  juror, 
so  entertaining  such  doubt,  not  to  vote 
for  a  verdict  of  guilty,  nor  to  be  influ- 
enced in  so  voting  for  the  single  reason 
that  a  majority  of  the  jury  should  be  in 
favor  of  a  verdict  of  guilty," — is  a  correct 
statement  of  the  duty  of  a  juror,  and 
should  be  given  (People  v.  Dole,  122  Cal. 
486;  68  Am.  St.  Rep.  50;  55  Pac.  581);  but 
the  refusal  of  such  an  instruction  is  harm- 
less, where  the  court  instructed  the  jury 
that  they  must  determine  the  case  accord- 
ing to  the  evidence,  and  that  no  juror 
could  conscientiously  base  his  verdict  upon 
any    other    consideration,    and    repeatedly 


and  correctly  instructed  them  upon  the 
law  of  reasonable  doubt.  People  v.  Perry, 
144  Cal.  748;  78  Pac.  284.  Where  the  evi- 
dence against  the  accused  is  entirely  cir- 
cumstantial, and  is  conflicting  in  relation 
to  a  material  fact  going  to  make  up  the 
chain  of  circumstances,  an  instruction  to 
the  effect  that  "if  the  jury  entertain  a  rea- 
sonable doubt  as  to  the  existence  of  such 
fact,  the  defendant  must  be  acquitted,"  is 
pertinent  and  appropriate,  and  should  be 
given.  People  v.  Phipps,  39  Cal.  326.  It 
is  proper  for  a  court,  and  (if  asked,  at 
least)  it  is  its  duty,  to  call  the  attention 
of  the  jury  to  the  difference  between  the 
character  of  evidence  which  would  war- 
rant a  verdict  in  a  civil  case,  and  that 
which  would  warrant  a  verdict  in  a  crimi- 
nal case;  and  to  tell  them,  that,  while  a 
preponderance  of  evidence  would  be  sufii- 
cient  in  the  former,  it  would  not  be  so 
in  the  latter,  which  requires  proof  beyond 
a  reasonable  doubt.  People  v.  Lenon,  79 
Cal.  625;  21  Pac.  967.  Where,  in  a  trial 
for  murder,  the  defendant  admits  the  kill- 
ing and  claims  self-defense,  it  is  proper 
for  the  court  to  read,  as  part  of  its  charge, 
§  1105  of  the  Penal  Code,  which  clearly 
contemplates  that,  in  case  the  homicide  is 
proved  or  admitted,  the  burden  is  upon 
the  defendant  to  prove  circumstances  of 
mitigation,  or  that  justify  or  excuse  it, 
unless  the  proof  on  the  part  of  the  prosecu- 
tion tends  to  show  that  the  crime  com- 
mitted amounts  only  to  manslaughter,  or 
was  justifiable  or  excusable,  the  court  hav- 
ing elsewhere,  in  its  charge,  told  the  jury 
that  the  law  does  not  require  the  defend- 
ant to  establish  his  defense  beyond  a  rea- 
sonable doubt,  or  even  by  a  preponderance 
of  evidence,  but  that  if  the  evidence  was 
such  as  to  create,  in  the  minds  of  the 
jurors,  a  reasonable  doubt  as  to  the  guilt 
of  the  defendant,  they  should  acquit  him. 
People  V.  Richards,  1  Cal.  App.  566;  82 
Pac.  691.  A  clause  in  an  instruction  on 
the  question  of  reasonable  doubt  is  prop- 
erly stricken  out,  where  it  adds  nothing  to 
the  value  of  the  rule,  but,  as  expressed, 
renders  doubtful  of  comprehension  the 
rule,  which  is  clearly  stated  in  the  re- 
maining portion.  People  v.  Ammerman, 
118  Cal.  23;  50  Pac.  15.  A  requested  in- 
struction as  to  the  identity  of  the  de- 
fendant in  a  criminal  case,  from  which 
the  court  struck  out  a  statement  that  the 
jury  were  not  bound  to  believe  that  the 
witnesses  were  able  to  identify  the  de- 
fendant with  certainty  because  they  swore 
positively  to  his  identity,  was  not  modi- 
fied prejudicially,  where  the  jury  were  in- 
structed that,  to  justify  a  conviction  of 
the  defendant,  his  identity  must  be  proved 
beyond  a  reasonable  doubt,  and  that  if 
there  was  a  reasonable  doubt  as  to  the 
ability  of  the  witnesses  to  identify  him 
as  the  guilty  person,  they  should  acquit 
him.    People  v.  Sing  Yow,  145   Cal.   1;   7S 
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Pac.    235.     An   instruction    upon    the    sub- 
ject of  reasonable  doubt  is  properly  modi- 
fied  by    striking    out   a    clause    giving   to 
the    defendant   the    benefit    of    any    doubt 
created   by   the  argument   of  counsel:   the 
court    cannot    submit    a    case    to    the    jury 
upon    the    relative    strength    of    the    argu- 
ment of  the  respective  counsel.    People  v. 
Ammerman,   118  Cal.  23;   50  Pac.  15.     An 
instruction  to  the  jury  in  a  criminal  case, 
that    "the    law    does    not    require    demon- 
stration, in  evidence,  to  establish  a  fact, 
that    is,    such    a    degree    of    truth    as,    ex- 
cluding the  probability  of  error,  produces 
absolute   certainty,   because   such  proof  is 
rarely  possible;    moral   certainty,   only,  is 
required," — is  somewhat  confused:  if  "the 
probability"  of  error  need  not  be  excluded, 
then    evidence    is    sufficient,    although    it 
leaves  error  probable;  this  hardly  amounts 
to    moral    certainty,    or    proof    beyond    a 
reasonable   doubt;    the   word   "possibility" 
would  be  better,  in  this  connection.    Peo- 
ple   V.    Dye,    75    Cal.    108;    16    Pac.    537. 
"Whenever    a   judge   undertakes,    in    elab- 
orate  language,   to   tell   a  juror   when  his 
mind  would  be  in  a  legal  state  of  reason- 
able  doubt,  he  enters  upon  a  wide  waste 
of    mental    philosophy,    where    landmarks 
are   soon    lost   in   fog,   and  he   is   very   apt 
to   have   a  collision   with  the  metaphysics 
of   some   other   court,   which    results   in   a 
wreck  of  the  judgment."    People  v.  Lenon, 
79    Cal.    625;    21    Pac.    967.     An    instruc- 
tion,   requested    by    the    defendant    in    a 
criminal  proceeding,  on  the  subject  of  rea- 
sonable   doubt    and    burden    of    proof,    m 
the   language   of   Mr.   Chief   Justice   Shaw 
in  Commonwealth  v.  Webster,  5  Cush.  29-3, 
52   Am.   Dec.   711,   is  not   materially   wea- 
kened   because    the    part    thereof    on    the 
subject  of  the  burden  of  proof  is  omitted 
as  iaeing  elsewhere  given  and  repeated  in 
the   charge   of  the  court.    People   v.   Nun- 
ley,    142    Cal.    105;    75    Pac.    676.     Where 
the'  court,   in   its  instructions,   had,  many 
times,   told   the   jury   that   the   burden   of 
proof    rested    upon    the    prosecution,    and 
that   every   material   fact   must   be   estab- 
lished by  the  prosecution,  to  the  satisfac- 
tion   of*  the    jury,    beyond    a    reasonable 
doubt,  the  jury  are  not  told  that  the   de- 
fendant has  had  cast  upon  him  the  burden 
of  proving  his  innocence  by  a  preponder- 
ance of  evidence,  by  the  further  statement 
of    the    court,   that    "if    I   understand   the 
testimony  for  the  defendant,  it  is,  simply, 
that  he   was  not  there,  and  did  not  know 
anvthing  about  it,  and  of  course  had  noth- 
ing to   do   with   it;   that  is   what,   in   law, 
is  called  an  alibi,  and  he  is  not  required 
to    establish     that    beyond    a    reasonable 
doubt,  but  mav  establish  it  by  a  prepon- 
derance of  testimony."    People  v.  Lee  Sare 
Bo,  72  Cal.  628;  U  Pac.  310. 

Erroneous  instructions  as  to  reasonable 
don'ot.      In    order    to    convict    a    defendant 
charged  with  crime,  the  facts  proven  must 
2  Fair. — 132 


not  onlv  be  consistent  with  the  hypothesis 
of    guiU,   but    inconsistent   with   any    rea- 
sonable hvpothesis  of  his  innocence;   and 
an  instruction  upon  the  subject  of  reason- 
able  doubt,  after   telling  the   jury  that  a 
mere    preponderance    of    evidence    is    not 
suflBcient,   that,  "on  the  other  hand,  it  is 
not    required    that    the    inculpatory    facts 
shall   be  incompatible  with  the  innocence 
of   the   accused,"   is   erroneous.    People   v. 
Gosset,  93  Cal.  641;  29  Pac.  246.     An  in- 
struction to  the   jury   in   a  criminal  case, 
defining    "reasonable    doubt"    as    "such    a 
doubt  as  would   induce   a  man  of  reason- 
able firmness  and  judgment  to  act  upon  it 
in    matters   of   importance   to   himselif,      is 
erroneous.     People    v.    Bemmerly,    87    Cal. 
117;    25    Pac.    266.     An    instruction    in    a 
criminal  proceeding,  in  substance,  that  the 
good   character   of  the   prisoner  is   not   to 
be   considered   by   the  jury   as  tending  to 
raise  a  reasonable  doubt  of  his  guilt,  nor 
considered    at    all.    unless    the    other    evi- 
dence in  the  case,  regarded  by  itselt,  lett 
a  doubt  upon  their  minds  as  to  his  guilt 
of  the  charge,  is  erroneous:  the  good  char- 
acter of  the  prisoner,  when  proven,  is  it- 
self a  fact  in  the  case;  it  is  a  circumstance 
tending,   in    a    greater    or   less   degree,    to 
establish  his  innocence,  and  it  is  not  to  be 
put  aside  bv  the  jury,  in  order  to  ascer 
tain  if  the  other  facts  and  circumstances, 
considered    by    themselves,    do    not    estab- 
lish his  guilt  bevond  a  reasonable  doubt. 
People  V.  Ashe,  44  Cal.  288;  and  see  People 
V.    Bell,    49    Cal.    485.     It   is    error   to    in- 
struct  the   jury   in   a   criminal   case,   that 
the  defendant  is  entitled  to  an  acquittal, 
"unless  they  seriously  believe  he  is  guilty, 
such   qualifying  clause  being  too  ambigu- 
ous, doubtful,  and  uncertain  in  its  import 
to  be  clearlv  consistent  with  the  rule,  that 
the  evidence  must  satisfy  the  jury  of  the 
guilt    of    the    defendant    to    a    moral    cer- 
tainty,   and    bevond    a    reasonable    doubt. 
People   V.   Ferry,   84   Cal.   31;   24   Pac.   33 
An  instruction  to   the  jury  in  a  criminal 
case,    that    they    must    convict,    althougH 
they   may   not   be   entirely   satisfied   trom 
the   evidence   that   the  defendant,   and   no 
other   or   different   person,   committed   the 
offense,  is  erroneous:  no  conviction  can  be 
had    unless   the   jury    is   entirely    satisfied 
from   the   evidence   that  the   defendant   is 
guiltv.     People    v.    Phipps,    39    Cal.    326 
Where  a  person  is  killed  by  a  bullet  fired 
from   a   pistol,   and   two   persons,   each   at 
the  same  time,  fire  loaded  pistols  at  him, 
and   one   of   the   persons   who   fired   is   on 
trial  for  murder,  and  there  is  no  evidence 
of  a   conspiracy  between  the  two   persons 
who  fired,  it  is  error  for  the  court  to  in- 
struct  the   jury,   in    effect,   that,    notwith- 
standing they  may  entertain  a  reasonable 
doubt    whether    the    defendant    fired    the 
fatal  shot,  they  must  nevertheless  convict 
him.    People   v.   Woody,  45   Cal.   289.     An 
instruction  to  the  jury  in  a  criminal  case, 
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that  "you  are  not  legally  bound  to  acquit 
the  defendant  because  you  may  not  be 
entirely  satisfied  that  the  dt>fendant,  and 
no  other  person,  committed  the  alleged 
offense,"  is  erroneous.  People  v.  Brown, 
56  Cal.  405;  People  v.  Brown,  59  Cal.  345. 
An  instruction  in  a  criminal  case,  that  "if 
the  evidence  is  such  that  a  man  of  pru- 
dence would  act  upon  it  in  his  own  affairs 
of  the  greatest  importance,  then  there  can- 
not remain  a  reasonable  doubt,  within  the 
meaning  of  the  law,"  is  erroneous,  as  re- 
quiring nothing  more  than  a  mere  pre- 
ponderance of  evidence  to  work  a  convic- 
tion of  the  prisoner.  People  v.  Ah  Sing, 
51  Cal.  372.  An  instruction  in  a  criminal 
proceeding,  that  it  is  their  duty  to  con- 
vict if  they  should  "be  satisfied  of  the 
guilt  of  the  defendant,  to  such  a  moral 
certainty  as  would  influence  the  minds  of 
the  jury  in  the  important  affairs  of  life," 
is  evidently  erroneous:  the  judgment  of 
a  reasonable  man,  in  the  ordinary  affairs 
of  life,  is  influenced  and  controlled  by  the 
preponderance  of  evidence;  juries  are  in- 
structed, and  permitted,  to  apply  the  same 
rule  to  the  determination  of  civil  actions, 
involving  rights  of  property  only;  but  in 
the  decision  of  a  criminal  case,  involving 
life  or  liberty,  something  further  is  re- 
quired: there  must  be  more  than  a  pre- 
ponderance of  evidence;  there  must  be  in 
the  minds  of  the  jury  an  abiding  convic- 
tion, to  a  moral  certainty,  of  the  truth  of 
the  charge,  derived  from  a  comparison  and 
consideration  of  the  evidence;  they  must 
be  entirely  satisfied  of  the  guilt  of  the 
accused.  People  v.  Brannon,  47  Cal.  96. 
An  instruction,  in  a  criminal  proceeding, 
that  the  jury  must  be  satisfied,  from  the 
evidence,  of  the  defendant's  guilt,  to  a 
moral  certainty,  and  beyond  a  reasonable 
doubt,  although  they  may  not  be  entirely 
satisfied  that  the  defendant,  and  no  other 
or  different  person,  committed  the  alleged 
offense,  is  erroneous:  anything  short  of 
entire  satisfaction,  on  the  part  of  the  jury, 
of  the  truth  of  the  charge,  necessarily  im- 
[ilies,  in  case  of  conviction,  that,  in  their 
opinion,  the  charge  is  sustained  by  a  mere 
preponderance  of  evidence;  a  mere  pre- 
I)onderance  of  evidence  is  not  sufficient 
for  a  conviction,  and,  on  the  other  hand, 
it  is  not  required  that  the  inculpatory 
facts  shall  be  absolutely  incompatible  with 
the  innocence  of  the  accused;  the  true 
medium  is,  that  the  evidence  shall  satisfy 
the  jury,  to  a  moral  certainty,  and  beyond 
a  reasonable  doubt, — that  they  shall  be  en- 
tirely satisfied, — of  the  guilt  of  the  ac- 
cused. People  v.  Padillia,  42  Cal.  535; 
People  v.  Kerrick,  52  Cal.  446;  Peoy)le  v. 
Brown,  56  Cal.  405;  People  v.  Carillo,  70 
Cal.  643;  11  Pac.  840.  It  is  erroneous  to 
instruct  the  jury,  that  "the  prosecution 
in  a  criminal  case  is  bound  to  make  out 
its  case  beyond  a  reasonable  doubt:  a 
mere    preponderance    of    testimony   is   not 


sufficient;  a  preponderance  of  testimony  is 
sufficient,  as  I  understand  the  decisions  of 
the  supreme  court,  to  make  out  the  inno- 
cence of  the  defendant":  such  has  been 
held  to  be  the  rule  in  the  single  case  of 
homicide;  but  as  to  other  crimes  a  differ- 
ent rule  exists;  it  is  a  cardinal  rule  in 
criminal  cases,  that  the  burden  of  proof 
rests  on  the  prosecution;  it  would  mani- 
festly be  shifting  this  burden  from  the 
prosecution  to  the  defendant,  to  require 
the  latter  to  establish  his  defense  by  a 
preponderance  of  evidence,  and  would  de- 
prive him  of  the  doctrine  of  a  reasonable 
doubt,  to  the  benefit  of  which  he  is  justly 
and  everywhere  held  entitled.  People  v. 
Cheong  Foon  Ark,  61  Cal.  527.  Where,  in 
a  trial  for  murder,  the  court  has  given  a 
full  and  correct  instruction  upon  the  sub- 
ject of  reasonable  doubt,  it  is  not  errone- 
ous, nor  objectionable  as  being  argumen- 
tative in  form,  to  instruct  the  jury,  "that 
the  doubt  which  acquits  a  defendant  on 
trial  on  a  charge  of  crime  must  be  a  rea- 
sonable doubt  in  the  sense  mentioned,  and 
no  other."  People  v.  Winters,  125  Cal. 
325;  57  Pac.  1067.  An  instruction,  that 
"if  the  jury  are  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  committed  the  crime  charged 
against  him,  they  are  not  legally  bound  to 
acquit  him  because  they  may  not  be  en- 
tirely satisfied  that  the  defendant,  and  no 
other  or  different  person,  committed  the 
alleged  offense,"  is  not  erroneous.  People 
V.  Cronin,  34  Cal.  191.  Where  proper  in- 
structions have  been  given  as  to  the  law  of 
reasonable  doubt,  as  applied  to  circum- 
stantial evidence,  it  is  not  error  to  instruct 
the  jury,  that  "if,  under  the  foregoing 
rules,  the  testimony  in  this  case  is  suffi- 
cient to  convince  you,  as  reasonable  men, 
beyond  a  reasonable  doubt,  that  the  de- 
fendant did  commit  the  act  charged,  al- 
though the  act  may  be  surrounded,  in  a 
degree,  by  a  doubt,  then  I  charge  you  that 
it  is  your  duty  to  convict";  but  the  clause, 
"although  the  act  may  be  surrounded,  in  a 
degree,  by  a  doubt,"  should  have  been 
omitted  as  meaningless.  People  v.  Olsen, 
1  Cal.  App.  17;  81  Pac.  676.  It  is  not  error, 
in  a  trial  for  murder,  to  instruct  the  jury, 
that  "if  they  believed  from  the  evidence 
introduced  in  justification  that  there  is  a 
reasonable  doubt  whether  or  not  the 
prisoner  committed  the  act  under  a  reason- 
able apprehension  of  impending  danger 
and  in  self-defense,  they  must  give  the 
prisoner  the  benefit  of  such  doubt,  and 
must  find  him  not  guilty":  it  directs  the 
attention  of  the  jury  exclusively  to  the 
evidence  of  justification  adduced  by  the 
defendant's  witnesses;  and  a  reasonable 
doubt  is  insufficient  to  determine  the  guilt 
or  innocence  of  the  prisoner.  People  v. 
Milgate,  5  Cal.  127.  An  instruction,  that 
"it  is  not  a  matter  of  the  number  of  wit- 
nesses,   but    the    preponderance,    and    you 
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may,  if  vou  retain  a  reasonable  doubt,  give 
the  defendant  the  benefit  of  it,"  although 
not  specially  clear  and  perspicuous,  is  not 
erroneous:  the  jury  must  have  understood 
it   as   importing  that   the   number   of   wit- 
nesses on  either  side  was  of  no  controlling 
force,  but  that  the  preponderance  of  evi- 
dence must  show  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt,  else_they 
must  acquit.   People  v.  Christensen,  So  Cal. 
568-  24  Pac.  8SS.    It  is  not  error,  in  a  trial 
for  'murder,  to  read  to  the  jury   §  1105  of 
the  Penal  Code,  as  to  the  burden  upon  the 
defendant    of    proving    circumstances    of 
mitigation  or  excuse,  where  other  instruc- 
tions   fully    and    clearly    insist    upon    the 
right  of  the  defendant  to  have,  in  every 
step  of  the  case,  all  reasonable  doubts  as 
to  his  guilt,  or  as  to  any  fact  essential  to 
show  guilt,  resolved  in  his  favor.   People  v. 
Hawes,  98  Cal.  648;   33  Pac.  791.     An  in- 
struction in  a  criminal  case,  that  "when  a 
defendant  undertakes  to  establish  an  alibi 
the  evidence  which  he  offers,  taken  with 
the   other  evidence   in   the   case,  must   ac- 
count for  him  during  the  whole  period,"  is 
not  erroneous,  in  ignoring  the  doctrine  ot 
reasonable  doubt,  if  the  other  portions  ot 
the  instructions  fully  cover  that  doctrine. 
People  V.  Worden,  113  Cal.  569;  45  Pac.  844. 
The  failure  of  the  court,  in  its  charge,  to 
define  the  term  "reasonable  doubt,"  is  not 
error   where  the  defendant  did  not  ask  tor 
such  definition.    People  v.  Christensen,  85 
Cal    568;  24  Pac.  888;  People  v.  Flynn,  /3 
Cal    511;  15  Pac.  102;  People  v.  Gray,  66 
Cal'   271-   5  Pac.  240.     And  see  People  v. 
Wn'liams,  32  Cal.  280. 

TiTisleading  instructions  as  to  reasonable 
doubt.     An    instruction    to   the   jury,   that 
"vour  minds  should  be  able  to  rest  reason- 
ablv  satisfied  of  the  guilt  of  the  defendant, 
before  a  verdict  of  that  character  is  given 
is     objectionable:   the     term     '-'reasonably 
satisfied"  might  be  understood  by  the  jury 
as  meaning  "satisfied  by  a  preponderance 
of    evidence."     People    v.    Kernaghan      -- 
Cal   609-  14  Pac.  566.    Where  the  court  has 
elsewhere  clearly  and  fully  instructed  the 
iurv  upon  the  question  of  reasonable  .loubt, 
and  the  degree  of  evidence  necessary  to  a 
ronviction,  they  could  not  be  misled  by  an 
instruction,  that  it  was  their  duty  to  con- 
vict if  the  testimony  is  sufficient  to  con- 
vince them,  "as  reasonable  men,  beyond  a 
reasonable  doubt,  that  the  defendant   did 
commit  the  act  charged,  although  the  fact 
may    be    surrounded,    in    a    degree,    by    a 
doubt":   the  doubt  last  referred  to  is  not  a 
"reasonable  doubt."   People  v.  Murphy,  14b 
Cal   50-^  •  SO  Pac.  709.    Where  the  court  in- 
structed' the   jury,   at  the   defendant's  re- 
quest, that  if  they  entertain  a  reasonable 
doubt    upon    any    single    fact    or    element 
necessary    to    constitute    the    crime,    it    is 
their    duty   to    acquit,   they    could    not   be 
misled   by   an    instruction   for   the   people, 


that  if  they  entertain  a  reasonable  doubt 
upon   any   material   fact  inconsistent  with 
the  defendant's  guilt,  they  should  acquit, 
which    was   objected    to    because    it    deals 
only    with    facts   which    are    inconsistent 
with    guilt,    but    does    not    include    facts 
which  are  consistent  with  guilt.    People  v. 
Waysman,   1  Cal.  App.  246;   81   Pac    1087. 
Where  the  court,  after  instructing  the  3ury 
correctly   upon   the   subject   of   reasonable 
doubt,    said,    "But    mere    probabilities    of 
innocence,  or  doubts,  however  reasonable, 
which  beset  some  minds  on  all  occasions 
should    not    prevent    such    a    verdict"    (of 
guilty),     this     instruction,     although   _  am- 
bio-uous,  could   not   have   misled   the  jury. 
Pe'ople  V.  Lee  Sare  Bo,  72  Cal.  623;  14  Pac. 
310.      Where    the    court,   after   giving   the 
usual   and  accepted   definition  of   "reason- 
able   doubt,"    stated    to    the    jury    that    a 
reasonable  doubt  "is  the  doubt  that  arises 
out   of    a   consideration   of   the    testimony; 
a  doubt  that  is  supported  by  reason,  and 
not  by  mere  conjecture  or  idle  supposition, 
irrespective  of  evidence  in  the  case,''  and 
that  they  were  to  be  "morally  satisfied,  be- 
yond a  reasonable  doubt,— not  wholly  satis- 
fied,   absolutely   satisfied,   and   beyond    all 
possible   doubt,— but   morally  satisfied   be- 
yond   all    reasonable    doubt,"    the    phrase, 
"not  wholly  satisfied,"  cannot  be  mislead- 
ing   in  the  context  in  which  it  occurs,  nor 
could    the    instruction    be    understood    as 
directing  the  jury  to  disregard  their  own 
judgment,   founded   upon   their  experience 
in  life.     People  v.  Ross,  115   Cal.  233;   46 
Pac.  1059. 

Refusal  of  instructions  as  to  reasonable 
doubt.      An   instruction   to   the   jury   ina 
criminal  case,  that  there  must  be  a  convic- 
tion in  their  minds,  so  perfect,  complete, 
and  unconditional  as  to  exclude  Ihe  possi- 
bility   of    a    doubt,    is    properly    refused. 
People  v.  Smith,  105  Cal.  67G;  39  Pac.  38. 
Where,  in  a  criminal  prosecution,  the  evi- 
dence  showed   that  two  other  persons  be- 
sides the  defendant  were  concerned  m  and 
aided    and    abetted   the    defendant    in    the 
commission  of  the  offense,  it  is  proper  to 
refuse    a    requested    instruction,    that    the 
prosecution  must  prove  beyond  all  reason- 
able doubt,  not  only  that  the  crime  charged 
was  committed,  but  also  that  the  defend- 
ant and  no  one  else,  committed  the  offense, 
and  that,  in  the  absence  of  such  proof,  the 
defendant   must   be   acquitted.      People   v. 
Roberts,  1  Cal.  App.  447;  82  Pac.  624.     A 
requested  instruction,  to  the  effect  that  it 
is   the   duty   of   each   juror   to   decide    the 
question  of  reasonable   doubt  for  himself, 
"and    not    to    compromise    or    sacrifice    his 
views  or  opinions  of  the  case  in  deference 
to    the    views    or    opinions    of    others,"    is 
proi>erly  refused:   the  jurors  should  not  be 
lectured  by  the  court  to  make  them  strong 
and  steadfast  in  their  individual  opinions, 
nor  should  they  be  exhorted  to  reach   an 


§2061 


EFFECT  OF  EVIDENCE. 


2100 


agreement;  while  "each  juror  must  decide 
the  matter  for  himself,"  yet  he  should  do 
so  only  after  a  consideration  of  the  case 
with  his  fellow-jurors,  and  he  should  not 
hesitate  "to  sacrifice  his  views  or  opinions 
of  the  case"  when  convinced  that  they 
are  erroneous,  even  though  in  so  doing  he 
defer  "to  the  views  or  opinions  of  others." 
People  v.  Rodley,  131  Cal.  240;  63  Pac. 
351.  An  instruction,  "that  if  one  set  or 
chain  of  circumstances  leads  to  two  oppos- 
ing conclusions,  one  or  the  other  of  such 
conclusions  must  be  wrong,"  and  that  if 
the  jury  "have  a  reasonable  doubt  as  to 
which  of  said  conclusions  the  chain  of 
circumstances  leads,"  they  should  acquit 
the  defendant, — is  properly  refused:  both 
of  such  opposing  conclusions  might  lead  to 
the  defendant's  guilt.  People  v.  Clarke 
130  Cal.  642;  63  Pac.  138.  An  instruction, 
that  "it  would  not  be  sufficient  to  justify  a 
conviction,  if  the  jury  should  be  satisfied 
of  the  guilt  of  the  defendant  to  such  a 
moral  certainty  as  would  influence  their 
minds  in  the  important  affairs  of  life," 
should  be  refused,  as  lacking  in  precision, 
and  as  being  so  unguarded  as  to  produce  a 
bewildering  impression.  Peo]de  v.  Lenon, 
79  Cal.  625;  21  Pac.  967.  Where,  on  a  trial 
for  murder,  the  fact  of  the  killing  is  ad- 
mitted, and  the  defense  rests  on  the  ques- 
tion of  the  grade  of  the  offense,  or  whether 
the  defendant  was  justified  in  killing  on 
the  ground  of  self-defense,  instructions  in 
his  behalf,  on  the  question  of  reasonable 
doubt,  framed  so  broad  as  to  include  the 
fact  of  killing,  are  not  pertinent,  and 
should  be  refused:  instructions,  in  such  a 
case,  upon  the  question  of  reasonable 
doubt,  should  apply  only  to  the  grade  of 
the  offense  and  the  fact  of  justificatiom 
People  V.  Williams,  32  Cal.  280.  A  re- 
quested instruction  in  a  trial  for  murder, 
that  "if  the  jury  have  a  reasonable  doubt 
whether  the  killing  was  in  the  heat  of 
passion,  created  by  a  provocation  supposed 
to  be  sufficient  to  create  an  irresistible 
passion  in  a  reasonable  person,  or  in  de- 
fense of  his  life  or  person,  they  should 
acquit,"  is  properly  refused:  the  killing 
being  admitted,  the  presumption  of  guilt 
arises,  and  the  onus  is  laid  upon  the 
prisoner  of  disproving  the  guilt;  this  can- 
not be  disproved  by  a  doubt,  but  by  pre- 
ponderance of  testimony.  People  v.  Stone- 
cifer,  6  Cal.  405.  An  instruction  requested 
by  the  defendant,  that  if  the  evidence 
points  to  two  conclusions,  one  consistent 
with  the  defendant's  guilt,  and  the  other 
consistent  with  his  innocence,  the  jury  are 
bound  to  reject  the  one  of  guilt  and  adopt 
the  one  of  innocence,  and  acquit  the  de- 
fendant, while  perhaps  true  as  an  abstract 
proposition,  is  not  applicable  where  the 
only  defense  is  one  of  insanity,  and  there 
is  no  conflict  of  evidence  as  to  the  com- 
mission of  the  homicide  by  the  defendant, 
and  he  cannot  be  prejudiced  by  its  refusal. 


People  V.  Barthleman,  120  Cal.  7;  52  Pac. 
112. 

Error  In  refusing  or  omitting  instruc- 
tions as  to  reasonable  doubt.  It  is  error  to 
refuse  an  instruction  giving  the  well- 
established  and  approved  definition  of  the 
term  "reasonable  doubt,"  and  to  instruct 
that  a  reasonable  doubt  must  be  based  on 
common  sense.  People  v.  Paulsell,  115  Cal. 
6;  46  Pac.  734.  It  was  error  for  the  court 
to  refuse  an  instruction,  that  "the  evidence 
in  a  criminal  case  must  satisfy  the  jury,  to 
a  moral  certainty,  and  beyond  a  reasonable 
doubt, — that  is,  it  must  entirely  satisfy  the 
jury, — of  the  guilt  of  the  defendant,  be- 
fore they  can  convict;  if  the  jury  are  not 
entirely  satisfied,  they  should  acquit." 
People  V.  Cheong  Foon  Ark,  61  Cal.  527. 
It  is  not  error  to  instruct  the  jury  in  a 
criminal  case,  in  connection  with  the  sub- 
ject of  reasonable  doubt,  that  their  opinion 
of  the  guilt  of  the  defendant  must  nearly 
approach  absolute  conviction,  to  justify  a 
verdict  of  guilty.  People  v.  Ferry,  84  Cal. 
31;  24  Pac.  33.  Where  the  instructions 
given  by  the  court  state  the  whole  doctrine 
of  reasonable  doubt  fully  and  properly  to 
the  jury,  and,  taken  as  a  whole,  are  as 
favorable  to  the  defendant  as  the  facts 
and  the  law  warrant,  it  is  not  error  to  re- 
fuse instructions  requested  by  the  defend- 
ant upon  the  subject  of  reasonable  doubt. 
People  V.  Ebanks,  117  Cal.  652;  40  L.  R.  A. 
269;  49  Pac.  1049;  and  see  People  v. 
Barthleman,  120  Cal.  7;  52  Pac.  112;  Peo- 
ple V.  Jailles,  146  Cal.  301;  79  Pac.  965; 
People  V.  Waysmau,  1  Cal.  App.  246;  81 
Pac.  1087.  Where  the  ordinary  definition 
of  "reasonable  doubt"  is  correctly  given, 
the  omission  to  tell  the  jury  that  the  guilt 
of  the  defendant  should  be  inconsistent 
with  every  other  rational  hypothesis  is  not 
erroneous,  in  the  absence  of  a  request  that 
it  be  given.  People  v.  Brittan,  118  Cal. 
409;  50  Pac.  664. 

Proof  required  to  justify  killing.  The 
defendant  in  a  trial  for  murder  must  prove 
circumstances  in  mitigation,  or  circum- 
stances that  justify  or  excuse  the  killing, 
by  a  preponderance  of  proof:  to  raise  a 
doubt  is  insufficient.  People  v.  Hong  Ah 
Duck,  61  Cal.  387;  People  v.  Raten,  63  Cal. 
421;  People  v.  Rodrigo,  69  Cal.  601;  11  Pac. 
481,  The  general  doctrine  appears  to  be, 
that  if  the  jury  should  find  the  fact  that 
the  prisoner  made  a  felonious  assault  upon 
the  deceased  with  an  unlawful  weapon,  in- 
flicting a  mortal  wound  which  produced 
instant  death,  and  that  there  was  some 
evidence  tending  to  prove  that  such  wound 
was  given  in  the  heat  of  blood,  in  sudden 
and  mutual  combat,  but  that  the  proof  of 
such  fact  did  not  preponderate  over  the 
proof  against  it,  though  it  raised  some 
doubt  in  their  minds  that  the  matter  of 
extenuation  would  not  be  sufficiently  made 
out,  the  judgment  of  the  court  would  be 
against  the  prisoner  for  the  higher  offense. 
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People  V.  Milgate,  5  Cal.  127.  Although,  in 
a  i)rose(;'ution  for  murder,  the  burden  of 
proving  circumstances  of  mitigation,  or 
that  justify  or  excuse  it,  devolves  upon  the 
defendant,'  it  does  not  mean  that  he  must 
prove  such  circumstances  by  a  preponder- 
ance of  the  evidence,  and  he  is  bound  to 
produce  only  such  evidence  as  will  create 
in  the  minds  of  the  jury  a  reasonable 
doubl  of  his  guilt  of  the  offense  charged. 
People  v.  Bushton,  80  Cal.  160;  22  Pae.  127. 
Intention  in  crime  determined  how. 
Evidence  of  character  can  only  be  consid- 
ered in  reference  to  the  whole  case,  not  to 
any  isolated  fact:  no  inference  can  be 
drawn  by  the  jury,  of  the  intention  which 
induced  the  commission  of  the  offense, 
from  the  previous  character  of  the  pris- 
oner; his  intention  can  only  be  determined 
by  his  acts;  the  law  implies  a  malicious 
intention.    People  v.  Milgate,  j  Cal.  127. 

Testimony  as  to  conversation  with  de- 
ceased, person.  No  weaker  kind  of  testi- 
mony can  be  produced  than  the  unsup- 
ported testimony  of  a  single  person  as  to  a 
conversation  between  himself  and  a  de^ 
ceased  person.  Mattingly  v.  Pennie,  lOo 
Cal.  514 ;  45  Am.  St.  Rep.  87 ;  39  Pae.  200. 

Proof  of  undue  influence.  In  a  will  con- 
test, jiroof  of  undue  influence  exists  where 
the '  evidence  is  of  such  a  nature  as  to 
warrant  the  inference  that  the  will  was  the 
direct  result  of  the  influence  exerted  for 
the  jiurpose  of  procuring  it,  and  was  not 
the  natural  result  of  the  uncontrolled  will 
of  the  testator.  Estate  of  Snowball,  lo7 
Cal.  301;  107  Pae.  598.  Nothing  less  than 
pressure  so  acting  on  a  testator  as  to  de- 
stroy his  free  agency  is  sufficient  to  consti- 
tute" undue  influence.  Estate  of  Packer, 
164  Cal.  525;  129  Pae.  778.  Evidence  of 
false  repiesentations  is  admissible  upon 
the  issue  of  undue  influence.  Estate  of 
Snowball,  157  Cal.  301 ;  107  Pae.  598. 

Failure  to  produce  best  evidence,  effect 
of.     Where  it  is  in  the  power  of  a  party  to 
call  a  witness  who  can  corroborate  his  own 
testimony,  his  failure  to  do  so  is  a  legiti- 
mate   subject    of    comment    to    the    jury. 
Sesler  v.  Montgomery,  3  Cal.  Unrep.  2i;  19 
Pae.   686;   People  v.  Duncan,   8   Cal.   App. 
186;  96  Pae.  414.    Where  it  is  in  the  power 
of   '&  party   to   produce   stronger   evidence 
than   he   has  produced   and   ought  to  pro- 
duce, the  presumption  is,  that   if  it  were 
produced,  it  would  be  prejudicial  to  him. 
Bone  v.  Hayes,  154  Cal.  765;  99  Pae.  1-2. 
The   best   evidence   of   which    the   case   is 
susceptible  must  be   adduced:  the   failure 
to  supply  such  evidence,  unless  accounted 
for,   raises   the   presumption   that   there   is 
something  behind  which   the  party  is  un- 
willing  to   disclose.    McCann   v.   Beach,   2 
Cal.   25.     In   an   action   by   an   assignee   in 
insolvency  to  recover  the  value  of  property 
of  the  insolvent  debtor,  where  the  evidence 
points  to  the  fraudulent  concealment  of  a 
verv  large  part,  in  value,  of  the  insolvent  s 


stock   in   trade   prior  to  the  filing  of   the 
]>etition,  and  shows  that  the  similar  stock 
in  trade  of  the  defendant,  and  sales  there- 
of, were  largely  augmented  from  some  un- 
disclosed    source,     and     included     goods 
identified  as  having  been  purchased  by  the 
insolvent,  it  being  an  easy  matter  for  the 
defendant    to    prove    whether    they    were 
legitimately  obtained,  and  how  they  were 
so  obtained,  and  difiicult  for  the  plaintiff 
to  prove  the  contrary,  the  failure  of  the 
defendant  to  offer  any  proof  upon  the  sub- 
ject      justifies       unfavorable       inferences 
against  him,  that  the  sale  made  by  him  in- 
cluded goods  surreptitiously  withheld  from 
the   assignee.    Hall   v.   Susskind,    120    Cal. 
559;   53  Pae.  46.     A  requested  instruction 
as  to  an  adverse  presumption  from  the  use 
of  inferior  evidence,  where  it  was  within 
the  power  of  the  party  to  produce  higher 
evidence,  is  properly  refused,  where  there 
is  no  testimony  in  the  case  to  which  it  can 
be  applied.   Thomas  v.  Gates,  126  Cal.  1;  58 
Pae.  315.     Where,  in  an  action  to  recover 
damages  for  personal  injuries,  the  plaintiff 
called  the  physician  who  had  charge  of  the 
case,  the  failure  to  summon  mere  consult- 
ing physicians,   who   saw   the  patient   but 
once  or  twice,  is  not  such  as  to  warrant 
a  requested  instruction,  that  where  a  party 
offers    weaker    and    less    satisfactory    evi- 
dence, when  it  appears  that  stronger  and 
more    satisfactory    evidence    is   within   his 
power,    the    evidence    offered    should     be 
yiewed   with   distrust.    Wood   v.   Los    An- 
geles Traction  Co.,  1  Cal.  App.  474;  82  Pae. 
547.     Where,  in  an  action  to  recover  dam- 
ages for  personal  injuries,  the  evidence  of 
a  physician  was  offered  by  the  defendant, 
and  'excluded,   upon   the   objection   of   the 
plaintiff,  as  being  incompetent,  an  instruc- 
tion  cannot  be  based  upon  such  excluder, 
evidence,  to  the  effect  that  if  the  plaintiff 
willfully    suppressed    any    evidence,    the 
jury  should  presume  that  it  would  be  ad- 
verse  if  produced.    Thomas  v.   Gates.   126 
Cal.  1;  58  Pae.  315.     A  requested  instruc- 
tion, in  the  language  of  the  seventh  sub- 
division of  this  section,  is  properly  refused, 
where     the     testimony     not     produced  _  is 
equally  within  the  power  of  both  parties. 
Wood'^v.  Los  Angeles  Traction  Co.,  1  Cal. 
App.  474;   82  Pae.  547.     The  exclusion  of 
the  evidence  of  a  physician,  offered  by  the 
contestant   of   a    will,   upon    the    condition 
of  the   testator's   mind,  upon  objection   of 
the   proponents   of  the  will,  is   not  a   sup- 
pression  of  evidence,  nor  the  withholding 
of  higher  evidence,  within  the  meaning  of 
the  s'tatute.    Estate  of  Carpenter,  94  Cal. 
406;  29  Pae.  1101.     The  object  of  the  rule 
of   law   which    requires   the   production   of 
the     best     evider.ce    of    which     the    facts 
sought  to  be  established  are  susceptible,  is 
the  prevention  of  fraud;  for,  if  a  party  i3 
in   ]>ossession  of   this   evidence,   and   with- 
holds  it,  and  seeks  to   substitute  inferior 
evidence    in    its    place,    the    presumption 
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naturally  arises,  that  the  better  evidence 
is  withheld  for  fraudulent  purposes,  whieh 
its  production  would  expose  and  defeat. 
When  it  appears  that  this  better  evidence 
has  been  voluntarily  and  deliberately  de- 
stroyed, the  same  presumption  arises,  and, 
unless  met  and  overcome  by  a  full  ex- 
planation of  the  circumstances,  it  becomes 
conclusive  of  a  fraudulent  design,  and  all 
secondary  or  inferior  evidence  is  rejected; 
but  if  the  destruction  was  made  upon  an 
erroneous  impression  of  its  effect,  uuder 
circumstances  free  from  suspicion  of  in- 
tended fraud,  the  secondary  evidence  is  ad- 
missible: the  cause  or  motive  of  the 
destruction  is  then  the  controlling  fact 
which  must  determine  the  admissibility  of 
this  evidence  in  such  eases.  The  facts  and 
circumstances  of  the  destruction  must  be 
shown,  in  the  first  instance,  to  the  court, 
to  enable  it  to  judge  of  the  propriety  of 
admitting  or  refusing  the  secondary  evi- 
dence. The  same  principle  which  allows 
the  parties  to  prove,  by  their  own  testi- 
mony, the  destruction,  must  necessarily 
allow  them  to  prove  all  such  facts  and  cir- 
cumstances as  are  requisite  to  the  intro- 
duction of  the  secondary  evidence.  The 
naked  fact  of  voluntary  destruction,  with- 
out explanation,  is  held  such  presumptive 
evidence  of  fraudulent  design  as  to  pre- 
clude all  secondary  evidence.  The  pre- 
liminary proof  is  addressed  to  the  court, 
and  of  its  sufficiency  the  court  is  the  sole 
judge.  The  secondary  evidence  being  ad- 
mitted, it  becomes  the  province  of  the  jury 
to  judge  of  its  credit  and  weight:  it  takes 
the  place  of  the  primary  evidence,  the 
absence  of  which  has  been  explained  to  the 
satisfaction  of  the  court,  and  is  entitled  to 
the  same  consideration.  Bagley  v.  Mc- 
Mickle,  9  Cal.  430. 

Presumption  that  higher  evidence  would 
be  adverse,  where  inferior  is  produced. 
See  note  ante,  §  1963. 

Erroneous  instruction  as  to  failure  to 
produce  best  evidence.  An  instruction 
based  upon  the  sixth  and  seventh  sub- 
divisions of  this  section,  in  reference  to 
the  effect  of  the  failure  of  a  party  to  pro- 
duce stronger  and  more  satisfactory  evi- 
dence than  that  offered  when  in  his  power 
to  do  so,  ought  rarely,  if  ever,  to  be  given 
in  a  criminal  case,  in  which  the  jury  are 
the  sole  and  exclusive  judges  of  the  weight 
of  evidence;  and  if  the  only  plausible  ap- 
plication of  such  an  instruction  is  to  the 
failure  of  the  defendant  to  testify  in  his 
own  behalf,  it  is  prejudicially  erroneous. 
People  v.  Cuff,  122  Cal.  589;  .55  Pac.  407. 
It  is  prejudicial  to  give  an  instruction  em- 
phasizing the  fact  that  the  defendant  in  a 
criminal  case  did  not  take  the  witness- 
stand  in  his  own  behalf.  People  v.  Em- 
mons, 13  Cal.  App.  487;  110  Pac.  l.'.l. 

Admissibility  of  declarations  in  will  con- 
test. Declarations  by  one  legatee,  tending 
to  show  that  a  deceased  testatrix  had  com- 


mitted suicide,  are  not  admissible  in  evi- 
dence, because  they  cannot  bind  the  other 
legatees,  whether  the  evidence  is  addressed 
to  the  mental  unsoundness  of  the  testatrix 
or  to  the  question  of  undue  influence;  a 
will  cannot  be  invalidated  as  against  one 
legatee  and  upheld  with  respect  to  the 
other  legatees.  Estate  of  Dolbeer,  153  Cal. 
662;  15  Ann.  Cas.  207;  96  Pac.  266;  Estate 
of  Lavinburg,  161  Cal.  536;  119  Pac.  915. 
Declarations  made  by  a  testator,  before 
and  after  the  execution  of  his  will,  tending 
to  show  affection  for  his  son,  are  properly 
admitted  in  evidence,  in  a  will  contest, 
where  there  is  no  issue  of  unsoundness  of 
mind,  if  they  are  limited  by  the  court,  in 
suitable  instructions,  to  their  function  of 
showing  the  friendliness  of  a  testator  to 
one  of  his  heirs.  Estate  of  Lavinburg,  161 
Cal.  536;  119  Pac.  915.  In  a  will  contest, 
testimony  offered  by  the  contestant  to 
prove  the  declarations  of  one  of  the  pro- 
ponents of  the  will,  as  one  of  the  devisees, 
which  it  was  asserted  would  have  been 
favorable  to  the  contestant,  on  the  issue 
as  to  the  incompetency  of  the  testatrix,  is 
properly  excluded.  Estate  of  Dolbeer,  149 
Cal.  236;  86  Pac.  695;  9  Ann.  Cas.  79.5. 

Proof  of  want  of  testamentary  capacity. 
Where  weakness  of  memory  is  not  suffi- 
cient proof  of  want  of  testamentarv  ca- 
pacity. Estate  of  Packer,  164  Cal.  525;  129 
Pac.  778.  The  mere  fact  that  a  testator 
was  of  advanced  years,  and  that  his  eye- 
sight was  failing,  is  not  sufficient  evidence 
of  mental  incompetency  to  justify  the 
setting  aside  of  his  will.  Estate  of  Packer, 
164  Cal.  525;  129  Pac.  778. 

Duty  of  court  to  give  instruction.  A 
correct  instruction,  which  addresses  itself 
to  a  theory  permissible  under  the  evidence, 
should  be  given.  People  v.  Hecker,  109 
Cal.  451;  30  L.  E.  A.  403;  42  Pac.  307. 
Strong  expressions,  and  a  manifest  attempt 
at  coloring,  favorable  to  the  defendant,  in 
instructions  asked  by  his  counsel,  in  a 
criminal  case,  which  state  the  law  cor- 
rectly, ma}'  not  be  regarded  as  constituting 
substantial  reasons  for  refusing  the  in- 
structions: it  is  better,  in  such  cases,  to 
give  an  instruction  which,  in  the  main, 
states  the  law  correctly,  with  modifications 
if  required,  than  to  refuse  it,  although  no 
error  may  be  committed  in  refusing  it. 
People  V.  Williams,  32  Cal.  280. 

Instructions  as  to  law.  Courts  can  in- 
struct onlv  as  to  matters  of  law.  Peojile  v. 
Cowgill,  93  Cal.  596;  29  Pac.  228.  Instruc- 
tions containing  a  correct  statement  of  the 
law,  and  being  pertinent  to  the  issue  and 
to  the  evidence,  should  be  given,  when  re- 
quested. Peoi)le  V.  Emmons,  13  Cal.  App. 
487;  110  Pac.  151.  It  is  proper,  in  a  trial 
for  murder,  to  instruct  the  jury  that  they 
are  to  consider  the  defendant  sane  at  the 
time  of  trial;  and  that  the  burden  of  prov- 
ing the  defense  of  insanity  at  the  time  of 
the  homicide  is  ujion  the  defendant.    Peo- 
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pie  V.  McCarthy,  115  Cal.  255;  46  Pac.  1073. 
Tn  ejectment,  where  the  title  is  of  record, 
and  wholly  documentary,  the  court  may 
etate  to  the  jury  the  effect  of  the  papers. 
McGarvcy  v.  Little,  15  Cal.  27. 

Questions  of  fact  for  jury.  Questions  of 
negligence  fall  within  the  province  of  the 
jury,  not  only  to  determine  the  facts  con- 
stituting negligence,  but  also  the  question 
as  to  what  would  be  the  conduct  of  a  per- 
son of  ordinary  prudence  under  similar 
circumstances,  which,  commonly,  is  a  ques- 
tion of  fact,  not  of  law.  Schneider  v. 
Market  Street  Rv.  Co.,  134  Cal.  4S2;  66 
Pac.  734. 

Instructions  as  to  facts.  The  judge  may 
not  instruct  ui)on  matters  of  fact.  People 
V.  Durrant,  116  Cal.  179;  48  Pac.  75.  An 
instruction  declaring  no  settled  rule  of  law, 
but  charging  the  jury  as  to  matter  of  fact, 
is  violative  of  §  19  of  article  VI  of  the 
constitution  (People  v.  Rowland,  13  Cal. 
App.  363;  109  Pac.  894);  and  an  instruction 
relating  to  the  comparative  weight  or  rela- 
tive value  of  circumstantial  evidence,  and 
the  direct  evidence  of  eyewitnesses,  im- 
properly charges  as  to  a  matter  of  fact,  in 
violation  of  §  19  of  article  VI  of  the  con- 
stitution. People  V.  O'Brien,  130  Cal.  1;  62 
Pac.  297;  People  v.  Rowland,  13  Cal.  App. 
363;  109  Pac.  894;  and  see  People  v.  Sim- 
mons, 7  Cal.  App.  559;  95  Pac.  48.  An  in- 
struction, that  circumstantial  evidence  is 
not  entitled  to  a  less  degree  of  credit  than 
direct  evidence,  and  that  circumstances  are 
not  likely  to  be  fabricated,  is  an  instruc- 
tion as  to  matter  of  fact,  within  the  mean- 
ing of  the  prohibition.  People  v.  Veren- 
eseneekockockhoff,  129  Cal.  497;  58  Pac. 
156;  62  Pac.  Ill;  and  see  People  v.  O'Brien, 
130  Cal.  1;  62  Pac.  297;  People  v.  Botkin, 
132  Cal.  231;  84  Am.  St.  Rep.  39;  64  Pac. 
286;  Estate  of  Beake,  136  Cal.  306;  89  Am. 
St.  Rep.  135;  68  Pac.  827;  People  v.  How- 
land,  13  Cal.  App.  363;  109  Pac.  894. 
Where,  in  a  trial  for  murder,  the  dying 
declarations  of  the  deceased  were  admit- 
ted, and  the  court  instructed  the  jury  that 
if  these  declarations  were  true  they  should 
find  the  defendant  guilty,  and  the  witness 
who  testified  upon  the  subject  testified 
that  the  deceased  told  him  that  the  man 
with  whom  she  had  been  living  (naming 
him)  had  shot  her,  and  the  witness  identi- 
fied the  accused  as  the  man  with  whom 
she  hail  been  living,  and  the  evidence 
connecting  the  defendant  with  the  com- 
mission of  the  offense  was  purely  circum- 
stantial, and  the  only  direct  and  positive 
testimony  to  that  effect  was  the  testimony 
of  this  witness,  such  instruction  was  within 
the  prohibition  of  the  constitution.  People 
v.  Ybarra,  17  Cal.  166.  An  instruction 
which  merely  applies  the  law  to  hy[)otheti- 
cal  facts,  and  submits  to  the  jury  the 
question  whether  the  facts  hypothetically 
stated  are  true,  is  not  an  instruction  as  to 
a  question  of  fact.    Baddeley  v.  Shea,  114 


Cal.  1;  55  Am.  St.  Rep.  56;  33  L.  R.  A.  747; 
45  Pac.  990;  and  see  Cusick  v.  Bovne,  1 
Cal.  App.  643;  82  Pac.  985;  Fairchild  v. 
California  Stage  Co.,  13  Cal.  599.  An  in- 
struction, that  eyewitnesses  may  lie, 
though  true,  is  not  upon  a  matter  of  law, 
but  upon  a  matter  of  fact,  and  carries  with 
it  an  improper  implication  in  favor  of 
other  kinds  of  evidence.  People  v.  O'Brien, 
130  Cal.  1 ;  62  Pac.  297.  The  matters  of  fact 
upon  which  the  court  is  not  permitted  to 
charge  the  jury,  are  the  facts  contested, 
or  in  some  degree  sought  to  be  established 
by  evidence.  People  v.  Welch,  49  Cal.  174. 
Whenever  a  judge  so  instructs  the  jury  as 
to  force  them  to  a  particular  conclusion 
upon  the  whole  or  any  part  of  the  case, 
or  to  take  away  their  exclusive  right  to 
weigh  the  evidence  and  determine  the 
facts,  there  is  a  violation  of  the  constitu- 
tional provision,  that  the  judge  shall  not 
charge  the  jury  with  respect  to  matters 
of  fact,  but  may  state  the  testimony  and 
declare  the  law.  People  v.  Ybarra,  17  Cal. 
166.  The  responsibility,  in  a  criminal 
prosecution,  of  determining  whether  the 
defendant  should  be  found  guilty,  rests 
entirely  on  the  jury,  and  the  judge,  being 
prohibited  by  the  constitution  from  char- 
ging as  to  matters  of  fact,  should  be  care- 
ful, in  instructing  the  jury,  not  to  use 
language  which  might  naturally  be  under- 
stood by  them  as  intimating  his  opinion 
that  the  defendant  is  guilty,  or  as  an  ar- 
gument against  him.  People  v.  Adams,  143 
Cal.  208;  101  Am.  St.  Rep.  92;  66  L.  R.  A. 
247;  76  Pac.  954.  Matters  of  science  are 
always  to  be  proven,  and  are  treated  as 
matters  of  fact,  and  the  court  should  not 
instruct  in  regard  to  them:  the  fact  that 
these  matters  are  discussed  in  legal  treat- 
ises or  judicial  opinions,  does  not  convert 
them  into  propositions  of  law.  People  v. 
Hubert,  119  Cal.  216;  63  Am.  St.  Rep.  72; 
51  Pac.  329.  A  requested  instruction,  that 
the  failure  to  prove  the  existence  of  a 
motive  impelling  the  defendant  to  commit 
the  crime  is  a  circumstance  in  favor  of  his 
innocence,  while  perhajis  a  correct  state- 
ment of  the  view  to  be  taken  by  the  jury 
of  such  failure  of  proof,  is  nevertheless 
an  instruction  with  respect  to  a  matter 
of  fact,  and  is  properly  refused.  People  v. 
Glaze,  139  Cal.  154;  72  Pac.  965.  It  is  the 
sole  province  of  the  jur}'  to  determine  the 
credibility  of  medical  experts,  and  the 
weight  to  be  given  their  testimony;  and  an 
instruction  by  the  court,  discrediting  the 
testimony  of  medical  witnesses,  given  upon 
hypothetical  questions,  as  experts,  as  un- 
reliable, and  giving  the  reason  why,  in  the 
judge's  opinion,  it  was  such,  invailes  the 
province  of  the  jury,  and  improperly 
charges  them  as  to  matters  of  fact.  Estate 
of  Blake,  136  Cal.  300;  89  Am.  St.  Rep. 
135;  68  Pac.  827.  A  requested  instruction, 
that  the  jury  "are  not  permitted,  under  the 
law,  to   discredit   or  reject   the   testimony 
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if  the  defendant,  simply  on  the  ground 
that  he  is  accused  and  on  trial  on  a  crimi- 
nal charge,"  is  properly  refused,  as  being 
upon  matter  of  fact,  and  not  of  law,  and 
•IS  inA^ading  the  province  of  the  jury.  Peo- 
ple V.  Winters,  125  Cal.  325;  57  Pac.  1067; 
and  see  People  v.  Maughs,  149  Cal.  253; 
S6  Pac.  187;  People  v.  Oliver,  7  Cal.  App. 
601;  95  Pac.  172;  People  v.  Borrego,  7  Cal. 
App.  613;  95  Pac.  381.  The  judge  cannot 
be  too  cautious  in  avoiding  all  interference 
with  the  conclusions  of  the  jury  upon  the 
facts.  People  v.  Choynski,  95  Cal.  640;  30 
Pac.  791.  Instructions  which  are  dan- 
gerously near  the  border  line  dividing  the 
law  from  the  facts,  should  not  be  given. 
People  V.  Opie,  123  Cal.  294;  55  Pac.  989. 
An  instruction  which  correctly  states  the 
issues  under  an  indictment  for  perjury, 
and  further  states  that  if  the  jury  find  be- 
yond a  reasonable  doubt  that  the  defend- 
ant testified  under  oath,  as  alleged  in  the 
indictment,  and  in  fact'  did  not  see  or  hear 
the  occurrences  to  which  he  testified,  and 
was  at  the  time  ten  miles  distant  from 
the  place  of  the  homicide,  and  that  his  tes- 
limony  was  knowingly  and  willfully  false, 
that  then  the  defendant  was  guilty,  and 
that  they  should  so  find,  is  a  proper  in- 
struction, and  does  not  violate  the  consti- 
tutional requirement  that  "judges  shall  not 
charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and 
declare  the  law."  People  v.  Hitchcock,  104 
Cal.  482;  38  Pac.  198.  An  instruction, 
merely  stating  the  claim  of  the  plaintiff 
as  to  the  facts,  and  not  stating  such  facts 
as  proved,  does  not  usurp  the  province  of 
the  jury  by  charging  as  to  matter  of  fact. 
Jarman  v.  Eea,  137  Cal.  339;  70  Pac.  216. 
Where  the  court  fully  instructed  the  jury 
as  to  defenses  set  up  by  the  answer  in  an 
action  for  damages  for  death,  instructions 
concerning  the  duty  of  the  master  to  use 
ordinary  care,  to  furnish  the  servant  with 
a  safe  place  in  which  to  work,  and  to  pro- 
tect the  servant  against  accidents,  and 
as  to  the  right  of  the  servant  to  rely  upon 
the  master  therefor,  and  to  assume  that  the 
master  has  performed  his  duty  in  that 
regard,  do  not  take  from  the  jury  the  mat- 
tors  of  defense  set  up,  nor  invade  the 
province  of  the  jury.  Powley  v.  Swensen, 
146  Cal.  471;  80  Pac.  722.  A  correct  state- 
ment, made  by  the  judge  to  the  jury,  of 
the  theory  of  the  prosecution  and  of  the 
defenses  of  the  defendant,  is  not  a  state- 
ment of  the  facts.  People  v.  Wordeu,  113 
Cal.  569;  45  Pac.  844.  Where  the  testi- 
mony in  a  criminal  case  is  direct  and  not 
circumstantial,  an  instruction,  requested 
by  the  defendant,  that  the  jury  must  con- 
sider that  innocent  persons  have  been  con- 
victed, and  consider  the  danger  of  convict- 
ing an  innocent  person  in  weighing  the 
testimony  to  determine  whether  there  is  a 
reasonable  doubt,  is  not  improperly  modi- 
fied  by   adding   that   they   must   also   con- 


sider that  guilty  persons  have  been  some- 
times acquitted,  and  consider  the  danger 
to  society  of  acquitting  a  guilty  person: 
such  instruction,  and  the  modification,  do 
not  constitute  propositions  of  law,  but 
merely  direct  the  jury  to  consider  matter 
of  common  knowledge.  People  v.  Stern- 
berg, 127  Cal.  510;  59  Pac.  942.  Where 
there  is  evidence  tending  to  establish  a 
fact,  the  court  should  not  refuse  a  proper 
instruction  in  reference  to  that  fact.  Davis 
v.  Eussell,  52  Cal.  611;  28  Am.  Eep.  647. 

Erroneous  instructions  as  to  facts.  It  is 
error  to  instruct  the  jury  that  the  deceased 
had  threatened  to  kill  the  defendant  (Peo- 
ple V.  Eoemer,  114  Cal.  51;  45  Pac.  1003); 
and  that  a  witness  was  an  accomplice  of 
the  defendant  (People  v.  Sansome,  98  Cal. 
235;  33  Pac.  202);  and  that  a  witness 
is  a  person  of  respectability.  McMinn  v. 
Whelan,  27  Cal.  300.  An  instruction,  in 
a  prosecution  for  bribing  a  witness,  that 
it  is  not  among  the  recognized  customs  of 
this  country  to  subsidize  the  personal  in- 
tegrity of  our  citizens  in  order  to  prevent 
them  from  lapsing  into  falsehood  and  per- 
jury, is  erroneous,  as  invading  the  exclu- 
sive province  of  the  jury  to  weigh  the  evi- 
dence and  find  the  facts.  People  v.  Fong 
Ching,  78  Cal.  169;  20  Pac.  396.  Upon 
the  trial  of  an  issue  as  to  the  mental  com- 
petency of  a  testator,  an  unmarried  man, 
it  is  for  the  jury  to  say  whether  his  dis- 
position of  his  property,  by  will,  to  the 
children  of  his  business  partner,  instead  of 
to  his  brothers  and  their  children  in  a  dis- 
tant state,  was  unnatural:  an  instruction 
characterizing  such  disposition  by  will  as 
unnatural  is  improper  and  prejudicial.  Es- 
tate of  Carpenter,  79  Cal.  382;  21  Pac.  83.1. 

Instructions  assuming  facts.  The  court, 
in  charging  the  jury,  should  avoid  assum- 
ing any  material  fact  as  proved,  however 
clear  to  the  mind  of  the  court  such  fact 
may  seem  to  be  established.  People  v. 
Dick,  32  Cal.  213.  Where,  in  a  criminal 
jirotsecution,  there  is  a  conflict  of  testimony 
as  to  the  facts  testified  to  by  the  prose- 
cuting witness,  an  instruction  to  the  jury, 
that  the  testimony  of  the  prosecuting  wit- 
ness having  been  given,  and  the  defendant 
not  proving  the  falsity  of  his  statements, 
they  are  bound  to  presume  that  what  he 
stated  is  true,  is  an  invasion  of  the  prov- 
ince of  the  jury,  and  a  violation  of  §  19  of 
article  VI  of  the  state  constitution,  which 
provides  that  the  judge  shall  not  charge 
the  jury  with  respect  to  matters  of  fact: 
the  jury  are  not  bound  to  take  the  testi- 
mony of  any  witness  as  true.  People  v. 
Murray,  86  Cal.  31;  24  Pac.  802.  Where 
the  court,  in  a  trial  for  murder,  stated,  in 
its  charge  to  the  jury,  that  the  first  ques- 
tion was,  whether  the  deceased  was  mur- 
dered, and  that  it  thinks  that  on  that 
question  they  can  have  no  hesitation  what- 
ever, th(^re  is,  in  effect,  an  intimation  that 
the    evidence    sufficiently    established    the 
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fact  that  the  deceased  was  murdered,  and 
that  the  only  question  for  consideration 
was,  whether  the  accused  was  the  guilty 
party:  this  is  within  the  prohibition  of  the 
constitution.  People  v.  Dick,  34  Cal.  663. 
An  instruction,  that  if  the  jury  find  from 
the  testimonj'  that  the  defendant,  soon 
after  the  deceased  was  killed,  if  killed  at 
all,  concealed  himself,  or  fled  from  the 
neighborhood  where  the  deceased  was 
slain,  then  that  circumstance  might  be 
considered  by  them  with  the  other  testi- 
mony upon  the  question  of  the  defendant's 
guilt, — does  not  assume  that  the  deceased 
was  killed,  but  leaves  that  fact  as  the  sub- 
stantial fact  in  the  case  for  the  .jury  to 
find.  People  v.  Eamirez,  56  Cal.  533;  38 
Am.  Rep.  73.  An  instruction  requested  by 
the  defendant,  which  assumes  a  fact,  of 
which  the  evidence  fairly  indicates  the 
contrary,  is  properly  refused  (People  v. 
Gross,  i23  Cal.  389;  55  Pac.  1054;  and  see 
In  re  Harris,  81  Cal.  350;  22  Pac.  867; 
Ballou  V.  Andrews  Banking  Co.,  128  Cal. 
562;  61  Pac.  102;  People  v.  Thomson,  145 
Cal.  717;  79  Pac.  435;  Seaver  v.  Fitzgerald, 
23  Cal.  85)  ;  as  is  also  an  instruction  re- 
quested by  the  defendant,  which  assumes 
that  an  admission  has  been  made  by  the 
people,  which  has  not  in  fact  been  made. 
People  V.  Cotta,  49  Cal.  166.  Instructions 
are  not  chargeable  with  an  improper  as- 
sumption of  facts,  where,  so  far  as  assum- 
ing facts,  they  present  merely  an  abstract 
consideration  of  the  offense  charged,  and 
its  elements,  and  are  not  directed  to  the 
particular  circumstances  of  the  case,  and 
the  court,  in  dealing  with  the  e  "idence,  is 
careful  to  leave  all  questions  of  fact  for 
the  determination  of  Hie  jurv.  People  v. 
Kehoe,  123  Cal.  224;  69  Am."st.  Rep.  52; 
55  Pac.  911.  In  assuming  the  non-exist- 
ence of  evidence  excluded  or  not  offered, 
the  court  does  not  interfere  with  the  dis- 
cretion of  the  jury,  whose  verdict  cannot 
stand  if  based  on  matters  of  fact  in  re- 
spect to  which  there  is  no  evidence.  Peo- 
ple V.  Welch,  49  Cal.  174. 

Erroneous  instructions  assuming  facts. 
For  the  court  to  assume,  in  its  instructions 
to  the  jury,  that  a  certain  fact  exists,  and 
then  submit  to  them  the  question  whether 
or  not  it  does  exist,  is  erroneous.  Cahoon 
V.  Marshall,  25  Cal.  197.  The  production 
of  a  lease  in  evidence  will  not,  of  itself, 
show  that  the  relation  of  landlord  and  ten- 
ant existed  between  the  lessor  and  the 
lessee;  and  although  it  is  the  jiroviuce  of 
the  court  to  construe  the  instrument,  yet 
it  cannot  declare,  as  a  matter  of  law,  that 
the  party  named  therein  as  the  lessee  was 
the  tenant  of  the  lessor;  the  entry  of  the 
lessee  under  the  lease,  or  a  holding  by  him 
referable  to  the  lease,  must  also  be  j)roven: 
these  are  matters  of  fact  to  be  ascertained 
by  the  jury,  and  it  is  error  for  the  court 
to  assume  them  as  facts.  Caldvrell  v.  Cen- 
ter, 30  Cal.  539;  89  Am.  Dec.  131.  Where, 
in   a  criminal  proceeding,   there  is  a  sub- 


stantial conflict  in  the  evidence  as  to  a 
material  fact,  and  the  court,  in  its  charge, 
assumes  such  charge  as  proved,  it  is  error. 
People  v.  Buster,  53  Cal.  612.  An  instruc- 
tion which  assumes  more  facts  than  are 
admitted,  is  erroneous  (Wood  v.  Tomlin- 
son,  53  Cal.  720);  but  an  instruction  which 
assumes  as  true  a  fact  in  regard  to  which 
there  is  no  conflict  in  the  evidence,  or  in 
which  the  fact  is  admitted,  is  not  erro- 
neous (People  V.  Ross,  115  Cal.  233;  46 
Pac.  1059;  People  v.  Worthington,  115  Cal. 
242;  46  Pac.  1061;  People  v.  Phillips,  70 
Cal.  61;  11  Pac.  493;  People  v.  Messer- 
smith.  61  Cal.  246;  Watson  v.  Damon,  54 
Cal.  278) ;  nor  is  an  instruction  erroneous 
which  assumes  a  fact  or  expresses  an  opin- 
ion on  the  weight  of  evidence,  where  there 
is  no  conflict  in  the  evidence.  People  v. 
Lee  Sare  Bo,  72  Cal.  623;  14  Pac.  310; 
People  V.  Putnam,  129  Cal.  258;  61  Pac. 
961;  People  v.  Wong  Ah  Foo,  69  Cal.  180; 
10  Pac.  375.  Where  it  does  not  affirma- 
tively appear  by  the  record  whether  the 
fact  assumed  in  the  instruction  was  con- 
troverted or  uncontroverted  by  the  evi- 
dence, it  will  be  presumed  on  appeal  that 
it  was  an  uncontroverted  or  admitted  fact 
in  the  case,  and  that  it  was  not  error  to 
assume  its  existence.  People  v.  Messer- 
smith,  61  Cal.  246.  An  instruction  which 
virtually  assumes  the  testimony  of  a  party 
to  a  material  fact  to  be  true,  is  prejudi- 
cially erroneous  (Vulieevich  v.  Skinner,  77 
Cal.  239;  19  Pac.  424;  and  see  Treadwell 
V.  Wells,  4  Cal.  260);  as  is  also  an  instruc- 
tion, assuming  as  undisputed  a  question  of 
fact  which  should  be  submitted  to  them 
(Dean  v.  Ross,  105  Cal.  227;  38  Pac.  912); 
and  an  instruction  which  assumes  as  proved 
a  material  fact  in  controversy,  in  regard 
to  which  the  evidence  is  conflicting  (Llew- 
ellyn Steam  Condenser  Mfg.  Co.  v.  Malter. 
76  Cal.  242;  18  Pac.  271;'^Roche  v.  Bald- 
win, 135  Cal.  522;  65  Pac.  459;  67  Pac. 
903);  and  an  instruction  which  assumes 
the  existence  of  evidence  not  given.  People 
v.  Thompson.  115  Cal.  160;  46  Pac.  912. 
Where  no  other  conclusion  could  be  ar- 
rived at  from  the  evidence,  than  that  as- 
sumed by  the  court  in  its  instructions,  error 
therein  cannot  be  prejudicial,  and  is  not 
ground  for  a  reversal  of  the  judgment. 
Pico  V.  Stevens,  18  Cal.  376.  For  the  court 
to  assume  the  existence  of  a  fact  which 
is  not  in  evidence,  or  which  is  to  be  deter- 
mined by  the  jury  on  evidence,  however 
slight,  or  on  a  conflict  of  evidence,  is  re- 
versible error.  People  v.  Messersmith,  61 
Cal.  246;  Perkins  v.  Eckert.  55  Cal.  400; 
People  V.  Elster.  2  Cal.  Unrep.  315;  3  Pac. 
S84.  An  assumption  in  instructions,  which, 
from  admissions,  and  in  the  condition  of 
the  evidence  in  the  case,  is  not  productive 
of  any  injury,  is  not  ground  for  a  reversal 
of  the  judgment.  Bradley  v.  Lee,  38  Cal. 
362. 

Instructions  assuming  undisputed  facts. 
A  party  is  entitled  to  have  the  jury  in- 
structed upon  the  law  of  the  case  as  mado 
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by  his  testimony,  where  it  is  not  contra- 
dicted. Sperry  v.  Spaulding,  45  Cal.  544. 
Where,  on  a  trial  for  murder,  there  is  no 
evidence  of  facts  and  circumstances  such 
as  would,  under  the  law,  reduce  the  crime 
charged  to  manslaughter,  the  judge  may 
so  inform  the  jury,  and  may  charge  them 
that  they  cannot  consider  the  question  of 
manslaughter.  People  v.  King,  27  Cal.  507; 
87  Am.  Dec.  95;  and  see  People  v.  Welch, 
49  Cal.  174.  The  court  is  justified  in  taking 
a  fact  from  the  consideration  of  the  jury, 
only  where  such  fact  is  admitted,  or  there 
is  no  shadow  of  conflict  of  evidence  with 
respect  to  it.  Dean  v.  Ross,  105  Cal.  227; 
38  Pac.  912.  An  instruction,  that  facts  ad- 
mitted in  the  answer  will  be  taken  by  the 
jury  as  true,  and  that  they  will  so  find 
for  the  plaintiff,  is  not  an  instruction  to 
find  a  verdict  in  favor  of  the  plaintiff,  ex- 
cept as  to  the  facts  so  admitted.  Blood  v. 
Light,  31  Cal.  115. 

Stating  testimony  to  jury.  The  judge 
may  state  the  testimony  and  declare  the 
law.  Estate  of  Blake,  13G  Cal.  306;  89 
Am.  St.  Rep.  135;  68  Pac.  827.  The  court 
may  state  the  evidence  to  the  jury,  and 
instruct  them  that  it  tends  to  prove  a 
matter  in  issue.  Morris  v.  Lachman,  68 
Cal.  109;  8  Pac.  799.  The  constitution 
does  not  prohibit  the  judge  from  stat- 
ing the  evidence  in  his  charge,  and  the 
right  to  state  the  evidence  includes  the 
right  to  state  that  there  is  no  evidence  as 
to  particular  facts.  People  v.  Dick,  34  Cal. 
663.  Under  the  constitution,  the  judge,  in 
his  charge  to  the  jury,  cannot  express  his 
opinion  upon  the  weight  of  evidence;  he 
may,  however,  state  the  evidence  to  the 
jury,  and  declare  the  law  resulting  from 
the  facts  ]iroven,  and  where  there  is  no  evi- 
dence as  to  a  particular  fact  or  issue,  he 
may  so  state  to  the  jury.  People  v.  King, 
27  Cal.  507;  87  Am.  Dec.  95.  Under  the 
constitution,  a  judge  may  state  to  the  jury 
what  the  evidence  introduced  at  the  trial 
is;  but  the  power  there  granted  gives  him 
no  right  to  declare,  as  a  matter  of  law, 
that  certain  facts  are  established  by  the 
evidence.  People  v.  Roberts,  122  Cal.  377; 
55  Pac.  137.  Statements  of  evidence  made 
by  the  court  in  ruling  upon  the  admission 
of  evidence  are  not  in  the  nature  of  in- 
structions to  the  jury  with  reference  to  the 
evidence,  and  are  not  an  invasion  of  the 
province  of  the  jury,  and  it  is  not  to  be 
assumed  that  they  will  be  influenced  by  it; 
and  where  the  court  instructs  the  jury, 
when  the  case  is  submitted,  to  disregard 
any  statement  of  fact  made  by  it,  and  to 
determine  all  questions  of  fact  from  the 
evidence  alone,  such  instruction  removes 
all  apprehension  of  prejudicial  results  to 
the  defendant  from  the  statements  of  the 
court.  People  v.  Mayes,  113  Cal.  618;  45 
Pac.  860.  An  instruction,  that  "it  appears 
that  these  saloon-kep])ers,  who  were  in  the 
Louisiana  saloon  at  this  time,  on  the  way 
from  their  ordinary  places  of  business,  ac- 


cording to  their  testimony;  that  they  en- 
gaged in  playing  cards;  and  the  prosecuting 
witness  says  that  on  this  occasion  he  was 
robbed  of  his  money;  and  there  is  no  ex- 
planation why  this  defendant  was  there, 
except  that  she  was  the  wife  of  the  wit- 
ness, or  was  with  the  other  woman  who 
was  there," — does  not  state  to  the  jury,  as 
a  matter  of  fact,  that  the  Louisiana  Saloon 
was  the  place  where  the  alleged  larceny 
took  place;  it  is  a  mere  statement  of  the 
evidence,  and  is  not  erroneous.  People  v. 
Christensen,  85  Cal.  568;  24  Pac.  888.  It 
is  not  necessary  for  the  judge,  in  stating 
the  testimony,  to  instruct  the  jury  that 
they  are  the  exclusive  judges  of  the  facts. 
People  v.  Boggs,  20  Cal.  432.  In  stating 
the  testimony,  the  judge  should  give  the 
very  words,  or  the  suisstance  of  the  words, 
of  the  witness.  People  v.  Phillips,  70  Cal. 
61;  11  Pac.  493.  In  stating  the  testimony, 
it  is  always  safer  to  read  the  evidence 
from  the  judge's  own  notes,  or  from  the 
shorthand  reporter's  notes  if  they  can  be 
adopted  as  correct  (People  v.  Perry,  65 
Cal.  568;  4  Pac.  572);  but  when  the  lan- 
guage of  the  judge  is,  in  substance  and 
effect,  a  repetition  of  the  testimony,  the 
defendant  cannot  complain.  People  v. 
Doyell,  48  Cal  85. 

Not  error  to  state  testimony  to  jury. 
An  instruction  is  not  pertinent,  nor  in  any 
sense  proper,  unless  given  in  view  of  the 
evidence,  as  tending  or  not  tending  to 
prove  some  fact  in  issue:  it  cannot  be  er- 
roneous for  the  court  to  state  to  the  jury 
correctly  the  state  of  the  evidence  in  re- 
spect to  which  the  instructions  were  given. 
People  V.  Vasquez,  49  Cal.  560.  In  stating 
the  testimony,  it  is  not  error  for  the  judge 
to  read  a  memorandum  of  testimony  taken 
by  another  person,  instead  of  using  his 
own  minutes,  or  making  the  statement 
from  recollection.  People  v.  Boggs,  20  Cal. 
432. 

Stating  ultimate  fact  necessary  to  ver- 
dict. An  instruction  setting  before  the 
jury,  in  concise  form,  a  fair  statement  of 
the  ultimate  facts  necessary  for  them  to 
find  in  arriving  at  their  verdict,  is  not  ob- 
jectionable. People  V.  Balkwell,  143  Cal. 
259;  76  Pac.  1017. 

Instructions  as  to  consideration  of  char- 
acter of  accused.  It  is  not  sufficient  for 
the  court  to  instruct  the  jury  that  the  good 
character  of  the  defendant  is  a  circum- 
stance for  their  consideration:  this  is 
merely  equivalent  to  the  admission  of  the 
testimony  as  to  character.  People  v.  Bell, 
49  Cal.  -185. 

Error  to  refuse  instruction  as  to  con- 
sideration of  character  of  accused.  It  is 
error  to  refuse  an  instruction,  that  "evi- 
dence of  good  character  is  evidence  rele- 
vant to  the  question  of  guilty  or  not  guilty, 
and  is  to  be  considered  by  you  in  connec- 
tion with  the  other  facts  and  circum- 
stances in  the  case:  one  object  in  laying 
it   before   the   jury   is   to   induce   the   jury 
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to  believe,  from  the  improbability  that  a 
person  of  j^ood  character  should  have  con- 
ducted himself  as  alleged,  that  there  is 
some  mistake  or  misrepreseutation  in  the 
evidence  on  the  part  of  the  prosecution, 
and  in  this  connection  you  must  take  it 
into  consideration."  People  v.  Shepardson, 
49  Cal.  629. 

Instructing  jury  as  to  verdict.  An  in- 
struction, that  if  the  jury  believe  from 
the  evidence  that  certain  facts  exist,  they 
should  find  a  certain  way,  is  not  a  posi- 
tive instruction  so  to  find.  Eades  v.  Trow- 
bridge, 143  Cal.  25;  76  Pac.  714.  An  in- 
struction, that  "while  it  is  the  law  that 
the  testimon}^  of  a  prosecutrix  should  be 
carefully  scanned,  still  this  does  not  mean 
that  such  evidence  is  never  sufficient  to 
convict;  if  j'ou  believe  the  prosecutrix,  it 
is  your  duty  to  render  a  verdict  accord- 
ingly,"— is  not  equivalent  to  telling  the 
jury  that  they  should  convict  if  they  be- 
lieve the  prosecutrix:  it  is  simply  saying, 
if  they  believe  it,  they  should  act  upon  it 
as  establishing  the  facts  proved  by  it. 
People  v.  Wessel,  98  Cal.  352;  33  Pac.  216. 
Where,  in  an  action  upon  an  account,  the 
question  was,  whether  a  bill  of  sale  repre- 
sented an  absolute  sale  or  was  executed 
as  security,  the  instruction  of  the  court, 
to  the  effect  that  the  bill  of  sale  purport- 
ing to  be  an  absolute  sale,  they  should 
find  to  be  such,  unless  it  appeared  from 
a  preponderance  of  evidence  that  it  was 
given  as  security,  "and  that  both  parties 
so  understood  it,"  was  erroneous  as  to  the 
last  clause.  Perkins  v.  Eckert,  55  Cal.  400. 
Where  the  evidence  and  the  admissions  of 
the  pleadings  are  sulficient  to  justify  the 
overruling  of  a  motion  for  a  nonsuit,  and 
the  subsecjuent  evidence  supplies  any  de- 
fects therein,  and  the  evidence  for  the 
defendant  does  not  destroy  the  effect  of 
the  plaintiff's  evidence,  it  is  proper  for  the 
court  to  refuse  to  instruct  the  jury  to  ren- 
der a  verdict  for  the  defendant.  Powley 
V.  Swensen,  146  Cal.  471 ;  SO  Pac.  722. 

Erroneous  instructions  as  to  verdict.  It 
is  error  for  the  court  to  instruct  the  jury 
"to  find  for  the  defendant,  as  the  plaintiff 
has  failed  to  prove  a  redemption,"  where 
the  question  of  redemption  is  the  main 
point  in  issue  between  the  parties,  and  tho 
evidence  is  conflicting.  Battersby  v.  Ab- 
bott, 9  Cal.  565.  An  action  to  enforce  a 
trust  being  a  suit  in  equity,  the  verdict 
of  the  jury  therein  is  merely  advisory  to 
the  court;  and  it  is  not  error  for  the  court 
to  direct  a  verdict  for  the  defendant  in 
such  a  case,  even  though  the  evidence  is 
conflicting.  Galvin  v.  Palmer,  113  Cal.  46; 
45  Pac.  172.  Upon  the  trial  of  an  issue  as 
to  the  genuineness  of  a  deed,  it  is  not 
error  to  instruct  the  jury,  that  "if  there 
is  a  reasonable  theory,  consistent  with  the 
evidence,  by  which  the  jury  can  find  in 
favor  of  the  genuineness  of  the  deed,  and 
consistent  with  the  honesty  and  truthful- 
ness of  all  the  witnesses  in  the  case,  it  is 


the  duty  of  the  jury  to  adopt  that  theory 
in  preference  to  one  by  which  perjury  or 
forgery  may  be  involved  on  the  part  of  a 
portion  of  the  witnesses."  Wright  v.  Ca- 
rillo,  22  Cal.  595.  An  instruction,  that 
"unless  the  prosecution  has  proved  beyond 
a  reasonable  doubt  that  the  defendant 
feloniously  stole  the  money  of  the  com- 
plaining witness,  it  is  your  duty  to  acquit 
the  defendant,"  is  not  erroneous,  as  assum- 
ing that  the  prosecuting  witness  had  money 
on  the  occasion  of  the  alleged  theft,  but 
corectly  conveys  the  idea,  that  unless  it 
is  proved  beyond  a  reasonable  doubt  that 
the  prosecuting  witness  had  money  which 
was  stolen  by  the  defendant  as  charged, 
thev  should  acquit.  People  v.  Christensen, 
85  Cal.  568;  24  Pac.  888. 

Instructions  need  not  be  repeated.  The 
court  is  not  bound  to  give  all  the  instruc- 
tions asked  by  the  defendant:  that  the  re- 
fused instructions  are  embraced  in  the 
charge  given  by  the  court  is  sufficient. 
People  V.  Eldridge,  147  Cal.  782;  82  Pac. 
442;  People  v.  Sing  Yow,  145  Cal.  1;  78 
Pac.  235;  People  v.  Thomson,  145  Cal.  717; 
79  Pac.  435;  People  v.  Moran,  144  Cal.  48; 
77  Pac.  777;  People  v.  Bucklev,  143  Cal. 
375;  77  Pac.  169;  People  v.  Donnollv,  143 
Cal.  394;  77  Pac.  177;  Estate  of  McKenna, 
143  Cal.  580;  77  Pac.  461;  People  v.  Fitz- 
gerald, 138  Cal.  39;  70  Pac.  1014;  People 
V.  Lem  Deo,  132  Cal.  199;  64  Pac.  265; 
People  V.  Arlington,  131  Cal.  231;  63  Pac. 
347;  People  v.  Rodley,  131  Cal.  240;  63 
Pac.  351;  People  v.  Putman,  129  Cal.  258; 
61  Pac.  961;  Thomas  v.  Gates,  126  Cal.  1; 
58  Pac.  315;  People  v.  Dole,  122  Cal.  486; 
68  Am.  St.  Rep.  50;  55  Pac.  581;  People 
V.  Worden,  113  Cal.  569;  45  Pac.  844; 
People  V.  Cowgill,  93  Cal.  596;  29  Pac. 
228;  People  v.  Giancoli,  74  Cal.  642;  16 
Pac.  510;  People  v.  Hong  Ah  Duck,  61  Cal. 
387;  Thrall  v.  Smiley,  9  Cal.  529;  People  v. 
Olsen,  1  Cal.  App.  17;  81  Pac.  676;  People 
v.  Roberts,  1  Cal.  App.  447;  82  Pac.  624. 
The  defendant  is  not  entitled  to  an  in- 
struction directed  to  the  evidence  of  a  par- 
ticular witness,  and  naming  him,  where  a 
general  instruction  has  been  given  cover- 
ing the  point  sought.  Peo})le  v.  Rodley, 
131  Cal.  240;  03  Pac.  351.  Although  the 
instructions  asked  by  the  defendant  are, 
in  some  respects,  more  precise  than  those 
given,  but  the  latter  substantially  com- 
prise the  former,  the  defendant  cannot 
suffer  any  injury  from  their  refusal.  Clark 
v.  Reese,  35  Cal.  89.  The  court  need  not 
state  to  the  jury  that  certain  instructions 
asked  by  the  defendant  were  refused  be- 
cause they  had  been  given  in  other  instruc- 
tions: under  the  present  practice  the  jury 
can  take  to  their  room  only  the  instruc- 
tions that  have  been  given,  and  they  have 
no  knowledge  of  instructions  that  have 
been  refused.  People  v.  Barthleman,  120 
Cal.  7;  52  Pac.  112. 

Not  error  to  refuse  instruction  already 
given.    It  is  not  error  to  refuse  an  instruc- 
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tion  already  embraced  in  other  instructions 
given  (Fairchild  v.  California  Stage  Co., 
13  Cal.  599;  and  see  People  v.  Hong  Ah 
Duck,  61  Cal.  387;  People  v.  Neary,  10-i 
Cal.  373;  37  Pac.  943;  People  v.  Louie  Foo, 
112  Cal.  17;  44  Pac.  453;  People  v.  Rod- 
ley,  131  Cal.  240;  63  Pac.  351;  People  v. 
Smith,  134  Cal.  453;  66  Pac.  669);  nor 
is  it  error  to  refuse  instructions  asked, 
where  those  already  given  by  the  court  are 
very  full,  fairly  present  the  case  to  the 
jury,  and  cover  the  matters  included  in 
those  refused.  People  v.  Murray,  85  Cal. 
350;  24  Pac.  666;  and  see  People  v.  Wil- 
liams, 32  Cal.  280;  People  v.  Nearv,  104 
Cal.  373;  37  Pac.  943.  Where  a  legal  prin- 
ciple has  been  once  announced  in  the  in- 
structions of  the  court,  there  can  be  no 
necessity  for  its  repetition,  and  there  can 
be  no  error  in  refusing  to  give  it  in  a 
second  instruction.  People  v.  Ramirez,  56 
Cal.  533;  38  Am.  Rep.  73;  and  see  People 
V.  Waysman,  1  Cal.  App.  246;  81  Pac.  1087. 
While  it  is  not  error  to  refuse  to  give  in- 
structions, the  substance  of  which  has 
already  been  given,  yet  it  is  better  to  give 
the  instructions  asked,  then  to  refuse 
them:  by  such  refusal  a  pretext  is  afforded 
for  an  appeal,  which  otherwise  might  not 
be  taken.  People  v.  Strong,  30  Cal.  151; 
People  v.  Murray,  41  Cal.  66. 

Instructions  inapplicable  to  evidence  or 
issues.  Instructions  inapplicable  to  the 
evidence  are  properly  refused.  Meyer  v. 
Foster,  147  Cal.  166;  81  Pac.  402;  People 
v.  Byrnes,  30  Cal.  206;  People  v.  Williams, 
32  Cal.  280;  People  v.  Ramirez,  56  Cal. 
533;  38  Am.  Rep.  73;  People  v.  Oldham, 
111  Cal.  648;  44  Pac.  312;  Estate  of  Cal- 
kins, 112  Cal.  296;  44  Pac.  577;  Ah  Tong 
V.  Earle  Fruit  Co.,  112  Cal.  679;  45  Pac. 
7;  Peo]>le  v.  Thompson,  115  Cal.  160;  46 
Pac.  912;  Silveira  v.  Iversen,  128  Cal.  187; 
60  Pac.  687;  People  v.  Brown,  130  Cal. 
591;  62  Pac.  1072;  Estate  of  Black,  132 
Cal.  392;  64  Pac.  695;  People  v.  Ward,  134 
Cal.  301;  66  Pac.  372;  Cahill  v.  Baird, 
138  Cal.  691;  72  Pac.  342;  People  v.  Man- 
ning, 146  Cal.  100;  79  Pac.  856.  An  instruc- 
tion which  IS  sound  as  a  proposition  of 
law,  but  which  has  no  ai)pIication  to  the 
facts  of  the  case,  should  be  refused.  People 
V.  Best,  39  Cal.  690.  An  instruction  should 
not  be  given  upon  a  point  not  in  issue. 
Baker  v.  Southern  California  Ry.  Co.,  106 
Cal.  257;  46  Am.  St.  Rep.  237;  39  Pac.  610; 
People  v.  Williams,  32  Cal.  280.  The 
court  is  not  required,  nor  is  it  proper,  to 
give  instructions  applicable  to  some  theory 
which  is  entirely  outside  of  the  issues  as 
shown  by  the  evidence.  People  v.  Man- 
ning, 146  Cal.  100;  79  Pac.  856..  Instruc- 
tions which,  though  abstractly  correct,  are 
inapplicable  to  the  evidence  may  mislead 
the  jury,  and  are  properly  refused  (Kisdon 
V.  Yates,  145  Cal.  210;  78  Pac.  641;  People 
v.  Brotherton,  47  Cal.  388;  People  v.  Buck- 
ley, 143  Cal.  375;  77  Pac.  169;  and  see 
People  v.  Perry,  144  Cal.  748;  78  Pac.  284); 


and  instructions  upon  mere  abstract  ques- 
tions, having  no  relation  to  the  facts  of 
the  case,  are  properly  refused.  People  v. 
Donnolly,  143  Cal.  394;  77  Pac.  177;  and 
see  People  v.  Buckley,  143  Cal.  375;  77 
Pac.  169.  Although  in  some  cases  an  in- 
applicable instruction,  which  is  correct  as 
matter  of  law,  can  do  no  harm,  yet  where 
it  is  liable  to  mislead  the  jury  to  the 
prejudice  of  one  of  the  parties,  it  becomes 
as  grave  an  error  as  though  it  were  not 
correct  as  an  abstract  proposition  of  law. 
People  V.  Devine,  95  Cal.  227;  30  Pac.  378. 
An  instruction  as  to  justification  of  homi- 
cide, on  account  of  an  insane  delusion,  is 
properly  refused,  where  there  is  no  evi- 
dence tending  to  prove  such  delusion. 
People  V.  Hubert,  119  Cal.  216;  63  Am.  St. 
Rep.  72;  51  Pac.  329. 

Hypothetical  instructions.  In  preparing 
instructions,  each  party  may  assume  any 
reasonable  hypothesis  in  relation  to  the 
facts  of  the  case,  and  ask  the  court  to  de- 
clare the  law  as  applicable  to  it;  and  it  is 
error  to  refuse  an  instruction,  so  framed, 
because  the  case  supposed  does  not  include 
some  other  hypothesis  equally  rational: 
every  instruction  which  declares  the  law 
applicable  to  the  case  which  it  supposes,  if 
the  case  can  be  rationally  inferred  from 
the  testimony,  should  be  given.  People  v. 
Taylor,  36  Cal.  255.  Where  hypothetical 
instructions  are  given  by  the  court,  of  its 
own  motion,  without  any  words  of  cau- 
tion to  the  jury  that  they  are  not  to  con- 
sider that  the  court,  in  giving  them, 
assumes  the  existence  or  non-existence  of 
any  fact  therein  stated,  it  is  unjust  for  the 
court  to  modify  hypothetical  instructions 
asked  by  one  of  the  parties,  by  words  of 
caution,  though  it  would  be  proper  to 
give,  in  general  terms,  words  of  caution  as 
to  such  requested  instructions.  People  v. 
Chadwick,  143  Cal.  116;  76  Pac.  884.  An 
instruction  does  not  invade  the  province 
of  the  jury  as  to  matters  of  fact,  where 
it  states  hypothetically  facts  which  are 
within  the  issues,  and  instructs  the  jury 
to  find  for  the  plaintiff  or  far  the  defend- 
ant, according  as  they  may  find,  by  a  pre- 
ponderance of  evidence,  whether  such  facts 
are  proved  or  not,  and  does  not  refer  to 
the  evidence  as  sustaining  or  tending  to 
sustain  any  fact.  Ryan  v.  Los  Angeles  Ice 
etc.  Co.,  112  Cal.  244;  32  L.  R.  A.  524;  44 
Pac.  471.  The  court  should  instruct  the 
jury  hypothetically,  and  not  assign  a  con- 
clusive effect  to  circumstances,  or  assume 
that  such  circumstances  are  proven:  in 
tlie  absence  of  opposing  proof,  they  are 
sometimes  conclusive,  but  not  generally; 
and  it  should  always  be  left  to  the  jury 
to  determine  whether  those  circumstances 
are  established.  People  v.  Levison,  1(>  Cal. 
98;  76  Am.  Dec.  505.  Where  all  the  evi- 
dence in  a  case  is  direct  and  positive,  and 
the  defendant's  guilt  is  in  no  manner 
dependent  upon  an  agreement  of  circum- 
stances, there  is  no  such  thing  as  a  hypoth- 
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esis  in  the  theory  of  the  prosecution;  and 
a  proposed  instruction,  based  upon  such  a 
theory,  becomes  irrelevant  and  immaterial, 
and  it  is  proper  for  the  court  to  refuse  it. 
People  V.  Gilbert,  60  Cal.  108. 

Opinions  by  judge.  Opinions  expressed 
by  the  judge,  for  the  guidance  and  benefit 
of  counsel,  as  to  the  admissibility  of  cer- 
tain evidence,  made  in  the  presence  of  the 
jury,  but  not  addressed  to  them  nor  in- 
tended for  their  guidance,  whatever  im- 
pression they  may  make  upon  the  minds 
of  the  jury,  cannot  be  considered  as  erro- 
neous, where  the  jury  were  told  not  only 
that  they  should  not  "be  influenced  "by  any 
apparent  expression  of  opinion  as  to  the 
facts,  made  by  the  court,"  but  were  fully 
instructed  that  the  facts  were  to  be  de- 
termined by  them  from  the  evidence.  Reed 
V.  Clark,  47  Cal.  194.  At  the  common  law, 
a  judge  is  allowed  to  express  his  opinion 
as  to  the  weight  of  evidence.  People  v. 
King,  27  Cal.  507;  87  Am.  Dec.  95.  He 
may  therefore  direct  the  attention  of  the 
jurj'  to  the  facts  and  circumstances  which 
he  deems  to  be  of  controlling  weight,  and 
warn  them  against  false  lights.  People  v. 
Taylor,  M  Cal.  255.  Where  testimony  has 
been  introduced  to  prove  a  certain  matter, 
the  court  may  instruct  the  jury  that  tes- 
timony has  been  introduced  tending  to 
prove  such  matter:  such  instruction  is  not 
an  expression  of  the  opinion  of  the  court 
as  to  the  weight  or  effect  of  the  evidence, 
nor  as  to  what  fact  has  been  proved. 
People  V.  Vasquez,  49  Cal.  560;  People  v. 
Perry,  65  Cal.  568;  4  Pac.  572.  An  expres- 
sion of  the  judge  in  allowing  a  witness  to 
explain  his  former  evidence,  "I  think  the 
testimony  is  all  right,"  imports  only  that 
the  testimony  was  competent  and  admis- 
sible, and  could  not  be  understood  by  the 
jury  as  intimating  that,  in  the  opinion  of 
the  judge,  the  witness  was  telling  the 
truth,  i'eople  v.  Smith,  134  Cal.  453;  66 
Pac.  669.  The  statement  of  the  court, 
in  passing  upon  the  admissibility  of  pro- 
posed testimony,  "I  do  not  see  any  mate- 
riality in  it,  anyway,"  is  not  objectionable: 
the  court  has  an  undoubted  right  to 
give  the  reason  for  its  ruling.  People  v. 
Gordan,  103  Cal.  568;  37  Pac.  534.  The  re- 
mark of  the  judge,  that  it  seemed  to  him 
that  the  proposed  eviilouce  was  immate- 
rial, made  without  intent  to  influence  the 
jury,  could  not  influence  the  jury  preju- 
dicially, where  the  judge  correctly  stated 
in  what  the  materiality  of  the  inquiry  con- 
sisted. People  V.  Yokum,  118  Cal.  437;  50 
Pac.  686.  An  imi)roper  statement  by  the 
judge,  in  the  presence  and  hearing  of  the 
jury,  as  to  the  effect  of  certain  evidence, 
which  could  only  have  been  favorable  to 
the  defendant's  theory  of  the  case,  is  with- 
out prejudice.  People  v.  Cowan,  1  Cal. 
App.  411;  82  Pac.  339.  A  statement  by 
the  judge  to  the  attorneys,  in  the  course 
of  argument,  is  not  a  statement  made  to 
the   jury,   which   they    have   any    right   to 


consider.  Peojde  v.  Mooney,  132  Cal.  13; 
63  Pac.  1070.  It  is  an  invasion  of  the 
province  of  the  jury,  and  a  violation  of 
the  constitutional  prohibition,  for  the  judge 
to  state  his  impression  of  the  substance 
and  effect  of  the  testimony  of  a  prose- 
cuting witness,  without  properly  stating 
its  contents,  and  to  tell  them  that  other 
witnesses  corroborate,  in  whole  or  in  part, 
certain  statements  of  the  prosecuting  wit- 
ness in  regard  to  the  commission  of  the 
offense.  People  v.  Gordon,  88  Cal.  422;  26 
Pac.  502. 

Argumentative  instructions.  The  court 
should  not  give  argumentative  instructions 
with  respect  to  matters  of  fact.  Kauffman 
V.  Maier,  94  Cal.  269;  18  L.  R.  A.  124;  29 
Pac.  481;  and  see  People  v.  Nunley,  142 
Cal.  105;  75  Pac.  676;  Mabb  v.  Stewart, 
133  Cal.  556;  65  Pac.  1085;  People  v.  Stan- 
ton, 106  Cal.  139;  39  Pac.  525;  People  v. 
Chovnski,  95  Cal.  640;  30  Pac.  791;  Estate 
of  Carpenter,  94  Cal.  406;  29  Pac.  1101; 
People  V.  Giancoli,  74  Cal.  642;  16  Pac. 
510;  Morris  v.  Lachman,  68  Cal.  109;  8  Pac. 
799.  It  is  improper  for  the  court,  in  its 
charge  to  the  jury,  to  review  the  evidence 
in  an  argumentative  manner.  People  v. 
Hertz,  105  Cal.  660;  39  Pac.  32.  The 
charge  to  the  jury  should  not  be  argu- 
mentative, nor  give  a  resume  of  the  evi- 
dence, nor  encroach  upon  the  right  of  the 
jurv  bv  passing  upon  matters  of  fact. 
'Peopled.  Choynski,  95  Cal.  640;  30  Pac. 
791.  An  instruction,  that  "it  may  be  im- 
possible to  show  or  establish  a  motive,  for 
the  reason  that  we  cannot  fathom  the 
mind  of  the  accused  on  trial,  and  ascer- 
tain if  there  is  not  a  hidden  desire  of 
vengeance  or  some  passiou  to  be  gratified," 
is  an  argument  against  the  defendant  on 
the  facts,  and  is  an  improper  charge  as  to 
a  matter  of  fact.  People  v.  Verenesen- 
eckockockhoff,  129  Cal.  497;  58  Pac.  156; 
62  Pac.  Ill;  People  v.  Enwright,  134  Cal. 
527;  66  Pac.  726;  and  see  People  v.  Argen- 
tos,  156  Cal.  720;  106  Pac.  65.  The  relative 
merits  of  circumstantial  and  direct  evi- 
dence should  not  be  argued  b}'  the  court 
in  its  instructions  to  the  jury.  People  v. 
Howlancl,  13  Cal.  App.  363;  109  Pac. 
894.  Requested  instructions,  which  are 
merely  argumentative,  are  properly  re- 
fused.' Peoi)le  V.  Nunley,  142  Cal.  105;  75 
Pac.  676.  Instructions,  argumentative  in 
form,  and  couched  in  language  so  em- 
l)hatic  that,  if  given  by  the  court,  they 
would  indicate  a  strong  bias  on  the  part  of 
the  court,  are  properlv  refused.  Peojjle  v. 
McXamara,  94  Cal.  5("9;  29  Pac.  953. 

Instructions  must  be  considered  as  a 
whole.  Instructions  must  be  read  as  a 
whole;  and  if  the  entire  charge  fairly  pre- 
sents the  law  of  the  case,  the  judgment 
will  not  be  reversed  for  minor  and  unim- 
portant defects,  or  because  the  court  re- 
fuses to  repeat  itself.  People  v.  Anderson, 
105  Cal.  32;  38  Pac.  513;  and  see  Silveira 
V.    Iversen,    128    Cal.    187;    60    Pac.    687; 
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People  V.  Nunley,  142  Cal.  105;  75  Pac. 
676;  People  v.  Nunley,  142  Cal.  441;  76 
Pae.  45.  The  charge  must  be  taken  to- 
gether; and  if,  without  straining  any  por- 
tion of  the  language,  it  harmonizes  as  a 
whole,  and  fairly  and  correctly  presents 
the  law  bearing  on  the  issues  tried,  the 
judgment  will  not  be  disturbed  on  appeal 
because  a  separate  instruction  does  not 
contain  all  the  conditions  and  limitations 
which  are  to  be  gathered  from  the  entire 
text;  an  error  which  may  affect  the  de- 
fendant will  be  presumed  to  have  injured 
him,  but  it  is  presumed,  also,  that  jurors 
are  men  of  common  intelligence,  and  capa- 
ble of  comprehending  the  ordinary  use  of 
language,  as  applied  to  the  particular 
proposition  under  consideration,  and  in 
reference  to  which  it  is  employed,  and  it 
will  not  be  assumed,  on  appeal,  that  the 
jurors  may  not  have  understood  the  charge 
as  it  is  understood  by  the  appellate  court. 
People  V.  Doyell,  48  Cal.  85;  People  r. 
Welch,  49  Cal.  174;  and  see  Bradlev  v. 
Lee,  38  Cal.  362;  People  v.  Gray,  6l"^Cal. 
164;  44  Am.  Eep.  549;  People  v.  Hurtado, 
63  Cal.  2SS;  People  v.  Lee  Chuck,  78  Cal. 
317;  20  Pac.  719.  Instructions  must  be 
viewed  in  the  light  of  the  evidence  to 
which  they  apply;  and  an  instruction 
which,  standing  alone,  would  be  objection- 
able as  omitting  essential  elements,  cannot 
have  misled  the  jury,  and  is  not  prejudi- 
cial, where  the  omitted  qualification  is 
plainly  stated  in  other  instructions.  People 
V.  Davis,  1  Cal.  App.  8;  81  Pac.  716;  and 
see  Humphrey  v.  Pope,  1  Cal.  App.  374;  82 
Pac.  223. 

Instructions  should  be  plain,  concise, 
and  fair.  The  charge  to  the  jury  should 
be  a  plain  statement  of  the  law  bearing 
upon  the  facts  of  the  case,  and  should  be 
so  fair,  impersonal,  and  well  balanced, 
that  the  jurors  will  be  unable  to  deduce 
therefrom  the  opinion  of  the  judge  as  to 
the  guilt  or  innocence  of  the  accused. 
People  V.  Stanton,  106  Cal.  139;  39  Pae. 
525.  An  instruction  should  contain  a  prin- 
ciple of  law  applicable  to  the  case,  ex- 
pressed in  plain  language,  indicating  no 
opinion  of  the  court  as  to  any  fact  in  the 
case.  People  v.  McNamara,  94  Cal.  509;  29 
Pac.  953.  It  is  the  duty  of  the  court  to 
present  to  non-professional  minds,  in  clear 
and  succinct  language,  the  legal  proposi- 
tions directly  bearing  upon  the  issues  of 
fact  submitted  to  the  jury:  very  extended 
quotations  from  a  text-book  can  rarely  aid 
the  jury,  while  they  may  tend  to  confuse 
by  suggesting  distinctions  not  applicable 
to  the  case;  but  if  this  method  of  charging 
a  jury  is  resorted  to,  all  the  limitations 
and  conditions,  so  far  as  they  are  aj)pli- 
cable,  and  upheld  bj'  well-reasoned  cases 
or  principle,  mentioned  or  suggested  by  the 
author,  should  aecomjiany  the  excerpta 
adopted  by  the  court,  it  being  fully  satis- 
fied that  whatever  it  adopts  is  fully  sus- 
tainable.   Bullard  v.  His  Creditors,  56  Cal. 


600.  A  judge  is  not  bound  to  instruct  the 
jury  on  the  history,  object,  or  purpose  of 
the  law:  he  does  his  duty  by  saying  what 
the  law  is,  without  an  exposition  of  its 
reasons.  People  v.  Ramirez,  56  Cal.  533;  38 
Am.  Eep.  73. 

Party  cannot  complain  of  instructions 
given  at  own  request.  The  defendant  can- 
not complain  of  an  instruction  which  is  in 
substance  the  same  as  that  requested  by 
him.  People  v.  Harlan,  133  Cal.  16;  65  Pac. 
9.  Where  an  instruction  is  given  at  the 
request  of  the  defendant,  he  cannot  insist, 
on  appeal,  that  it  does  not  contain  a  souml 
declaration  of  law.  People  v.  Lon  Yeck, 
123  Cal.  246;  55  Pac.  984.  The  defendant 
cannot  assign  error  in  instructions  given 
at  his  own  request.  People  v.  Rodley,  131 
Cal.  240;  63  Pac.  351;  People  v.  Van  Horn. 
119  Cal.  323;  51  Pac.  538. 

Right  and  duty  of  judge  to  determine 
existence  of  evidence.  The  court,  in  a 
trial  for  murder,  has  the  right  to  tell  the 
jury  that  evidence  has  been  offered  tend- 
ing to  show  ill  will  between  the  accused 
and  the  deceased,  and  threats  by  the 
former  against  the  latter,  where  there  is 
some  evidence  that  has  such  tendency,  and 
the  statement  is  made  for  the  purpose  of 
warning  the  jury  against  attaching  much 
importance  to  such  evidence.  People  v. 
Near.v,  104  Cal.  373;  37  Pac.  943.  The 
clause  in  the  constitution  prohibiting 
judges  from  charging  jurors  with  respect 
to  matters  of  fact,  does  not  prohibit  judges 
from  determining  and  charging  a  jury 
whether  there  is  any  evidence  with  regard 
to  an  issue  or  tending  to  sustain  a  fact  on 
which  a  judgment  may  depend.  People  v. 
Welch,  49  Cal.  174.  While  the  judge  ma}' 
not  instruct  the  jury  upon  a  matter  of  fact, 
yet  he  is  not  forbidden  to  declare  to  the 
jury  that  there  is  a  total  absence  of  evi- 
dence upon  a  given  proposition,  where  the 
record  justifies  the  assertion.  People  v. 
Sternberg,  111  Cal.  3;  43  Pac.  198.  It  may 
become  the  duty  of  the  judge  to  determine 
whether  there  is  any  evidence  to  sustain 
the  main  issue  in  the  case,  or  to  sustain 
any  fact  on  which  a  particular  judgment 
must  necessarily  depend:  such  determina- 
tion should  be  the  result  of  prudent  and 
cautious  examination,  but,  in  a  proper 
case,  the  court  may  act  on  the  assumption 
that  there  is  no  evidence  in  respect  to  a 
j»articular  issue,  and  grant  a  nonsuit,  or 
advise  an  acquittal,  or  frame  its  charge  to 
the  jury,  without  reference  to  the  exist- 
ence of  facts  as  to  which  no  evidence  has 
been  produced:  in  such  case  the  court  can- 
not "state  the  testimony,"  for  there  is 
none  to  state.   People  v.  Welch,  49  Cal.  174. 

Stipulation  as  to  conclusiveness  of  evi- 
dence. A  stipulation  between  counsel,  as 
to  the  conclusiveness  of  expert  evidence, 
is  not  to  be  tolerated  in  any  case.  Conwell 
V.  Varain,  20  Cal.  App.  521;  130  Pae.  23. 

Erroneous  instructions.  It  is  error  for 
the   judge   to  instruct   the   jury   that  they 
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would  be  warranted  in  finding  a  motive  for 
the  conduct  of  the  defendant,  without  any 
proof  whatever.  People  v.  Vereneseneck- 
oekockhoflf,  129  Cal.  497;  58  Pac.  156;  62 
Pac.  Ill;  People  v.  Enwright,  134  Cal.  527; 
66  Pac.  726.  Even  in  the  absence  of  a  bill 
of  exceptions,  it  may  be  presumed  that 
there  was  evidence  of  some  character  to 
which  an  instruction  given  would  apply; 
and  where  the  giving  of  such  instruction 
would  be  erroneous,  as  applied  to  all 
possible  evidence  to  which  it  would  be 
applicable,  error  is  made  out.  People  v. 
Vereneseneckockockhofif,  129  Cal.  497;  58 
Pac.  156;  62  Pac.  111.  An  instruction,  in 
a  trial  for  murder,  which  wholly  ignores 
any  mitigating  or  extenuating  circum- 
stances which  may  have  been  proved,  tend- 
ing to  reduce  the  grade  of  the  offense  to 
murder  in  the  second  degree,  or  man- 
slaughter, or  to  show  that  the  homicide 
was  justifiable  or  excusable,  is  erroneous. 
People  V.  Woody,  45  Cal.  289.  It  is  not 
error  to  instruct  the  jury  in  the  language 
of  the  code  (People  v.  Ruef,  14  Cal.  App. 
576;  114  Pac.  54);  if  amplifications  are  de- 
sired, further  instructions  should  be  pro- 
posed (People  V.  Dobbins,  138  Cal.  694;  72 
Pac.  339);  nor  is  it  error  to  instruct  the 
jury  that  it  is  the  duty  of  every  juror  to 
reason  with  his  fellow-jurors,  to  the  end 
that  he  may  join  in  a  lawful  verdict:  such 
instruction  states  only  what  each  juror  is 
l)resumed  to  know.  People  v.  Richards,  1 
Cal.  App.  566;  82  Pac.  691.  Where,  in  a 
criminal  prosecution,  the  jury  announce  to 
the  court  their  inability  to  agree  upon  a 
verdict,  it  is  not  error  for  the  court  to  call 
their  attention  to  the  great  additional  ex- 
pense to  the  county  of  another  trial,  and 
to  urge  that  they,  as  taxpayers,  should 
seek  to  avoid  such  expense,  and  to  agree 
upon  a  verdict  if  possible:  this  is  but  a 
statement  of  what  the  jurors  are  presumed 
to  know,  and  involves  no  intimation  as  to 
anj'^  opinion  of  the  court  as  to  how  they 
should  decide.  People  v.  Miles,  143  Cal. 
{)36;  77  Pac.  666.  An  instruction,  that  "a 
juror  has  no  right  to  disbelieve  the  evi- 
dence, as  a  juror,  while  he  believes  it  as 
a  man;  if,  therefore,  from  the  evidence  in 
the  case,  you  believe,  as  men,  that  the  de- 
fendant is  guilty,  you  should,  as  jurors, 
believe  him  guilty,"  is  not  erroneous, 
though  it  is  useless.  People  v.  Whitney,  53 
Cal.  420. 

Erroneous  instructions  cured  how.  An 
erroneous  instruction  is  not  curetl  by  a  cor- 
rect statement  of  the  law  in  another  part 
of  the  charge.  People  v.  Wong  Ah  Ngow, 
54  Cal.  151;  35  Am.  Rep.  69;  People  v. 
Bush,  65  Cal.  129;  3  Pac.  590;  People  v. 
Thomson,  92  Cal.  506;  28  Pac.  589.  Where 
conflicting  instructions  are  given,  one  of 
which  is  erroneous,  the  minds  of  the  jury 
are  necessarily  confused,  and  it  cannot  be 
said  that  the  jury  do  not  act  upon  the 
erroneous  instruction  in  rendering  their 
verdict.    People  v.  Thomson,  92   Cal.  506; 


28  Pac.  589.  Where  any  one  independent 
instruction  contains  an  absolute  error  upon 
a  particular  point  of  law,  it  is  not  always 
cured  by  the  fact  that  the  law  upon  such 
point  is  correctly  given  in  another  instruc- 
tion; as  a  general  rule,  dividing  a  long 
charge  into  minute  parts,  and  analyzing 
and  criticising  each  part  as  though  it  stood 
independently  of  all  the  others,  is  not  a 
proper  method  of  arriving  at  the  correct- 
ness or  incorrectness  of  tlie  whole  charge: 
all  the  features  and  modifications  of  a  prin- 
ciple of  law  cannot  usually  be  stated  in 
one  sentence.  People  v.  Worden,  113  Cal. 
569;  45  Pac.  844;  and  see  People  v.  Perry, 
144  Cal.  748;  78  Pac.  284.  Error  of  the 
court  in  instructing  the  jury  as  to  the 
weight  they  should  give  to  the  evidence,  is 
not  obviated  by  afterwards  telling  them 
to  give  such  evidence  the  consideration  to 
which  it  is  entitled.  Kauffman  v.  Maier, 
94  Cal.  269;  18  L.  R.  A.  124;  29  Pac.  481. 

Erroneous  refusal  of  instructions.  Where, 
in  a  trial  for  murder,  self-defense  is  relied 
upon,  and  the  evidence  is  such  that  the 
claim  of  self-defense,  arising  out  of  a 
sudden  quarrel,  rests  largely  upon  the  right 
of  the  defendant  to  act  upon  appearances, 
he  is  entitled  to  clear  and  unequivocal  in- 
structions upon  that  subject;  and  it  is 
prejudicial  error  to  refuse  a  requested  in- 
struction, which,  with  an  immaterial  omis- 
sion, is  a  correct  exposition  of  the  law 
upon  the  subject  of  appearances,  and  in  its 
place  to  give  practically  the  same  instruc- 
tion with  the  incorrect  proviso,  that  "the 
killing  must  have  been  done  with  due  cau- 
tion and  circumspection,  and  not  in  a 
sudden  quarrel  or  heat  of  passion,"  else 
"the  defendant  is  guilty  of  manslaughter." 
People  V.  Thomson,  145  Cal.  717;  7^9  Pac. 
435.  The  failure  to  give  an  instruction, 
in  the  absence  of  a  request  therefor,  is  not 
error.  People  v.  Arnold,  116  Cal.  682;  4S 
Pac.  803;  and  see  People  v.  Scott,  93  Cal. 
516;  29  Pac.  123;  People  v.  Guidice,  73 
Cal.  226;  15  Pac.  44;  People  v.  Franklin,  70 
Cal.  641;  11  Pac.  797.  Where  evidence  is 
offered  for  a  special  purpose,  which  the 
party  against  whom  it  is  offered  fears  may 
operate  prejudicially  if  not  limited  in  its 
scope  to  such  purpose,  he  must  request  an 
instruction  so  limiting  it,  or  he  cannot  as- 
sign the  failure  of  the  court  to  instruct  on 
such  point  as  error.  People  v.  Northey,  77 
Cal.  618;  19  Pac.  S6.3;  20  Pac.  129;  and  see 
People  V.  Flynn.  73  Cal.  511;  15  Pac.  102. 

Error  in  striking  out  parts  of  instruc- 
tions. It  is  not  error  for  the  court  to 
strike  from  an  instruction  a  clause,  that 
the  jurors  "may  believe,  as  men,  that  cer- 
tain facts  exist,"  but  that,  as  jurors,  they 
must  act  only  upon  evidence  introduced: 
to  tell  a  juror  that  he  must  not  allow  his 
judgment  as  a  man  to  be  mixed  up  with 
his  judemcut  as  a  juror,  would  result  in 
the  confusion  of  his  mind;  the  duties  of 
a  juror  in  no  manner  transform  him;  and 
it  is  upon  the  theory  that  he  continues  to 
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be  a  man,  though  a  juror,  that  he  is  ren- 
dered capable  of  considering  evidence. 
People  V.  Ammerman,  118  Cal.  23;  50  Pac. 
15. 

Grounds  for  reversal.  A  judgment  will 
not  be  reversed  for  the  giving  of  an  in- 
struction, unless  such  instruction  is  erro- 
neous in  every  conceivable  state  of  the 
case,  in  the  absence  of  a  bill  of  exceptions. 
People  V.  Wong  Fook  Sam,  146  Cal.  114; 
79  Pac.  848.  Where  the  record  contains 
no  part  of  the  evidence,  the  judgment  will 
not  be  reversed  on  account  of  instructions 
alleged  to  be  erroneous,  unless  it  appears 
that  such  instructions  would  have  been 
erroneous  under  every  conceivable  state  of 
facts.  People  v.  Dick,  34  Cal.  663.  In- 
structions merely  stating  the  law  too  em- 
phatically furnish  no  ground  for  reversal. 
People  V.  Perry,  144  Cal.  748;  78  Pac.  284. 
Where,  in  a  prosecution  for  rape,  in  in- 
structing the  jury  upon  the  subject  of  rea- 
sonable doubt,  the  court  cautioned  them 
that  the  charge  of  rape  is  "easily  made" 
and  "difficult  to  disprove,"  and  that,  before 
they  could  convict,  they  must  be  "satis- 
fied beyond  a  reasonable  doubt"  that  the 
defendant  committed  the  crime  charged; 
that  they  must  be  "perfectly  satisfied,"  or 
else  they  should  acquit;  that  mere  "pre- 
ponderance of  evidence"  will  not  do,  but 
that  there  must  be  "evidence  entirely  con- 
vincing to  the  jury,"  and  that  in  any  other 
event  the  defendant  is  "entitled  to  an 
acquittal," — the  appellate  court  will  be 
slow  to  reverse  the  judgment  because  other 
instructions  on  the  same  subject  were  re- 
fused. People  V.  Lenon,  79  Cal.  625;  21 
Pac.  967.  Although  the  court,  in  its  charge 
to  the  jury  in  a  criminal  case,  may  have 
used  language  tending  to  confusion  upon 
some  points,  yet  if  the  entire  charge,  con- 
strued together,  is  sufficiently  accurate, 
and  free  from  substantial  error  prejudicial 
to  the  defendant,  a  judgment  of  conviction 
cannot  be  reversed  for  error  in  the  charge. 
People  V.  Chun  Heong,  86  Cal.  329;  24 
Pac.  1021;  and  see  People  v.  Kernaghan, 
72  Cal.  609;  14  Pac.  566;  People  v.  Lee 
Sare  Bo,  72  Cal.  623;  14  Pac.  310.  An  in- 
struction which  merely  tells  the  jury  to 
do  certain  things  which  they  would  evi- 
dently do  without  being  told,  is  without 
injury,  and  not  ground  for  a  reversal  of 
the  judgment.  People  v.  Newcomer,  118 
Cal.  '263;  50  Pac.  405.  While  the  court 
should  not  instruct  the  jury  on  mere  ab- 
stract questions  of  law  not  applicable  to 
the  circumstances  of  the  case,  yet  such 
instructions  do  not  warrant  a  reversal, 
where  no  injury  could  result  to  the  defend- 
ant therefrom.  People  v.  Romero,  143  Cal. 
458;  77  Pac.  163.  Where  the  court,  in  its 
charge  to  the  jury,  lays  down  an  erroneous 
principle  of  law,  based  upon  a  supposed 
fact  in  the  case,  which  was  not  proved, 
and  which  the  jury  could  not  have  found, 
the  other  party  is  not  injured  by  the  in- 
structioUj  and  the  error  is  not  ground  lor 


a  reversal.  Robinson  v.  Western  Pacific 
R.  R.  Co.,  48  Cal.  409.  An  instruction  in 
the  language  of  this  section  states  a  mere 
commonplace,  within  the  general  knowl- 
edge of  jurors,  and  neither  the  giving  nor 
the  refusal  of  it  is  ground  for  reversal. 
People  V.  Moran,  144  Cal.  48;  77  Pac.  777. 
The  giving  or  refusing  of  the  instructions 
indicated  in  this  section  is  not  a  ground 
for  reversal,  where  no  prejudice  appears. 
People  V.  Corey,  8  Cal.  App.  720;  97  Pac. 
907;  People  v.  Rowland,  13  Cal.  App. 
363;  109  Pac.  894;  People  v.  Delucchi,  17 
Cal.  App.  96;  118  Pac.  935;  People  v.  Rus- 
sell, 19  Cal.  App.  750;  127  Pac.  829;  People 
V.  Grill,  151  Cal.  592;  91  Pac.  515;  Brown 
V.  Sharp-Hauser  Contracting  Co.,  159  Cal. 
89;  112  Pac.  874.  It  is  not  error  for  the 
court  to  strike  from  an  instruction  as  to 
the  weight  of  evidence,  the  words,  "from 
your  general  knowledge,  taken  in  con- 
sideration with  the  evidence":  the  jury,  in 
weighing  the  evidence,  always  exercise 
their  judgment  in  the  light  of  their  own 
general  knowledge  of  the  subject  in  hand, 
whether  so  instructed  or  not;  and  a  judg- 
ment will  not  be  reversed  because  they  are 
or  are  not  so  instructed.  Baker  v.  Borello, 
130  Cal.  160;  68  Pac.  591;  and  see  Beve- 
ridge  V.  Lewis^  137  Cal.  628;  59  L.  R.  A. 
581;  67  Pac.  1040;  70  Pac.  1083.  Neither 
the  constitution  nor  the  statute  prohibits 
an  instruction  as  to  the  credibility  of  wit- 
nesses; and  any  instruction  as  to  the  cred- 
ibility of  the  defendant  as  a  witness  will 
not  be  ground  for  reversal,  if  not  more 
objectionable  than  others  which  have  been 
sustained  on  appeal.  People  v.  Hitchcock, 
104  Cal.  482;  38  Pac.  198.  It  is  the  better 
practice  to  give  no  instruction  as  to  the 
credibility  of  the  defendant  as  a  witness 
in  his  own  behalf,  although  if  an  instruc- 
tion is  given  in  general  terms  as  to  the 
credibility  of  a  defendant  as  a  witness,  in 
the  form  sanctioned  in  People  v.  Cronin, 
34  Cal.  191,  and  in  subsequent  cases,  it  is 
not  ground  for  reversal;  but  when  the  lan- 
guage used  is  such  as  strongly  to  suggest 
to  the  jury  that  in  the  case  then  before 
them  the  defendant  testified  falsely,  or  to 
intimate  that  such  is  the  opinion  of  the 
court,  the  judgment  cannot  stand;  and 
when  the  language  used  by  the  court  in 
commenting  on  the  testimony  of  a  defend- 
ant is  materially  different  from  that  used 
in  the  Cronin  case,  the  judgment  must  be 
reversed,  unless  the  appellate  court  can  see 
that  the  difference  has  not  been  prejudicial. 
People  V.  Van  Ewan,  111  Cal.  144;  43  Pac. 
520;  and  see  also  criticism  of  the  rule  in 
the  Cronin  ease,  People  v.  Boren,  139  Cal. 
210,  215;  72  Pac.  S99.  The  instruction, 
that  "where  the  defendant  offers  himself 
as  a  witness,  in  determining  his  credibility 
it  is  proper  to  take  into  consideration  the 
consequences,  inducements,  and  tempta- 
tions which  would  ordinarily  influence  a 
person  in  his  situation,"  has  always  been 
discountenanced    by    the    appellate    court, 
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and  trial  courts  have  been  commended  by 
the  appellate  court  when  they  refused  to 
give  it:  it  is  prejudicial  to  the  rights  se- 
cured to  the  defendant  by  the  coustitution 
and  laws,  and,  when  given  hereafter,  will 
call  for  the  reversal  of  any  judgment  which 
may  be  rendered  against  the  defendant. 
People  V.  Maughs,  149  Cal.  253;  86  Pac. 
187;  and  see  People  v.  Eyan,  152  Cal.  364; 
92  Pac.  853.  An  instruction  to  the  jury, 
bearing  upon  the  credibility  of  a  defend- 
ant's testimony,  is  not  looked  upon  with 
favor  upon  appeal,  and  must  be  limited 
within  the  strictest  lines:  the  principle  of 
such  an  instruction  cannot  be  applied  to 
the  relatives  of  the  defendant.  People  v. 
Hertz.  105  Cal.  660;  39  Pac.  32;  People  v. 
Shattuck,  109  Cal.  673;  42  Pac.  315;  and 
see  People  v.  Van  Ewan,  111  Cal.  144,  152; 
43  Pac.  520.  "Upon  the  question  as  to  the 
constitutionality  of  our  statute  providing 
that  the  jur}'  are,  on  all  proper  occasions, 
to  be  instructed  that  the  testimony  of  an 
accomplice  ought  to  be  viewed  with  dis- 
trust, and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution,  we  are  of 
the  opinion  that,  so  far  as  the  statute  re- 
quires such  an  instruction  ever  to  be  given, 
it  is  unconstitutional,  for  the  reason  that 
such  an  instruction  would  be  in  violation 
of  the  constitutional  injunction  against 
judges  charging  as  to  matters  of  fact;  it 
has  been  frequently  said  by  this  court, 
that  the  giving  of  such  an  instruction  will 
not  be  held  reversible  error,  where,  by  it, 
the  jury  are  instructed  as  to  mere  common- 
place matters  within  their  general  knowl- 
edge (People  V.  Wong  Bin,  139  Cal.  60;  72 
Pac.  505;  People  v.  Farrington,  140  Cal. 
656;  74  Pac.  288);  but  we  are  satisfied  that 
a  judgment  should  never  be  reversed  for 
the  refusal,  on  the  part  of  the  court,  to 
instruct  upon  matters  of  fact."  People  v. 
"VVardrip,  141  Cal.  229;  74  Pac.  744;  People 
v.  Ruiz,  144  Cal.  251;  77  Pac.  907.  An  in- 
struction in  a  trial  for  murder,  that  "it  is 
sufficient  if  he  demonstrate  to  your  under- 
standing, by  testimony  given,  by  infer- 
ences correctly  and  properly  drawn  from 
the  whole  testimony  in  the  case,  that,  not- 
withstanding the  burden  so  cast  upon  him, 
there  still  exists  in  your  mind  a  rensonable 
doubt  of  his  guilt,"  though  unhappily  ex- 
pressed in  the  use  of  the  word  "demon- 
strate," is  not  for  that  reason  ground  for 
reversal,  as,  taken  in  connection  with  the 
context,  the  jury  could  not  have  under- 
stood the  instruction  as  requiring  anything 
more  than  the  raising  of  a  reasonable 
doubt.  People  v.  Newcomer,  118  Cal.  263; 
50  Pac.  405;  People  v.  Neary,  104  Cal.  373; 
37  Pac.  943.  In  a  suit  in  equity,  the  re- 
fusal of  the  court  to  give  proper  instruc- 
tions to  the  jury  is  not  ground  for  reversal, 
where  the  court  finds  upon  all  the  issues  in 
the  cnse,  and  the  evidence  is  sufficient  to 
warrant  the  findings.  Riley  v.  MartinflH, 
97  Cal.  575;  33  Am.  St.  Rep.  209;  21  L  R. 
A.  33;  32  Pac.  579.  An  error  of  the  judge 
2  Fair. — 133 


in  violating  §  17  of  article  vi  of  the 
constitution,  would  not,  under  all  circum- 
stances, be  sufficient  for  a  reversal  of  the 
judgment;  prima  facie,  it  would  be  suffi- 
cient, but  no  more  importance  is  to  be  at- 
tached to  an  error  of  this  nature,  than  to 
any  other:  if  no  injury  could  possibly  have 
resulted  from  it,  it  cannot  vitiate  the  judg- 
ment. People  V.  Ybarra,  17  Cal.  166.  Cau- 
tionary instructions  in  relation  to  evidence 
of  oral  admissions,  and  in  relation  to  the 
evidence  of  the  defendant  in  his  own 
behalf,  which  merely  state  commonplace 
matter  for  the  guidance  of  the  jury,  that 
intelligent  jurors  would  be  apt  to  know  and 
act  upon  without  such  instructions,  are  not 
to  be  regarded  as  prejudicial,  or  as  con- 
stituting ground  for  reversal.  People  v. 
Tibbs,  143  Cal.  100;  76  Pac.  904.  Instruc- 
tions, in  a  trial  for  murder,  as  to  the  tes- 
timony of  expert  witnesses,  who  gave  their 
opinions,  as  physicians,  on  the  insanity  of 
the  defendant,  in  answer  to  questions 
mostly  hypothetical,  to  the  effect  that  such 
testimony  was  to  be  viewed  with  scrutiny 
and  received  with  great  caution,  and  could 
be  rejected  if  not  deemed  well  founded  in 
fact,  and  that  the  value  of  such  testimony 
depended  upon  the  truth  or  falsity  of  the 
facts  given  to  them,  and  upon  which  they 
founded  their  opinion,  are  correct,  as  ap- 
plied with  respect  to  the  mere  opinions  of 
experts,  and  the  only  plausible  objection 
to  them  is,  that  they  encroach  upon  the 
province  of  the  jury;  but  the  judgment 
should  not  be  reversed  for  the  giving  of 
such  instructions,  without  reference  to  the 
question  whether  or  not  it  was  strictly 
proper  to  give  them,  as  they  only  tell  the 
jury  to  do  what  they  should  do  without 
any  instruction  upon  the  subject.  People 
V.  ^Barthleman,  120  Cal.  7;  52  Pac.  112. 
An  immaterial  and  harmless  error  in  an  in- 
struction, respecting  a  fact  admitted  by 
the  pleadings,  is  not  ground  for  a  reversal 
of  the  judgment.  Low  v.  Warden,  77  Cal, 
94;  19  Pac.  235.  Where  the  court  instructs 
the  jury  upon  what  state  of  facts  they 
may  find  a  verdict  for  a  party,  the  instruc- 
tion should  include  all  the  facts  in  contro- 
versy, material  to  the  right  of  the  plaintiff 
or  the  defense  of  the  defendant:  an  in- 
struction which  omits  to  refer  to  important 
questions  is  defective,  and  ground  for  a 
reversal  of  the  judgment.  Gallagher  v. 
Williamson,  23  Cal.  331;  S3  Am.  Dec.  114; 
Castagnino  v.  Balletta,  82  Cal.  250;  23  Pac. 
127;  and  see  Pearson  v.  Snodgrass,  5  Cal. 
478.  A  cautionary  instruction  concerning 
the  defense  of  insanity,  applies  with  equal 
force  to  any  aberration  of  mind  that  might 
be  claimed  as  a  defense:  such  an  instruc- 
tion, though  disapproved,  is  not  ground  for 
reversal.  People  v.  Nihell,  144  Cal.  200;  77 
Pac.  916.  Instructions  to  the  effect  that 
evidence  of  drunkenness  can  only  be  con- 
sidered by  the  jury  for  the  purpose  of  de- 
termining the  degree  of  the  crime,  and 
that  "it  must  be  received  with  great  cau- 
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tion,"  are  not  ground  for  reversal,  though 
the  latter  clause  would  be  better  omitted. 
People  V.  Nihell,  144  Cal.  200;  77  Pac.  916. 
Where  the  instructions,  taken  together,  are 
correct,  and  submit  every  question  to  the 
jury,  it  is  not  ground  of  reversal  that  one 
of  the  instructions  speaks  of  a  particular 
question  as  "just  about  the  only  one  to  be 
determined,"  it  appearing  from  the  other 
instructions  that  another  question  in  the 
case  was  fully  discussed,  and  correctly  sub- 
mitted to  the  jury.  Cousins  v.  Partridge, 
79  Cal.  224;  21  Pac.  745.  Where  the 
charge,  taken  as  a  whole,  states  the  law 
with  suf3ficient  fullness  and  clearness,  it  is 
not  ground  of  reversal  that  there  are  ver- 
bal inaccuracies  therein,  or  that  isolated 
sentences  and  phrases  are  open  to  just 
criticism:  it  is  sufiHcient  that  the  charge, 
regarded  in  its  entirety,  shows  no  substan- 
tial error.  People  v.  Gibson,  106  Cal.  458; 
.39  Pac.  864;  Thomas  v.  Gates,  126  Cal.  1; 
58  Pac.  315;  and  see  People  v.  Messer- 
smith,  61  Cal.  246;  People  v.  Fehrenbach, 
102  Cal.  394;  36  Pac.  678;  Sandell  v.  Sher- 
man, 107  Cal.  391;  40  Pac.  493;  People  v. 
Brittan,  118  Cal.  409;  50  Pac.  664;  People 
V.  Eodley,  131  Cal.  240;  63  Pac.  351;  People 
v.  Lem  Deo,  132  Cal.  199;  64  Pac.  265; 
People  V.  Davis,  1  Cal.  App.  8;  81  Pac. 
716;  Humphrey  v.  Pope,  1  Cal.  App.  374; 
82  Pac.  223. 

Appeal.  The  instructions  to  the  jury 
cannot  be  reviewed  on  motion  for  a  new 
trial  or  upon  appeal,  unless  excepted  to 
when  given  at  the  trial.  Sharp  v.  Hoffman, 
79  Cal.  404;  21  Pac.  846.  Where  there  is 
som.e  evidence  to  sustain  the  verdict,  in  a 
case  where  the  evidence  is  conflicting,  it 
is  peculiarly  within  the  province  of  the 
jury  to  determine  the  credibility  of  the 
witnesses;  and  unless  the  appellate  court 
can  plainly  see  that  the  verdict  could  only 
have  been  rendered  through  passion  or 
prejudice,  it  will  not  disturb  the  verdict. 
People  v.  Eoss,  115  Cal.  233;  46  Pac.  1059; 
and  see  People  v.  Durrant,  116  Cal.  179; 
48  Pac.  75;  Sawtelle  v.  Muncy,  116  Cal. 
435;  48  Pac.  387;  Fox  v.  Oakland  Consol. 
Street  Ry.,  118  Cal.  55;  62  Am.  St.  Rep. 
216;  50  Pac.  25;  Smith  v.  Thomas,  121  Cal. 
533;  54  Pac.  71;  5  Cal.  Unrep.  976;  52  Pac. 
1079;  Chico  Bridge  Co.  v.  Sacramento 
Transportation  Co.,  123  Cal.  178;  55  Pac. 
780;  People  v.  Lewis,  124  Cal.  551;  45  L.  R. 
A.  783;  57  Pac.  470;  Wilkerson  v.  Wilker- 
son,  3  Cal.  App.  204;  84  Pac.  784.  Where 
there  is  a  substantial  conflict  in  the  evi- 
dence, the  findings  of  the  court  will  not  be 
disturbed  on  api)eal,  on  the  ground  that 
such  findings  are  not  sustained  by  the  evi- 
dence. Sharon  v.  Sharon,  79  Cal.  633;  22 
Pac.  26.  In  an  action  upon  promissory 
notes,  the  possession  thereof  by  the  plain- 
tiff is  presumptive  evidence  of  non-pay- 
ment; and  where  the  defendant  fails  to 
prove  payment  to  the  satisfaction  of  the 
eourt  sitting  as  a  jury,  the  evidence  being 


conflicting,  the  decision  of  the  court  can- 
not be  disturbed  on  appeal.  Sarraille  v. 
Calnion,  142  Cal.  651;  76  Pac.  497.  Where, 
in  a  suit  in  equity,  special  issues  are  sub- 
mitted to  a  jury,  the  verdict  is  only  ad- 
visory to  and  not  binding  upon  the  court; 
and  erroneous  instructions  to  the  jury  will 
not  be  reviewed  on  appeal,  if  the  court  dis- 
regards the  verdict  and  finds  the  facts  for 
itself.  Sweetser  v.  Dobbins,  65  Cal.  529;  4 
Pac.  540.  Where  an  instruction  is  given, 
and  it  states  correctly  a  rule,  commonly 
characterized  as  a  rule  of  law  applying  to 
the  effect  of  evidence,  and  the  rule  is  not 
subject  to  exceptions,  or  such  exceptions 
as  there  may  be  are  also  correctly  stated  in 
the  instruction,  then,  as  the  jury  mani- 
festly ought  to  be  guided  by  the  rule  in 
their  deliberations,  even  if  they  had  not 
been  so  charged,  the  appellate  court  will 
not  consider  the  complaining  party  harmed 
by  the  instruction,  unless  some  circum- 
stance, peculiar  to  the  particular  case, 
would  make  it  tend  to  mislead  or  confuse 
the  jury.  People  v.  Farrington,  140  Cal. 
656;  74  Pac.  288. 

Proper  subjects  of  instructions  to  jury  and  ta 
what  extent  judge  may  comment  on  evidence.  See 
note    72    Am.    Dee.   .538. 

Disregard  by  jury  of  uncontradicted  and  un- 
impeached  witness.    See  note  81  Am.  Dec.  268. 

Instructions  to  jury  to  disregard  evidence  of 
witnesses  who  are  competent  to  testify.  See  note 
86   Am.   Dec.   328. 

Weight  of  uncontradicted  testimony.  See  notes 
4  Ann.    Cas.    982;    12   Ann.   Cas.   245. 

Preponderance  of  evidence  as  determined  by 
mere  number  of  witnesses.  See  note  Ann.  Cas. 
1913D,    676. 

What  deemed  invasion  by  the  court  of  the 
province  of  jury.    See  note   14  Am.  St.  Rep.  36. 

Propriety  of  instruction  that  if  jury  do  not 
believe  testimony  of  witness  they  must  deem  him 
guilty  of  perjury.  See  note  Ann.  Cas.'  191 2D, 
279. 

Necessity  that  instruction  that  if  jury  believe 
witness  has  testified  falsely  in  one  particular 
they  may  disregard  all  his  testimony  should  in- 
clude proviso  that  fslse  testimony  must  have  been 
knowingly  and  willfully  given.  See  notes  8  Ann. 
Cas.  450;  Ann.  Cas.  1912D,  1351;  29  L.  R.  A. 
(N.    S.)    680. 

Advising  and  instructing  jury  as  to  necessity 
for  corroboration  of  accomplices.  See  note  98  Am. 
St.    Rep.    162. 

Necessity  of  cautionary  instruction  as  to  cci'.- 
victj'on  upon  uncorroborated  c-.t  ^e-.ne  of  accom- 
plice in  jurisdiction  where  corroboration  Is  not 
necessary.    See  note   15  Ann.  C;\s.   69;i. 

What  is  reasoiia^ile  doubt  and  Instructions  con- 
cerning.   See  note  48  Am.  St.  Rep.  506. 

Eight  of  defendant  in  criminal  case  to  Instruc- 
tion as  to  reasonable  doubt  dealing  with  Individ- 
ual  juror.     See    note    11    Ann.    r'as.    433. 

Propriety  of  instruction  defining  reasonable 
doubt  as  doubt  for  which  juror  can  give  reason. 
See  notes  11  Ann.  Cas.  1019;  16  L.  R.  A.  (N.  S.) 
2  60. 

CODE  COMMISSIONERS'  NOTE.  1.  Gener- 
ally. SeliRman  v.  Kalkmiin,  8  Cal.  216;  Bat- 
tersby  v.  Abbott,  9  Ciil.  566;  MrCauley  v.  Weller, 
12  Cal.  500;  People  v.  Ybarra,  17  Cal.  166; 
People  V.  Dick,  32  Cal.  213;  People  v.  Dick,  34 
Cal.  663  ;  Dargan  v.  Central  R.  R.  Co.,  40  Cal. 
272;  see   §  608,  ante,  and  §  2102,  post. 

2.  Subd.  2.  Blankman  v.  Yallejo,  15  Cal.  639  r 
McPadden  v.  Wallace,  38  Cal.  57. 

3.  Subd.  4.    See  ante,   §  1870,  subds.  2,  3. 

4.  Subd.   5.    See  §  1981,  ante. 

5.  Subd.  7.  Norris  v.  Russell,  5  Cal.  249; 
Bagley  v.  McMickle,  9  Cal.  430. 
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§§  2064,  2065 


TITLE  V. 
RIGHTS    AND  DUTIES  OF  WITNESSES. 


§  2064.    Witness     bound     to     attend     when     sub- 

pccnard.  §  2068. 

§  2065.     Witness  bound  to  answer  questions. 
§  2066.     Right  of  witness  to  protection.  §  2069. 

§  2067.     Witness   protected   from   arrtst    when   at-         §  2070. 


tending,  or  going  or  returning. 

Arrest  to  be  made  void,  and  party  mak- 
ing arrest  liable,  etc. 

To  make  affidavit  if  arrested. 

Court  n-.a-,-  discharge  witness  from  arrest. 


§2064.  Witness  bound  to  attend  when  siibpcenaed.  A  witness,  served 
with  a  subpa'iia.  must  attend  at  the  time  appointed,  with  any  papers  under 
his  control  lawfully  required  by  the  subpoena,  and  answer  all  pertinent  and 
lesral  questions;  and,  unless  sooner  discharged,  must  remain  until  the  testi- 
mony is  closed. 


to  compel  the  attendance  of  such  wit- 
nesses, cannot  be  disputed:  every  person 
is  subject  to  the  power  of  the  legislature  to 
compel  him,  in  any  judicial  proceeding,  to 
give  testimony  of  any  fact  within  his 
knowledge,  and  material  to  the  issue,  ex- 
cept in  so  far  as  the  constitution  restrains 
the  legislature  from  exercising  this  power, 
or  protects  the  individual  from  a  compul- 
sory compliance  with  its  exercise.  Ex  parte 
Cohen,  104  Cal.  524;  43  Am.  St.  Rep.  127; 
26  L.  R.  A.  423;  38  Pac.  364. 

Punishment  for  refusal  to  be  sworn. 
Each  refusal  of  a  witness  to  be  sworn  is 
a  separate  contempt,  for  which  the  court 
has  jurisdiction  to  impose  separate  punish- 
ments. Ex  parte  Slice,  70  Cal.  51;  11  Pac. 
459;  Overend  v.  Superior  Court,  131  Cal. 
2S0;  63  Pac.  372. 

CODE  COIMMISSIONERS'  NOTE.  Jackson  v. 
Feather  River  etc.  Water  Co.,  14  Cal.  18;  Har- 
per V.  Lamping,  33  Cal.  641;  Thornton  v.  Hook, 
36  Cal.  223. 


Subpoena.    Ante,  §§  1985,  1991. 

Answering  questions.    Post,  §  2065. 

V/ltnesses,  competency,  etc.    Ante,  §  1878-1884. 

Esamination,  impeachment,  refreshing  memory, 
etc.     Ante,    §§  2u4J-2ii.".4. 

Power  to  compel  attendence.    Ante,  §§  128,  177. 

Change  of  place  of  holding  court,  effect  of. 
Ante  S  142. 

Contempt.    Ante,  §§  1209  et  seq. 

Legislation  §  2064.  1.  Enacted  March  11, 
187Ji;  based  on  Practice  Act,  §  407,  which  read: 
"It  shall  be  the  duty  of  a  witness,  duly  served 
v.ith  a  subpa'na,  to  attend  at  the  time  appointed, 
with  any  papers  under  his  control  required  by 
the  subpoena,  to  answer  all  pertinent  and  legal 
questions;  and  unless  sooner  discharged,  to  re- 
main till  the  testimony  is  closed."  When  enacted 
in  1872,  §  2064  read  as  at  present,  except  for 
the   amendment   of   1907. 

2.  Amendment  by  Stats.  1901,  p.  256;  un- 
constitutional.   See  note  ante,  §  5. 

3.  Amended  by  Stats.  1907.  p.  735,  inserting 
"lawfully"  before  "required";  the  code  commis- 
sioner ci"ting  Ex  parte  Clark,  126  Cal.  235. 

Power  of  legislature  over  witnesses.    The 

rit-ht  of  the  legislature  to  determine  who 
pIihII  be  competent  witnesses  to  establish 
any  fact  under  judicial  examination,  and 

§  2065.  Witness  boimd  to  answer  questions.  A  witness  must  answer 
questions  legal  and  pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an  answer  which 
will  have  a  tendency  to  subject  him  to  punishment  for  a  felony;  nor  need 
he  give  an  answer  which  will  have  a  direct  tendency  to  degrade  his  char- 
acter, unless  it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in 
issue  would  be  presumed.  But  a  witness  must  answer  as  to  the  fact  of  his 
previous  conviction  for  felony. 

Contempt.     Ante,  §§  1209  et  seq. 

Legislation  g  2065.  Enacted  March  11,  1872 
(based  on  Practice  Act,  §408),  substituting  (1) 
"must"  for  "shall"  before  "answer,"  in  both  in- 
stances, and  (2)  "in"  for  "at"  before  "issue" 
ill  the  second  instance. 

Application  of  section.  The  provisions 
of  this  section  apply  to  all  witnesses  alike. 
People  v.  Fong  Chung,  5  Cal.  App.  587;  91 
Pac.  105. 

Construction  of  section.  A  witness  is 
privileged  from  answering  in  two  distinct 
cases,  vesting  upon  entirely  different 
grounds:  first,  when  the  answer  tends  to 
subject  him  to  criminal  punishment;  and 
second,    when    the   answer    is   not    to    any 


matter  pertinent  to  the  issue,  and  the  an- 
swer would  disgrace  him,  as  where,  upon 
cross-examination,  he  is  asked  a  question, 
the  answer  to  which  would  tend  to  destroy 
his  credibility  as  a  witness:  the  difference 
between  these  two  classes  of  cases  is 
further  shown  by  the  fact,  that  where  the 
answer  would  tend  to  disgrace  a  witness, 
and  the  question  is  not  pertinent,  the  court 
will  not  even  permit  the  question  to  be 
asked;  while  in  the  other  case,  the  ques- 
tion may  be  asked,  and  the  witness  must 
])ut  himself  upon  his  privilege;  when  the 
question  is  properly  put,  and  the  witness 
refuses  to  answer,  his  refusal  is  given 
under  oath,  and  that  refusal  subjects  him, 
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practically  and  morally,  to  the  same  dis- 
grace as  if  he  had  answered:  it  is  not, 
then,  upon  the  ground  that  the  answer 
would  disgrace  the  witness,  that  he  is 
privileged  from  answering  in  a  case  where 
his  answer  would  tend  to  subject  him  to 
criminal  punishment,  but  solely  upon  the 
ground  that  he  shall  not  be  compelled  to 
give  evidence  against  himself  in  a  criminal 
case.    Ex  parte  Kowe,  7  Cal.  184. 

Answer  tending  to  criininate  witness. 
A  party  proceeded  against  in  one  informa- 
tion may  be  called  as  a  witness  in  behalf 
of  the  state  to  testify  agtiinst  a  defendant 
charged  in  another  and  different  informa- 
tion for  the  same  offense;  and  in  such  a 
case  the  party  called  as  a  witness  retains 
the  right  to  object  to  ans%vering  a  ques- 
tion which  would  tend  to  criminate  him. 
Ex  parte  Stice,  70  Cal.  51;  11  Pac.  459. 
Whether  the  question  put  is  pertinent  or 
not,  the  witness  may  decline  to  answer,  on 
the  ground  that  to  do  so  would  tend  to 
criminate  him;  but  where  the  question  is 
not  pertinent,  the  party  introducing  him 
may  object  thereto,  and  his  objection 
should  be  sustained,  whether  the  witness 
objects  to  answering  or  not.  Sharon  v. 
Sharon,  79  Cal.  633;  22  Pac.  26.  The  pro- 
vision of  §  13  of  article  I  of  the  constitu- 
tion, that  no  person  can  be  compelled,  in 
a  criminal  case,  to  be  a  witness  against 
himself,  does  not  make  it  necessary  that 
the  examination  shall  be  attempted  in  a 
criminal  prosecution  against  the  witness, 
or  that  such  prosecution  shall  have  been 
commenced  and  actually  pending:  it  is 
sutScient  to  bring  a  person  within  the  im- 
munity of  the  provision,  that  there  is  a 
law  creating  the  offense,  under  which  the 
witness  may  be  prosecuted,  and  which  does 
not  secure  him  against  any  use,  in  a  crim- 
inal prosecution,  of  the  evidence  he  may 
give,  and  in  such  case  he  cannot  be  com- 
jielled  to  answer,  in  any  collateral  proceed- 
ing, as  to  acts  constituting  such  offense. 
Ex  parte  Clarke,  103  Cal.  352;  37  Pac.  230. 
That  provision  of  the  constitution  is  to  be 
construed  as  protecting  the  witness  from 
being  compelled  to  give  any  evidence 
which,  in  a  criminal  prosecution  against 
himself,  might  in  any  degree  tend  to  es- 
tablish the  offense  with  which  he  may  be 
charged;  but  it  is  only  when  his  evidence 
may  tend  to  establish  an  offense  for  which 
he  may  be  punished  under  the  laws  of  the 
state  that  he  is  protected  by  tlii.s  j  rovision, 
and  in  no  case  where  he  is  not  liable  to 
prosecution  or  punishment  is  he  privileged 
from  answering  upon  the  ground  that  the 
evidence  may  tend  to  criminate  him.  Ex 
parte  Cohen,  104  Cal.  524;  43  Am.  St.  Rep. 
127;  26  L.  R.  A.  423;  38  Pac.  364.  The  con- 
stitutional provision  was  intended  solely 
to  protect  the  witness  from  being  com- 
j)elled  to  testify  against  himself  in  regard 
to  a  criminal  offense;  and  when  the  answer 
would  not  involve  criminal  consequences, 
the  constitution  has  no  provision  that  will 


reach  the  case.  Ex  parte  Kowe,  7  Cal.  184. 
It  is  not  for  a  witness  to  surmise,  upon 
being  asked  a  question,  that  another  ques- 
tion will  follow,  which  will  tend  to  con- 
vict him  of  a  felony,  and  therefore  refuse 
to  answer  the  first  one;  he  cannot  know 
that  a  second  question  will  be  asked  at  all: 
it  is  only  when  the  important  question  is 
asked,  that  is,  some  question  tending  to 
criminate,  that  he  may  plead  this  privi- 
lege. Overeud  v.  Superior  Court,  131  Cal. 
280;  63  Pac.  372. 

Criminating  character  of  evidence  de- 
termined by  judge.  A  witness  in  a  crim- 
inal case  cannot  constitute  himself  an 
arbitrary  or  exclusive  judge  as  to  whether 
or  not  the  evidence  called  for  by  a  ques- 
tion would  tend  to  convict  him  of  a  felony: 
it  is  a  matter  which  the  trial  court  is  to 
decide,  subject  to  review  by  the  appellate 
court.  Overend  v.  Superior  Court,  131  Cal. 
2S0;  63  Pac.  372.  In  most  instances,  the 
question  propounded  to  a  witness  discloses 
upon  its  face  whether  it  has  a  tendency 
to  incriminate  or  degrade;  where  this  does 
not  appear  by  the  question  itself,  as  where 
the  question  is  innocent  in  form,  but  some 
possible  answer  thereto  might  so  tend  to 
incriminate  or  degrade,  then  it  is  the  duty  ' 
of  the  witness  to  make  it  appear  to  the 
court  that  his  answer  might  at  least  have 
this  tendency,  and  it  is  for  the  court  to 
pass  ujjon  the  sufficiency  of  the  objection 
which  the  witness  urges  to  the  answering, 
and  not  for  the  witness  to  decline  to  give 
relevant  and  pertinent  testimony  which 
may  be  harmless  to  himself,  upon  his  mere 
declaration  that  his  answer  may  tend  to 
incriminate  or  degrade  him.  In  re  Rogers, 
129  Cal.  468;  62  Pac.  47. 

The  refusal  of  a  person,  called  as  a  wit- 
ness, to  comply  with  an  order  of  the  court 
directing  him  to  be  sworn  in  a  case  on 
trial,  is  a  contempt  of  court,  and  is  not 
excused  by  the  assertion  of  the  witness, 
as  a  reason  for  his  refusal,  that  his  tes- 
timony would  have  a  tendency  to  subject 
him  to  punishment  for  a  felony:  his  privi- 
lege cannot  be  urged  by  the  witness  until 
a  question  is  put  to  him  after  being  sworn, 
the  answer  to  which  would  have  that  ten- 
dency; and  whether  the  answer  would  or 
might  be  of  such  a  tendency  is  to  be  de- 
termined by  the  court,  and  it  cannot  be 
called  upon  to  do  so  in  advance  of  the 
question  being  put.  Ex  parte  Stice,  70 
Cal.  51;  11  Pac.  459. 

Answer  tending  to  disgrace,  degrade,  or 
humiliate  witness.  Where  the  answer  of 
a  witness  would  subjei-t  liini  to  criminal 
punishment,  he  is  not  privileged  from  an- 
swering on  the  ground  that  his  answer 
would  disgrace  him,  but  solely  ou  the 
ground  that  he  is  not  compelled  to  crimi- 
nate himself:  the  only  case  where  the  wit- 
nes  is  privileged  from  answering  a  ques- 
tion on  the  ground  that  his  answer  would 
disgiai'e  him  is  when  it  is  not  pertinent 
to  the  issue.    Ex  parte  Rowe,  7  Cal.   184; 
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and  see  Clark  v.  Eceso,  35  Cal.  89.  T-Txi-ept 
as  indicated  in  the  last  clause  of  this  sec- 
tion, it  is  only  when  the  answer  to  a  ma- 
terial question  will  tend  to  degrade  the 
character  of  the  witness,  that  he  is  excused 
from  answering  it:  a  question  tending  to 
degrade  the  character  of  the  defendant 
does  not  excuse  the  witness  from  answer- 
ing.   People  V.  Saunders,  13  Cal.  Apj).  743; 

110  Pac.  825.  A  witness  need  not  answer 
questions  which  tend  unnecessarily  to 
buuiiliate  her.  Davis  v.  Parsons,  165  Cal. 
70;  130  Pac.  1055. 

Question  regarding  matter  in  issue.  A 
witness  cannot  avail  himself  of  the  privi- 
lege of  not  answering  a  question,  where 
the  matter  to  which  it  relates  is  alleged  in 
the  jileadings,  and  is  thus  a  fact  in  issue. 
Clark  V.  Reese,  35  Cal.  89.  The  words, 
"matter  in  issue,"  are  not  restricted  to  the 
naked  allegations  of  the  complaint  which 
are  denied  by  the  answer:  the  right  to  re- 
cover the  subject  of  litigation  as  legally 
set  forth  in  the  complaint  is  the  "matter 
in  issue."  Kibele  v.  Superior  Court,  17 
Cal.  App.  720;  121  Pac.  412. 

Eelevancy  and  pertinency  of  question 
determined  by  judge.  The  relevancy  and 
I)ertineucy  of  the  question  propounded  is 
a  matter  the  decision  of  which  rests  with 
the  judge,  and  not  with  the  witness;  other- 
wise the  production  of  evidence  would 
cease  to  be  under  the  control  of  the  court, 
and  would  depend  upon  the  opinion  of  the 
witnesses;  if  the  question  is  relevant  and 
jiertinent  to  the  matter  under  inquiry,  the 
v.'itness's  refusal  to  answer  must  be  at  his 
peril;  but  when  it  is  relevant  and  perti- 
nent, he  will  be  protected  in  his  refusal  to 
answer,  if  it  has  a  tendency  to  incriminate 
him,  or  a  direct  tendency  to  degrade  his 
character,  and  the  question  is  not  ad- 
dressed to  the  very  fact  in  issue,  or  to  a 
fact  from  which  the  fact  at  issue  will  be 
presumed.  In  re  Rogers,  129  Cal.  468;  62 
Pac.  47. 

Answer  as  to  previous  conviction  of 
felony.  The  defendant  in  a  criminal  case 
may  be  asked  whether  he  has  ever  been 
convicted  of  a  felony;  and  he  must  an- 
swer.   People  V.  Herges,  14  Cal.  App.  273; 

111  Pac.  624. 

Nature  of  privilege  of  refusing  to  an- 
swer. The  privilege  of  refusing  to  answer 
is  personal  to  the  witness,  and  is  not  in 
any  sense  the  privilege  of  the  party  calling 
him:  if  ordered  to  testify  in  a  case  where 
he  is  privileged,  it  is  a  matter  exclusively 
between  the  court  and  the  witness;  the 
latter  may  stand  out,  and  be  committed 
for  contempt,  or  he  may  submit;  but  the 
partj''  has  no  right  to  interfere,  or  to  com- 
plain of  the  error;  it  would  be  otherwise 
if  the  court  allowed  the  privilege  in  a  case 
where  the  witness  had  not  brought  himself 
within  the  rule,  as  the  party  w^ould  then 
be  improperly  deprived  of  his  testimonv. 
Clark  V.  Reese.  35  Cal.  89. 

Partial  disclosure  of  transaction  by  wit- 
ness  waives   privilege.     Where    a    witness 


discloses  a  part  of  a  transaction,  with 
which  he  was  criminally  concerned,  with- 
out claiming  his  privilege,  he  must  dis- 
close the  whole:  he  cannot,  after  volun- 
tarily testifying  in  chief,  decline  to  be 
cross-examined,  on  the  ground  that  his  an- 
swers may  criminate  or  disgrace  him. 
People  V.  Freshour,  55  Cal.  375.  The  de- 
fendant in  a  civil  proceeding  cannot 
claim  the  privilege  of  refusing  to  answer 
a  question  on  the  ground  that  the  answer 
would  degrade  him,  where  he  volunteers  a 
statement  partly  disclosing  the  transac- 
tion: the  plaintiff  is  entitled  to  have  direct 
answers,  and  a  full  explanation  of  matters 
iudirectiv  alluded  to  bv  the  witness.  Clark 
V.  Reese," 35  Cal.  89. 

Statements  of  witness  voluntary  when. 
The  statements  of  a  witness  in  an  action 
are  voluntary,  where  he  might  have  ob- 
jected to  answering  the  questions  which 
elicited  them,  on  the  ground  that  to  do  so 
would  criminate  him,  and  he  failed  to 
make  such  an  objection.  People  v.  Wieger, 
100  Cal.  352;  34  Pac.  826. 

Voluntary  admissions  may  be  used 
against  witness.  Voluntary  admission."? 
made  by  a  witness  in  a  civil  case,  when  he 
is  not  in  custody,  and  has  not  been  charged 
with  a  criminal  offense,  are  competent  evi- 
dence against  him  in  a  criminal  prosecu- 
tion subsequently  inaugurated  against  him. 
People  V.  Wieger,  100  Cal.  352;  34  Pac.  826. 

Answer  of  witness  compulsory  when. 
W^here  a  witness  is  compelled  to  answer  a 
question  after  claiming  his  privilege  on 
the  ground  that  to  do  so  would  criminate 
him,  his  answer  is  deemed  compulsory,  and 
cannot  be  given  in  evidence  against  him. 
People  v.  Wieger,  100  Cal.  352;  34  Pac.  826. 

Order  requiring  witness  to  answer  void 
when.  An  order  of  the  superior  court,  re- 
quiring a  witness  to  answer  certain  ques- 
tions before  the  grand  jury,  in  relation  to 
a  matter  that  had  been  disposed  of  by  such 
grand  jury,  and  was  no  longer  pending 
before  that  body,  and  the  manifest  object 
of  which  questions  was  merely  to  make 
the  petitioner  a  witness  against  himself 
before  the  grand  jury,  to  show  that  he  had 
aided  in  the  accomi)lishment  of  a  felony, 
is  void,  and  cannot  form  the  basis  if  a  sub- 
sequent order  of  court  punishing  him  for 
contempt  in  disobeying  its  former  order. 
Rogers  v.  Superior  Court,  145  Cal.  88;  78 
Pac.  344. 

Grounds  for  punishment  for  contempt, 
A  punishment  for  contempt  cannot  prop- 
erly be  based  upon  the  ground  that  the 
witness  testified  uj^on  the  preliminary  ex- 
amination, and  thereby  waived  his  "right 
to  refuse  to  testify  at  the  trial,  upon  the 
ground  that  his  evidence  would  tend  to 
convict  him  of  a  felony.  Overend  v.  Su- 
perior Court.  131  Cal.  2v80;  63  Pac.  372. 

Adjudication  of  contempt  void  when. 
Where  the  nature  of  the  question  asked  of 
the  witness  is  such  as  to  compel  him  to  be 
a  witness  against  himself  in  a  criminal  pro- 
ceeding, the  court  is  without  power  to  com- 
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pel  an  answer,  and  its  adjudication  of 
contempt  is  a  nullity.  Rogers  v.  Superior 
Court,  145  Cal.  88;  78  Pac.  344. 

Nature  of  immunity  guaranteed  witness 
before  grand  jury.  The  immunity  guar- 
anteed a  witness  who  has  testified  before 
a  grand  jury  in  an  investigation  concern- 
ing primary  elections  is  a  personal  privi- 
lege, which  must  be  pleaded  by  the  witness 
in  a  prosecution  against  him  for  participa- 
tion in  such  crime:  it  is  merely  a  defense, 
and  does  not  affect  the  jurisdiction  of  the 
court  to  try  the  indictment  against  the 
witness  (Rebstock  v.  Superior  Court,  146 
Cal.  308;  80  Pac.  65);  but  where  his  testi- 
mony could  not,  in  any  event,  be  used 
against  him,  as  where  the  offense  is  no 
longer  punishable,  or  where  he  has  been 
acquitted  or  convicted,  or  where  the  act 
is  barred  by  the  statute,  he  cannot  claim 
the  privilege.  Ex  parte  Cohen,  104  Cal. 
524;  43  Am.  St.  Rep.  127;  26  L.  R.  A.  423; 
38  Pac.  364. 

Waiver  of  privilege  of  witness  by  voluntarily 
testifying  in  own  behalf.  See  notes  19  Am.  Rep. 
348;   2   Ann.   Cas.   247;    11   Ann.   Cas.   822. 

Cross-examination  involving  crimination  of  wit- 
nesses.   See  note  27  Am.  Rep.   140. 


Witness  must  answer  question  intended  to  dis- 
credit.    See    note    57    Am.    Rep.    16. 

Privilege  of  witness  as  to  incriminating  testi- 
mony. See  notes  21  Am.  Dec.  55;  75  Am.  St. 
Rep.    318. 

Statutes  abridging  constitutional  privilege  of 
witness.  See  notes  2  Ann.  Cas.  177;  17  Ann. 
Cas.   128. 

Witness  or  court  as  proper  one  to  decide 
whether  answer  to  question  asked  will  tend  to 
degrade  or  incriminate  witness.  See  notes  5 
Ann.  Cas.  41;  11  Ann.  Cas.  1079;  12  Ann.  Cas. 
661. 

Demand  on  accused  in  presence  of  jury  to  pro- 
duce incriminating  evidence  as  violation  of  con- 
stitutional privilege.  See  note  Ann.  Cas.  1912D, 
261. 

Privilege  of  witness  to  refuse  to  testify  on 
ground  that  testimony  will  subject  him  to  civil 
action  or  be  against  his  interests.  See  note  Ann. 
Cas.    1912A,     386.  . 

Eight  of  person  against  whom  witness  is  called 
to  otject  to  his  testimony  on  ground  that  it  may 
incriminate  witness.  See  note  Ann.  Cas.  1913C, 
1389.  .       ,         ^     ^. 

Necessity  of  claiming  constitutional  protection 
against  being  compelled  to  give  incriminating  evi- 
dence.   See  note  4  L.  R.   A.    (N.   S.)    1144. 

Conclusiveness  of  witness's  statement  that  the 
answer  to  questions  against  which  he  pleads  his 
privilege  would  tend  to  criminate  him.  See  note 
24  L.   R.   A.    (N.    S.)    165. 

CODE  COMMISSIONERS'  NOTE.  Ex  parte 
Rowe,  7  Cal.  184;  Clark  v.  Reese,  35  Cal.  89; 
People  V.  Reinhart,  39  Cal.  449. 


§  2066.  Right  of  witness  to  protection.  It  is  the  right  of  a  witness  to  be 
protected  from  irrelevant,  improper,  or  insulting  questions,  and  from  harsh 
or  insulting  demeanor ;  to  be  detained  only  so  long  as  the  interests  of  jus- 
tice require  it ;  to  be  examined  only  as  to  matters  legal  and  pertinent  to  the 


issue. 

Compare  ante,  §  2044. 

Detention  of  witness,  unreasonable,  constitu- 
tional prohibition  of.     See  Const.,  art.  i,  §  6. 

Legislation  §  2066.      Enacted  March  11,  1873. 

Application  of  section.  The  provisions 
of  this  section  apply  alike  to  all  witnesses. 
People  v.  Fong  Chung,  5  Cal.  App.  587;  91 
Pac.  105. 

Insulting  questions.  Where  a  female  wit- 
ness for  the  prosecution  in  a  criminal  pro- 
ceeding has  testified  courteously  and  posi- 
tively, on  cross-examination,  that  she  had 
seen  the  defendant  after  a  date  named,  it 
is  neither  fair  treatment  of  the  witness 
nor  legitimate  cross-examination  for  coun- 
sel for  the  defense  to  remark  interroga- 
tively, "That  is,  you  imagine  you  have?" 
and  such  action  justifies  the  interposition 
of  the  court  to  reprove  counsel  and  protect 
the  witness.  People  v.  Durrant,  116  Cal. 
]79;  48  Pac.  75. 

Questions  must  be  pertinent  to  the  issue. 
The  questions  asked  of  a  witness  must  be 
I)ertiuent  and  material  to  the  issue:  the 
court  has  no  power  to  compel  a  witness  to 
answer  any  others;  and  the  refusal  to  an- 
swer a  question,  not  pertinent  and  material 
to  the  issues,  is  not  a  contempt  of  court. 
Overend  v.  Superior  Court,  131  Cal.  280; 
63  Pac.  372;  Rogers  v.  Suj)erior  Court,  145 
Cal.  88;  78  Pac.  344.  The  affidavit  of  the 
foreman  of  a  grand  jury,  that  a  witness 
refused   to   answer   certain    queations,   but 


which  fails  to  show  that  any  investigation 
was  then  being  made  by  such  grand  jury, 
is  insufficient  as  the  basis  of  a  proceeding 
for  contempt:  a  grand  jury,  like  a  court, 
may  ask  only  such  questions  as  are  perti- 
nent to  a  matter  then  under  investigation, 
and  if  there  is  no  matter  under  investiga- 
tion, a  refusal  to  answer  questions  cannot 
be  made  to  constitute  a  contempt.  Rogers 
v.  Superior  Court,  145  Cal.  88;  78  Pac.  344. 

Privileged  communications.  Where  a 
hypothetical  question  is  asked  oT  a  physi- 
cian, called  as  a  witness,  and  he  refuses 
to  answer,  on  the  ground  that  he  might  be 
compelled,  upon  cross-examination,  to  re- 
veal professional  secrets  confided  to  him 
by  the  patient,  and  the  patient  releases 
him  from  the  obligation  of  secrecy,  the 
court  errs  in  not  compelling  an  answer,  the 
matter  being  material  and  relevant.  Valen- 
sin  V.  Valensin,  73  Cal.  106;  14  Pac.  397. 

Validity  of  order  adjudging  contempt. 
An  order  adjuduing  a  witness  guilty  of  a 
contempt  for  failure  to  answer  a  question 
propounded,  which  fails  to  show  the  perti- 
nency of  the  question,  is  invalid.  Ex  parte 
Zeehandelaar,  71  Cal.  238;  12  Pac.  259. 

Error.  Where  a  witness  has  testified  to 
certain  facts  as  actually  seen  by  him,  it  is 
not  error  to  refuse  to  allow  the  witness  to 
be  asked  if  he  does  not  know  that  he  is 
testifying  to  what  is  physically  impos.-:ihle 
People  V.  Eaton,  C  Cal.  Uurep.'906;  68  Pao 
583. 


2119  PRIVILEGE  FROM   ARREST.  §§  2067-2070 

§2067.  Witness  protected  from  arrest  when  attending,  or  going  or  re- 
turning. Every  person  who  has  been,  in  good  faith,  served  with  a  subpoena 
to  attend  as  a  witness  before  a  court,  judge,  commissioner,  referee,  or  other 
person,  in  a  case  where  the  disobedience  of  the  witness  may  be  punished  as 
a  contempt,  is  exonerated  from  arrest  in  a  civil  action  while  going  to  the 
place  of  attendance,  necessarily  remaining  there,  and  returning  therefrom. 

Legislation  8  2067.     Enacted  March   11,   1873        process  of  a  court.    Page  V.  Randall,  6  Cal. 
(based  on   Practice  Act.   §415),  substituting  "is"         39 
for  "shall  be"  before   "exonerated." 

Extent    of    exemption    from    arrest.     The  .  Privilege  of  witness  from  arrest.    See  note  77 
attendance  upon   any   court,   as  a  witness,  '^rivilege^  oV  witness  from  service  of  civil  pro- 
juror,  or  party,  exempts   the  person   so   in  cess.    See  note   .38   Am.   Rep.    717. 
attendance  from  arrest  only  in  a  civil  ac-  cODE    COMMISSIONERS'    NOTE.     Robb    v. 
tion,  but   not   from   obeying  any   ordinary  Robb,  6  Cal.  21. 

§  2068.  Arrest  to  be  made  void,  and  party  making  arrest  liable,  etc. 
The  arrest  of  a  witness,  contrary  to  the  preceding  section,  is  void,  and, 
when  willfully  made,  is  a  contempt  of  the  court ;  and  the  person  making  it  is 
responsible  to  the  witness  arrested  for  double  the  amount  of  the  damages 
which  may  be  assessed  against  him,  and  is  also  liable  to  an  action  at  the  suit 
of  the  party  serving  the  witness  wath  the  subpoena,  for  the  damages  sus- 
tained by  him  in  consequence  of  the  arrest. 

Contempt  of  court.  Ante,  §§  1209  et  seq.  before  a  court,  officer,  or  other  person;  specifying 
T  orrfoi.,*i«.,  a  nnao  t-.  4  j  hi  u  •.  1  to>rn  ^^^  Same,  the  place  of  attendance,  and  the  action 
b.^„,Pf  P  ^,  °^A-  .  ^K"^f«^  ^^v.'''"^^  ^^U^^IV  ""■  proceeding  in  which  the  subpana  was  issued; 
based  on  Practice  Act,  §  416,  which  read:  The  g^^,  2d.  That  he  has  not  been  thus  served  by 
arrest  of  a  witness  contrary  to  he  last  section  ^j^  ^^^  procurement  with  the  intention  of  avoid 
shall  be  void;  but  an  officer  shall  not  be  liable  i  ^^  a,.„st ;  3d.  That  he  is  at  the  time  going 
to  the  party  for  making  the  arrest  in  ignorauce  to  the  place  of  attendance,  or  returning  there- 
of 'he  facts  creating  the  exonerafion.  but  shall  f  ^^  remaining  there  in  obedience  to  the  sub- 
be  liable  for  any  subsequent  detention  of  the  ^^^^  The  affidavit  may  be  taken  bv  the  officer, 
party.  ,f  such  party  claim  the  e.xemption  and  ^nd  shall  exonerate  him  from  liability  for  dis- 
make  an  affidavit  stating:  1st  That  he  has  been  charging  the  witness  when  arrested." 
served   with    a    subpoena   to   attend   as    a   witness 

§2069.  To  make  affidavit  if  arrested.  An  officer  is  not  liable  to  the 
party  for  making  the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subseciuent  detention  of  the  party,  if  such  party 
claim  the  exemption,  and  make  an  affidavit  stating : 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  witness  before 
a  court,  officer,  or  other  person,  specifying  the  same,  the  place  of  attend- 
ance, and  the  action  or  proceeding  in  which  the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement,  with  the  in- 
tention of  avoiding  an  arrest ; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or  returning 
therefrom,  or  remaining  there  in  obedience  to  the  subpcpna. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him  from  liabil- 
ity for  discharging  the  witness  when  arrested. 

Legislation  §  2069.      Enacted  March  11.  1873;         §  20C8,  ante, 
based    on    Practice    Act,     §  416,    q.v.,    Legislation 

§  2070.  Court  may  discharge  witness  from  arrest.  The  court  or  officer 
before  whom  the  attendance  is  reiinired.  may  discharge  the  witness  from  an 
arrest  made  in  violation  of  section  twenty  hundred  and  sixty-seven.  If  the 
court  has  adjourned  before  the  arrest,  or  before  application  for  the  dis- 
charge, a  judge  of  the  court  may  grant  the  discharge. 

Legislation  8  2070.       1.   Enacted     March     11,  4.   Amended    by    Stats.     1907,     p.    735,     (1) 

1S72.  omitting    "The    court    or    officer    issuing    the    sub- 

2.  Amended  by  Code  Amdts.  1880,  p.  116,  pcena  and,"  at  the  beginning  of  the  section,  and 
omitting  "or  a  county  judge"  before  "may  grant."  (2)     substituting    "has"    for    "have"    before    "ad- 

3.  Amendment    by    Stat.s.    1901,    p.    257;    uu-  journed." 
constitutional.    See  note  ante,  §  5. 
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TITLE  VI. 

EVIDENCE  IN  PARTICULAR  CASES,  AND  MISCELLANEOUS  AND 

GENERAL  PROVISIONS. 

Chapter  I.  Evidence  in  Particular  Cases.     §§  2074-2079. 

II.  Proceedings  to  Perpetuate  Testimony.     §§  2083-2089. 

III.  Administration    of   Oaths    and   Affirmations.     §§2093-2097. 

IV,  General  Provisions.     §§  2101-2104. 


CHAPTER  I. 

EVIDENCE  IN  PAETICULAE  CASES. 

§  2074.  An  offer  equivalent  to  payment.  §  2078.     Compromise  offer  of  no  avail. 

§  2075.  Whoever  pays  entitled  to  receipt.  §  2079.     In  action  for  divorce,  admission  not  suffi- 

§  2076.  Objections  to  tender  must  be  specified.  cient. 

§  2077.  Rules  for  construing  description  of  lands. 

§  2074.  An  oflfer  equivalent  to  pa3nnent.  An  offer  in  writing  to  pay  a 
particular  sum  of  money,  or  to  deliver  a  written  instrument  or  specific  per- 
sonal property,  is,  if  not  accepted,  equivalent  to  the  actual  production  and 
tender  of  the  money,  instrument,  or  property. 

Offer  to  compromise.   Ant.e,  §  997;  post,  §  2078.  lease  of  his  rights.    Herberger  v.  Husmann, 

^^  Offer   of  performance.     See   Civ.   Code,  §§1485  3  Cal.  Unrep.  304;  24  Pac.  1058. 

^^^'  Written   offer  to   deliver  goods.    Under 

Legislation  §  2074.     Enacted  March  11,  1872.  a    written    contract    for    the   sale   and   pur- 

Construction  of  code  sections.    This  sec-  chase  of  goods,  to  be  paid  for  on  delivery, 

tion   and  §  1496   of  the   Civil   Code   do   not  the  unwarranted  refusal  of  the  purchaser 

dispense  with  the  requirements  of  a  valid  to  accept  the  remainder  after  receiving  the 

tender,  such  as  good  faith  and  ability  and  first  car-load,  and  the  non-acceptance  of  a 

willingness  to  perform,  on  the  part  of  the  written    oifer    to    deliver    the     remainder 

one  making  the  offer.    Doak  v.  Bruson,  152  within    the   time   agreed,   is   equivalent   to 

Cal.  17;  91  Pac.  1001.  an    actual   production    and    tender    of    the 

Written  tender  of  money.    An  unaccepted  property  by   the   vendor.    Levis   v.    Royal 

written   tender   of  money  is  equivalent   to  Packing  etc.  Co.,  1  Cal.  App.  241;  81  Pac. 

an   actual   tender.    Marsh   v.    Lett,   8    Cal.  1086. 

M^r- 'f^^i^'i  ^^'^■J-Q^-  Sufaciency  and  effect  of  tender.    See  notes   77 

Written  offer  to  surrender  title  to  land.  Am.  Dec.  470 ;  30  Am.  St.  Rep.  460. 

A  written   offer  by  the  purchaser   of   land  Accord  and  satisfaction.    See  note  100  Am.  St. 

to   surrender   the   title   thereto,   is   equiva-  P-  '^'^^^ 

lent  to  the   actual   production   and   tender  CODE  COMMISSIONERS'  NOTE.    Osborne  v 

of    a    written    release    or    quitclaim.     Her-  Elliott,  l  Cal.  337;  Goodale  v.  West,  5  Cal.  .339 

1                .     TT                  riA  n    1    cQo     o-  -n          too  Perre  v.   Castro,   14  Cal.   519;    76  Am.  Dec.   444, 

berger  v.  Husman,  90  Cal.  583;  2/  Pac.  428.  g^^^n  v.  Hagen,  15  Cal.  208;  Duff  v.  Fisher,  15 

An  unaccepted  offer  in  writing,  made  by  a  Cal.  376;  Curiae  v.  Abadie,  25  Cal.  502;  Hayes 

vendee,  to  surrender  his  claim  to  the  land,  ^-  Josephi,  26  Cal.  535;  Mahler  v.  Newbaur,  32 

on  the  repayment  to  him  of  the  purchase-  ^aL  i'X%\_^T4  El^'/ 6llVRl^nlL\.''cllllt 

money,  is  equivalent  to  a  tender  of  a  re-  34  Cal.  666. 

§  2075.  Whoever  pays  entitled  to  receipt.  Whoever  pays  money,  or  de- 
livers an  instrument  or  property,  is  entitled  to  a  receipt  therefor  from  the 
person  to  whom  the  payment  or  delivery  is  made,  and  may  demand  a  proper 
signature  to  such  receipt  as  a  condition  of  the  payment  or  delivery. 

Debtor  entitled  to.    Civ.  Code,  §  1499.  requires  the  payment  of  a  fee  as  a  condi- 

T=^.,loH/^«  a  oATc      t;'       .  J  Tif      V  ,,    -amn         tion  for  obtaining  a  receipt  for  a  deposit 
Legislation  g  2075.     Enacted  March  11,  1873.  /?       1.       i  •      t        .1  ^    •        ■ 

ot  a  bond,  or  money  in  lieu  thcreot,  is  vio- 

Municipal   ordinance,   receipt   for   bond.       lative  of  this  section,  and  invalid.    In  re 

That  portion  of  a  municipal  ordinance  that       Wilcox,  14  Cal.  App.  164;  111  Pac.  .^74. 

§2076.  Objections  to  tender  must  be  specified.  The  person  to  whom  a 
tender  is  made  must,  at  the  time,  specify  any  objection  he  may  have  to  the 
money,  instrument,  or  property,  or  he  must  be  deemed  to  have  waived  it; 
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and  if  the  objection  be  to  the  amount  of  money,  the  terms  of  the  instru- 
ment, or  the  amount  or  kind  of  property,  he  must  specify  the  amount,  terms, 
or  kind  which  he  requires,  or  be  precluded  from  objecting  afterwards. 


Objections  must  be  stated.     Civ.    Code,    §1.')01. 

Legislation  g  2076.      Enacted  March  11,  1873. 

Construction  of  code  sections.  Taking 
together  all  the  sections  of  the  code  relat- 
ing to  the  subject  of  tender,  it  is  evident 
that  the  intention  of  the  legislature  was 
to  do  away  with  many  of  the  objections 
by  which  rights  dependent  ui>on  offer  of 
performance  had  been  theretofore  defeated, 
and  to  establish  more  reasonable  and  more 
liberal  rules  upon  the  subject;  it  is  there- 
fore the  duty  of  courts  to  construe  any 
doubtful  language  of  the  statute  in  har- 
mony with  the  legislative  policy.  Kofoed 
V.  Gordon,  122  Cal.  314;  54  Pac.  1115.  The 
provisions  of  this  section  and  §  2074,  ante, 
and  of  §§  1500  and  1501  of  the  Civil  Code, 
are  mere  rules  of  evidence,  affecting  the 
question  of  costs  and  the  right  to  bring 
actions  in  cases  where  a  tender  is  neces- 
sary before  commencing  the  action.  Colton 
V.  Oakland  Bank  of  Savings,  137  Cal.  376; 
70  Pac.  225;  Hixson  v.  Hovey,  18  Cal.  App. 
230;  122  Pac.  1097. 

Object  of  section.  The  object  of  this  sec- 
tion, requiring  the  objection  to  be  stated, 
if  it  is  to  the  amount,  is  to  inform  the 
debtor  of  the  amount  claimed  by  the  cred- 
itor, so  that  the  former  may  have  the  op- 
portunity of  meeting  the  demand.  Shafer 
V.  Willis,  124  Cal.  36;  56  Pac.  635. 

Failure  to  object  to  tender  at  the  time 
waives  objection.  Where  the  one  to  whom 
a  tender  is  made  has  any  objection  to  it, 
it  is  his  duty  to  make  it  known  at  the  time; 
and  where  he  does  not,  he  is  precluded  from 
objecting  afterwards.  Smiley  v.  Read,  163 
Cal.  644;  126  Pac.  486;  Montgomery  v. 
Picot,  153  Cal.  509;  126  Am.  St.  Rep.  84; 
96  Pac.  305;  McCowen  v.  Pew,  18  Cal.  App. 
302;  123  Pac.  191;  Hammond  v.  Haskell, 
14  Cal.  App.  522;  112  Pac.  575;  Lowe  v. 
Yolo  County  Consol.  Water  Co.,  8  Cal.  App. 
167;  96  Pac.  379;  Owen  v.  Pomona  Lancl 
etc.  Co.,  6  Cal.  Unrep.  438;  61  Pac.  472; 
Herberger  v.  Husmann,  3  Cal.  Unrep.  304; 
24  Pac.  1058;  Oakland  Bank  v.  Applegarth, 
2  Cal.  Unrep.  411;  4  Pac.  1189.  A  pledgee, 
who,  at  the  time  of  a  tender  of  the  indebt- 
edness to  secure  which  the  pledge  was 
given,  admits  its  sufficiency,  cannot  after- 
wards object  to  the  tender  on  the  ground 
that  it  was  accompanied  by  conditions  to 
which  he  was  not  bound  to  accede.  Barn- 
hart  v.  Fulkerth,  73  Cal.  526;  15  Pac.  89. 
A  tender  or  offer  of  performance  must  be 
free  from  any  conditions  which  the  cred- 
itor is  not  bound,  on  his  part,  to  perform; 
but  if  it  is  accompanied  by  improper  con- 
ditions which  the  creditor  is  not  bound  to 
perform,  and  no  objection  is  made  thereto 
by  the  creditor,  all  objections  to  the  im- 
pro]ier  conditions  are  waived.  Kofoed  v. 
Gordon,  122  Cal.  314;  54  Pac.  1115.  A  ten- 
der is  not  invalidated  by  insufficiency   in 


the  amount  tendered,  where  no  objection 
is  made  at  the  time  as  to  the  amount.  Oak- 
land Bank  of  Savings  v.  Applegarth,  67 
Cal.  86;  7  Pac.  139.  The  failure  of  the 
vendor  of  land,  under  a  contract  for  the 
sale  thereof,  to  object  to  a  written  offer 
by  the  purchaser  to  pay  the  principal  sum 
due,  which  sum  was  counted  out  by  the 
clerk  of  the  vendor,  at  his  request,  is  a 
waiver  of  objection  to  the  offer  and  tender, 
and  precludes  the  vendor  from  afterwards 
objecting  that  the  interest  was  not  in- 
cluded in  the  tender,  or  that  the  tender 
was  too  indefinite:  the  purchaser  was  not 
required  to  produce  the  money,  or  to  i)er- 
mit  it  to  be  counted,  in  order  to  constitute 
a  valid  tender,  where  the  vendor  did  not 
accept  the  offer  made,  nor  comply  with  the 
demand  for  a  deed.  Latimer  v.  Capay  Val- 
ley Land  Co.,  137  Cal.  286;  70  Pac.  82. 
Where,  in  an  action  to  recover  the  con- 
tract price  of  letters  patent  sold  to  the 
defendant,  which  were  to  be  assigned  to 
him  as  soon  as  a  settlement  was  made  with 
another  person,  the  fact  that  the  tender 
of  assignment  did  not  include  one  of  the 
patents  cannot  be  complained  of  by  the 
purchaser  if  the  omitted  patent  had  ex- 
pired, and  no  objection  was  made  to  the 
tender  on  the  ground  of  the  omission. 
Scott  V.  Jackson,  89  Cal.  258;  26  Pac.  898. 
Where  the  vendor  of  land  agreed  that  if 
the  vendee  should  be  dissatisfied  with  the 
purchase  at  the  end  of  one  year,  he  would 
return  the  purchase-money  received,  with 
interest,  provided  the  purchaser  gave  him 
thirty  days'  notice  and  surrendered  the 
title  to  the  land  purchased,  and  the  vendee 
gave  notice  and  demand  at  the  end  of  the 
year,  and  repeatedly  thereafter,  and  on 
each  occasion  the  vendor  led  him  to  be- 
lieve, and  act  upon  the  belief,  that  he  would 
return  the  money  as  soon  as  he  could  raise 
the  amount,  the  vendor  is  estopped  by  his 
conduct  from  objecting  that  no  complete 
technical  tender  of  a  release  of  title  was 
made  by  the  purchaser  at  the  end  of  the 
year.  Herberger  v.  Husman,  90  Cal.  583; 
27  Pac.  428.  Where  a  composition  agree- 
ment provided  for  the  payment  of  a  cer- 
tain sum  and  the  execution  of  a  note,  the 
fact  that  the  money  was  paid  on  one  day 
and  the  note  on  another  is  immaterial, 
where  no  objection  was  made,  at  the  time 
of  the  tender,  to  its  sufficiency.  Schroeder 
V.  Pissis,  128  Cal.  209;  60  Pac.  758.  A  ten- 
der, by  an  assignee  in  insolvency,  of  ten 
dollars,  in  satisfaction  of  any  indebtedness 
of  an  insolvent  debtor  to  a  bank,  accom- 
panied by  a  demand  for  pledged  stock, 
which  was  rejected  by  the  bank  is  not  a 
due  offer  of  payment  to  extinguish  an  in- 
debtedness of  nearly  twent}'  thousand  dol- 
lars; and  objection  to  such  undue  offer 
cannot  be  deemed  waived  because  of  fail- 
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lire  to  object  specifically  to  the  mode  of 
the  rejected  tender  Colton  v.  Oakland 
Bank  of  Savings,  137  Cal.  376;  70  Pac. 
225;  Oakland  Bank  of  Savings  v.  Apple- 
garth,  67  Cal.  86;  7  Pac.  139. 

Sufficiency  of  objection  to  tender.  The 
refusal  to  make  the  conveyance  for  which 
money  was  tendered  under  an  agreement 
and  the  refusal  to  receive  the  money  ten- 
dered except  as  a  payment  on  account,  is 
a  sufficient  specification  of  the  reasons  why 
fhe  tender  was  not  considered  sufficient. 
Baker  v.  Fireman's  Fund  Ins.  Co.,  79  Cal. 
34;  21  Pac.  357.  Where,  in  presenting  the 
demand,  the  creditor,  or  his  agent,  makes 
known  the  amount  thereof,  and  the  debtor 
makes  a  tender  of  that  amount,  less  what 
he  claims  should  be  deducted  on  a  certain 
account,  the  refusal  of  the  tender  involves 
an  objection  to  its  insufficiency  in  amount. 
Shafer  v.  Willis,  124  Cal.  36;  "56  Pac.  635. 
The  sufficiency  of  the  tender  of  the  unpaid 


balance  of  the  purchase  price  of  land  can- 
not be  objected  to  on  the  ground  that  it 
was  not  in  gold  coin,  where  the  only  objec- 
tion made  to  the  tender  at  the  time  it  was 
made  was  that  it  did  not  include  interest 
and  taxes.  Estate  of  Pearsons,  102  Cal. 
569;  36  Pac.  934. 

Result  of  refusal  of  tender  of  item  under 
contract  for  sale  of  several  items.  A  con- 
tract for  the  sale  of  different  kinds  of  per- 
sonal property,  at  an  agreed  price  for  the 
different  items,  is  severable,  in  the  absence 
of  any  thing  in  the  contract  to  show  that 
the  sale  of  one  item  was  contingent  upon 
the  sale  of  the  others,  or  that  the  contract 
was  for  any  other  reason  an  entirety;  and 
the  refusal  of  the  purchaser  to  accept  a 
tender  of  one  of  the  items  does  not  operate 
to  waive  or  excuse  performance,  or  offer  of 
performance,  by  the  seller,  as  to  the  other 
items.  Herzog  v.  Purdv,  119  Cal.  99;  51 
Pac.  27. 


§2077.  Rules  for  construing  description  of  lands.  The  following  are 
the  rules  for  construing  the  descriptive  part  of  a  conveyance  of  real  prop- 
erty, when  the  construction  is  doubtful  and  there  are  no  other  sufficient  cir- 
cumstances to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  particulars  in  the  de- 
scription, the  addition  of  others  which  are  indefinite,  unknown,  or  false, 
does  not  frustrate  the  conveyance,  but  it  is  to  be  construed  by  the  first-men- 
tioned particulars. 

2.  When  permanent  and  visible  or  ascertained  boundaries  or  monuments 
are  inconsistent  with  the  measurement,  either  of  lines,  angles,  or  surfaces, 
the  boundaries  or  monuments  are  paramount. 

3.  Between  different  measurements  which  are  inconsistent  with  each 
other,  that  of  angles  is  paramount  to  that  of  surfaces,  and  that  of  lines  para- 
mount to  both. 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the  boundary,  the 
rights  of  the  grantor  to  the  middle  of  the  road  or  the  thread  of  the  stream 
are  included  in  the  conveyance,  except  where  the  road  or  thread  of  the 
stream  is  held  under  another  title. 

5.  When  tide-water  is  the  boundary,  the  rights  of  the  grantor  to  ordinary 
high-water  mark  are  included  in  the  conveyance.  When  a  navigable  lake, 
where  there  is  no  tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water  mark  are  included  in  the  conveyance. 

6.  When  the  description  refers  to  a  map,  and  that  reference  is  inconsis- 
tent with  other  particulars,  it  controls  them  if  it  appear  that  the  parties 
acted  with  reference  to  the  map ;  otherwise  the  map  is  subordinate  to  other 
definite  and  ascertained  particulars. 


Ante, 
Enacted     March     11, 


Construction   of   instruments,    generally 
§§  1859,  1860. 

Legislation  §   2077. 

187a. 

2.  Amended  by  Code  Amdts.  1873-74,  p.  390, 
(1)  in  subd.  4,  (a)  omitting  "a"  before  "stream 
of  water,"  and  (h)  substituting  "fhrcTd"  for 
^bed" ;  (2)  in  subd.  5,  (a)  substituting  "ordi- 
nary high-water"  for  "low-water,"  and  (b)  add- 
ing the  second  sentence. 

Application  of  section.  The  rule  pre- 
scribed   by    the    sixth   subdivision   of    this 


section  applies  to  ambiguous  descriptions, 
that  is,  to  descriptions  requiring  construc- 
tion on  account  of  false,  conflicting,  or 
equivocal  calls.  Miller  v.  Grunsky,  141  Cal. 
441;  (!(;  Pac.  S.IS;  7.3  Pac.  48. 

Construction  of  statutes.  The  same  con- 
struction that  is  given  to  grants  is  given 
to  statutes  that  prescribe  the  boundaries  of 
incorporated  territories:  it  has  even  been 
held  that  a  more  liberal  rule  should  be  ap- 
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plied.  Central  Irrigation  District  v.  De 
Lappe,  79  Cal.  351;  21  Pac.  825.  The  rules 
prescribed  in  this  section  are  subject  to 
the  qualification  contained  in  the  first 
clause,  that  they  control  only  when  there 
are  no  other  sufficient  circumstances  to  de- 
termine a  doubtful  construction.  Miller  v. 
Grunsky,  141  Cal.  441;  66  Pac.  858;  75  Pac. 
48. 

VThAt  may  be  monument  or  boundary. 
Where  reference  is  made  to  a  house,  in  the 
field-notes  of  a  survey,  and  such  house  is 
marked  on  the  map  of  the  survey,  it  is  a 
monument,  as  a  witness-tree  is  a  monu- 
ment. Wise  V.  Burton,  73  Cal.  166;  14  Pac. 
678.  A  marsh  may  be  so  sharply  defined, 
where  it  meets  the  upland,  as  to  mark  a 
boundary  accurately.  Brumagim  v.  Brad- 
shaw,  39  Cal.  24.  A  mountain,  or  range  of 
mountains,  is  a  definite  boundary  of  land: 
the  boundary,  in  such  case,  goes  to  the 
comb,  or  dividing  ridge.  Ornbaum  v.  His 
Creditors,  61  Cal.  455.  A  highway  is  a 
monument,  and,  in  legal  contemplation,  the 
thread  of  the  highway  is  the  monument, 
unless  the  contrary  clearly  appears.  Moody 
V.  Palmer,  50  Cal.  31. 

Boundaries  or  monuments  control  meas- 
urements. It  is  a  general  rule  in  the 
construction  of  grants  and  deeds  of  cou- 
vej'ance,  containing  descriptions  of  the 
jiremises,  one  part  of  which  is  inconsistent 
with  or  repugnant  to  another,  that  visible 
local  objects  or  monuments  mentioned  in 
the  conveyance  control  both  courses  and 
distances.  More  v.  Massini,  37  Cal.  432; 
Beaudry  v.  Doyle,  68  Cal.  105;  8  Pac.  694; 
Castro  V.  Barry,  79  Cal.  443;  21  Pac. 
946;  Stoll  V.  Beecher,  94  Cal.  1;  29  Pac. 
327;  Heckman  v.  Swett,  99  Cal.  303;  33 
Pac.  1099;  Stinchfield  v.  Gillis,  107  Cal. 
84;  40  Pac.  98.  Monuments  control  courses 
and  distances,  unless  there  are  sufficient 
circumstances  to  corroborate  the  latter. 
W^eaver  v.  Howatt,  161  Cal.  77;  118  Pac. 
519;  Pauly  v.  Broaduax,  157  Cal.  386;  108 
Pac.  271;  Kimball  v.  McKee,  149  Cal.  435; 
86  Pac.  1089;  Lillis  v.  Urrutia,  9  Cal.  App. 
557;  99  Pac.  992.  The  call,  in  a  deed,  for 
the  boundary  of  a  ranclio,  must  be  con- 
strued as  a  call  for  its  actual  boundary, 
fixed  upon  the  ground  by  its  terminal  monu- 
ments, which  must  control  any  mistakes  in 
courses,  distances,  .and  estimated  quantity 
contained  in  the  deed.  Orefia  v.  Newlove, 
153  Cal.  136;  94  Pac.  628.  In  locating  lauds, 
resort  is  to  be  had,  first,  to  natural  bound- 
aries; second,  to  artificial  marks;  third,  to 
adjacent  boundaries;  and  fourth,  to  courses 
and  distances.  See  Gordon  v.  Booker,  97 
Cal.  586;  32  Pac.  593.  All  the  authorities 
on  the  subject  assign  courses  and  distances 
the  lowest  place  in  the  scale  of  evidence, 
as  being  the  least  reliable.  Galbraith  v. 
Shasta  Iron  Co.,  143  Cal.  94;  76  Pac.  901. 
In  the  construction  of  boundaries,  prefer- 
ence is  given  to  monuments,  because  they 
are  least  liable  to  mistakes;  and  the  degree 
of   importance   given   to   natural   or  artifi- 


cial monuments,  courses,  and  distances,  is 
just  in  proportion  to  the  liability  of  the 
parties  to  err  in  reference  to  them.  Ferris 
V.  Coover,  10  Cal.  589.  Monuments  men- 
tioned in  a  deed,  in  describing  the  bound- 
aries of  the  land  granted,  control  both  the 
courses  and  the  distances  given  in  the  deed, 
if  there  is  any  conflict,  without  regard  to 
whether,  in  fact,  the  monuments  were  seen 
bv  the  parties  to  the  deed.  Anderson  v. 
Richardson.  92  Cal.  623;  28  Pac.  679. 
When  a  deed  of  land  describes  the  subject- 
matter  by  monuments  clearly  defined,  such 
as  a  river,  a  spring,  a  stream,  a  mountain, 
a  marked  tree,  or  other  natural  object,  and 
courses,  distances,  and  quantity  are  like- 
wise inserted,  which  disagree  with  the 
monuments,  the  description  by  monuments, 
in  general,  prevail:  it  is  more  likely  that 
a  person  purchasing  or  selling  land  should 
make  mistakes  in  respect  to  course,  dis- 
tance, and  quantity,  than  in  respect  to 
visible  objects,  which  latter,  from  being 
mentioned  in  the  deed,  are  presumed  to 
have  been  examine<l  at  the  time;  and  this 
rule  applies  to  all  objects  visible,  fixed,  anil 
clearly  ascertained,  such  as  the  lands  of 
other  individuals,  or  their  corners,  clear- 
ings, a  stake,  jiost,  or  stone,  or  a  road;  so, 
lines,  corners,  and  stations  actually  marked 
prevail  over  courses  and  distances.  Colton 
V.  Seavev,  22  Cal.  496;  Powers  v.  Jackson, 
50  Cal.  429;  Kimball  v.  McKee,  149  Cal. 
435;  86  Pac.  1089.  A  wrong  course  is  con- 
trolled by  a  direction  to  go  "down  the  said 
slough"  to  a  specified  point.  Castro  v. 
Barry,  79  Cal.  443;  21  Pac.  946.  A  num- 
bered stake,  called  for  in  a  statement  of 
courses  and  distances,  is  a  perfectly  plain 
monument,  and  must  control  the  statement 
of  the  distance.  Central  Irrigation  District 
V.  De  Lappe,  79  Cal.  351;  21  Pac.  825. 
Where  watercourses,  mountains,  or  other 
natural  objects,  are  called  for  in  a  patent, 
distances  must  be  lengthened  or  shortened, 
and  courses  varied,  so  as  to  conform  to 
these  objects:  mistakes  in  distances  and 
courses  are  more  probable  and  more  fre- 
quent than  mistakes  as  to  trees,  rivers, 
mountains,  and  other  objects  capable  of 
being  clearly  and  accurately  fixed.  People 
V.  San  Francisco,  75  Cal.  388;  17  Pac.  522. 
Natural  objects  and  monuments  are  more 
certain,  and  less  liable  to  mistake  or  error, 
than  cours^es  and  distances,  and  therefore, 
being  more  certain,  prevail  over  courses 
and  distances  partaking  more  or  less  of 
uncertainty.  Adair  v.  White,  85  Cal.  313; 
24  Pac.  663.  The  rule  that  monument?*' 
lines  or  points  control  such  as  are  described 
by  course  and  distance  only,  is  adopted  be- 
cause it  is  most  likely  to  lead  to  the  dis- 
covery of  the  true  intent  of  the  i)arties. 
Piercy  v.  Crar.dall,  34  Cal.  334;  and  see 
Vance  v.  Fore.  24  Cal.  436;  Franklin  v. 
Dorland,  28  Cal.  175;  87  Am.  Dec.  li:, 
The  assertion  of  quantity  in  a  deeil  must 
yield  to  a  description  by  metes  and  bounds, 
or  by  name  or  number.    Stanley  v.  Greei', 
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12  Gal.  148.  Where  a  decree,  made  by  a 
court  of  the  United  States,  confirming  a 
Mexican  grant  of  land,  describes  its  bound- 
aries by  permanent  natural  objects,  and 
also  by  courses  and  distances,  with  a  men- 
tion of  the  quantity,  the  desi/ription  by 
courses,  distances,  and  quantity  must  yield 
to  the  boundaries  by  natural  objects,  if 
they  do  not  agree.  Arguello  v.  Greer,  26 
Cal.  615.  Where  there  is  a  conflict  be- 
tween the  boundaries  of  a  grant  of  land, 
as  designated  in  the  grant  by  parallels  of 
latitude,  and  as  designated  by  a  map  re- 
ferred to  in  the  grant,  the  designation  of 
latitude  must  yield  to  well-known  natural 
monuments,  reference  to  which  is  made  on 
the  map.  Ferris  v.  Coover,  10  Cal.  589; 
Cornwall  v.  Culver,  16  Cal.  423.  Where,  in 
a  judgment  of  partition,  a  boundary  line 
between  two  of  the  parties  is  described  as 
passing  along  a  visible  object,  and  is  also 
described  by  courses  and  distances,  the 
latter  must  yield  to  the  former.  Mills  v. 
Lux,  45  Cal.  273.  The  quantity  of  land  ex- 
pressed in  acres  is  mere  description,  and 
does  not  control  the  more  certain  descrip- 
tion by  boundaries,  but  must  yield  to 
boundaries,  where  thev  do  not  agree.  Bald- 
win V.  Temple,  101  Cal.  396;  35  Pac.  1008. 
In  determining  the  boundaries  of  city  lots, 
the  lines  as  originally  located  on  the  sur- 
face must  govern;  and  a  line  shown  by 
monuments  as  platted  by  the  city  authori- 
ties, and  acquiesced  in  for  many  years, 
must  control  courses  and  distances,  and 
cannot  be  overturned  by  measurements 
alone.  Kaiser  v.  Dalto,  140  Cal.  167;  73 
Pac.  828.  In  determining  the  validity  of  a 
street  assessment,  the  boundaries  of  the 
assessment  district  fixed  by  the  resolution 
of  intention  will  not  be  construed  as  not 
including  a  definite  piece  of  land,  merely 
because  the  calls  for  the  angles  and  direc- 
tions of  the  lines  are  at  variance  with  the 
calls  for  streets  and  fixed  points  upon  them, 
but  the  streets  will  be  considered  as  monu- 
ments controlling  the  angles  which  they  or 
their  parallels  are  supposed  to  make  with 
each  other,  and  a  fixed  point  on  a  street 
will  control  the  direction  of  a  line  sup- 
posed to  be  parallel  with  another  street, 
and  it  is  sufficient  if  a  surveyor,  by  re- 
jecting the  erroneous  calls  for  angles  and 
directions,  can  definitely  locate  the  bo'und- 
aries  of  the  assessment  district  by  means 
of  the  streets  and  fixed  points  upon  them. 
Thomason  v.  Cuneo,  119  Cal.  25;  50  Pac. 
846.  Where  a  deed  describes  the  premises 
granted  as  being  on  the  line  of  a  street 
which  was  practically  located  after  the 
deed  was  made,  such  location  may  be 
looked  to  for  the  purpose  of  determining 
the  location  of  the  land  granted;  and  when 
such  street  is  established,  built  upon,  ac- 
cepted, recognized,  and  used  by  the  city 
authorities  and  the  public,  it  becomes  a 
street  of  the  city,  and  presumably  the 
street  referred  to  in  the  deed.  Pavne  v. 
English,  101  Cal.  10;  35  Pac.  348.     Where 


a  former  owner  of  adjacent  lots  improved 
them  by  the  erection  of  houses,  bulkheads, 
and  fences,  making  each  ready  for  occu- 
pancy, and  sold  them,  putting  purchasers 
in  possession  of  the  respective  lots  just  as 
they  were  sold  and  improved,  the  bound- 
ary lines  designated  by  the  improvements, 
being  the  monuments  fixed  by  the  original 
survey  and  measurement  of  the  adjacent 
lots  by  the  common  vendor,  control  the  dis- 
tances described  in  the  deeds,  and  fix  the 
actual  location  of  the  lines  upon  the  ground. 
Bullard  v.  Kempff,  119  Cal.  9;  50  Pac. 
780.  The  return  of  survey,  even  though 
oflicial,  must  give  way  to  the  location  on 
the  ground,  while  the  patent,  the  final 
grant  of  the  state,  may  be  corrected  by  the 
return  of  survey,  and  if  it  also  differs, 
both  may  be  corrected  by  the  marks  upon 
the  ground.  See  Galbraith  v.  Shasta  Iron 
Co.,  143  Cal.  94;  76  Pac.  901.  Where  one 
lot  overlaps  and  is  included  in  the  bound- 
ary of  another,  and  the  call  of  both  lots 
is  rendered  uncertain  through  ignorance  of 
an  exact  monument,  but  the  possession 
given  by  the  original  grantor  is  definite  and 
certain,  and  has  become  fixed  by  a  divi- 
sion-fence erected  by  such  grantor,  such 
fence  must  be  considered  as  the  true  monu- 
ment, and  will  control  the  call  for  distance 
mentioned  in  the  deed.  Powers  v.  Bank  of 
Oroville,  136  Cal.  486;  69  Pac.  151.  Where 
there  is  an  ambiguous  description  in  the 
patent  of  a  mine,  and  there  is  a  sufficient 
description,  by  ascertained  boundaries, 
natural  objects,  and  permanent  monuments, 
to  identify  the  claim,  the  ascertained  bound- 
aries and  monuments  will  control  the 
courses  and  distances,  and  the  land  so  de- 
scribed is  not  open  to  relocation.  Galbraith 
V.  Shasta  Iron  Co.,  143  Cal.  94;  76  Pac.  901. 
Where  there  is  a  conflict  between  the 
natural  boundary,  or  shore  line,  and  the 
line  as  given  by  courses  and  distances  in 
the  description,  the  natural  boundary  con- 
trols. Northern  Eailway  Co.  v.  .Jordan,  87 
Cal.  23;  25  Pac.  273.  Where  one  of  the 
boundaries  of  a  grant  is  described  as  the 
bank  of  a  river,  and  the  courses  and  dis- 
tances are  given  as  the  meander  line  of 
the  bank  referred  to,  the  courses  and  dis- 
tances must  yield  to  the  natural  monu- 
ment, if  the  laank  can  be  found.  Martin 
V.  Cooper,  87  Cal.  97;  25  Pac.  262.  Where 
the  initial  point  of  a  boundary  is  the  mouth 
of  a  creek,  and  it  is  described  in  a  convey- 
ance as  "thence  ascending  the  creek,"  and 
several  courses  and  distances  are  given  up 
the  creek,  and  these  courses  and  distances 
do  not  follow  but  often  diverge  from  the 
creek,  the  true  boundary  is  the  creek. 
Spring  V.  Hewston,  52  Cal.  442.  Where  a 
creek  is  made  the  boundary  of  the  land 
conveyed,  and  the  calls  of  the  conveyance 
ascend  the  creek,  the  line  ascending  the 
creek  follows  the  thread  of  the  stream,  and 
the  courses  and  distances  must  yield  to  the 
actual  line  of  the  creek.  Freeman  v.  Belle- 
garde,   108   Cal.   179;   49  Am.   St.  Rep.   76; 
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41   Pac    2S9.     Where    a    deed    describes    a 
line  as 'commencing  at  a  point  about  one 
hundred  yards  below  the  mouth  of  a  desig- 
nated   creek,    and    running    tlience    north- 
westerly, or  at  right  angles  with  said  creek, 
to   a  point  on   the   top   of   the  mam   ridge, 
and   there   is   no    visible    monument    callefl 
for  at  the  end  of  such  line  to  fix  its  loca- 
tion,   the    term    "northwesterly,"    used    in 
such   description,  is  less   definite  and  cer- 
tain  than  the  call  to  run  at  right   ang  es 
to  the  creek.    Irwin  v.  Towne    42  Cal    o2b. 
Where   there   are   complicated   descriptions 
of    a    line    dividing    two    sections    or    two 
quarter-sections  of  land,  that  one  must  be 
adopted  which  is  most  stable  and  certain 
and    which    is    more    in    conformity    with 
the  monuments  established  by  the  United 
States   survey,   and   which   would   be   least 
likely  to  mistake  or  to  be  affected  by  error. 
See  Hubbard  v.  Dusy,  80  Cal.  281;  22  Pac. 
214      WTiere  there  are  two  lines  of  monu- 
ments, or  supposed  monuments,  so  located 
as  to  render  it  doubtful  which  is  the  true 
line    then,   other   things   being   equal,   the 
monuments,    or    line    of    monuments,    most 
nearly  conforming  to  the  field-notes  should 
prevail.    Hubbard  v.  Dusy,  80  Cal.  281;  22 
Pac    214      In   determining  the  location  ol 
a  line  designated  in  a  patent,  the  plat  of 
a  survey,  which  is  made  a  part  ot  the  pat- 
ent, is  often  entitled  to  as  much,  and  per- 
haps  more,   weight   than   the    courses   and 
distances.    Serrano  y.  Eawson,  ii   Cat.  i>^; 
Vance  v.  Fore,  24  Cal.  435;  Miller  v^  Grun- 
sky    141  Cal.  441;  66  Pac.  858;  75  Pac.  48. 
Monuments  fixed  by  a  United  States  sur- 
veyor   upon    the    boundary    line    between 
two  townships,  at  the  time  of  the  original 
survey,  control  the  field-notes  of  the  sur- 
vey   taken    at    the    time    the    monuments 
were  erected,  and  control  the  field-notes  or 
courses   and   distances   of   any    subsequent 
survey:    such   monuments,  if  identified    by 
proof,  are  the  best  evidence  of  where  the 
line  should  be.    Hubbard  v.  Dusy,  80  Cal. 
281-    22   Pac.   214.     The   field-notes  of   the 
survey  described  in  a  patent  of  the  United 
States,  issued  in  confirmation  of  a  Mexican 
grant,  are  not  limited  to  the  courses  and 
distances    described    therein,    but    include 
also  the  monuments  referred  to,  and  all  the 
obiects   mentioned   by   which   the  lines   ot 
the  survey  can  be  ascertained,  and  m  case 
of  discrepancy,  the  latter  will  control  the 
former;  nor  can  the  mere  fact  of  discrep- 
ancy between  different  surveys  of  the  tract 
described  in  the  patent,  as  to  courses  and 
distances  merely,  prove   that   the   descrip- 
tion given  in  the  patent  is  so  indefinite  as 
to   render   it   void,   but   the   description   is 
sufficiently   definite   if  the   entire  body   of 
the  field-notes  therein  described  afford  sutii- 
cient   data   for   its   location.    Los   Angeles 
Farming   etc.   Co.    v.    Thompson,    11/    Cal. 
594-  49  Pac.  714.     Land  formed  by  accre- 
tion   on    a    fractional    quarter-section    con- 
veyed by  the  United  States  government  is 
a  part  thereof,  and  passes  by  a  deed  con- 


veying such  fractional  quarter-section  by 
its  number,  and  specifying  the  quantity  as 
c-onveved  by  the  government:  the  state- 
ment,'in  the  deed,  of  the  quantity  of  land 
conveved,  is  not  controlling,  lappendorff 
V.  DoWning,  76  Cal.  169;  18  Pac.  24/.  lu 
determining  the  location  of  a  corner  post 
and  monument,  it  is  the  duty  of  the  court 
to  fix  the  controverted  point  where  it  will 
best  accord  with  the  natural  ob.ie^ts  de- 
scribed in  the  field-notes  as  being  about 
it,  and  found  to  exist  on  the  ground,  and 
which  is  least  inconsistent  with  the  dis- 
tances mentioned  in  the  notes  and  plat. 
Weaver  v.  Howatt,   161  Cal.   7<;   118  Pac. 

519.  .     , 

Measurements  are  important  or  control- 
ling when.     Before  the  rule  can  be  applied 
in  the  construction  of  deeds,  that,  in  cases 
of  disputed  boundaries,  courses,  distances, 
and  quantity  must  give  way  to  monuments, 
the  monuments  must  be  fixed  and  certain, 
and  the  place  where  the  monuments  were 
at   the    time    of   the    conveyance    must    be 
satisfactorily  located.   Payne  v.  English,  /  9 
Cal    540;  21  Pac.  952.     Under  certain  cir- 
cumstances, courses  and  distances  may  con- 
trol   monuments;    as,    where    the    natural 
obiects  do  not  definitely  fix  the  place,  but 
leave  it  to  be  fixed  within  certain  limits 
(Weaver  v.  Howatt,  161  Cal.   i7;  118  Pac. 
519)-   or  where  there  is  evidence  showing 
a  clear  mistake  as  to  monuments,  or  where 
monuments  are  of  no  avail,  because  they 
cannot  be  identified  or  accurately  located: 
in  the  latter  case  the  clearly  mistaken  or 
uncertain  monuments  must  give  way  to  the 
"definite   and   ascertained   particulars     re- 
ferred to  in  this  section.    Lillis  v.  Urrutia, 
9    Cal.    App.    557;    99    Pac.   992.     While    a 
call    in  a  deed,  for  metes  and  bounds,  it 
clear,  will  prevail  over  a  call  for  quantity, 
yet     where    the    boundaries    are    doubttu., 
quantity  often  becomes  a  controlling  con- 
sideration.   Winans  v.  Cheney,  o5  Cal.  ob/ 
Where   the    description   of   tracts    of   land 
by  monuments,  distances,  or  otherwise,  is 
vague  and  indefinite,  by  reason  of  conflict- 
ing lines,  or  by  the  omission  of  a  line,  or 
from  any  other  cause,  a  statement  of  the 
acreage  is  an  essential  part  of  the  descrip- 
tion  "Hostetter   v.   Los   Angeles   Terminal 
Ry.  Co.,  108  Cal.  38;  41  Pac.  330.     Where 
in  a  deed  conveying  a  given  quantity  of 
laud    there  is  not  sufiieient  certainty  in  the 
other  terms  of  its  description,  the  number 
of  acres  is  an  essential  part  of  the  descrip- 
tion.   Hall  V.  Shotwell,  66  Cal.  379;  5  Pac 
683-    and    see    Hicks   v.   Coleman,    2o    Cal. 
122;   85  Am.  Dec.  103.     Where  one  of  the 
boundaries  in  a   description  is   designated 
as  the  summit  of  a  ridge  dividing  two  val- 
leys named,  and   there   are  two  ranges  of 
hi'lls  or  mountains,  the  situation  of  which 
raises  a  question  as  to  which  range  is  re- 
ferred to,  the  quantity  of  land  intended  to 
be    conveyed    is    an    important    element   in 
determining  which  ridge  is  to  be  taken  as 
the  boundary.    Winans  v.  Cheney,  55  Cal. 
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567.  The  line  of  a  street  covered  by  the 
waters  of  a  bay,  and  which  had  no  definite 
dimensions  or  boundaries  at  the  time  of 
the  conveyance,  cannot  control  the  other 
descriptive  parts  of  the  conveyance  of  a 
water  lot.  Payne  v.  English,  79  Cal.  540; 
21  Pac.  952.  When  the  monuments  them- 
selves are  unknown,  the  presumption  in 
favor  of  the  field-notes  must  prevail.  Pauly 
V.  Broadnax,  157  Cal.  386;  108  Pac.  271. 
Where  no  monuments,  natural  or  artificial, 
called  for  by  description,  or  by  the  field- 
notes  of  a  survey,  are  to  be  found,  the 
courses  and  distances  called  for  must  con- 
trol. O'Hara  v.  O'Brien,  107  Cal.  309;  40 
Pac.  423;  and  see  Moss  v.  Shear,  30  Cal. 
467.  Where  a  monument  of  a  survey  has 
been  lost,  and  cannot  be  located  by  oral 
testimony,  the  location  by  monument  is 
valueless,  and  the  courses  and  distances 
given  for  its  original  location  are  neces- 
sarily controlling;  and  if  a  west  line,  run- 
ning south  from  the  lost  monument,  cannot 
have  the  course  and  distance  given  it  with- 
out shortening  the  north  line,  then,  as  be- 
tween the  two  lines,  the  course  of  the  west 
line  must  give  way,  as  terminating  at  a 
controlling  monument.  Blackburn  v.  Nel- 
son, 100  Cal.  336;  34  Pac.  775.  Natural 
monuments  are  all-contro'lling;  and  where 
it  is  plainly  apparent  that  a  river  is  called 
for  as  a  boundary,  it  controls  the  call  for 
distance,  but  where  it  is  not  clear  that 
such  river  is  intended  as  a  boundary,  and 
the  description  is  satisfied  by  monuments 
consisting  of  the  bank  and  the  east  line  of 
the  official  bed  of  the  stream,  which  corre- 
sponds with  the  distances  and  acreage 
given  in  the  deed,  the  identity  of  the  lot 
granted  is  established  by  taking  the  east 
line  of  the  official  bed  as  a  boundary  line, 
instead  of  the  river.  Hostetter  v.  Los 
Angeles  Terminal  Ry.  Co.,  lOS  Cal.  38;  41 
Pac.  330.  Although  distances  and  quan- 
tity must  yield  to  natural  monuments  in 
determining  the  boundaries  of  land,  yet 
Ihcy  are  entitled  to  some  weight  in  getting 
at  the  intention  of  the  parties,  where  there 
is  a  latent  ambiguity  as  to  what  monument 
is  intended.  Doe  v.  Vallejo,  29  Cal.  385. 
An  arroyo,  described  in  a  patent  as  being 
at  an  intermediate  point  on  a  boundary  at 
a  certain  distance  from  a  station  at  the  end 
of  the  line,  is  not  entirely  controlling  as 
to  such  distance,  or  as  to  the  locality  of 
such  station,  if  the  station  at  the  terminal 
point  is  further  described  as  being  at  the 
intersection  of  the  line  with  the  boundary 
of  an  adjoining  grant,  the  true  location  of 
which  is  settled  and  undisputed,  and  which 
operates  as  a  natural  boundary  or  monu- 
ment, it  being  the  evident  purpose  of  the 
survey  for  the  patent  to  make  such  latter 
boundary  common  to  the  two  grants,  and 
not  to  leave  a  long,  narrow  gore  between 
tlieni,  which  would  result  if  the  distance 
from  the  station  to  the  arroyo  should  con- 
trol as  to  the  terminus  of  the  line.  Men- 
denhall  v.  Paris,  84  Cal.  193;  23  Pac.  1095. 


Boundary  to  middle  of  physical  oliject. 
In  the  absence  of  any  qualifying  term,  the 
designation,  in  a  conveyance,  of  any  phys- 
ical object  or  monument  as  a  boundary, 
implies  the  middle  or  central  point  of  such 
boundary.  Freeman  v.  Bellegarde,  108  Cal. 
179;  48  Am.  St.  Rep.  76;  41  Pac.  289.  The 
boundary  usually  goes  to  the  middle  of  the 
natural  object  named,  except  in  the  case 
of  a  range  of  mountains,  when  it  goes  to 
the  comb,  or  dividing  line  of  the  ridge. 
Ornbaum  v.  His  Creditors,  61  Cal.  455. 

Boad  or  street  as  boundary.  Under  §  831 
of  the  Civil  Code,  the  owner  of  land 
bounded  by  a  road  or  street  is  presumed 
to  own  to  the  center  of  the  way,  unless  the 
contrary  is  shown;  and  if  the  land  is  d;e- 
scribed  in  a  deed  as  so  bounded,  it  is  pre- 
sumed to  extend  to  the  center  of  the  street 
or  road,  unless  a  contrary  intention  ap- 
pears. Weyl  v.  Sonoma  Valley  R.  R.  Co., 
69  Cal.  202;  10  Pac.  510.  A  deed  which 
describes  the  property  conveyed  as  bounded 
on  one  side  by  a  public  road  carries  the 
title  to  the  center  of  the  road,  subject  to 
the  public  user.  Watkins  v.  Lynch,  71  Cal. 
21;  11  Pac.  808.  The  conveyance  of  land 
bounded  by  a  highway  is  presumed  to  carry 
title  to  the  median  line  of  the  way;  but 
there  is  no  reason  in  a  like  presumption 
to  include  land  which  has  formed,  but  no 
longer  forms,  part  of  a  highway.  Sanchez 
v.  Grace  M.  E.  Church,  114  Cal.  295;  46 
Pac.  2.  A  deed  describing  land  as  bounded 
"by,"  "upon,"  or  "along"  a  street  or  high- 
way should  be  construed,  if  practicable, 
upon  grounds  of  public  policy,  as  including 
the  land  to  the  center  of  the  street  or 
highwav.  Eraser  v.  Ott,  95  Cal.  661;  30 
Pac.  793;  Moody  v.  Palmer,  50  Cal.  31; 
Webber  v.  California  etc.  R.  R.  Co.,  51  Cal. 
425.  Where  land  is  described  in  a  convey- 
ance as  running  "to"  a  certain  street,  with- 
out other  qualifications,  the  fee  passes  to 
the  center  of  the  street.  Kittle  v.  Pfeiffer, 
22  Cal.  484.  A  deed  which  bounds  one 
side  of  the  land  conveyed  as  extending 
five  hundred  feet  to  a  street  or  avenue, 
and  thence  at  right  angles  along  the  street 
or  avenue  one  hundred  and  twentj'  feet  to 
the  place  of  beginning,  conveys  the  fee  of 
the  land,  subject  to  the  public  easement,  to 
the  center  of  the  street  or  avenue,  even 
if  the  five  hundred  feet  extended  only  to 
the  side  of  the  street  or  avenue,  and  the 
one  hundred  and  twenty  feet  passed  along 
its  side;  and  when  the  street  ceases  to  be 
used  as  such,  the  grantee  owns  the  land 
of  the  easement:  in  such  deed  it  does  not 
clearly  aftpear  that  the  side  line,  and  not 
the  center  line  of  the  street,  was  intended 
to  be  the  boundary.  Moody  v.  Palmer,  50 
Cal.  31.  A  conveyance  of  two  acres  of  a 
block  adjoining  a  street  passes  title  to 
half  of  the  adjoining  street,  subject  to  the 
public  easement,  but  it  does  not  neces- 
sarily follow  that  the  two  acres  must  be 
measured  by  going  to  the  center  of  the 
street;  and  if  the  deed  describes  the  blocks 


2127 


BOUNDARIES  OF  LAND. 


§2077 


as  four-acre  blocks,  which  appears  to  be 
the  size  of  the  blocks,  exclusive  of  the  ad- 
joining streets,  the  description  of  the  north 
two  acres  of  a  specified  block  in  effect  de- 
scribes the  north  half  thereof,  exclusive  of 
the  street,  especially  where  the  deed  de- 
scribes a  right  of  way  as  conveyed  over  the 
east  end  of  the  south  half  of  the  same 
block.  Fraser  v.  Ott,  95  Cal.  661;  30  Pac. 
793.  In  an  action  to  foreclose  a  street  as- 
sessment, where  the  complaint  describes 
the  land  assessed  as  bounded  by  the  side 
line  of  the  adjoining  street,  the  presumj)- 
tion  that  the  land  extends  to  the  center  of 
the  street  is  rebutted.  Alameda  Macad- 
amizing Co.  V.  Williams,  70  Cal.  534;  12 
Pac.  530.  Where  a  conveyance  of  lots  in 
a  city,  fronting  on  the  east  side  of  a  street, 
bounds  the  front  along  the  easterly  line 
of  the  street,  and  no  language  is  used  to 
modify  this  boundary,  the  grantee  does 
not  own  land  in  the  street.  Severy  v.  Cen- 
tral Pacific  R.  R.  Co.,  51  Cal.  194. 

Streajn  as  boundary.  Where  a  river  is 
named  as  a  boundary  line  of  a  tract  of 
land,  the  boundary  line  follows  the  mean- 
derings  of  the  stream.  Hicks  v.  Coleman, 
25  Cal.  122;  85  Am.  Dec.  103.  Where  a 
certain  distance  is  called  for  from  a  given 
point  on  a  navigable  stream  to  another 
point  on  the  stream,  to  be  ascertained  by 
such  measurement,  the  measurement  must 
be  made  by  its  meanders,  and  not  in  a 
straight  line;  and  the  same  rule  prevails 
when  distance  is  called  for  upon  a  traveled 
hi?:hway;  a  different  rule  is  sometimes 
adopted  when  the  stream  is  not  navigable. 
People  V.  Henderson,  40  Cal.  29;  Hicks  v. 
Coleman,  25  Lai.  122;  85  Am.  Dec.  103.  A 
private  grant  is  to  be  interpreted  in  favor 
of  the  grantee;  and  where  the  grantor  in 
a  private  conversance  is  the  owner  of  the 
bed  of  a  tidal  stream,  which  is  designated 
as  a  boundary  of  the  land  granted,  the  con- 
veyance will  be  held  to  extend  to  the 
middle  line  or  thread  of  the  stream:  the 
general  presumption  is,  that  the  title  of  a 
j)urchaser  extends  as  far  from  the  shore 
toward  the  thread  of  the  stream  as  the 
grantor  owns,  in  both  tidal  and  fresh 
waters.  Freeman  v.  Bellegarde,  108  Cal. 
179;  49  Am.  St.  Rep.  76;  41  Pac.  289. 
Proprietors  bordering  on  streams  not  navi- 
gable, unless  restricted  by  the  terms  of 
their  grant,  hold  to  the  center  of  the 
stream.  See  Kirby  v.  Potter,  138  Cal.  686; 
72  Pac.  338.  A  patent  from  the  United 
States,  of  a  fractional  subdivision,  made 
such  by  bordering  on  a  river,  must  be 
deemed  bounded  by  the  river,  and  not  by 
the  meander  line  appearing  upon  the  field- 
notes  of  the  survey,  to  indicate  the  place 
of  the  watercourse,  its  sinuosities,  courses, 
and  distances:  a  mining  claim  cannot  be 
located  between  the  meander  line  and  the 
river.  Hendricks  v.  Feather  River  Canal 
Co.,  138  Cal.  423;  71  Pac.  496.  Where  land 
on  one  side  of  a  non-navigable  stream  is 
a  Mexican  grant  having  the  stream  as  its 


boundary,  land  surveyed  by  the  United 
States  government  on  the  other  side  of  the 
stream  is  bounded  by  the  center  of  the 
stream,  and  not  by  the  meander  line  indi- 
cated by  the  field-notes  of  the  survey  along 
the  bank  thereof.  Kirby  v.  Potter,  138  Cal. 
686;  72  Pac.  338.  The  rule  in  surveying 
boundaries  defined  by  streams  or  other 
waters  is,  to  follow  the  stream  or  body  of 
water,  crossing  the  mouth  of  affluents  or 
other  inlets  from  headland  to  headland. 
Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  160;  50  Pac.  277.  Where  the  quantity 
of  land  and  the  length  of  the  boundary 
line  on  an  unnavigable  stream  are  given, 
the  meanderings  of  the  stream  are  to  bo 
followed,  until,  reduced  to  a  straight  line, 
the  same  shall  be  of  the  required  length, 
and  then  lines  are  to  be  projected  at  its 
ends,  at  right  angles  with  it,  far  enough 
so  that  a  line  drawn  between  the  two, 
parallel  with  the  straight  line,  shall  leave 
the  required  quantitj^  between  it  and  the 
stream.  Hicks  v.  Cofeman,  25  Cal.  122;  85 
Am.  Dec.  103.  Where  a  deed  conveys  a 
given  quantity  of  land,  and  describes  it  as 
bounded  on  a  stream  on  one  side,  start- 
ing at  a  given  point  and  running  along  the 
stream,  without  specifying  the  length  of 
the  lines,  the  required  quantity  of  land  is 
to  be  located  by  following  the  meander- 
ings of  the  stream  from  the  point  named, 
until,  reduced  to  a  straight  line,  the 
straight  line  shall  be  of  sufficient  length 
to  form  one  side  of  a  square  which  would 
contain  the  required  quantity,  and  then, 
from  the  ends  of  this  straight  line,  pro- 
jecting lines,  at  right  angles  with  the  same, 
to  such  distance  as  a  line  drawn  from  one 
to  the  other,  parallel  with  the  straight  line, 
shall  include  the  required  quantity  between 
it  and  the  stream.  Hicks  v.  Coleman,  25 
Cal.  122;  85  Am.  Dee.  103;  Hall  v.  Shot- 
wcll,  66  Cal.  379;  5  Pac.  683.  In  order  to 
run  a  line  at  right  angles  to  a  tortuous 
stream,  a  straight  line  must  first  be  estab- 
lished as  a  base;  this  can  be  done  only  by 
ascertaining  and  reducing  to  a  straight 
line  cither  the  general  course  of  the  stream 
from  its  source  to  its  mouth,  or  that  por- 
tion of  the  stream  which  shall  appear  to 
have  been  within  the  contemplation  of  the 
parties  at  the  time  of  the  execution  of  the 
deed.  Irwin  v.  Towne,  42  Cal.  326.  Where 
a  deed  contained  a  call  referring  to  a  creek 
running  from  a  village  nanieil  to  the  bay, 
and  the  stream  abcve  the  village  is  a  run- 
ning stream  but  a  part  of  the  year,  and  is 
not  known  by  the  same  name  as  the  part 
below,  which  is  navigable  a  portion  of  the 
distance  from  its  mouth,  it  was  held  that 
the  parties  making  the  deed  intended  to 
refer  to  the  portion  of  the  stream  below 
the  village  only,  and  that  a  straight  line 
drawn  from  the  head  of  the  stream  at  the 
village  to  its  mouth  would  establish  a  base 
line  for  a  right  angle  called  for  in  the 
deed.  Irwin  v.  Towne,  42  Cal.  326.  Where 
a  tract  of  land  is  bounded   upon  a  navi- 
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gable  stream,  the  distance  upon  the  stream, 
will  be  ascertained,  in  the  absence  of 
other  controlling  facts,  by  measuring  in  a 
straight  line  from  the  opposite  boundaries. 
People  V.  Henderson,  40  Cal.  29. 

Navigable  streams,  what  are.  At  com- 
mon law,  all  streams  in  which  the  tide 
ebbed  and  flowed  were  navigable  streams, 
and  those  in  which  there  was  no  flow  and  re- 
flow  of  the  tide  were  innavigable  streams. 
Wright  V.  Seymour,  69  Cal.  122;  10  Pac. 
323. 

Ownership  of  islands  in  streams.  Where 
the  patent  issued  on  a  confirmed  Mexican 
grant  describes  the  land  conveyed  as 
bounded  by  a  river  navigable  in  fact,  the 
title  of  the  patentee  extends  no  farther 
than  the  edge  of  the  stream,  and  does  not 
include  an  island  in  the  river,  opposite  the 
mainland,  notwithstanding  the  portion  of 
the  river  between  the  island  and  the  main- 
land is  not  navigable.  Packer  v.  Bird,  71 
Cal.  134;  11  Pac.  873;  Wright  v.  Seymour, 
69  Cal.  122;  10  Pac.  323.  Where  the  chan- 
nel of  a  river  was  changed  by  a  sudden 
freshet,  subsequently  to  the  survey,  but 
prior  to  the  issuance  of  a  patent  under  the 
swamp-land  act  of  1858,  resulting  in  the 
formation  of  an  island  out  of  part  of  the 
land  which  formerly  bordered  on  the  bank 
of  the  stream,  the  island  so  formed  belongs 
to  the  state,  and  does  not  pass  under  the 
patent,  which  calls  for  a  boundary  on  such 
bank.  Heckman  v.  Swett,  99  Cal.  303;  33 
Pac.  1099. 

Tide-water  as  boundary.  Land  bounded 
by  the  seashore  extends  only  to  the  high- 
tide  line.  More  v.  Massini,  37  Cal.  432. 
The  grantee  of  land  bounded  by  the  sea- 
shore does  not  take  a  fixed  freehold,  but 
one  that  shifts  as  the  shore  recedes  or  ad- 
vances; so  that  in  all  cases  where  the  land 
of  a  private  individual  is  bounded  by  the 
sea,  prima  facie  the  boundary  is  the  shore 
at  ordinarv  high-water  mark.  Wright  v. 
Seymour,  6^9  Cal.  122;  10  Pac.  323.  Vvhere 
a  patent  to  swamp-land,  issued  after  the 
passage  of  the  act  of  April  21,  1S58,  re- 
lating to  such  lands,  describes  the  land 
conveyed  as  swamp-land  granted  to  the 
state  by  the  act  of  Congress  of  September 
28,  1850,  and  as  bounded  on  the  north  by 
the  left  or  southern  bank  of  a  navigable 
stream,  the  patent  conveys  the  land  to 
high-water  mark  on  the  southerly  bank  of 
the  river  as  it  existed  at  the  date  of  the 
patent,  or  as  thereafter  changed  by  the 
action  of  the  water.  Heckman  v.  Swett, 
99  Cal.  303;  33  Pac.  1099.  The  same  prin- 
ciple which  governs  the  question  of  bound- 
ary of  property  adjoining  the  sea,  applies 
to  arms  of  the  sea,  estuaries,  and  navi- 
gable rivers  below  tide-water;  the  lands 
under  water,  where  the  tide  ebbs  and  flows, 
belong  to  the  state  by  virtue  of  sovereignty; 
ami,  in  the  absence  of  an  express  showing 
to  the  contrary,  it  will  not  be  presumed 
that  tho  government  of  the  United  States 
intended  to  convey  it  by  a  patent  for  lands 


bordering  upon  tide-water.  Wright  v.  Sey- 
mour, 69  Cal.  122;  10  Pac.  323.  The  title 
to  the  beds  of  tidal  streams  is  ordinarily 
vested  in  the  sovereign;  and  in  such  case 
a  grant  from  the  sovereign,  which  is 
bounded  by  tidal  waters,  will  be  construed 
to  extend  only  to  high-water  mark.  Free- 
man V.  Bellegarde,  108  Cal.  179;  49  Am. 
St.  Rep.  76;  41  Pac.  289.  Where  a  decree 
of  confirmation  under  a  Mexican  grant  fol- 
lowed the  language  of  the  grant,  bound- 
ing the  laud  upon  the  bay  of  San  Francisco, 
and  the  survey  and  the  patent  extended 
beyond  the  line  of  extraordinary  high  tide, 
and  to  ordinary  high  tide,  so  as  to  incluile 
tide-lands  claimed  by  the  defendant  under 
patents  from  the  state,  the  survey  and  the 
patent  control  as  to  the  land  granted  by 
the  United  States,  and  entitle  a  plaintiff 
claiming  under  that  patent,  issued  to  the 
confirmees  of  the  grant,  to  recover  the  tide- 
lands  in  controversy.  Valentine  v.  Sloss, 
103  Cal.  215;  37  Pac.  326.  A  patent  from 
the  United  States,  for  land  bordering  upon 
a  stream  in  which  the  tide  ebbs  and  flows, 
but  which  is  innavigable  in  fact,  does  not 
pass  the  title  to  any  land  below  high-water 
mark,  unless  an  intention  so  to  do  is  ex- 
pressed therein.  Wright  v.  Seymour,  69 
Cal.  122;  10  Pac.  323. 

Sufficiency  of  map.  Where  a  map  of  an 
addition  to  a  town,  though  unaccompanied 
by  field-notes,  and  having  no  signs  or  let- 
ters to  indicate  the  different  points  of  the 
compass,  or  any  express  designation  of  it 
as  the  map  of  any  particular  place,  yet 
shows  upon  its  face  streets  and  alleys,  and 
blocks  subdivided  into  lots,  and  the  rela- 
tive location  of  a  county  road  and  a  river, 
naming  many  of  the  streets  and  numbering 
the  blocks,  it  cannot  be  said,  as  a  matter 
of  law,  that  the  map  is,  upon  its  face,  void 
for  uncertainty,  or  that  it  would  be  im- 
possible to  locate  upon  the  ground  a  block 
of  land,  described  in  a  deed  by  number, 
and  as  bounded  on  one  side  by  one  of  the 
streets  named  in  the  map.  Redd  v.  Murry, 
95  Cal.  48;  24  Pac.  841;  30  Pac.  132;  Thomp- 
son V.  Southern  California  Motor  Road  Co., 
S2Cal.  497;  23Pae.  130. 

Construction  of  maps.  An  exception  in 
a  map  accompanying  a  United  States  pa- 
tent confirming  a  Mexican  grant,  excepting, 
reserving,  and  excluding  from  the  land  that 
portion  thereof  covered  by  the  navigable 
waters  of  a  ba}',  must  be  construed  as  ex- 
cepting an  island  lying  in  such  bay,  as  well 
as  the  land  covered  by  the  navigable 
waters  of  the  bay.  De  Guver  v.  Banning, 
91  Cal.  400;  27  Pac.  761. 

Description  referring  to  map  controls 
when.  Where  a  party  purchases  a  num- 
bered block  of  land  according  to  the  offi- 
cial map  of  a  city,  and  his  purchase  is  so 
described  in  the  deed,  a  further  descrip- 
tion of  the  block  by  metes  nnd  bounds,  or 
courses  and  distances,  is  subordinate  to  the 
description  of  the  block  by  its  number 
upon  the  map,  and  must  give  way  to  the 
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number  in  case  of  conflict.  Masterson  v. 
Muuro,  105  Cal.  431;  45  Am.  St.  Rep.  57; 
38  Pac.  1106.  Where  a  map,  which  has 
been  made  part  of  a  deed,  purports  to  have 
been  drawn  according  to  a  certain  survey, 
the  deed  must  be  considered  as  referring 
to  the  monuments  of  that  survey;  and  if 
the  evidence  shows  the  points  where  the 
monuments  have  been  established  by  the 
surveyor,  such  points  must  control  in  de- 
termining the  location  of  the  property. 
Penry  v.  Richards,  52  Cal.  672.  Where  a 
map  is  referred  to  in  and  made  part  of  a 
deed,  it  is  to  be  regarded  as  a  more 
authoritative  manifestation  of  the  under- 
standing of  the  parties,  than  a  verbal  de- 
scription of  a  line  or  a  street  not  shown 
on  the  map:  the  map  is  regarded  as  a 
p)hotograph  of  the  land  intended  to  be  con- 
veyed, and  imaginary  lines  or  streets  will 
be  discarded  as  less  certain  and  reliable 
than  the  map.  People  v.  Blake,  60  Cal.  497. 
In  construing  a  deed  of  conveyance,  in 
which  the  land  intended  to  be  conveyed  is 
described  by  reference  to  certain  degrees 
of  latitude,  and  also  to  a  certain  map 
therein  specifically  described,  the  degrees 
of  latitude  and  other  imaginary  lines  will 
be  disregarded  as  less  certain  and  reliable 
than  the  map.  Mayo  v.  Mazeaux,  38  Cal. 
442.  A  map,  to  which  reference  is  made 
in  a  grant,  and  upon  which  visible  monu- 
ments are  designated,  controls  a  call  made 
with  reference  to  a  designated  parallel  of 
latitude.  Ferris  v.  Coover,  10  Cal.  589; 
MauRon  v.  Koppikus,  11  Cal.  89;  Cornwall 
v.  Culver,  16  Cal.  423.  Where  there  is  an 
inconsistency  between  the  map  of  tlie 
United  States  government  survey  of  a 
township  and  the  call  for  a  boundary  of  a 
state  swamp-land  patent,  and  such  patent 
refers  to  a  map  of  a  state  survey,  which 
shows  the  land  where  the  call  in  the  patent 
places  it,  such  state  map  and  survey  con- 
trol. Miller  V.  Grunsky,  141  Cal.  441;  66 
Pac.  858;  75  Pac.  48. 

Survey  controls  map  and  patent.  Where 
the  description  of  land  in  a  deed  is  made 
by  reference  to  a  map,  and  also  to  the  sur- 
vey upon  which  the  map  is  based,  it  will 
be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  map  correctly  repre- 
sents the  survey,  and  the  latter  need  not 
be  looked  to;  but  where  it  is  shown  that 
a  discrepancy  exists  between  the  map  and 
the  survev,  the  latter  must  prevail.  Whit- 
ing V.  Gardner.  80  Cal.  78;  22  I'ac.  71. 
The  official  map  of  a  town  plat,  which,  by 
reference  to  monuments  established,  or  by 
some  other  mode,  refers  to  a  survey,  is  pre- 
sumed to  represent  correctly  the  survey  as 
actually  made;  but  if  there  is  a  discrep- 
ancy between  the  map  and  the  survey  in 
the  field,  the  survey  must  prevail,  if  the 
position  of  the  points  and  lines  established 
by  the  survey  fan  be  proved.  O'l-'arrel  v. 
Harney,  51  Cal.  125.  A  map  referred  to 
in  a  deed  is  to  be  taken  as  part  of  it,  only 
when  it  can  be  used  in  aid  of  the  descrip- 
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tion;  where  there  is  a  conflict  between  the 
map  and  the  survey,  the  survey  controls, 
and  the  reference  to  the  map  may  bo 
treated  as  surplusage.  Cleveland  v.  Choate, 
77  Cal.  73;  18  Pac.  875.  Where  a  patent 
purports  to  convey  the  land  described  iu 
the  approved  survey  of  a  Mexican  grant, 
and  the  decree  of  confirmation  comprises 
a  greater  area  than  the  approved  survey, 
the  claimant  has  no  title,  except  to  the 
land  describeil  in  the  approved  survey. 
Chipley  v.  Farris,  45  Cal.  527. 

Existence  of  map  implies  what.  A  map 
of  an  addition  to  a  town  implies  that  such 
addition  has  been  surveyed,  and  that  the 
map  is  based  upon  such  survey,  and  that 
such  survey  was  marked  upon  the  ground 
so  that  the  streets,  blocks,  and  lots  can  be 
identified;  and  one  claiming  under  a  deed 
describing  the  lots  by  reference  to  such 
plat  may  show  the  existence  of  stakes  indi- 
cating the  lines  as  marked  by  the  survevor. 
Burke  v.  McCowen,  115  Cal.  481;  47  Pac. 
367. 

Map  is  part  of  grant,  patent  or  deed 
when.  The  plat  or  map  which  accom- 
panied the  expediente,  or  petition  for  a 
grant  of  land  from  the  Mexican  govern- 
ment, and  which  is  referred  to  in  such 
grant,  becomes  a  part  of  the  grant,  for  the 
purpose  of  identifying  the  land  and  fixing 
its  location:  the  only  oTaject  of  such  map 
or  plat  was  to  identify  the  land,  and  to 
enable  the  Mexican  governor  to  make  the 
requisite  inquiries  as  to  whether  it  was 
vacant,  and  thus  within  his  power  to  grant, 
and,  for  the  like  purpose  of  identification, 
is  the  map  or  plat  referred  to  in  the  de- 
scription, and  it  is  for  that  purpose  to  be 
regarded  as  a  part  of  the  grant  itself,  as 
much  so  as  if  incorporated  into  it.  Ferris 
V.  Coover,  10  Cal.  589;  Manson  v.  Kop- 
pikus, 11  Cal.  89;  Seaward  v.  Malotte.  15 
Cal.  304;  Cornwall  v.  Culver,  16  Cal.  423. 
A  map  referred  to  in  a  patent  is  an  im- 
portant part  thereof;  and  in  questions  of 
location  is  entitled  to  great  weight.  Black 
V.  Sprague,  54  Cal.  266.  Where  a  deed  re- 
fers to  a  map  as  "the  official  map"  for  a 
more  specific  description  of  the  property 
conveyed,  the  map  which  is  the  official  map 
at  the  date  of  the  deed  must  be  taken  as 
the  map  referred  to  by  the  grantor;  and 
such  map  must  be  considered  as  consti- 
tuting a  portion  of  the  dee<l.  Penrv  v. 
Richards.  52  Cal.  672;  Penry  v.  Richards, 
52  Cal.  496.  A  deed  which  refers  to  a  plat 
of  an  addition  to  a  town,  recorded  in  the 
recorder's  office,  for  a  particular  descrip- 
tion of  the  land  conveyed,  incorporates 
said  plat  into  its  descriptive  part.  Powers 
V.  .Jackson,  50  Cal.  429.  A  map  of  a  tract 
of  land,  having  lines  drawn  upon  it  mark- 
ing the  boundaries,  and  the  natural  ob- 
jects upon  its  surface  delineated,  which  Is 
referred  to  in  a  deed  containing  a  descrip- 
tion of  the  premises  therein  conveyed,  i.'^ 
to  be  regarded  as  giving  the  true  descrip- 
tion  of  the  land  conveved,  as  much  as  if 
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it  were  expressly  recited  and  marked  down 
in  the  deed  itself.  Chapman  v.  Polack,  70 
Gal.  4S7;  11  Pac.  76-4.  A  map,  to  which 
reference  is  made  in  a  deed  as  containing 
a  description  of  the  premises  therein  con- 
veyed, may  be  regarded  as  a  daguerreo- 
type of  the  land  which  the  grantor  in- 
tended to  convey.  Vance  v.  Fore,  24  Cal. 
435. 

Method  of  survey.  Where  it  is  not  pos- 
sible to  re-establish  the  actual  position  of 
the  controverted  lines  or  corners  of  a  sur- 
vey as  originally  located,  it  is  proper  to 
resort  to  the  proportional  method  of  sub- 
division. Weaver  v.  Howatt,  161  Cal.  77; 
118  Pac.  519.  Where  a  number  of  points 
in  the  line  are  mentioned,  and  are  de- 
scribed with  the  same  certainty  as  the 
initial  point,  the  position  of  the  line  at  a 
given  point  may  be  determined  by  draw- 
ing a  line  through  those  points  which  are 
near  the  premises  in  controversy:  it  is  not 
necessary  to  commence  the  survey  at  the 
initial  point.  People  v.  Klumpke,  41  Cal. 
263. 

Survey  is  part  of  deed  or  description 
when.  Where  a  deed  describes  the  land 
conveyed  by  courses  and  monuments,  and 
boundary  lines  of  other  tracts,  and  then 
declares  that  the  description  given  is  to  be 
according  to  a  survey  theretofore  made  by 
a  person  named,  such  survey  is  incorpo- 
rated into  the  deed  and  becomes  a  part 
of  it,  and  the  grantee  acquires  title  only 
to  the  land  contained  within  the  exterior 
boundaries  of  such  survey.  Hudson  v. 
Irwin,  50  Cal.  450.  The  maps  and  field- 
notes  of  a  survey,  embodied  in  a  United 
States  patent  to  land,  constitute  a  part  of 
the  description.  Weaver  v.  Howatt,  161 
Cal.  77;  118  Pac.  519. 

Effect  of  resurvey  on  boundaries.  Where 
a  deed  from  a  city  bounded  the  land 
granted  by  a  street  which  had  been  pre- 
viously located  and  surveyed  by  a  city 
surveyor,  the  fact  that  a  new  survey  of 
the  street  is  afterwards  made,  changing 
its  line  so  as  to  exclude  therefrom  a  strip 
of  land  adjoining  the  lot  granted,  does  not 
entitle  the  grantee  to  remove  his  fence  to 
the  line  of  the  street  as  fixed  by  the  new 
survey,  so  as  to  include  such  strip  in  his 
lot:  he  is  restrict/d  to  the  lot  as  bounded 
by  the  line  of  the  street  as  originally  sur- 
veyed. Orena  v.  Santa  Barbara,  91  Cal. 
621;  28  Pac.  268.  Where,  in  a  deed,  the 
beginning-point  of  the  survey  of  the  tract 
conveyed  is  a  visible  monument  which  is 
clearly  ascertained,  and  the  descriptive 
calls  are  certain  and  definite,  and  in  ac- 
cordance with  an  official  map  in  existence 
at  the  time  of  the  execution  of  the  deed, 
a  subsequent  survey,  changing  the  location 
of  a  larger  tract,  within  which,  it  was 
said  in  the  deed,  the  land  conveyed  was 
located,  or  restricting  its  area,  cannot  di- 
vest the  title  of  the  grantee,  nor  impair  his 
rights.    Widbur  v.  Washburn,  47  Cal.  67. 

General  description  controls  particular 
description.  Where  a  general  description  is 


certain,  and  a  particular  description  uncer- 
tain, the  general  description  must  prevail. 
Martin  v.  Lloyd,  94  Cal.  195;  29  Pac.  491. 
Where  there  are  two  descriptions  in  a  deed, 
one  of  which  describes  the  premises  con- 
veyed generally  by  name,  and  the  other 
gives  a  particular  description  by  metes  and 
bounds,  which  is  erroneous,  and  does  not 
cover  all  the  land  contained  in  the  first, 
the  latter  will  be  rejected.  Haley  v.  Ames- 
toy,  44  Cal.  132.  Where  general  descrip- 
tions in  a  deed  are  followed  by  particular 
descriptions,  the  latter  do  not  restrict  the 
former,  if  they  are  used  in  the  sense  of 
reiteration  or  affirmation.  Piper  v.  True, 
36  Cal.  606.  Where,  in  ejectment  proceed- 
ings, the  plaintiff  claims  under  a  deed 
which  describes  the  land  by  name,  as  all 
the  undivided  two  thirds  of  all  the  lands 
known  by  a  designated  name,  situate  in, 
etc.,  and  then  adds  a  particular  descrip- 
tion, which  is  erroneous,  such  deed  is  in- 
tended to  convey  two  thirds  of  the  whole 
rancho,  however  erroneous  the  particular 
description  may  be.  Haley  v.  Amestoy,  44 
Cal.  132.  It  is  a  principle  in  the  construc- 
tion of  releases,  and  the  reason  of  the  rule 
extends  to  grants  and  conveyances  of  land, 
that  a  release  in  general  words  shall  be 
restrained  to  the  particular  occasion,  and 
that  where  there  are  general  words  alone 
in  a  deed  of  release,  they  shall  be  talcen 
most  strongly  against  the  releasor,  but 
when  there  is  a  particular  recital  in  a 
deed,  and  then  general  words  follow,  the 
general  words  shall  be  qualified  by  the  par- 
ticular recital.  Hayes  v.  Wetherbee,  60 
Cal.  396. 

Construction  of  conveyances  and  descrip- 
tions. In  construing  a  deed,  all  its  parts 
must  be  consulted,  and  it  must  be  read  in 
the  light  of  surrounding  circumstances, 
and  the  intention  of  the  parties  arrived  at 
in  this  way.  Pico  v.  Coleman,  47  Cal.  65. 
In  order  to  give  a  proper  construction  to  a 
description  of  property  conveyed  by  a 
deed,  the  court  will  place  itself  as  nearly 
as  possible  in  the  position  of  the  contract- 
ing parties,  and  their  intent  will  be  ascer- 
tained in  the  same  manner  as  in  the  case 
of  any  other  contract;  and  if,  when  the 
court  has  placed  itself  in  that  position,  the 
intent  of  the  parties  is  not  apparent  from 
the  deed,  it  is  to  be  sought  by  a  resort  to 
the  rules  of  construction  which  give  greater 
eff'ect  to  those  things  about  which  the  law 
presumes  the  parties  are  least  liable  to 
mistake;  arbitrary  rules  of  construction 
are  not  to  be  invoked,  if  the  intention  of 
the  parties  can  be  plainly  discovered  with- 
out their  aid.  Kimball  v.  Seniple,  25  Cal. 
440.  In  construing  a  doubtful  description 
in  a  grant,  the  court  must  assume  as  nearly 
as  possible  the  position  of  the  contracting 
parties,  and  consider  the  circumstances  of 
the  transaction  between  them,  and  then 
read  and  interpret  the  words  used  in  the 
light  of  those  circumstances.  Truett  v. 
Adams.  66  Cal.  218;  5  Pac.  96;  Thompson 
V.  Southern  California  Motor  Eoad  Co..  82 
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Cal.  497;  23  Pac.  130;  and  see  Reed  v. 
Spicor,  27  Cal.  57;  Piper  v.  True,  36  Cal. 
(3U(J;  Irwin  v.  Towue,  42  Cal.  326.  The 
rules  adopted  in  the  construction  of  bound- 
aries are  those  which  will  best  enable  the 
courts  to  ascertain  the  intention  of  the 
]iarties;  but  they  do  not  occupy  an  inflexi- 
ble position  in  regard  to  each  other:  it 
nia}'  sometimes  happen,  in  case  of  a  clear 
mistake,  that  an  inferior  means  of  loca- 
tion will  control  a  higher;  as,  where  a 
tract  of  laud  is  represented  as  lying  on  one 
great  stream,  and  the  artificial  marks  or 
other  circumstances  show  that  it  lies  ui)on 
another.  Ferris  v.  Coover,  10  Cal.  5S9; 
and  see  Gordon  v.  Booker,  97  Cal.  586;  32 
Pac.  593.  In  construing  written  instru- 
ments, the  onl}^  rule  of  much  value,  and 
one  which  is  frequently  shadowed  forth, 
but  seldom,  if  ever,  expressly  stated  in  the 
books,  is  for  the  court  to  place  itself  as 
nearly  as  possible  in  the  seats  which  were 
occupied  by  the  parties  at  the  time  the 
instrument  was  executed,  and  then,  taking 
it  by  its  four  corners,  read  it.  Walsh  v. 
Hill,  38  Cal.  481;  and  see  concurring  opin- 
ion of  Van  Dvke,  J.,  in  Miller  v.  Grun- 
sky,  141  Cal.  441;  66  Pac.  8.38;  75  Pac.  48. 
It  is  a  rule  in  the  interpretation  of  con- 
tracts or  conveyances,  that,  where  uncer- 
tainty exists  in  the  contract  as  between 
a  public  officer  or  body,  as  such,  and  a 
l)rivate  party,  it  is  presumed  that  all  un- 
certainty was  caused  bv  the  private  party. 
Miller  v.  Grunsky,  14i  Cal.  441;  66  Pac. 
858;  75  Pac.  48;  and  see  Freeman  v.  Belle- 
garde,  108  Cal.  179;  49  Am.  St.  Rep.  76; 
41  Pac.  289.  Where  a  deed  describes  the 
northern  boundary  of  a  tract  of  land  as 
a  line  drawn  from  a  point  two  hundred 
varas  south  of  a  house  occupied  by  a  cer- 
tain named  person,  and  passing  to  a  point 
at  a  small  creek  (un  arroyico)  about  two 
hundred  varas  south  of  the  house  occupied 
by  the  grantor,  and  there  were,  at  the 
time  of  the  execution  of  the  deed,  and 
still  are,  two  creeks,  both  of  which  bear 
names,  one  of  which  is  more  than  five  hun- 
dred varas  and  the  other  more  than  eigh- 
teen hundred  varas  south  of  the  house  of 
the  grantor,  and  there  was  evidence  tend- 
ing to  prove  that  there  was,  at  the  time  of 
the  execution  of  the  deed,  a  small  creek, 
which  had  no  name,  about  two  hundred 
varas  south  of  the  house  of  the  grantor, 
traces  of  which  still  remain,  the  deed  is  to 
be  construed  as  referring  to  the  small  creek 
formerly  existing  two  hundred  varas  south 
of  the  house  of  the  grantor.  Irving  v. 
Cunningham,  58  Cal.  306.  The  boundaries 
of  a  municipal  corporation  are  not  to  be 
construed  with  any  more  strictness  than  is 
required  in  the  case  of  a  private  grant. 
In  re  Bonds  of  Madera  Irrigation  District, 
92  Cal.  296;  27  Am.  St.  Rep.  106;  14  L.  R. 
A.  755;  28  Pac.  272.  Where  the  boundaries 
of  a  gratuitous  donation  of  lands  from  the 
state  depend  upon  the  boundaries  of  a  mu- 
nicipal corporation,  fixed  by  the  same  act 


which  makes  the  grant,  the  entire  act  in- 
cluding the  boundaries  of  the  municipal 
corporation  is  brought  within  the  rule  of 
strict  construction  against  the  grantee; 
but,  consitlered  without  reference  to  the 
donation  of  lands,  the  grant  of  the  munici- 
l>al  franchise  is  to  be  construed  in  a  man- 
ner most  conducive  to  the  general  welfare, 
and  a  strict  construction  of  the  act  defin- 
ing municipal  boundaries  will  be  enforced, 
where  the  general  w^elfare  and  the  rights 
of  otlier  communities  require  it.  Oakland 
V.  Oakland  Water  Front  Co.,  118  Cal.  160; 
50  Pac.  277.  Where  a  jjatent  for  a  confirmed 
Mexican  grant  of  land  recites  the  decree 
of  confirmation,  and  the  plat  and  certifi- 
cate of  survey  of  the  surveyor-general  giv- 
ing the  courses  and  distances,  and  the 
certificate  states  that  the  land  confirmed 
is  bounded  as  therein  described,  and  the 
decree  bounds  the  land  on  the  seashore  on 
one  side,  but  the  calls  and  plat  of  the  sur- 
vey extend  from  the  interior  to  the  sea- 
shore, and  then  extend  along  the  seashore 
in  places  at  and  below  low  tide  to  a  point 
on  the  shore,  and  the  patent  grants  the 
land  described  in  the  survey,  the  patent 
will  be  construed  as  conveying  the  land 
only  to  the  high-tide  land  along  the  shore. 
More  V.  Massini,  37  Cal.  432.  A  deed  which 
describes  the  property  as  commencing  "at 
ihe  northeast  corner  of  said  block,  running 
twenty-five  varas  west  from  said  corner, 
thence  back  one  hundred  varas,"  conveys 
a  strip  off  the  easterly  side  of  the  block, 
twenty-five  varas  wide  and  a  hundred 
varas  deep.  Levillain  v.  Evans,  39  Cal.  120. 
Where  the  possessor  of  pueblo  land  lying 
across  an  unojiened  street,  at  the  junction 
of  two  streets  as  marked  upon  the  official 
map  of  the  cit}^,  petitioned  for  an  exchange 
of  the  land  in  the  street  intended  to  be 
opened  for  the  same  quantity  on  the  other 
side  of  his  lot,  and  accepted  a  deed,  which 
described  the  land  as  beginning  at  the  cor- 
ner of  the  two  streets,  and  bounded  it  on 
the  street  which  it  crossed,  such  deed  is  no 
evidence  of  title  to  any  part  of  the  street; 
but  it  must  be  presumed,  in  the  absence 
of  counter-proof,  that  the  point  called  for 
is  the  corner  of  the  streets  as  fixed  on  the 
official  map.  Mills  v.  Los  Angeles,  90  Cal. 
522;  27  Pac.  354.  Where  the  boundary  de- 
scribed in  a  deed  commences  at  a  point 
on  the  northwesterly  line  of  a  street  which 
runs  in  a  nortlieasterly  and  southwesterly 
direction,  distant  a  certain  number  of 
feet  "north"  of  the  northeasterly  line  of 
another  street,  which  crosses  the  first  street 
at  right  angles,  the  starting-point  must  be 
taken  at  a  point  on  the  northwesterly  line 
of  the  first  street  lying  the  required  dis- 
tance due  north  of  the  northeasterly  line 
of  the  cross  street,  and  cannot  be  taken  at 
a  point  lying  the  same  distance  north- 
westerly from  the  intersection  of  the  two 
lines  at  the  northerly  corner  of  the  two 
streets.  Currier  v.  Nelson,  96  Cal.  505;  31 
Am.   St.   Rep.   239;   31   Pac.  531.    Where   a 
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deed  of  a  portion  of  a  lanc-ho  describes 
one  of  the  boundaries  of  the  part  sold  as 
running  westerly  from  the  southeast  cor- 
ner of  the  rancho,  "along  the  old  road 
forming  the  southern  boundary  of  said 
rancho,  to  a  point  distant,"  by  an  air  line, 
from  said  southeast  corner  one  third  the 
length  of  the  southern  boundary,  to  arrive 
at  the  point  where  the  line  "one  third  of 
the  length  of  the  southern  boundary"  ends, 
the  southern  boundary  and  the  line  one 
third  ils  length  must  be  run  in  air  lines, 
and  not  along  the  old  road.  Maxey  v. 
Thurman,  50  Cal.  321.  In  the  absence  of 
any  qualification,  a  grant  bounded  by  the 
shore  of  a  river  or  stream,  where  the 
grantor  is  the  owner  thereof,  conveys  the 
land  up  to  the  lowest  point  of  the  shore 
at  any  time;  but  it  is  competent  for  the 
grantor  so  to  designate  the  line  on  the 
shore  which  shall  constitute  the  boundary 
as  that  there  shall  be  no  uncertainty  in  its 
location;  and  where  the  starting-point  of 
the  description  is  the  intersection  of  a  ditch 
with  the  shore  line,  the  starting-point  is 
susceptible  of  exact  location,  and  the  term 
"shore"  must  be  construed  in  the  same 
meaning,  wherever  used  in  the  conveyance. 
Freeman  v.  Bellegarde,  108  Cal.  179;  49 
Am.  St.  Kep.  76;  41  Pac.  289.  Effect  should 
be  given,  if  practicable,  to  every  part  of 
the  description;  still,  if  some  part  is  inap- 
jilicable  or  untrue,  and  enough  remains  to 
show  what  was  intended,  the  deed  must  be 
upheld:  the  false  or  mistaken  part  should 
be  rejected,  and  when  that  happens  to  be 
a  mere  statement  of  the  quantity,  it  will 
be  done  without  the  least  hesitation.  Stan- 
ley V.  Green,  12  Cal.  148.  In  case  of  a  dis- 
pute as  to  the  boundary  line  between  two 
ranches,  there  having  been  two  surveys, 
starting  from  points  directly  opposite,  the 
distances  between  the  calls,  the  monu- 
ments, and  the  length  of  the  lines  run, 
being  exactly  the  same,  the  boundary  line 
of  the  respective  parties  at  the  place  in 
controversy  is  a  line  common  to  each, 
which  is  the  true  boundary  line.  Wise  v. 
Burton,  73  Cal.  166;  14  Pac.  678.  Where 
a  boundary  line  is  called  for,  it  means  the 
true  boundary  of  the  tract;  but  where  there 
are  conflicting  calls,  or  references  to  a  sur- 
vey or  map,  or  to  a  line  marked  by  a  fence 
or  other  monument,  corresi)onding  to  what 
the  parties  supposed  to  be  the  true  bound- 
ary, it  must  be  presumed  to  be  the  bound- 
ary supposed.  Miller  v.  Grunsky,  141  Cal. 
441;  66  Pac.  858;  75  Pac.  48.  Where,  in  a 
deed,  the  boundary  line  on  one  side  of  the 
land  conveyed  is  described  as  running 
from  a  given  monument  easterly  to  a  creek 
))arallel  with  the  southern  line  of  another 
tract  of  land,  and  such  southern  line  of 
the  other  tract  is  not  a  straight  line,  but 
meanders,  then  the  boundary  line  described 
in  the  deed  will  run  parallel  with  the  other 
line  in  its  meanderings,  and  not  straight, 
and  i>arallel  with  its  general  course.   Fratt 


V.  Woodward,  32  Cal.  219;  91  Am.  Dec. 
573.  By  the  addition  of  the  words  "more 
or  less"  to  the  expression  of  quantity,  an 
intent  is  shown  to  make  only  a  proximate 
estimate  of  the  quantity  intended  to  be 
conveyed.  Doe  v.  Vallejo,  29  Cal.  385;  and 
see  Stanley  v.  Green,  12  Cal.  162.  Where 
the  notice  of  location  of  a  placer-mining 
claim  on  land  surveyed  by  the  government 
of  the  United  States  calls  for  a  specified 
quarter-section  of  such  land,  and  in  at- 
tempting to  mark  the  boundaries  thereof 
a  mistake  is  made  in  locating  the  quarter- 
section  corners  on  one  side  of  the  land, 
so  as  to  exclude  a  strip  thereof,  which  is 
in  controversy,  the  stakes  being  marked 
for  the  quarter-section  corners,  the  whole 
quarter-section  will  be  deemed  to  be  in- 
cluded in  the  location.  Kern  Oil  Co.  v. 
Crawford,  143  Cal.  298;  3  L.  R.  A.  (N.  S.) 
993;  76  Pac.  1111;  but  see  White  v.  Lee, 
78  Cal.  593;  12  Am.  St.  Rep.  115;  21  Pac. 
363.  Where  the  owner  of  a  quarter-section 
of  land  conveyed  22.29  acres  thereof,  taken 
from  the  southeasterly  part,  and  after- 
wards conveys  to  another  grantee  the  east 
one  hundred  acres  of  the  quarter-section, 
commencing  at  a  certain  point  and  run- 
ning back  to  the  westward  far  enough  so 
as  to  contain  one  hundred  acres,  and  so  as 
to  comprise  the  east  one  hundred  acres  of 
the  quarter-section,  excepting  therefrom 
the  22.29  acres  already  conveyed,  it  was 
held  that  the  deed  conveyed  only  77.71 
acres.  Cox  v.  Hayes,  64  Cal.  32;  27  Pac. 
785.  A  grant  is  by  boundaries,  and  not  by 
quantity,  where  the  description,  in  sub- 
stance, is,  that  tract  known  under  a  given 
name,  the  boundaries  of  which  are,  on  the 
south  a  designated  creek,  on  the  north  an- 
other designated  creek,  on  the  east  the 
estuaries,  and  on  the  west  a  certain  ca- 
iiada,  and  the  tract  of  which  mention  is 
made  is  of  four  leagues  of  latitude  and  one 
of  longitude.  McGarvey  v.  Little,  15  Cal. 
27;  Arguello  v.  Greer,  26  Cal.  615. 

Terms  construed  in  descriptions  how. 
A  "map"  is  but  a  transcript  of  the  region 
which  it  portrays,  narrowed  in  compass  so 
as  to  facilitate  an  understanding  of  the 
original:  it  may  be  said  to  be  an  abstract 
of  the  original.  Burke  v.  McCowen,  115 
Cal.  481;  47  Pac.  367.  A  "block"  is  a  square, 
or  portion  of  a  city  inclosed  by  streets, 
whether  occupied  by  buildings  or  composed 
of  vacant  lots:  this  is  the  meaning  of  that 
word  as  used  in  a  conveyance  of  the  north 
two  acres  of  a  four-acre  block.  Fraser  v. 
Ott,  95  Cal.  661;  30  Pac.  793.  A  "plat"  is 
a  subdivision  of  land  into  lots,  streets,  and 
alleys,  marked  upon  the  earth,  and  repre- 
sented on  paper.  Burke  v.  McCowen,  115 
Cal.  481;  47  Pac.  367.  The  terra  "shore," 
in  its  ordinary  use,  signifies  the  land  that 
is  periodically  covered  and  uncovered  by 
the  tide;  but  it  is  sometimes  applied  to  a 
river  or  pond,  as  synonymous  with  "bank." 
Freeman    v.   Bellegarde,    108    Cal.    179;    4& 
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Am.  St.  Rep.  76;  41  Pac.  289.  By  mathe- 
matical definition,  "parallel  lines"  are 
straight  lines;  but  in  uoninioii  s[)eec'h  about 
boundaries,  the  words  are  often  used  to 
represent  lines  which  are  not  straight,  but 
photographs  of  each  other,  and  courts,  in 
])assing  on  questions  of  boundaries,  often 
use  them  in  the  latter  sense.  Fratt  v. 
Woodward,  32  Cal.  219;  91  Am.  Dec.  573. 
Assuming  that  the  letter  "N.,"  used  in  a 
deed,  stands  for  north,  such  word  means 
due  north,  only  when  that  construction  is 
necessary  for  certainty,  or  when  there  is 
nothing  else  to  show  that  it  was  not  used 
in  that  strict  sense.  Martin  v.  Lloyd,  9-1 
Cal.  195;  29  Pac.  491.  The  word  "north- 
erly," when  used  in  a  grant  or  conveyance, 
means  due  north,  unless  controlled  by 
monuments  mentioned  in  the  description. 
Bosworth  V.  Danzien,  25  Cal.  296.  Though 
lhe  word  "north,"  as  used  in  the  descrip- 
tive call  of  a  deed,  may  be  controlled  or 
qualified  in  its  meaning  by  other  words  of 
description  used  in  connection  with  it,  yet 
when  it  is  not  qualified  or  controlled  by 
other  words,  it  must  be  construed  to  mean 
due  north.  Currier  v.  Nelson,  96  Cal.  505; 
31  Am.  St.  Rep.  239;  31  Pac.  531.  The 
word  "easterly,"  in  a  deed,  when  used  alone, 
will  be  construed  to  mean  due  east;  but 
when  other  words  are  used  for  the  purpose 
of  qualifying  its  meaning,  it  means  pre- 
cisely what  the  qualifying  words  make  it 
mean.  Fratt  v.  Woodward,  32  Cal.  219;  91 
Am.  Dec.  573.  A  call,  in  a  deed,  for  a 
course  running  in  a  southeasterly  direc- 
tion, is  indefinite:  "southeasterly"  may  be 
any  course  between  south  and  east.  Moss 
V.  Shear,  30  Cal.  467. 

Construction  of  conflicting  descriptions. 
"Where,  in  a  deed,  there  are  two  descrip- 
tions of  the  premises  conveyed,  and  there 
is  a  clear  repugnance  between  these  de- 
scriptions, the  court  will  look  into  the 
surrounding  tacts,  and  give  effect  to  the 
description  which  is  the  most  definite  and 
certain,  and  which  will  carry  out  the  evi- 
dent intention  of  the  parties.  Wade  v. 
Deray,  50  Cal.  376.  In  all  cases  of  conflict- 
ing descriptions,  the  object  of  the  court 
is  to  ascertain  the  intention  of  the  par- 
ties; and  the  entire  description  contained 
in  the  instrument  should  be  resorted  to  for 
the  purpose  of  ascertaining  that  intention. 
Serrano  v.  Rawson,  47  Cal.  52;  Miller  v. 
Grunsky,  141  Cal.  441;  66  Pac.  858;  75 
Pac.  48;  and  see  Aguirre  v.  Alexander,  58 
Cal.  21.  Where  there  are  conflicting  calls 
in  a  deed,  those  which,  from  their  nature, 
are  less  liable  to  mistake,  control  those 
which  are  more  liable  to  mistake.  Walsh 
V.  Hi!I,  38  Cal.  481.  That  description  must 
be  ado])ted  which  is  the  most  stable  and 
certain,  and  the  one  least  likely  to  be  af- 
fected with  mistakes.  Vance  v.  Fore,  24 
Cal.  435;  Piercy  v.  Crandall,  34  Cal.  334. 
Where  there  are  two  descriptions  of  the 
property  or  estate  granted,  that  one  which 


is  certain,  definite,  and  free  from  am- 
biguity, shall  prevail  over  another  descrip- 
tion, which  is  less  certain  and  definite,  or 
which  is  in  any  degree  ambiguous.  Castro 
V.  Tennent,  44  Cal.  253.  Where  the  eastern 
boundary  of  a  grant  is  described  therein 
as  the  margin  of  a  river  named,  and  this 
boundary  being  indefinite,  so  far  as  it  is 
inconsistent  with  the  other  calls  of  the 
grant  and  map,  which  are  more  definite 
and  fixed,  it  must  yield.  Ferris  v.  Coover, 
10  Cal.  589.  Where  land  is  described  as 
lying  along  a  designated  fork  of  a  river, 
bounded  by  said  fork,  and  running  down 
to  land  owned  by  a  person  named;  thence 
easterly  and  northeasterly  along  a  slough 
to  the  north  of  a  certain  street,  and  fol- 
lowing the  bank  of  said  slough,  around 
where  the  high  land  slopes,  to  said  desig- 
nated fork,  etc.,  the  true  construction  of 
this  description  fixes  the  boundary  on  the 
slough,  and  the  words  "around  where  the 
high  land  slopes,"  if  they  have  any  mean- 
ing at  all,  can  be  applied  only  to  the  bank 
or  high  ground  adjoining  the  slough.  De 
Rutte  V.  Muldrow,  16  Cal.  505.  Where  a 
deed  from  a  husband  and  wife  conveyed 
all  the  undivided  half  of  the  right,  title, 
and  interest  of  the  said  parties  of  the  first 
part  of,  in,  and  to  that  certain  parcel  of 
land  lying,  etc.,  known  by  a  certain  name, 
the  interest  therein  conveyed  being  the 
same  acquired  by  the  parties  of  the  first 
part  as  the  heirs  of  a  person  named  and 
his  wife,  there  is  no  repugnancy  in  the 
descriptive  clause  of  the  deed,  and  it  ap- 
pears on  the  face  thereof  that  it  was  the 
intention  of  the  grantors  to  convey  only 
such  interest  as  they  acquired  as  the  heirs 
of  the  persons  named;  and  the  deed  con- 
veys the  separate  interest  which  the  wife 
acquired  as  an  heir  of  such  persons,  but 
not  the  interest  which  the  husband  ac- 
quired in  the  propert.y  by  purchase.  Castro 
v.  Tennent,  44  Cal.  253.  Where  a  party  con- 
veys land  by  a  deed,  in  which  he  describes 
it  as  being  bounded  on  the  east  by  the 
land  of  a  third  person,  the  eastern  line 
of  the  land  conveyed  is  the  correct  bound- 
ary line,  as  subsequently  ascertained  by 
the  United  States  government,  between  it 
and  the  land  of  such  thirS  person,  and  not 
the  line  as  understood  to  exist  when  the 
deed  was  given,  if  the  two  lines  are  not 
the  same.  Umbarger  v.  Chaboya,  49  Cal. 
525.  A  call  for  a  line  ascending  a  creek, 
and  then  crossing  the  creek  to  the  end  of 
an  old  wall,  is  not  inconsistent  with  hold- 
ing that  the  call  ascending  the  creek  fol- 
lows the  thread  of  the  stream,  and  the  next 
course  will  be  deemed  to  cross  the  creek 
from  the  thread  of  the  stream  toward  the 
end  of  the  wall.  Freeman  v.  Bellegarde, 
108  Cal.  179;  49  Am.  St.  Rep.  76;  41  Pac. 
289.  Where  the  starting-call  in  a  deed  ia 
fixed,  certain,  and  notorious,  and  there  ia 
a  conflict  between  it  and  other  calls,  the 
latter    must    generally    give    way    to    the 
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former;  but  where  the  suceeediug  calls  are 
as  readily  ascertained,  and  are  as  little 
liable  to  mistake,  they  are  of  equal  dig- 
nity with  the  first,  and  when  they  all  con- 
lliet  with  the  first,  and  agree  with  one 
another,  their  united  testimony  must  con- 
trol. Walsh  V.  Hill,  38  Cal.  481.  In  deter- 
mining the  line  of  a  street,  measurements 
upon  such  street  are  of  more  value  than 
measurements  taken  elsewhere;  and  if 
they,  or  the  places  where  they  were,  can- 
not be  located,  the  boundaries  of  the  street 
as  actually  opened  and  used  should  be  as- 
certained; and  if  such  location  has  been 
generally  acquiesced  in  by  the  public,  by 
lot-owners,  and  by  the  municipality,  in  the 
absence  of  more  certain  evidence  it  will  be 
conclusive.  Oreua  v.  Santa  Barbara,  91 
Cal.  621;  28  Pac.  268.  The  initial  point 
and  base  line  of  a  survey  of  a  town  is  not 
necessarily  controlling  over  other  ascer- 
tained points  in  the  survey  in  ascertaining 
the  actual  location  of  streets  or  blocks;  but 
the  question  whether  such  point  or  line  is 
of  greater  or  less  importance  than  other 
ascertained  points  or  lines  depends  upon 
circumstances,  and  their  proximity  and  re- 
lation to  the  point  to  be  located.  Orena 
v.  Santa  Barbara,  91  Cal.  621;  28  Pac.  268. 
A  patent  is  conclusive  between  the  parties 
and  their  privies,  against  any  collateral 
attack;  but  before  it  concludes  anything 
it  must  be  construed  and  its  meaning  de- 
termined, and  conflicting  calls  therein  are 
to  be  reconciled  upon  the  same  principles 
and  by  the  same  rules  that  govern  the 
construction  of  other  deeds  of  conveyance. 
Miller  v.  Grunsky,  141  Cal.  441;  66  Pac. 
858;  75  Pac.  48.  Where  the  owner  of  a 
Mexican  grant  makes  a  conveyance  of  a 
portion  thereof  before  it  has  been  sur- 
veyed or  patented  by  the  United  States. 
and  in  his  deed  describes  the  part  conveyed 
as  starting  from  the  southeast  corner  of 
the  rancho,  and  running  thence  along  the 
southern  boundary  thereof  one  third  of  its 
distance,  the  southeast  corner  and  south- 
ern boundary  are  to  be  construed  as  the 
corner  and  boundary  to  be  established  by 
the  final  survey  mentioned  in  the  patent 
of  the  United  States,  and  not  as  the  cor- 
ner and  boundary  as  understood  by  all  par- 
ties when  the  deed  was  made,  or  as  fixed 
by  the  juridical  possession.  Maxey  v.  Thur- 
man,  .10  Cal.  321.  Where  the  owner  of  a 
Mexican  grant  makes  a  conveyance  of  a 
part  thereof,  and  in  the  deed  describes  one 
boundary  of  the  land  conveyed  as  running 
parallel  with  the  southern  line  of  the 
rancho,  "according  to  the  survey  of  the 
same  made  by  the  United  States  surveyor- 
general  of  said  state,"  and  at  the  time  the 
deed  is  delivered  no  survey  has  been  made 
and  approved  by  the  surveyor-general,  but 
an  ex()erimental  survey  had  hoon  made  by 
the  deputy  of  the  surveyor-general,  who 
had  the  field-notes  in  his  possession,  but 
^he  grantees  in  the  dee<l  had  no  knowledge 


of  the  experimental  survey,  the  description 
in  the  deed  will  be  held  to  refer  to  the 
final  survey  of  the  rancho,  to  be  there- 
after determined  by  the  United  States  au- 
thorities. Fratt  V.  Toomes,  48  Cal.  28.  A 
line  which,  according  to  the  field-notes,  is 
a  "calculated"  line,  and  was  computed, 
after  running  nearly  five  miles  of  traverse 
over  rough  country,  and  after  crossing  two 
rivers,  by  triangulation,  and  while  run- 
ning the  traverse,  is  not  entitled  to  the 
consideration  which  a  surveyed  line  should 
carry.  Galbraith  v.  Shasta  Iron  Co.,  143 
Cal.  94;  76  Pac.  901. 

Rejection  of  repugnant  description. 
Courts  give  effect  to  every  part  of  the 
description  of  land  in  a  deed  or  patent,  if 
possible;  but  if  this  cannot  be  done,  they 
reject  that  which  is  repugnant  to  the  gen- 
eral intent  of  the  instrument.  More  v. 
Massiui,  37  Cal.  432;  Serrano  v.  Rawson, 
47  Cal.  52;  and  see  Miller  v.  Grunskv,  141 
Cal.  453;  66  Pac.  858;  75  Pac.  48.  Where 
a  deed  recites  two  descriptions  of  the  prop- 
erty conveyed,  one  of  which  sufficiently 
identifies  the  property,  while  the  other  is 
false  in  fact,  the  false  description  shoulil 
be  rejected  as  surplusage.  Reed  v.  Spicer, 
27  Cal.  57;  Wade  v.  Deray,  50  Cal.  376; 
Irving  V.  Cunningham,  66  Cal.  15;  4  Pac. 
766.  Where  the  land  conveyed  is  described 
by  number  or  by  name,  and  also  by  metes 
and  bounds,  and  the  grantor  owns  lands 
answering  to  the  one  and  not  to  the  other, 
the  description  which  applies  to  the  land 
he  owned  will  be  adopted  as  the  true  one, 
and  the  other  discarded  as  false.  Piper  v. 
True,  36  Cal.  606.  In  an  action  to  deter- 
mine an  adverse  claim  to  land,  where  the 
question  arises,  whether  a  certain  portion 
of  land  was  within  the  terms  of  the  deed, 
and  it  is  found,  upon  applying  all  of  the 
descriptive  terms  found  in  the  deed  to  the 
land,  that  some  of  them  ajiply  to  the  land, 
and  that  the  others  do  not,  then,  if  those 
which  do  apply  describe  the  land  with  suffi- 
cient certainty,  the  land  has  passed;  for 
those  which  do  not  apply  may  be  rejected 
as  false.  Reamer  v.  Nesmith,  34  Cai.  624. 
A  judgment  in  ejectment,  which  describes 
the  land  recovered  as  "bounded  on  the 
north  by  the  north  boundary"  of  the  south 
half  of  a  certain  quarter-section,  "on  the 
east  by  the  east  boundary  thereof,  and  on 
the  south  and  west  by  the  fence  of  the 
defendant,  containing  about  10.62  acres." 
is  not  to  he  construed  as  limiting  the  )and 
recovered  to  that  quantity,  and  the  defend- 
ant cannot  remove  his  fence  so  as  to  relin- 
quish the  possession  of  10.62  acres  only: 
the  boundaries  being  fixed  by  ascertained 
monuments,  the  words  "about  10.62  acres" 
may  be  rejected  as  surplusage;  and  the 
])]aintiff  is  entitled  to  the  jiossession  of  all 
the  land  within  the  boundaries  descrilied. 
which  are  paianiount  to  the  estimated 
quantity  of  surface.  Dutra  v.  Pereira,  13.1 
Cal.  320;   67   I'ac.  281.    Where,  in   case  of 
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a  deed  voluntarily  executed  by  the  owner 
of  land,  upon  applying  the  instrument  to 
its   subject-matter   the   description   therein 
is  true  in  part,  but  not  true  in  every  par- 
ticular,  so   much    of   the    description    as   is 
false  will  be  rejected,  and  the  instrument 
will  take  effect  if  a  sufficient  description 
remains  to  ascertain  its  application:  Falsa 
demonstratio    non    nocet,    cum    de    corpore 
constat;  and  evidence  of  res  gestae  will  be 
received   for   the   purpose    of   ascertaining 
the   intention   of   the   parties,   and    giving 
thereto    a    complete    effect    and    operation. 
Bosworth  v.  Danzien,  25   Cal.  296.    Where 
a   declaration   of   homestead   describes   the 
land   by    name   as   a   lot   of    160   acres,   on 
which    the   husband   had    resided   with   his 
family  for  three  years,  which  was  then  un- 
surveyed  public  land  of  the  United  States, 
an   attempted   description   by   legal   subdi- 
visions, which,  after  the  government  sur- 
vey,  was   found   to   be   incorrect,   may   be 
disregarded   as   surplusage,   there   being   a 
sufficient  description  to  identify  the  prem- 
ises.  Estate  of  Geary,  146  Cal.  105;  79  Pae. 
855.     The   fact   that   a  deed   describes   the 
land    conveyed     as    being    the     southeast 
quarter  instead   of   the   southwest   quarter 
of   the   quarter-section   named,   is   not   con- 
trolling: if  the  land  really  intended  to  be 
conveyed  can  be  identified  by  monuments 
actuaily   fixed   upon  the   ground,   then   the 
mistake  as  to  the  subdivision  in  which  it 
is   situated   may   be   rejected   as   falsa   de- 
monstratio.   Helm  V.  Wilson,  76  Cal.  476; 
18   Pac.  604.    Where  three   out  of  four   of 
the   boundary   lines   described  in   a   notice 
of  lis  pendens  filed  in  ejectment  proceed- 
ings are  certain  and  visibly  marked,  while 
the  fourth  is  a  surveyed  line  between  two 
patented    grants,    the    description    is    suffi- 
ciently  certain,  and   a  mistake  in   the   de- 
scription of  the  part  of  the  grant  in  which 
the  land  is  located  will  be  rejected  as  falsa 
demonstratio.    McLean  v.  Baldwin,  136  Cal. 
565;  69  Pac.  259. 

Effect  of  erroneous  description.  An  er- 
roneous statement  in  a  notice  of  location 
of  a  mining  claim,  as  to  the  quarter-section 
in  which  the  claim  is  situated,  does  not  in- 
validate the  notice,  if  the  remaining  por- 
tions of  the  description  identify  the  land. 
Duryea  v.  Boucher,  67  Cal.  141;  7  Pac.  421. 
The  description  of  land  in  a  decree  of  dis- 
tribution is  not  required  to  be  so  specific 
that  the  land  can  be  identified  without  the 
aid  of  extrinsic  evidence;  nor  is  it  ma- 
terial that  the  description  be  false  in  part, 
if  what  remains  is  sufficient  for  the  pur- 
pose of  identification.  Wheeler  v.  Bolton, 
66Cal.  83;4Pac.  981. 

Extrinsic  facts  in  construction  of  deeds. 
The  constriK-tion  put  ujion  a  deed  by  the 
Fubscquont  acts  of  the  parties  thereto,  is 
to  be  considered  in  arriving  at  a  correct 
interpretation  thereof.  Pico  v.  Coleman,  47 
Cal.  65.  The  rule  that,  in  the  construction 
of  deeds,  facts  and  events  which  have  oc- 


curred since  the  deeds  were  executed  can- 
not be  considered,  does  not  exclude  events 
which,  at  the  time  of  the  execution  of  the 
deeds,  the  parties  knew  might  happen. 
Piper  v.  True,  36  Cal.  606.  The  construc- 
tion placed  upon  the  description  in  a  grant, 
as  evidence  by  the  acts  and  conduct  of  the 
grantor  and  his  grantee,  and  the  manner 
in  which  they  exercised  their  respective 
rights  under  their  deeds  for  a  long  period 
of  time  with  relation  to  their  boundary 
line,  may  be  resorted  to  for  the  purpose  of 
ascertaining  the  true  location  of  such  line. 
Truett  v.  Adams,  66  Cal.  218;  5  Pac.  96. 
Where  the  language  of  a  deed  is  explicit 
and  free  from  ambiguity,  extrinsic  facts 
cannot  be  averred  or  proved  to  show  that 
the  intention  of  the  parties  was  different 
from  that  which  the  words  of  the  deed  im- 
port.   Castro  V.  Tennent,  44  Cal.  253. 

Particularity     of    description    required. 
Any    description    will    suffice,    which    shall 
ideiilify   the   land    granted   with   such    cer- 
tainty that  the  specific  parcel  intended  to 
be   granted   can   be   ascertained   either   by 
the   calls  of   the   instrument   as  applied  to 
the  land,  or  by  aid  of  the  descriptive  por- 
tions of   the   grant.   Banks   v.   Moreno,   39 
Cal.  233;  Eea  v.  Haffenden,  116  Cal.  596; 
48  Pac.  716.    It  is  essential  to  the  validity 
of  a  conveyance,  that  the  thing  conveyed 
be  described  so  as  to  be  capable  of  iden- 
tification; but  it  is  not  essential  that  the 
conveyance   itself   contain   such  a  descrip- 
tion  as  to  enable  the  identification  to  be 
made    without    the    aid    of    extrinsic    evi- 
dence.   Stanlev  v.  Green,  12  Cal.  148;  and 
see    Lange    \\    Waters,    156    Cal.    142;    19 
Ann.  Cas.   1207;   103  Pac.  889.    A  descrip- 
tion  of   a   tract   of   land   as   two   hundred 
acres   at   a   certain   embarcadero,   lying  on 
the   south   side  of   the   creek   that   empties 
into   the   bay   at   said   embarcadero,  which 
creek   shall   be   the  northerly   line   of   said 
two  hundred  acres,  and  a  designated  bay 
the  westerly  line,   and  the  said  two  hun- 
dred acres  to  be  in  a  square  form,  is  suffi- 
cient for  the  purpose  of  location,  form  and 
quantitv  being  therein  expressed.    Hall  v. 
Shotweil,   66   Cal.  379;   5   Pac.   683.    A  de- 
scriptive clause  in   a   deed,  "all  lands  and 
real  estate  belonging  to  the  said  party  of 
the  first  part,  wherever  the  same  may  be 
situated,  together,"  etc.,  is  a  sufficient  de- 
scription to  convey  the  lands  mentioned  in 
the  deed,  if  they"  belonged  to  the  grantor. 
Pettigrew    v.    Dobbelaar,    63    Cal.    396.     A 
grant   describing   a   tract   by   reference   to 
the    known    occupation    of    the    grantor    or 
another,  is  sufficient.    Banks  v.  Moreno,  39 
Cal.  2'.'>'P,.    The  description  of  land  in  an  in- 
strument   is,   or   may    be,   sufficient,   if   the 
boundaries    are    known    and    well    defined; 
and    the    name    of    the    county    where    the 
land  is  situated  is  not  essential,  if  the  de- 
scription   is    otherwise    sufficient.     Burnett 
v.    Kullak,    76   Cal.    535;    18    Pac.    401.     A 
description  in  a  deed  is  not  void  for  un- 
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certainty,  merely  because  it  fails  to  set 
out  the  state,  county,  or  city  in  whicli  the 
property  is  situated,  if  without  such  state- 
ment the  property  can  still  be  located  and 
identified.  McCullough  v.  Olds,  108  Cal. 
529;  41  Pac.  420.  A  description  by  metes 
and  bounds  which  would  be  sufficient  in 
an  ordinary  deed  is  sufficient  in  the  peti- 
tion for  the  formation  of  an  irrigation 
district,  and  in  the  order  establishing 
boundaries:  the  same  general  rules  of  con- 
struction apply  in  each  case.  Central  Irri- 
gation District  v.  De  Lappe,  79  Cal.  351; 
21  Pac.  825.  Although  the  United  States 
government  does  not  survey  and  subdivide 
lands  within  a  Mexican  grant,  and  there 
can  be  no  government  section  of  land  not 
established  under  authority  of  the  United 
States,  yet  the  owner  of  a  Mexican  grant 
may  have  the  same  surveyed  and  sub- 
divided in  the  same  way  as  if  the  grant 
were  a  part  of  the  public  domain;  and  where 
this  is  (lone,  the  land  may  be  described  in 
an  instrument  by  the  subdivisions  thus  es- 
tablished, and  it  is  not  essential  that  the 
map  of  such  survey  should  be  referred  to 
specifically  in  such  instrument.  Eea  v. 
Haffenden,  116  Cal.  596;  48  Pac.  716.  The 
description  in  a  notice  of  location  of  a 
mining  claim  is  sufficient,  where  it  desig- 
nates the  number  of  acres  claimed,  and  de- 
fines its  boundaries  on  three  sides.  Duryea 
V.  Boucher,  67  Cal.  141;  4  Pac.  421.  A  deed 
purporting  to  describe  a  specific  tract  of 
land,  which  gives  the  number  of  acres,  and 
<-alls  it  a  parcel  of  a  larger  tract,  but,  in 
the  calls  thereof,  fails  to  describe  the  tract 
intended  to  be  conveyed,  or  any  other  tract, 
does  not  convey  an  undivided  interest  in 
the  larger  tract,  nor  make  the  grantee  a 
tenant  in  common  with  the  grantor  in  the 
larjier  tract.  Grogan  v.  Vache,  45  Cal.  610. 
AVhere  the  call  for  one  of  the  boundaries 
in  a  deed  is  false,  and  must  be  rejected, 
and  without  such  call  the  descrfptiou  will 
fit  equally  well  four  different  parcels  of 
land,  and  the  deed  is  void  for  uncertainty. 
People  V.  Klumpke,  41  Cal.  263.  Quantity, 
of  itself,  is  no  description.  Winans  v. 
Chenev,  55  Cal.  5G7;  and  see  Baldwin  v. 
Temple,  101  Cal.  402;  35  Pac.  lOOS. 

Sufficiency  of  description  by  name.  In 
the  description  of  land  conveyed  by  deed, 
the  designation  of  the  tract  by  a  particular 
name  or  number  is  sufficient;  and  if  it  can 
be  rendered  certain  by  extrinsic  evidence, 
this  is  as  good  a  description  as  one  by 
metes  and  bounds.  Stanley  v.  Green,  12 
<.'al.  148;  and  see  Reynolds  v.  West,  1  Cal. 
322;  Castro  v.  Gill,  5  Cal.  40;  Haley  v. 
Amestoy,  44  Cal.  132;  Phelan  v.  Povoreno, 
74  Cal.  448;  13  Pac.  681;  16  Pac.  241.  A 
description  of  a  mine  by  name,  in  a  claim 
of  lien,  on  which  the  labor  was  performed, 
is  sufficient  to  identify  the  property  to  be 
charged  with  such  lien,  where  the  mine  is 
well  known  by  such  name.  Tredinnick  v. 
Bed  Cloud  Consol.  Mining  Co.,  72  Cal.  78; 


13  Pac.  152.  The  description  of  a  tract  of 
land  by  name  is  sufficient:  it  is  presumed 
that  the  tract,  and  the  extent  of  its  bound- 
aries, is  well  known  by  the  name.  People 
V.  Leet,  23  Cal.  161;  Banks  v.  Moreno,  39 
Cal.  233;  Castro  v.  Tennent,  44  Cal.  253; 
McKeon  v.  Millard,  47  Cal.  581;  Bates  v. 
Howard,  105  Cal.  173;  38  Pac.  715.  The 
fact  that  the  Spanish  name  of  a  tract  of 
land  can  be  so  translated  into  English  as 
to  have  no  meaning,  does  not  alter  or 
affect  the  potency  of  such  name  as  a  name 
descriptive  of  a  place.  Castro  v.  Gill,  5 
Cal.  40.  A  rancho  made  up  of  several 
Mexican  grants  may  acquire  a  name,  and 
pass  by  a  deed  under  the  same.  Vejar  v. 
Mound  City  Land  etc.  Ass'n,  97  Cal.  659; 
32  Pac.  713.  Where  a  tract  of  land  ia 
known  and  designated  by  a  general  name, 
a  grant  describing  the  land  by  such  name 
passes  the  entire  tract;  and,  on  the  same 
principle,  where  a  grant  by  metes  and 
bounds  excepts  from  the  operation  thereof 
a  tract  designated  by  a  general  name,  by 
which  it  is  known,  the  tract  so  designated 
does  not  pass  by  the  grant.  Truett  v. 
Adams,  66  Cal.  218;  5  Pac.  96.  Where,  in 
an  action  to  determine  conflicting  claims 
to  water,  the  ditch  is  described  both  in  the 
complaint  and  the  deed  by  the  same  de- 
scriptive name,  and  the  general  particulars 
as  to  its  head  and  course  are  substantially 
the  same,  and  there  is  abundant  evidence 
that  the  ditch  is  generally  known  and 
spoken  of  by  such  descriptive  name,  and 
there  is  no  evidence  that  any  ditch  in  the 
county  has  the  same  name,  defects  in  other 
parts  of  the  description  may  be  disre- 
garded, and  the  property  described  in  the 
deed  is  sufficiently  identified  as  being  the 
same  property  described  in  the  complaint. 
Murray  v.  Tulare  Irrigation  Co.,  120  Cal. 
311;  49  Pac.  563;  52  Pac.  586. 

Description  by  reference  to  other  docu- 
ments or  maps.  Where  one  deed  refers  to 
another  for  a  description  of  the  granted 
jiremises,  the  deed  referred  to  becomes  a 
part  of  the  other;  and  the  description  con- 
tained in  it  is  regarded  as  of  the  same 
effect  as  if  copied  into  the  deed  itself. 
Vance  v.  Fore,  24  Cal.  435;  and  see  Banks 
v.  Moreno,  39  Cal.  233.  Where  a  tract  of 
land,  comprising  a  subdivision  according 
to  the  United  States  survey,  is  conveyed 
by  deed,  and  described  in  the  deed  only  by 
the  name  of  the  township  or  subdivision  of 
the  township,  the  line  of  survey  made  by 
the  United  States,  and  the  monuments  then 
placed,  are  considered  as  referred  to  on  the 
face  of  the  deed.  Powers  v.  Jackson,  50 
Cal.  429.  Where,  in  a  conveyance  of  prop- 
erty, a  sufficient  reference  is  made  to  an- 
other deed  for  a  particular  description  of 
such  property,  the  description  in  the  deed 
given  is  not  vitiated  by  the  fact  that  the 
deed  referred  to  is  falsely  stated  to  be  re- 
corded in  the  county  where  the  property 
lies.    Saunders   v.   Schmaelzle,   49   Cal.   59. 
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A  judgment  of  foreclosure,  which  describes 
the  mortgaged  premises  as  a  tract  of  land 
described  by  metes  and  bounds,  with  the 
exception   of  such  portions   thereof  as  are 
described  in  certain  conveyances  on  record 
in  the  county  recorder's  office,  and  to  which 
specific  reference  is  made  for  a  further  de- 
scription, is  not  void  for  uncertainty,  and 
cannot    be    collaterally    attacked;    and    a 
sheriff's  deed,  founded  thereon,  containing 
the  same  description,  is   sufficient  to  pass 
the   title   of  the   mortgagor.    Sepulveda  v. 
Baugh,  74  Cal.  468;.  5  Am.  St.  Rep.  455;  16 
Pac.   223,   overruling   Crosby   v.   Dowd,   61 
Cal.  557,  in  which,  however,  the  only   de- 
scription in  the  complaint  or  decree  was  a 
reference  to  three  deeds  in  the  recorder's 
office.     Where  land  distributed  to  the  heirs 
of  a   deceased   person   is   described   in   the 
decree   of   distribution   as   the  whole   of   a 
certain   ranch,   and  as  being  the  property 
conveyed  by  a  certain  recorded   deed,  re- 
ferring to  the  book  and  pages  of  the  rec- 
ord,  such  decree   sufficiently   describes  the 
property     distributed,    notwithstanding    a 
mistake,  in  the  decree,  in  the  designation 
of  two  of  the  courses;   and  the  erroneous 
courses,  being  apparent  on  their  face  when 
applied   to   the   land,   and    the    description 
being   perfect   without    them,    will    be    re- 
jected as  surplusage.   Bates  v.  Howard,  105 
Cal.  173;  38  Pac.  715.     Although  the  par- 
ties to  a  deed  may  describe  the  property 
therein  conveyed  by  a  reference  therein  to 
another  deed  or  to  a  map,  yet  the  deed,  and 
the  instrument  referred  to,  when  taken  to- 
gether, must  be  as  certain  in  respect  to  the 
description    as   a    description    in   the    deed 
itself.    Caldwell  v.  Center,  30  Cal.  539;  89 
Am.  Dec.  131;  and  see  McCullough  v.  Olds, 
108  Cal.  529;   41  Pac.  420.     Where  a  map 
or   other  paper   is  referred   to   in   a   judg- 
ment as  a  material  part  thereof,  it  should 
be  identified  by  such  judgment  and  made 
a  part  thereof:  it  should  not  be  referred  to 
as  a  paper  recorded  elsewhere.    Emeric  v. 
Alvarado,  64  Cal.  529;  2  Pac.  418.     A  deed 
describing  the  property  conveyed  by  refer- 
ence to  a  certain  map  named,  and  to  cer- 
tain numbered  lots  in  such  map,  sufficiently 
describes  the  lots  conveyed,  if  there  is  such 
a  map   as  that  referred  to.    Pettigrew   v. 
Dobbelaar,  63  Cal.  396.     Where  a  tract  of 
land   has   been   subdivided   into   blocks   or 
lots,  and  a  map  thereof  made,  on  which  the 
blocks  or  lots  are  designated  by  numbers, 
a   description   of   the   blocks   or   lots,  in   a 
deed,    by    the    numbers    so    designated,    is 
sufficient,   provided    the   map   cau   be   pro- 
duced and  identified.    McCullough  v.  Olds, 
108  Cal.  529;   41  Pac.  420.     Where  a  map 
or  plan  of  a  tract  of  laud,  with  lines  drawn 
upon  it  marking  its  boundaries,  and   with 
the   natural   objects   upon   its   surface   laid 
down,  is  referred  to  in  a  deed  as  contain- 
ing a  description   of  the  premises  therein 
conveved,   this   map   or   plan   is   to   be   re- 
garded  as   giving   the    true    description    of 


the  land  conveyed,  as  much  as  if  it  were 
expressly  recited  and  marked  down  in  the 
deed   itself.    Vance   v.   Fore,  24   Cal.   43o; 
and  see  Wise  v.  Burton,  73  Cal.  166,  171; 
14   Pac.  678.     A   deed  specifically   describ- 
ing the  property  conveyed  as  certain  num- 
be'red    lots    on   a    designated    map,    carries 
only  the  land   delineated  on  such  map  as 
included    within    the    boundaries    of    such 
lots:   land  adjoining  such  lots,  which  once 
formed  part  of  a  highway,  but  which  had 
been  vacated   as  such  at  the  time  of  the 
execution   of   the   deed,   does   not   pass   by 
the  conveyance.    Sanchez  v.   Grace  M.  E. 
Church,  li4  Cal.  295;   46  Pac.  2.     A  sher- 
iff's deed,  which  describes  the  property  in- 
tended to  be  conveyed,  solely  by  a  general 
reference   to    a   non-official   map,   must,   in 
order  to  be  operative,  clearly  identify  the 
particular  map  referred  to;  and  when  the 
reference  contained  in  the  deed  is  equally 
applicable  to  two  different  maps,  such  deed 
is    void    for    uncertainty.     Cadwalader    v. 
Nash,   73   Cal.  43;    14  Pac.  385.     Where   a 
deed  referred  to  another  deed,  previously 
made,   for    a    description    of    the   premises 
conveyed,   and   also   to   a  map,   previously 
made,  for  a  description  of  the  same  prem- 
ises,  and   the    description   in   the   deed   re- 
ferred to  did  not  fix  any  monument  at  the 
initial    point    which    could    be    determined 
with  accuracy,  and  the  end  of  the  line  run- 
ning from  the  initial  point  terminated  at 
"the  base  of  the  mountain,"  and  then,  turn- 
ing  down   at   right   angles,   was  to   follow 
"down"  the  base  of  the  mountain,  and  the 
character    of    the    country   was    such    that 
witnesses  might  differ  as  to  the  locatiou  of 
these  lines,  and  the  map  referred  to  repre- 
sented all  the  natural  and  artificial  objects 
found    upon    the    land,    such    as    streams, 
buildings,   and  roads,  and  there  is  a  con- 
flict   between    the    verbal    description    as 
found  in  the   deed  and  the  boundaries  as 
laid  down  on  the  map,  the  des.-ription  pre- 
sented by  the  map  must  be  adopted  as  the 
one    most    stable,    and    least    likely    to    be 
affected  with  mistakes.    Vance  v.  Fore,  -4 
Cal.  435. 

Effect  of  false  caU  in  description. 
Neither  an  assessment  for  taxes  nor  a  tax 
deed  is  necessarily  void  because,  in  de- 
scribing the  land  assessed,  a  false  call  has 
been  inserted  in  the  description  in  the 
assessment-roll  or  tax  deed,  unless  such 
falsity  might  probably  mislead  the  owner 
and  prevent  him  from  ascertainuig  that  hi* 
land  had  been  assessed.  Bosworth  v.  Dan- 
zien  25  Cal.  296;  Central  Irrigation  Dis- 
trict V.  De  Lappe,  79  Cal.  351;  21  Pac.  825. 
Where,  from  the  description  in  a  deed,  tak- 
iu'^  into  consideration  all  its  calls,  it  is 
possible,  bv  rejecting  calls  that  are  ap- 
parently false,  to  ascertain  its  application 
to  a  particular  tract  of  land  as  embraced 
within  the  description,  the  false  call  will 
be  rejected  and  the  deed  sustained.  Hall 
V.  Bartlett,  158  Cal.  638;  112  Pac.  176. 
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Reformation  of  description.  False  calls 
may  be  rejected,  and  lines  supplied  by  in- 
tendment, in  the  description  of  the  bound- 
aries of  a  municipal  corporation:  a  call 
for  two  hundred  feet  may  be  rejected,  and 
one  for  two  thousand  feet  substituted,  and 
a  call  for  five  hundred  and  forty  feet  may 
be  rejected,  and  one  for  five  thousand  four 
hundred  feet  substituted,  where  necessary 
to  close  the  description,  and  there  are 
calls  for  monuments  which  will  control  the 
statement  of  distance.  Central  Irrigation 
District  V.  De  Lappe,  79  Cal.  351;  21  Pac. 
825.  A  line  in  a  survey,  which  has  evi- 
dently been  omitted,  will  be  suj^plied  by 
intendment,  rather  than  that  the  obvious 
intent  of  the  grantor  shall  be  frustrated. 
Serrano  v.  Rawson,  47  Cal.  52. 

Method  of  surveying  public  lands.  Where 
the  half-section  corner  on  each  line  of  a 
section  are  definitely  located,  the  half-sec- 
tion line  must  be  drawn  from  one  corner 
to  the  other,  regardless  of  its  variation 
from  the  due  east  and  west  course.  Gordon 
v.  Booker,  97  Cal.  586;  32  Pac.  593.  In  as- 
certaining the  initial  point  of  the  survey 
of  a  tract  of  land  from  the  field-notes  when 
there  is  no  monument  to  indicate  it,  the 
monuments,  courses,  and  distances  of  the 
other  points  and  lines  of  the  survey  are 
better  and  surer  guides  than  the  mere  dis- 
tance of  the  initial  point  from  the  south- 
east corner  of  a  government  township. 
Alviso  v.  Vallestero,  52  Cal.  500.  In  locat- 
ing the  line  of  a  government  half-section, 
a  survey  from  a  remote  corner  of  another 
section,  by  courses  and  distances,  is  more 
liable  to  error  than  a  survey  by  courses 
and  distances  from  the  nearest  established 
corner  of  the  same  section.  Gordon  v. 
Booker,  97  Cal.  586;  32  Pac.  593.  Where 
the  original  survey  of  a  section  shows  that 
the  section  and  quarter-sections  were  full, 
and  only  the  monuments  S.xing  the  eastern 
line  of  the  section  are  found,  it  is  error  for 
a  county  surveyor  to  attempt  to  start  from 
a  corner  in  another  township,  and  as- 
sume that  certain  fences  had  been  located 
on  section  and  quarter-section  lines:  the 
proper  mode  is  to  start  from  the  northeast 
and  southeast  corners  of  the  section,  and 
survey  the  section  and  quarter-sections  by 
courses  and  distances,  so  as  to  make  them 
full.  O'Hara  v.  O'Brien,  107  Cal.  309;  40 
Pac.  423.  Because  townships  are  subdi- 
vided by  commencing  at  the  south  and 
east  sides,  it  does  not  follow  that  points 
to  the  south  are  more  reliable  than  those 
on  the  north  in  relocating  a  government 
survey:  a  survey  by  courses  and  distances 
from  the  nearest  established  corner  is  least 
liable  to  error.  Gordon  v.  Booker,  97  Cal. 
.586;  32  Pac.  593.  In  establishing  a  dis- 
puted section  corner,  objects  intended  to 
Avitness  the  corner,  which  are  referred  to 
in  the  notes  of  the  original  survey  as  being 
nearest  the  corner,  are,  when  satisfac- 
toril}-   established,  stronger  evidence   than 


objects  more  remote  can  be.  Reynier  v. 
Elton,  133  Cal.  304;  65  Pac.  743;  and  see 
Hellman  v.  Los  Angeles,  125  Cal.  383;  58 
Pac.  10.  Where  the  description  in  a  deed 
calls  for  a  legal  subdivision  of  a  section 
of  surveyed  land,  the  four  corners  of  which 
are  established  with  reasonable  certainty, 
but  the  quarter-section  corners  are  lost, 
and  the  section  exceeds  640  acres,  the  di- 
vision lines  of  the  fractions  of  the  section 
are  to  be  determined  by  a  pro  rata  division 
of  the  lines  of  the  section  as  they  appear 
upon  the  ground.  Eshleman  v.  Malter,  101 
Cal.  233;  35  Pac.  860.  Where  the  bound- 
ary lines  of  a  tract  of  land  are  described 
in  a  survey  as  commencing  at  a  marked 
post,  and  running  thence  west  a  specified 
distance  to  a  second  marked  post,  thence 
south  another  specified  distance  to  the 
corner  of  four  sections,  and  there  is  no  dis- 
pute either  as  to  the  location  of  the  first 
marked  post,  or  the  termination  of  the 
west  line  of  the  tract  at  the  point  where 
the  four  sections  corner,  but  the  second 
marked  post  is  destroyed,  it  should  be  lo- 
cated by  running  west  the  specified  dis- 
tance from  the  first  marked  post,  and  not 
by  running  north  the  specified  distance 
from  the  corner  of  the  four  sections  men- 
tioned. Blackburn  v.  Nelson,  100  Cal.  336; 
34  Pac.  775. 

Effect  of  government  surveys.  The  sec- 
tion lines  of  public  lands  of  the  United 
States  are  not  ascertained  by  the  survey, 
but  they  are  created.  Robinson  v.  Forrest, 
29  Cal.  317;  Hughes  v.  Wheeler,  76  Cal. 
230;  18  Pac.  386.  The  stake  put  into  the 
ground  by  the  United  States  surveyor  to 
mark  a  section  corner  of  a  township  be- 
comes the  true  corner  of  the  section  line. 
Hughes  v.  Wheeler,  76  Cal.  230;  18  Pac. 
386.  Even  after  a  principal  meridian  and 
a  base  line  have  been  established,  and  the 
exterior  lines  of  the  townships  have  been 
surveyed,  neither  the  sections  nor  their 
subdivisions  can  be  said  to  have  any  exist- 
ence until  the  township  is  subdivided  into 
sections  and  quarter-sections  by  an  ap- 
proved survey;  the  lines  are  not  ascer- 
tained by  the  survey,  but  they  are  created. 
Robinson  v.  Forrest,  29  Cal.  317.  There 
can  be  no  township  on  the  public  lands  of 
the  United  States,  except  such  as  has  been 
actually  surveyed  and  marked.  Powers  v. 
Jackson,  50  Cal.  429.  The  location  of  a 
township  upon  the  public  land  of  the 
United  States  is  where  the  government 
surveyor  has  actually  lined  it  out,  and  is 
to  be  determined  by  the  monuments  placed 
by  him  in  the  field.  Harrington  v.  Boeh- 
mer,  134  Cal.  196;  66  Pac.  214.  The  laws 
of  the  United  States  do  not,  in  terms, 
provide  for  the  location  of  quarter-section 
stakes,  or  for  the  survey  of  the  interior 
lines  of  the  sections,  but,  under  instruc- 
tions from  the  land  department,  it  may  bo 
done,  and  in  fact  is  most  usually  done;  and 
when  the  provisions  of  the  statute  and  the 
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instructions  of  the  land  department  are 
fulfilled,  the  lines  of  the  subdivisions,  as 
well  as  of  the  sections,  are  established  by 
law.  Chapman  v.  Polaek,  70  Cal.  487;  11 
Pac.  764;  and  see  Hughes  v.  Wheeler,  76 
Cal.  230;  18  Pac.  386. 

Conclusiveuess  of  government  grants  and 
surveys.  The  correctness  of  the  bound- 
aries of  public  lands,  as  shown  by  the  gov- 
ernment plat  and  survey  under  which  sales 
have  been  made,  cannot  be  questioned; 
and  where  the  i>lat  shows  that  the  lot  is 
to  be  bounded  by  a  river,  the  margin  of 
the  river,  and  not  the  meander  lines  run  b}' 
the  surveyor,  must  control  in  determining 
what  amount  of  land  a  grantee  takes  under 
his  grant:  the  meander  lines  cannot  limit 
the  grant  in  the  patent.  See  Hendricks  v. 
Feather  River  Canal  Co.,  138  Cal.  423;  71 
Pac.  496.  Where  juridical  possession  was 
given  by  the  Mexican  government  of  a 
tract  granted  by  it,  the  only  lands  granted 
are  those  within  the  natural  boundaries 
fixed  by  the  juridical  possession:  the  disefio 
is  merged  in  the  act  of  juridical  possession, 
for  all  purposes  connected  with  the  grant, 
and  ceases  thereafter  to  have  any  function 
in  determining  the  land  that  was  granted. 
Foss  V.  Hinkell,  91  Cal.  194;  2.3  Pac.  762; 
27  Pac.  644.  Where  an  inchoate  grant  was 
made  b}'  the  Mexican  government,  of  a 
caiiada  named,  which  cauada  was  bounded 
by  a  range  of  hills,  and  the  United  States 
government  confirmed  the  grant,  and,  in 
surveying  the  same,  fixed  its  boundary  at 
the  foot  of  the  range  of  hills,  leaving  out 
their  slope,  and  the  grjftitees,  who  were 
parties  to  tlie  act  of  confirmation,  made  no 
objection  to  this  survey,  they  and  their 
privies  are  bound  by  this  action  of  the  gov- 
ernment, and  it  is  conclusive.  Arguello  v. 
Greer,  26  Cal.  615.  Where  the  claimant  of 
a  Mexican  grant,  which  gives  a  perfect 
title,  presents  the  same  to  the  board  of 
land  commissioners  for  confirmation,  under 
the  aot  of  Congress  of  1851,  and  it  is  con- 
firmed and  surveyed,  and  the  survey  is  ap- 
proved and  a  patent  issued,  but,  by  the 
survey,  a  portion  of  the  land  included 
within  the  juridical  measurement  of  the 
Mexican  authorities  is  excluded,  the  claim- 
ant is  estopped  from  afterwards  asserting 
title  to  the  land  not  included  in  the  United 
States  survey.  Cassidy  v.  Carr,  48  Cal. 
339.  The  decree  of  confirmation  of  a 
Mexican  grant  is  a  finality  as  to  the  bound- 
aries which  it  specifies;  and  though  a  sub- 
sequent survey  is  neeessarj'  to  delineate 
the  natural  boundaries  upon  the  surface  of 
the  earth  with  relation  to  the  sectional 
lines  of  the  government  surveys  before  the 
l)atent  can  issue,  the  issuance  of  the  pat- 
ent is  the  authentic  record  that  those 
lines,  thus  delineated,  were  the  correct 
boundaries  of  the  grant  as  made  by  the 
Mexican  government.  Foss  v.  Hinkell,  91 
Cal.  194;  25  Pac.  762;  27  Pac.  644.  A  sur- 
vey of  public  land,  ma.de  many  years  after 


a  patent  has  issued  to  certain  lands  under 
a  prior  survey,  confirming  a  Mexican  grant, 
is  entitled  to  but  little  consideration,  and 
cannot  disturb  or  damage  the  boundary 
lines  of  the  lands  which  have  gone  into  the 
patent,  and  which  are  conclusive  between 
the  holder  under  the  patent  and  the  United 
States  government.  Adair  v.  White,  83 
Cal.  313;  24  Pac.  663.  The  act  of  juridical 
possession,  the  decree  of  confirmation,  in 
which  the  land  confirmed  is  specifically  de- 
scribed, and  the  patent  issued  thereon,  de- 
scribing the  same  land,  are  conclusive 
evidence  to  determine  the  exterior  bound- 
aries of  a  Mexican  grant;  and  no  subse- 
quent survey,  nor  the  evidence  of  any  sur- 
veyor, is  competent  to  defeat  the  effect  of 
such  evidence,  or  to  show  that  the  diseno, 
or  a  rejected  survey  for  a  patent,  had 
different  limits.  Foss  v.  Hinkell,  91  Cal. 
194;  25  Pac.  762;  27  Pac.  644.  When  the 
limits  of  a  Mexican  grant  are  established 
by  the  United  States  government,  the  lines 
of  the  juridical  possession  must  yield  to 
the  established  lines.  Younger  v.  Pagles, 
60  Cal.  517.  The  south  and  west  boundary 
lines  of  the  south  half  of  the  southwest 
quarter  of  section  31  of  a  township  sur- 
veyed by  the  United  States,  are  coincident 
with  the  south  and  west  lines  of  such 
township;  and  evidence  tending  to  prove 
the  southwest  corner  of  the  township  by 
locating  the  corner-post  as  fixed  by  the 
United  States  surveyor  is  not  overcome  by 
testimony  that,  according  to  the  field-notes 
of  a  subsequent  survey  of  the  section,  the 
])ost  should  have  been  placed  elsewhere. 
Harkins  v.  Nelson,  53  Cal.  316.  Where 
there  is  an  inconsistency  between  the  loca- 
tion of  a  rancho  according  to  the  Federal 
]dat  of  a  township,  and  according  to  the 
distance  of  the  call  for  the  boundary  of 
the  rancho  in  a  swamp-land  patent,  but  the 
patent  refers  to  a  survey  made  by  the  state 
officials,  which  survey  shows  the  rancho 
where  the  call  in  the  patent  places  it,  the 
survey  controls.  Miller  v.  Grunskv,  141 
Cal.  441 ;  66  Pac.  858 ;  75  Pac.  48. 

Conflicting  government  surveys.  Where 
there  is  a  conflict  between  the  surveyed 
exterior  boundaries  of  a  Mexican  grant 
and  a  subsequent  government  survey,  the 
grant  survev  must  prevail.  Blackburn  v. 
Nelson,  lOO"  Cal.  336;  34  Pac.  775.  A 
United  States  patent  of  a  confirmed  Mexi- 
can grant  is  binding  upon  one  claiming 
title  under  it,  as  to  the  description  of  the 
land  patented,  and  is  the  only  evidence  of 
the  extent  of  the  grant  permissible  in  an 
action  of  ejectment;  and  where  the  bound- 
aries fixed  by  the  approved  survey  upon 
which  the  patent  is  based  are  different 
from  those  recited  in  the  decree  of  con- 
firmation, the  patent  controls,  although  the 
survey  does  not  contain  all  the  laid  em- 
braced in  the  decree  of  confirmation.  De 
Guyer  v.  Banning,  91  Cal.  400;  27  Pac.  761. 
Where  there  is  a  discrepancy  between  the 
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field-notes  and  the  plat  of  the  government 
survey,  the  plat  must  give  way  lO  the 
field-notes.  Harrington  v.  Boehmer,  134 
Cal.  196;  66  Pac,  214. 

Resurveys  by  government.  Where  there 
is  a  discrepancy  between  the  field-notes 
and  the  plat  of  a  government  survey,  the 
land  department  may  properly  correct  the 
plat  so  as  to  conform  to  the  field-notes,  and 
the  plat,  as  thus  corrected,  supersedes  the 
original.  Harrington  v.  Boehmer,  134  Cal. 
196;  66  Pac.  214.  In  retracinp;  the  lines  of 
a  United  States  survey  of  public  lands,  the 
rule  as  to  restoring  lost  corners  by  putting 
them  at  an  equal  distance  between  known 
corners  has  no  application  if  the  line  can 
be  retraced  as  it  was  established  in  the 
field:  the  field-notes  should  be  taken,  and, 
from  the  courses  and  distances,  natural 
monuments  or  objects,  and  bearing  trees, 
described  therein,  the  surveyor  should  en- 
deavor to  fix  the  line  precisely  as  called 
for,  and  to  retrace  the  steps  of  the  sur- 
veyor who  made  the  orisrinal  survey,  with- 
out regard  to  the  equality  of  subdivisions 
in  acres;  and  if  the  line  can  be  thus 
located,  it  must  control.  Yolo  County  v. 
Nolan,  144  Cal.  445;*77  Pac.  1006.  Where 
the  owner  of  a  Mexican  sobrante  grant, 
which  had  been  confirmed  by  the  board  of 
land  commissioners  and  the  district  court, 
and  surveyed  by  direction  of  the  United 
States  surveyor-general,  but  which  survey 
had  not  been  confirmed,  and  was  liable  to 
be  set  aside  and  the  grant  again  located  by 
another  survey  upon  different  land,  con- 
veyed the  same  by  name,  and  in  the  descrip- 
tion referred  to  the  decree  of  the  district 
court  and  the  survey,  and  specified  the 
number  of  acres  contained  in  the  tract,  but 
saving  and  excepting  therefrom  a  certain 
piece  of  land,  and  afterwards  a  new  sur- 
vey was  made  and  confirmed  by  the  dis- 
trict court,  which  located  the  grant  upon 
entirely  different  land,  and  which  did  not 
include  the  land  reserved  in  the  deed,  it 
was  held  that  the  title  of  the  grantor  to 
the  grant  as  finally  surveyed  had  passed. 
Piper  V.  True,  36  Cal.  606. 

Survey  and  monuments  referred  to  in 
deed.  In  case  of  a  conveyance  of  land, 
described  only  as  being  a  township  or  sub- 
division of  a  township,  the  actual  survey 
and  monuments  of  the  United  States  sur- 
veyor are  referred  to  on  the  face  of  the 
deed,  since  there  is  and  can  be  no  "town- 
ship" on  the  public  lands  of  the  United 
States,  except  such  as  has  been  thus  actu- 
ally surveyed  and  marked.  Powers  v.  Jack- 
pon,  oO  Cal.  429. 

Possession  of  mlsdescribed  lot  by  vendee 
notice  of  his  equitable  title.  Where  the 
vendor  places  the  vendee  in  possession  of 
a  town  lot,  having  lasting  and  valuable 
improvements  thereon,  under  a  deed  which 
so  misdescribed  the  lot  as  not  to  pass  the 
legal  title,  the  vendee  acquires  an  equitable 
title  to  the  property  thus  delivered  to  him; 


and  his  possession  and  occupation  are  suffi- 
cient notice  to  subsequent  purchasers  from 
the  heirs  of  the  vendor,  of  the  title  held  by 
the  vendee.   Lestrade  v.  Barth,  19  Cal.  660. 

Location  of  disputed  boundary  ascer- 
tained how.  The  application  of  a  gradu- 
ated scale  to  an  oiEcial  map,  the  surveys 
of  which  are  accurately  made  on  a  desig- 
nated scale,  is  allowable  and  proper  for  the 
purpose  of  determining  the  location  of  a 
disputed  boundary  line.  Wise  v.  Burton,  73 
Cal.  166;  14  Pac.  678. 

Adjoining  owner,  who  is.  A  contract  of 
purchase  and  conveyance  to  a  possessor  of 
land,  from  one  who  is  the  presumptive 
owner  thereof,  under  a  decree  of  partition 
determining  title  in  his  favor,  is,  together 
with  such  decree,  admissible  to  show  the 
extent  and  nature  of  his  claim,  and  to  con- 
stitute him  an  adjoining  owner,  within  the 
meaning  of  the  authorities  upon  agreed 
boundary  lines.  Silvarer  v.  Hansen,  77  Cal. 
579;  20  Pac.  136. 

Adverse  possession  by  adjoining  ofrner. 
Where  one  of  two  adjoining  lot-owners 
erects  a  division-fence  upon  adjoining  land, 
and  includes  a  strip  thereof  within  hia  in- 
closure,  he  acquires  title  to  such  strip  by 
maintaining  adverse  possession  thereof  for 
the  requisite  period  of  time  to  establish 
title  thereto  by  adverse  possession.  Lucas 
V.  Provines,  130  Cal.  270;  62  Pac.  509. 

Adjoining  owners  may  adjust  division 
line.  Where  the  lines  of  two  adjoining 
owners  overlap,  and  the  conflict  is  one 
which  cannot  be  determined  without  judi- 
cial investigation,  the  parties  may  adjust 
the  boundaries  between  themselves:  it  is 
not  necessary  that  there  shall  be  an  actual 
dispute  as  a  basis  for  an  agreed  boundary 
line.  Silvarer  v.  Hansen,  77  Cal.  579;  20 
Pac.  136.  Parties  whose  rights  to  real 
property  may  be  perfect,  and  the  bound- 
aries of  which  may  be  susceptible  of  cer- 
tain and  precise  ascertainment,  may,  by 
their  acts,  conclude  themselves  by  es- 
tablishing other  and  different  boundaries. 
Sneed  v.  Osborn,  25  Cal.  619. 

Division-fence  not  boundary,  unless 
agreed  upon.  A  division-fence  erected  by 
one  of  the  coterminous  owners  in  such  a 
manner  as  to  include  part  of  the  land  of 
the  other,  will  not  be  considered  as  the  es- 
tablished boundary  line,  unless  the  site  of 
the  fence  was  fixed  and  agreed  upon  by  the 
respective  owners  of  the  adjoining  land  as 
their  boundary  line.  White  v.  Spreckels, 
75  Cal.  610;  17'Pac.  715. 

Effect  of  acquiescence  in  division  line. 
Where  coterminous  owners,  by  running  and 
marking  a  division  line  upon  the  land 
identify  a  call  which,  from  the  language  of 
the  deed,  is  left  in  uncertainty,  acqui- 
escence will  add  nothing  to  the  conclusive- 
ness of  the  location  of  the  line,  while  such 
acquiescence  would  probably  be  necessary 
to    give    validity    to    a    line    not    located 
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accordiDg  to  the  calls  of  the  deed.  Has- 
tings V.  Stark,  36  Cal.  122.  A  division  line, 
when  established  by  oral  agreement,  at- 
taches itself  to  ihe  deeds  of  the  respective 
parties,  and  simply  defines  the  lands  de- 
scribed in  each  deed;  if  more  land  is  given 
to  one  than  the  calls  of  his  deed  actually 
require,  he  holds  the  excess  by  the  same 
tenure  that  he  holds  the  main  body  of  his 
lands.  Young  v.  Blakemau,  153  Cal.  477; 
95  Pac.  888;  Price  v.  Eeyes,  161  Cal.  484; 
119  Pac.  893.  A  party  holding  land  de- 
pendent upon  a  division  line  established 
between  contiguous  owners,  by  their  acqui- 
escence, for  the  time  prescribed  by  the 
statute  of  limitations  as  a  bar  to  an  ac- 
tion for  the  recovery  of  real  property, 
holds  it  by  a  legal  and  not  by  an  equitable 
title:  the  division  line,  when  thus  estab- 
lished, attaches  itself  to  the  deeds  of  the 
respective  parties,  and  simply  defines,  not 
adding  to,  the  lands  described  in  each  deed, 
in  accordance  with  the  understanding  of 
the  parties,  who  are  presumed  to  know  best 
their  lands;  and  if,  by  a  mistake  of  the 
parties,  one  deed  is,  in  that  manner,  made 
to  include  more  than  the  calls  of  the  deed 
would  actually  require,  the  grantee  of  the 
deed  holds  the  excess  by  the  same  tenure 
that  he  holds  the  main  body  of  his  lands. 
Sneed  v.  Osborn,  25  Cal.  619. 

Who  bound  by  agreed  division  line. 
Where  coterminous  owners  agree  as  to  a 
division  line  between  them,  in  which  they 
acquiesce  and  under  which  they  occupy  for 
a  period  equal  to  that  fixed  by  the  statute 
of  limitations,  the  line  thus  established  is 
binding  upon  them,  and  those  holding  under 
them  or  either  of  them,  without  reference 
to  the  existence  of  any  dispute  as  to  the 
true  line.  Helm  v.  Wilson,  76  Cal.  476;  18 
Pac.  604.  When  the  boundary  between  ad- 
joining owners  is  conilieting,  uncertain, 
and  indefinite,  and  a  boundary  is  agreed 
upon  between  them,  and  a  partition-fence 
is  erected  and  maintained  thereon,  such 
agreement  is  valid,  and  a  purchaser  from 
one  of  the  adjoining  owners,  with  notice  of 
such  agreed  boundarv,  is  bound  thereby. 
Silvarer  v.  Hansen,  77  Cal.  579;  20  Pac. 
136.  The  purchaser  from  one  of  two  ad- 
joining owners,  who  have  agreed  to  estab- 
lish and  erect  a  partition-fence  between 
their  respective  lots,  who  has  no  notice  of 
such  agreement,  except  the  existence  of  the 
fence  and  the  other  owner's  possession  up 
to  such  fence,  is  bound  by  the  agreement 
of  his  grantor.  Moyle  v.  Connolly,  50  Cal. 
295.  Where  coterminous  proprietors  of 
land,  in  good  faith,  agree  upon  and  fix  and 
establish  a  boundary  line  between  their 
respective  tracts  of  land,  in  which  they 
acquiesce  and  under  which  they  occupy  for 
a  period  of  time  longer  than  that  pre- 
scribed by  the  statute  of  limitations,  the 
rights  of  a  subsequent  grantee  of  any  one 
of  the  parties,  who  acquires  title  to  the 
land  as  bounded  by  the  line  established, 


cannot  be  called  in  question  by  the  other. 
Cooper  V.  Vierra,  59  Cal.  282;  White  v. 
Sprerkles,  75  Cal.  610;  17  Pac.  715;  Helm 
v.  Wilson,  76  Cal.  476;  18  Pac.  604.  Where 
the  owner  of  a  tract  of  land  conveys  a 
mile  squr.re  of  the  same  to  one  party,  'with 
a  description  thereof  in  the  deed,  so  un- 
certain that  the  boundaries  cannot  be 
determined  with  precision,  and  soon  after- 
wards sells  to  another  party  the  same  quan- 
tify, bounded  on  the  north  by  the  first 
tract,  an  agreement  fixing  the  fines  of  the 
first  tract  sold,  made  after  the  second 
sale,  by  the  common  grantor  and  the  first 
grantee,  is  not  binding  upon  the  second 
grantee,  unless  he  knew  of  and  acquiesced 
in  the  location  of  the  lines.  Sneed  v. 
Woodward,  30  Cal.  430. 

Defendant  may  show  agreement  for  divis- 
ion line.  The  defendant  in  an  action  of 
ejectment  is  entitled  to  prove  a  contract 
of  sale,  under  which  he  entered  into  i)os- 
session  and  erected  improvements,  whereby 
he  became  the  equitable  owner  of  the  land, 
and,  as  such,  dealt  and  agreed  with  the 
plaintiff's  grantor  as  to  a  division  line:  he 
is  entitled  to  show,  by  his  contract,  his 
relations  to  the  land  and  to  the  adjacent 
owner.  Helm  v.  Wilson,  76  Cal.  476;  IS 
Pac.  004. 

Estoppel  to  contest  agreed  division  line. 
Where  there  is  any  uncertainty  in  the  i-alls 
of  a  deed,  and  if  either  one  of  two  or  more 
objects   will   answer  the   call,   so   that   the 
line  will  run  in  two  or  more  positions,  and 
still  harmonize  with  the  other  calls  of  the 
deed,   the   parties   to   the   deed  may  adopt 
either   line,   and   when   one   is   thus   estab- 
lished, it  concludes  both  parties:  they  are 
presumed  to  understand  the  description  of 
the  land  conveyed,  and  their  acts  in  thus 
locating   the    lines    are    evidence    that    the 
lines     established     by    them     are     correct. 
Hastings  v.  Stark,  36  Cal.  122.     Where  par- 
ties,   who    own    adjoining    tracts    of    land, 
agree  that  a  fence  shall  be  erected  upon  a 
certain   line,   and   that   the   same   shall   be 
the  dividing  line  between  their  respective 
tracts,  and  the  agreement  is  executed,  the 
partition   line  is   thereby  established,   and 
the  parties  are  estopped  from  afterwards 
contesting  it.    Moyle  v.  Connolly,  50   Cal. 
295;    Silvarer   v.    Hansen,    77    Cal.   579;    20 
Pac.    136;    and   see    Beaudry    v.    Doyle,    68 
Cal.  105;  8  Pac.  694.     Where  a  fence  was 
built  as  a  dividing  line  between  two  lots, 
and  was  acquiesced  in  as  such  by  the  coter- 
minous owners  for  sixteen  years,  the  par- 
ties  are   estopped  from   controverting   the 
correctness    of    its    location.    Columbet    v. 
Pacheco,  48  Cal.  395.     Where  two  cotermin- 
ous owners  trace  their  dividing  line  with- 
out  any   agreement   more   than   is   implied 
from   their   acts,  and,   both   recognizing   it 
as  such,  one  goes  forward,  with  the  acqui- 
escence of  the  other,  and  makes  such  valu- 
able improvements  as  to  work  great  injury 
to  the  party  making  them  if  the  line  should 
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be  disturbed,  the  other  is  estopped  from 
afterwards  alleging  such  mistake  as  shall 
deprive  the  owner  of  his  improvements, 
especially  if  the  party  seeking  to  disturb 
the  line  knew,  or  had  the  means  of  know- 
ing, at  the  time  the  improvements  were 
made,  all  that  he  subsequently  learned. 
Helm  V.  Wilson,  76  Cal.  476  18  Pac.  604. 
Where  the  owners  of  adjoining  lands  have 
acquiesced  for  a  length  of  time  equal,  at 
least,  to  the  length  of  time  prescribed  by 
the  statute  of  limitations  to  bar  a  right  of 
entry  in  the  location  of  a  division  line  be- 
tween their  lands,  although  it  may  not  be 
the  true  line  according  to  the  calls  of  their 
deeds,  they  are  thereafter  precluded  from 
saving  it  is  not  the  true  line.  Sneed  v. 
Os'born,  2.5  Cal.  619. 

Court  will  not  disturb  agreed  division 
line.  Where  it  is  proved  that  a  line  has 
been  agreed  upon,  either  expressly  or  by 
long  acquiescence,  as  the  dividing  line  be- 
tween two  tracts  of  land,  courts  will  not 
disturb  the  line.  Truett  v.  Adams,  66  Cal. 
218;  .3  Pac.  96. 

Courts  will  correct  written  instruments 
when.  Courts  of  equity  have  jurisdiction 
to  correct  an  error  in  any  material  partic- 
ular of  a  written  instrument,  so  as  to  make 
the  instrument  conform  to  the  intention  of 
the  parties;  and  it  matters  not  whether  the 
error  be  in  the  insertion  or  omission  of  a 
material  stipulation,  or  in  an  inaccurate 
description  of  the  subject-matter  of  the 
agreement.  Lestrade  v.  Earth,  19  Cal.  660; 
Irving  V.  Cunningham,  66  Cal.  15;  4  Pac. 
766.  A  mistake  in  the  description  in  a 
conveyance  cannot  be  corrected  in  an  ac- 
tion to  determine  an  adverse  claim.  Castro 
v.  Barry,  79  Cal.  443;  21  Pac.  946.  A  mis- 
take in  omitting  to  insert  a  course  in  a 
state  patent  to  land  cannot  be  corrected  in 
an  action  to  quiet  title.  Brewer  v.  Hous- 
ston,  58  Cal.  345.  Where  there  is  a  mis- 
take in  drawing  a  deed  so  that  the  bound- 
aries are  not  fixed  as  intended  by  the 
parties,  actions  in  ejectment  and  trespass, 
resulting  from  facts  causing  a  controversy 
as  to  the  boundaries,  are  not  the  proper  ac- 
tions to  reform  or  correct  such  deed.  Fratt 
V.  Woodward,  32  Cal.  219;  91  Am.  Dec.  573; 
and  see  Eva  v.  McMahon,  77  Cal.  467;  19 
Pac.  872. 

Jurisdiction  to  determine  boundaries. 
Where  the  question  of  boundaries  affects 
a  large  number  of  persons,  and  by  proceed- 
ing in  equity  to  determine  the  contro- 
versy a  multiplicity  of  actions  at  law  will 
be  prevented,  the  additional  circumstance, 
that  "the  boundaries  have  become  confused 
l)y  lapse  of  time,  accident,  or  mistake,"  is 
ail  that  is  required  to  give  a  court  of  equity 
jurisdiction  of  the  case;  although,  as  a 
rule,  unless  some  statute  exists  upon  the 
subject,  the  existence  of  a  controverted 
boundary  is  not,  of  itself  alone,  a  ground 
for  relief  in  equity:  other  circumstances 
must  bo  shown  which  seem  to  require  the 
interference  of  the  court.   Beatty  v.  Dixon, 


56  Cal.  619.  The  existence  of  a  contro- 
verted boundary  by  no  means  constitutes 
sufficient  ground  for  relief  in  equity:  the 
remedies  at  law  are  adequate;  and  before 
courts  of  equity  will  interfere,  some  equi- 
table ground  must  attach  itself  to  the  con- 
troversy, such  as,  fraud;  or  some  relation 
between  the  parties  which  makes  it  the 
duty  of  one  of  them  to  protect  and  pre- 
serve the  boundaries;  or  the  prevention  of 
a  multiplicity  of  suits;  or  that  the  ques- 
tion affects  a  large  number  of  persons,  and 
the  boundaries  have  become  confused  by 
lapse  of  time,  accident,  or  mistake.  Wether- 
bee  V.  Dunn,  38  Cal.  249.  Where,  in  the 
description  of  land  as  written  in  a  mort- 
gage, there  is  a  latent  ambiguity,  which 
renders  uncertain  the  boundaries  of  the 
premises  mortgaged,  the  court  may,  in  an 
action  of  foreclosure,  determine,  and  by 
its  judgment  fix,  the  boundaries  of  the 
land  upon  which  the  lien  has  attached. 
Doe  V.  Vallejo,  29  Cal.  385. 

Judicial  notice.  Courts  take  judicial  no- 
tice of  the  system  of  United  States  land 
surveys,  but  not  of  the  actual  surveys. 
Sepulveda  v.  Baugh,  74  Cal.  468;  5  Am. 
St.  Rep.  455;  16  Pac.  223.  The  inaccuracy 
of  the  early  surveys  in  California,  as  well 
as  in  other  states,  is  a  matter  of  such 
common  knowledge,  that  courts  are  war- 
ranted in  taking  judicial  cognizance  of 
the  existence  of  such  inaccuracy,  as  they 
frequently  have  done.  Hellman  v.  Los 
Angeles,  'l25  Cal.  383;  58  Pac.  10.  The 
failure  of  a  deed  to  name  the  meridian  from 
which  the  township  and  range  are  num- 
bered does  not  invalidate  the  deed:  courts 
take  judicial  notice  of  the  meridian  for 
townships  and  ranges  in  a  particular 
county.  Harrington  v.  Goldsmith,  136  Cal. 
168;  68  Pac.  594.  Courts  take  judicial  no- 
tice of  the  navigability  of  a  river.  People 
v.  Gold  Run  Ditch  etc.  Co.,  66  Cal.  138;  56 
Am.  Eep.  80;  4  Pac.  1152. 

Presumptions  as  to  surveys  and  descrip- 
tions. Where  the  decree  confirming  a 
Mexican  grant  fixes  its  exterior  bound- 
aries, whether  the  grant  is  one  with 
specific  boundaries,  or  one  of  a  specific 
quantity  within  a  larger  area,  the  presump- 
tion is,  that  the  lines  of  the  survey  coin- 
cide with,  or  at  least  do  not  extend  beyond, 
the  exterior  limits  or  bounds  of  the  decree: 
the  survey  is  not  an  independent  act,  but 
an  act  performed  under  the  decree,  and 
preparatory  to  its  being  carried  into  effe  t 
by  the  patent.  More  v.  Massini,  37  Cal. 
432.  The  law  presumes  that  a  straight  line 
was  intended  in  a  description  of  land  in  a 
deed,  when  the  call  is  simply  from  one 
monument  to  another;  but  when  the  call  is 
from  a  monument  to  a  creek,  without  nam- 
ing a  given  point,  the  creek  is  not  a  monu- 
ment, iu  the  sense  of  that  rule.  Fratt  v. 
Woodward.  32  Cal.  219;  91  Am.  Dec.  573. 

Extrinsic  evidence  to  explain  descrip- 
tions. Whore  the  ambiguity  in  a  deed  is 
latent,  testimony  as  to  the  facts  and  cir- 
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eumstances  BurrounfUng  the  parties  and  the 
subject-matter   at   the   time   the   deed   was 
executed,   is   relevant.     Piper   v.   True,    36 
Cal.  606;  and  see  Jenny  Lmd  Co.  v   liower, 
11    Cal     194.     Extrinsic    I'arol    evidence    is 
alwavs  admissible   to  explain  the  calls  of 
a  deed,  for  the  purpose  of  their  application 
to    the    subject-matter,    and    thus    to    givo 
effect  to  the  deed.    Eeamer  ^^  Nesmith,  34 
Cal    624;  Central  Irrigation  District  v.  ue 
Lappe    79  Cal.  351;  21  Pac.  825;  Northern 
R^ay  Co.  v.  Jordan,  87  Cal.  23;  2o  Pac 
273-  and  see  Sherman  v.  McCarthy,  oi  Cal. 
50?'    Parol   evidence  is   admissible   to   ex- 
plain   and    locate   calls   in    an    instrument, 
where    they    are    uncertain   but   where    the 
calls  can  be  determined  by  the  data  fur- 
nished by  the  instrument  itselt,  this  should 
be  done.    Central  Irrigation  District  v^  De 
Lappe,  79  Cal.  351;   21  Pac.  82o      A  deed 
of  town  lots,  which  gives   the  dimensions 
of   the   boundaries   thereof,   and   describes 
them  by  the  numbers  of  the  lots  and  block, 
referring  to  a  plat  thereof,  is  not   upon  its 
face,  void  for  uncertainty,  though  the  de- 
scription is  not  sufficiently  certain  without 
production,  by   one   claiming  under   it,   o± 
the  plat  therein  referred  to,  or  of  its  con- 
tents; and  parol  evidence  is  admissible  tor 
the  purpose  of  identifying  a  plat  offered 
iu  evidence  as  the  one  referred  to  m  the 
deed.    Redd  v.  Murry,  95  Cal.  48;  24  Pac. 
841-  30  Pac.  132.     Where  a  deed  describes 
the 'property  conveyed  as  a  lot  of  land  in 
a  town,  known  and  described  on  the  official 
map  of  said  town  as  a  certain  numbered 
block,  the  map  may  be  identified  by  parol 
evidence,  and  when  identified,  constitutes 
a  portion  of  the  deed.    Penry  v.  Pichards 
52  Cal.  496;  and  see  Penry  v.  Richards,  5Z 
Cal    672      Where  a  deed  refers  m  general 
terms  to  the  official  map  of  a  town,  parol 
evidence  is  admissible  to  identify  the  map 
which  has  been  officially  declared  to  be  tlio 
town  map;  and  the  fact  that  a  particulnr 
reference  in   the   deed  to  the  survey,   and 
to  the  surveyor  who  made  the  map,  does 
not  literally  "accord  with  the  indorsement 
on  the  map,  is  immaterial.    Cadwalader  v. 
Nash,  73   Cal.  43;   14  Pac.  385.     Evidence 
of  the  circumstances  under  which  a  deed 
was  executed  is  admissible;  these  circum- 
stances place  the  court  in  the  position   ot 
the  parties,  and  enable  it  to  interpret  in- 
telligently the  language  used  by  them;  the 
evidence  is  received,  not  to  contradict  or 
varv  the  terms  of  the  instrument,  but  to 
apply  them  to  the  subject-matter,  and  tor 
this  purpose  extrinsic  evidence  must  be  ad- 
missible in  the  interpretation  of  every  in- 
strument, and  the  law  will  not  declare  the 
instrument    void    for    un^f^tainty    until    it 
has  been  examined  with  all  the  light  which 
contemporaneous    facts    may     furnish;     it 
these    render    the   intention    clear,    and    by 
fair  rendering  the  words  of  the  instrument 
are  susceptible  of  a  .•oustruction  to  uphol.l 
such  intention,  then  they  will  be  so  con- 


strued, and  the  instrument  enforced.    Stan- 
ley V.  Green,  12  Cal.  148;  and  see  Ferns  v 
Coover,  10  Cal.  589;  Cornwall  v.  Culver,  16 
Cal     423;    Wade    v.    Deray,    50    Lal.^tb; 
Aguirre  v.  Alexander,  58  Cal.  21.     Where 
the  original  grant  of  the  Rancho  San  .lose, 
after  juridical  possession  thereof  was  given, 
was  supplemented  by  another  grant  ot  one 
league  in  addition  thereto,  juridical  posses- 
sion of  which  was  given   under  the   name 
of  Azusa.  and   in   the  proceedings  for  the 
confirmation  for  both  grants  the  additional 
league  grant  was  sometimes  called  Azusa, 
but'  the  entire  tract  was  referred  to  as  the 
Rancho   San   Jose,   a   deed   of   the   Rancho 
San   Jose,  by  name,  referring  to  the  con- 
firmation proceedings  for  further   descrip- 
tion   is  ambiguous,  and  extrinsic  evidence 
is  admissible  to  show  that  the  entire  tract 
was  known  as  and  called  the  Rancho  Sau 
.Jose,  and  that   the   grantor  so  understood 
it     Vejar  v.  Mound  City  Land  etc.  Ass  n, 
97    Cal    659;    32   Pac.   713.     In   construing 
doubtful  clauses  in  a  deed,  it  is  important 
to    ascertain    all    the    attendant    circum- 
stances, in  order  to  arrive  at  the  intention 
of   the   parties;   and   while  it   is   not   com- 
petent  to   alter,   enlarge,   or   vary    the   in- 
strument  by   parol,   yet   oral  testimony   is 
admissible  to  explain  its  calls  by  applying 
its  descriptive  portions  to  the  natural  ob- 
jects called  for.    Altschul  v.  San  Francisco 
Central  Park  etc.  Ass'n,  43  Cal.  171      Parol 
evidence  is  admissible  to  identify  land  re- 
ferred to  bv  name  in  a  contract.    Hill  v 
McCoy,  1  Cal.  App.  159;  81  Pac  lOlo;  and 
see  Began   v.   O'Reilly,   32   Cal.   11.     Paiol 
evidence,  offered  for  the  purpose  of  point- 
ing  out,   upon    the    surface    of    the    earth, 
monuments  which  had  been  agreed  upon  m 
the  sale  of  land,  and  which  are  uamed  m 
the  convevaiice,  is  admissible  to  show  the 
identitv  of  the  land  conveyed.    Stmclifield 
V    Gillis.   107   Cal.  84;  40  Pac    98.     In   an 
action   to    quiet   title,   where   the   plaiuti.f 
claimed  under  a  deed  which  described  t  u. 
lot  in  controversy  as  "commencing  at  the 
northeasterlv  corner  of  Pacific  Street  and 
Lone  Mountain  Cemetery  Avenue,  as  such 
corner  may  be  established  by  the  "ty  here- 
after    whether    known    as    such    street    or 
not "    parol    evidence    showing   that    there 
was    an    open    space,    known    as    Cemetery 
Ivenue,   which,   if   extended,   would   cross 
Pacific  Street  at  the  southwesterly  corner 
of    the   lot   in    controversy,    and    that    tne 
trrantor  pointed  out  the  lot  in  controversy 
as  the  one  conveyed,  docs  not   cor^^^^^^^^'^ 
the   deed,  and  is   admissible;   and   the   dt- 
scription  applies  to  the  lot  claimed,  rather 
han  to  a  lot^t  the  corner  of  Pacific  Stre^et 
and  an  avenue,  afterwards  established  by 
the   citv,   five   hundred   feet   farther   west 
and  called  New  Cemetery  Avenue.    Altschul 
v    San  Francisco  Central  Park  etc.  Ass  n, 
43  Cal    171.     Parol  evidence  is  admissible 
to   explain   the  leaning  of   particular   ex- 
pressions used   in   a   deed,  where,  without 
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sucli  explanation,  they  do  not  convey  a 
definite  meaning;  and  where,  in  the  de- 
scription of  a  mining  claim,  the  phrase, 
■"running  back  into  the  hill,"  is  used,  ex- 
trinsic evidence  is  admissible  to  show  that 
a  custom  exists  among  miners,  in  locating 
tunnel  or  hill  claims,  of  establishing  a  front 
line,  from  which  they  run  back  to  a  per- 
pendicular plane  dropped  from  the  center 
line  of  the  summit,  and  that  such  phrase 
means  running  back  to  the  center  or  sum- 
mit of  the  hill.  Reamer  v.  Nesmith,  34  Cal. 
624.  Where  a  deed,  in  describing  the 
boundaries  of  the  land  conveyed,  refers  to 
artificial  monuments,  it  is  proper  for  the 
court,  in  an  action  of  ejectment  brought  by 
a  successor  to  the  title  of  the  grantees,  to 
admit  in  evidence,  for  the  purpose  of  iden- 
tifying and  locating  the  monuments,  a 
written  contract  by  a  former  owner  of  the 
land  with  one  of  the  grantees  to  convey 
the  land  as  soon  as  a  proper  survey  could 
be  made,  together  with  parol  evidence  that 
a  surveyor  was  selected  by  the  parties  to 
make  the  survey,  that  he  located  on  the 
ground  the  stakes  referred  to  in  the  deed, 
that  the  description  given  in  the  deed  was 
made  from  the  report  of  his  survey,  and 
that  the  deed  was  executed  in  perform- 
ance of  the  agreement  to  convey,  together 
with  further  evidence  to  identify  the  loca- 
tion of  the  stakes  set  in  making  the  sur- 
vey. Anderson  v.  Richardson,  92  Cal.  623; 
28  Pac.  679.  Where  the  plaintiff  in  eject- 
ment claimed  title  under  a  decree  of  con- 
firmation of  a  Mexican  grant,  in  which  the 
tract  confirmed  was  described  as  bounded 
on  the  north  by  a  certain  raucho,  the  pat- 
ent of  this  rancho,  issued  by  the  United 
States,  is  admissible  in  evidence,  and  is 
}»rima  facie  evidence  of  the  location  of  the 
northern  boundary  of  the  tract  sought  to 
be  recovered.  Clark  v.  Lockwood,  21  Cal. 
220.  Where,  in  an  action  for  trespass,  the 
defendants  own  adjoining  claims,  lying 
west  of  the  plaintiff's  ground,  and  both 
parties  agree  as  to  the  north  line  of  the 
plaintiff's  claims,  and  admit  that  their  cast 
and  west  lines  are  parallel,  but  disagree 
as  to  their  location,  and  W.  owns  claims 
adjoining  and  east  of  plaintiff",  and  H. 
(iwns  claims  adjoining  and  east  of  W.,  evi- 
dence of  the  location  of  the  west  line  of 
H.  is  not  pertinent,  unless  the  east  and 
west  lines  of  W.  are  parallel,  and  the  east 
line  of  W.  is  coincident  with  the  west  line 
of  H.  Stoakes  v.  Monroe,  36  Cal.  383. 
\Vhere  a  tract  of  land,  when  conveyed,  was 
intended  by  the  parties  to  be  bounded  on 
the  south  by  another  tract,  a  deed  convey- 
ing the  latter  tract,  given  after  the  con- 
^  eyance  of  the  first-named  tract,  is  not 
admissible  in  evidence  to  show  the  south- 
«'rn  boundary  of  the  first-named  tract,  nor 
to  show  what  lands  the  grantees  thereof, 
when  they  received  their  deed,  supposed 
the  owners  of  the  cecond-named  tract  held. 
Cutter  v.  Caruthers,  48  Cal.  178. 


Admissibility  of  maps.  A  part  of  a  map 
of  a  United  States  reservation,  duly  certi- 
fied by  the  legal  custodian  thereof,  is  ad- 
missible to  show  that  certain  lands  are 
within  the  boundaries  of  the  reservation. 
Galvin  v.  Palmer,  113  Cal.  46;  45  Cal.  172. 
In  the  trial  of  an  issue  between  one  claim- 
ing under  the  state,  and  a  pre-emption 
claimant,  as  to  whether  a  particular  tract 
of  land  is  swamp  and  overflowed,  the  ap- 
proved plat  of  the  survey  by  the  United 
States  is  admissible  in  evidence  to  show 
the  lines  of  the  legal  subdivisions,  but  not 
to  prove  that  the  lands  are  swam^)  and 
overflowed.  Robinson  v.  Forrest,  29  Cal. 
317.  In  ascertaining  the  boundaries  of 
land  conveyed  by  deed  from  a  city,  a  map 
referred  to  in  the  deed,  certified  and  in- 
dorsed by  the  mayor  and  city  surveyor, 
and  showing  the  land  conveyed  by  the  deed 
to  conform  to  the  description  thereof  as 
located  upon  the  map,  is  admissible  in  evi- 
dence for  the  grantee.  Payne  v.  English, 
79  Cal.  540;  21  Pac.  952.  A  grant,  and  an 
accompanying  map,  of  adjoining  lands,  de- 
scribed as  bounded  by  another  grant,  are 
admissible  in  evidence  to  prove  the  loca- 
tion of  the  latter  grant.  Cornwall  v.  Cul- 
ver, 16  Cal.  423.  Where  the  location  of 
the  southern  boundary  line  of  a  lot  is  in 
dispute,  and  the  extension  of  such  bound- 
ary line,  running  parallel  with  a  street, 
forms  the  southern  boundary  of  a  rear  lot, 
evidence  of  a  survey  and  diagram  of  such 
rear  lot,  showing  its  distance  from  such 
street,  is  admissible  and  relevant  to  indi- 
cate the  distance  of  the  lot  in  dispute  from 
the  street.  Olsen  v.  Rogers,  120  Cal.  225; 
52  Pac.  486.  An  old  survey  and  map,  gen- 
erally known,  and  referred  to  in  deeds  as 
matter  of  description,  are  admissible  in 
evidence,  offered  by  the  defendant,  in  con- 
nection with  the  deeds,  and  also  with  the 
testimony  of  witnesses  for  the  plaintiff  re- 
ferring thereto.  Taylor  v.  McConigle,  120 
Cal.  123;  52  Pae.  159.  A  map  of  an  "ad- 
dition" to  a  town,  deposited  in  the  office 
of  the  county  recorder,  is  properly  referred 
to  as  being  of  "record"  therein,  and  is  ad- 
missible in  evidence,  even  though  not 
acknowledged.  Colton  Land  etc.  Co.  v. 
Swartz,  99  Cal.  27S;  33  Pac.  878.  A  sub- 
division map  of  a  tract  of  land,  deposited 
in  the  office  of  the  county  recorder,  and  by 
him  pasted  in  a  deed-book,  at  a  particular 
page,  is  sufficiently  identified  by  a  deed 
which  refers  to  it  as  "recorded"  in  such 
book  and  page,  and  is  admissible  in  evi- 
dence, in  connection  with  the  deed,  to  iden- 
tifv  the  land  intended  to  be  conveved. 
McCullough  v.  OldK,  108  Cal.  529;  41  Pac. 
420.  A  map  from  the  recorder's  office, 
made  with  pencil  and  not  with  ink,  pasted 
in  between  the  leaves  of  a  record-book,  is 
not  recorded,  within  the  spirit  and  mean- 
ing of  the  recording  act,  and  is  not  ad- 
missible, when  offered  in  evidence  as 
recorded  map  called  for  by  a  deed.    Oald- 
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well  V.   Center,  30  Cal.  539;   89   Am.   Dec. 
131.     Block-books  from  the  assessor's  office 
are  inadmissible  upon  the  question  of  the 
boundary  between  lots,  where  the  original 
assessment-rolls   show   that    the    lots   were 
assessed  merely  by  numbers  and  reference 
to  the  same  map  to  which  reference  is  made 
for  description  in  deed  under  which  plain- 
tiff claims.     Olsen  v.  Rogers,  120  Cal.  225; 
52  Pac.  486.     A  map  of  a  city,  made  sub- 
sequently to  the  date  specified  in  a  deed, 
and  which   shows  the   lot  conveyed   to   be 
smaller   than   it  is  described   in   the   deed, 
and   smaller  than  it   appears  to  be  by  an 
official  map  made  before  the  execution  of 
the    deed,    is    not    admissible    against    the 
grantee:  it  is  the  declaration  of  third  par- 
ties, which  cannot  bind  the  grantee.   Payne 
V.  English,  79  Cal.  540;  21  Pac.  952.     The 
survey    or    map    of    a    grant,    made    by    a 
United  States  surveyor,  is  not  admissible 
as  evidence  to  establish  boundaries,  with- 
out proof  of  the  orders  or  authority  under 
which  such  surveyor  acted.    Rose  v.  Davis, 
11   Cal.   133.     Where   a  map,   reference   to 
which  is  made  in  a  deed,  has  been  lost  or 
destroyed,  secondary  evidence  of  the  con- 
tents thereof  mav  be  introduced.    Redd  v. 
Murry,  95  Cal.  48*;  24  Pac.  841;  30  Pac.  132. 
Competency   of   copies   as   evidence.     A 
certified  copy  of  the  field-notes  of  the  gov- 
ernment    survey     is     competent     evidence 
thereof,  and  if  placed  in  evidence  by  one 
of  the  parties  to  an  action,  the  exclusion 
of  the  original  notes,  when  offered  by  the 
adverse  party,  is  harmless,  where  no  dis- 
crepancy between  them  is  made  to  appear. 
Harrington   v.   Boehnier,   134   Cal.   196;   66 
Pac.  214. 

Admissibility  and  weight  of  declarations 
and   acts    of    owners    and    others.     Where 
there  is  a  dispute  as  to  the  true  boundary 
line  between  adjoining  proprietors,  and  the 
defendant  has  built  a  fence  beyond  what 
the  plaintiff  claims  to  be  the  true  bound- 
ary, the   declarations   of  the   plaintiff   and 
his  grantor,  made  during  the  time  of  a  sup- 
posed acquiescence,  are  admissible  in   evi- 
dence to  rebut  the  presumption  that  they 
had  acquiesced  in  the  line  claimed  by  the 
defendant,  for  a  period  so  long  as  to  estop 
them  from  questioning  it.    Sneed  v.  Wood- 
ward, 30  Cal.  430.     The  declarations  of  a 
grantor,   in   case   of   a   disputed   boundary 
line  which  is  in  doubt,  at  and  before  the 
time  of  the  sale  and  conveyance,  as  to  the 
location  of  the  boundary,  are  admissible  in 
evidence  against  him,  and  those  claiming 
under  him.    Sharp  v.  Blankenship,  79  Cal. 
411;  21  Pac.  842;  Stanley  v.  Green,  12  Cal. 
148;   and   see   Cornwall   v.   Culver,   16   Cal. 
423.     The    declarations,   on    a   question    of 
boundary,  of  a  deceased  person,  who  was 
in   a   situation  to  be   acquainted   with   the 
matter,    and    who    was,    at    the    time,    free 
from  anv  interest  therein,  are  admissible, 
whether' the  boundary  be  one  of  a  general 
or  public  interest,  or  one  between  the  es- 
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tates  of  private  proprietors;  and  their  ad- 
missibility cannot  be  affected  by  the  fact 
that  they  are  reduced  to  writing,  and  are 
made  under  oath  in  a  judicial  proceeding. 
Morton  v.  Folger,  15  Cal.  275;  Cornwall  v. 
Culver,   16  Cal.  423;  Morcom  v.  Baiersky, 
16  Cal.  App.  480;  117  Pac.  560.     The  depo- 
sition of  a  surveyor,  who  ran  the  boundary 
lines  of  a  grant,  taken  in  one  action,  is  ad- 
missible in  another  action,  between  differ- 
ent parties,  after  his  death;   but  it   is  of 
no  higher  weight  than  hearsay.    Morton  v. 
Folger,  15  Cal.  275;  Cornwall  v.  Culver,  16 
Cal.  423.     Oral  declarations  of  the  grantor 
of  the  plaintiff  in  an  action  to  quiet  title 
are  hearsay,  and  inadmissible  against  de- 
fendant, who  does  not  claim  or  hold  title 
under    the    party    who    made    the    declara- 
tion.   Taylor  v.  McConigle,  120  Cal.  123;  o2 
Pac.   159.     The   declarations  of  the   owner 
of   a  tract   of  land   are  not  admissible  in 
evidence    for    the    purpose    of    proving    its 
boundary  lines,  if  made  while  he  is  not  in 
possession.    Sneed  v.  Osborn,   25   Cal.   619 
Where   the   location   of   premises   intended 
to  be  conveyed  can  be  ascertained  from  the 
terms  used'  in   the   instrument   of  convey- 
ance, neither  the  acts  nor  declarations  of 
the   parties   are   admissible   to   show   their 
understanding  of  the  description  contained 
in   the   conveyance;    but   where   the   terms 
used  to  describe  the  premises  meant  to  be 
conveyed  are  equivocal,  ambiguous,  or  in- 
sufficient, the  subsequent  acts  of  the  par- 
ties, while  in  interest,  showing  the  practical 
construction  put  upon  the  terms  of  the  de- 
scription by  them,  may  be  resorted  to  for 
the  purpose  of  ascertaining  their  intention. 
Truett  v.  Adams,  66  Cal.  218;  5  Pac.  96. 

Admissibility  of  evidence  to  contradict 
descriptions.     Where    the    deed    of    a    city 
lot  refers  to  an  official  map  of  the  city,  and 
also   to   stakes   at   the   corners   of   the   lot, 
parol  testimony  is  admissible  to  show  that 
the  official  map  is  inaccurate,  and  was  com- 
piled from  other  maps  without  actual  sur- 
vey; that  the  stakes  referred  to  were  set 
by  another  surveyor,  who  located  the  lot 
when  it  was  granted  by  the  city  trustees 
as  the  basis  of  their  grant;   and  that  the 
tract  which  the  city  intended  to  sell  and 
the    grantee    intend'ed    to    buy    was    then 
staked   off  and   definitely  located  by  such 
surveyor.    Cleveland  v.  Choate,  77  Cal.  73; 
18  Pac.  875.     Where  the  deed  of  a  lot  in  a 
town,  for  a  description  of  the  lot,  refers  to 
the  official  map  of  the  town  plat,  this  ref- 
erence   does    not    prevent    parol    evidence 
from  being  received  to  show  that  the  sur- 
vey in  the  field,  from  which  the  map  was 
made,  conflicts  with  the  map,  for  the  pur- 
pose of  arriving  at  the  correct  boundary  o_f 
the   lot.    O'Farrcl   v.   Harney,   51   Cal.   125. 
Where    a    deed    described    a   portion    of    a 
raneho  as  beginning  at  a  distance  of  one 
and  a  quarter  leagues  from  the  northwest 
end  of  saiil  raneho,  at  a  point  on  the  shore 
of   the  ocean,  thence  running  in  a   direct 
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line    to    the    nortliem    boundary    of    said 
raucho  one  league,  thence  along  said  north- 
ern   boundary    one    league,    thence    in    a 
southern   direction   to   the   ocean,   so   as   to 
include  the  improvements  and  house  of  a 
person  named,  and  all  the  lines  were  agreed 
upon,  except  the  third  call,  "in  a  southern 
direction,"    this  line   must   deflect   from   a 
right  angle  with  the  northern  line  to  such 
an  extent  as  to  include  one  league,  and  as 
much  more  as  may  be  necessary  to  include 
the    improvements    of    the    person    named, 
and   parol    evidence    is    not    admissible    to 
vary  such  construction  of  the  deed.    Piatt 
V.  Jones,  43  Cal.  219.     Parol  testimony  and 
private   surveys  and  plats  are   not  admis- 
sible  in    evidence   in   contradiction    of   the 
plats  and  the  surveys  of  the  United  States. 
Chapman   v.   Polack,  70   Cal.   487;   11   Pac. 
764.     The  monuments  or  marks  placed  upon 
the  ground  by  the  surveyor  in  making  a 
survey,    constitute    the    survey,    and    the 
courses  and  distances  are  only  evidence  of 
the   survey;   and  although  evidence   based 
upon    courses    and    distances    from    other 
known  points  is  admissible  to  fix  a  corner, 
where  no  corner  is  found,  yet  it  is  not  ad- 
missible to  change  the  location  of  an  origi- 
nal   corner    of    the    survey    when    found. 
Gordon  v.  Booker,  97  Cal.  586;  32  Pac.  593. 
SuflB.ciency  of  evidence.     An  agent  who 
has  no  authority  to  agree  upon  a  division 
line,  but  was  merely  employed  for  the  pur- 
pose   of    superintending    the    lands    of    the 
owner  and  leasing  the  same,  does  not  bind 
the  owner  by  staking  a  line  and  causing 
a   furrow    to    be   plowed    to    indicate    how 
far  the  tenants  should  plow,  nor  does  he 
thereby  authorize  the  owner  of  the  adjoin- 
ing land   to   build   a   fence   upon   the   line 
staked  by  such  agent;  and  where  the  evi- 
dence  does   not   show   any    acts   or   repre- 
sentations   of    the    agent    by    which    his 
principal  should  be  estopped,  or  any  agree- 
ment between  the  agent  and  the  owners  of 
the  adjoining  land  as  to  the  location  of  the 
division   line,   the   evidence   fails   to   show 
an  agreed  division  line.   O'Hara  v.  O'Brien, 
107   Cal.  309;   40  Pac.   423.     Where,  in   an 
action  involving  the  boundary  of  a  street, 
the   evidence    showed   that   the    defendant 
had   occupied   the   land   up  to   the   present 
street  line  for  twenty-five  years,  and  that 
the  other  lot-owners  built  up  to  that  line, 
and  the  sidewalks  and  street  improvements 
were  all  made  to  conform  to  that  line,  and 
there  was  no  evidence  showing  the  street 
line    to    be    different,    except    incompetent 
testimony   of   surveyors,   based   on   notori- 
ously   inaccurate    surveys,    there   is   not    a 
sutticient    showing    to    support    a    decision 
changing  such  street  line.    Hellman  v.  Los 
Angeles,  125  Cal.  383;  58  Pac.  10.     A  pri- 
vate   survey   is   no   legal    evidence   of    the 
facts    it   purports   to    contain:    if   it    were, 
any    man    might    recover    the    land    of    an- 
other, by  including  it  within  his  own  bound- 
aries.   Rose  V.  Davis,  11  Cal.  133. 


Conclusiveness  of  evidence.  The  patent 
of  the  United  States,  which  is  the  final 
(locument  issued  by  the  government,  is 
conclusive  evidence  of  the  validity  of 
an  original  grant  from  the  Mexican  gov- 
ernment, and  of  its  recognition  and  con- 
firmation, and  of  the  survey,  and,  its 
conformity  with  the  confirmation.  Moore 
V.  Wilkinson,  13  Cal.  478;  People  v.  San 
Francisco,  75  Cal.  388;  17  Pac.  522. 

Denial  of  motion  to  exclude  evidence. 
Where,  in  an  action  of  ejectment,  the 
plaintiff's  deed  referred  to  a  map  for  a  de- 
scrijition,  and  not  to  a  record  of  the  map, 
and  the  map  referred  to,  when  offered  in 
evidence,  was  conceded  to  be  the  genuine 
original  map,  and  was  admitted  without 
objection,  a  subsequent  motion  of  the  de- 
fendant to  exclude  it  is  properly  denied. 
Olsen  V.  Rogers,  120  Cal.  225;  52  Pac.  486. 

Matters  of  law  and  fact.  What  are 
boundaries,  is  a  matter  of  law;  but  where 
they  are  located,  is  a  matter  of  fact.  White 
V.  Spreckels,  75  Cal.  610;  17  Pac.  715. 
Whether  a  particular  parcel  of  land  is 
within  the  lines  of  a  survey,  is  a  question 
of  fact  to  be  shown  by  evidence;  but 
whether  the  lines  of  a  survey,  which  pur- 
port to  describe  a  tract  of  land  in  a  deed, 
sufficiently  defines  the  land  to  be  conveyed, 
is  to  be  determined  by  the  court  when  the 
deed  is  offered  in  evidence.  Los  Angeles 
Farming  etc.  Co.  v.  Thompson,  117  Cal. 
594;  49  Pac.  714.  The  location  of  a  river 
with  reference  to  a  tract  of  land,  and 
whether  any  particular  tract  of  land  is 
upon  one  or  the  other  side  of  the  river,  are 
questions  of  fact  to  be  determined  by  the 
testimony  of  witnesses,  and  may  be  estab- 
lished by  the  evidence  of  witnesses  having 
a  knowledge  of  the  river  and  of  the  land, 
although  they  may  not  have  made  a  sur- 
vey thereof;  the  competency  of  the  wit- 
nesses, and  their  knowledge  of  the  subject, 
are  proper  subjects  of  cross-examination 
and  of  determination  by  the  court,  as  is 
also  the  extent  and  accuracy  of  any  survey 
of  the  land  which  may  be  testified  to. 
Heinlen  v.  Heilbron,  97' Cal.  101;  31  Pac. 
S38. 

Identity  of  monument  question  for  jury 
when.  The  identical  monument  or  bound- 
ary referred  to  in  a  deed  is  always  a  sub- 
ject of  parol  evidence;  and  when  disputed, 
it  is  always  left  to  the  jury  to  say  which 
was  the  actual  monument  intended.  Ferris 
V.  Coover,  10  Cal.  589. 

Court  should  explain  admission  of  dia- 
gram to  jury.  Where  a  private  survey  or 
map  is  admitted  as  a  diagram,  but  not  as 
evidence,  the  court  should  clearly  explain 
to  the  jury  the  precise  purpose  and  effect 
of  its  admission.  Rose  v.  Davis,  11  Cal. 
133;  and  see  People  v.  Klumpke,  41  Cal. 
263. 

Erroneous  instruction  as  to  agreed  bound- 
aries. An  instruction  to  the  jury  upon 
the  subject  of  agreed  boundaries,  wherein 
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they  are  told,  in  effect,  that  no  agreement 
between  coterminous  owners  as  to  their 
boundary  line  is  binding,  unless  there  ia 
a  dispute  as  to  the  true  line,  is  erroneous: 
were  this  sound  law,  it  would  follow  that 
in  every  case  where  a  line  is  uncertain, 
though  both  parties  agree  as  to  where  the 
line  is,  and  erect  thereon  a  division-fence, 
and  acquiesce  in  that  line  for  a  long  time, 
still,  when  the  true  line  is  discovered,  the 
agreement  and  acquiescence  will  count  for 
nothing,  and  the  true  line  be  insisted  upon. 
Helm  V.  Wilson,  76  Cal.  476;  IS  Pac.  604. 

Error  in  granting  nonsuit.     In  an  action 
to   quiet   title,   where   the   controversy  was 
as   to   the   location   of   a   half-section   line, 
which    bounded    plaintiff's    land    upon    the 
north  and  defendant's  land  upon  the  south, 
and  there  was  an  excess  of  80.50  feet   in 
the    length    of    the    section    from    north    to 
south,  and  both  parties  claimed  a  measure- 
ment  from   the   south  line   of   the    section, 
the   defendant  claiming  that   the   disputed 
boundary  should  be  located  only  2,640  feet, 
or  half   of   a   true   section,   north   of   such 
line,  while   the  plaintiff's  proof  tended  to 
show  that   the   survey   of   the   section   had 
located  the  half-section  line  35.83   farther 
to  the  north,  and  there  was  no  proof  tend- 
ing to  show  that  any  other  survey  had  been 
made  which  located   the   half-section  line, 
it  was  held,  upon  appeal,  that  if  the  sub- 
division line  in  dispute  had  been  run  and 
marked   upon   the   ground,   it   must   be   ad- 
hered to,  and  that,  in  the  absence  of  any 
survey  fixing  the  line,  the  law  would  fix  it 
at  the  actual   center  of  the   section,  40.25 
feet  north  of  the  line  claimed  by  the  de- 
fendant, and  that  it  was  error  to  grant  a 
nonsuit   of   the   plaintiff   upon   the   defend- 
ant's  motion.     Vaughan   v.    Knowlton,    112 
Cal.  151;  44  Pac.  478. 

Findings   supported   by   evidence   when. 
In  an  action  of  ejectment,  where  the  loca- 
tion of  a  section  corner  is  in  dispute,  and 
the  evidence  is  conflicting  as  to   its  loca- 
tion, a  finding  for  the  plaintiff  is  fully  sup- 
ported by  evidence  that  the  section  corner 
found    has    been    recognized    as    the    true 
corner  for  years  by  those  residing  in  the 
neighborhood,     including    the     defendant's 
predecessor,  and  that  two  apparently  dis- 
interested surveyors  had  located  it  as  the 
true  corner,  and  that   objects  intended  to 
witness  the  corner  indicated  it  to  be  the 
true  corner.   Ee.ynier  v.  Elton,  133  Cal.  304; 
65  Pac.  743.     Where  a  resurvey  of  a  bound- 
ary line,  which  pursued  a  faulty  method  of 
ascertaining    the    boundary,    by    not    com- 
mencing at  the  proper  starting-point,  is  ad- 
mitted   in    evidence    without    objection,    it 
becomes  evidence,  although  apparently  not 
the  best,  of  the  location  of  the  line,  and  a 
finding  of  the   court  in  accordance   there- 
with   is    not    without    support.     Peters    v. 
Gracia,  110   Cal.  89;   42  Pac.   4.55.     Where 
the  existence  of  the  monuments  established 
by  a  government  surveyor  in   making   an 


original  survey  are  proved,  evidence  of  a 
line  of  the  survey,  based  upon  courses  and 
distances,  being  of  a  lower  order  than  evi- 
dence thereof  Based  upon  the  monuments, 
raises  no  material  conflict  in  support  of  a 
finding  as  to  the  location  of  the  line,  un- 
less it  demonstrates  to  a  reasonable  prob- 
ability that  the  monuments  as  found  upon 
the  ground  are  not  those  established  by  the 
original  survey.    Gordon  v.  Booker,  97  Cal. 
586;  32  Pac.  593.     Where  adjoining  tracts 
of  land  are  separated  by  a  river,  and  the 
patent   to   each   tract   is   bounded    by    tho 
bank  of  the  river  upon  the  side  upon  which 
the  tract  is  situated,  and  the  court  below 
finds    that    the    river    has    so    changed    its 
channel  that  the  location  of  the  banks  as 
they  formerly  existed  cannot  be  found  or 
traced,  if  the'  evidence  shows  that  the  river 
varies  in  width  at  different  points,  a  find- 
ing in  favor  of  the  correctness  of  a  survey 
by   courses   and    distances   along   the    sup- 
posed original  bank  of  the  river  as  called 
for  by  the  defendant's  patent,  and  laying 
off  upon  a  map  a  line  parallel  thereto  at  a 
uniform  distance  therefrom  as  the  bound- 
ary of  plaintiff's  tract,  is  not  sustained  by 
the  evidence,  and  such  erroneous  finding  is 
ground  for  reversal  of  a  judgment  in  favor 
of  plaintiff.    Martin  v.  Cooper,  87  Cal.  97; 
25  Pac.  262. 

Statute  of  limitations.  Where  an  agree- 
ment existed  between  the  owners  of  ad- 
joining surveys,  that  the  land  upon  which 
a  fence  and  d"itch  were  located  belonged  to 
one  of  them,  and  that  his  land,  in  fact,  ex- 
tended farther  south  than  the  fence  and 
ditch,  and  that  a  joint  survey  would  be 
made  to  fix  the  true  line,  the  possession, 
by  the  other  owner,  of  the  fence  and  ditch 
is  not  adverse,  and  the  statute  of  limita- 
tions does  not  run  against  the  true  owner. 
Peters  v.  Gracia,  110  Cal.  89;  42  Pac.  455. 

Appeal.  Where  the  evidence  is  substan- 
tially conflicting  as  to  the  location  of  the 
thread  of  a  changeable  stream  at  the  time 
of  the  survey  thereof,  the  finding  of  the 
court  cannot  be  disturbed  upon  appeal. 
Taylor  v.  McConigle,  120  Cal.  123;  52  Pac. 
159;  and  see  Peters  v.  Gracia,  110  Cal.  89; 
42  Pac.  455. 

Presumptions  on  appeal.  Where  the 
navigability  of  a  river  is  deemed  necessary 
to  a  boundary  of  a  patent  thereby,  it  must 
be  presumed,  upon  appeal,  in  the  absence 
of  evidence  in  the  record,  that  the  river 
was  navigable  at  the  point  in  question. 
Hendricks  v.  Peather  River  Canal  Co.,  138 
Cal.  423;  71  Pac.  496. 

Terms  defined.  The  phrase  "legal  sub- 
divisions," as  used  in  the  act  of  Congress 
of  September  2S,  1850,  relating  to  swamp 
and  overflowed  lands,  refers  to  the  smallest 
subdivision  under  the  United  States  system 
of  land  surveys:  the  smallest  subdivisions 
are  quarter  quarter-sections,  or  forty  acre 
lots,  unless  a  fractional  quarter-section  is 
subdivided,  when  the  subdivisions  may  ha 
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smaller  than  the  forty-acre  lots,  and  differ- 
ent in  their  general  form.  Robinson  v. 
Forrest,  29  Cal.  317.  The  term  "shore,"  in 
its  ordinary  sense,  signifies  the  land  that 
is  periodically  covered  and  uncovered  by 
the  tide,  but  it  is  sometimes  applied  to  a 
river  or  pond,  as  synonymous  with  "bank." 
Freeman  v.  Bellegarde,  108  Cal.  179;  49 
Am.  St.  Eep.  76;  41  Pac.  289. 

Navigable  river  as  boundary.  See  notes  10  Am. 
Dec.    385;    16   Am.   Rep.    524. 

Running  side  lines  of  water  lots.  See  note  23 
Am.    Dec.    536. 

Waters  and  watercourses  as  boundaries.  See 
notes   30  Am.  Dec.   286;   27   Am.   St.   Rep.   56. 

Rules  for  construing  inconsistent  and  uncer- 
tain descriptions.    See  note  30  Am.  Dec.  734. 

Construction  of  uncertain  descriptions  by  sub- 
sequent acts  of  parties.  See  note  35  Am.  Dec. 
373. 

When  streets  or  highways  included  within 
boundaries.    See  note  54  Am.  Dec. 797. 

Live  trees  growing  across  or  adiacent  to  bound- 
aries.     See  note  82   Am.  Dec.   330'. 

Whether  boundaries  extend  to  center  of  street 
or  highway.    See  note  23  Am.  Rep.   233. 

When  highway  excluded  from  Jjoundaries.  See 
note   39   Am.   Rep.   305. 

Construction  of  boundaries.  See  notes  22  Am. 
St.  Rep.   34;    30  Am.   St.  Rep.   453. 

General  rules  for  construction  of  boundaries. 
See  note   129  Am.   St.  Rep.  991. 


Effect  of  bounding  grant  on  river  or  tide  water. 
See    note    42    L.    R.    A.    502. 

Right  of  grantee  to  claim  easement,  implied 
covenant,  or  estoppel  as  against  grantor  by  call 
in  deed  for  alley  in  which  grantor  owns  the  fee. 
See  note  14  L.  R.  A.    (N.  S.)    878. 

Effect  of  bounding  grant  on  private  way  to 
carry  title  thereto.  See  note,  24  L.  R.  A.  (N.  S.) 
539. 

Conveyance  of  parcel  abutting  on  abandoned 
street  as  carrying  grantor's  title  to  fee  of  former 
street.    See  note  32  L.  R.  A.   (N.  S.)   778. 

CODE    COMMISSIONERS'  NOTE.      Generally. 

See  §  1860,  ante;  Ferris  v.  Coover,  10  Cal.  589; 
Vance  v.  Pore,  24  Cal.  436;  Bosworth  v.  Dan- 
zien,  25  Cal.  297;  Kimball  v.  Semple,  25  Cal. 
441;  Doe  v.  Vallejo,  29  Cal.  386;  Moss  v.  Shear, 
30  Cal.  468;  Piercy  v.  Crandall,  34  Cal.  335; 
Hastings  v.  Stark,  36  Cal.  123;  Piper  v.  True, 
36  Cal.  607;  More  v.  Massini,  37  Cal.  433. 

Subd.  1.  Reed  v.  Spicer,  27  Cal.  57;  Reamer 
V.  Nesmith,  34  Cal.  624. 

Subd.  2.  Ferris  v.  Coover,  10  Cal.  589;  Colton 
V.  Seavey,  22  Cal.  497;  Kittle  v.  Pfeiffer,  22  Cal. 
485;  Bosworth  v.  Danzien,  25  Cal.  296;  Arguello 
V.  Greer,  26  Cal.  616;  Franklin  v.  Dorland,  28 
Cal.  175;  87  Am.  Dec.  Ill;  Doe  v.  Vallejo,  29 
Cal.  386;  Fratt  v.  Woodward,  32  Cal.  219;  91 
Am    Dec.  573;  Piercy  r.  Crandall,  34  Cal.  335. 

Subd.  4.  Kittle  v.  Pfeiffer.  22  Cal.  485;  Hicks 
V.  Coleman,  25  Cal.  122  ;  85  Am.  Dec.  103. 

Subd.  6.  Ferris  v.  Coover,  10  Cal.  589  ;  Vance 
V.  Fore,  24  Cal.  435. 


§  2078.     Compromise  offer  of  no  avail 

admission  that  anything  is  due. 

Offer  to  compromise,  after  suit  brought.    §  997. 
Legislation  §  2078.     Enacted  March  11,  1873. 

Effect  of  attempt  and  failure  to  com- 
promise. The  rights  of  the  parties  to  an 
action  are  not  affected  by  an  attempt  and 
failure  to  compromise  the  litigation,  irre- 
spective of  the  cause  which  produced  the 
failure.  McCallion  v.  Hibernia  Sav.  &  L. 
Soc,  75  Cal.  163;  12  Pac.  114.  Efforts 
made  by  a  plaintiff  to  adjust  an  adverse 
claim  of  the  defendant,  or  his  grantor,  does 
not,  of  itself,  establish  any  right  in  the 
latter,  nor  impart  any  validity  to  his  claim 
which  it  does  not  otherwise  possess.  Car- 
doza  v.  Calkins,  117  Cal.  106;  48  Pac.  1010. 

Effort  to  arbitrate  inadmissible.  In  an 
action  for  damages  for  the  breach  of  a 
contract,  where  the  defendant  sets  up  a 
counterclaim  for  a  breach  of  the  same  eon- 
tract,  evidence  of  an  effort  to  arbitrate  and 
settle  the  matter  is  foreign  to  the  issues 
joined,  and  not  admissible.  Dennis  v.  Belt, 
30  Cal.  247. 


An  offer  of  compromise  is  not  an 


Statement  not  offer  of  compromise  prov- 
able when.  The  statement  of  a  party 
against  whom  a  claim  is  made,  that  he  is 
willing  to  settle  the  claim,  when  not  con- 
nected with  an  offer  of  compromise,  may 
be  proved  as  an  admission  against  interest: 
the  rule  which  excludes  offers  of  compro- 
mise does  not  apply  to  statements  made  by 
a  party,  which  are  in  no  wise  connected 
with  any  attempt  at  a  compromise,  whether 
made  to  a  stranger  or  to  a  co-defendant. 
Smith  V.  Whittiei-,  9.5  Cal.  279;  30  Pac.  529. 

Question  for  court.  Counsel  should  not 
be  allowed  to  argue  to  the  jury  that  an 
offer  of  a  party  to  pay  a  certain  sum  and 
counsel  fees  in  settlement  of  the  claim  sued 
on  is  an  admission  that  something  is  due; 
and  when  counsel  does  so,  the  error  is  not 
overcome  by  the  court's  statement  to  the 
jury,  that  they  must  disregard  such  offer, 
if  they  think  it  was  an  offer  to  compromise: 
that  is  a  question  for  the  determination  of 
the  court  itself.  Scott  v.  Wood,  81  Cal.  398; 
22  Pac.  871. 


§  2079.  In  action  for  divorce,  admission  not  sufficient.  In  an  action  for 
divorce  on  the  sroimd  of  adultery,  a  confession  of  adultery,  whether  in 
or  out  of  the  pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment  of 
divorce. 


Legislation  §  2079.      Enacted  March  11,  1873. 

Construction  of  section.  This  section  is 
only  affirniatory  of  the  well-established 
rule  of  the  common  law,  and  of  the  I'-nglish 
ecclesiastical  law,  which  has  been  recog- 
nized from  the  earliest  period,  both  in 
England  and  the  several  states  of  the 
Union:    the    object    of    the    rule   requiring 


j)roof  in  corroboration  of  the  defendant's 
confessions  is  to  prevent  collusion;  and 
when  the  entire  testimony,  confessions,  and 
circumstances  repel  all  suspicion  of  collu- 
sion, the  court  should  act  upon  them.  Baker 
V.  Baker,  13  Cal.  87;  Evans  v.  Evans,  41 
Cal.  107. 

Effect  of  admissions  in   suit  for  divorce.    See 
note   30  Am.  Dec.   544. 
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CHAPTER  II. 

PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 

§  2083.  Evidence  may    be  perpetuated.  §  2087.  Papers  prima  facie  evidence. 

i  2084.  Manner  of  application  for  onler.  §  2088.  When  the  evidence  may  be  produced. 

§  2085.  Notice  of  time  and  place  to  be  given.  §  2089.  Effect  of  the  dc  po.sition. 

§  2086.  Manner  of  taking  the  deposition. 

§  2083.  Evidence  may  be  perpetuated.  The  testimony  of  a  witness  may- 
be taken  and  perpetuated  a.s  provided  in  this  chapter. 

Legislation  8  2083.  Enacted  March  1).  tS7'3  Slats.  1859,  p.  219),  omitting  "or  witnesses" 
(based    o;i    Practice    Act,  §  437,    as    amended    by         after  "witness." 

§  2084.  Manner  of  application  for  order.  The  applicant  must  produce 
to  a  judge  of  the  superior  court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating : 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a  court  in  this 
state,  and,  in  such  case,  the  names  of  the  persons  Avhora  he  expects  will  be 
adverse  parties ;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the  title  to  prop- 
erty in  which  he  is  interested,  or  to  establish  marriage,  descent,  heirship,  or 
any  other  matter  which  may  hereafter  become  material  to  establish,  though 
no  suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he  may  not  know 
the  parties  to  such  suit ;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  residence,  and  a 
general  outline  of  the  facts  expected  to  be  proved.  The  judge  to  whom 
such  petition  is  presented  must  make  an  order  allowing  the  examination, 
and  designating  the  officer  before  whom  the  same  must  be  taken,  and  pre- 
scribing the  notice  to  be  given,  which  notice,  if  the  parties  expectant  are 
known  and  reside  in  this  state,  must  be  personally  served,  and,  if  unknown, 
such  notice  must  be  served  on  the  clerk  of  the  county  where  the  property 
to  be  atfected  by  such  evidence  is  situated,  or  the  judge  making  the  order 
resides,  as  may  be  directed  by  him,  and  by  publication  thereof  in  some 
newspaper,  to  be  designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  designate  in  his  order 
the  clerk  of  the  county  to  whom  the  deposition  must  be  returned  when 
taken. 

Legislation  §  2084.  1.  Enacted  March  11,  by  the  judge  making  the  order."  When  §  2084 
187y;  based  on  Practice  Act,  §438,  as  amended  was  enacted  in  1872,  (1)  the  introductory  para- 
by  Stats.  1859,  p.  219,  which  rend:  'The  appli-  graph  read,  "The  applicant  must  produce  to  a 
cant  shall  present  to  a  district  or  county  .iudge,  district  judge,  or  to  a  county  judge,  an  affidavit, 
a  petition,  verified  by  the  oath  of  the  applicant,  staling";  (2)  subds.  1  and  2  read  as  at  present; 
stating,  first,  that  the  applicant  expects  to  be  a  (3)  subd.  3  read,  "The  name  of  the  witness  to  be 
party  to  an  action  in  a  court  in  this  state,  and  e.xarnined,  his  place  of  residence,  and  a  general 
in  such  case,  the  name  or  names  of  the  person,  outline  of  the  facts  expected  to  be  proved.  The 
or  persons,  whom  he  expects  will  be  adverse  par-  judge  to  whom  such  petition  is  presented,  must 
ties;  or  second,  that  the  proof  of  some  fact,  or  make  an  order,  allowing  the  examination  and 
facts,  is  necessary  to  perfect  the  title  to  prop-  prescribing  the  notice  to  be  given,  which  notice, 
erty  in  which  he  is  interested,  or  to  establish  if  parlies  are  known  and  reside  in  this  state, 
marriage,  descent,  heirship,  or  any  other  matter  must  be  personally  served  on  them,  and  if  un- 
which  may  hereafter  become  material  to  estab-  known,  such  notice  must  be  served  on  the  clerk 
lish,  though  no  suit  may  at  the  time  be  antici-  of  tlie  county  where  the  property  to  be  affected 
pated,  or,  if  anticipated,  he  may  not  know  the  by  such  evidence  is  situated,  and  a  notice  there- 
parlies  to  such  suit;  and  third,  the  name  or  of  published  in  some  newspaper  to  be  designated 
names  of  the  witness,  or  witnesses,  to  be  ex-  by  the  judge  making  the  order." 
amined,  his  or  their  place  of  residence,  and  a  2.  Amended  by  Code  Amdts.  1873-74,  p. 
general  outline  of  the  facts  expected  to  be  proved.  391,  (1)  the  introductory  paragraph  then  read- 
The  judge,  to  whom  such  petition  is  presented,  ing,  "The  applicant  must  produce  to  a  district 
shall  make  an  order  allowing  the  examination,  judge,  or  to  a  county  judge,  a  petition,  verified 
and  prescribing  the  notice  to  be  given,  which  by  the  oath  of  the  applicant,  stating";  (2)  subd. 
notice,  if  parties  are  known  and  reside  in  this  1  read  as  at  present;  (3)  subd.  2  had  the  word 
state,  shall  be  personally  served  on  them;  and  if  "it"  before  "may  hereafter";  (4)  subd.  3  em- 
unknown,  such  notice  shall  be  served  on  the  clerk  braced  only  the  first  sentence  of  the  present 
of  the  couniy  when-  tli"  property  to  ln^  atf(rted  subdivision,  the  remainder  being  made  a  new 
by  such  evidence  is  situated,  and  a  notice  thereof  paragraph,  the  first  sentence  of  which  had  the 
published    in    some    newspaper    to    be    designated  word  "the"  instead  of  "such"  after  "atl'ected  by," 
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and  the  second  sentence  "depositions"  instead  warrant  taking  of  deposition.  See  note  Ann.  Cas. 
of    "deposition."  1913D,    8o3.  .^      ^  ^     ^  ,      -u-ii   ^ 

3.   Amended  by  Code  Amdts.    1880,   p.   116.  Junsdiction  of  equity  to  entertain  biU  to  per- 

petuate testimony.    See  note  25  L.  R.  A.    (N.   S.) 

Necessity  that   action  be  pending   in   order   to        67  3. 

§  2085.  Notice  of  time  and  place  to  be  given.  The  person  appointed  by 
the  judge  to  take  the  depositions  is  authorized,  if  a  resident  of  this  state,  on 
receiving  a  copy  of  the  order  of  the  judge,  and  of  the  notice  prescribed  in 
the  last  section,  with  proof  of  its  personal  service  or  publication ;  or,  if  a 
resident  without  the  state,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of  the  notice ;  to  take 
the  deposition  of  the  witness  named  in  the  order  of  the  judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  is  thus  named,  of  such  of  them  as  appear 
before  him,  at  the  time  designated,  and  the  taking  of  the  same  may  be 
continued  from  time  to  time. 

Legislation  §  2085.         1.   Enacted    March    11,  of    the   judge."      When    enacted   in    1872,    §  2085 

1872;  based  on  Practice  Act,   §  439,  as  amended  read:    "Upon   proof   of   service    of   the   notice,    the 

by  Stats.   1859,  p.  219,  which  read:    "Upon  proof  person   before   whom   the   depositions   are   ordered 

of   service   of   the   notice,    as   provided   in   the    last  to  be   taken  must  proceed  to  take   the  depositions 

section,   it   shall  be  the  duty  of  the  judge,  before  of  the   witnesses  named   in   the   petition   upon    the 

whom  the  depositions  are  ordered  to  be  taken,  to  facts  therein  set  forth,  and  the  taking  of  the  same 

proceed   to   take   the   depositions  of   the   witnesses  may  be  continued,   from  time  to   time,  in   the  dis- 

named    in    said    petition,    upon    the    facts    therein  cretion  of  such  person." 

set    forth,    and    the    taking    of    the    same    may    be  3.   Amended  by  Code  Amdts.   1873-74,  p.  392. 

continued,    from   time   to    time,    in   the    discretion 

§  2086.  Manner  of  taking  the  deposition.  The  examination  must  be  by 
question  and  ansAver,  and  if  the  testimony  is  to  be  taken  in  another  state,  it 
must  be  taken  upon  a  commission  to  be  issued  by  the  judge  allowing  the 
examination,  under  the  seal  of  the  court  of  which  he  is  judge,  and  upon  in- 
terrogatories, to  be  settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the  parties  expectant,  if 
known,  othervv^ise  agree.  If  such  parties  are  unknown,  notice  of  the  settle- 
ment of  the  interrogatories  shall  be  published  in  some  newspaper  for  such 
time  as  the  judge  may  designate.  The  deposition,  when  completed,  must  be 
carefully  read  to  and  subscribed  by  the  witness,  then  certified  by  the  officer 
or  person  taking  the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the  order  of  the  judge 
allowing  the  examination,  who  shall  file  the  same  when  received.  The 
judge  allowing  the  examination  shall  file  with  the  clerk  the  order  for  the 
examination,  the  petition  on  which  the  same  was  granted,  with  proof  of  ser- 
vice of  the  order  and  notice. 

Legislation    §    2086.      1.    Enacted     March     11,  timony   is    to   be    taken    in   another   state,    it    must 

1872;  based  on  Practice  Act,   §   440,  as  amended  be   taken  upon  interrogatories  settled  in  the  same 

by   Stats.    1859,  p.   219,   which  read:    "The   exam-  manner  as  in  cases  of  depositions,  unless  the  par- 

ination    shall   be   by   question    and   answer,    unless  ties  otherwise  agree.      The  deposition,  when  com- 

the  parties  otherwise  agree.       The  deposition,  when  pleted,   must   be   carefully   read  to   and  subscribed 

taken,   shall   be   carefully  read   to,   and   subscribed  by   the   witness,    then   certified  by   the  judge,    and 

by,   the  witness,  then  certified  by  the  judge,   and,  immediately    thereafter    tiled    in    the    ofrice    of    the 

immediately    thereafter,    filed   in  "the    ofhce   of    the  clerk  of  the  county  where   it  was  taken,   together 

clerk  of  the  district  court  of  the  county  where  the  with  the  order  for  the  examination  of  the  witness, 

same  was   taken,   together  with   the  order  for   the  the  affidavit  on  which  the  same  was  granted,  and 

examination,   the  petition   on   which   the   same  was  the  affidavit  of  service  of  the  aifidavit,  order,  and 

granted,  and  the  proof  of  service  of  notice."      When  notice." 

enacted  in  1872,  §  2086  read:  "The  examination  2.  Amended  by  Code  Amdts.  1873-74,  p.  392. 
must  be  by  question  and  answer,  and  if  the  tes- 

§  2087.  Papers  prima  facie  evidence.  The  petition  and  order,  and  papers 
filed  by  the  judge,  as  provided  in  section  two  thousand  and  eighty-six,  or 
a  certified  copy  thereof,  are  prima  facie  evidence  of  the  facts  stated  therein 
to  show  compliance  with  the  provisions  of  this  chapter. 

Legislation  §  2087.  1.  Enacted  March  11,  davits,  or  other  proof  filed  with  the  depositions,  or 
1872;  based  on  Practice  Act,  §  441,  as  amended  certified  copies  thereof,  shall  be  prima  facie  evi- 
by    Stats.    1859,   p.   219,    which    read:    "The   aflB-        dence    of    the    facts    therein    stated."      When    en- 
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acted  in  1872,  §  2087  read:  "The  affidavits  filed 
with  the  deposition,  or  a  certified  copy  thereof, 
are  primary   evidence  of   the   facts  stated   therein, 


to    show    compliance    witli    the    provisions    of    this 
chapter." 

2.    Amended  by  Code  Amdts.  1873-74,  p.  393. 


§  2088.  When  the  evidence  may  be  produced.  If  a  trial  be  had  between 
the  parties  named  in  the  petition  as  parties  expectant,  or  their  successors 
in  interest,  or  between  any  parties  wherein  it  may  be  material  to  establish 
the  facts  which  such  depositions  prove,  or  tend  to  prove,  upon  proof  of  the 
death,  or  insanity  of  the  witnesses,  or  that  they  cannot  be  found,  or  are  un- 
able, by  reason  of  age  or  other  infirmity,  to  give  their  testimony,  the  depo- 
sitions or  copies  thereof  may  be  used  by  either  party,  subject  to  all  legal 
objections;  but  if  the  parties  attended  at  the  examination,  no  objection  to 
the  form  of  an  interrogatory  can  be  made  at  the  trial,  unless  the  same  was 
stated  at  the  examination. 


Legislation  g  2088.  1.  Enacted  March  11, 
1873;  based  on  Practice  Act,  §  442,  as  amended 
by  Stats.  1859,  p.  219,  which  read:  "If  a  trial 
be  had  between  the  parties  named  in  the  petition 
as  parties  expectant,  or  their  successors  in  inter- 
est, or  between  any  parties  wherein  it  may  be 
material  to  establish  the  facts  which  such  depo- 
sitions prove,  or  tend  to  prove,  upon  proof  of  the 
death  or  insanity  of  the  witness  or  witnesses,  or 
of  his  or  their  inability  to  attend  the  trial  by  rea- 
son of  age,  sickness,  or  settled  infirmity,  the  depo- 
sition  or   depositions,    or   certified   copies    thereof. 


may  be  used  by  either  party,  subject  to  all  legal 
objections.  But  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  inter- 
rogatory shall  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination."  When 
§  2088  was  enacted  in  1872,  the  changes  consisted 
in  (1)  omitting  (a)  "witness  or"  before  "wit- 
nesses," (b)  "of  his  or"  before  "their  inability," 
and  (c)  "deposition  or"  before  "depositions"  in 
the  second  instance;  and  (2)  substituting  "can" 
for  "shall"  after  "interrogatory." 

8.    Amended  by  Code  Amdts.  1873-74,  p.  393. 


§  2089.  Effect  of  the  deposition.  The  deposition  so  taken  and  read  in 
evidence  has  the  same  effect  as  the  oral  testimony  of  the  witness,  and  no 
other,  and  every  objection  to  the  witness,  or  to  the  relevancy  of  any  ques- 
tion put  to  him.  or  of  any  answer  given  by  him,  may  be  made  in  the  same 
manner  as  if  he  were  examined  orally  at  the  trial. 

Legislation  §  2089.      Enacted  March  11.  1878. 


CHAPTER  III. 

ADMINISTRATION   OF  OATHS  AND   AFFIRMATIONS. 


§  2093. 


2094. 
2095. 


Judicial    and    certain    officers    authorized 

to  administer  oaths. 
Form  of  ordinary  oath  to  a  witness. 
Form    may    be    varied    to    suit    witness's 

belief. 


§  2096.     Same. 

§  2097.     Any   person  who   prefers  it  may   declare 
or  aiifirm. 


§2093.  Judicial  and  certain  officers  authorized  to  administer  oaths. 
Every  court,  every  judge,  or  clerk  of  any  court,  every  justice,  and  every 
notary  public,  and  every  officer  or  person  authorized  to  take  testimony  in 
any  action  or  proceeding,  or  to  decide  upon  evidence,  has  power  to  admin- 
ister oaths  or  affirmations. 


Administration  of  oaths  by  whom.  Ante,  §  128, 
subd.   7,    §  177,   subd.  4;    Pol.   Code,   §  1028. 

Legislation  8  2093.  Enacted  March  11,1872; 
based  on  Practice  Act.  §  443,  which  read:  "Every 
court  of  this  state,  every  judge  or  clerk  of  any 
court,  every  justice  of  the  peace,  and  every  no- 
tary public,  and  every  officer  authorized  to  take 
testimony  or  to  decide  upon  evidence  in  any  pro- 
ceeding, shall  have  power  to  administer  oaths  or 
aflirnuitiiinsi." 

Administration  of  oath  is  ministerial. 
The  administration  of  an  oath  is  a  func- 
tion ministerial  in  its  nature.  Wright  v. 
Lau^fnour,  5.'5  Cal.  280. 

Who  may  administer  oaths.  The  provi- 
sions of  this  section  and  all  the  other  sec- 
tions of  this  code,  and  of  the  Political 
Code,  upon  the  same  subject,  are  all  cumu- 
lative; and  the  power  to  administer  and 
certify  oaths  or  affirmations  is  not  limited 


to  the  officers  enumerated  in  this  section. 
Hailo  V.  Smith,  128  Cal.  415;  60  Pac.  1032. 
Where  an  affidavit  is  required  to  be  made, 
or  an  oath  to  be  administered  and  certi- 
fied, and  the  statute  does  not  designate  the 
particular  officer  before  whom  the  act  may 
be  performed,  it  may  be  done  before  any 
officer  having  general  authority,  under  the 
public  statutes  of  the  state,  to  administer 
and  certify  oaths.  Dunn  v.  Ketchum,  38 
Cal.  93.  The  clerk  of  a  city  police  court 
has,  under  this  section,  authority  to  ad- 
minister the  oath  to  a  person  verifying  a 
complaint  charging  the  commission  of  an 
offense  (People  v.  Vasalo,  120  Cal.  168;  52 
Pac.  305) ;  and  an  oath  may  be  admin- 
istered b.v  the  clerk  of  a  police  court,  who 
takes  the  verification  of  the  comx)laint  upuu 
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which  a  warrant  of  arrest  is  issued.  People 
V.  Burns,  121  Cal.  529j  53  Pae.  1096.  An 
oath  administered  by  the  clerk,  in  open 
court,  under  the  direction  of  the  court,  is 
an  oath  administered  by  the  court,  within 
the  sense  of  the  statute  requiring  an  oath 
to  be  administered  by  the  court  or  judge. 
Oaks  V.  Rodgers,  48  Cal.  197.  The  jurat  to 
an  answer  being,  in  form  and  substance, 
an  aflSdavit,  it  may  be  taken  before  a 
county  recorder.  Pfeiffer  v.  Riehn,  13  Cal. 
644.  The  foreman  of  the  grand  jury  may 
administer  the  oath  to  the  person  appointed 
to  act  as  its  reporter,  but  it  is  not  neces- 
sary that  he  be  repeatedly  and  specifically 
sworn  to  act  in  each  individual  case. 
People  V.  Arnold,  17  Cal.  App.  68;  118  Pac. 
729.  This  section  does  not  authorize  every 
officer,  who,  by  the  Federal  statutes,  may 
exercise  executive  or  judicial  functions,  or 
may  take  testimony  or  decide  upon  evi- 
dence, to  administer  oaths  in  proceedings 
in  the  local  affairs  of  this  state.  Winder  v. 
Hendricks,  56  Cal.  464.  A  commissioner  of 
the  United  Sfates  circuit  court  for  Cali- 
fornia is  not  authorized  to  administer  the 
oath  on  an  application  for  the  purchase 
from  the  state  of  swamp  and  overflowed 
lands;  and  an  application,  sworn  to  before 
such  officer,  is  null  and  void,  and  confers 
no  right  to  purchase  on  the  applicant.  Gar- 
field V.  Wilson,  74  Cal.  175;  15  Pac.  620. 
The  word  "proceeding,"  in  this  section,  has 
an  understood  signification  in  law;  and  the 
power  of  a  mayor,  as  "head  of  the  police," 
to  "receive  and  examine  into"  complaints 
against  police  officers  for  neglect  or  viola- 
tion of  duty,  is  not  a  proceeding  in  a  legal 
sense,  nor  is  the  duty  imposed  upon  him 
to  certify  such  complaints  to  the  common 
council  an  authority  to  "decide  upon  evi- 
dence" in  such  proceedings;  it  is  even  doubt- 
ful whether  he  could  administer  an  oath  in 
examining  such  complaints,  which  he  has 
no  right  to  decide,  but  only  to  certify  to 
the  council;  and  if  he  is  not  clothed  with 
authority  to  administer  oaths  generally, 
and  has  no  power,  other  than  such  as  he 
may  claim  under  the  provisions  defining  his 
duties  in  relation  to  comjilaints  against 
police-officers,  he  has  no  authority  to  ad- 
minister an  official  oath.  Payne  v.  San 
Francisco,  3  Cal.  122. 

Administration  of  oath  by  notary.  A 
notary  public  may  administer  the  oath  to 
one  who  verifies  the  complaint  before  a 
magistrate.  People  v.  Mullaley,  16  Cal. 
App.  44;  116  Pac.  88.  A  notary  public  is 
an  officer  legally  authorized  to  take  and 
certify  acknowledgments  to  written  instru- 
ments, and  to  administer  oaths  and  take 
testimony  for  that  purpose;   but  his  juris- 

§2094.  Form  of  ordinary  oath  to  a  witness.  An  oath,  or  aflfirniation,  in 
an  action  or  proceeding,  may  be  administered  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed  in  the  following 
form:  "You  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  the  evi- 


diction  is  limited  by  law  to  cases  in  which 
he  personally  knows,  or  has  satisfactory 
evidence  on  the  oath  or  affirmation  of  a 
credible  witness,  that  the  person  making 
the  acknowledgment  is  the  person  who  exe- 
cuted the  instrument.  Ex  parte  Carpenter, 
64  Cal.  267;  30  Pac.  816;  and  see  Mills  v. 
Dunlap,  3  Cal.  94.  Where  the  attorney  of 
a  party  is  also  a  notary  public,  he  may  ad- 
minister the  oath  to  or  take  the  affidavit 
of  his  client.  Kuhland  v.  Sedgwick,  17  Cal. 
123;  Reavis  v.  Cowell,  56  Cal.  588. 

Deputy  may  administer  oath.  A  minis- 
terial officer  has  power  to  appoint  deputies; 
and  the  jurat  to  an  affidavit,  signed  by  a 
person  as  the  deputy  agent  of  a  state  land- 
officer,  authorized  to  administer  oaths  as 
a  ministerial  officer,  is  valid.  Wright  v. 
Laugenour,  55  Cal.  280.  The  registrar  of 
the  city  and  county  of  San  Francisco  has 
power  to  appoint  a  deputy  to  administer 
the  necessary  oaths  to  those  coming  to  the 
registrar  to  be  registered.  People  v.  Waite, 
102  Cal.  251;  36  Pac.  518.  A  deputy  county 
clerk  may  administer  oaths  to  witnesses 
(People  v.  Collins,  6  Cal.  App.  492;  92  Pac. 
513):  he  is  invested  by  the  statute  with 
the  same  power,  in  all  respects,  which  his 
principal  possesses;  and  it  is  not  necessary 
for  a  deputy  county  clerk,  before  whom 
affidavits  are  sworn  to,  to  sign  his  prin- 
cipal's name  to  the  jurat.  Touchard  v. 
Crow,  20  Cal.  150;  81  Am.  Dec.  108;  People 
V.  Wheatley,  88  Cal.  114;  26  Pac.  95;  and 
see  MuUer  v.  Boggs,  25  Cal.  175. 

Perjury  allegation  as  to  administration 
of  oath.  The  power  of  a  judge,  sitting  as  a 
magistrate,  is  purely  that  given  by  the  stat- 
ute; and  while  there  is  no  express  provis- 
ion of  the  statute  requiring  the  witnesses 
before  a  magistrate  to  be  sworn  by  him 
personally,  neither  is  there  any  such  provis- 
ion giving  him  power  to  delegate  that 
duty  to  another;  and  the  power  being 
statutory,  the  implication  is,  that  it  was 
intended  that  the  oath  should  be  adminis- 
tered by  the  magistrate;  he  has  no  more 
power  to  call  in  the  county  clerk,  or  other 
officer,  to  administer  oaths  before  him, 
than  a  justice  of  the  peace  or  a  police 
judge  possesses;  but,  assuming  that  the 
magistrate  may  competently  direct  a  clerk, 
or  other  officer,  to  administer  oaths  for 
him,  in  his  presence,  it  must  be  specifically 
alleged,  in  an  indictment  or  information 
for  perjury,  that  the  oath  was  administered 
at  the  direction  of  the  magistrate.  People 
V.  Cohen,  118  Cal.  74;  50  Pac.  20. 

Certification  of  oath.  The  officer  admin- 
istering the  oath  is  the  proper  one  to  cer- 
tify it.     Dunn  v.  Ketchum,  38  Cal.  93. 
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dence  you  shall  give  in  tliis  issue  (or  matter),  pending  between 


and 


-,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help 


you  God." 

Legislation  §  2094.  1.  Enacted  March  11, 
1S73,  and  then  read:  "An  oath  is  usually  ad- 
ministered as  follows;  The  person  who  swears 
expressing  his  assent,  when  addressed  in  the 
following  form:  'You  do  swear,  in  the  presence 
of  the  everlasting  God,  that  the  evidence  you  shall 
give    in    this    issue    (or   matter)    pending    between 

and ,  shall  be  the  truth,  the  whole  truth, 

and  nothing  but  the  truth,  so  help  vou  God.'  " 

2.  Amended  by  Code  Anidts.  1873-74,  p.  394. 

3.  Amendment  by  Stats.  1901,  p.  257;  un- 
constitutional.    See  note  ante,  §  5. 

Sufficiency  of  fonn  of  oath  as  ground  for 
perjury.  It  is  sufficient  if  the  substance 
of  the  oath  prescribed  by  this  section  is 
given:  a  departure  from  the  regular  rorm 
of  the  oath  is  no  defense  to  a  prosecution 
for  perjury.  People  v.  Collins,  6  Cal.  App. 
492;  92'Pac.  513.  Where  the  form  of  oath 
prescribed  by  this  section  was  adminis- 
tered to  witnesses,  with  the  exception  of 
the  invocation,  "So  help  you  God,"  there 
is  no  substantial  departure:  false  testi- 
mony thereunder  would  constitute  perjury. 
People  V.  Swist,  136  Cal.  520;  69  Pac."223; 
People  V.  Parent,  139  Cal.  600;  73  Pac.  423. 

Duty  of  witness  to  disclose  all  facts.     It 


is  the  duty  of  a  witness  to  disclose  all  the 
facts  known  to  him,  bearing  on  the  issues; 
and  where  his  testimony  discloses  the  fact 
that  he  has  in  his  possession  a  paper,  docu- 
ment, or  book,  which  would  be  evidence  in 
favor  of  the  party  desiring  it,  it  is  the  duty 
of  the  court  to  order  its  production.  More- 
house V.  Morehouse,  136  Cal.  332;  68  Pac. 
976. 

Competency  of  witness  as  dependent  on 
knowledge  of  nature  of  oath.  Where  a 
witness,  after  being  sworn,  stated  that  he 
was  fourteen  years  of  age,  and  a  Chilian, 
and  did  not  know  the  obligation  of  an 
oath,  whereupon  the  judge  explained  to 
him  the  nature  of  the  obligation,  and  he 
was  permitted  to  testify  over  the  objec- 
tion of  the  other  party,  it  was  held,  upou 
appeal,  that  the  witness  was  competent. 
Fuller  V.  Fuller,  17  Cal.  605. 

Failure  to  comply  with  exact  form  prescribed 
by  law  as  affecting  binding  character  of  oath. 
See    note    5    Ann.    Cas.    723. 

Validity    of    oath    taken    over    telephone.     See 

note   30  L.  R.   A.    (N.   S.)    358. 


§  2095.  Form  may  be  varied  to  suit  witness's  belief.  Whenever  the 
court  before  which  a  person  is  offered  as  a  witness  is  satisfied  that  he  has 
a  peculiar  mode  of  swearing,  connected  with  or  in  addition  to  the  usual 
form  of  administration,  which,  in  his  opinion,  is  more  solemn  or  obligatory, 
the  court  may,  in  its  discretion,  adopt  that  mode. 

Legislation  §  2095.     Enacted  March  11,  1873.        at  all  obligatory.    People  v.  Green,  99  Cal. 


564;  34  Pac.  231. 

Failure  to  object  to  form  of  oath  waives 
it  as  defense  in  perjury.  It  is  presumed 
that  the  mode  which  a  witness  adopts  in 
taking  an  oath  is  the  one  which  accords 
with  his  belief,  and  which  he  considers 
binding  on  his  conscience;  and  when,  at 
the  time  he  is  sworn,  he  makes  no  objec- 
tion to  the  form  of  its  administration,  but 
takes  it  and  testifies  under  it,  he  will  not 
be  allowed,  in  order  to  escape  the  penalty 
of  perjury,  to  claim  that  it  has  not  been 
administered  in  strict  conformity  with  law. 
People  V.  Parent,  139  Cal.  600;  73  Pac.  423. 


Abuse  of  discretion  by  court.  This  sec- 
tion and  §  2096,  infra,  are  not  mandatory, 
but  merely  permissive,  at  the  discretion 
of  the  court,  to  adopt  a  peculiar  mode  of 
swearing  a  witness  who  regards  such  mode 
as  more  solemn  or  obligatory,  or  according 
to  the  peculiar  ceremonies  of  his  religion; 
and  in  order  to  show  an  abuse  of  the  dis- 
cretionary power  conferred,  in  refusing  to 
administer  a  peculiar  oath  to  a  Chinese 
witness,  it  must  be  made  to  appear  that  the 
court  was  informed  that  the  witness  re- 
garded some  other  form  more  obligatory 
than  the  form  adopted  in  this  state,  and 
perhaps  that  he  did  not  consider  the  latter 

§  2096.  Same.  When  a  person  is  sworn  who  believes  in  any  other  than 
the  Christian  religion,  he  may  be  sworn  according  to  the  peculiar  cere- 
monies of  his  religion,  if  there  be  any  such. 

Legislation  §  2096.  Enacted  March  11,  1873, 
in  the  exact  language  of  Practice  Act,  §  444. 

§  2097.  Any  person  who  prefers  it  may  declare  or  affirm.  Any  person 
Avho  desires  it  may,  at  his  option,  instead  of  taking  an  oath  make  his  solemn 
affirmation  or  declaration,  by  assenting,  when  addressed,  in  the  following 
form:  "You  do  solemnly  affirm  (or  declare)  that,"  etc.,  as  in  section  two 
thousand  and  ninety-four. 


Legislation    g    2097. 
1873. 


1.   Enacted     March     11, 


2.   Repeal  by  Stats.  1901,  p.  257;  uncongtitu- 
tioiial.      See  note  ante,  §  5. 
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CHAPTER  IV. 

GENERAL  PROVISIONS. 


§  2101.    Questions  of  fact,  how  tried. 

§  2102.     Questions  of  law  addressed  to  the  court. 


§  2103.    Questions  of  fact  hy  court  or  referee. 
§  2104.     Moneys  paid  into  court.      [Repealed.] 


Civ. 


§2101.  Questions  of  fact,  how  tried.  All  questions  of  fact,  where  the 
trial  is  by  jury,  other  than  those  mentioned  in  the  next  section,  are  to  be 
decided   by   the   jury,   and   all   evidence   thereon  is  to  be  addressed  to  them, 

except  when  otherwise  provided  by  this  code. 

of  fact  (People  v.  Griffith,  122  Cal.  212;  54 
Pac.  725;  McMullin  v.  McMullin,  123  Cal. 
653;  56  Pac.  554);  as  is  also  fraudulent  in- 
tent (Jamison  v.  King,  50  Cal.  132;  Harris 
V.  Burns,  50  Cal.  140;  I)augherty  v.  Daugh- 
erty,  104  Cal.  221;  37  Pac.  889;  Knox  v. 
Moses,  104  Cal.  502;  38  Pac.  318);  and 
whether  there  is  actual  fraud  in  avoidance 
of  a  contract.  Moore  v.  Copp,  119  Cal.  429; 
51  Pac.  630.  Laches  is  a  question  of  fact 
(Wolff  V.  Canadian  Pacific  Ky.  Co.,  123  Cal. 
535;  56  Pac.  453);  and  whether  the  over- 
flowing of  sewage  is  injurious  to  health,  or 
otherwise  offensive,  is  also  a  question  of 
fact  (Requena  v.  Los  Angeles,  45  Cal.  55); 
and  whether  any  given  encroachment  upon 
a  public  or  private  right  is  a  nuisance. 
People  V.  Davidson,  30  Cal.  379;  Gunter  v. 
Geary,  1  Cal.  462;  Middleton  v.  Franklin, 
3  Cal  238;  Blanc  v.  Klumpke,  29  Cal.  156. 
Former  acquittal  and  once  in  jeopardy  are 
questions  of  fact;  but  where  the  facts  re- 
lied upon  to  support  such  pleas  are  the  dis- 
missal, after  the  impaneling  of  the  jury,  of 
a  fatally  defective  information,  on  motion 
of  the  district  attorney,  by  reason  of  its 
omission  to  allege  an  essential  fact,  such 
omission  being  patent  and  not  disputed,  a 
question  of  law  is  raised  as  to  its  effect,  of 
which  the  jury  is  not  competent  to  judge. 
People  V.  Ammerman,  118  Cal.  23;  50  Pac. 
15. 

Negligence,  province  of  judge  and  jury. 
Where  the  negligence  of  the  defendant  is 
the  basis  of  the  plaintiff's  right  to  recover, 
it  is  the  province  of  the  judge  to  deter- 
mine whether  the  evidence  for  the  plain- 
tiff tends  to  establish  negligence,  and  to 
withdraw  the  case  from  the  jury  if  there 
is  no  evidence  from  which  they  would  have 
the  right  to  infer  negligence;  but  if  negli- 
gence may  be  inferred  from  the  evidence, 
it  is  the  province  of  the  jury  to  determine 
its  sufficiency.  McCurrie  v.  Southern  Pa- 
cific Co.,  122  Cal.  558;  55  Pac.  324;  and  see 
Bush  V.  Barnett,  96  Cal.  2o2;  31  Pac.  2; 
Halloway  v.  Pasadena  etc.  Ky.  Co.,  130  Cal. 
177;  62  Pac.  478.  The  question  as  to  the 
negligence  of  a  plaintiff  is  not  to  be  with- 
drawn from  the  jury,  where  reasonable  men 
maj'  differ  as  to  the  proper  inference  to  be 
drawn  from  the  facts  of  the  case.  Peter- 
sen v.  California  Cotton  Mills  Co.,  20  Cal. 
App.  751;  130  Pac.  169.  Contributory  negli- 
gence is  ordinarily  a  question  of  fact  for 
the    jury.     Foley    v.    Northern    California 


Effect  of  evidence,  for  jury.     .Vnte,  §  2061. 

Fraudulent    intent,    a    question    of    fact. 
Code,  §  3442. 

Issues  of  fact,  how  tried.    See  ante,  §  592. 

Legislation  §  2101.  1,  Enacted  March  11, 
1872,  and  read:  "All  questions  of  fact,  oth^r 
than  those  mentioned  in  the  next  secUon.  are  to 
be  decided  by  the  jury,  and  all  evidence  thereon 
addressed  to  them,  except  when  otherwise  pro- 
vided by  this  code." 

3.   Amended  by  Code  Amdts.  1873-74,  p.  394. 

Questions  of  fact,  what  are.  The  aban- 
donment of  property  in  a  water-ditch,  and 
the  right  to  use  the  same  to  carry  water,  is 
a  question  of  fact  (McGuire  v.  Brown,  106 
Cal.  660;  30  L.  R.  A.  384;  39  Pac.  1060); 
as  is  also  the  question  as  to  the  character 
of  a  corroborating  witness  (People  v.  Comp- 
ton,  123  Cal.  403;  56  Pac.  44);  and  whether 
a  witness  corroborating  aji  accomplice  is 
also  himself  an  accomplice  (People  v. 
Creegan,  121  Cal.  554;  53  Pac.  1082;  People 
v.  Compton,  123  Cal.  403;  56  Pac.  44);  and 
agency,  or  the  extent  and  power  of  an 
agent  (Bergtholdt  v.  Porter,  114  Cal.  681; 
46  Pac.  738;  Farnum  v.  Phoenix  Ins.  Co.,  83 
Cal.  246;  17  Am.  St.  Rep.  233;  23  Pac.  869; 
Grosse-Becker  v.  Becker,  102  Cal.  226;  36 
Pac.  433);  and  whether  a  justice  of  the 
peace  has  authority  to  administer  the  oath 
in  a  criminal  case  then  pending  before 
him  (People  v.  De  Carlo,  124  Cal.  462;  57 
Pac.  383) ;  and  whether  a  broker  is  merely 
a  middleman,  or  the  agent  of  both  parties 
(Clark  V.  Allen,  125  Cal.  276;  57  Pac.  985); 
and  whether  a  cruel  and  offensive  course 
of  conduct  has  been  condoned  (Smith  v. 
Smith,  119  Cal.  183;  48  Pac.  730;  51  Pac. 
183);  and  whether  a  street-company,  by 
crowding  a  car,  caused  a  passenger  to  take 
a  seat  on  the  platform  of  the  car,  and 
whether  the  seat  was  such  as  to  endanger 
the  life  or  safety  of  the  passenger,  pro- 
vided the  company  used  due  care  (Hollo- 
way  v.  Pasadena  etc.  Ry.  Co.,  130  Cal.  177; 
62  Pac.  478) ;  and  whether  a  passenger  on 
a  crowded  street-car  is  guilty  of  contribu- 
tory negligence  in  sitting  upon  the  plat- 
form thereof,  with  his  feet  upon  the  steps. 
(HoUoway  v.  Pasadena  etc.  Ry.  Co.,  130 
Cal.  177;  62  Pac.  478);  and  whether  there 
has  been  a  substantial  performance  of 
every  material  covenant  in  a  building  con- 
tract (Perry  v.  Quackenbu.sh,  105  Cal.  299; 
38  Pac.  740);  and  whether  the  failure  to 
perform  a  contract  resulted  from  design  or 
bad  faith.  Perry  v.  Quackenbush,  ]()'>  Cal. 
299;  38  Pac.  740.     Good  faith  is  a  question 
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Power  Co.,  14  Cal.  App.  401;  112  Pae.  467; 
Waniorek  v.  United  Railroads,  17  Cal.  App. 
121;  118  Pae.  947;  Teale  v.  Southern  Pa- 
cific Co.,  20  Cal.  App.  570;  129  Pae.  949. 

Right  of  jury  in  criminal  cases.  While, 
in  a  criminal  proceeding,  the  jury  has  the 
naked  power  to  decide  all  the  questions 
arising  on  the  general  issue  of  not  guilty, 
yet  it  has  only  the  right  to  find  the  facts, 
and  apply  to  them  the  law  as  given  by  the 
court.  People  v.  Lem  You,  97  Cal.  224;  32 
Pae.  11. 

Malice.  Malice,  in  actions  of  libel  and 
slander,  is  divided  into  two  classes:  malice 
in  law  and  malice  in  fact.  Childers  v.  San 
Jose  Mercury  etc.  Co.,  105  Cal.  284;  45 
Am.  St.  Rep.  40;  38  Pae.  903. 

Nonsuit.  Where  it  would  be  the  duty  of 
the  court  to  set  aside  a  verdict  for  the 
plaintiff  if  the  case  were  submitted  to  a 
jury,  a  nonsuit  may  properly  be  granted; 
and  such  action  would  not  violate  the  con- 
stitutional right  of  trial  by  jury.  Bohn  v. 
Pacific  Electric  Ry.  Co.,  5  Cal.  App.  622; 
91  Pae.  115. 

Province  of  court  and  jury  in  libel.  See  notes 
4   Am.    Dec.    351;    13    Am.    St.    Kep.    625. 

Jury  as  judges  of  the  law  as  well  as  of  the 
facts.  See  notes  33  Am.  Rep.  791;  42  Am.  St. 
Kep.  290;   33  h.  R.  A.    (N.  S.)   207. 

Contributory  negligence  as  question  for  jury. 
See   note    8   Am.   St.   Kep.    849. 

What  deemed  to  be  invasion  by  the  court  of 
the  province  of  jury.  See  note  14  Am.  St.  Rep. 
36. 

Functions  of  court  and  jury  in  determining 
proximate  and  remote  cause.  See  notes  36  Am. 
St.   Rep.    851;    Ann.   Cas.   1913B,    351. 

Reasonable  care  as  question  of  fact.  See  note 
87    Am.    St.   Rep,    562. 

Fraud  as  question  of  law  or  fact.  See  note  1 
Ann.    Cas.    446. 

Reasonableness  of  rules  and  regulations  for 
conduct  of  business  of  quasi-public  nature  as 
question  of  law  or  fact.    See  note  3  Ann.  Cas.  715. 

Assumption  of  risk  arising  after  commence- 
ment of  employment  as  question  of  law  or  fact. 
See   note   3   Ann.   Cas.    814. 

Reasonableness  of  time  for  delivery  of  goods 
as  question  of  law  or  fact.  See  note  6  Ann.  Cas. 
245, 

Negligence  of  railroad  in  constructing  perma- 
nent structure  close  to  tracks  as  question  of  law 
or    fact.     See    note    7    Ann.    Cas.    .131. 

Original  or  collateral  nature  of  oral  promise 
within  statute  of  frauds  as  question  of  law  or 
fact.     See    note    9    Ann.    Ca.s.    895. 

Privileged  communication  within  law  of  libel 
and  slander  as  question  of  law  or  fact.  See  note 
10   Ann.    Cas.    1152. 

Province  of  court  or  of  jury  to  determine 
whether  contract  is  contrary  to  public  policy. 
See   note  11   Ann.   Cas.   124. 

Former  jeopardy  as  question  of  law  or  fact. 
See    note    11    Ann.    Cas.    993. 


Reasonableness  of  time  in  which  goods  are  re- 
turned under  contract  of  "sale  or  return"  as 
question  of  law  or  fact.  See  note  14  Ann.  Cas. 
331. 

Province  of  court  and  jury  as  to  whether 
articles  furnished  to  infants  constitute  neces- 
saries.    See   note    14   ,\nn.    ("as.    686. 

Functions  of  court  and  jury  in  allowance  of 
exemplary  damages  for  libel  and  slander.  See 
note    14    Ann.    Cas.    823, 

Estoppel  in  pais  as  question  of  law  or  fact. 
See   note    Ann,    Cas,    1912A,    1072, 

Determination  of  mineral  or  non-mineral  char- 
acter of  public  land.  See  note  Ann.  Cas.  I9r2.\, 
1315. 

Sufficiency  of  proofs  of  death  under  life  insur- 
ance policy  as  question  of  law  or  fact.  See  note 
Ann,   Cas,    1913B.   842. 

Belief  of  defendant  in  truth  of  charge  made 
against  plaintiff  as  question  of  law  or  fact  in  ac- 
tion for  malicious  prosecution.  See  note  Ann.  Cas. 
1912C,     1043, 

Whether  employees  are  fellow-servants  as  ques- 
tion of  law  or  fact.  See  notes  Ann.  Cas.  191 2D, 
75;    50  L.  R.  A.   421. 

Whether  failure  of  railroad  to  place  its  tracks 
was  proximate  cause  of  accident  as  question  of 
law  or  of  fact.    See  note  Ann.  Cas.   1912n,  454. 

Reasonableness  of  rule  promulgated  by  master 
for  guidance  of  servant  as  question  of  law  or 
fact.    See  note  Ann,  Cas,   1913C,   187. 

Intention  of  parties  to  contract  not  reduced  to 
writing  as  question  for  jury.  See  note  Ann.  Cas. 
1913C,    1310. 

What  is  mutual  account  as  question  for  jury. 
See    note    Ann.    Cas.    1913D,    820. 

Weight  and  effect  of  testimony  as  to  sanity. 
See  notes   38   L.  R.   A.   733;    39   L.  R.  A.   333. 

Reasonableness  of  time  as  question  of  law  or 
of  fact.  See  notes  4  L.  R.  A.  (N.  S,)  140;  7 
L.  R.  A.    (N,   S,)    1041;   29  L.  R,   A.   (N.   S.I    341. 

Right  of  jury  to  determine  existence  of  facts 
essential  to  admissibility  of  dying  declarations. 
See  note   16  L.  R.   A.    (N.   S.)    660. 

CODE  COMMISSIONERS'  NOTE.  See  §§  608, 
2061.  Whether  wisely  or  not,  the  constitution 
has  abrogated  the  rule  of  common  law  by  whieh 
judges  were  allowed  to  express  their  opinions  as 
to  the  facts  in  issue,  or  as  to  the  weight  of  evi- 
dence. To  weigh  the  evidence  and  find  the  faets 
is,  in  this  state,  the  e.xclusive  province  of  the 
jury,  and  with  the  performance  of  that  duty  the 
judge  cannot  interfere  without  a  palpable  viola- 
tion of  the  organic  law.  People  v.  Dick,  34  Cal. 
666;  see  People  v.  King,  27  Cal.  513;  87  Am. 
Dec.  95;  People  v.  Dick,  32  Cal.  213;  see  also 
Pico  V.  Stevens,  18  Cal.  377;  Terry  v.  Sickles, 
13  Cal.  427;  Caulfield  v.  Sanders,  17  Cal.  569. 
It  is  better  for  the  court,  in  charging  a  jury  in 
a  criminal  case,  to  avoid  assuming  any  material 
fact  as  proved,  however  clear  to  the  mind  of 
the  court  such  fact  may  seem  to  be  established. 
People  V.  Dick,  32  Cal.  213;  People  v.  Barry,  31 
Cal.  357.  It  is  clearly  error  for  a  court  to 
charge  a  jury  as  to  a  question  of  fact,  or  as  to 
the  weight  of  evidence.  Battersby  v.  Abbott,  9 
Cal.  565';  see  also  Treadwell  v.  Wells,  4  Cal.  260. 
The  deduction  of  conclusions  from  facts  proved 
is  not  the  province  of  a  witness,  but  of  a  jury. 
Such  evidence  is  purely  a  matter  of  opinion,  and 
not  the  statement  of  a  fact,  and  should  be  ex- 
eluded.     Largan  v.  Central  R.  R.  Co.,  40  Cal.  274. 


§2102.  Questions  of  law  addressed  to  the  court.  All  questions  of  law, 
including  the  admissibility  of  testimony,  the  facts  preliminary  to  such  ad- 
mission, and  the  construction  of  statutes  and  other  writings,  and  other  rules 
of  evidence,  are  to  be  decided  by  the  court,  and  all  discussions  of  law  ad- 
dressed to  it.  Whenever  the  knowledge  of  the  court  is,  by  this  code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge  to  the  jury,  who 
are  bound  to  accept  it. 

Knowledge  of  the  court,   scope  of  Judicial  no-  Questions    of    law    and    fact.      What    are 

tice.    Ante,  §  1875,  boundaries  is  a  matter  of  law:  where  they 

Legislations  2102.     Enacted  March  11,  1873.       are  is  a  matter  of  fact.   White  v.  Spreckels, 
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75  Cal.  610;  17  Pac.  715.  Whether  the  lines 
of  a  survey,  which  purport  to  describe  a 
tract  of  land  in  a  deed,  sufficiently  define 
the  land  to  be  conveyed,  is  a  question  of 
law  to  be  determined  by  the  court  when 
the  deed  is  offered  in  evidence:  whether  a 
particular  parcel  is  within  the  lines  of  the 
survey,  is  a  question  of  fact  to  be  shov/u 
by  evidence.  Los  Angeles  Farming  etc. 
Co.  V.  Thompson,  117  Cal.  594;  49  Pac.  714. 
Whether  the  levy  of  an  attachment  by  a 
company  upon  its  members  for  the  purpose 
of  paying  for  work  for  which  the  company 
had  contracted  constitutes  an  acceptance 
from  the  contractor  of  such  work  as  then 
constructed,  is  a  question  of  law  for  the 
determination  of  the  court.  Gilliam  v. 
Brown,  116  Cal.  454;  48  Pac.  486.  The 
court  must  determine  the  meaning  of  a 
contract  (Luckhart  v.  Ogden,  30  Cal.  547; 
and  see  Ellis  v.  Crawford,  39  Cal.  523); 
and  the  construction  of  the  description  in 
a  conveyance  is  a  question  to  be  deter- 
mined by  the  court  (Hicks  v.  Coleman,  25 
Cal.  122;  85  Cal.  103;  Moody  v.  Palmer, 
50  Cal.  31) ;  and  whether  one  acts  as  a 
fellow-servant  or  as  a  representative  of  the 
master,  under  a  given  state  of  facts,  is  a 
question  of  law  for  the  court  (Donnelly  v. 
San  Francisco  Bridge  Co.,  117  Cal.  417;  49 
Pac.  559) ;  and  where  the  facts  are  estab- 
lished by  contradictory  evidence,  the  ques- 
tion of  negligence  is  a  matter  of  law  for 
the  court  (Flemming  v.  Western  Pacific 
K.  R.  Co.,  49  Cal.  253);  and  whether  an 
agreement  between  parties  amounts  to  an 
extension  of  time  for  the  performance  of 
a  former  contract  between  them,  and  if  so, 
what  time,  are  questions  of  law  for  the 
court,  and  not  of  fact  for  the  jury  (Luck- 
hart  V.  Ogden,  30  Cal.  547);  and  where  a 
contract  is  to  be  performed  within  a  rea- 
sonable time,  the  question  as  to  what  is  a 
reasonable  time  is  one  of  law,  to  be  deter- 
mined by  the  court  from  the  facts  estab- 
lished (Luckhart  v.  Ogden,  30  Cal.  547); 
and  the  materiality  of  perjured  testimony 
is  a  question  of  law  for  the  court,  and  not 
of  fact  for  the  jury  (People  v.  Clement- 
shaw,  59  Cal.  385) ;  and  whether  an  offer 
is  an  admission  or  an  offer  to  compromise, 
is  a  question  for  the  determination  of  the 
court.  Scott  V.  Wood,  81  Cal.  398;  22  Pac. 
871.  The  ])roper  course  is  for  the  court, 
assuming  all  the  evidence  to  be  true,  to  de- 
termine whether  the  particular  article  of 
evidence  is  or  is  not  material:  any  dispute 
as  to  the  truth  of  facts  must  go  to  the 
jury.  People  v.  Lem  You,  97  Cal.  224;  32 
Pac.  11.  In  an  action  to  recover  damages 
for  malicious  prosecution,  what  facts  and 
circum.«tances  amount  to  probable  cause  is 
a  pure  question  of  law;  whether  they  exist 
or  not,  is  a  pure  question  of  fact:  the  for- 
mer is  exclusively  for  the  court;  the  latter, 
for  the  jurv.  Ball  v.  Rawles,  93  Cal.  222; 
27  Am.  St."Kep.  174;  28  Pac.  937;  Sandell 


V.  Sherman,  107  Cal.  391;  40  Pac.  493;  and 
see  Kinsey  v.  Wallace,  36  Cal.  462. 

Facts    before    admission    of    testimony. 

Whether  there  has  been  a  material  altera- 
tion in  an  entry  made  in  a  family  Bible, 
offered  in  evidence  to  prove  the  date  of  a 
child's  birth,  is  a  question  to  be  determined 
by  the  court  when  it  is  ottered,  and  before 
it  is  presented  to  the  jury.  People  v.  Mayne, 
lis  Cal.  516;  62  Am.  St.  Rep.  256;  50  Pac. 
654. 

Instructions  to  jury.  The  jury,  in  an  ac- 
tion for  malicious  prosecution,  are  not  to 
determine  whether  the  facts  amount  to 
probable  cause,  but  it  is  the  province  of 
the  court  to  determine  that  question:  when 
the  facts  are  not  controverted,  the  court 
must  instruct  the  jury  whether  they  amount 
to  probable  cause;  when  they  are  contro- 
verted, the  court  must  instruct  that  if  they 
find  the  facts  in  a  designated  way,  then 
such  facts  do  or  do  not  amount  to  probable 
cause.  Harkrader  v.  Moore,  44  Cal.  144.  The 
question  of  probable  cause  being  always 
to  be  determined  by  the  court  from  the 
facts  in  each  particular  case,  it  is  unneces- 
sary and  improper  to  give  to  the  jury  any 
definition  of  the  term,  or  any  instruction 
upon  abstract  propositions  relating  to  the 
subject:  the  instructions  should  always  be 
in  the  concrete,  and  never  leave  to  the 
jury  the  office  of  determining  the  question. 
Ball  V.  Rawles,  93  Cal.  222;  27  Am.  St.  Rep. 
174;  28  Pac.  937;  People  v.  Lem  You,  97 
Cal.  224;  32  Pac.  11. 

Error.  On  a  trial  for  perjury,  the  ques- 
tion of  the  materiality  of  the  alleged  false 
testimony  is  always  one  of  law  for  the 
court:  it  is  error  for  the  court,  in  instruct- 
ing the  jury,  to  leave  the  question  to  the 
jury  in  one  part  of  the  instructions,  while 
in  another  part  it  is  decided  by  the  court 
and  taken  away  from  the  jury.  People  v. 
Lem  You,  97  Cal.  224;  32  Pac.  11.  When 
the  facts  are  agreed  upon  or  ascertained, 
the  question  whether  the  case  is  brought 
within  the  bar  of  the  statute  of  limitations 
is  one  of  law  for  the  court:  it  is  error  to 
submit  to  the  jury  the  question  whether 
a  demand  is  barred  by  the  statute.  Reed 
v.  Swift,  45  Cal.  255.  The  construction  of 
the  pleadings  is  a  question  for  the  court  to 
determine:  it  is  error  to  instruct  the  jury 
in  such  a  manner  as  to  leave  it  for  them 
to  determine  whether  or  not  the  answer 
denies  certain  allegations  of  the  complaint. 
Taylor  v.  Middleton,  67  Cal.  656;  8  Pac. 
594. 

Admissibility  of  dying  declarations  as  question 
of  law  or  fact.    Spp  note  8   Aim.  Cas.   5;'.;). 

Failure  of  railroad  to  equip  cars  witli  auto- 
matic couplers  as  negligence  per  se.  See  note  10 
Ann.    Cas.    701. 

Sale  of  intoxicating  liquors  as  nuisance  per  se. 
See    note    14    Ann.    Cas.    36. 

Proof  of  foreign  law  as  made  to  court  or  jury. 
See  notes  7  Ann.  Cas.  74;   Ann.  Cas.   i;)].!D,  256. 

Existence  of  similarity  in  orler  to  make  com- 
parison of  properties  as  to  tUelr  value  admissible, 
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as  question  for  court.  See  note  Ann.  Cas.  1913D, 
582. 

CODE  COMMISSIONERS'  NOTE.  1.  Ques- 
tions of  law  to  be  decided   by  the  court.      It   is 

for  the  court  to  determine  whether  letters,  which 
have  passed  between  parties,  constitute  an  agree- 
ment between  them.  Whether  an  agreement  be- 
tween parties  amounts  to  an  extension  of  time  for 
the  performance  of  a  former  contract  between 
them;  and  if  so,  what  time,  are  questions  of  law 
for  the  court,  and  not  of  fact  for  a  .iury.  When 
a  contract  is  to  be  performed  within  a  reason- 
able time,  the  question.  What  is  a  reasonable 
time?  is  one  of  law,  to  be  determined  by  the 
court  from  the  facts  established.  Luckhart  v. 
Ogden,  30  Cal.  556. 

2.  Is  the  court  or  jury  to  determine  the  issue 
of  what  is  "reasonable  time"  to  perform  a  con- 
tract? Reasonable  care,  due  diligence,  etc.  In 
I.uckhart  v.  Ogden.  30  Cal.  557,  the  court  say: 

"The  agreement  evidenced  by  the  letteis  being 
an  enlargement  for  a  reasonable  period  of  the 
term  for  the  complete  performance  of  the  con- 
tract on  the  part  of  the  defendants,  or  to  make 
effectual  their  abandonment  of  the  purchase,  it 
becomes  necessary,  as  the  case  must  be  remanded 
for  a  new  trial,  to  pass  upon  the  question,  whether 
it  was  for  the  court  or  jury  to  determine  the 
issue  involved  in  this  point.  The  court,  in  sub- 
mitting it  to  the  jury,  left  to  them  to  decide  the 
question  of  what  constituted  a  reasonable  time 
in  which  the  defendants  might  perform  their  con- 
tract or  elect  to  abandon  their  purchase  and 
roconvey  the  property  to  the  plaintiff,  under  the 
agreement  extending  time  for  that  purpose.  In 
several  cases  cited  by  the  defendants'  counsel, 
it  is  laid  down  as  the  rule  of  law,  that  what  is 
a  reasonable  time  within  which  a  contract  must 
be  performed  when  it  is  silent  on  the  subject, 
is  a  question  of  law.  Attwood  v.  Clark,  2  Me. 
249;  Kingsley  v.  Wallis,  14  Me.  57;  Howe  v. 
Huntington,  15  Me.  350;  Hill  v.  Hobart,  16  Me. 
168.  In  the  case  last  cited,  the  court  say: 
'Where  the  facts  are  clearly  established,  or  are 
undisputed,  or  admitted,  reasonable  time  is  a 
question  of  law.  But  where  what  is  reasonable 
time  depends  upon  certain  other  controverted 
points;  or  where  the  motives  of  the  party  enter 
into  the  question,  the  whole  is  necessarily  to  be 
submitted  to  the  jury,  before  any  judgment  can 
be  found,  whether  the  time  was  or  was  not  rea- 
sonable.' Ordinarily,  it  is  a  matter  of  no  diffi- 
culty to  ascertain  whether  a  particular  question 
be  one  of  law  or  of  fact;  but  in  the  class  of  cases 
involving  questions  of  reasonable  time,  reason- 
able care,  due  diligence,  and  the  like,  it  often 
happens  that  some  general  conclusion  is  to  be 
drawn  from  a  variety  of  facts  and  circumstances 
appertaining  to  the  particular  case.  Upon  this 
subject,   Starkie  says: 

"  'The  law  cannot  prescribe,  in  general,  what 
shall  be  reasonable  time,  by  any  defined  combina- 
tion of  facts,  so  much  does  the  question  depend 
upon  the  situation  of  the  parties  and  the  minute 
and  peculiar  circumstances  incident  to  each  case. 
If  a  man  has  a  right,  by  contract  or  otherwise,  to 
cut  and  take  crops  from  the  lands  of  another,  the 
law,  it  is  obvious,  can  lay  down  no  rule  as  to  the 
precise  time  when  they  shall  be  cut  and  removed; 
all  that  can  be  done  is  to  direct  or  to  imply  that 
this  shall  be  done  in  a  reasonable  and  convenient 
time;  and  this  must,  obviously,  depend  on  the 
state  of  the  weather  and  other  circumstances, 
which  cannot,  from  their  nature,  form  the  basis 
of  any  legal  rule  or  definition.'  Starkie  on  Evi- 
dence, p.  769. 

"The  term  'reasonable  time'  is  a  technical  and 
legal  expression,  which,  in  the  abstract,  involves 
matter  of  law  as  well  as  matter  of  fact.  When- 
ever any  rule  or  principle  of  law  applies  to  the 
special  facts  proved  in  evidence,  and  determines 
their  legal  quality,  its  application  is  matter  of 
law.  But  whenever  the  special  facts  and  cir- 
cumstances   are    such    that    the   court    cannot,    by 


the  aid  of  anv  legal  rule  or  principle,  decide  upon 
the  legal  quality  of  the  facts,  it  is  necessary  that 
the  jury  should  draw  the  inference  in  fact,  with 
reference  to  the  ordinary  course  and  practice  of 
dealing,  and  the  general  principles  of  morality 
and  utility.  Where  the  law  itself  prescribes 
what  shall  be  considered  to  be  reasonable  time 
in  respect  to  a  given  subject,  the  question  is  one 
of  law,  and  the  duty  of  the  jury  is  confined  to 
finding  the  simple  facts.  Where,  on  the  other 
hand,  the  law  'does  not,  by  the  operation  of  any 
principle  or  established  rule,  decide  upon  the 
legal  quality  of  the  simple  facts,  or  res  gestae, 
it  is  for  the  jury  to  draw  the  general  inference 
of  reasonable  or  unreasonable  in  point  of  fact. 
In  such  cases,  the  legal  conclusion  follows  the 
inference  of  facts;  in  other  words,  the  question 
as  to  reasonable  time,  etc.,  is  one  of  fact,  and 
the  time  is  reasonable  or  unreasonable,  in  point 
of  law,  according  to  the  finding  of  the  jury  in 
point  of  fact.'    Starkie  on  ilvidence,  p.  774. 

"In  Cocker  v.  Franklin  Hemp  etc.  Co.,  3  Sumn. 
532,  Fed.  Cas.  No.  2932,  the  question  of  reason- 
able time  for  the  performance  of  a  contract  which 
was  silent  on  the  subject,  was  considered  by 
Mr.  Justice  Story,  in  submitting  the  case  to  the 
jury,  and  he  left  it  to  them,  after  laying  down 
the  rules  by  which  they  should  be  governed,  to 
determine  from  the  evidence  the  reasonableness 
of  the  time  allowed  to  be  necessary  for  the  per- 
formance of  the  contract  undertaken.  In  his 
summing  up  to  the  jury,  the  learned  justice  re- 
ferred with  approbation  to  the  case  of  Ellis  v. 
Thompson,  3  Mees.  &  W.  445,  in  which  Baron 
Alderson,  in  speaking  of  a  contract  for  the  de- 
livery of  goods,  which  contained  no  specification 
as  to  the  time  when  the  delivery  should  be  made, 
said,  for  that  reason,  the  law  would  imply  that 
the  delivery  should  be  made  within  a  reasonable 
time,  and  that  what  was  a  reasonable  time  was 
a  question  for  the  jury  at  the  trial.  See  also  Fry 
V.  Hill,  7  Taunt.  397;  129  Eng.  Reprint,  158; 
Doe  V.  Sandham,  1  Term  Rep.  705:  99  Eng. 
Reprint,  1332;  Facey  v.  Hurdom,  3  Barn.  &  C. 
213;  107  Eng.  Reprint,  713;  Pitt  v.  Shew,  4 
Barn.  &  Aid.  208:   106  Eng.  Reprint,  914." 

3.  Generally.  Where  there  is  no  dispute  as 
to  the  facts,  and  the  law  upon  those  facts  de- 
clares a  transaction  fraudulent,  it  is  not  a  ques- 
tion for  the  jury.  The  court,  in  such  a  case, 
mav  direct  the  jury  how  to  find,  or  set  aside  the 
verdict  if  thev  find  to  the  contrarv.  Clienerv  v. 
Palmer,  6  Cal.  122;  65  Am.  Dec.  493.  It  is 
error  for  the  court  to  submit  to  a  jury  the  ques- 
tion of  the  legal  effect  of  written  documents 
offered  in  evidence  during  the  trial.  Carpentier 
V.  Thirston,  24  Cal.  269.  In  ejectment,  the 
court,  having  admitted  in  evidence,  as  sufficiently 
proven,  the  mesne  conveyances  through  wljich 
plaintiff  traced  title — the  defendants  being  mere 
trespassers — charged  the  jury  that  "the  written 
evidence  of  title,  together  with  the  admissions  of 
the  parties,  authorized  them  to  find  for  plain- 
tiff, since  the  execution  of  the  papers  had  been 
passed  upon  by  the  court."  Held,  to  be  no  ob- 
jection to  this  instruction,  that  it  does  not  leave 
the  execution  and  delivery  of  the  conveyances  to 
the  jury:  that  the  sufficiency  of  their  execution 
was  a  matter  addressed  solely  to  the  court,  and 
that  no  question  being  raised  during  the  trial 
as  to  their  delivery,  and  no  evidence  being  of- 
fered to  rebut  the  presumption  of  delivery  arising 
from  their  possession  by  plaintiff,  the  instruction 
amounted  only  to  an  announcement  of  the  law 
as  to  the  effect  of  the  conveyances  and  of  the 
admission  of  the  defendants.  See  further,  also. 
Stark  V.  Barrett,  15  Cal.  363.  In  ejectment, 
where  the  title  is  of  record,  and  wholly  docu- 
mentary, the  court  may  declare  the  effect  of  the 
papers  offered  in  evidence  by  the  plaintiff,  and 
instruct  the  jury  that  plaintiff  has  made  out  his 
title,  if  they  believe  the  land  to  be  within  the 
boundaries  of  a  grant  under  which  plaintiff 
claims.    McGarvey  v.  Little,  15  Cal.  27. 


§  2103.     Questions  of  fact  by  court  or  referee.     The  provisions  contained 
in  this  jjart  of  the  code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
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equally  applicable  on  the  trial  of  a  question  of  fact  before  a  court   referee   or 
other  officer.  ' 


Legislation  8  2103.      Enacted  March  11,  1872. 

Review  on  appeal  of  discretion  of  referee. 
It  is  within  the  discretion  of  referees  to 
reopen  the  case,  after  it  has  been  once 
closed,  for  the  purpose  of  receiving  addi- 


tional testimony;  and  the  exercise  of  such 
discretion,  except  in  case  of  gross  abuse, 
will  not  be  reviewed  upon  appeal.  Mar- 
ziou  V.  Pioche,  10  Cal.  545, 


§  2104.     [Moneys  paid  into  court.     Repealed.] 


Corresponding  provision.     Ante,  §  573. 

7^,7'wl'"'  ^  ^"^-      *•   ^^^'^  ^y  S*»f^-  1873- 

8.   Repeal  by  Stats.  1901,  p.  257-  uncondtit,, 
tional.    See  note  ante,  §  5.        '  f  •  "•"  .  unconsutu- 


3.  Repealed  by  Stats.  1907.  pp.  711  735- 
the  code  commissioner  saying, "This  section  is  re- 
pealed because  there  have  heretofore  been  two 
sections  covering  the  same  subject  which  weTe 
somewhat  conflicting,  and  the  two  section,  have 
been  amalgamated  into  §  573.    See  §  573  " 
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APPENDIX, 

BURNT  OR  DESTROYED  RECORDS  OR  DOCUMENTS. 

An  act  to  provide  for  the  establishment  and  quieting  of  title  to  real  property 
in  case  of  the  loss  or  destruction  of  p^iblic  records. 

[Approved  June  16,  1906;  Stats.  1906,  p.  78.     Amended  Stats.  1909,  p.  163;  Stats.  1911, 

p.  6;  Stats.  1913,  p.  135.] 

§     1.      Establishment  and  quieting  of  title  to  real  §  10.  Judgment  not  to  be  given  by  default. 

property  when  public  records  are  lost.  ■)  1 1 .  Judgment. 

§     2.      Action  commenced  how.  §  12.  Rules  of  practice. 

§     3.      Filing  of  complaint  and  issue  of  summons.  §  13.  Numbering  and  indexing  of  actions. 

S     4.      Publication  of  summons.  §  14.  Judgment  entered  prevents  further  action, 
S     5.      Affidavit.  except. 

§     6.      Service  of  summons.      On  resident  of  this  §  15.  Executor,  etc.,  may  maintain  action. 

state.      On  non-resident.  §  16.  County  includes  what. 

§     7.      Jurisdiction  of  court.  §  17.  Remedies  deemed  cumulative. 

§     8.      Answer  to  complaint.  §  18.  Actions     to     be     commenced     when.      [Re- 
§     9.      Record  of  pendency  of  action.  pealed.] 

Establishment  and  quieting  of  title  to  real  property  when  public  records 
are  lost. 
Section  1.  Whenever  the  public  records  in  the  office  of  a  county  re- 
corder have  been,  or  shall  hereafter  be,  lost  or  destroyed,  in  whole  or  in 
any  material  part,  by  flood,  fire  or  earthquake,  any  person  who  claims  an 
estate  of  inheritance,  or  for  life  in,  and  who  is  by  himself  or  his  tenant,  or 
other  person,  holding  under  him,  in  the  actual  and  peaceable  possession  of 
any  real  property  in  such  county,  may  bring  and  maintain  an  action  in 
rem  against  all  the  world,  in  the  superior  court  for  the  county  in  which 
such  real  property  is  situate,  to  establish  his  title  to  such  property  and  to 
determine  all  adverse  claims  thereto.  Any  number  of  separate  parcels  of 
land  claimed  by  the  plaintiff  may  be  included  in  the  same  action. 

Action  commenced  how. 

Sec.  2.  The  action  shall  be  commenced  by  the  filing  of  a  verified  com- 
plaint, in  which  the  party  so  commencing  the  same  shall  be  named  as  plain- 
tiff, and  the  defendants  shall  be  described  as  "all  persons  claiming  any 
interest  in,  or  lien  upon  the  real  property  herein  described,  or  any  part 
thereof,"  and  shall  contain  a  statement  of  the  facts  enumerated  in  section 
one  of  this  act,  a  particular  description  of  such  real  property,  and  a  specifi- 
cation of  the  estate,  title,  or  interest  of  the  plaintiff  therein. 

Filing  of  complaint  and  issue  of  summons. 

Sec.  3.  Upon  the  filing  of  the  complaint,  a  summons  must  be  issued 
under  the  seal  of  the  court,  which  shall  contain  the  name  of  the  court  and 
county  in  which  the  action  is  brought,  the  name  of  the  plaintiff  and  a  par- 
ticular description  of  the  real  property  involved,  and  shall  be  directed  to 
"all  persons  claiming  any  interest  in,  or  lien  upon  the  real  property  herein 
described,  or  any  part  thereof,"  as  defendants,  and  shall  be  substantially 
in  the  following  form: 

2  Pair.— 136  (2161) 
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"In  the  Superior  Court  of  the  State  of  California  in  and  for  the  County 

(or  city  and  county)  of ." 


Plaintiff, 
vs. 

All  Persons  Claiming  Any  Interest  in,  or  Lien  upon,  the 
Real  Property  herein  Described  or  Any  Part  thereof. 

Defendants. 


>  Action  No. 


The  People  of  the  State  of  California,  to  All  Persons  Claiming  Any  Inter- 
est in,  or  Lien  upon,  the  Real  Property  Herein  Described  or  Any  Part 
thereof,  Defendants,  Greeting : 

You  are  hereby  required  to  appear  and  answer  the  complaint  of  , 

j>laintiff,  filed  with  the  clerk  of  the  above-entitled  court  and  county,  within 
three  months  after  the  first  publication  of  this  summons,  and  to  set  forth 
what  interest  or  lien,  if  any,  you  have  in  or  upon  that  certain  real  prop- 
erty or  any  part  thereof,  situated  in  the  county   (or  city  and  county)   of 

,   state   of  California,  particularly  described  as  follows:    (here  insert 

description). 

And  you  are  hereby  notified  that,  unless  you  so  appear  and  answer,  the 
plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the  complaint, 
to  wit:  (here  insert  a  statement  of  the  relief  so  demanded). 

Witness  my  hand  and  the  seal  of  said  court,  this day  of ,  A.  D. 

(Seal) 

,  Clerk." 

Publication  of  summons. 

Sec.  4.  The  summons  shall  be  published  in  a  newspaper  of  general  circu- 
lation published  in  the  county  in  which  the  action  is  brought.  The  news- 
paper in  which  such  publication  is  to  be  made  shall  be  designated  by  an 
order  of  the  court  or  a  judge  thereof  to  be  signed  and  filed  with  the  clerk. 
No  other  order  for  the  publication  of  the  summons  shall  be  necessary,  nor 
shall  any  affidavit  therefor  be  required,  nor  need  any  copy  of  the  com- 
plaint be  served,  except  as  hereinafter  required.  The  summons  shall  be 
published  at  least  once  a  week  for  a  period  of  two  months,  and  to  each  pub- 
lication thereof  shall  be  appended  a  memorandum  in  substance  as  follows : 

"The  first  publication  of  this  summons  was  made  in  (here  insert 

name)  newspaper  on  the day  of ,  A.  D. ,"  (inserting  the  date). 

And  if  the  affidavit  provided  for  in  section  five  of  this  act  discloses  the 
name  of  any  person  claiming  an  interest  in  the  property,  or  a  lien  thereon 
adverse  to  the  plaintiff,  that  fact,  together  with  the  name  and  address  (if 
given)  of  said  person  shall  be  stated  in  a  memorandum  to  be  appended  to 
the  summons  in  substance  as  follows : 

"The  following  persons  are  said  to  claim  an  interest  in,  or  lien  upon,  said 
property  adverse  to  plaintiff,"  (giving  their  names  and  addresses  as  above 
provided).  A  copy  of  the  summons,  together  with  a  copy  of  the  foregoing 
memoranda,  shall  be  posted  in  a  conspicuous  place  on  each  separate  parcel 
of  the  property  described  in  the  complaint  within  fifteen  days  after  the  first 
publication  of  the  summons. 
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Affidavit.  «,    ,    11  ci        fu 

Sec.  5.  At  the  time  of  filing  the  complaint,  the  plaintiff  shall  tile  witn 
the  same  his  affidavit,  fully  and  explicitly  setting  forth  and  showing  (1) 
the  character  of  his  estate,  right,  title,  interest  or  claim  in,  and  possession 
of  the  property,  during  what  period  the  same  has  existed  and  from  whom 
obtained;  (2)  whether  or  not  he  has  ever  made  any  conveyance  of  the  prop- 
erty, or  any  part  thereof,  or  any  interest  therein,  and  if  so  when  and  to 
whom;  also  a  statement  of  any  and  all  subsisting  mortgages,  deeds  of  trust. 
and  other  liens  thereon;  (3)  that  he  docs  not  know  and  has  never  been  in- 
formed of  any  other  person  who  claims  or  who  may  claim,  any  interest  in, 
or  lien  upon,  the  property  or  any  part  thereof,  adversely  to  him,  or,  if  he 
does  know  or  has  been  informed  of  any  such  person,  then  the  name  and 
address  of  such  person.  If  the  plaintiff  is  unable  to  state  any  one  or  more 
of  the  matters  herein  required,  he  shall  set  forth  and  show,  fully  and  ex- 
plicitly, the  reasons  for  such  inability.  Such  affidavit  shall  constitute  a 
part  of'  the  judgment  roll.  If  the  plaintiff  be  a  corporation,  the  affidavit 
shall  be  made  by  an  officer  thereof.  If  the  plaintiff  be  a  person  under 
guardianship  the  affidavit  shall  be  made  by  his  guardian. 
Service  of  summons.     On  resident  of  this  state.     On  non-resident. 

Sec.  6.  If  the  said  affidavit  discloses  the  name  of  any  person  claiming 
anv  interest  in,  or  lien  upon,  the  property  adverse  to  the  plaintiff,  the  sum- 
mons shall  also  be  personally  served  upon  such  person  if  he  can  be  found 
within  the  state,  together  with  a  copy  of  the  complaint  and  a  copy  of  said 
affidavit  during  the  period  of  the  publication  of  the  summons;  and  to  the 
copy  of  the  summons  delivered  to  any  such  person  there  shall  be  appended 
a  copy  of  the  memoranda  provided  for  in  section  four  hereof. 

If  such  person  resides  out  of  this  state  a  copy  of  the  summons,  memo- 
randa, complaint  and  affidavit  shall  be  within  fifteen  days  after  the  first 
publication  of  the  summons  deposited  in  the  United  States  postoffice,  in- 
closed in  a  sealed  envelope,  postage  prepaid,  addressed  to  such  person  at 
the  address  given  in  the  affidavit  or  if  no  address  be  given  therein,  then  at 
the  county  seat  at  the  county  in  which  the  action  is  brought.  •  If  such  per- 
son resides  within  this  state  and  could  not  with  due  diligence  be  found 
within  the  state,  within  the  period  of  the  publication  of  the  summons,  then 
said  copies  aforesaid  shall  be  mailed  to  him  as  above  provided  forthwith 
upon  the  expiration  of  said  period  of  publication. 

Jurisdiction  of  court. 

Sec.  7.  Upon  the  completion  of  the  publication  and  posting  of  the  sum- 
mons and  its  service  upon  and  mailing  to  the  persons,  if  any,  upon  whom 
it  is  hereby  directed  to  be  so  specially  served  the  court  shall  have  full  and 
complete  jurisdiction  over  the  plaintiff  and  the  said  property  and  of  the 
person  of  every  one  having  or  claiming  any  estate,  right,  title  or  interest,  in 
.  or  to,  or  lien  upon,  said  property,  or  any  part  thereof,  and  shall  be  deemed 
to  have  obtained  the  possession  and  control  of  said  property  for  the  pur- 
poses of  the  action,  and  shall  have  full  and  complete  jurisdiction  to  render 
the  judgment  therein  which  is  provided  for  in  this  act. 

Answer  to  complaint. 

Sec.  8.     At  any  time  within  three  months  from  the  first  publication  of 
the  summons,  or  within  such  further  time,  not  exceeding  thirty  days  as  the 
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eourt  may,  for  good  cause,  grant,  any  person  having  or  claiming  any  es- 
tate, right,  title  or  interest,  in  or  to.  or  lien  upon,  said  property  or  any  part 
thereof,  may  appear  and  make  himself  a  party  to  the  action  by  pleading 
to  the  complaint.  All  answers  must  be  verified  and  must  specifically  set 
forth  the  estate,  right,  title,  interest,  or  lien  so  claimed. 

Record  of  pendency  of  action. 

Sec.  9.  The  plaintiff  must,  at  the  time  of  filing  the  complaint,  and  every 
defendant  claiming  anj^  affirmative  relief  must,  at  the  time  of  filing  his  an- 
swer, record  in  the  office  of  the  recorder  of  the  county  in  which  the  prop- 
erty is  situated,  a  notice  of  the  pendency  of  the  action  containing  the  object 
of  the  action  or  defense,  and  a  particular  description  of  the  property  affected 
thereby;  and  the  recorder  shall  record  the  same  in  a  book  devoted  ex- 
clusively to  the  recordation  of  such  notices  and  shall  enter,  upon  a  map  or 
plat  of  the  parcels  of  land,  to  be  kept  by  him  for  that  purpose,  on  that  part 
of  the  map  or  plat  representing  the  parcel  or  parcels  so  described  a  refer- 
ence to  the  date  of  the  filing  of  such  notice  and,  when  recorded,  to  the  book 
and  page  of  the  record  thereof. 

Judgment  not  to  be  given  by  default. 

Sec.  10.  No  judgment  in  any  such  action  shall  be  given  by  default ;  but 
the  court  must  require  proof  of  the  facts  alleged  in  the  complaint  and  other 
pleadings. 

Judgment. 

Sec.  11.  The  judgment  shall  ascertain  and  determine  all  estates,  rights, 
titles,  interests  and  claims  in  and  to  said  property  and  every  part  thereof, 
whether  the  same  be  legal  or  equitable,  present  or  future,  vested  or  con- 
tingent, or  whether  the  same  consist  of  mortgages  or  liens  of  any  descrip- 
tion and  shall  be  binding  and  conclusive  upon  every  person  who,  at  the  time 
of  the  commencement  of  the  action,  had  or  claimed  any  estate,  right,  title, 
or  interest  in  or  to  said  property,  or  any  part  thereof,  and  upon  every  per- 
son claiming  under  him  by  title  subsequent  to  the  commencement  of  the 
action.  A  certified  copy  of  the  judgment  in  such  action  shall  be  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  said  action  was  com- 
menced, and  any  party  or  the  successor  in  interest  of  any  party  to  said  ac- 
tion may,  at  his  option,  file  for  record  in  the  office  of  the  recorder  of  such 
county  the  entire  judgment  roll  in  said  action. 

Rules  of  practice. 

Sec.  12.  Except  as  herein  otherwise  provided,  all  the  provisions  and 
rules  of  law  relating  to  evidence,  pleading,  practice,  new  trials  and  appeals 
applicable  to  other  civil  actions  shall  apply  to  the  actions  hereby  author- 
ized. At  any  time  after  the  issuance  of  the  summons,  any  party  to  the 
action  may  take  depositions  therein  in  conformity  to  law  upon  notice  to  the 
adverse  party  sought  to  be  bound  by  such  depositions  and  who  have  ap- 
peared in  the  action  (if  any)  and  upon  notice  filed  with  the  clerk.  The 
depositions  may  be  used  by  any  party  against  any  other  party  giving  or 
receiving  the  notice  (except  the  clerk)  subject  to  all  just  exceptions. 

Numbering  and  indexing  of  actions. 

Sec.  18.  The  clerk  shall  niiinl)er  consecutively  in  a  distinct  series  all  ac- 
tions hereby  authorized  and  shall  keep  an  index  and  register  thereof  de- 
voted exclusively  to  such  actions. 
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Judgment  entered  prevents  further  action,  except. 

Sec.  14.  Whenever  judgment  in  an  action  hereby  authorized  shall  have 
been  entered  as  to  any  real  property,  no  other  action  relative  to  the  same 
property  or  any  part  thereof  maintained  under  this  act  shall  be  tried 
until  proof  sliall  first  have  been  made  to  the  court  that  all  persons  who 
appeared  in  the  first  action  or  their  successors  in  interest  have  been  per- 
sonally served  with  the  papers  mentioned  in  section  six  of  this  act  either 
within  or  without  this  state  more  than  one  month  before  the  time  to  plead 
expired. 

Executor,  etc.,  may  maintain  action. 

Sec.  15.  An  exerutor,  administrator  or  guardian  or  other  person  holding 
the  possession  of  property  in  the  right  of  another,  may  maintain,  as  plain- 
tiff, and  may  appear  and  defend  in  the  action  herein  provided  for. 

County  includes  what. 

Sec.  16.  The  word  "county"  whenever  used  in  this  act  includes  and 
applies  to  a  consolidated  city  and  county. 

Remedies  deemed  cumulative. 

Sec.  17.  The  remedies  provided  for  by  this  act  shall  be  deemed  cumu- 
lative, and  in  addition  to  any  other  remedy  now  or  hereafter  provided  by 
law  for  quieting  or  establishing  title  to  real  property. 

Actions  to  be  commenced  when. 

See.  18.  [This  section  was  repealed  in  1913  (Stats.  1913,  p.  135).  The 
repealing  section  read:  "It  being  the  intention  of  the  legislature  of  the 
state  of  California  to  remove  the  limit  of  time  within  which  actions  may 
be  commenced  under  the  provisions  of  this  act."  The  time  originally 
allowed  to  bring  suit  had  been  extended  in  1909  (Stats.  1909,  p.  163)  and 
in  1911  (Stats.  1911.  p.  6).] 

Sec.  19.     This  act  shall  be  in  force  thirty  days  after  its  passage. 


An  Act  supplementary  to  the  act  approved  June  16, 1906,  entitled  "An  Act  to 
provide  for  tlie  estahlisliment  and  quieting  of  title  to  real  property  in  case 
of  the  loss  or  destruction  of  public  records/'  providing  for  the  making  and 
recordation  of  notice  of  ownership  or  claim  to  real  property. 

[Approved  March  23,   1907;  Stats.  1907,  p.  950.] 

Claim  of  title  to  real  property  when  records  ants  in  notioe  must  be  named, 

are  lost.  §  4.      E.xeoutor  may  record  notice. 

§  2.      Duty  of  recorder.  §  5.      Act  supi)lementary  to  act  of   1906. 

§  3.      In  actions  relating  to  real  property,   claim- 
Claim  of  title  to  real  property  when  records  are  lost. 

Section  1.  In  any  ease  where  the  title  to  real  property  might  be  estab- 
lished or  quieted  under  the  provisions  of  the  act  to  which  this  act  is 
supplementary,  any  person  or  corporation  Avho  is  or  claims  to  be  the  owner 
of  such  real  property  or  of  any  interest  therein  or  lien  thereon  may,  by 
himself  or  by  his  agent,  duly  authorized  by  letter  of  attorney  theretofore 
recorded  in  the  office  of  the  county  recorder  of  the  county  or  city  and 
county  where  such  property  is  situated,  sign,  verify  and  file  for  record 
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in  the  office  of  said  county  recorder  a  notice  in  substantially  the  follow- 
ing form,  to  Mit : 

"Notice  of  ownership  and  claim  to  real  property  under  an  act  of  the 

legislature  of  the  state  of  California  approved  (here  insert  the  date 

of  the  passage  of  this  act)  ,  1907. 

"Notice  is  hereby  given  that (here  insert  name  of  claimant)  , 

whose  residence  is  at  (here  insert  street  and  number,  city  or  town, 

county  and  state  of  residence),  is  the  owner  of  an  interest  in  the  real 
property  situated    in  the  — —    (here  insert  name  of    city  or  town  if    the 

property  be  located  in  a  city  or  town)   ,  county  of  (here  insert 

name  of  county  or  city  and  county  in  which  property  is  located)    , 

state  of  California,  described  as  follows,  to  wit:  (here  insert  a  par- 
ticular description  of  real  property)  . 

"The  character  of  the  interest  in  said  real  property  owned  by  the  claim- 
ant is  (here  insert  description  of  the  character  of  interest  in  or  lien 

upon  the  real  property)  and  the  said  interest  was  obtained  from  

(here  insert  the  name  of  the  party  from  whom  said  interest  was  obtained) 

,  and  at  the  time  and  in  the  manner  following  (here  insert  time 

at  which  and  manner  in  which  said  interest  was  acquired)  ." 

Said  notice  shall  be  signed  by  the  claimant  or  by  his  agent,  as  herein- 
before provided,  and  shall  be  verified  >  y  the  oath  of  the  party  signing  it, 
to  the  effect  that  all  of  the  statements  therein  contained  are  true  to  the 
knowledge  of  said  party. 

Duty  of  recorder. 

Sec.  2.  Upon  the  filing  of  said  notice  for  recordation  the  said  recorder 
shall  forthwith  record  said  notice  in  a  book  devoted  exclusively  to  the 
recordation  of  such  notices,  and  shall  properly  index  the  same  with  refer- 
ence to  the  name  of  the  claimant,  and  shall  enter  upon  a  map  or  plat  of 
the  parcels  of  land  in  the  county  (which  said  map  or  plat  shall  be  kept 
by  him  for  that  purpose  and  be  devoted  exclusively  thereto),  on  that  part 
of  the  map  or  plat  representing  the  parcel  or  parcels  described  in  said 
notice,  a  reference  to  the  date  of  the  filing  of  said  notice  for  recordation, 
and,  when  recorded,  to  the  book  and  page  of  the  record  thereof.  From 
and  after  three  days  after  the  filing  of  said  notice  for  record,  all  persons 
who  may  thereafter  begin  actions  under  the  provisions  of  the  act  to  which 
this  act  is  supplementary,  shall  be  deemed  to  have  notice  of  the  facts  stated 
in  said  notice,  but  neither  the  filing  of  said  notice  for  record  nor  its  record- 
ation shall  be  deemed  to  give  constructive  notice  to  any  other  person  or 
for  any  other  purpose  than  as  herein  prescribed.  The  original  of  said 
notice  shall  remain  on  file  in  the  office  of  said  county  recorder. 

In  actions  relating  to  real  property,  claimants  in  notice  must  be  named. 

Sec.  3.  Any  person  who,  from  and  after  three  days  after  the  date  of 
the  filing  of  such  notice  for  record,  shall  begin  any  action  relating  to  the 
real  property  described  in  such  notice,  to  perfect  or  establish  his  title 
thereto,  or  to  any  part  thereof,  or  any  interest  therein,  under  the  provi- 
sions of  the  act  to  which  this  act  is  supplementary,  must  name  the  claimant 
in  such  notice,  or  any  person  who  is  a  successor  in  interest  of  such  claimant 
under  a  subsequently  duly  recorded  written  instrument,  judgment  or  decree, 
as  a  party  said  to  claim  an  interest  in  or  lien  upon  the  property  adverse 
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to  the  plaintiff  in  such  action  in  the  affidavit  and  in  the  memorandum 
appended  to  the  summons  provided  for  in  the  act  to  which  this  act  is  sup- 
plementary, and  must  cause  such  claimant,  or  such  successor  in  interest 
of  such  claimant,  by  virtue  of  a  subsequently  duly  recorded  written  instru- 
ment, judgment  or  decree,  to  be  duly  served  with  summons  in  such  action, 
in  the  manner  provided  by  the  act  to  which  this  act  is  supplementary, 
otherwise  neither  the  said  action  nor  any  judument  or  decree  which  may 
be  given  or  made  therein  shall  in  any  wise  affect  the  title  or  interest  in  the 
property  described  in  such  notice,  owned  by  the  claimant  named  therein 
at  the  time  of  the  filing  thereof,  or  by  any  successor  in  interest  of  such 
claimant  by  virtue  of  a  written  instrument,  judgment  or  decree  duly  re- 
corded subsequently  to  the  filing  of  such  notice  and  prior  to  the  commence- 
ment of  the  action;  provided,  however,  that  the  failure  to  name  said 
claimant  or  such  successor  in  interest,  as  aforesaid,  in  said  affidavit  or 
memorandum,  or  to  serve  such  claimant  or  such  successor  in  interest,  shall 
not  affect  the  validity  of  the  judgment  or  decree  rendered  in  such  action 
as  to  any  other  persons,  but  such  judgment  or  decree  shall  be  valid  and 
binding  upon  all  persons  except  such  claimant  or  such  successor  in  interest. 

Executor  may  record  notice. 

Sec.  4.  An  executor,  administrator  or  guardian,  or  other  person  holding 
the  possession  of  property  in  the  right  of  another,  may  make,  sign,  verify 
and  file  for  record  the  notice  and  affidavit  in  this  act  provided  for  on  behalf 
of  the  estate  or  interest  which  he  represents. 

Act  supplementary  to  act  of  1906. 

Sec.  5.  This  act  shall  be  supplementary  to  the  act  approved  June  16, 
1906,  entitled  "An  Act  to  provide  for  the  establishment  and  quieting  of 
title  to  real  property  in  case  of  the  loss  or  destruction  of  public  records." 

Sec.  6.     This  act  shall  take  effect  immediately. 


An  Act  relating  to  the  restoration  of  court  records  ivliicli  have  been  lost,  in- 
jured or  destroyed  by  conflagration  or  other  public  calamity. 

[Approved  June  16,  1906;  Stats.  1906,  p.  73.] 

5  1.      Court   records,    restoration    of  those   lost   or         §  2.      Same, 
destroyed  by  conflagration.  §  3.      Appeal. 

Court  records,  restoration  of  those  lost  or  destroyed  by  conflagration. 

Section  1.  Whenever  in  any  action  or  special  proceedings,  civil  or  crim- 
inal, in  any  court  of  this  state,  any  judgment,  decree,  order,  document, 
record,  paper,  process,  or  fiile,  or  any  part  thereof,  shall  have  been  or  shall 
hereafter  be  lost,  injured  or  destroyed  by  reason  of  conflagration  or  other 
public  calamity,  any  party  or  person  interested  therein  ma.y,  on  application 
by  a  duly  verified  petition  in  writing  to  such  court,  and  on  showing  to  the 
satisfaction  of  such  court  that  the  same  has  been  lost,  injured  or  destroyed 
by  conflagration  or  other  public  calamity,  without  fault  or  neglect  of  the 
party  or  person  making  such  application,  obtain  an  order  from  such  court 
upon  notice  given  as  provided  in  section  ten  hundred  and  ten  to  ten  hun- 
dred and  seventeen  inclusive  of  the  Code  of  Civil  Procedure,  .authorizing 
such  defect  to  be  supplied  by  a  duly  certified  copy  of  such  original,  where 
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the  same  can  be  obtained,  which  certified  copy  shall  thereafter  have  the 
same  effect  in  all  respects  as  such  original  would  have  had. 

Same. 

Sec.  2.  Whenever  in  any  action  or  special  proceeding,  civil  or  criminal, 
in  any  court  of  this  state  any  judgment,  decree,  order,  document,  record, 
paper,  process  or  file,  or  any  part  thereof,  shall  have  been  or  shall  hereafter 
be  lost,  injured  or  destroyed  by  reason  of  conflagration  or  other  public 
calamity,  and  such  defect  cannot  be  supplied  as  provided  in  the  last  sec- 
tion, any  party  or  person  interested  therein  may  make  written  application 
to  the  court  to  which  the  same  belongs,  verified  by  affidavit  or  affidavits, 
showing  such  loss,  injury  or  destruction,  and  that  certified  copies  thereof 
cannot  be  obtained  by  the  party  or  persons  making  such  application,  and 
that  such  loss,  injury  or  destruction  occurred  by  conflagration,  or  other 
calamity,  without  the  fault  or  neglect  of  the  party  making  such  application, 
and  that  such  loss,  injury  or  destruction,  unless  supplied  or  remedied  will 
or  may  result  in  damage  to  the  party  or  person  making  such  application, 
and  thereupon  such  court  shall  cause  notice  of  such  application  to  be  given, 
as  provided  in  section  ten  hundred  and  ten  to  ten  hundred  and  seventeen 
inclusive  of  the  Code  of  Civil  Procedure.  If,  upon  such  hearing  the  court 
shall  be  satisfied  that  the  statements  contained  in  such  written  application 
are  true,  the  court  shall  make  an  order  reciting  what  was  the  substance 
and  effect  of  such  lost,  injured  or  destroyed  judgment,  decree,  order,  docu- 
ment, record,  paper,  process  or  file,  which  order  shall  have  the  same  effect 
that  such  original  would  have  had  if  the  same  had  not  been  lost,  injured 
or  destroyed,  so  far  as  concerns  the  party  or  persons  making  such  appli- 
cation, and  the  persons  who  shall  have  been  notified,  as  provided  for  in  this 
section.  The  judgment,  decree,  order,  document,  record,  paper,  process, 
or  file  in  all  cases  where  the  proceeding  is  in  rem,  including  probate 
guardianship  and  insolvency  proceedings,  may  be  supplied  in  like  manner 
upon  like  notice  to  all  persons  who  have  appeared  therein,  and  notice  by 
publication  or  postings  to  all  persons  who  have  not  appeared  for  not  less 
than  ten  days,  as  the  court  may  order,  and  the  same  when  restored  shall 
have  the  same  effect  upon  all  persons  who  have  been  personally  served 
with  notice  of  such  application  as  the  original,  and  as  to  all  other  persons 
the  same  shall  be  prima  facie  evidence  of  the  contents  of  such  original. 

Appeal. 

Sec.  3.  If  an  appeal  shall  have  been  taken  in  any  action  or  special  pro- 
ceeding in  any  superior  court  in  whicli  the  record  shall  have  been  subse- 
quently lost  or  destroyed  by  conflagration  or  other  public  calamity,  to  a 
district  court  of  appeal  or  to  the  supreme  court,  and  a  transcript  of  such 
record  has  been  filed  in  such  district  court  of  appeal  or  in  the  supreme 
court,  any  party  or  person  interested  in  the  action  or  special  proceeding 
may  obtain  a  certified  copy  of  such  transcript,  or  of  any  portion  thereof, 
from  the  clerk  of  the  district  court  of  appeal,  attested  by  the  presiding 
judge  thereof,  or  from  the  clerk  of  the  supreme  court,  attested  by  the 
chief  justice,  and  may  file  such  certified  and  attested  copy  of  such  tran- 
script or  of  any  part  or  portion  thereof  in  the  office  of  the  clerk  of  the 
superior  court  from  which  such  appeal  was  taken.  Thereupon  such  certi- 
fied and  attested  copy  of  such  transcript  or  of  any  part  or  portion  thereof 
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may  be  made  the  basis  of  any  further  proceedings  or  processes  in  such 
superior  court  iu  such  action  or  special  proceeding  to  all  intents  and  pur- 
poses as  if  the  original  record  so  copied,  certified  and  attested,  or  the  part 
or  portion  thereof  so  copied,  certified  and  attested,  were  on  file. 

Sec.  4.     This  act  shall  take  effect  immediately. 


CORPORATIONS. 

An  Act  autJwrizing  certain  corporations  to  act  as  executor  and  in  other  capaci- 
ties, and  to  provide  for  and  regulate  the  administration  of  trusts  by  such 
corporations. 

ri.  Approved    April    6,    1891;    Stats.    1891,    p.   490.     2.  Amended    April    1,    1897;    Stats 

*-       1897    p.  424      3.  Amended  March  20,  1903;  Stats.  1903,  p.  244.     4    Amended  March 

18,  1905;  Stats.  1905,  p.  232.     5.  Amended  March  18,  1907;  Stats.  1907,  p.  562.] 


§     1.  What  corporations  may  act  as  executor. 

§     2.  Deposits  made  with  corporation. 

§     3.  Public  administrator  may  make  deposits. 

§     4.  Court  may  order  deposit  and  reduce  bonds. 

§     5.  Responsible  for  investments. 

§     6.  Interest. 

§     7.  Deposit  of  bonds  with  state  treasurer. 

§     8.  May  mortgage  real  estate. 

§     9.  Deposit,  increase,  and  decrease  of. 

§  10.  Abstracts  of  title. 

§  11.  Certificate  of  authority. 

I  12.  Semi-annual  statement. 

§  13.  Verificiition  of  statement. 


§  14.      Duty  of  bank  commissioners. 

I  15.      [No  section  of  this  number.] 

I  16.  Administering  oaths  and  examining  wit- 
nesses. 

§  17.      Dutv  when  corporation  violates  law, 

§  18.      False  statement  revokes  authority. 

§  19.      Retirement  from  business. 

§  20.      Conflicting  laws  repealed. 

§21.      Time  of  taking  effect  of. 

§  22.  Corporations  shall  keep  inviolate  confiden 
tial   communications. 

§  23  Use  of  word  "trust"  in  name  of,  prohib- 
ited, except  by  certain  corporations. 


What  corporations  may  act  as  executor. 

Section  1.  Any  corporation  which  has  or  shall  be  incorporated  under 
the  general  incorporation  laws  of  this  state,  authorized  by  its  articles  of 
incorporation  to  act  as  executor,  administrator,  guardian,  assignee,  receiver, 
depositary  or  trustee,  and  having  a  paid-up  capital  of  not  less  than  two 
hundred  and  fifty  thousand  dollars,  of  which  one  hundred  thousand  dollars 
shall  have  been  actually  paid  in,  in  cash,  may  be  appointed  to  act  m  such 
capacity  in  like  manner  as  individuals.  In  all  cases  in  which  it  is  required 
that  an  executor,  administrator,  guardian,  assignee,  receiver,  depositary, 
or  trustee,  shall  qualify  by  taking  and  subscribing  an  oath,  or  in  which 
an  affidavit  is  required,  it  shall  be  a  sufficient  qualification  by  such  corpora- 
tion if  such  oath  shall  be  taken  and  subscribed  or  such  affidavit  made  by  the 
president  or  secretary  or  manager  or  trust  officer  thereof,  and  such  officer 
shall  be  liable  for  the  failure  of  such  corporation  to  perform  any  of  the 
duties  required  by  law  to  be  performed  by  individuals  acting  in  hke 
capacity  and  subject  to  like  penalties;  and  such  corporation  shall  be  liable 
for  such  failure  to  the  full  amount  of  its  capital  stock ;  provided,  any  such 
appointment  as  guardian  shall  apply  to  the  estate  only,  and  not  to  the 
person  Such  corporation  shall  be  entitled  to  and  shall  be  allowed  proper 
compensation  for  all  the  services  performed  by  them  under  the  foregoing 
provisions  of  this  act;  but  such  compensation  shall  not  exceed  that  allowed 
to  natural  persons  for  like  services.  [Amendment  approved  March  18, 
1907  ;  Stats.  1907,  p.  562.] 

Deposits  made  with  corporation. 

Sec.  2.     Any   court,   having  appointed   and  having  jurisdiction  of  any 
executor,  administrator,  guardian,  assignee,  receiver,  depositary,  or  trustee. 
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upon  the  application  of  such  officer  or  trustee,  or  upon  the  application  of 
any  person  having  an  interest  in  the  estate  administered  by  such  officer  or 
trustee,  after  notice  to  the  other  parties  in  interest  as  the  court  may  direct, 
and  after  a  hearing  upon  such  application,  may  order  such  officer  or  trustee 
to  deposit  any  moneys  then  in  his  hands,  or  which  may  come  into  his  hands 
thereafter,  and  until  the  further  order  of  said  court,  with  any  such  corpora- 
tion, and  upon  deposit  of  such  money,  and  its  receipt  and  acceptance  by 
such  corporation,  the  said  officer  or  trustee  shall  be  discharged  from  further 
care  or  responsibility  therefor.  Such  deposits  shall  be  paid  out  only  upon 
the  orders  of  said  court. 

Public  administrator  may  make  deposits. 

Sec.  3.  And  it  shall  be  lawful  for  any  public  administrator  to  deposit 
with  any  such  corporation  doing  business  in  the  county,  or  city  and  county, 
in  which  he  is  acting  as  such  administrator,  any  and  all  moneys  of  any 
estate  upon  which  he  is  administering,  not  required  for  the  current  ex- 
penses of  the  administration.  And  such  deposits  shall  relieve  the  public 
administrator  from  depositing  with  the  county  treasurer  the  moneys  so  de- 
posited with  such  corporation.  Moneys  deposited  by  a  public  administrator 
may  be  drawn,  upon  the  order  of  such  administrator,  countersigned  by  a 
judge  of  a  superior  court,  when  required  for  the  purpose  of  administration, 
or  otherwise. 

Court  may  order  deposit  and  reduce  bonds. 

Sec.  4.  Whenever,  in  the  judgment  of  any  court  having  jurisdiction  of 
any  estate  in  process  of  administration  by  any  executor,  administrator, 
guardian,  assignee,  receiver,  depositary,  or  trustee,  the  bond  required  by 
law  of  such  officer  shall  seem  burdensome  or  excessive,  upon  application  of 
such  officer  or  trustee,  and  after  such  notice  to  the  parties  in  interest  as  the 
court  shall  direct,  and  after  a  hearing  on  such  application,  the  said  court 
may  order  the  said  officer  or  trustee  to  deposit  with  any  such  corporation. 
for  safe-keeping,  such  portion  or  all  of  the  personal  assets  of  said  estate  as 
it  shall  deem  proper ;  and  thereupon  said  court  shall,  by  an  order  of  record, 
reduce  the  bond  to  be  given  or  theretofore  given  by  such  officer  or  trustees, 
so  as  to  cover  only  the  estate  remaining  in  the  hands  of  said  officer  or 
trustee;  and  the  property  as  deposited  shall  thereupon  be  held  by  said 
corporation,  under  the  orders  and  directions  of  said  court.  Any  court 
having  jurisdiction  of  an  estate  being  administered  by  a  public  adminis- 
trator, may  direct  such  public  administrator  to  deposit  all  or  any  part  of 
the  moneys  of  the  estate  not  required  for  the  current  expenses  of  the  ad- 
ministration, with  any  such  corporation  doing  business  in  the  county,  or 
city  and  county,  where  such  public  administrator  is  acting. 

Responsible  for  investments. 

Sec.  5.  Such  corporation  shall  not  be  required  to  give  any  bond  or  se- 
curity in  case  of  any  appointment  hereinbefore  provided  for,  except  as 
hereinafter  provided,  but  shall  be  responsible  for  all  investments  which 
shall  be  made  by  it  of  the  funds  which  may  be  intrusted  to  it  for  invest- 
ment by  such  court,  and  shall  be  further  liable  as  natural  persons  in  like 
positions  now  are,  and  as  hereinafter  provided.  The  amount  of  money 
which  any  such  corporation  shall  have  on  deposit  at  any    time  shall  not 


APPENDIX,  2171 

exceed  ten  times  the  amount  of  its  paid-up  capital  and  surplus,  and  its  out- 
standing loans  shall  not  at  any  time  exceed  said  amount. 

Interest. 

Sec.  G.  Such  corporations  shall  pay  interest  upon  all  moneys  held  by 
them  by  virtue  of  this  act,  at  such  rate  as  may  be  agreed  upon  at  the  time 
of  its  acceptance  of  any  such  appointment,  or  as  shall  be  provided  by  the 
order  of  the  court. 

Deposit  of  bonds  v^ith  state  treasurer. 

Sec.  7.  Each  corporation,  before  accepting  any  such  appointment  or 
deposit,  shall  deposit  with  the  treasurer  of  state,  for  the  benefit  of  the 
creditors  of  said  corporation,  the  sum  of  one  hundred  thousand  dollars 
($100,000.00),  in  bonds  of  the  United  States,  or  municipal  bonds  of  this 
state,  or  of  any  county,  or  city,  or  school  district  thereof,  or  in  mortgages 
on  improved  and  productive  real  estate  in  this  state,  being  first  liens 
thereon,  and  the  real  estate  being  worth  at  least  twice  the  amount  loaned 
thereon.  The  bonds  and  securities  so  deposited  may  be  exchanged  from 
time  to  time  for  other  securities,  receivable  as  aforesaid.  Said  bonds  of 
the  United  States,  or  municipal  bonds  of  this  state,  or  of  any  county,  city, 
or  school  district  thereof,  to  be  registered  in  the  name  of  said  treasurer, 
officially,  and  all  said  securities  to  be  subject  to  sale  and  transfer,  and  to 
the  disposal  of  the  proceeds  by  said  treasurer,  only  on  the  order  of  a  court 
of  competent  jurisdiction,  and  as  hereinafter  provided.  [Amendment 
approved  April  1,  1897;  Stats.  1897,  p.  424.] 

May  mortgage  real  estate. 

Sec.  8.  Any  such  corporation,  having  a  paid-up  capital  in  excess  of  two 
hundred  and  fifty  thousand  dollars,  may  be  permitted  by  the  board  of  bank 
commissioners  to  mortgage  any  improved  and  productive  real  estate  OAvned 
by  it,  in  excess  of  said  amount,  to  the  treasurer  of  state,  for  such  sum  as 
the  said  board  may  determine ;  and  such  mortgage  may  be  deposited  with 
said  treasurer,  and,  when  so  deposited,  it  shall  be  included  in  the  amount 
of  securities  hereinabove  required  to  be  deposited  with  said  treasurer  for 
the  benefit  of  the  creditors  of  said  corporation. 

Deposit,  increase,  and  decrease  of. 

Sec.  9.  So  long  as  the  corporation  so  depositing  shall  continue  solvent, 
such  corporation  shall  be  permitted  to  receive  from  said  treasurer  the 
interest  or  dividends  on  said  deposit ;  provided,  however,  that  when  it 
shall  appear  to  the  board  of  bank  commissioners,  from  the  semi-annual 
report  of  any  such  corporation,  that  the  value  of  the  personal  property 
and  cash  held  and  possessed  by  such  corporation,  by  virtue  of  the  provi- 
sions of  this  act  and  any  amendment  thereof,  exceeds  ten  times  the  amount 
of  the  deposit  aforesaid,  said  board  shall  require  said  corporation  to  forth- 
with increase  its  said  deposit  to  the  sum  of  five  hundred  thousand  dollars 
in  such  securities.  And  whenever  it  shall  appear  to  said  board  that  the 
amount  of  personal  property  and  cash  so  held  by  any  such  corporation 
has  been  reduced  below  ten  times  the  value  of  its  original  deposit  above 
provided  for,  and  said  corporation  is  not  in  any  default  in  its  duties  and 
obligations  hereunder,  they  shall  allow  such  corporation  to  reduce  its  said 
deposit  to  the  sum  of  two  hundred  thousand  dollars,  by  the  withdrawal  of 
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such  additional  deposit,  until  such  time  as  an  increase  in  its  holdings  shall 
again  require  an  additional  deposit,  as  hereinbefore  provided. 

Abstracts  of  title. 

Sec.  10.  When  any  part  of  such  deposit  is  made  in  bonds  and  mortgages, 
it  shall  be  accompanied  by  full  abstracts  of  titles  and  searches,  and  shall 
i  e  examined  and  approved  by  or  under  the  direction  of  the  said  board. 
The  fees  for  an  examination  of  title  by  counsel,  to  be  paid  by  the  corpora- 
tion making  the  deposit,  shall  not  exceed  twenty  dollars  for  each  mortgage, 
and  the  fee  for  each  appraiser,  not  exceeding  tw^o,  besides  expenses,  shall 
be  five  dollars  for  each  mortgage. 

Certificate  of  authority. 

Sec.  11.  It  shall  not  be  lawful  for  any  such  corporation  to  accept  any 
trust  or  deposit,  as  hereinbefore  provided,  after  the  passage  of  this  act, 
without  first  procuring  from  the  board  of  bank  commissioners  a  certificate 
of  authority,  stating  that  such  corporation  has  complied  with  the  require- 
ments of  this  act  in  respect  to  such  deposit. 

Semi-annual  statement. 

Sec.  12.  Such  corporation  shall  file  with  the  said  board  of  bank  com- 
missioners, during  the  months  of  January  and  July  of  each  year,  a  state- 
ment, under  oath,  of  the  condition  of  such  corporation  at  the  close  of  busi- 
ness on  the  thirty-first  day  of  December  and  the  thirtieth  day  of  June, 
respectively,  next  preceding,  showing  its  financial  condition.  Also,  a  list 
and  brief  description  of  the  trusts  held  by  such  corporation,  the  source 
of  the  appointment  thereto,  and  the  amount  of  real  and  personal  estate 
held  by  such  corporation  by  virtue  thereof,  except  that  mere  mortgage 
trusts,  wherein  no  action  has  been  taken  by  such  corporation,  shall  not  be 
included  in  such  statement.  The  said  statement  shall  also  be  in  such  form, 
and  contain  such  reports,  returns,  and  information,  as  to  the  affairs,  busi- 
ness, condition  and  resources  of  the  corporation,  as  the  said  board  may 
from  time  to  time  prescribe  and  require. 

Verification  of  statement. 

Sec.  13.  Such  statement  shall  be  verified  by  the  affidavit  of  one  of  the 
managing  officers  and  two  of  the  directors  or  trustees  of  such  corporation, 
who  shall  also  state  in  such  affidavit  that  they  have  examined  the  assets 
and  books  of  such  corporation  for  the  purpose  of  making  such  statement. 
Any  false  swearing  in  regard  to  such  statement  shall  be  deemed  perjury, 
and  shall  be  subject  to  the  punishment  prescribed  by  law  for  such  offense. 

Duty  of  bank  commissioners. 

Sec.  14.  The  said  board  of  bank  commissioners  are  hereby  authorized 
and  empowered  to  address  any  inquiries  to  any  such  corporation,  or  the 
officers  thereof,  in  relation  to  its  doings  and  conditions,  or  any  other  matter 
connected  with  its  affairs ;  and  it  shall  be  the  duty  of  any  such  corporation 
or  person  so  addressed  to  promptly  reply,  in  writing,  to  such  inquiries; 
and  they  may  also  require  reports  from  any  such  corporation  at  any  time 
they  may  deem  desirable.  It  shall  be  the  duty  of  one  or  more  of  the  bank 
commissioners,  as  designated  by  the  commissioners,  annually,  or  as  often  as 
in  their  judgment  they  may  deem  it  necessary,  without  previous  notice, 
to  visit  and  to  make  personal  examination  of  the  solvency  of  any  such 
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corporation,  its  ability  to  fulfill  all  its  obligations,  and  report  its  condi- 
tion to  the  attorney-general  as  soon  as  may  be  after  such  examination. 

Sec.  15.      [No  section  of  this  number.] 

Administering  oaths  and  examining  witnesses. 

See.  16.  Such  commissioners  shall  have  power  to  administer  an  oath 
to  any  person  whose  testimony  may  be  required  on  any  such  examination, 
and  to  compel  the  appearr.iice  and  attendance  of  any  such  person,  for  the 
purpose  of  examination,  by  summons,  subpama,  or  attachment,  in  the 
manner  now  authorized  in  respect  to  the  attendance  of  persons  as  witnesses 
in  courts  of  record  in  this  state ;  and  all  books  and  papers  which  may  be 
deemed  necessary  to  examine  by  the  commissioners  shall  be  produced,  and 
their  production  may  be  compelled  in  like  manner. 

Duty  when  corporation  violates  law. 

See.  17.  Whenever  it  shall  appear  to  the  board  of  bank  commissioners, 
from  any  such  examination  or  report,  that  any  such  coi-poration  has  com- 
mitted any  violation  of  law,  or  is  conducting  its  business  in  an  unsafe  or 
unauthorized  manner,  they  shall,  by  an  order  under  their  hands,  direct  the 
discontinuance  of  such  illegal  and  unsafe  or  unauthorized  practice,  and 
strict  conformity  with  the  requirements  of  the  law,  and  with  safety  and 
security  in  its  transactions;  and  whenever  any  such  corporation  shall 
refuse  or  neglect  to  make  any  such  report  as  hereinbefore  required,  or  to 
comply  with  any  such  order  as  aforesaid,  or  whenever  it  shall  appear  to 
the  said  board  that  it  is  unsafe  or  inexpedient  for  any  such  corporation 
to  continue  to  transact  business,  they  shall  communicate  the  facts  to  the 
attorney-general,  who  shall  thereupon  institute  such  proceedings  against 
the  corporation  as  the  nature  of  the  case  may  require. 

False  statement  revokes  authority. 

Sec.  18.  If  the  board  of  bank  commissioners  shall,  at  any  time,  have 
satisfactory  evidence  that  any  semi-annual  statement  or  other  report  re- 
quired or  authorized  by  this  act,  made  or  to  be  made  by  any  officer  or 
officers  of  such  corporation,  is  false,  it  shall  be  the  duty  of  the  said  board 
to  immediately  revoke  the  certificate  of  authority  granted  on  behalf  of  such 
corporation,  and  mail  a  copy  of  such  revocation  to  said  corporation  and 
to  the  clerk  of  every  court  of  record  in  this  state.  Such  revocation  shall 
not  be  set  aside  until  satisfactory  evidence  shall  be  given  to  said  board 
of  bank  commissioners  that  such  corporation  is  in  substance  and  in  fact  in 
the  condition  set  forth  in  such  statement  or  report,  and  that  all  the  require- 
ments of  this  act  have  been  complied  with.  Such  revocation  shall  be  suffi- 
cient cause  for  the  removal  of  such  corporation  from  any  appointment 
held  by  it  under  the  provisions  of  this  act. 

Retirement  from  business. 

Sec.  19.  Any  corporation  which  desires  to  retire  from  business  under 
this  act,  shall  furnish  to  the  board  of  bank  commissioners  satisfactory  evi- 
dence of  its  release  and  discharge  from  all  the  obligations  and  trusts  herein- 
before provided  for;  whereupon,  they  shall  revoke  their  certificate  to  such 
corporation,  and  thereupon  the  treasurer  of  state  shall  return  to  said  cor- 
poration all  its  securities. 
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Conflicting  lav/s  repealed. 

Sec.  20.  All  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed. 

Time  of  taking  effect  of. 

Sec.  21.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

Corporations  shall  keep  inviolate  confidential  communications. 

Sec.  22.  Any  corporation  exercising  the  powers  and  performing  the 
duties  provided  for  in  said  act,  shall  keep  inviolate  all  communications 
confidentially  made  to  it  touching  the  existence,  condition,  management, 
and  administration  of  any  trusts  confided  to  it;  and  no  creditor  or  stock- 
holder of  any  such  corporation  shall  be  entitled  to  disclosure  of  any  such 
communication;  provided,  however,  that  the  president,  manager  and  secre- 
tary of  such  corporation  shall  be  entitled  to  knowledge  of  such  communica- 
tion ;  and  provided  further,  that  in  any  suit  or  proceeding  touching  the  ex- 
istence, condition,  management  or  administration  of  such  trust,  the  court 
w^herein  the  same  is  pending  may  require  disclosure  of  any  such  com- 
munication.    [NcAv  section.     Added  March  20.  1903;  Stats.  leO-S',  p.  241.] 

Use  of  the  w^ord  "trust"  in  name  of,  prohibited,  except  by  certain  corpora- 
tions. 

Sec.  23.  The  use  of  the  word  "trust"  in  combination  or  in  connection 
with  the  word  "company,"  "corporation,"  "incorporation,"  "association," 
"society,"  "organization,"  or  "syndicate,"  is  hereby  prohibited  to  all  persons, 
firms,  associations,  companies  or  corporations,  other  than  corporations  pro- 
vided for  by  a  certain  act  of  the  legislature  entitled :  "An  act  authorizing 
certain  corporations  to  act  as  executor  and  in  other  capacities  and  to  pro- 
vide for  and  regulate  the  administration  of  trusts  by  such  corporations," 
approved  April  6,  1891,  and  any  person,  firm,  association,  company  or  cor- 
poration which  uses  the  word  "trust"  in  combination  with  or  in  connection 
with  the  word  "company,"  "corporation,"  "incorporation,"  "association," 
"society,"  "organization"  or  "sj^ndicate"  as  the  name  under  which  business 
is  done  or  transacted,  shall  be  subject  to  the  provisions  of  the  act  last 
referred  to  and  to  the  supervision  of  the  bank  commissioners  as  required 
by  the  said  act.  Any  person,  firm,  association,  company  or  corporation 
making  use  of  the  word  "trust"  in  combination  or  in  connection  with  the 
word  "company."  "corporation,"  "incorporation,"  "association,"  "society," 
"organization"  or  "syndicate"  in  the  manner  hereinabove  mentioned  in  the 
transaction  of  business  and  not  subject  to  the  provisions  of  said  act  and  the 
supervision  of  the  bank  commissioners  as  in  said  act  provided  shall  forfeit 
for  each  day  the  offense  is  committed,  the  sum  of  one  hundred  dollars  to  be 
recovered  by  the  bank  commissioners  of  the  state  of  California  in  the  man- 
ner provided  by  law.  [New  section.  Added  March  18,  1905;  Stats.  1905^ 
p.  232.] 
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COSTS. 


An  Act  concerning  the  costs  in  civil  actions  for  serving  summonses  and  sub- 

jyoRnas. 
[Approved  March  10,  1891;  Stats.  1891,  p.  56.] 

Fees  for  serving  writ. 

Section  1.  Jii  all  civil  actions,  when  a  summons  or  subpcrna  is  served 
by  a  person  other  than  the  sheriff,  the  person  so  servin^i'  shall  be  allowed 
by  the  court  issuing  the  process  such  sum  as  the  court  may  think  proper, 
not  exceeding  the  amount  allowed  sheriffs  by  law. 

Sec.  2.     This  act  shall  take  effect  from  and  after  its  passage. 
Act  couceruing  costs  in  actions  of  libel  and  slander:  See  Post,  tit.  "Libel." 


COURTS. 

The  supreme  court  commission  was  created  originally  by  act  of  March  12,  1885 
(Stats.  1885,  p.  101).  It  consisted  of  three  members,  to  hold  office  for  four  years.  In 
1889  the  commission  was  enlarged  to  five  members,  to  hold  office  for  two  years.  The 
commission  was  recreated  by  act  of  the  legislature  every  two  years  after  that  time,  and 
continued  in  existence  until  act  creating  it  was  superseded  by  constitutional  amend- 
ment creating  the  district  courts  of  appeal.     (See  Stats.  1903,  p.  737.) 

An  Act  to  provide  that  in  all  cities  of  over  ten  thousand  inhabitants,  the  mayor, 
or  other  chief  executive,  shall  not  be  required  to  act  as  city  judge  or  ex 
officio  judge  of  the  city  court,  or  as  justice  of  the  peace;  to  provide  for 
the  abolishment  of  such  city  court,  and  for  the  transfer  of  the  business 
and  pi'operties  of  said  city  court  to  the  justice  of  the  peace  of  »uch  cities, 
and  to  require  such  justice  to  finish  such  business,  and  to  repeal  all 
special  acts  in  conflict  herewith. 

[Approved  March  8,  1887;  Stats.  1887,  p.  51.] 

§  1.      Duties  of  mayor.  peace. 

§  2.      Transfer   of   books,    etc.,    to   justice   of   the         §  3.      Conflicting  acts  repealed. 

Duties  of  mayor. 

Section  1.  In  cities  of  over  ten  thousand  inhabitants,  the  mayor,  or  other 
chief  executive  thereof,  shall  not  be  required  to  act  as  justice  of  the  peace, 
or  to  hold  a  city  court,  or  to  act  as  ex  officio  city  judge,  or  to  perform  any 
of  the  duties  of  judge  of  the  city  court ;  and  all  city  courts  created  by  law 
to  be  held  by  such  mayor,  or  other  chief  executive  of  such  cities,  are  hereby 
abolished. 

Transfer  of  books,  etc.,  to  justice  of  the  peace. 

Sec.  2.  All  books,  dockets,  files,  documents,  papers,  and  properties  of 
every  kind  whatsoever  belonging  to  such  city  court,  shall  be  transferred 
to  the  justice  of  the  peace  of  said  city,  provided  for  by  law,  to  hold  the 
police  court  of  such  city,  or  if  there  be  no  such  police  court  therein,  then 
to  such  justice  of  the  peace  therein  as  may  be  designated  for  such  purpose 
by  the  mayor  thereof;  and  such  justice  of  the  peace  shall  have  jurisdiction 
of  all  matters  heretofore  brought  in  such  city  court,  or  of  which  said  city 
court  had  jurisdiction;   and  it  shall  be  his  duty  to  collect  all    fines  and 
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charges  required  by  law  to  be  collected  by  such  city  court,  and  to  account 
for  and  pay  the  same  over  to  the  treasurer  of  said  city  in  the  same  manner 
and  at  the  same  times  and  under  such  terms  and  conditions  as  heretofore 
required  of  and  by  said  city  court.  Said  justice  of  the  peace  shall  complete 
all  such  unfinished  business  as  may  be  transferred  to  him  from  said  city 
court  under  the  provisions  hereof,  in  the  same  manner  as  heretofore 
required  of  said  city  court. 

Conflicting  acts  repealed. 

Sec.  3.  The  provisions  of  all  acts  and  every  special  act  of  the  legislature 
which  conflict  in  any  wise  with  this  act  are  each  and  every  one  hereby 
repealed. 

Sec.  4,     This  act  shall  take  effect  and  be  in  force  at  once  after  its  passage. 

An  Act  authorizing  the  judges  of  the  superior  court  in  all  counties,  and  cities 
and  counties,  having  a  pojndation  of  two  hundred  thousand  inhabitants 
and  over,  to  appoint  a  secretary. 

[1.  Approved  Marc-k  26,  1S95;  Stats.  1895,  p.  98.     2.  Amended  by  Stats.  1909,  p.  940.] 

Secretaries  to  superior  judges.    Appointment,  duties,  and  salaries. 

Section  1.  In  all  counties,  and  cities  and  counties,  having  a  population 
of  three  hundred  thousand  inhabitants  and  over,  the  judges  of  tlie  superior 
court  in  such  counties,  and  cities  and  counties,  may  appoint  a  secretary, 
who  shall  receive  a  salary  of  two  hundred  and  fifty  ($250)  dollars  per 
month,  and  hold  office  at  their  pleasure,  and  shall  perform  such  duties  as 
may  be  required  of  him  by  the  court  or  the  judges  thereof.  Said  salary 
shall  be  audited,  allowed,  and  paid  out  of  the  general  fund  of  such  counties, 
and  cities  and  counties.  [Amendment  approved  April  16,  1909 ;  Stats.  1909, 
p.  940.] 

Sec.  2.     This  act  shall  take  effect  from  and  after  its  passage. 


An  Act  to  provide  one  additional  judge  of  the  superior  court  of  the  county  of 

Alameda. 

[Approved  February  13,  1893;  Stats.  1893,  p.  3.] 

This  act  increased  the  number  of  judges  from  three  to  four.  The  number 
was  increased  from  four  to  five  in  1901.  (Stats.  1901,  p.  295.)  In  1909  the 
number  was  increased  from  five  to  six.     (Stats.  1909,  p.  799.) 

An  Act  to  provide  one  additional  judge  of  the  superior  court  of  the  county  of 

Contra  Costa. 

[Approved  June  4,  1913;  Stats.  1913,  p.  449.] 

This  act  increased  the  number  of  judges  from  one  to  two. 
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An  Act  to  increase  tJie  number  of  judges  of  the  superior  court  of  the  county 
of  Fresno,  state  of  California,  and  for  the  appointment  of  an  additional 
judge. 

[Approved  March  8,  1887;  Stats.  1887,  p.  57.] 

This  act  increased  the  number  of  judges  from  one  to  two. 

An  Act  to  facilitate  the  disposition  of  business  in  the  superior  court  of  Fresno 
County,  by  the  appointment  and  election  of  n  third  judge  of  said  court. 
[Approved  March  10,  1893;  Stats.  1893,  p.  125.] 
This  act  increased  the  number  of  .judges  from  two  to  three. 

An  Act  to  reduce  the  number  of  judges  of  the  superior  court  of  the  county  of 

Fresno  from  three  to  two. 
[Approved  March  26,  1895;  Stats.  1895,  p.  156.] 
This  act  reduced  the  number  of  judges  from  three  to  two. 

An  Act  to  provide  for  the  appointment  and  election  of  one  additional  judge 
for  the  county  of  Humboldt. 
[Approved  March  8,  1895;  Stats.  1895,  p.  27.] 
This  act  increased  the  number  of  judges  from  one  to  two. 

An  Act  to  provide  three  (3)  additional  judges  of  the  superior  cotirt  of  the 
County  of  Los  Angeles,  state  of  California,  for  the  manner  of  their  ap- 
pointment, and  for  their  compemation. 

[Approved  February  15,  1905;  Stats.  1905,  p.  9.] 

This  act  increased  the  number  of  judges  in  Los  Angeles  County  from  six 
to  nine. 

In  1887  the  legislature  increased  the  number  of  judges  in  Los  Angeles 
County  from  two  to  four.  (Stats.  1887,  p.  1.)  In  1889  the  number  was  in- 
creased from  four  to  six.  (Stats.  1889,  p.  130.)  In  1909  the  number  Avas 
increased  from  nine  to  twelve  (see  §  67a  of  the  Code  of  Civil  Procedure  as 
amended  in  1909).  In  1913  the  number  was  increased  to  eighteen.  (See 
Code  of  Civil  Procedure,  §  67a,  as  amended  in  1913;  Stats.  1913,  p.  334.) 

An  Act  to  provide  an  additional  judge  of  the  superior  court  for  the  county  of 

Mono. 
[Approved  April  16,  1880;  Stats.  1880,  p.  99.] 

This  act  was  repealed  March  9,  1883.     (Stats.  1883.,  p.  &2.) 
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An  Act  to  provide  one  additional  jtidge  of  the  superior  court  of  the  county  of 

Kern. 

[Approved  February  17,  1903;  Stats.  1903,  p.  30.] 

This  act  increased  the  number  of  judges  from  one  to  two.  In  1913  the 
number  was  increased  from  two  to  three.     (Stats.  1913,  p.  23.) 

An  Act  to  provide  one  additional  judge  of  the  superior  court  of  the  county  of 

Sacramento. 
[Approved  March  12,  1895;  Stats.  1895,  p.  48.] 

This  act  increased  the  number  of  judges  from  two  to  three. 

An  Act  to  provide  an  additional  judge  of  the  superior  court  of  the  county  of 

San  Bernardino. 
[Approved  March  5,  1887;  Stats.  1887,  p.  19.] 

This  act  increased  the  number  of  judges  from  one  to  two. 

An  Act  to  increase  the  number  of  judges  of  the  superior  court  of  the  county 
of  San  Diego,  state  of  California,  and  for  the  appointment  of  such  addi- 
tional judges. 

[Approved  February  8,  1889;  Stats.  1889,  p.  5.] 

This  act  increased  the  number  of  judges  from  one  to  three.  The  act  of 
IMarch  5,  1895  (Stats.  1895,  p.  24),  reduced  the  number  of  judges  to  two. 
The  act  of  1911  (Stats.  1911,  p.  67)  increased  the  number  of  judges  from 
two  to  three.  The  act  of  1913  (Stats.  1913,  p.  25)  increased  the  number 
of  judges  from  three  to  four. 

An  Act  to  provide  one  (1)  additional  judge  of  the  superior  court  of  the  county 
of  San  Joaquin,  state  of  California;  for  the  manner  of  his  election  and 
for  his  compensation. 

[Approved  March  18,  1905;  Stats.  1905,  p.  100.] 

This  act  increased  the  number  of  judges  for  San  Joaquin  County  from 
two  to  three. 

An  Act  providing  for  an  additional  superior  judge  for  the  county  of  San 

Luis  Obispo,  and  providing  for  his  appointment  and  sala/ry. 

[Approved  February  8,  1889;  Stats.  1889,  p.  6.] 

This  act  increased  the  number  of  judges  from  one  to  two.  By  the  act  of 
1889,  Stats.  1889,  p.  333,  approved  March  19,  1889,  the  number  was  reduced 
to  one. 
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An  Act  to  increase  the  number  of  judges  of  the  superior  court  of  the  county 
of  Santa  Clara,  and  to  provide  for  the  appointment  of  an  additional 
judge. 

[Approved  February  16,  1897;  Stats.  1897,  p.  7.] 
This  act  increased  the  number  of  judges  from  two  to  three. 

An  Act  to  increase  the  number  of  judges  of  the  superior  court  of  the  county 
of  Shasta,  state  of  California,  and  for  the  appointment  of  such  additional 
judge. 

[Approved  March  20,  1905;  Stats.  1905,  p.  315.] 

This  act  increased  the  number  of  judges  from  one  to  two. 

This  act  was  repealed  and  the  number  of  judges  was  reduced  to  one  in 
1915,  Stats.  1915,  p.  178.  The  repealing  act  was  to  take  effect  on  the  first 
vacancy  in  the  ofQce  of  superior  judge  by  expiration  of  term  or  otherwise. 

An  Act  to  increase  the  number  of  judges  of  the  superior  court  of  the  state  of 
California,  in  and  for  the  county  of  Stanislaus,  to  provide  for  the  ap- 
pointment of  an  additional  judge  and  for  his  compensation. 

[Approved  May  21,  1915;  Stats.  1915,  p.  724.] 
This  act  increased  the  number  of  judges  from  one  to  two. 

An  Act  providing  for  the  election  or  appointment  of  a  separate  judge  of  the 
superior  court  for  each  of  the  counties  of  Yuha  and  Sutter,  and  fixing 
and  providing  for  the  payment  of  the  salary  of  each  of  such  judges. 
[Approved  March  2,  1897;  Stats.  1897,  p.  48.] 

The  provisions  of  this  act  are  sufficiently  indicated  by  its  title. 

A  Bill  to  increase  the  numher  of  judges  of  the  superior  court  of  the  county 

of  Tulare,  and  to  provide  for  the  appointment  of  an  additional  judge. 

[Approved  March  10,  1891;  Stats.  1891,  p.  61.] 

This  act  increased  the  number  of  judges  from  one  to  two.  Afterwards, 

by  the  act  of  March  26,  1895,  the  number  was  reduced  to  one.  (Stats.  1895, 

p.  128.)     In  1911  the  number  of  judges  was  increased  to  two.  (Stats.  1911, 
p.  259.) 
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JUSTICE'S  CLERK. 

An  Act  relating  to  the  justices'  courts  in  cities  and  counties  of  more  than 
two  hundred  thousand  population,  and  providing  for  the  appointment  of 
a  justice's  clerk  and  his  assistants,  prescribing  their  duties  and  fixing 
their  compensation. 

[Approved  March  25,  1903;  Stats.  1903,  p.  477.] 

§  1.  Appointment  of  justices'  clerk.  §  6.  Office  hours. 

§  2.  Oath  of  office  and  bond.  §  7.  Duty  of  justices'  clerk. 

I  3.  Appointment  of  assistants.  §  8.  To   issue   legal   process    in   all   kinds   of   ac- 

§  4.  Authority  of  assistants.  tions. 

§  5.  Salaries.  §  9.  Conflicting  acts  repealed. 

Appointment  of  justices'  clerk. 

Section  1.  The  supervisors  in  every  city  and  county  of  more  than  two 
hundred  thousand  population  shall  appoint  a  justices'  clerk  upon  the  written 
nomination  and  recommendation  of  the  justices  of  the  peace  of  said  city 
and  county  or  a  majority  of  them,  who  shall  hold  office  for  four  years 
and  until  his  successor  is  in  like  manner  appointed  and  qualified. 

Oath  of  office  and  bond. 

Sec.  2.  Said  justices'  clerk  shall  take  the  constitutional  oath  of  office 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the  faithful  discharge 
of  the  duties  of  his  office,  and  in  the  same  manner  as  is  or  may  be  required 
of  other  officers  of  such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  supervisors  of  such  city  and  county,  whenever  they  may 
deem  it  necessary. 

Appointment  of  assistants. 

Sec.  3.  The  justices'  clerk  shall  have  authority  to  appoint  one  cashier, 
one  chief  deputy  clerk,  two  deputy  clerks  and  one  messenger,  for  whose 
acts  he  shall  be  responsible  on  his  official  bond.  The  said  appointees  to 
hold  office  during  the  pleasure  of  said  justices'  clerk. 

Authority  of  assistants. 

Sec.  4.  Said  chief  deputy  clerk  and  said  deputy  clerks  shall  have  au- 
thority to  administer  oaths,  and  take  and  certify  affidavits  in  any  action, 
suit  or  proceeding  in  the  justices'  courts  in  such  city  and  county  and  gen- 
erally to  perform  all  acts  which  the  justices'  clerk  himself  might  perform. 

Salaries. 

Sec.  5..  Said  justices'  clerk  and  his  appointees  shall  receive  for  their 
official  services  the  following  salaries  and  no  other  or  further  compensation, 
payable  out  of  the  treasury  of  such  city  and  county,  after  being  allowed 
and  audited  as  other  similar  demands  are  required  by  law  to  be  allowed 
and  audited:  The  said  justices'  clerk  the  sum  of  three  thousand  dollars  per 
annum ;  the  cashier  and  the  chief  deputy  clerk  each  the  sum  of  eighteen 
hundred  dollars  per  annum ;  the  deputy  clerks  fifteen  hundred  dollars  per 
annum  each ;  and  the  messenger  twelve  hundred  dollars  per  annum. 

Office  hours. 

Sec.  G.  The  said  justices,  justices'  clerk  and  his  said  appointees  shall 
be  in  attendance  at  their  respective  offices  for  the  dispatch  of  official  busi- 
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ness,  daily,  except  Sundays  and  holidays,  from  the  hour  of  nine  o'clock 
a.  m.  until  five  o'clock  p.  m. 

Duty  of  justices'  clerk. 

Sec.  7.  In  all  actions,  suits,  and  proceedings  commenced  in  the  jus- 
tices' court  in  such  city  and  county,  or  before  any  of  the  justices  of  the 
peace  thereof,  the  original  process  shall  be  returnable,  and  the  parties  sum- 
moned, required  to  appear  before  one  of  the  justices  of  the  peace,  to  be 
designated  by  the  justices'  clerk,  upon  issuing  such  process. 

To  issue  legal  process  in  all  kinds  of  actions. 

Sec.  8.  All  legal  process  of  every  kind  in  actions,  suits  or  proceedings 
in  said  justices'  court  shall  be  issued  by  the  said  justices'  clerk. 

Conflicting  acts  repealed. 

Sec.  9.  All  other  acts  so  far  as  they  conflict  with  this  act  are  hereby 
repealed. 

Sec.  10.     This  act  shall  take  effect  immediately. 


JUSTICES'  COURTS. 

An  Act  to  create  a  court  in  and  for  the  town  of  Berkeley,  state  of  California. 
[Approved  March  27,  1895;  Stats.  1895,  p.  205.] 

The  provisions  of  this  act  are  sufficiently  indicated  in  its  title. 
Declared  unconstitutional:  Miner  v.  Justice's  Court,  121  Cal.  264. 

LIBEL. 

An  Act  concerning  actions  for  lihel  and  slander. 

[1.  Approved    March   23,    1872;    Stats.    1871-72,    p.    533.     2.  Amended    April    16,    1880; 

Stats.  1880,  p.  81.] 

§  1.  Undertaking.  §  5.  Approval.      New  undertaking. 

I  2.  Sureties.  §  6.  Failure  to  file  bond. 

§  3.  Exception  to  sureties.  §  7.  Costs. 

§  4.  Justification. 

Undertaking. 

Section  1.  In  an  action  for  libel  or  slander  the  clerk  shall,  before  issu- 
ing the  summons  therein,  require  a  written  undertaking  on  the  part  of  the 
plaintiff  in  the  sum  of  five  hundred  (500)  dollars,  with  at  least  two  compe- 
tent and  sufficient  sureties,  specifying  their  occupations  and  residences,  to 
the  effect  that  if  the  action  be  dismissed  or  the  defendant  recover  judgment, 
that  they  will  pay  such  costs  and  charges  as  may  be  awarded  against  the 
plaintiff  by  judgment  or  in  the  progress  of  the  action,  or  on  an  appeal,  not 
exceeding  the  sum  specified  in  the  undertaking.  An  action  brought  with- 
out filing  the  undertaking  required  shall  be  dismissed. 

Surties. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  mentioned  in  the  first 
section  shall  annex  to  the  same  an  affidavit  that  he  is  a  resident  and  house- 
holder or  freeholder  within  the  county,  and  is  worth  double  the  amount 
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specified  in  the  undertaking,  over  and  above  all  his  just  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution. 

Exception  to  sureties. 

Sec.  3.  Within  ten  days  after  the  service  of  the  summons,  the  defend- 
ants, or  either  of  them,  may  give  to  the  plaintiff,  or  his  attorney,  notice  that 
they  or  he  except  to  the  sureties  and  require  their  justification  before  a 
judge  of  the  court  at  a  specified  time  and  place,  the  time  to  be  not  less  than 
five  or  more  than  ten  days  thereafter,  except  by  consent  of  parties.  The 
qualifications  of  the  sureties  shall  be  as  required  in  their  affidavits.  [Amend- 
ment approved  April  16,  1880;  Stats.  1880,  p.  81.] 

Justification. 

Sec.  4.  For  the  purpose  of  justification  each  of  the  sureties  shall  attend 
before  the  judge  at  the  time  and  place  mentioned  in  the  notice,  and  may  be 
examined  on  oath  touching  his  sufficiency  in  such  manner  as  the  judge  in  his 
discretion  shall  think  proper.  The  examination  shall  be  reduced  to  writing 
if  either  party  desires  it. 

Approval.     New  undertaking. 

Sec.  5.  If  the  judge  find  the  undertaking  sufficient,  he  shall  annex  the 
examination  to  the  undertaking  and  indorse  his  approval  thereon.  If  the 
sureties  fail  to  appear,  or  the  judge  finds  the  sureties  or  either  of  them  in- 
sufficient, he  shall  order  a  new  undertaking  to  be  given.  The  judge  may 
also  at  any  time  order  a  new  or  additional  undertaking  upon  proof  that  the 
sureties  have  become  insufficient.  In  case  a  new  or  additional  undertaking 
is  ordered,  all  proceedings  in  the  case  shall  be  stayed  until  such  undertak- 
ing is  executed  and  filed,  with  the  approval  of  the  judge. 

Failure  to  file  bond. 

Sec.  6.  If  the  undertaking  as  required  be  not  filed  in  five  days  after  the 
order  therefor,  the  judge  or  court  shall  order  the  action  to  be  dismissed. 

Costs. 

Sec.  7.  In  case  plaintiff  recovers  judgment,  he  shall  be  allowed  as  costs 
one  hundred  (100)  dollars,  to  cover  counsel  fees,  in  addition  to  the  other 
costs.  In  case  the  action  is  dismissed,  or  the  defendant  recover  judgment, 
he  shall  be  allowed  one  hundred  (100)  dollars,  to  cover  counsel  fees,  in  addi- 
tion to  the  other  costs,  and  judgment  therefor  shall  be  entered  accordingly. 


MORTGAGES. 
An  Act  to  abolish  attorney's  fees,  and  other  charges,  in  foreclosure  suits. 

[Approved  March  27,  1874;  Stats.  1873-74,  p.  707.] 

Attorney's  fee  on  foreclosure  to  be  fixed  by  court. 

Section  1.  In  all  cases  of  foreclosure  of  mortgage  the  attorney's  fee 
shall  be  fixed  by  the  court  in  which  the  proceedings  of  foreclosure  are  had, 
any  stipulation  in  said  mortgage  to  the  contrary  notwithstanding. 

Conflicting  acts  repealed. 

Sec.  2.  All  acts  and  parts  of  acts,  so  far  as  they  conflict  with  the  pro- 
visions of  this  act,  are  hereby  repealed,  and  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 
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STATE. 


An  Act  to  autJiorize  suits  against  the  state,  and  regulating  the  procedure 

therein. 

[Approved  February  28,  1893;  Stats.  1893,  p.  57.] 

§  1.  Ripht  of  action.  §  5.  Judgment. 

§2.  Limitation  of  actions.  §6.  Duty  of  governor. 

§  3.  Undertalsing.  §  7.  Duty  of  controller. 

§  4.  Service  of  summons. 

Right  of  action. 

Section  1.  All  persons  who  have,  or  shall  hereafter  have,  claims  on  con- 
tract or  for  negligence  against  the  state  not  allowed  by  the  state  board  of 
examiners,  are  hereby  authorized,  on  the  terms  and  conditions  herein  con- 
tained, to  bring  suit  thereon  against  the  state  in  any  of  the  courts  of  this 
state  of  competent  jurisdiction,  and  prosecute  the  same  to  final  judgment. 
The  rules  of  practice  in  civil  cases  shall  apply  to  such  suits,  except  as  herein 
otherwise  provided. 

Limitation  of  actions. 

Sec.  2.  No  such  suit  shall  be  maintained  on  any  claim  now  existing,  un- 
less the  same  be  brought  within  two  years  after  this  act  takes  effect;  nor 
shall  any  such  suit  be  maintained  on  any  cause  of  action  hereafter  arising, 
unless  the  same  shall  be  commenced  within  two  years  after  such,  cause  of 
action  shall  have  accrued;  provided,  that  the  period  of  limitation  provided 
for  in  section  two  of  this  act  shall  not  apply  to  or  affect  the  rights,  interest, 
or  claims  of  any  minor  or  insane  person,  or  a  person  imprisoned  on  a  crim- 
inal charge,  or  in  execution  under  a  sentence  of  a  criminal  court  for  a  period 
of  not  less  than  for  life,  or  a  married  woman  and  her  husband  be  a  neces- 
sary party  with  her  in  commencing  such  action,  or  an  incompetent  person; 
but  snch  action  may  be  commenced  within  the  period  above  provided  for 
after  such  disability  shall  cease. 

Undertaking. 

Sec.  3.  At  the  time  of  filing  the  complaint  in  any  such  suit,  the  plaintiff 
shall  file  therewith  an  undertaking,  in  such  sum,  not  less  than  five  hundred 
dollars,  as  a  judge  of  the  court  shall  fix,  with  two  sufficient  sureties,  to  be 
approved  by  a  judge  of  the  court,  and  conditioned  that,  in  case  the  plaintiff 
fails  to  recover  judgment,  he  will  pay  all  costs  incurred  by  the  state  in  such 
suit,  including  a  reasonable  counsel  fee,  to  be  fixed  by  the  court. 

Service  of  summons. 

Sec.  4.  Service  of  summons  in  such  suits  shall  be  made  on  the  governor 
and  attorney-general.  It  shall  be  the  duty  of  the  attorney-general  to  de- 
fend all  such  suits;  and  upon  his  written  demand,  made  at  or  before  the 
time  of  answering,  the  place  of  trial  of  any  such  suit  must  be  changed  to 
the  county  of  Sacramento. 

Judgment. 

Sec.  5.  In  case  judgment  be  rendered  for  the  plaintiff  in  any  such  suit, 
'it  shall  be  for  the  amount  actually  due  from  the  state  to  the  plaintiff,  with 
legal  interest  thereon  from  the  time  the  obligation  accrued,  and  without 
costs. 
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Duty  of  governor. 

Sec.  6,  It  shall  be  the  duty  of  the  governor  to  report  to  the  legislature, 
at  each  session,  all  judgments  rendered  against  the  state  and  not  thereto- 
fore reported. 

Duty  of  controller. 

Sec.  7.  It  shall  be  the  duty  of  the  controller  to  draw  his  warrant  for  the 
payment  of  any  such  judgment,  without  any  presentation  to  or  approval 
of  such  claim  by  the  state  board  of  examiners,  whenever  a  sufficient  appro- 
priation for  such  payment  shall  have  been  made  by  the  legislature ;  and  all 
claims  upon  such  judgments  are  hereby  expressly  exempted  from  the  opera- 
tion of  section  six  hundred  and  seventy-two  of  the  Political  Code. 

Sec.  8.     This  act  shall  take  effect  immediately. 

An  Act  authorizing  suits  against  the  state  concerning  certain  real  property 

and  regulating  the  procedure  therein. 

[Approved  March  20,  1909;  Stats.  1909,  p.  605.] 

§  1.      Suit   against   state  to  quiet  title   in  certain         §2.      Must  be  commenced  when, 
cases.  §  3.      Summons,  service  on  whom. 

Suit  against  state  to  quiet  title  in  certain  cases. 

Section  1.  In  all  cases  where  the  state  of  California  has  sold  any  land 
or  lands  to  any  person  or  persons  and  the  deed  or  patent  from  the  state  of 
California  therefor  has  been  lost  or  destroyed  and  was  never  recorded  in 
the  office  of  any  county  recorder  in  the  state  of  California,  the  person  or 
persons  claiming  or  deraigning  title  to  any  of  such  lands  through  any  such 
lost  or  destroyed  deed  or  patent  is  and  are  hereby  authorized  to  bring  suit 
against  the  state  of  California  in  any  court  of  competent  jurisdiction  of  said 
state  to  quiet  title  to  said  land  or  any  portion  thereof,  and  to  prosecute  the 
same  to  final  judgment.  The  rules  of  practice  in  civil  cases  relating  to 
suits  to  quiet  title  shall  apply  to  such  suits  as  may  be  brought  under  this 
authorization  except  as  otherwise  provided.  If  judgment  be  given  against 
the  state  in  any  such  suit,  no  costs  can  be  recovered  from  the  state  there- 
under and  before  any  judgment  can  be  given  against  the  state  hereunder 
it  must  be  made  to  appear  to  the  court  affirmatively  that  such  deed  or  patent 
has  been  duly  issued  by  the  state. 

Must  be  commenced  when. 

Sec.  2.  Any  such  suits  to  quiet  title  shall  be  commenced  within  one  year 
after  this  act  takes  effect. 

Summons,  service  on  whom. 

Sec.  3.  Service  of  summons  in  such  suits  shall  be  made  on  the  governor, 
surveyor-general  and  attorney-general.  It  shall  be  the  duty  of  the  attorney- 
general  to  defend  all  such  suits. 

Sec.  4.     This  act  shall  take  effect  immediately. 


SUPREME  COURT  COMMISSION. 
Creation  and  abolition  of:   See  ante,  tit.  "Courts." 
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[References  are  to  Sections.] 


ABANDONMENT. 

Action,  of,  nonsuit,  §  581. 
Condemnation  proceedings,  of.     See  Emi- 
nent Domain. 
Contractor,  by,  mechanic's  lien,  §  1200. 

ABATE3VIENT. 

Action  not  abated  by  death,  disability, 

or  transfer  when,  §  385. 
Alienation  or  termination  of  title  pend- 
ing action,  effect  of,  §§  740,  747. 
Continuance  of  action  against  successor 

or  representative,  §  385. 
Nuisance,  of,  §  731. 
Partition  proceedings,  effect  of  death  or 

insolvency  of  party,  §  763. 
Pleas  in,  §  430. 
Successive    actions,    right    to    maintain, 

§  1047. 
Termination   of  plaintiff's   title  pending 

suit,  verdict  and  judgment  in  case  of, 

§  740. 

ABBREVIATIONS. 

Use  of,  in  judicial  proceedings,  §  186. 

ABSENCE.     See  Absentee. 

Chief  justice  of  supreme  court,  of,  pro- 
ceedings in  case  of,  §  46. 

Evidence,  of,  motion  to  postpone  trial, 
§595. 

Executor,  from  state,  §  1354. 

Judge,  of,  proceedings  in  case  of,  §  139. 

Judge,  of,  settlement  of  bill  or  statement, 
§653. 

Justice  of  peace,  of,  reassignment  and 
transfer  of  action,  §  90. 

Order  in  absence  of  party  deemed  ex- 
cepted to, §  647. 

Presiding  justice  of  peace,  substitute, 
§85. 

Publication  of  summons  in  case  of,  §§  412, 
413. 

State,  from,  running  of  statute,  §  351. 

Superior  judge,  of,  authority  of  court 
commissioner,  §  259. 

Superior  judge,  of,  holding  court  by  an- 
other, §  160. 

Trial  in  absence  of  party,  §  594. 

Waiver  of  jury  by,  §  631. 

Witness,  of,  deposition  may  be  taken, 
§  2020. 

Witness,  of,  postponement  of  trial  for, 
§595. 

ABSENTEE.     See  Absence. 

Agent  for,  in  distribution,  §§  1691-1695. 
Estates  of  missing  persons.         See  Miss- 
ing Persons. 
Publication  of  summons,  §§  412,413. 
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ABSTRACT  COMPANIES. 

Condemnation  of  property  of,  §  1238. 

ABSTRACT  OF  JUDGMENT. 

In  justice's  court,  §  897. 

Justice's,  filing,  in  superior  court,  §  898. 

Justice's,  filing,  in  superior  court,  issuing 
execution  on,  §  899. 

Justice's,  lien  of  where  filed  with  re- 
corder, §  900. 

Justice's,  no  lieu  unless  filed  with  re- 
corder, §  900. 

ABSTRACT  OF  TITLE. 

Admissibility  of  where  records  burnt  or 

destroyed,  §  1855a. 
In  partition,  §§799,800. 
In  partition,  cost  of,  allowed  when,  §  799. 

ACCIDENT. 

New  trial  on  ground  of,  §  657. 

ACCOMPLICE. 

Testimony  of,  to  be  viewed  with  sus- 
picion, §  2061. 

ACCOUNT.     See  Accounting. 

Bill    of    particulars.     See    Bill    of    Par- 
ticulars. 
Copies  of,  right  to  take.     See  Inspection 

of  Writings. 
Copy,  giving  to  adverse  party  on  demand 

and  effect  of  refusal,  §  454. 
Delivery  of  copy  to  adverse  party,  §§  454, 

886. 
Executors    and    administrators,    of.     See 

Executors  and  Administrators,  XIII. 
Exhibiting  original  and  delivering  copy 

to  adverse  party,  §  886. 
Further,  when  court  may  order,  §  454. 
General    or    defective,    further    account, 

§454. 
Guardian,  of.     See  Guardian  and  Ward, 

IX,  X. 
How  proved,  §  1855. 

Inspection  of.     See  Inspection   of  Writ- 
ings. 
Interlocutory  judgment  ordering,  time  to 

appeal,  §  939. 
Items  of,  need  not  be  pleaded,  §  454. 
Judge  may  receive,  at  chambers,  §  166. 
Limitation  of  action  on,  §  344. 
Missing  persons,  by  trustee  of  estate  of, 

§  lS22b. 
Persons  intrusted  with  decedent's  estate 

may  be  cited  to,  §  1461. 
Pleading,  how  to  state  account  in,  §  454. 
Pleading  in  justice's  court,  §  886. 
Reference   of,   on  judgment   by   default, 

§585. 
187) 
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[Beferences  are  to  Sections.] 


ACCOUNT.     (Continued.) 

Eeference  of,  powers  and  duties  of  ref- 
eree, §  639. 

Eeference  of,  when  ordered,  §  639. 

Sale  of  decedent's  property,  of,  return  of, 
§  1575. 

Secondary  evidence  of,  §  1855. 

Special  administrator's,  §  1417. 

Summary  of,  when  admissible,  §  1855. 

Surviving  partner,  accounting  by,  §  1585. 

Trustee's,  settling,  after  distribution, 
§  1699. 

ACCOUNTING.     See  Account. 

Executor,    of.     See    Executors    and    Ad- 
ministrators, XIII. 
Eents   and   profits   after    execution,    for, 
§707. 

ACCUSATION. 

Attorney,  accusation  against,  §§  290-297. 
See  Attorney. 

ACKN0WU3DGMENT. 

Acknowledged  instruments,  admissibil- 
ity, §§  1948,  1951. 

Certificate  of,  as  evidence,  §  1948. 

Certificate  of  redemption,  acknowledg- 
ment of,  §  703. 

Court  commissioner's  power  to  take, 
§259. 

Debt,  acknowledgment  so  as  to  remove 
bar  of  statute,  §  360. 

Justice  of  peace  may  take,  §  179. 

Justice  of  supreme  court  may  take,  §  179. 

Police  judge  may  take,  §  179. 

Satisfaction  of  judgment,  of,  §  675. 

Superior  judge  may  take,  §  179. 

"What  writings  may  be  acknowledged, 
§  1948. 

Wills  cannot  be  acknowledged,  §  1948. 

ACTIONS. 

Abatement  not  worked  by  death,  dis- 
ability, or  transfer  when,  §  385. 

Abatement  of.     See  Abatement. 

Alienation  of  realty  not  to  prejudice, 
§  747. 

Appeal,  action  deemed  pending  during, 
§  1049. 

By  whom  prosecuted,  §  30. 

Civil  and  criminal,  actions  are,  §  24. 

Civil,  arises  out  of  obligations  or  in- 
juries, §  25. 

Civil,  definition  of,  §§  22,  30. 

Code,  effect  of  on  pending  actions,  §  8. 

Commenced  by  filing  com;>laint,  §  405. 

Complaint.     See  Complaint. 

Consolidation  of,  when  may  be  ordered, 
§  1048. 

Criminal,  Penal  Code  provides  for  prose- 
cution of,  §  31. 

Depcsit  in  court.     See  Deposit  in  Court. 

Determine  adverse  claims,  to,  §  1050. 

Dismissal  of.     See  Dismissal. 

Division  of  actions,  into  civil  and  crim- 
inal, §  24. 

Executor  or  administrator  may  sue  with- 
out joining  beneficiaries,  §  3C9. 


ACTIONS.     (Continued.) 

Executor  or  administrator^  actions  by  or 

against.     See  Executors  and  Adminis- 
trators, VIII. 
Extension  of  time,  in  general,  §  1054. 
Form  of,  one  only,  §  307. 
Guardians,  power  respecting,  §  1769.    See 

Guardian  and  Ward,  V. 
Interpleader,  when  and  how  maintained, 

§386. 
Intervention,    how    and    when    effected, 

§387. 
Is  civil  or  criminal,  §  24. 
Joined,  what  actions  may  be,  §  427.     See 

Joinder  of  Actions. 
Judicial  remedies,  defined,  §  20. 
Justices'  courts,  in.     See  Justices'  Court. 
Kinds  of,  §  24. 

Limitation    of,  §§  312-362.     See   Limita- 
tion of  Actions. 
Lis  pendens,  §  409. 
Local,  what  are,  §  392. 
Merger  of  civil  and  criminal,  §  32. 
Misjoinder  of,  demurrer  for,  §§  430,  444. 
Nonsuit.     See  Nonsuit. 
Notice   of  pendency  of  action   affecting 

real  property,  §  409. 
Paper  with   defective  title,  when   valid, 

§  1046. 
Particular    actions.     See    the    particular 

title. 
Parties,  other,  when  court  may  order  in. 

§  389. 
Parties  to.     See  Parties. 
Pending,  as  ground  for  demurrer,  §  430. 
Pending,    deemed   to    be    during   appeal, 

§  1049. 
Pending,  how  affected  by  code,  §  8. 
Pending,  when  deemed  to  be,  §  1049. 
Place  of,  §§  392-400.     See  Place  of  Trial. 
Pleadings  in.     See  Pleadings. 
Eeal  party  in  interest  to  prosecute,  §  367. 
Eealty,  to  recover  injuries  to,  §  392. 
Eealty  to  recover,  where  brought,  §  392. 
Eeceiver  may  bring  and  defend,  §  568. 
Eegister    of,    must    be    kept    by    clerk, 

§  1052. 
Eegister  of,  what  to  be  entered  in,  §  1052. 
Eemedies,  defined,  §  20. 
Remedies  divided  into  actions  and  special 

proceedings,  §  21. 
Ships,  against,  §§  813-827.    See  Shipping. 
Special    proceedings    included    under,    in 

statute  of  limitation,  §  363. 
State,  actions  against.     See  State. 
State,   acts   authorizing   actions   against. 

See  Appendix,  tit.  "State." 
Submitting   controversv   without   action, 

§§  1138-1140.     See  Agreed  Case. 
Successive    actions,    right    to    maintain, 

§  1047. 
Surety,  by,  §  1050. 
Survival  of,  §  385. 
Survival  of,  statute  of  limitation,  §§  353, 

355. 
Title  of,  §  426. 
Title    of,    paper    with    defective,    when 

valid,  §  1046. 
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Transfer    of,  §§  397-400.     See    Place    of 

Trial. 
Transitory,  §  395. 

Trustee   may   sue   without   joining  bene- 
ficiaries, §  369. 
When  commenced,  §  350. 

ACTION  TO  QUIET  TITLE.     See  Quiet- 
ing Title. 

ADJOURNMENT. 

Arbitrators  have  power  to  adjourn, 
§  1284. 

Amendment  in  justice's  court,  adjourn- 
ment on, §  859. 

Construed  as  recesses,  and  not  to  prevent 
court's  sitting,  §  74. 

Contempt  proceedings,  in,  §  1217. 

Continuance.     See  Continuance. 

Holidays,  on,  §  135. 

Holiday,  to,  proceedings  in  case  of,  §  135. 

In  election  contest,  §  1121. 

In  justice's  court,  §§  873-877. 

Judge,  absence  of,  adjournment  by  clerk, 
§139. 

Superior  court,  of,  §  74. 

Supreme  court,  of,  §  48. 

Trial  in  police  court,  §  931. 

While  jury  out,  §  617. 

While  jury  out,  sealed  verdict,  §  617. 


[References  are  to  Sections.] 

ADVANCEMENT. 

To  heir,  §  1G86.     See  Wills,  TV, 


ADMINISTRATORS. 

Administrators. 


See   Executors   and 


/VDMIRALTY.     See  Shipping. 
Judgment     of     court     of     admiralty     of 
foreign     country,     conclusiveness     of, 
§  1914. 
Judicial    notice    of    seals    of    courts    of, 
§  1875. 

ADMISSION. 

As  to  fact  in  dispute,  inference  from, 
§  1832. 

Attorney,  admission  to  practice,  §§  275- 
280.     See  Attorney,  I. 

By  failure  to  verify  answer,  §  446. 

Compromise,  offer  of,  is  not,  §  2078. 

Continuance,  denial  of  on  admission  of 
evidence, §  595. 

Contract  set  out  in  answer,  when  deemed 
admitted,  §  448. 

Evidence,  admission  of,  denial  of  con- 
tinuance, §  595. 

Service  of  summons,  of,  §  415. 

W^ritten  instruments  in  complaint  deemed 
admitted  when,  §§  447-449. 

ADMONITION. 

Of  jury,  on  separation,  §  611. 

ADULTERY.     See  Divorce. 
Confession,  of,  divorce,  §  2079. 
Co-respondent,   copy   of  pleadings   to  be 

served  on,  §  1019. 
Co-respondent,  may  appear  and  be  hoard, 

§1019. 
Co-respondent,   notice,   where   cannot   be 

found,  how  given,  §  1019. 


ADVERSE  CLAIM. 

Personal  property,  to,  action  to  deter- 
mine, §  1050. 

Quieting  title,  §§  738-751.  See  Quieting 
Title. 

Real  property,  parties  defendant,  §  380. 

Real  property,  to,  action  to  determine, 
§738. 

Writ  of  possession,  right  to,  on  recovery, 
§380. 

ADVERSE  POSSESSION. 

Descent  cast,  right  of  possession  not 
affected  by,  "*  327. 

Disabilities,  action  after  ceasing  of, 
§328. 

Disabilities  excluded  from  time  to  com- 
mence actions,  §  328. 

Disabilities  not  to  exceed  twenty  years, 
§328. 

Disabilities  suspending  statute  enumer- 
ated, §  328. 

Entry,  sufficiency  of,  as  a  claim,  §  320. 

Entry,  action  on,  when  to  be  brought, 
§  320. 

Entry  under  claim  of  title  deemed  ad- 
verse, §  322. 

Improvements  as  a  set-off,  §  741. 

Inclosure  and  boundaries,  §  325. 

Infant,  against,  §  328. 

Judgment;  under,  §§  322,  323. 

Landlord  and  tenant,  presumption  as  to 
tenant's  possession,  §  326. 

Landlord  and  tenant,  relation  of,  as 
affecting,  §  326. 

Lunatic,  against,  §  328. 

Mesne  profits,  §  336. 

Mining  claim,  inclosure  of,  §  325. 

Occupation  deemed  under  legal  title,  un- 
less adverse,  §  321. 

Occupation  under  claim  of  title  not 
founded  on  writing,  §  324. 

Occupation  under  judgment,  when  ad- 
verse, §§  322,323. 

Occupation  under  written  instrument, 
when  adverse,  §§  322,  323. 

Possession  presumed  in  holder  of  legal 
title,  §  321. 

Possession  not  under  instrument,  extends 
how  far,  §  324. 

Possession  of  part,  whether  possession  of 
w-hole,  §§322,323. 

Prisoner,  against,  §  328. 

Public  land,  effect  of  certificate  of  pur- 
chase or  location,  §  1925. 

Redemption  of  mortgage,  §§  346,  347. 

Seisin  within  five  years  necessary,  §§  318, 
319. 

State,  against,  §§  315,  317. 

Taxes,  payment  of,  necessary  to,  §  325. 

What  constitutes,  under  claim  of  title 
not  written,  §  325. 

Written  instrument,  not  founded  on, 
§§  32^.325. 

Written  instrument  or  judgment,  under, 
§§322,323. 
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AFFIDAVIT.     See  subject  in  question. 
Affirmations.     See  Affirmation. 
Agreed  case,  affidavit  on  submission  of, 

§1138. 
Ambassador  may  take,  §  2014. 
Amendment,  for  order  to  allow,  §  473. 
Appeal,  a  part  of  record  on,  §  661. 
Arrest,  for,  of  defendant,  §  481. 
Arrest,    for,    of    defendant    in    justice's 

court,  §  862. 
Arrest,  on  motion  to  vacate  order  of,  or 

to  reduce  bail,  §  503. 
Attachment,  for,  §  538. 
Attachment,  for  discharge  of,  §  557. 
Attachment,  for,  in  justice's  court,  §  866. 
Before  whom  may  be  taken,  §  2012. 
Before  whom  may  be  taken  in  another 

state,  §  2013. 
Certificate  to  foreign,  §  2015. 
Change  of  judges,  for,  on  ground  of  bias, 

etc.,  §  170. 
Changing    place     of     trial     in     justices' 

courts,  for,  §  833. 
Claim  for  exemption  from  jury  duty,  of, 

§  202. 
Contempt,  refusal  of  witness  to  subscribe 

to, §  1991. 
Continuance,  on  motion  for,  §  595. 
Copy  of,  as  evidence,  §  2011. 
Corporation,  affidavit,  how  made,  §  1348. 
Costs,  of,  §  1033. 

Court  commissioner  may  take,  §  259. 
Decedent,  to  support  claims  against  es- 
tate of,  §  1494. 
Defective  title  to,  validity,  §  1046. 
Defendant,   for   trial   in   proper    county, 

§396. 
Defined,  §  2003. 
Deputy  justice's  clerk,  authority  of,  to 

take,  §  88. 
Election,  of  party  contesting,  §  1115. 
Evidence,  as,  §  2011. 
Examination    of   witness,   obtaining   by, 

§  2009. 
Facts  constituting  contempt,  of,  §  1211. 
Filed  where,  §  2011. 
Foreign  country,  certificate  by  clerk  to, 

§  2015. 
Foreign     country,    who    may    take,    in, 

§§2013,2014. 
Guardian's  account  and  inventory  to  be 

sworn  to,  §  1773. 
Identity,  affidavits  admissible  to  prove, 

§  1379. 
Imprisoned    witness,    for    order    to    ex- 
amine, §  1996. 
Injunction,    for   vacating   or   modifying, 

■§  532. 
Judicial  officers  may  take,  §  179. 
Juror  may  make,  of  misconduct  of  jury, 

§  657. 
•lustice  of  peace  may  take,  §§  86,  179. 
Motion,  use  of,  on,  §  2009. 
New  trial,  motion  for,  on  affidavit,  pro- 
cedure, §  659.     See  New  Trial. 
New   trial,   motion   for,   when   made   on, 

§658. 


AFriDAVIT.      (Continued.) 

Particular  proceedings,  affidavit  in.  See 
particular  title. 

Plaintiff's,  denying  execution  of  instru- 
ment set  out  in  answer,  §  448. 

Police  judge  may  take,  §  179. 

Postponement  of  trial,  for,  in  absence 
of  witness,  §  595. 

Prejudice,  of,  §  170. 

Provisional  remedy,  to  obtain,  §  200&. 

Publication,  affidavit  or  certified  copy 
prima  facie  evidence,  §  2011. 

Publication  of  summons,  for,  §  412. 

Publication  of  summons,  for,  as  part  of 
judgment  roll,  §  670. 

Publication,  to  prove,  §  2010. 

Publication,  where  filed,  §  2011. 

Purposes  for  which  may  be  used,  §  2009. 

Eedemptioner  from  execution,  of,  §  705. 

Referee,  on  objections  to  appointment  of, 
§642. 

Eefusal  of  witness  to  subscribe  to,  pun- 
ishment,  §  1991. 

Eelief  from  default  judgment  in  justice's 
court,  for,  §  859. 

Replevin,  in,  §§  510,  519,  520. 

Service  of  notice,  proof  of,  by,  §  2009. 

Service  of  paper,  proof  of,  by,  §  2009. 

Service  of  summons,  of,  §§  415,  2009. 

Sister  state,  in,  who  may  take,  §  2012. 

State  a  party  when,  §  446. 

Stay  of  proceedings,  to  obtain,  §  2009. 

Summons  to  joint  debtor  after  judgment, 
for,  §  991. 

Superior  judge  may  take,  §  179. 

Supreme  court  justice  may  take,  §  179. 

Sureties,  of,  §  1057. 

Sureties,  of,  on  bond  to  stay  money  judg- 
ment, §  942. 

Title,  want  of,  or  defective,  effect  of, 
§  1046. 

Transfer  of  action  to  another  justice  of 
peace,  on  ground  of  interest,  etc.,  for, 
§90. 

"Vacating  or  modifying  injunction,  for, 
§532. 

Value,  of,  in  claim  and  delivery,  does 
not  bind  officer  when,  §  473. 

Verification  of  pleadings,  §§  446,  2009. 

What  provable  by,  §§  2009,  2010. 

When  may  be  used,  §  2009. 

Who  may  take,  §§  86,  179,  259,  2012. 

Who  may  take  in  another  state,  §  2013. 

Who  may  take  in  foreign  country,  §  2014. 

Will,  of  grounds  for  contest,  §  1314. 

Witness,  of,  on  his  arrest,  §  2069. 

AFFINITY.     See  Consanguinity. 

Appraisers,  whether  disqualified  bv, 
§1444. 

Declarations  of  decedent  as  to  relation- 
ship, admissibility,  §  1870. 

Judge  or  justice,  as  disqualifying,  §  170. 

Juror,  as   disqualifying,  §  602. 

Meaning  of,  §  17. 

Receiver,   as   disqualifying,  §  566. 

Referee,  as  disqualifying,  §  041. 
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AFFIRMATION. 

Court  commissioner,  power  of,  to   take, 

§259. 
Form  of,  §  2097. 
In  place  of  oath,  §  2097. 
Oath  includes,  §  17. 
Oaths.     See  Oaths. 

"What  officers  may  adminster,  §  2093.  _ 
Witness  to  be  under  oath  or  affirmation, 

§  1846. 

AFFIRMATIVE  RELIEF. 

Dismissal,  where  affirmative  relief  asked, 

§581. 
When  granted,  §  666. 

AFFRAYS.  .   ,.  ^. 

Justice's  court  has  jurisdiction  over, 
§115. 

AGENCY, 

Absentee  on  distribution,  agent  for, 
§§  1691-1695.  See  Estates  of  Dece- 
dents, XV.  .     . 

Acts  or  declarations  of  agent,  admissi- 
bility, §  1870. 

Authority  of  agent  to  buy  or  sell  realty, 
to  be  written,  §  973. 

Declarations  of  agent,  §  1870. 

Default  judgment,  examination  of  agent 
of  plaintiff,  §  585. 

Joint  authority,  majority  may  act,  §  15. 

Referee,  relation  of,  disqualifies,  §  641. 

Relationship  of  principal  and  agent  dis- 
qualifies juror,  §  602. 

Replevin,  from  agent,  §  512. 

Replevin,  service  of  order  on  agent, 
§512. 

AGREED  CASE. 

Affidavit  on  submission,  §  1138. 

Appeal  lies  from  judgment  in,  §  1140. 

Costs  prior  to  trial,  not  allowed,  §  1139. 

How  submitted,  §  1138. 

In  what  cases  may  be  submitted,  §  1138. 

Judgment  enforceable  as  other  judg- 
ments are,  §  1140. 

Judgment  entered,  as  in  other  cases, 
§  1139. 

Judgment  roll  in,  §  1139. 

Nature  of  controversy  in  which  permis- 
sible, §  1138. 

Parties  may  submit,  §  1138. 

Power  and  duty  of  court  on,  §§  1138, 
1139. 

Proceedings  on,  §  1138. 

Submission  of  cause  on  agreed  state- 
ment  authorized,  §  1138. 

What  must  appear,  §  1138. 

AGREEMENTS.     See  Contracts. 

ALAMEDA  COUNTY. 

Acts  providing  additional  superior 
judges.     See  Appendix,  tit.  "Courts." 

Number  of  superior  judges,  §  66.  See 
Appendix,  tit.  "Courts." 

ALIAS. 

Execution  from  justice's  court,  §  903. 


ALIAS.     (Continued.) 

Summons    from    justice's    courts,  §§  84b, 

847 

Summons,  time  for  issuance   of,  §  408. 

Summons  will  issue  when,  §  408. 

Writ  of  possession,  on  re-entry  after  dis- 
possession, §  1210. 

ALIEN.  ,     ,       ..  . 

Admission    as    attorney,    declarati_on    ot 

intention  to  become  citizen,  §  275. 
Admission     of     attorney     from     foreign 

country,  §  279. 
Limitation  of  actions  affecting,  §  354. 

ALIENATION. 

Effect  of,  on  action,  §§  740,  747. 

ALLEGATION.      See  Answer;  Complaint; 
Pleading. 

Affirmative,   by  whom  must   be   proved, 
§  18G9. 

Burden  of  proof  of,  §§  1869,  1981. 

Denials  of,  how  made,  §  437. 

If    not    controverted,    deemed    admitted, 
§  462.  .     , 

In    particular    actions.     See    particular 
title. 

In  pleadings  against  joint  debtors,  §  993. 

Material,  evidence  confined  to,  §  1868. 

Material,  only  need  be  proved,  §  1867. 

Material,  what  are,  §  463. 

Negative,  when  must  be  proved,  §  1869. 

Redundant,  sham,  and  irrelevant,  strik- 
ing out,  §  453. 

To  be  liberally  construed,  §  452. 

Variance,  §§  469-471.     See  Variance. 

When  deemed  admitted,  §  462. 

When  deemed  controverted,  §  462. 

ALLOWANCE. 

Claims  against  estate.  See  Estates  of 
Decedents,  X,  1. 

For  support  of  family  of  decedent, 
§§  1464,  1467.  See  Estates  of  Dece- 
dents, VI,  VII,  2. 

How  to  be  paid,  §  1467. 

To  family  out  of  estate  of  missing  per- 
son, § lS22b. 

ALMSHOUSE. 

Officer  or  attendant  exempt  from  3ury 
duty,  §  200. 

ALTERATION  OF  WRITING. 

Altered  instrument,  when  admissible, 
§  1982. 

How  alteration  may  be  accounted  for, 
§  19S2. 

Of  will.     See  Wills,  VI. 

Partv  producing  altered  writing  must  ac- 
count for,  §  1982. 

AMBASSADOR. 

Affidavit,  may  take,  §  2014. 

AMBIGUITY. 

Parol    evidence    to    explain,    in    writing, 

§  1856. 
Pleading,  in,  demurrer  for,  §§  430,  444. 
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AMENDMENT. 

Allowance  of,  power  of  court,  §  473. 

Answer,  before,  effect  of,  §  472. 

Answer,  before,  right  of,  §  472. 

Answer  to,  time  for,  §§  432,  472. 

Attachment,  of  writ,  affidavit  or  under- 
taking, §  558. 

Bill  of  exceptions,  to,  §  650.     See  Excep- 
tions. 

Code,   of,  how  made,  §  19. 

Complaint,  defendant  must  answer,  §  432. 

Complaint,  failure    to    answer^     default, 
§432. 

Complaint,  filing     and     serving     amend- 
ments, §§432,472. 

Complaint  in  forcible  entry,  to  conform 
to  proofs,  §  1173. 

Complaint,  of,  in  forcible  entry  and  de- 
tainer, §  1173. 

Complaint,  of,  proceedings  on,  §  432. 

Conclusions  of  law,  of,  §  663. 

Copy  of  amendments,  filing  and  serving, 
§432. 

Default  for  failure  to  answer,  §  432. 

Demurrer,  after,  of  course,  §  472. 

Demurrer,  before,  §  472. 

Demurrer  to,  §  472. 

Fictitious  name,  §  474. 

Filing  of,  §  472. 

Forcible  entry,  amendment  of  complaint 
in, §  1173. 

How  made,  §  472. 

Justice's  court,  adjournment  and  costs  on 
amendment  in,  §  859. 

Justice's   court,   amendment  in,  §  859. 

Justice's  court,  in.     See  Justices'  Courts 
V. 

Mistake   in   any   respect,   correcting   by 
§473. 

New"  parties,  bringing  in  by,  §  389. 

Notice  of,  what  may  be  allowed  after 
§473. 

Of  course,  without  costs,  §  472. 

Order   allowing   or   refusing   deemed   ex 
cepted  to,  §  647. 

Orders,  power  of  court  to  amend,  §  128 
subd.  8. 

Party,  adding  or  striking  out   name   of 
§  473. 

Party,    correcting   mistake   in    name   of 
§  473. 

Pleading,  of,  time  for,  from  what  time 
runs,  §476. 

Pleading,  of,  when   there  is   a  variance 
§§469,  470. 

Pleadings,  of,  to  bring  in  necessary  par 
ties,  §  389. 

Pleadings,   of,   on   demurrer   in   justice's 
court,  §  858. 

Pleadings,  to,  in  general,  §  473. 

Power  of  courts  generally,  §  128,  subd.  8. 

Process,  of,  power  of  court,  §  128. 

Right  to  amend  once   as    of  course  and 
without  costs,  §  472. 

Serving  of,  §  472. 

Statement,  amendments  to,  §§  659,  661. 

Striking  out  name  of  party,  §  473. 

Supplemental  pleadings,  §  464. 


AMENDMENT.     (Continued.) 

Supplemental  pleadings.  See  Supple- 
mental Pleadings. 

Terms  may  be  imposed,  §  473. 

Time  for,  power  to  extend,  §  1054. 

To  pleadings  or  proceedings  generally, 
§473. 

Variance,  in  case  of,  §§  469,  470. 

What  amendments  may  be  allowed, 
§473. 

What  may  be  allowed  after  notice, 
§473. 

AMICABLE  ACTIONS. 

Submission  of  controversy  on  agreed 
statement,  §8  1138-1140. 

ANCHORAGE. 

Vessels  liable  for,  §  813. 

ANCIENT  FACTS. 

Evidence    of   common    reputation   as   to, 

§  1870. 

ANCIENT  WRITINGS. 

Comparison    of,    to    prove    handwriting, 

how  made,  §  1944. 
Presumption  of  genuineness,  §  1963. 

ANIMALS. 

Liens  for  acts  done  to  prevent  cruelty  to, 
proceedings  to  enforce,  and  disposition 
of  proceeds,  §  1208. 

When  and  to  what  extent  exempt  from 
execution,  §  690. 

ANOTHER  ACTION  PENDING. 

Ground  for  demurrer,  §  430. 

ANSWER.     See  Pleadings. 

Abatement,  plea  in,  §  430. 

Absence  of,  what  relief  granted  plain- 
tiff, §  580. 

Account,  items  of,  §  454. 

Admissions  of  allegations  by  failure  to 
deny,  §  462. 

Allegations.     See  Allegations. 

Allowing,  after  time  limited  by  code, 
§473. 

Allowing,  after  judgment,  where  sum- 
mons not  served,  §  473. 

Allowing,  where  demurrer  overruled, 
§472. 

Amended  complaint,  failure  to,  default, 
§472. 

Amended  complaint,  to,  time  for,  §  472. 

Amended  pleading,  to,  §  472. 

Amendment  of,  §§  472,  473. 

Answering  to  part  of  complaint  and  de- 
murring to  balance,  §  441. 

Appearance,  answer  is,  §  1014. 

Complaint,  amended,  to,  §  432. 

Construction  of,  §  452. 

Contains  what,  §  437. 

Counterclaims,  §§  437-440. 

Counterclaims,  may  contain  several, 
§441. 

Counterclaims.     See  Counterclaim. 

Cross-complaint,  §  142. 
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ANSWER.     (Continued.) 

Cross-complaint,  demurrer  to  answer  to, 

§422. 
Cross-complaint.     See  Cross-complaint. 
Cross-complaint,  answer  or  demurrer  to, 

§§422,442. 
Default    for    failure    of,    when  entered, 

§  586.     See  Default. 
Defective  heading  to,  §  1046. 
Defense    not    raised    by,    waived,  §§  434, 

439. 
Defenses,   may   contain   as   many   as   de- 
fendant has,  §  441. 
Defenses     must     be     stated     separately, 

§441. 
Defenses    to    refer    to    causes    of    action 

they  answer,  §  441. 
Demand    for    inspection    of    instruments 

and  refusal  of,  §  449. 
Demur  to  part  of  complaint  and  reply  to 

part,  §  441. 
Demurrer  and,  at  same  time,  §  431. 
Demurrer,  matters  not  appearing  on  face 

of  complaint,  §  433. 
Demurrer  not  waived  by  answer  at  same 

time,  §  472. 
Demurrer    overruled,    allowing    answer, 

§472. 
Demurrer,    overruling,    time    to    answer 

runs  from  notice,  §  476. 
Demurrer  to,  §§  422,  443,  444. 
Demurrer  to,  ground  of,  §  444. 
Demurrer  to,  overruling,  facts  of  answer 

deemed  denied,  §  472. 
Demurrer  to,  time  to  file,  §  443. 
Disclaimer,  §  739. 
Filed,  must  be,  §  465. 
General  denial  puts  in  issue,  what,  §  437. 
General  denial,  when  sufficient.  §  437. 
Generally,  §  437. 

Genuineness  of  instruments,  how  contro- 
verted, §  448. 
Genuineness    of    instruments,    when    ad- 
mitted, §§447,448. 
Genuineness    of    instruments,    when    not 

admitted,  §  449. 
Information  and  belief,  denial  on,  §  437. 
In     particular     actions.     See     particular 

title. 
Irrelevant,  may  be  stricken  out,  §  453. 
Joint  debtor  brought  in  after  judgment, 

of, §  992. 
Justice's    court,    in,  §  852.     See   Justices' 

Courts,  V. 
Lost,  how  supplied,  §  1045. 
Material    allegations    in    complaint,    not 

controverted,  deemed  true,  §  462. 
Material  allegations,  what  are,  §  463. 
Municipal    debts,   petition   to   adjust   on 

change  of  boundary,  answer  to,  §  1822d. 
New  matter,  may  contain,  §  437. 
New  matter  in,  deemed  denied,  §  462. 
Objection    not    appearing    on    complaint, 

may  be  taken  by,  §  433. 
Objections    to    complaint   waived    when, 
§434. 

2  Fair. — 138 
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ANSWER.      (Continued.) 

Particular  proceeding,  in.  See  particular 
title. 

Pica  in  abatement,  §  430. 

Pleading,  as  a,  §  422. 

Police  court,  in,  oral  or  written,  §  931. 

Police  court,  when  may  be  made,  §  931. 

Redundant  matter,  striking  out,  §  453. 

Served,  must  be,  §  465. 

Shall  contain  what,  §  437. 

Sham,  may  be  stricken  out,  §  453. 

Signature  to,  §  446. 

Specific  denial,  when  necessary,  §  437. 

Striking  out  sham  and  irrelevant  an- 
swers, §  453. 

Supplemental,  when  allowed,  §  464. 

Supplemental  pleadings.  See  Supple- 
mental Pleadings. 

Time  for,  §  407. 

Time  for,  allowing,  after  time  limited  by 
code,  §  473. 

Time  for,  extending,  §§  473,  1054. 

Time,  power  of  court  to  extend,  §  1054. 

Unverified  complaint,  general  denial, 
§437. 

Variance,  amendment,  allowing,  in  case 
of,  §§469,470. 

Verification  of,  §  446. 

Verified  complaint,  failure  to  verify  an- 
swer, §  446. 

Verified  complaint,  specific  denial  neces- 
sary, §  437. 

Waiver  of  objections  not  taken  by,  §  434. 

Waiver  of  summons  by,  §  406. 

What  to  contain,  §  437. 

Written  instrument,  setting  out,  in, 
§§  448,449. 

Written  instrument,  when  complaint  sets 
forth,  §§447-449. 

APPEALS. 

I.  Parties  to;   code  provisions  govern. 

II.  Jurisdiction  of  supreme  court;  who 

may  appeal,  and  in  what  cases  may 

he  taken. 

in.  Within  what  time  to  be  taken. 

IV.  How  taken;  notice,  undertaking,  or 

deposit. 
V.  Questions,  how  presented  for  review; 
on  transcript  prepared   by   clerk; 
alternative  method;  record  oh  ap- 
peal. 
VI.  Effect  of  appeal;    stay  of  proceed- 
ings. 
VII.  Dismissal  of  appeal. 
VIII.  Hearing    and    review;     preference; 
briefs. 
IX.  Judginent  on;   remeddal  powers;   re- 
versal. 
X.  Rehearing  and  hearing  in  bank. 
XI.  Costs  and  da^nages  on  appeal. 
XII.  Remittitur. 

XIII.  Appeals  from  inferior  courts. 
XIV.  Miscellaneous. 

I.     Parties  to;  code  provisions  govern. 
Appellant,  definition  of,  §  938. 
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APPEALS.     I.  Parties  to;  code  provisions 

govern.  (Continued.) 
Appellant,  who  is,  §  938. 
Judgment  reviewable  as  code  prescribes, 

§936. 
Order    reviewable    as    code    prescribes, 

§936. 
Parties,  how  designated,  §  938. 
Respondent,  definition  of,  §  938. 
Respondent,  who  is,  §  938. 

n.     Jurisdiction    of   supreme   court;    who 

may  appeal,   and  in  what  cases  may 

be  taken. 
Accounts,  order  settling,  §  963. 
Agreed  case,  appeal  lies  from  judgment, 

§  1140. 
Any  aggrieved  party  may  appeal,  §  938. 
Attachment,  orders  relating  to,  §  963. 
Attorney,    judgment    suspending,    is    re- 
viewable, §  287. 
Attorney   or   representative   may   appeal 

on  death  of  party  entitled  to,  §  941b. 
Attorney's    fee   in    probate    proceedings, 

order  allowing,  appealable,  §  1616. 
Award,  decision  upon  motion  to  modify, 

appealable,  §  1289. 
Award,   judgment   on,   before   motion   to 

correct,  not  appealable,  §  1289. 
Causes  in  which  may  be  taken,  §  963. 
Contempt,  judgments  and  orders  in,  are 

final,  §  1222. 
Corporation,  judgment  dissolving,  appeal 

lies,  §  1233. 
Debt  or  claim  against  estate,  order  for 

payment  of,  §  963. 
Distribution,  appeal  from  proceedings  in, 

§  1664. 
Distribution  of  estate,  order  relating  to, 

§  963. 
Divorce,  interlocutory  decrees  in,  §  963. 
Election  contest,  appeal  from,  §  1126. 
Eminent  domain,  appeal  in,  §  1257. 
Executor's    or    administrator's    account, 

order  settling,  §  963. 
Family     allowance,     order    relating     to, 

§  963. 
Guardian's  account,  order  settling,  §  963. 
Heirship,   appeal  lies  from  judgment  in 

proceedings  to  determine,  §  1664. 
Homestead,   order  on  report  of  apprais- 
ers, §  963. 
Homestead,  order  relating  to,  §  963. 
Injunctions,  orders  relating  to,  §  963. 
Interlocutory  decrees  in  divorce,  §  963. 
Interlocutory  decree  in  partition,  §  963. 
Interlocutory  decree  or  order  in  suit  to 

redeem,  §  963. 
Judgment    in    cause     submitted   without 

action,  appeal  from,  §  1140. 
Judgments   from    which   may   be    taken, 

§963. 
Judgment,    order    vacating    may    be    re- 
viewed  on   appeal,  §  66oa. 
Jurisdiction  of  supreme  court,  §§  51,  52, 

53,  963.     See  Supreme  Court. 
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APPEALS.  II.  Jurisdiction  of  supreme 
court,  who  may  appeal,  and  in  what 
cases  may  be  taken.     (Continued.) 

Legacy  or  distributive  share,  order  for 
payment  of,  §  963. 

Letters  testamentary  or  of  guardianship, 
orders  relating  to,  §  963. 

May  be  taken  in  what  cases,  §  963. 

Mechanic's  lien,  appeal  in  cases  involv- 
ing, §  1199. 

New  trial,  appeal  from  orders  respect- 
ing, §  963. 

New  trial,  order  for,  made  by  court  with- 
out application  of  parties,  §  662. 

Orders  from  which  may  be  taken,  §  963. 

Partition,  orders  in,  §  963. 

Place  of  trial,  orders  relating  to  change 
of,  §  963. 

Probate,  orders,  in,  §  963.  See  Wills, 
XIII. 

Receiver,  appeal  from  appointment  of, 
§  963. 

Sale  or  conveyance  of  realty,  order  re- 
lating to,  §  963. 

Special  administrator,  none  from  ap- 
pointment of,  §  1413. 

Special  orders  after  final  judgment, 
§963. 

Superior  court,  judgments  on  appeal  to, 
what  appealable,  §  964. 

Trust  company,  appeal  lies  from  decree 
of  dissolution,  §  1235. 

Trustee's  account  after  distribution,  ap- 
peal from,  §  1701. 

Wills,  orders  or  decrees  relating  to,  §  963. 

Who  may  appeal,  §  938. 

m.  Within  what  time  to  be  taken. 

Alternative  method,  under.     See  post,  V. 

After  rendition  of  judgment  or  order 
and  before  formal  entry  not  to  be  dis- 
missed, §  939. 

Attachment,  order  respecting,  §  939. 

Attachment,  within  vv'hat  time  appeal 
to  be  taken  to  continue,  §  946. 

Change  of  venue,  order  relating  to,  §  939. 

Evidence,  time  for  appeal  to  review, 
§939. 

Final  judgment,  §  939. 

Final  judgment,  orders  after,  §  939. 

Heirship,  appeal  in  proceedings  to  de- 
termine, §  1664. 

In  various  cases,  §  939. 

Injunctions,  order  respecting,  §  939. 

Interlocutory  judgment,  §  939. 

Judgment  on  appeal  from  inferior  court 
§  939. 

New  trial,  order  relating  to,  time  for 
appeal,  §  939. 

Partition,  order  respecting  report  of  ref- 
eree, §  939. 

Probate  proceedings,  orders  and  decrees 
in, §  1715. 

Receiver,  order  relating  to,  §  939. 

Special  order  made  after  final  judg- 
ment, §  939. 
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APPEALS,    m.  Within  what  time  to  he 

taken.     (Continued.) 
Where   proceedinga   on   motion   for   new 

trial  are  pending,  §  939. 
"Within  what  time  may  be  taken,  §  939. 

rV.  How   taken;    notice,   undertaking,   or 
deposit. 
Alternative  method,  under.     See  post,  V. 
Deposit    in    lieu    of   undertaking,  §§  940, 

941,  948,  949. 
Deposit,  waiver  of,  §  948. 
Heirship,  how  taken  in  proceeding  to  de- 
termine, §  1664. 
How  taken,  generally,  §  940. 

Notice  of,  §  940. 

Notice  of,  appellant  must  furnish  copy, 
§§  950-952. 

Notice  of,  filing  and  serving,  §  940. 

Notice  of,  need  not  be  served  on  party 
defaulting  or  not  appearing,  §  650. 

Notice  of,  time  for,  cannot  be  extended, 
§  1054. 

Trustee's  account  after  distribution,  ap- 
peal from,  how  taken,  §  1701. 

Undertaking,  attachment,  on  appeal 
from,  §  946. 

Undertaking,  certificate  of  filing  of  or 
waiver  of,  §  953. 

Undertaking,  conditions  of,  §  941. 

Undertaking,  dispensing  with  or  limit- 
ing, when  appellant  is  executor,  trus- 
tee, etc.,  §946. 

Undertaking,  exception  may  be  made  to 
sureties,  §  948. 

Undertaking,  exception  to  sureties,  time 
for,  §  948. 

Undertaking,  executor,  ofi&cial  bond  suf- 
ficient, §  965. 

Undertaking,  how  certified,  §  953. 

Undertaking,  in  cases  not  specified,  §  949. 

Undertaking,  insufficient,  dismissal,  §  954. 

Undertaking,  insufficient,  new  bond, 
§  954. 

Undertaking,  justification  of  sureties, 
and  time  for,  §  948. 

Undertaking,  justification  of  sureties, 
execution  on  failure  of,  §  954. 

Undertaking,  may  be  in  one  instrument 
or  several,  §  947. 

Undertaking,  necessary,  unless  waived, 
§  940. 

Undertaking,  new  bond,  justification  of 
sureties  and  effect  of  failure  to  jus- 
tify, §  950. 

Undertaking,  new  bond,  on  loss  or  de- 
struction  of,  §  954. 

Undertaking,   new   bond   on   sureties  be- 
coming insufficient,  §  950. 
Undertaking,    official   bond    of   guardian 

sufficient,  §  965. 
Undertaking,    requisites   of,  §  941. 
Undertaking,   sureties,  judgment,   where 
paj'able    in   specified    kind    of    money, 
§  942. 


to  Sections.] 

APPEAIiS.  IV.  How  taken;  notice,  un- 
dertaking, or  deposit.     (Continued.) 

Undertaking,  sureties,  stipulation  for 
judgment  against,  in  several  amounts, 
§  942. 

Undertaking,  sureties,  subrogation  of, 
§  1059. 

Undertaking,  time  of  filing,  §  940. 

Undertaking,  time  to  file,  extension  of, 
§  1054. 

Undertaking  to  stay  proceedings.  See 
post,  VI. 

Undertaking,  waiver  of,  §§  940,  948. 

Undertaking,  where  judgment  directs 
payment  of  money,  §  942. 

Undertaking,  where  judgment  directs 
delivery  of  documents  or  personalty, 
§  943. 

Undertaking,  where  judgment  directs 
appointment  of  receiver,  §  943. 

Undertaking,  where  judgment  directs 
sale  of  personalty  on  foreclosure,  §  943. 

Undertaking,  where  judgment  directs 
sale  or  delivery  of  realty,  §  945. 

Undertaking,  where  judgment  for  sale  of 
mortgaged  premises  and  payment  of 
deficiency,  §  945. 

Undertaking,  where  order  directs  issu- 
ance of  alias  writ  of  possession,  §  1210. 

V.  Questions,  how  presented  for  review;  on 
transcript  prepared  by  clerk;  alter- 
native method;  record  on  appeal. 

Affidavit,  part  of  record  on,  §  661. 

Alternative  method,  death  of  party  en- 
titled to  appeal,  right  of  attorney  to 
take,  §  941b. 

Alternative  method,  effect  of,  §  941c. 

Alternative  method,  notice,  how  enti- 
tled, §  941b. 

Alternative  method,  notice  need  not  be 
served  on  parties  or  attorneys,  §  941b. 

Alternative  method,  time  for  appeal 
where  proceedings  on  motion  for  new 
trial  pending,  §  941b. 

Alternative  method,  notice  transfers 
cause  to  higher  court  without  further 
action,  §  941b. 

Alternative  method,  notice  to  identify 
judgment,  order  or  decree,  §  941b. 

Alternative  method,  notice,  what  to 
state, §  941b. 

Alternative  method,  notice,  within  what 
time  to  file,  §  941b. 

Alternative  method,  provided  for.  §  941a. 

Alternative  method,  taken  by  filing  no- 
tice, §  941b. 

Bill  of  exceptions,  appellant  must  fur- 
nish, when,  §  950. 

Bill  of  exceptions.     See  Exceptions. 

Certificate  of  clerk  as  to  correctness  of 
transcript,  §  953. 

Certification  of  undertakings  and  copies, 
§953. 

Copies,  how  certified,  §  953. 
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APPEALS.  V.  Questions,  how  presented 
for  review;  on  transcript  prepared  by 
clerk;  alternative  method;  record  on 
api>eal,     (Continued.) 

Corporation,  judgment  roll  on  appeal 
from  judgment   dissolving,  §  1233. 

Findings  of  referee,  how  reviewed,  §  645. 

Heirship,  statement  on  appeal  in  suits 
to   determine,  §  1664. 

Judgment,  bill  of  exceptions  from  order 
vacating,   how   prepared,  §  663a. 

Judgment  roll,  what  constitutes,  §  670. 

Judgment  roll.     See  Judgment  Eoll. 

Papers,  dismissal  for  failure  to  furnish, 
§954. 

Papers  to  be  used  on  appeal  from  judg- 
ment, §  950. 

Papers  to  be  used  on  appeal  from  judg- 
ment rendered  on  appeal,  §  951. 

Papers  to  be  used  on  appeal  from  or- 
ders, except  orders  granting  new 
trials,  §  951. 

Papers  to  be  used  on  appeal  from  or- 
der granting  new  trial,  §  952. 

Record  on,  what  constitutes,  on  appeal 
from  order  on  motion  for  new  trial, 
§661. 

Transcript  by  clerk  and  reporter,  appeal 
on,  in  lieu  of  bill  of  exceptions,  §  953a. 

Transcript  by  clerk  and  reporter,  briefs 
to  print  portions  of  the  record  re- 
ferred to,  §  953c. 

Transcript  by  clerk  and  reporter,  clerk 
to  transmit  to  higher  court,  §  953c. 

Transcript  by  clerk  and  reporter,  court 
to  require  reporter  to  repair,  §  953a. 

Transcript  by  clerk  and  reporter,  duty 
of  reporter,  §  953a. 

Transcript  by  clerk  and  reporter,  exam- 
ination, approval  and  certification, 
§  953a. 

Transcript  by  clerk  and  reporter,  filing 
of,  §  953c. 

Transcript  by  clerk  and  reporter,  need 
not  be  printed,  §  953c. 

Transcript  by  clerk  and  reporter,  notice 
bv  clerk  that  it  has  been  prepared  and 
filed, §  953a. 

Transcript  by  clerk  and  reporter,  notice 
by  clerk  that  it  will  be  presented  to 
judge,  §  953a. 

Transcript  by  clerk  and  reporter,  notice 
itself  transfers  cause  to  higher  court, 
§941b. 

Transcript  by  clerk  and  reporter,  notice 
need  not  be  served,  §  941b. 

Transcript  by  clerk  and  reporter,  notice 
of  filing  and  settlement,  §  953a. 

Transcript  by  clerk  and  reporter,  notice 
to  prepare,  contents  of, §  953a. 

Transcript  by  clerk  and  reporter,  notice 
to  prepare,  time  to  file,  §  953a. 

Transcript  by  clerk  and  reporter,  part 
of  judgment  roll,  §  953a. 

Transcript  by  clerk  and  reporter,  per- 
sonal arrangement  with  reporter  for 
compensation,  §  953b. 


APPEALS.  V.  Questions,  how  presented 
for  review;  on  transcript  prepared  by 
clerk;  alternative  method;  record  on 
appeal.     (Continued.) 

Transcript  by  clerk  and  reporter,  pre- 
sentment to  judge,  §  953a. 

Transcript  by  clerk  and  reporter,  re- 
spondent may  incorporate  what  papers, 
§  953a. 

Transcript  by  clerk  and  reporter,  speci- 
fying matters  desired  to  be  incorpo- 
rated in, §  953a. 

Transcript  by  clerk  and  reporter,  stipu- 
lations to  omit  matters,  §  953a. 

Transcript  by  clerk  and  reporter,  under- 
taking to  pay  cost  of,  §  953b. 

Transcript  by  clerk  and  reporter,  what 
may  contain,  §  953a. 

Transcript  by  clerk  and  reporter,  what 
papers  may  be  incorporated,  §  953a. 

VI.  Effect  of  appeal;  stay  of  proceedings. 

Action  is  deemed  pending  during,  §  1049. 
Alternative  method  of  appeal,  effect  of, 

§  941c. 
Attachment,    undertaking    to     continue, 

§946. 
Authority    of    lower   court    where    order 

directs    sale    of    perishable    property, 

§  949. 
Effect  of  appeal,  and  the  giving  of  se- 
curity, §  946. 
Effect  of  appeal  from  judgment  that  one 

was  intruding  into  office  or  franchise, 

§949. 
Effect   of  appeal  from   order   on   motion 

for  change  of  venue,  §  949. 
Effect    of    appeal   from    order    that    cor- 
poration   permit   inspection    of    books, 

§949. 
Effect  of,  on  attachment,  §  946. 
Effect  of,  on  power  of  court  below,  §  946. 
Eminent   domain,   effect   of,  §  1257. 
Execution,   property   levied   on,   released 

by,  §  946. 
Forcible  entry,  appeal  of,  as  stay,  §  1176. 
Judgment  for  delivery  of  documents  or 

personalty,    stay    of,    what    necessary, 

§943. 
Lien  of  judgment  ceases  on  appeal,  §  671. 
Releases   property  from  levy  unless  un- 
dertaking filed,  §  946. 
Stay,   appeal    is    not,   in     condemnation 

proceedings  when,  §  1257. 
Stay   of  judgment   on,   how   affects   lien 

of  judgment,  §  671. 
Stay,    perfection    of    appeal    is    not,    in 

what  cases,  §  949. 
Stay,   perfection   of   appeal   operates   as, 

v,"hen,  §  949. 
Stay,   what    necessary   where    judgment 

directs    execution    of    conveyance    or 

other  instrument,  §  944. 
Stays  proceedings  below,  §  946. 
Undertaking     nece.^^sary    to     stay    order 

granting     alias    writ     of     possession^ 

§  1210. 
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APPEALS.  VI.  Effect  of  appeal;  stay  of 
proceedings.     (Continued.) 

Undertaking  to  stay  deficiency  judg- 
ment, §  945. 

Undertaking  to  stay  judgment  appoint- 
ing receiver,  §  943. 

Undertaking  to  stay  judgment  directing 
foreclosure  of  chattel  mortgage,  §  943. 

Undertaking  to  stay  judgment  for  de- 
livery of  documents  or  personal  prop- 
erty," §  943. 

Undertaking  to  stay  judgment  for  pay- 
ment  of   money,  §  942. 

Undertaking  to  stay  judgment  for  sale 
or  delivery  of  realty,  §  945. 

Undertaking  to  stay  judgment  of  fore- 
closure and  for  payment  of  deficiency 
§945. 

Undertaking  to  stay  money  judgment, 
affidavits  of  sureties,  §  942. 

Undertaking  to  stay  money  judgment, 
liability  of  sureties,  §  942. 

Undertaking  to  stay  money  judgment, 
requisites,  §  942. 

Undertaking  to  stay  on  appeal  from 
alias  writ  of  possession  issued  after 
re-entry, §  1210. 

vn.  Dismissal  of  appeal. 

Effect  of,  as  an  affirmance  of  judgment 
or  order,  §  955. 

For  failure  to  furnish  requisite  papers, 
§954. 

Insufficient  undertaking,  §  954. 

Insufficient  undertaking,  new  undertak- 
ing, §  954. 

Lost  or  destroyed  bond,  new  bond,  §  954. 

New  undertaking,  justification  of  sure- 
ties and  effect  of  failure  to  justify, 
§954. 

Not  to  be  dismissed  because  taken  after 
rendition  of  judgment  or  order  and 
before  formal  entry,  §  939. 

Sureties  becoming  insufficient,  §  954. 

When  will  be  dismissed,  and  when  not, 
§954. 

Vm.  Hearing  and  review;  preference; 
briefs. 

Appealable  order  or  decision  not  review- 
able on  appeal  from  judgment,  §  956. 

Brief  on  ai>peal  on  transcript  by  clerk 
and  reporter  to  print  parts  of  record 
referred   to,  §  953c. 

Contested  election  cases,  preference 
given  to,  §  57. 

Error  not  presumed  prejudicial,  §  475. 

Errors  not  affecting  substantial  rights 
disregarded,  §  475. 

New  trial,  order  on  m.otion,  right  to  re- 
view  on   api>eal   from   judgment,  §  956. 

Orders  reviewable  on  appeal  from  judg- 
ment, §  956. 

Probate  proceedings,  preference  given, 
§57. 


APPEALS.  VIII.  Hearing  and  review; 
preference;  briefs.     (Continued.) 

Questions  reviewable  where  alternative 
method  of  taking  appeal  adopted, 
§941c. 

Keview  of  finding  as  to  claims  of  marin- 
ers, §  826. 

Review,  what  subject  to,  §  956. 

What  may  be  reviewed  on  appeal  from 
judgment,  §  956. 

IX.  Judgment  on;  remedial  powers;  re- 
versal. 

Certificate  from  supreme  court  to  be  at- 
tached to  judgment  roll,  §  958. 

Certifying  judgment  to  court  below, 
§  958. 

Court   may  take  what  action,  §  956. 

Decision  to  be  in  writing,  §  53. 

Error  disregarded  unless  substantial 
rights  affected,  §  475. 

Judgment  on  appeal,  certificate  of,  at- 
tachment or  entry  of,  §  958. 

Judgment,  when  becomes  final,  §  4. 

Judgment.     See  Supreme  Court. 

Minute  of  judgment  to  be  entered  on 
docket  in  court  below,  §  958. 

Modifying  judgment  on,  §  957. 

New  trial,  passing  on  question  of  law 
involved,  §  53. 

Order,  judgment  on,  proceedings  below, 
on  receipt  of  certificate,  §  958. 

Powers  of  supreme  court,  §§  53,  957. 

Remedial  powers  of  appellate  court, 
§§53,  957. 

Remedy  of  appellant  on  reversal  where 
property  sold  on   execution,  §  957. 

Reversal  of  judgment,  restitution  of 
rights,  §  957. 

Reversal,  new  action,  within  what  time 
may  be  brought,  §  355. 

Reversal  not  decreed,  except  for  substan- 
tial errors,  §  475. 

Reversal  of  judgment,  rights  of  execu- 
tion purchaser  on, §  708. 

Reversal  of  order  appointing  guardian, 
validity  of  acts,  §  966. 

Reversal  of  order  appointing  executor, 
validity  of  acts,  §  966. 

Reversal,  restitution  where  property  sold 
under  execution,  §  957. 

Trustee's  account,  decree  settling,  con- 
clusive on  affirmance,  §  1701. 

X.  Rehearing  and  hearing  In  bank. 
Ordering  case  to  be  heard  in  bank,  §  44. 
Rehearing,  §  44. 

XI.  Costs  and  damages  on  appeal. 
Costs    of,    discretionary    with    court    in 

what  cases,  §  1027. 
Costs    on,    how    claimed    and    recovered, 

§  1034. 
Costs   on   probate   appeals,   discretion  ft3 

to,  §  1720. 
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APPEALS.  XI.  Costs  and  damages  on  ap- 
peal.    (Continued.) 

Costs  on  review,  other  than  by  appeal, 
§1032. 

Costs,  prevailing  party  entitled  to, 
§  1027. 

Costs,  what  allowed  as,  §  1027. 

Costs,  where  judgment  is  modified, 
§  1027. 

Damages,  when  appeal  for  delay,  §§957, 
980. 

Memorandum  of,  filing  and  serving, 
§1034.  ^' 

Xn.  Remittitur. 
Certificate  from  supreme  court  attaching 

to  judgment  roll,  §  958. 
Certifying    judgment    to    court     below, 

§958. 
Judgment  to  be  remitted  to  court  from 

which  appeal  taken,  §  53. 
Minute    of   judgment   to   be   entered   on 

docket  in   court  below,  §  958. 
Order,    judgment     on,    proceedings     of 

clerk    on    receiving     certificate     from 

supreme   court,  §  958. 
Proceedings  on,  generally,  §  958. 
Remittiturs  in  transferred  cases,  §  56. 

AMI.  Appeals  from  inferior  courts. 
Bond,  justification  of   sureties  on,  §§  92, 

978a. 
Bond,  time  to  file,  §  978a. 
Code,  provisions  of,  applicable,  §  980. 
Code  provisions  not  applying  to  appeals, 

§959. 
Costs,  §  980. 

Damages,  where  taken  for  delay,  §  980. 
Deposit  in  lieu  of  undertaking,  §  978. 
Dismissal,  §  980. 
Docket  of  justice  of  peace  must  contain 

receipt  of  notice  of,  §  911. 
Docket   of   justice   of   peace   to    contain 

receipt  of  bond  on  appeal,  §  911. 
Fees,   justice    to   pay   fees    collected    to 

county  clerk,  §  981. 
Fees,   notice   of   appeal   not   be   to  filed 

until  fees  are  paid,  §  981. 
Fees  of  county  clerk  to  be  paid  before 

appeal  effectual,  §  981. 
Fine  for  not  transmitting  papers,  §  977. 
Hearing,  what  may  be  used  on,  §  975. 
How   taken,  §§  92,   974. 
Judgment,    effect    and    enforcement    of, 

§  980. 
Judgments    of   superior   court    on,   what 

appealabk,  §  964. 
Justice's   court,  in.     See,   also.  Justices' 

Courts,  XXIII. 
Notice,  filed  with  justice's  clerk,  §  92. 
Notice  of,  filing  and  serving,  §  974. 
Notice,  what  to  state,  §  974. 
Objections    made    in    justice's    or   police 

court,  §  977. 
Papers   to   be   filed  with  justice's   clerk, 

§92. 


APPEALS,     xm.  Appeals   from   inferior 

courts.     (Continued.) 

Powers  of  superior  court,  §  980. 

Proceedings  in  superior  court  on,  §  980. 

Provisions  of  code  applicable,  §  980. 

Provisions  of  code  not  applicable,  §  959. 

Questions  both  of  law  and  fact,  action 
to  be  tried  anew,  §  976. 

Questions  both  of  law  and  fact,  no 
statement  necessary,  §  976. 

Questions  of  fact,  action  tried  anew, 
§976. 

Questions  of  fact,  no  statement  neces- 
sary, §  976. 

Questions  of  law,  hearing,  what  may  be 
referred  to  on,  §  975. 

Questions  of  law,  original  statement 
stands  where  no  amendment  proposed, 
§975. 

Questions  of  law,  statement,  amend- 
ments to,  §  975. 

Questions   of  law,   contents  of,  §  975. 

Questions  of  law,  statement,  settlement 
of,  §§  92,  975. 

Questions  of  law,  statement,  time  to  file, 
§975. 

Relinquishment  of  property  levied  on 
where  undertaking  filed,  §  979. 

Statement  and  amendments,  settlement 
of,  §§  92,  975. 

Stay  of  proceedings,  officers'  fees,  §  979. 

Stay  of  proceedings  on  filing  undertak- 
ing, §  979. 

Supreme  court,  appeal  to,  from  justice's 
court,  §  964. 

Sureties,  exception  to,  and  justification 
of,  §§  92,  978a. 

Time  for  appeal,  §§  939,  974. 

Transfer  of  papers,  what  papers  to  be 
transmitted,  §  977. 

Transmission  of  papers,  §  977. 

Transmission  of  papers,  compelling  the, 
§977. 

Trying  cause  anew,  §  980. 

Undertaking,  requisites   of,  §  978. 

Undertaking,  notice  of  filing  to  be  given, 
§978a. 

Undertaking,  sureties  on,  adverse  par- 
ties may  except  to,  §  978a. 

Undertaking,  sureties,  time  to  except  to, 
§  978a. 

Undertaking,  sureties,  justification  of, 
§  978a. 

Undertaking,  sureties,  effect  of  failure 
to  justify,  §  978a. 

Undertaking,  when  to  be  filed,  §  978a. 

Who  may  make,  §  974. 

XIV.  Miscellaneous. 
Death  pending,  extension  of  time  to  sue, 

§355. 
Forcible    entry,    provisions    relating    to 

appeals  relate  to,  §  1178. 
Probate    orders    and    decrees,   provisions 

relating  to  appeals  apply,  §  1714. 
Probate     proceedings,    appeals     in.     See 

Wills,  XIII. 
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APPEARANCE. 

Answer  is,  §  1014. 

Attorney,  appearance  by,  §  1014. 

Attorney,  appearance  by  without  author- 
ity, §  287. 

Attorney,  on  accusation  for  removal, 
§§  292,  293. 

Bail  for,  on  arrest  for  contempt,  §  1213. 

Bill  of  exceptions  need  not  be  served  on 
party  not  appearing,  §  650. 

Cures  defective  service,  §  582. 

Defendant,  of,  equivalent  to  personal 
service,  §  416. 

Demurrer  is,  §  1014. 

Effect  of,  where  summons  not  issued  or 
served,  §  581a. 

Eminent  domain,  who  may  appear, 
§  1246. 

Escheat,  appearance  in,  §§  1269,  1271. 

Forcible  entry  and  detainer,  appearance 
before  day  fixed,  §  1170. 

Guardian,  by,  §  1722. 

Heirship,  in  suit  to  determine,  §  1664. 

Infants.     Se  Infants. 

Insane  persons.     See  Insane  Persons. 

Joint  contract,  appearance  where  one  de- 
fendant appears  or  is  served,  §  406. 

Justice's  court,  place  of  trial  where  de- 
fendant voluntarily  appears,  §  833. 

Justice's  court,  in,  time  for,  §  845. 

Justices'  courts,  in.  See  Justices' 
Courts,  XV. 

Justices'  courts  in  townships  of  two  hun- 
dred and  fifty  thousand,  appearance 
in, §  100. 

Justice's  court,  trial  in,  when  party  fails 
to  appear,  §  884. 

Justice's  court,  waiver  of  summons  by, 
§841. 

Legislature,   before.     See  Legislature. 

Notice  of,  §  1014. 

Notice  need  not  be  given  defendant  not 
appearing  unuless  imprisoned,  §  1014. 

Notice  of  taking  depositions,  waiver  of, 
by  default  and  failure  to  appear, 
§  2004. 

Notice  to  be  given  to  party  or  his  at- 
torney  after,  §  1014. 

Notice  waived  by,  §  1306. 

Proceedings  to  compel,  in  supplementary 
proceedings,  §  715. 

Summons,  time  for,  to  be  inserted  in, 
§407. 

Time  for,  §  407. 

Time  for  where  order  of  arrest  on  sum- 
mons, §  845. 

Trial   of  actions  on,  §  581a. 

Vessels,  actions  against,  who  may  ap- 
pear and  defend,  §  821. 

Waiver  of  findings  bv  failure  to  appear, 
§  634. 

Waiver  of  jury  trial  by  failure  to  make, 
§§  631,  883. 

Waiver  of  summons  by,  §§  406,  416. 

What    constitutes,  §  1014. 

APPELLANT. 

Who  is,  §  936. 


APPLICATIONS. 

Repeated,  for  same  order,  forbidden, 
§§  182,  183. 

APPORTIONMENT. 

Partition  expenses,  of,  §  798. 

Preferred  claims  of  employees,  appor- 
tionment where  the  entire  claims  can- 
not be  paid,  §  1208. 

Superior  court,  apportionment  of  busi- 
ness on   extra  session,  §  67b. 

APPRAISERS.  See  Estates  of  Dece- 
dents, III. 

Appointment  of  appraisers  at  chambers, 
§  166. 

Estate  of  ward.  See  Guardian  and 
Ward. 

Homestead,  of,  appeal  from  report, 
§§  939,  963. 

Ward's  estate,  of,  §  1773. 

ARBITRATION. 

Adjournment,  §  1284. 
Appeal  from,  §  1289. 
Arbitrators,  all  must  meet,  but  majority 

may  act,  §§  1053,  1285. 
Arbitrators,  excess  of  power  by,  §  1287. 
Arbitrators,    fraud     or    misconduct    of, 

§  1287. 
Arbitrators,    majority     may     determine 

question,  §  1285. 
Arbitrators,  matters  not  submitted,  con- 
sidering, §  1288. 
Arbitrators  must  be  sworn,  §  1285. 
Arbitrators,  number  of,  §  1282. 
Arbitrators,    one    or    more    may    be    ap- 
pointed, §  1282. 
Arbitrators,  powers   of,  §§  1284,   1285. 
Arbitrators,  refusal  to  consider  matters 

submitted,  §  1287. 
Arbitrators,  refusal  to  hear  evidence,  or 

improper   conduct  of,  §  1287. 
Award,  compelling  arbitrators  to  make, 

§  1283. 
Award,  delivery  of,  §  1286. 
Award,  enforcement  of,  §  1283. 
Award,  filing  and  entry  of,  §  1286. 
Award    has    effect   of    judgment,   when, 

§  1286. 
Award,  judgment   on,   before   motion   to 

correct,  not  appealable,  §  1289. 
Award,      majority      may      agree      upon, 

§§  1053,  1285. 
Award,  modified  or  corrected,  may  be,  on 

motion,  §  1288. 
Award,  modifying  and  correcting,  order 

on  motion  for,  appealable,  §  1289. 
Award,  modifving  or  correcting,  grounds 

for,  §  1288.  ' 
Award,  power  to  make,  §  1284. 
Award,    presumption    that     all     matters 

submitted  passed  on,  §  1963. 
Award,  signing  of,  §  1286. 
Award  to  be  in  writing,  §  1286. 
Award     upon     matters     not     submitted, 

§  1288. 
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ARBITRATION.     (Continued.) 

Award,  vacation  of,  grounds  for,  §  1287. 

Boundaries,  questions  of,  may  be  sub- 
mitted to,  §  1281. 

Controversies,  what  may  be  submitted 
to,  §  1281. 

Damages  on  revocation,  §  1290. 

Number  of  arbitrators,  §  1282. 

Partition,  question  of,  may  be  submitted 
to,  §  1281. 

Presumption  that  all  matters  within  is- 
sues were  passed  upon,  §  1963. 

Subjects  of,  §  1281. 

Submission,  in  what  court  to  be  filed, 
§  1283. 

Submission  to,  entry  of,  as  order  of 
court,  §  1283. 

Submission  to.  filing  with  clerk  and  en- 
try of,  §  1283. 

Submission  to,  must  be  in  writing,  §  1282. 

Submission  to,  revocation  of,  §  1283. 

Submission  to,  revocation  of,  what  may 
be  recovered  in  case  of,  §  1290. 

Title  to  real  propertv  may  not  be  sub- 
mitted  to,  §  1281. 

What  may  be  submitted  to,  §  1281. 

Who  may  submit  to,  §  1281. 

ARCHITECTS. 

Have  a  lien,  §  1183. 

Owner,  are  agents  of,  §  1183. 

ARGUMENT. 

Appeal,  on.     See  Appeals,  VIII. 

Case  may  be  brought  before  court  for, 
when,  §  66.T. 

Entry  of  order  reserving  case  for  argu- 
ment on  special  verdict,  §  628. 

Mandamus,  in,  §§  1090,  1093,  1094. 

Order  of  counsels',  §  607. 

Reserving  case  for,  §§  664,  665. 

ARMS. 

Exemption  of  arms,  uniforms,  and  ac- 
couterments,  §  690. 

ARREST  AND  BAIL. 
I.  Arrest. 

n.  Bail. 

I.     Arrest. 

Administrator,  to  compel  attendance, 
§  1440. 

Affidavit  and  order  of  arrest  to  be  de- 
livered to  sheriflf,  and  copy  to  defend- 
ant, §  484. 

Affidavit  for,  §§  481,  862. 

Appearance,  time  for,  where  order  of 
arrest  on  summons,  §  845. 

Arrested  party,  application  by,  for  post- 
ponement of  trial  in  justice's  court, 
§876. 

Code  prescribes  only  mode  of,  §  478. 

Concealment,  removal  or  disposal  of  per- 
sonalty, as  ground   of,  §  479. 

Contempt,  arrest  in.     See  Contempt. 


ARREST  AND  BAIL.  I.  Arrest.  (Con- 
tinued.) 

Defendant,  when  subject  to,  §  479. 

Discharge  of  persons  imprisoned  on  civil 
process,  §§  1143-1154.     See  Prisoner. 

Embezzlement,  for,  §  479. 

Embezzlement  from  estate  or  conceal- 
ment of  papers,  on  refusal  to  obey 
citation,  §  1460. 

Entry  of  judgment  in  justice's  court 
when   defendant   subject  to,  §  893. 

Escape,  liability  of  sheriff,  §  501. 

Execution,  arrest  on,  §  682. 

Executor,  for  failure  to  return  account 
of  sale,  §  1575. 

Executor,  to  compel  accounting,  §§  1627, 
1628, 1630. 

Executor,  to  compel  attendance,  §  1440. 

Executor,  to  compel  inventory  of  after- 
discovered  property, §  1451. 

Filing  order  of  arrest,  return  and  copy 
of  undertaking,  §  492. 

Fine  or  penalty,  in  action  for,  §  479. 

Forcible  entry  and  detainer,  in,  §  1168. 

Fraud,  for,  §  479. 

Grounds  for,  §  479. 

How  made,  §  485. 

Joinder  of  action  for,  with  action  for  in- 
jury to  character  or  person, §  427. 

Judgment  debtor,  of,  §§  682,  684. 

Juror,  to  compel  attendance,  §  238. 

Justice's  court,  in,  §§  861-865.  See  Jus- 
tices' Courts,  Vin. 

Limit  on  right  of,  §  478. 

Malicious,  joinder  of  action  with  action 
for  injury  to  character  or  person,  §  427. 

Mandamus,  disobedience  of,  §  1097. 

Manner  of,  prescribed  by  code,  §  478. 

Motion  to  vacate,  §  503. 

Motion  to  vacate,  affidavit,  §  503. 

Motion  to  vacate,  when  granted,  §  504. 

Notice  must  be  given  defendant  not  ap- 
pearing, who  is  under,  §  1014. 

Order  for,  when  to  be  given  defendant, 
§484. 

Order  of,  by  whom  made,  §  480. 

Order  of,  filing,  §  492. 

Order  of,  form  of,  §  483. 

Order  of,  undertaking  of  plaintiff,  §  482. 

Order  of,  when  made,  §  483. 

Order,  service  of,  §  484. 

Order,  to  be  given  to  sheriff,  §  484. 

Privilege  of  witness  from,  §  2067. 

Probate,  arrest  for  refusal  to  obey  cita- 
tion in,  §  1460. 

Public    administrator,    arrest    of,  §  1734. 

Quo  warranto,  in,  §  S()4. 

Kescue  of  defendant,  liability  of  sheriff, 
§501. 

Sheriff,  liability  of  on  escape,  §  501. 

Sheriff,  return,  etc.,  §  492. 

Sui)pleiiientary  proceedings,  arrest  of 
debtor  when  ordere<l,  §  715. 

Supiiort  of  jirisouer,  plaintiff  must  fur- 
nish, §  1154. 

Surviving  partner  to  compel  accounting, 
§  1585. 
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AEEEST    AND    BAIL.     I.  Arrest.     (Con- 
tinued.) 
Undertaking  for,  §§  482,  862.   - 
Usurpation   of   office,   arrest   of   usurper, 

§804. 
"Vacating  arrest,  §§  503,  504. 
When    defendant    about   to   leave    state, 

§479. 
When  defendant  about  to  remove  or  dis- 
pose of  property, §  479. 
When  property  concealed  or  disposed  of, 

§479. 
Will,  of  person  not  producing,  §  1302. 
Witness,    affidavit    by,    officer    may    dis- 
charge  on,  §  20ti9. 
Witness,  affidavit  for  discharge,  §  2069. 
Witness,    arrest    for    refusal    to    testify, 

§  1994. 
Witness,  arrest  of,  a  contempt,  §  2068. 
Witness,  arrest  of,  when  void,  §  2068. 
Witness,  arrest  of  to  compel  attendance 

of,  §  1993. 
Witness,  court   or  judge  may  discharge, 

§2070. 
Witness,    double    damages    for    causing, 

§  2068. 
Witness,  for  disobeying  subpoena,  §  1993. 
Witness     liability    of    officer    arresting, 

§  2069. 
Witness,    liability    of    officer    detaining, 

after  affidavit  for  discharge,  §  2069. 
Witness,     liability     of     person     making, 

§  2068. 
Witness,  of,  in  election  contest,  §  1120. 
Witness,  when  entitled  to  release  from, 

§  2070. 
Witness,   when   exonerated    from   arrest, 

§  2067. 
Witnesses,    who     may     discharge     from, 

§  2070. 
Witnesses.     See   Witnesses. 

II.     Bail. 
Acceptance    of    undertaking    by    sheriff, 

§492. 
Acceptance,  refusal  by  plaintiff  to  accept 

bail,  §  492. 
Acceptance,     refusal,     failure    to     serve 

notice     of,     operates     as     acceptance, 

§492. 
Allowance  of,  exonerates  sheriff,  §  498. 
Allowance  of,  manner  of,  §  496. 
Conditions  of,  §  487. 
Contempt,      by      person      arrested      for, 

§§  1213,  1215. 
Contempt,     damages     where     bail     bond 

prosecuted, §  1220. 
Contempt,   form   and   condition   of   bond, 

§  1215. 
Contempt,     return     of     undertaking     in, 

§  1216. 
Defendant  discharged  on  giving,  §  486. 
Delivery  of  undertaking  to  sheriff,  §  492. 
Deposit,  certificate  of,  §§  497,  498. 
Deposit,  defendant  discharged  on  giving, 

§§  486,  497. 
Deposit,   how    applied    or    disposed    of, 

§500. 


ARREST  AND  BAIL.  II.  BaU.  (Contin- 
ued.) 

Deposit  instead  of  bail,  §  497. 

Deposit,  payment  into  court  by  sheriff, 
liability  for  default,  §  498. 

Deposit,  substituting  bail  for,  §  499. 

Deposit,  to  be  applied  to  satisfy  judg- 
ment, §  500. 

Deposit  when  bail  reduced,  §  497. 

Exonerated  by  death  or  imprisonment  of 
defendant,  §  491. 

Exonerated  by  surrender  of  defendant 
when,  and  when  not,  §§  488,  489. 

Exoneration  by  legal  discharge  of  de- 
fendant from  obligation,  §  491. 

Failure  to  object  to,  §  492. 

Filing  of  undertaking,  §§  482,  492. 

How  given,  §  487. 

How  proceeded  against,  §  490. 

Judgment  against  sheriff,  proceedings 
on.  §  502. 

Justification,  §  494. 

Justification,  manner  of,  §§  494,  495. 

Justification,  notice,  §  493. 

New  undertaking  when  other  bail  given, 
§  493. 

Qualifications  of,  §  494. 

Reduction,  defendant  may  move  for, 
§  503. 

Reduction,  motion  for,  affidavit,  §  503. 

Reduction,  when  granted,  §  504. 

Sheriff,  liability  of  on  escape,  §  501. 

Sheriff,  proceedings  on  judgment  against 
sheriff  as  bail,  §  502. 

Sheriff  when  liable  as,  and  his  discharge, 
§  501. 

Substituting  for  deposit,  ?  499. 

Sureties,  liability  of,  §  487. 

Surrender  by  defendant  himself,  §  488. 

Surrender  of  defendant,  time  for,  and 
how  accomplished,  §§  488,  489. 

Surrender  of  defendant  bv  bail,  §§  488, 
489. 

Time  to  serve,  notice  of  rejection  of, 
§492. 

Undertaking  of  bail,  provisions  and  con- 
ditions of,  §  487. 

Undertaking,  original,  sheriff  to  retain, 
until  filed,  §  492. 

Undertaking,  sheriff  to  file  copy  of  with 
clerk  of  court,  §  492. 

ASSAULT. 

.Turisdiction  of  justice's  court,  §  115. 
Limitation  of  action  for,  §  340. 

ASSEMBLY. 

To   present   impeachments,  §  37. 

ASSESSMENT 

Claim   and   delivery,   affidavit   as   to,   in, 

§510. 
Costs    of    course    in     action    involving, 

§§  1022.   1024. 
Limitation  ot  action  for  stock  sold  for, 

§341. 
Limitation  of  action  to  contest,  §  349. 
Value  of  property  taken  fox  public  use, 

§  1248. 
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ASSIGNMENT. 

Bill  or  note,  effect  on  defenses,  §  368. 

Chose,  of,  not  to  prejudice  defense, 
§§  368,  385. 

Corporation  may  act  as  assignee,  §  1348. 

Counterclaim  not  barred  by,  when,  §  440. 

Cross-demand  not  barred  by,  §  440. 

Not  to  prejudice  right  of  set-off,  §  368. 

Eedeniptioner  to  produce  copy  of,  §  705. 

Transfer  of  interest  does  not  abate  ac- 
tion, §  385. 

Transfer  of  interest  in  action,  proceed- 
ings on,  §  385. 

ASSIGNMENT  FOE  CREDITORS, 

Preferred  claims.     See  Preferred  Claims. 
Salaries  and  wages  as  preferred  claims, 
§  1204. 

ASSISTANCE. 

Bond  on  appeal  from  order  directing 
alias  writ,  §  1210. 

Execution,  generally,  §  682. 

Re-entry  after  eviction,  effect  of,  §  1210. 

Re-entry  after  eviction,  proceedings  on, 
§  1210. 

Re-entry,  after  eviction,  issuance  of 
alias  writ  of  possession,  §  1210. 

Re-entry,  alias  writ  of  possession,  appeal 
from  order,  stay,  §  1210. 

"Writ  of  possession,  right  to,  in  suit  to 
determine  adverse  claim,  §  380. 

Writ  of,  to  put  plaintiff  in  eminent  do- 
main in  possesssion,  §  1254. 

ASSOCIATES.     See  Association. 

Judgment   against,  binds  joint  property 

of  associates,  §  388. 
Judgment   binds  individual   property   of 

parties  served,  §  388. 
Judgment   in   action    against,    effect    of, 

§388. 
May  be  sued  under  common  name,  §  388. 
Summons,    how    served   in   suit    against, 

§388. 

ASSOCIATION.     See  Associates. 

Change  of  name,  right  of  and  procedure 

on, §§  1276-1279. 
Savings  and  loan,  dissolution  of,  §  1234. 
Service  on,  §  411. 

ASYIiUMS. 

Officer  or  attendant  exempt  from  jury 
duty,  §  200, 


to  Sections.] 

ATTACHMENTS. 

I.  Issuance,  form,  and  contents. 
n.  Undertaking  on. 
m.  What  may  be  attached- 
IV.  Levy;  property,  how  attached;  lien 

of. 
V.  Garnishment. 

VI.  Claim  of  property;  preferred  claims. 
VII.  Release;  discharge;  judgment  for  de- 
fendant. 
Vm.  Sale    of    property;     disposition    of 
property  or  proceeds;   increase  or 
deficiency;  collection  of  debts  and 
credits. 
IX.  Inventory  and  return  by  sheriff. 
X.  Miscellaneous  provisions, 

I.     Issuance,  form,  and  contents. 

Affidavit,  amendment  of,  §  558. 

Affidavit  for,  what  to  contain,  §  538. 

Amendment  of  writ,  §  558. 

Directed  to  sheriff,  §  540. 

Form  of,  §  540. 

Justices'  courts,  in.    See  Justices'  Courts, 

VIII. 
Mechanics'  liens,  in  personal  action  for 

debt,  §  1197. 
Several    writs    may    issue    to    different 

sheriffs  or  constables,  §  540. 
Time  to  issue,  |  537. 

When  and  in  what  eases  may  issue,  §  537. 
What  writ  to  gtate,  §  540. 

II.    Undertaking  on. 

Amendment  of,  §  558. 

Amount   of,  §  539. 

Delivered  to  defendant  on  judgment  in 
his  favor,  §  553. 

Exception  to  sureties,  §  539. 

Generally,  §  539. 

Justification  of  sureties,  §  539. 

Requisites,  §  539. 

Vacating,  for  failure  of  sureties  to  jus- 
tify, §  539. 

III.    What  may  be  attached. 

Building  material,  when  not  subject  to, 
§  1196. 

Corporation,  shares  of  stock  may  be  at- 
tached, §  541. 

Debts  may  be  attached.  §  541. 

Exemption  from.     See  Executions. 

Vessels,  attachment  of.     See  Shipping. 

What  property  subject  to,  §  541. 
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ATTACHMENTS.     (Continued.) 

IV.    Levy;   property,  how  attached;   lien 
of. 

Attorney    to   give    written  instructions 

what  to  attach,  §  543. 
Credits,  how  attached,  §  542. 
Custody,  personal  property  must  be  taken 

in,  when,  §  542. 
Debts,  how  attached,  §  542. 
Exemption  of  property  from.     See  Exe- 
cutions. 
Growing  crops,  §  542. 
Lien,  attachment  is,  on  realty,  §  542a. 
Lien  ceases  when  judgment  stayed  on  ap- 
peal, §  671. 
Lien,  duration  of,  §  542a. 
Lien,  extension  of,  §  542a. 
Lien,  proceedings  on    attachment  barred 

after  three  years,  §  542a. 
Personal  property,  how  attached,  §  542. 
Personal  property  not  susceptible  of  man- 
ual delivery,  how  attached,  §  542. 
Personal  property  susceptible  of  manual 

delivery,  how  attached,  §  542. 
Real  property,  how  attached,  §  542. 
Recorder  to  index  attachment  of  realty, 

§542. 
Shares  of  stock,  how  attached,  §  542. 
Writ    to    be    executed    without    delay, 
§542. 

V.     Garnishment. 
Credits    on   personalty   in    possession    of 

third  person,  attachment  of,  §  543. 
Debts  and  credits,  how  attached,  §  542. 
Examination  of    defendant,   delivery  of 

property  to  sheriff  after,  §  545. 
Examination  of  defendant  on  oath,  §  545. 
Garnishee,  citation  to  appear,  §  545. 
Garnishee,  examination  of,  on  oath,  §  545. 
Garnishee,  liability  of,  §  544. 
Garnishee    not    delivering    up    property, 

liability  of,  §  544. 
Garnishee,  service  on,  §§  542,  543. 
Memorandum    of    credits,    garnishee    to 

give,  §  546. 
Memorandum,    party    refusing,    to    pay 
costs,  §  546. 

VI.  Claim  of  property;  preferred  claims. 
Third  person,  property  claimed  by,  how 

tried,  §  549. 
Wages,  claim  for,  preferred,  §  1206. 

VII.  Release;    discharge;    judgment    for 

defendant. 

Delivery  of  undertaking,  property,  or 
money  to  defendant,  when  judgment  in 
his  favor.  §  553. 

Discharge,  at  what  time  may  be  moved 
for,  §  .556. 

Discharge,  because  improperly  or  irregu- 
larly issued,  §  558. 

Discharge,  collection  by  sheriff,  receipt 
of  sheriff  a  discharge,  §  547. 

Discharge,  defendant  may  apply  for, 
wholly  or  in  part,  §  554. 


[Befereoces  are  to  Sections. 1 

ATTACHMENTS.       VII.     Release;     dis- 
charge;     judgment     for     defendant. 

(Continued.) 
Discharge,  grounds  for,  §§  556,  558. 
Discharge,    motion    because    of    irregu- 
larity,  amendment,    effect    on   motion, 
§  558. 
Discharge,  motion  for,  affidavit,  counter- 
affidavit,  and  evidence,  §  557. 
Discharge,  motion  for,  notice  of,  §  554. 
Discharge,    motion    for,    when    may    be 

made,  §§554,  556. 
Discharge    on   judgment   for    defendant, 

§  553. 
Discharge,  recording  and  indexing  certi- 
fied copy  of  order,  §  559. 
Judgment  for  defendant,  what  to  be  de- 
livered  to  him,  where  no   appeal  per- 
fected, §  553. 
Release    of,    delivery    of    property    and 

proceeds  to  defendant,  §  554. 
Release     of,     on     giving     undertaking, 

§§537,554. 
Release  of,  on  real  property,  manner  ot, 
•      §  560. 
Release  of,  on  real  property,  recording, 

§§559,560. 
Release  of,  on  realty,  recording  and  in- 
dexing certified  copy  of  ord_er,  §  559. 
Release  of,  proceedings  for,  §  554. 
Release  of,  proceedings  for,  before  whom 

taken,  §  554. 
Release  of  property  on  judgment  for  de- 
fendant, §  553. 
Release   of,  undertaking  for,  terms  and 

conditions  of,  §§  554,  555. 
Release  of,  undertaking  for,  justification 

of  sureties,  §§  554,  555. 
Release    of,    undertaking   of    defendant, 

amount  of,  §§  540,  555. 
Release   of,    upon    what    terms  granted, 

§  555. 
Release  of,  when  granted,  §§  554,  55o. 
Undertaking    by    defendant,    when    suit 

may  be  brought  on,  §  552. 
Undertaking   of    defendant,    amount    of, 
§540. 

VIII.  Sale  of  property;  disposition  of 
property  or  proceeds;  increase  or  de- 
ficiency; collection  of  debts  and 
credits. 

Accounts  collected,  receipt  of  sheriff  for, 
§547. 

Accounts  may  be  collected  without  suit, 
§547. 

Balance  due,  execution  for,  §§  550,  551. 

Balance  due,  how  collected,  §§  551,  552. 

Credits  attached,  collection  by  sheriff, 
§  547.  ^     .^ 

Debts  attached,  collection  by  sheriff, 
§547. 

Delivery  of  property  or  proceeds  to  de- 
fendant when  judgment  satisfied, 
§§550,551. 

Judgment,  sheriff  to  satisfy,  out  of  pro- 
ceeds, §  550. 
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ATTACHMENTS.  VIII.  Sale  of  property; 
disposition  of  property  or  proceeds;  in- 
crease or  deficiency;  collection  of  debts 
and  credits.     (Continued.) 

Judgment,  sheriff  to  satisfy  out  of  what 
property,  §  550. 

Perishable  property,  how  sold,  §  547. 

Perishable  property,  proceeds  of,  §  550. 

Sale  of  property,  manner  of,  §  548. 

Sale  of  property,  may  be  as  under  execu- 
tion, §  548. 

Sale  of  property,  notice,  §§  548,  550. 

Sale  of  property  under  execution,  §  550. 

Sale  of  property  where  interests  of  par- 
ties require,  §  548. 

IX.    Inventory  and  return  by  sheriff. 

Inventory,  full,  sheriff  to  make,  §  546. 
Inventory,  how  made,  §  546. 
Memorandum  of  property,  §§  545,  546. 
Eeturn  of  writ,  manner  of,  §  559. 
Eeturn  of  writ,  time  for,  §  559. 
Eeturn,  what  to  state,  §  546. 

X.     Miscellaneous  provisions. 

Administrator,  attachment  against,  to 
compel  attendance,  §  1440. 

Administrator,  to  compel  inventory  of 
after  discovered  property,  §  1451. 

Appeal  does  not  stav  unless  undertaking 
filed, §  946. 

Appeal  from  order  respecting,  time  for, 
§•939. 

Appeal  lies  from  order  respecting,  §  963. 

Executors,  attachment  against  to  com- 
pel attendance,  §  1440. 

Executor,  attachment  of  to  compel  in- 
ventory of  after  discovered  property, 
§  1451. 

Executor,  attachment  of  to  compel  rendi- 
tion of  exhibit,  §  1626. 

Judgment  for  plaintiff,  how  satisfied, 
§550. 

Juror,  compelling  attendance  by  attach- 
ment, §  238. 

Justice's  court,  attachment  in,  §§  866-869. 
See  .Justices'  Courts,  VIII. 

Mechanic's  lien,  in  personal  action  for 
debt,  §  1197. 

Eecorder,  how  to  index  attachments, 
§542. 

"Will,  attachment  of  person  not  produc- 
ing, §  1302. 

Witness,  to  compel  attendance  of,  §  1993. 

ATTORNEY. 

I.  Admission;  license;  who  may  act  as; 

disqualification;  roll  of  attorneys. 
II.  Compensation  of. 

III.  Appointment  of. 

IV.  Change  and  substitution  of;  death  of. 
V.  Duties  and  powers  of. 

VI.  Removal  or  suspension. 
VII.  Miscellaneous  provisions. 

I.    Admission;   license;  who  may  act  as; 
disqualification;  roll  of  attorneys. 

Admission  after  examination,  §  277. 


ATTORNEY.    I.  Admission;  license;  who 
may  act  as;  disqualification;  roll  of  at- 
torneys.    (Continued.) 
Admission,  certificate     of,     and     license, 

§277. 

Admission,  examination  of  candidates 
for,  §  276. 

Admission  from  other  state  or  country, 
§§277,279. 

Admission,  oath  on,  §  278. 

Admission  to  practice  law  on  diploma 
from  college  of  law  of  St.  Ignatius 
University,  §  280b. 

Admission  on  diploma  from  Hastings 
College  of  Law,  §  280a. 

Admission  on  diploma  from  Leland  Stan- 
ford Junior  University,  §  280b. 

Admission  on  diploma  from  San  Fran- 
cisco Law  School,  §  280b. 

Admission  on  diploma  from  University 
of  Santa  Clara,  §  2S0b. 

Admission  on  diploma  from  University 
of  Southern  California,  §  280b. 

Admission  on  diploma  from  Young 
Men's  Christian  Association  Law  Col- 
lege  of  San  Francisco,  §  280b. 

Admission,    qualifications   for,  §  275. 

Admission,  testimonials  as  to  good 
moral  character,  §  276. 

Admission,  who  may  be  admitted  as, 
§275. 

Alien,  declaration  of  intention  to  be- 
come citizen,  §  275. 

Contempt,  assuming  to  be  attorney  is, 
§  1209. 

Contempt,  practicing  without  license, 
§281. 

Disqualification,  judge  or  justice  hav- 
ing  acted   as,  §  170. 

Disqualification  of  county  clerk  to  prac- 
tice, §  171. 

Disqualification  of  judge  to  practice, 
§  171. 

Disqualification,  receiver,  attorney  dis- 
qualified to  be,  when,  §  .566. 

Disqualification,  justice  not  to  practice 
before   another   justice,  §  103. 

Examination  of,  §  276. 

License,  may  practice  without,  in  what 
courts,  §  281. 

License  of  attorney,  §§  277-279. 

License,  oath  of  attorney,  indorsement 
of,  on,  §  278. 

License,  practicing  without  is  contempt, 
§281. 

License,  practicing  without,  penalty 
for,  §  281. 

List  of  attorneys,  clerks  of  district 
courts  of  appeal  to  transmit  to  su- 
preme court,  §  280. 

Eoll,  attorney  must  sign,  §  280. 

Eoll  of,  how  kept,  §  280. 

Eoll  of,  clerk  of  district  courts  of  appeal 
to  keep  list  of,  §  280. 

Receiver,  disqualification  of  attorney  to 
act  as,  §  566. 

Eoll  of,  striking  name  from,  §  299.  See 
post,  VI. 
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ATTORNEY.  I.  Admission;  license;  who 
may  act  as;  disqualification;  roll  of  at- 
torneys.    (Continued.) 

"What  courts  attorneys  may  practice  in, 
§  277. 

Who  may  aot  as,  in  justice's  court,  §  842. 

"Who  may  aft  as  in  police  court,  §  281. 

Who  may  not  act  as,  in  justice's  court, 
§96. 

II.     Compensation  of. 

Compensation  of,  left  to   parties,  §  1021. 

Fees,    allowance   of    on    abandonment    of 
condemnation  proceedings,  §  12o5a, 

Fee,    allowance    of,    in    probate,    appeal 
from  order  making,  §  1616. 

Fee  as  costs  in  action  for  wages  m  jus- 
tice's court,  §  924. 

Fees,  executor  suing  on  claim  against  es- 
tate, to  pav  if  not  successful,  §  1510. 

Fee    in    action    on    bond    given    in    con- 
demnation, §  1251. 

Fees  in  action  involving  mechanic's  lien, 

Fees   in    administering    estates,    SS  lolQ, 

1610. 
Fees  in  escheat  proceedings,  §  1271. 
Fees  in  foreclosure  suit,  §J26. 
Fees  in  partition,  §§  796,  798. 
Fees,  in  partition   proceedings   as   costs, 

§  763.  .  .     ^ 

Fees   not   recoverable   in   action   against 

estate  on  lien  or  mortgage  unless  claim 

presented,  §  1500. 
Fees  recoverable  in  action  on  bond  given 

by   railroad  in  condemnation   proceed- 
ings, §  1251. 
Fees    where   injunction    vacated    or    ais- 

solved  in  case  involving  waters,  §  532. 
Infant,  attorneys'  fees  for.     See  Infant. 

III.    Appointment  of. 
Appointment    of.    to   represent   party   in 

partition,  §  763. 
Heirs,  absent  or  minor,  appointment  to 

represent,  §  1718. 
Minor,   appointment   for   on   distribution 

and  final  settlement,  §  1664. 
Partition,    appointment    of    attorney    m, 

§  763.  _ 

Probate  court,  appointment  by,  §  1307. 
"Will  contest,  appointment  on,  §  ISOt. 

IV.    Change  and  substitution  of;  death  of. 

Ceasing  to  act,  notice  to  appoint  sub- 
stitute, §  286.  .   ^      . 

Death  of  attorney,  notice  to  appoint  sub- 
stitute, §  286. 

Eemoval  of,  notice  to  appoint  substitute, 

Eight  to  change  attorney.  §  284. 
Substitution,  how  made,  §  284. 
Substitution,  notice  of,  §  285. 

"V.    Duties  and  powers  of. 

Attachment,  attorney  may  givewritten 
instructions  what  to  attach,  §  543. 


to  Sections.] 

ATTORNEY.     V.  Duties    and    powers    of. 

(Continued.) 
Authority  of,  §283. 
Authority  to  acknowledge  satisfaction  of 

judgment,  §  283. 
Authority  to  bind  client,  §  283. 
Authority    to    receive    money,    and    dis- 
charge claim,  §  283. 
Contempt,   neglect   or   violation   of  duty 

a,  §1209.  . 

Death  of  partv  entitled  to  appeal,  right 

of,  to  appeal,  §  941b. 
Duties   of,   generally,   enumerated,  §  28^. 
.Tury  duty,  exempt  from,  §  200. 
Mav  practice  in  what  courts,  §  277. 
Pleadings,,    subscribing    and    verifying, 

§  446. 
Receiver,  disqualification  to  act  as,  §  566. 
Replevin,    may    require    sheriff    to    take 

property  in, §  511. 
Retraxit,  authority  to  enter,  §  581. 
Satisfaction  of  judgment  by,  §  675. 
Service  may  be  on,  when,  and  when  not, 

§  1015. 
Service  of  intervention  on, §  387. 
Service  on,  for    non-resident,  §  1015. 
Service  on,  manner  of,  §  1011. 
Service   where    attorney    has    no    known 

office  in  state.  §  1015. 
Stipulations  of,  §  283. 
Verification  of  pleading  by,  §  446. 
Waiver  of  jury  by  attorney,  §  631. 

VI.     Removal   or   suspension. 

Accusation,  answer  to,  §§  293,  294,  296. 
Accusation,  appearance  to,  §  293. 
Accusation,  citation  to  answer,  §  292. 
Accusation,  contents  of  and  what  to  re- 
cite, §  292. 
Accusation,  demurrer  to,  §  295. 
Accusation,  denial  of,  may  be  oral,  with- 
out oath, §  295. 
Accusation,  objection,  no  particular  form 

necessary, §  295. 
Accusation,    objection    to    or    denial    ot 

§  294. 
Accusation,  objection  to,  to  be  written, 

§  295. 
Accusation,   refusal   to   answer,   proceed- 
ings on,  §  297. 
Accusation,  service  of,  §  292. 
Accusation,  service  by  publication,  when 

allowed  and  manner  of,  §  292. 
Accusation,    service    of    and    answer    to, 

§  292. 
Accusation  to  be  verified,  §  291. 
Accusation  to  be  written,  §  290. 
Accusation,  what  must  state.  §  291. 
Appearance  after  accusation,  §  293. 
Appearance,    want    of,    proceedings    on, 

§  293. 
Appearing  without  authority,  §  287. 
Citation,  §292. 

Conviction  of  crime,  removal  for,  §  287 
Conviction    of    felony    or    misdemeanor, 
clerk  to  transmit  copy  of  to  supreme 
court,  §  288. 
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ATTORNEY.    VI.  Removal  or  suspension. 

(Continued.) 
Grounds  for,  §  287. 
Judgment,  §§297,  299. 
Judgment  on  plea  of  guilty,  §  297. 
Judgment  on  refusal  to  answer,  §  297. 
Judgment  reviewable   on    appeal    by   gu- 

preme  court,  §  287. 
Lending  name  to  another,  removal  for, 

§287. 
Notice  to  appoint  substitute  on  removal 

or  suspension,  §  286. 
Plea  of  guilty,  proceedings  on,  §  297. 
Proceedings,  how  instituted,  §  289. 
Proceedings   taken  upon  information   of 

another,  when,  §  289. 
Proceedings,  when  to  be  taken  by  court, 

§289. 
Eeference  to  take  deposition,  §  298. 
Removal  or  suspension,  order  may  be  re- 
viewed on  appeal,  §  287. 
Removal     or     suspension,     what     courts 

may    order,  §  287. 
Service    where    removed    or    suspended 

from  practice,  §  1015. 
Striking  name  from  roll,  §  299. 
Trial  on  denial  of  charges,  §  297. 

VII.     Miscellaneous  provisions. 

Argument,  order  of,  at  trial,  §  607. 

Attendance  of,  on  legislature,  postpone- 
ment of  trial  for,  §  595. 

Contempt  for  assuming  to  be  attorney, 
§  1209. 

Contempt  for  practicing  without  license, 
§281. 

Contempt,  what  acts  of,  are,  §  1209. 

Conviction  of  crime,  certificate  thereof 
to  supreme  court,  §  288. 

Death  of,  notice  to  appoint  substitute, 
§286. 

Exemption  from  jury  duty,  §  200. 

Exemption  of  property  of,  §  690. 

Judge  pro  tempore,  attorney  may  be  se- 
lected to  act  as,  §  72. 

Legislature,  continuance  of  trial  during 
attendance   of,   attorney   at,  §  595. 

Legislature,  extension  of  time  during  at- 
tendance on, §  1054. 

List  of  attorneys  to  be  transmitted  to 
supreme  court,  §  280. 

Privileged  communications  between  at- 
torney and  client,  §  1881. 

Privileged  communications,  secretary, 
stenographer,  or  clerk  of  attorney  as 
witness,  §  1881. 

Receiver,  disqualification  of  attorney  to 
act  as,  §  566. 

Supreme  court,  attorneys  of,  who  are, 
§275. 

Witness,  as,  §  1881. 

ATTORNEY-GENERAL. 

Administration  on  estates,  directing  pub- 
lic administrator  to  commence  if  none 
commenced  within  six  months,  §  1269. 

Election    of,   where   prescribed,  §  262. 


ATTORNEY-GENERAL.     (Continued.) 

Escheated  estates,  duties  of,  relative  to, 
§§  1269-1272. 

May  practice  in  what  courts,  §  277. 

Need  not  verify  pleadings,  §  446. 

Powers  and  duties  of,  prescribed  by 
Political  Code  and  Penal  Code,  §  262. 

Usurping  office  or  franchise,  action  by, 
against  party,  §|  803-810.  See  Usurpa- 
tion of  Office. 

AUCTION. 

Bids.     See  Bids. 

Decedent,  sale  of  property  of.  See  Es- 
tates of  Decedents,  XIII. 

Execution,  sale  on,  refusal  of  purchaser 
to  pay,  §§  695,696. 

Execution  sale  to  be  at,  §  694. 

Partition  sale  to  be  at,  §  775. 

Sales  at,  memorandum  of  auctioneer, 
§  1973. 

Sale  of  attached  vessel  at,  §  824. 

AUTHENTICATION. 

Judicial  record  of  foreign  country,  §  1906. 

Judicial  records,  of,  §  1905. 

Seal,    affixing,    to    authenticated    copies, 

§153. 
Transcript   of   judgment    of   justices    of 

sister  state,  §§  1921, 1922. 

AWARD. 

Of  arbitrators,  §§  1286  et  seq.  See  Arbi- 
tration. 

B 

BAGGAGE. 

Sheriff  may  not  interfere  with,  on  at- 
tachment of  vessel,  §  820. 

BAIL.     See  Arrest  and  Bail. 

BAILIFF. 

Of  supreme  court,  provisions  relating  to, 

§§265,266. 

BANKRUPTCY. 

Jurisdiction  of  superior  court  in  cases  of, 

§76. 
Jurisdiction  of  supreme  court  in  cases  of, 

§52. 
Preferred  claims.     See  Preferred  Claims. 

BANKS. 

Banking  corporation  not  to  use  name  of 
friendly  society,  §  1276. 

Deposit  by  decedent  under  one  thousand 
dollars,  collection  of  by  surviving  heirs 
or  guardian.  See  Estates  of  Dece- 
dents, II. 

Deposits,  unclaimed,  escheat  to  state, 
§  1273. 

Deposits,  unclaimed,  in,  proceedings  by 
attorney-general  to  escheat,  §  1273. 

Dissolution.     See  Corporations. 

Limitation  of  action  against,  for  de- 
posit, §  348. 

Limitation  of  action  for  payment  of 
forged  or  raised  check,  §  340. 
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BANKS.      (Continued.) 

Name,  application  to  change,  filing  certifi- 
cate of  bank  commissioner  as  to  name, 
§  1278. 
Next   of  kin,   collection   of    deposit   by, 
§  1454. 

BATTERY. 

Jurisdiction  of  justice's  court,  §  115. 
Limitation  of  action  for,  §  340. 

BENEFICIARY. 

Need  not  be  joined  as  plaintiff,  §  369. 

BENEVOLENT  CORPORATIONS. 

Change  of  name  by,  §  1276. 

BEQUESTS.     See  Wills. 

BIBLE. 

Family,  entries  in,  as  evidence,  §  1870. 

BICYCLES. 

Exemption  of,  §  690. 

BID. 

Execution  sale,  at,  §§  694-697. 
Liability  of  sheriff,  §  697. 
Officer  may  refuse,  when,  §  696. 
Probate   sale,    how   received    at,  §§  1549, 
1550. 

BILL  OF  COSTS.     See  Costs. 

BILL   OF    EXCHANGE.     See    Negotiable 
Instruments. 
Complaint  may  be  copy  of,  §  853. 

BILL  OF  EXCEPTIONS.     See  Exceptions. 

BILL  OF  PARTICULARS. 

Account,  items  of,  need  not  be  pleaded, 
§454. 

Demand  for,  §  454. 

Duty  to  furnish  on  demand,  §  454. 

Failure  to  furnish,  evidence  of,  pre- 
cluded, §  454. 

Further,  where  ordered,  §  454. 

BIRTH. 

Declarations  of  decedent  relating  to, 
§  1870. 

BLANKS. 

Papers  issued  by  justice  of  peace  to  be 
without,  except  subpoenas,  §  920. 

BOARD. 

Majority  may  act,  §  15. 

BOARD  OF  SUPERVISORS. 

Selection  of  jurors,  §  204. 

BOAT.     See  Shipping. 

BOND.  See  Mechanics'  Liens;  Suretyship; 
Undertaking. 

Action  on,  justice's  jurisdiction,  §  112. 

Administrator's  sale,  bond  of  purchaser 
at,  §  1567. 

Administrator's.  See  Executors  and  Ad- 
ministrators, III. 


BOND.     (Continued.) 

Agent  for  absentee  in  distribution  pro- 
ceedings, of,  §§  1692,  1695. 

Appeal.     See  Appeal,  IV. 

Appeal  in  justice's  court,  on.  See  Ap- 
peals, XIII;  Justices'  Courts,  XXIII. 

Approval  by  judge  at  chambers,  §  166. 

Chambers,  judge  may  approve  at,  §  166. 

City  or  town  need  not  give,  §  1058. 

Claim  of  property,  bond  on.  See  Execu- 
tions. 

Claim  on,  how  presented  against  estate, 
§  1497. 

Commissioner's  or  elisor's,  under  sale  on 
foreclosure,  §§  726,  729. 

Contractor,  of.     See  Mechanics'  Liens. 

Copy  of,  as  complaint  in  justice's  court, 
§853. 

Corporation  as  surety, §§  1056,  1057. 

Court  commissioner,  power  to  take  and 
approve,  §  259. 

Eminent  domain;  proceedings  by  rail- 
road, security  for  the  building  of 
fences,  etc.,  §  1251. 

Executor's.  See  Executors  and  Adminis- 
trators, III. 

Executor,  sale  by,  bond  of  purchaser, 
§§  1566,1567. 

Fraudulent  conveyance,  bond  by  grantee 
in  suit  to  set  aside.  See  iVaudulent 
Conveyances. 

Guardian's.  See  Guardian  and  Ward, 
III. 

Guardians  of  insane  persons,  of,  §  1765. 

Indemnity.     See  Indemnity 

Injunction,  bond  on  vacation  or  modifica- 
tion of,  §  532. 

Injunction,  respecting  waters,  vacated, 
bond  in  ease  of,  §  532. 

Injunction,  on.     See  Injunctions. 

Issuance  of  for  public  improvements,  tax- 
payer cannot  enjoin,  §  526a. 

Justice's  clerk,  of,  §  86. 

Libel  and  slander,  bond  to  cover  costs  in. 
See  Appendix,  tit.  "Libel." 

Limitation  in  action  on,  §  340. 

Missing  persons,  bond  of  trustee  of, 
§  1822a. 

Municipalities  need  not  give,  §  1058. 

New,  failure  to  file,  where  sureties  be- 
come insufficient,  rights  cease,  §  1057. 

New,  may  be  required  where  sureties  be- 
come insufficient,  §  1057. 

Not  required  of  state,  countv,  city,  town, 
or  officer,  §  1058. 

Officer  need  not  give,  in  action  in  offi- 
cial capacity,  §  1058. 

Partial  distribution  of  decedent's  estate, 
for,  §§  1658,  1661,  1662. 

Public  administrator's,  §  1727. 

Qualifications  of  sureties,  §  1057. 

Eeceiver,  of.     See  Receivers. 

Eequisites  of,  in  general,  §  1057. 

Sale  of,  bonds  for  public  improvements 
cannot  be  enjoined,  §  526a. 

Several  actions  on,  costs  and  disburse- 
ments in  ease  of,  §  1023. 
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BOND.     (Continued.) 

State  or  municipalities  need  not  give, 
§  1058. 

Surety  companies.  See  Surety  Com- 
panies. 

Taxpayer  cannot  enjoin  issuance  or  sale 
of  for  public  improvements,  §  526a. 

Time  to  file,  power  to  extend,  §  1054. 

Vacation  or  modification  of  injunction, 
bond  on,  §  532. 

BOOKS. 

As  evidence,  §  1936. 

Containing  published  decisions,  admis- 
sible, §  1902. 

Copies  from,  right  to  take.  See  Inspec- 
tion of  Writings. 

Entries,  copies  of,  made  in  course  of 
business  as  evidence,  §  1946. 

Entries  in,  by  decedent,  as  evidence, 
§  1946. 

Entries  in  official,  evidence,  §  1920. 

Historical  books  prima  facie  evidence, 
§  1936. 

Inspection  may  be  ordered  and  copy 
taken,  §  1000. 

Insiiection  of,  right  of.  See  Inspection 
of  Writings. 

Judgment-book  to  be  kept,  §  668. 

Law,  presumed  correct,  §§  1900,  1963. 

Presumed  published  by  authority,  §  1963. 

Presumption  as  to  books  purporting  to 
contain  reports  of  decisions,  §  1963. 

Presumption  of  correctness  of,  §  1963. 

Science  or  art,  books  of,  prima  facie  evi- 
dence, §  1936. 

Sister  state,  reports  of  decisions  of  or 
foreign  country  as  evidence, §  1902. 

BOUNDARY. 

Adverse  possession,  §  325. 

Arbitration,  §  1281. 

Change  of,  succession  of  justices  of  peace, 
§  107. 

Common  reputation,  evidence,  when  ad- 
missible, §  1870. 

Conflicting,  which  prevail,  §  2077. 

Description  in  deeds,  §  2077. 

Determination  of,  to  lands,  §  2077, 

Evidence  as  to,  §  1870. 

Lake  as,  §  2077. 

Maps,  reference  to,  whether  controls, 
§  2077. 

Monuments,  §  2077. 

Navigable  waters  as,  §  2077. 

Non-navigable  streams  as,  §  2067. 

Road  as,  §  2077. 

Rules  for  determining,  §  2077. 

Tide-water  as,  §  2077. 

BREACH  OF  PEACB. 

Contempt,  when.  §  1209. 
.Turisdietion,  §  115. 

BREACH  OF  PROMISE. 

To  marry,  sitting  of  court,  private,  5  125. 

BRIDGES. 

Cutting  trees  or  timber  to  repair,  dam- 
ages, §  734. 


BRIEFS. 

On  appeal.     See  Appeals,  VIII. 

BROKER. 

Employment  of,  to  buy  or  sell  realty  on 
commission,  to  be  written,  §  1973. 

BUILDING  AND  LOAN  ASSOCIATION. 

Exemption  of  shares  of  stock,  §  690. 
No  limitation  to  action  to  recover  money 
or  property  deposited  with,  §  348. 

BUILDING  CONTRACT.     See  Mechanics' 
Liens. 

BUILDINGS.     See  Public  Buildings. 
Exemption  of  building  material,  §  690. 
Mechanics'  Liens.     See  Mechanics'  Liens. 

BURDEN  OF  PROOF. 

Who  has,  §§  1981,  1982. 

BURIAL. 

Expenses  of.     See  Public  Administrator. 

BURIAL-GROUND. 

Presumption  of  dedication  of,  §  1963. 

BURNT  OR  DESTROYED  RECORDS  OR 
DOCUMENTS. 

Abstract  of  title,  admissibility  to  show 
contents  of,  §  1855a. 

Abstract  of  title,  notice  of  intent  to  use 
and  opportunity  to  inspect,  §  1855a. 

Act  for  making  and  recording  notices  of 
ownership  or  claim  to  realty.  See  Ap- 
pendix, tit.  "Burnt  or  Destroyed  Rec- 
ords or  Documents." 

Act  to  establish  and  quiet  title  to  realty 
where  records  burnt.  See  Appendix, 
tit.  "Burnt  or  Destroyed  Records  or 
Documents." 

Condemning  plants  of  title  companies, 
§  1238. 

Court  records,  how  restored,  act  relating 
to.  See  Appendix,  tit.  "Burnt  or  De- 
stroj^ed  Records  or  Documents." 

Court  records,  how  restored,  procedure. 
See  Appendix,  tit.  "Burnt  or  Destroyed 
Records  or  Documents." 

McEnerney  Act  for  establishment  of 
titles  where  records  destroyed.  See 
Appendix,  tit.  "Burnt  or  Destroyed 
Records  or  Documents." 

Nunc  pro  tunc  order,  papers  filed  under, 
effectual,  §  1046a. 

Procedure  to  establish  title  under  burnt 
record  act.  See  Appendix,  tit.  "Burnt 
or  Destroyed  Records  or  Documents" 

Proceedings  to  establish  title,  papers  filed 
nunc  pro  tunc  under  order  effectual. 
§  1046a. 

BUSINESS. 

Assc^iates  may  be  sued  by  common  name, 
§388. 
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CAIiENDAR. 

Causes  must  remain  on,  till  when,  §  593. 
Clerk  must  enter  causes  on,  §  593. 
Dropping  causes  from,  §  593. 
Iniunction,    preference    of    hearing    and 

trial,  §  527. 
Restoring  causes  to,  |  593. 


[Beferences  are  to  Sections.] 

CERTIFIED  COPIES.     See  Certificate. 
Custodian    of    public    writing    bound    to 

give,  §  1893. 
Judicial   record    of   foreign    country,   of, 

§  1907. 
Judicial    record    of    sister    state    or    of 

United  States,  of,  §  19U5. 
Judicial  record  of  state,  of,  §  1905. 
Seal  to  be  affixed  to,  §§  153,  1923. 


CAPACITY. 

Want  of,  a  ground  of  demurrer,  §  430. 

CARRIER. 

Vessels,  liability  of,  on  contract  to  carry, 
§813. 

CASE  AGREED. 

Controversy  without  action,  §§  1138-1140. 
See  Agreed  Case. 

CATTLE-GUARDS. 

Eminent  domain,  §§  1248,  1251,  1257. 

CAUSE  OF  ACTION.     See   Actions. 


CEMETERY. 

Presumption 
§  1963. 


that    site    dedicated    for, 


CERTIFICATE.     See  Certified  Copies. 
Acknowledgment,  certificates  of,  §  1948. 
Appeal,  certificate  to  transcript,  §  953. 
Attorney's     admission    and    license,    of, 

§§277,278. 
Certified  copies.     See  Certified  Copies. 
Clerk's,  of  jurors  drawn,  §  219. 
Deposit,   instead   of    bail,   certificate   of, 

§497. 
Evidence,  as,  §§  1901-1907. 
Evidence,  certificate  of  copy  of  document 

for,  generally,  §§  1919,  1922-1924. 
Evidence,  certificate  of  copy  of  judicial 

record  of  foreign  country  for,  §§  1906, 

1907. 
Evidence,  certificate  of  copy  of  judicial 

record  of  this  state  or  United  States, 

§  1905. 
Evidence,   certificate   of   written   law   or 

public  writing  of  any  country,  §  1901. 
Execution  sale,  of,  §§  698,  699,  700a. 
Location,  of,  as  evidence  of  ownership  of 

land,  §  1925. 
Notary,   certificate   of   prima   facie   evi- 
dence of  presentment  of  claim  to  es- 

tnte,  §  1^96. 
Phonographic  reporter's  competency,  of, 

§270. 
Proof  of  will,  of,  §§  1317,  1318. 
Purchase,  of,  as  evidence  of  ownership  of 

land,  §  1925. 
Recording  officer,  of,  is  prima  facie  evi- 
dence, §  1833. 
Redemption,  of,  §  703. 
Seal,  to,  §§  153,  1923. 
Service  of  summons,  of,  §  415. 
What  to  state,  §  1923. 
Writing,  certificate  to,  form  of,  and  how 

executed, §  1923. 
2  Fair. — 139 


CERTIORARI.     See  Review. 

CESTUI  QUE  TRUST.     See  Trust. 
Need  not  be  joined  as  plaintiff,  §  369. 

CHALLENGE.     See  Jurors. 

CHAMBERS. 

Duty  of  sheriff  to  provide,  §  144. 
Power  of  court  at,  §§  176,  1305. 
Power  of  judges  at,  §§  165,  166. 
Writs    and    process,    necessary,    may    be 
issued  at,  §§  166,  1305. 

CHANGE  OF  NAME.     See  Name. 

CHANGE  OF  VENUE.     See  Place  of  Trial. 

CHARACTER 

Good,  admissibility  of  evidence  of, 
§  2053. 

CHARITABLE  ORGANIZATIONS. 

Officers  or  employees  of,  exempt  from 
jury  duty,  §  200. 

CHARTS. 

As  evidence,  §  1936. 

CHATTEL  MORTGAGE. 

Undertaking  on  appeal  from  order  of 
foreclosure,  §  943. 

CHECKS. 

Limitations  in  action  on  forged  or  raised 
check,  §  340. 

CHIEF  JUSTICE.     See  Supreme  Court  Jus- 
tices. 

CHILDREN.     See  Infants. 

CHOSE  IN  ACTION. 

Assignment  of,  not  to  prejudice  defense, 

§368. 
Estate,  of,  sale  of,  §  1524. 

CITATION. 

Administrator,  attachment  of  for  failure 
to  obey,  §  1627. 

Administrator,  to,  on  revocation  of  let- 
ters, §§ 1384, 1385. 

Administrator,  to  show  cause  why  fur- 
ther security  should  not  be  given, 
§§  1398,  1402". 

Attorney,  to  answer  accusation,  §  292. 

Election  contest,  to  respondent,  §§  1119, 
1124. 

Executor,  attachment  of  for  failure  to 
obey,  §  1627. 
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CITATION.      (Continued.) 

Executor,  legatees,  etc.,  to,  on  contest  of 

will  after  probate,  §  1328. 
Executor,  to,  to  render  account,  §§  1623- 

1625,  1628. 
Garnishee,  to,  §  54.5. 
Heirs  resident  in  county,  to,  §  1304. 
Persons  instrusted  with  decedent's  estate 

to  account,  to,  §  1461. 
Persons    suspected    of    embezzling    dece- 
dent's estate,  to,  §§  1459,  1460. 
Probate,  in,  how  directed,  and  what  to 

contain, §  1707. 
Probate,    in,    how    issued    and    served, 

§§  1707,  1708,  1709,  1711. 
Probate,  issued  upon  whose  application, 

§  1708. 
Probate,  personal  notice  given  by,  when 

no  mode  of  giving  it  prescribed,  §  1710. 
Probate,  time  for  service,  §  1711. 
Probate,  to  be  signed  by  clerk,  §  1707. 
Sureties     on     administrator's     bond,     to 

§  1394. 
Sureties,  on  application  for  new,  §§  1398- 

1402. 
Sureties,     on     application     for     release, 

§  1403. 

CITIZEN. 

Bailiffs  and  secretaries  of  supreme  court 

shall  be,  §  265. 
Justice  of  peace  shall  be,  §  159. 

CITY.     See  Municipal  Corporation. 

CITY  AND  COUNTY. 

Action   by   or  against,  stipulation   as  to 

place  of  trial,  §  394. 
Transfer  of  actions  by  or  against,  §  394. 
Venue  of  actions  against,  §  394. 

CITY  ATTORNEY. 

Nuisance,  may  sue  to  abate,  §  731. 

Nuisance,  city  attorney  and  district  at- 
torney have  concurrent  right  to  abate, 
§731. 

Nuisance,  to  abate,  when  directed  by 
supervisors,  §  731. 

CITY  COURTS. 

Abolition  of.    See  Appendix,  tit.  "Courts." 
Transfer  of  books,  papers,  etc,  to  justice. 
See  Appendix,  tit.  "Courts." 

CIVTL  ACTION.     See  Action. 

CLAIM  AND  DELIVERY. 

Affidavit  for,  must  state  what,  §  SIC'. 

Affidavit,  for,  necessary,  §  510. 

Affidavit,  for,  when  and  where  filed,  §  520. 

Affidavit  misstating  value  does  not  bind 
sheriff  or  sureties,  §  473. 

Affidavit,  who  to  make,  §  510. 

Agent,  service  of  order  on,  §  512. 

Agent,  taking  property  from,  §  512. 

Alternative  judgment  in  favor  of  plain- 
tiff or  defendant,  §  0()7. 

Answer,  claim  to  be  made  before,  §  509. 

Application  to  be  made  party  in  action 
to  recover  personalty,  §  389. 


CLAIM  AND   DELIVERY.      (Continued.) 

Claim  of  property,  duty  of  sheriff,  §  519. 

Concealed  property,  how  taken,  §  517. 

Costs  of  course  allowed  when,  §  1022. 

Costs  when  recovery  less  than  three  hun- 
dred dollars,  §  1025. 

Damages  for  detention,  §  667. 

Delivery  to  defendant,  §  515. 

Delivery  to  plaintiff,  §§  514,  515. 

Delivery,  when  may  be  claimed,  §  509. 

Fees  and  expenses  for  taking  and  keep- 
ing, §  518. 

Issues  of  fact,  how  tried  in,  §  592. 

Judgment  in  action  against  sheriff  or 
sureties  should  give  real  value,  §  473. 

Judgment  in  the  alternative,  for  plain- 
tiff" or  defendant,  §  667. 

Justice's  court,  in,  §  870.  See  Justices' 
Courts,  XVIII. 

Justice's  court,  in,  where  to  be  brought, 
§832. 

Limitation  of  action  of,  §  338. 

Notice,  when  and  where  filed,  §  520. 

Plaintiff,  when  may  claim  property, 
§509. 

Possession,  duty  of  sheriff  to  take,  §  512. 

Property,  how  kept  by  sheriff,  §  518. 

Protection  of  plaintiff  in  possession  after 
delivery  to  him,  §  521. 

Redelivery,  defendant  excepting  to  sure- 
ties cannot  reclaim  property,  §§  513, 
514. 

Redelivery,  failure  to  claim,  delivery  of 
property  to  plaintiff',  §  514. 

Redelivery,  undertaking,  justification  of 
sureties,  §  515. 

Redelivery,  undertaking  of  defendant, 
§  514. 

Redelivery,  when  defendant  entitled  to, 
§514. 

Requisition  to  sheriff  to  take  property, 
§511. 

Service  of  copy  of  affidavit,  notice  and 
undertaking,  upon  whom  and  how 
made,  §  512. 

Service  of  order  on  defendant,  §  512. 

Sheriff,  duty  of,  to  take  possession,  §  512. 

Sheriff,  fees  of,  §  518. 

Sheriff,  liability  for  defendant's  sureties, 
§  515. 

Sheriff,  liability  of,  for  plaintiff's  sure- 
ties, §  513. 

Sheriff",  liability  to  third  person,  §  512. 

Sheriff  may  show  true  value  in  action 
against  him,  §  473. 

Sheriff's  return,  §  520. 

Sheriff  to  retain  property,  pending  jus- 
tification of  defendant's  sureties,  §  575. 

Third  person,  claim  of  property  by,  §  519. 

Third  person,  claim  of  property  by,  affi- 
davit, §  519. 

Third  person,  claim  of  property  by,  un- 
dertaking of  plaintiff,  §  519. 

Third  person,  claim  of  property  by,  valid- 
ity, §  519. 

Time  when  delivery  may  be  demanded, 
§  509. 

Title,  effect  of  judgment  on,  §  1908. 
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CLAIM  AND   DELIVERY.     (Continued.) 
Undertaking,    action    on,    sureties    may 

show  real  value,  §  473. 
Undertaking  of  defendant,  §  514. 
Undertaking    of    plaintiff,    exception    to 

sureties,     defendant     cannot     reclaim 

property  afterward,  §§  ol3,  514. 
Undertaking   of   defendant,  justification 

of  sureties,  §  515. 
Undertaking   of   defendant,   justification 

of  sureties,  failure  of,  §  515. 
Undertaking   of   defendant,   liability    of 

sheriti"  for  sureties,  §  515. 
Undertaking  of  plaintiff,  §  512. 
Undertaking  of  plaintiff,  and  proceedings 

in  serving  order,  §  512. 
Undertaking    of    plaintiff,    exception    to 

sureties,  §  513. 
Undertaking    of    plaintiff,    exception    to 

sureties,   failure  to   make,   waiver  by, 

§513. 
Undertaking  of  plaintiff,  qualification  of 

sureties,  §  516. 
Undertaking  of  plaintiff  w^iere  third  per- 
son claims  property,  §  519. 
Undertaking,  responsibility  of  sheriff  for 

plaintiff's  sureties,  §  513. 
Undertaking,  when  and  where  filed,  §  520. 
Verdict  in,  requisite  of,  §  627. 
Verdict  in,  what  to  find  and  assess,  §  637. 
When  lies,  §  509. 
Who  may  maintain  action,  §  509. 

CLAIM  OF  PROPERTY. 

In  attachment,  §  5-19. 

In  execution,  §§  689',  694.     See  Execution, 

In  replevin,  §  519. 

CIiAIMS.     See  Estates  of  Decedents,  X,  1; 
Mechanics'  Liens. 
Adverse,  §§  738-751.    See  Adverse  Claim. 
Preferred,   claims   for   wages   are,   §  825, 
1204. 

CLERGYTCEN. 

Exemption  of,  from  jury  duty,  §  200. 
Privileged  communications,  §  1881. 

CLERK. 

I.  Generally. 
II.  In  probate  matters. 

I.     Generally. 
Absence  of  judge,  duty  in  case  of,  §  139. 

Affidavits,  may  take,  §§  2012,  2013. 

Afrirmation,  may  administer,  §  2093. 

Appeal,  notice  to  clerk  on,  §  953a. 

Appeal,  transmission  of  record  on,  §  953c. 

Appraiser,  no  clerk  or  deputv  to  be, 
§  1444. 

Calendar,  entry  of  causes  of,  §  593. 

Certificate  of,  where  affidavit  taken  be- 
fore foreign  judge,  §  2015. 

Certified  list  of  jurors  to  be  filed  with, 
§  208. 

County  clerk.     See  County  Clerk. 

Deposit  in  court,  duties  of.  See  Deposit 
in  Court. 


CLERK.    I.  Generally.     (Continued.) 
Duty  of,  in  contested  elections,  §  1118. 
Duty    of,    on    confession    of    judgment, 

§  1134. 
Election  of,  where  prescribed,  §  262. 
Judgment,  to  enter,  §  664. 
Judgment,  time  to  enter,  §  664. 
Judgment-book  to  keep,  §  668. 
Judgment-docket,  to  keep,  §§  671-673. 
Judgment  roll,  to  make  up,  §  670. 
Jurv,  drawing  of,  §§  215,  219. 
Justice's,  §§  SO-97.     See   Justice's    Clerk. 
Mandate,   to   transmit   certified   copy   of 

verdict    on    application    for    writ    of, 

§  1093. 
Must  enter  causes  on  calendar,  §  593. 
Must  indorse  on  complaint,  what,  §  406. 
Must  keep  register  of  actions,  §  1052. 
Oath,  may  administer,  §  2093. 
Partition    sale,    to    invest    proceeds    of, 

§789. 
Partition   sale,   duty   of,   on   investment, 

§791. 
Partition,  to  attest  decree  in,  §  1684. 
Register  of  actions,  to  keep,  §  1052. 
Register  of  actions,  what  to  be  entered  in, 

§  1052. 
Roll  of  attorneys,  to  keep,  §  280. 
Seal  of  court,  to  keep,  §  152. 
Service  may  be  made  on,  when,  §  1015. 
Supreme  court,  election  of,  §  262. 
Supreme  court,  of,  §  262. 
Testimony,  to  take,  when  no  shorthand 

reporter,  §  1051. 
To  return  writ  of  review  with  transcript, 

§  1070. 

II.     In  probate  matters. 
Petition  for  letters  filed  with,  §  1371. 
To  enter  claims  on  register,  §  1497. 
To   file   and  record   certificate   of   proof, 

§  1318. 
To  issue  letters,  §  1412. 
To  issue  citation,  §  1384. 
To  post  notices,  §  1373. 
To  record  letters,  etc.,  §  13S7. 
To  set  petition  for  hearing.  §  1373. 
To  sign  and  seal  letters,  §  1356. 
To  sign  citations,  §  1707. 
W'hen    to    issue   subpoena    and   citations, 

§§  1707, 1708. 

CLOSED  DOORS. 

Trial  with,  §  125. 

CLOUD  OlSr  TITLE.     See  Quieting  Title. 
Parties  in  action  to  remove,  §  3S1. 

CODS  OF  CIVIL  PROCEDURE. 

Action  pending,  how  affects,  §  8. 
Amendment  of,  §  19 
Cited,  enumerated,  etc.^  how,  §  19. 
Construction  of  provisions  in  derogatior 

of  conimou  law,  §  4. 
Construction     of    provisions     similar    to 

existing  laws,  §  5. 
Construction  of  words  and  phrases,  §  16. 
Construction  of.     See  Construction. 
Construi5d  liberally,  §  4. 
Continuation  of  existing  statutes,  §  5. 
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CODE  OF  CIVIL  PROCEDURE.      (Contin- 
ued.) 
Divided  into  four  parts,  §  1. 
Establishes  law  on  subjects  to  which  it 

relates,  §  4. 
Porms  and  rules  of  pleading  prescribed 

by,  §  421. 
Is  continuation  of  statutes  and  common 

law,  §  5. 
Justice's    court,    sections    applicable    to, 

§925. 
Limitation  statute,  how  code  affects,  §  9. 
No   statute    continued   in   force    because 

consistent  with,  §  18. 
Not  retroactive,  §  3. 
Office,  repeal  of,  by  code,  §  7. 
Penal  code,  provides  for  prosecution  of 

criminal  action,  §  31. 
Private  statutes  not  repealed  by,  §  18. 
Eepeal  by,  does  not  affect  existing  rights, 

§  18. 
Repeal  by,  does  not  revive  former  laws, 

§18. 
Repealing  effect,  §  18. 
Retroactive  effect,  §  3. 
Rights  existing  or  accrued  not  affected 

by,  §  18. 
Rights  not  affected  by,  §  8. 
Statutes  consistent  with,  effect  on,  §  18. 
Statutes  in   derogation  of   common  law, 

construction  of,  §  4. 
Statutes  not  expressly  continued  in  force 

repealed  by,  §  18. 
Statutes  repealed  by,  §  18. 
Tenure  of  office,  how  affected  by,  §§  6,  7. 
When  takes  effect,  §  2. 
Words   in,   construction   of.     See   Words 

and  Phrases. 

CODICIL.     See  Wills,  L 
Will  includes,  §  17. 

COLOR  OF  TITLE.  See  Adverse  Posses- 
sion. 

COMMISSION. 

Employment    of    agent    to    buy    or    sell 

realty  on,  to  be  written,  §  1973. 
Executor's  or  administrator's,  §  1618. 
To  take  testimony.     See  Depositions 

COMMISSIONER.  See  Court  Commis- 
sioner. 

Findings  of,  force  and  effect  of,  §  644. 

Findings,  judgment  on,  §  644. 

Foreclosure,  suits  for,  commissioners  in, 
§726. 

Insurance.     See  Insurance  Commissioner. 

May  take  affidavits  in  another  state, 
§"2013. 

Witness  before  subpoena  to  compel  at- 
tendance, §  1986. 

COMMISSIONS.     See  Commission. 

COMT/nTMENT. 

Warrant  of,  in  contempt.     See  Contempt. 

COMMON  CARRIERS.     See  Railroads. 


COMMON  LAW. 

Code  continuation  of,  §  5. 
Statutes   in   derogation   of,   construction 
of,  §  4. 

COMMUNITY  PROPERTY. 

Inventory  of  decedent's  estate  to  show 

what  is,  §  1445. 
Proceedings    to    determine    interest    on 

death  of  spouse,  §  1723. 

COMPENSATION.     See  Salary. 

Agent  of  absentee  in  distribution  pro- 
ceedings, of,  §  1692. 

Appraisers  of  decedent's  estate,  of,  §  1444. 

Attorney's  generally,  §  1021.  See  At- 
torneys, II. 

Attorneys,  in  probate,  §§  1616,  1619. 

Commissioner's  at  foreclosure  sale,  §  729. 

Elisor's,  for  summoning  jurors,  §  228. 

Executor's  and  administrator's,  §§  1616, 
1618. 

Guardian's,  §  1776. 

Judge  presiding  over  extra  session  of  su- 
perior court,  §  67b. 

Partition  proceedings,  in.     See  Partition. 

Referees,  §  1021.     See  Referees. 

Referees  in  probate,  §§  1508,  1636. 

Special  administrator,  of,  §  1417. 

Trustee's,  on  settlement  of  accounts  after 
distribution,  §  1700. 

COMPLAINT.  See  Justices'  Courts;  Plead- 
ings. 

Action  commenced  by  filing,  §  405. 

Action  commenced  when  filed,  §  350. 

Allegations,  material,  not  controverted, 
deemed  true,  §  462. 

Allegations,  material,  what  are,  §  463. 

Amended,  answer  to,  §  472. 

Amended,  filing  and  service  of,  §  472. 

Amended,  in  partition,  §  761. 

Amended  of  course,  §  472. 

Amendment  of,  §§  472,  473.  See  Amend- 
ments. 

Answer  to,  shall  contain  what,  §  437.  See 
Answer. 

Boats,  in  actions  against,  §§  814,  815. 

Causes  of  action  to  be  separately  stated, 
§427. 

Cloud  on  title,  §  738. 

Condemnation  against  state,  how  served, 
§1240. 

Conditions  precedent,  §  457. 

Contains,  what,  §  426. 

Death,  §  385. 

Default  of  defendant,  judgment  cannot 
exceed  amount  demanded,  §  580. 

Defective  heading,  §  1046. 

Demand  for  inspection  oi  instruments 
and  refusal  of,  §  449. 

Demurrer,  sustaining,  time  to  amend, 
§476. 

Demurrer  to,  §§  422,  430,  431. 

Demurrer  to.     See  Demurrer. 

Description  of  real  property,  in  eject- 
ment, §  4.55. 

Distribution  proceedings,  in,  §  1664. 
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COMPIiAINT.     (Continued.) 

Ejectment,  in,  description  of  property, 
§455. 

Eminent  domain,  in,  §  1244. 

Fictitious  name,  when  party  may  be  sued 
by,  §  474. 

First  pleading  of  plaintiff,  §  425. 

Forcible  entry  and  detainer,  in,  §  1166. 

Forcible  entry  and  detainer,  amendment 
of,  §  1173. 

Genuineness  of  instruments,  how  contro- 
verted, §  448. 

Genuineness  of  instruments  in,  when  ad- 
mitted, §  447. 

Genuineness  of  instrument,  when  not  ad- 
mitted, §  449. 

In  particular  actions.  See  particular 
title. 

Indorsed,  how,  §  406. 

Indorsement  ou  by  clerk  of  day,  year 
and  month  of  filing,  §  406. 

Joinder,  what  actions  may  be  joined, 
§427. 

Judgment  roll  as  part  of,  §  670. 

Justice's  court,  in.  See  Justices'  Courts, 
V. 

Libel,  how  stated  in,  §  460. 

Liberally  construed,  §  452. 

Lost,  how  supplied,  §  1045. 

Material  allegations  not  controverted 
taken  as  true,  §  462. 

New  matter  in  answer  deemed  denied, 
§462. 

Objection  not  appearing  on,  may  be 
taken  by  answer,  §  433. 

Objections  to,  what  cannot  be  waived, 
§434. 

Objections,  when   deemed   waived,  §  434. 

Particulars  of  claim,  §  454. 

Partition,  in,  §  753. 

Pleading,  as  a,  §  422. 

Police  court,  in,  §§  929-931. 

Quo  warranto,  in,  requisites,  §  804. 

Service  of,  copy  to  be  served  on  each  de- 
fendant, §  410. 

Service  of,  in  proceeding  to  condem- 
nation proceedings  against  state  or 
United  States,  §  1240,  subds.  8,  9. 

Service  of,  with  summons,  §  410. 

Ships,  in  actions  against,  §§  814,  815. 

Signature  to,  §  446. 

Slander,  how  stated  in,  §  460. 

Statement  of  cause  of  action,  how  made, 
§426. 

Statutes  pleaded  how,  §  459. 

Supplemental,  in  partition,  §  761. 

Supplemental,  when  allowed,  §  464. 

Time,  power  of  court  to  extend,  §  1054. 

Variance,  amendment,  §§  469,  470. 

Verification  not  necessary  where  state, 
county,  or  officer  a  party,  §  446. 

Verification  of,  §  446. 

Verification  of.     See  Verification. 

Verified,  in  action  against  ship,  §  815. 

"What  to  contain,  §  426. 

Written  instruments,  demand  for  inspec- 
tion, §  449. 


COMPOUNDING, 

By  executor,  §  1588. 
Compromise.     See  Compromise. 

COMPROMISE. 

Costs  on  offer  of,  §  997. 

Executor,  by,  §  1588. 

Guardian  may  compound  debts,  §  1769. 

Guardians  or  guardians  ad  litem,  au- 
thority to  compromise  claim,  §  372. 

Judgment,  entry  of,  on  acceptance  of 
offer,  §  997. 

Offer  of,  as  evidence,  §§  895,  997,  2078. 

Offer  of,  before  trial  in  justice's  court, 
and  its  effect,  §  895. 

Offer  of,  how  made,  and  its  effect,  §  997. 

Receiver  may,  §  568. 

Without  seal  good,  §  1934. 

COMPUTATION. 

Of  time,  §  12. 

Superior  judge,  of  years  of  office  of,  §  69 

CONCEALED. 

Defendant,  service,  how  made  on,  §  412, 
Propertv,  possession  of,  how  demanded, 

§  517." 
Witness,  subpoena,  how  served  on,  §  1988. 

CONCLUSIONS     OF    LAW.       See     Court 
Commissioners;    Findings;    Reference. 
Erroneous,  vacation  of  judgment,  §§  663, 
6631/2. 

CONCLUSIVE     EVIDENCE.       See     Evi- 
dence. 

CONCLUSIVE      PRESUMPTIONS.        See 

Presumptions. 

CONCURRENT  JURISDICTION. 

Justices'  courts  and  superior  courts,  §  113. 

Justices'   courts   and   superior   courts,  in 

cases  of  forcible  entry,  §§  113, 1163. 

CONDEMNATION.       See     Eminent     Do- 
main. 

CONDITIONS. 

Breach   and   performance.     See  Forcible 

Entry  and  Detainer. 
Precedent,  how  pleaded,  §§  457,  459. 

CONDUCTOR. 

Exempt  from  jury  duty,  §  200. 

CONFESSION.     See  Evidence. 
Of  adultery,  divorce,  §  2079. 

CONFESSION  OF  JUDGMENT. 

Costs  on  entrv  of,  §  1134. 

Entry  of,  §§  fl32,  1134. 

For  contingent  liability,  §  1132. 

For  debt  due,  §  1132. 

In   justice's   court,  §  1135.     See   Justices' 

Courts,  XX. 
In  what  cases  may  be  entered,  §  1132. 
Judgment  roll,  §  1134. 
Statement  of  defendant,  clerk  to  indorse, 

§1134. 
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CONFESSION  OF  JUDGMENT.  (Contin- 
ued.) 

Statement  of  defendant,  entry  of  judg- 
ment on, §  1134. 

Statement  of  defendant,  filing,  §  1134. 

Statement  of  defendant,  what  to  con- 
tain, §  1133. 

Statement,  to  be  signed  and  verified, 
§  1133. 

What  court  may  enter,  §  1132. 

CONFIDENTIAL       COMMUNICATIONS. 

See  Witnesses. 
What     communications     are    privileged, 
§  1881, 

CONFLICTING  CLAIMS. 

Quieting  title  to.     See  Quieting  Title, 

CONFLICT  OF  LAWS. 

Attachment,  §  537. 

Injunction  to  stay  proceedings  in  foreign 

state,  §  526. 
Interpretation  of  contract,  §  1857. 
Limitation  of  actions,  §  361. 

CONGRESS. 

Proceedings  of,  how  proved,  §  1918, 

CONSANGUINITY.     See  Affinity. 
Appraisers,  as  disqualifying,  §  1444. 
Declarations  of  decedent  as  to  relation- 
ship, admissibility,  §  1870. 
Judge  or  justice,  as  disqualifying,  §  170. 
Juror,  as  disqualifying,  §  602. 
Keceiver,  as  disqualifying,  §  566, 
Referee,  as  disqualifying,  §  641. 

CONSENT. 

Waiver  of  findings  by,  §  634. 
Waiver  of  jury  by,  §  631. 
Want    of,    reference    ordered   on   motion 
when,  §  639. 

CONSIDERATION, 

Presumption  of,  §  1963. 
Recital  of,  effect  of,  §  1962. 

CONSOLIDATIOIT. 

Actions  to  condemn  property,  consolida- 
tion of,  §  1244. 

Eminent  domain,  of  proceedings  in, 
§  1244. 

Of  actions,  when  may  be  ordered,  §  1048. 

Suits  to  foreclose  mechanics'  liens,  §  1195. 

CONSPIRACY, 

Acts  or  declarations  of  conspirator,  ad- 
missibility of,  §  1870. 

CONSTABLES. 

Attorney,  constable   may  not  act   as,  in 

justice's   court,  §  842. 
Exemption  of  property  of,  §  690. 
Limitation  of  action  against,  §  339. 

CONSTITUTION. 

Attorneys  to  support,  §  282. 
Is  altogether  written,  §  1S97. 
Is  the  organic  law,  §  1897. 


CONSTRUCTION. 

Code  continuation  of  statutes  and  com- 
mon law,  §  5. 

Code  liberally  construed,  §  4. 

Code,  of,  rules  of,  §§4,  5,  7. 

Code,  of.     See  Code  of  Civil  Procedure. 

Descriptions  of  land,  rules  for  constru- 
ing, §  2077. 

Instruments,  of,  §  1864. 

Instruments.     See  Contracts. 

Particular  words.  See  Words  and 
Phrases. 

Phrases,  of,  §  16.  See  Words  and 
Phrases. 

Pleadings,  liberally  construed,  §  452. 

Statutes  in  derogation  of  common  law, 
§4. 

Statutes,  of,  is  for  court,  §  2102. 

Statutes,  of.     See  Statutes. 

Technical  words  and  phrases,  of,  §  16. 

Words,  as  to  tense,  gender,  number,  §  17. 

Words,  of,  §  16.     See  Words  and  Phrases. 

Words,  particular,  in  code,  §  17.  See 
Words  and  Phrases. 

Writings,  of,  is  question  for  court,  §  2102. 

CONSTRUCTIVE    NOTICE.     See    Notice. 

CONSTRUCTIVE  SERVICE. 

Service   by   publication.     See   Summons. 

CONSUL. 

Affidavit,  may  take,  in  foreign  country, 

§  2014. 
Vice-consul  or  consular  agent  may  take 

affidavit  in  foreign  country,  §  2014, 

CONTEMPT. 

Acts  amounting  to,  §  1209. 

Adjournment  of  hearing,  §  1217. 

Affidavit  of  facts  constituting,  §  1211. 

Affidavit,  refusal  to  subscribe,  §  1991. 

Answer  in,  §  1217. 

Appearance,  failure  of  party  to  make, 
proceedings,  §  1220. 

Appearance,  failure  to  make,  prosecut- 
ing undertaking,  §  1220. 

Appearance,  illness  excuses  failure  to 
make,  §  1221. 

Arrest  and  detention  of  prisoner,  §  1214. 

Arrest,  duty  of  sheriff,  where  defendant 
sick,  §  1221. 

Arrest  of  witness  is,  §  2068. 

Arrest,  return  of  warrant  of,  and  under- 
taking, §  1216. 

Attachment,  issuance  of  warrant  of, 
§  1212. 

Attachment,  return  of  warrant  of,  and 
undertaking,  §  1216. 

Attorney,    assuming   to   be,  §  1209. 

Attorney,  by,  §  1209. 

Attorney,  holding  one's  self  out  as  prac- 
ticing or  entitled  to  practice  law, 
§  1209. 

Attorney,  neglect  or  violation  of  duty 
by,  §  1209. 
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CONTEMPT.      (Continuecl.) 

Attorney,  practicing  law  without  license, 

§§  281,  1209. 
Bail   bond,   damages,   where   prosecuted, 

§  1220. 
Bail  bond,  form  and  conditions  of,  §  121o, 
Bail  by  arrested  person,  §  1213. 
Bail,  return  of  undertaking,  §  1216. 
Boisterous  or  disorderly  conduct,  §  1209. 
Breaches  of  the  peace,  §  1209. 
Clerk,   neglect   or  violation  of  duty  by, 

§  1209. 
Commitment  may  issue,  §  1212. 
Commitment,    warrant    of,    issuance    of, 

§  1212. 
Commitment,  warrant  of,  to  specify  act, 

§  1219. 
Committed    in    presence    of    court,    sum- 
mary punishment,  §  1211. 
Committed,    not,    in    presence    of    court, 

affidavit  or  statement  of,  §  1211. 
Committed,    not,    in    presence    of    court, 

attachment  or  commitment,  §  1212. 
Conclusiveness  of  judgment,  §  1222. 
Confinement,  extent  of,  where  party  sick, 

§  1221. 
Coroner,  neglect  or  violation  of  duty  by, 

§  1209. 
Damages,  when  party  fails  to  appear  at 

hearing,  §  1220. 
Deposition,   refusal   to   subscribe,  ^  1991. 
Disobedience  of  order  for  inspection  ot 

writings,  §  1000. 
Disobedience  of  order,  process,  or  judg- 
ment, §  1209. 
Disorderly  conduct,  §  1209. 
Embezzlement  from  estate,  commitment 
until  questions  answered  on  charge  of, 
§  1^34. 
Embezzlement  from  estate,  questions,  re- 
fusal to  answer  on  charge  of,  §  1734. 
Executor  committed  for,  to  be  removed, 

§1721. 
Fine  for,  §  1218. 
Guardian  committed  for,  to  be  removed, 

§  1721. 
Hearing,  adjournment  of,  §  1217. 
Hearing,     investigation,     and     evidence, 

§  1217. 
Hearing,   proceedings    if   party   fails    to 

appear,  §  1220. 
Illness   as   cause   for   non-appearance   ot 

party  arrested, §  1221. 
Hlness,  confinement  of  person  arrested  m 

case  of,  §1221. 
Imprisonment,    power    to    order,  §§  1218, 

1219. 
Imprisonment   until  performance,  §  1219. 
Inferior  tribunal,  by,  §  1209. 
Interference  with  process  or  proceedings 

of  court,  §  1209. 
Interpreter,  when  guilty  of,  §  1884, 
Judgment  and  penalty,  §  1218. 
Judgment  in,  final  and  conclusive,  §  1222. 
Juror,  by,  §1209. 

Justice's  court,  in.  §§  906-910.     See  Jus- 
tices' Courts,  XVII. 


CONTEMPT.      (Continued.) 
Magistrate,  by,  §  1209. 
Mandamus,  disobeying,  §  1097. 
Non-residents,   service   of   papers,  §  1015. 
Notice  to  show  cause,  before  issuing  war- 
rant, §  1212. 
Officer,  by,  §  1209. 
Omissions  amounting  to,  §  1209.  ^ 
Order  to  show  cause  before  issuing  war- 
rant of  commitment,  §  1212. 
Orders  in,  are  final  and  conclusive,  §  1222. 
Party,  by,  §  1209. 
Penalty  for,  §§  1218,1219. 
Power  of  judicial   officer  to  punish  for, 

§  178. 
Practicing  law  without  license,  §  281. 
Probate     court's     citation,      disobeying, 

§§  1460,1461. 
Process,  disobedience  of  or  interference 

with,  §  1209. 
Publication    concerning    court    to    be    lu 
presence  of  and  interfere  with  court, 
§  1209. 
Punishment  for,  §  1218. 
Punishment,   procedure   where   not   com- 
mitted in  presence  of  court, §  1211. 
Punishment,  summary,  when   committed 

in  presence  of  court,  §  1211. 
Re-entry    after    eviction    under    wri'b   is, 

§  1210. 
Ee-entry  after  eviction  under  writ,  pro- 
ceedings on  conviction  of,  §  1210. 
Ee-entry,  alias  writ  of  possession,  appeal 

from  order,  stay,  §  1210. 
Eepeated  applications  for  orders,  §  183. 
Eescue  of  person  or  property, §  1209. 
Eeturn  of  warrant  of  arrest  and  under- 
taking,  officer   must  make,  §  1216. 
Second  application  for  order  a,  §  183. 
Service  of  process  in, §§  1015,1016. 
Sheriff,  neglect  or  violation  of  duty  by, 

§  1209. 
Sheriff  to  arrest  and  detain  person  until 

discharged,  §  1214. 
Speech  concerning  court  must  be  in  pres- 
ence    of     and     interfere    with     court, 
§  1209. 
Speech    or    publication    reflecting    upon 

court,  §  1209. 
SubpcEua,    disobedience    of,  §  1991.     See 

Subpoena. 
Subsequent    applications    for    orders    re- 
fused by  another  judge,  §  183. 
Supplementary    proceedings,    disobeying 

orders  in,  §  721. 
"Warrant  of  attachment,  §  1212. 
Warrant  of  commitment  to  specify  act, 

§  1219. 
"What  act  or  omission  is,  §  1209. 
"What  constitutes,  §  1209. 
Witness,  detaining,  §  1209. 
Witness,  disobedience  of  subpoena,  §  1991. 
Witness,    refusal    of,    to    testify    or    be 

sworn,  §  1991. 
Witness,   by.     See   Subpa?na;   Witnesses. 
Writings,   disobedience   to    order   for   in- 
spection of,  §  1000. 
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CONTEST. 

Probate,  of. 


See  Wills,  Vni,  IX. 


CONTINTJANCB. 

Absence  of  attorney,  §  595. 

Absence  of  evidence,  showing  required, 
§595. 

Absence  of  judge,  proceedings  on,  §  139. 

Absence  of  party,  §  595. 

Absence  of  witness,  admission  as  to  tes- 
timony, §  595. 

Absence  of  witness,  affidavit,  what  to 
state,  §  595. 

Absence  of  witness,  procedure,  §  595. 

Adjournment.     See  Adjournment. 

Affidavit  for,  §  595. 

Attorney,  party  or  witness  attending  on 
legislature,  §  595. 

Commission  to  take  deposition,  non-re- 
turn of,  §  2027. 

Contempt  proceedings,  in,  §  1217. 

Costs  may  be  imposed  as  condition  of, 
§  1029. 

Deposition,  non-return  of,  showing  neces- 
sary, §  2027. 

Deposition  of  witnesses  may  be  taken 
on,  §  596. 

Depositions  taken  on,  as  evidence,  §  596. 

Election  contest,   continuance  in,  §  1121. 

Forcible  entry  and  detainer,  on  amend- 
ment in, §  1173. 

Hearing  of  settlement  of  account,  post- 
ponement of,  §  1636. 

Jury,  continuance  of  cause  when  jury  re- 
quired, §  214. 

Jury,  demand  of,  continuance  of  cause, 
§214. 

Justice's  court,  §§  873-877.  See  Justices' 
Courts,  XIII. 

Legislature,  attendance  of  attorney, 
party,  or  witness  on,  §  595. 

Mandamus  proceedings,  §  1090. 

Mining  property,  continuance  of  action 
involving,  to  do  development  work, 
§595. 

Order  refusing  deemed  excepted  to,  §  647. 

Partition,  continuance  in,  for  purpose  of 
determining  respective  claims,  §  774. 

Temporary  restraining  order,  continu- 
ance of  hearing,  §  527. 

CONTEACTOR. 

Bond  of,  §  1203. 

Lien  of.     See  Mechanics'  Liens. 
Eights   and   liabilities.     See   Mechanics' 
Liens. 

CONTRACTS. 

Adverse  claim  arising  out  of,  action  to 
determine,  §  1050. 

"Agreement"  includes  deeds  and  wills, 
§  1856. 

Arrest,  defendant  when  subject  to,  in  ac- 
tion on,  §  479. 

Attachment,  when  ground  for,  §  537. 

Breach  of,  not  enjoined  where  not  spe- 
cifically enforceable,  §  526. 


CONTRACTS.      (Continued.) 

Consideration  presumed  in  written  con- 
tract, §  1963. 

Consideration,  recital  of,  effect  of,  §  1962. 

Construction,  circumstances  considered, 
§  1860. 

Construction,  construed  in  favor  of  nat- 
ural right,  §  1866. 

Construction,  construed  in  whose  favor, 
§  1864. 

Construction,  court  confined  to  terms  or 
substance,  §  1858. 

Construction,  custom,  admissibility  of, 
§  1870. 

Construction,  duty  of  judge,  §  1858. 

Construction,  effect  to  be  given  to  all 
parts,  §  1858. 

Construction,  evidence  that  words  used 
in  peculiar  sense,  §  1861. 

Construction,  intention  of  parties  to  be 
followed,  §  1859. 

Construction,  intent,  particular,  controls 
general,  §  1859. 

Construction,  lex  loci  governs,  §  1857. 

Construction  of,  in  general,  §  1858. 

Construction  of,  is  for  court,  §  2102. 

Construction  of  language  relates  to  place 
where  used,  §  1857. 

Construction  of,  question  of,  is  for  court, 
§2102. 

Construction,  of  two  constructions,  which 
preferred, §  1864. 

Construction,  particular  provision  pre- 
vails over  general,  §  1859. 

Construction,  terms  construed  according 
to  general  acceptation,  §§  1861,  1865. 

Construction,  terms  having  local  or  tech- 
nical signification,  §  1861. 

Construction,  terms  of,  evidence  of  tech- 
nical or  local  signification,  §  1861. 

Construction,  written  words  control 
printed,  §  1862. 

Death  of  vendor  before  conveyance,  com- 
pletion of  contract  by  guardian  of 
minor,  §  1810a. 

Decedent's,  to  convey  land,  §§  1597-1607. 
See  Executors  and  Administrators,  IX, 
3. 

Decedent's,  to  purchase  land,  §§  156.5- 
1568.  See  Executors  and  Administra- 
tors, IX,  1. 

Evidence  of  person  witnessing,  to  prove 
existence  of,  §  1831. 

Evidence,  parol,  to  affect,  admissibility, 
§  1856. 

Execution  of,  defined,  §  1933. 

Incompetent,  person  becoming  after 
agrement  to  convey,  conveyance  by 
guardian, §  1810. 

Issues  of  fact,  how  tried  in  actions  aris- 
ing out  of,  §  592. 

Joinder  of  actions  arising  out  of,  §  427. 

Joinder  of  persons  severally  liable,  §  383. 

Joint.     Sec  Joint  Contracts. 

Lex  loci  governs  construction,  §  1857. 

Limitation  of  action  on  unwritten,  §  339. 
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CONTEACTS.      (Continued.) 

Limitation  of  action  on  written,  §  337. 

Limitation  of  action  on  written,  exe- 
cuted out  of  state,  §  339. 

Mistake  or  imperfection  in,  admissibility 
of  parol  evidence,  §  1856. 

Obligation  arises  from  contract  or  opera- 
tion of  law,  §  26. 

Obligation,  definition,  §  26. 

Offer  of  performance,  effect  of,  §  2074. 

Parol  evidence  to  affect,  admissibility, 
§  1856. 

Presumption  in  favor  of  consideration, 
§  1963. 

Presumption  that  writing  is  truly  dated, 
§  1963. 

Private  writings.  See  Written  Instru- 
ments. 

Recitals  in,  conclusiveness  of,  §  1962. 

Reduced  to  writing  deemed  to  be  the 
whole,  §  1856. 

Sealed,  distinction  between,  and  un- 
sealed instruments  abolished,  §  1932. 

Sealed,  may  be  discharged  or  changed  by 
unsealed,  §  1932. 

Seal.     See  Seal. 

Set  out  in  answer,  when  deemed  ad- 
mitted, §  448. 

Several  actions  on,  costs  and  disburse- 
ments in  case  of,  §  1023. 

Specific  kind  of  money,  contract  payable 
in, §  667. 

Successive  actions  on,  §  1047. 

Writing  deemed  to  contain  whole  agree- 
ment, §  1856. 

Writing,  what  contracts  to  be  in.  See 
Statute  of  Frauds. 

Written,  merger  of  oral  negotiations, 
§  1856. 

CONTRIBUTION.     S^e  Sureties. 

Creditor  of  estate  whose  claim  not  in- 
cluded in  order  of  payment  not  en- 
titled to,  §  1650. 

Judgment  debtors,  among,  right  of,  §  709. 

Judgment  debtors,  contribution  among, 
how  enforced,  §  709. 

Legatees  and  devisees,  among,  §  1564. 

CONTROVEESY. 

Submitting  without  action,  §§  1138-1140. 
See  Agreed  Case. 

CONVERSATIONS. 

All  admissible  where  part  admitted, 
§  1854. 

CONVERSION. 

Action  for,  by  executor,  §  1583. 
Of   decedent,  action   for,   against  execu- 
tor, §  1584. 

CONVEYANCE.     See  Deeds. 

CONVICTION. 

Attorney,  conviction  of  crime,  proceed- 
ings on,  §  288. 


COPARCENERS. 

Any  number  may  sue  or  defend  for  all, 

§§381384. 
Joinder  of,  as  parties,  §§  3S1,  384. 
Parties  in  suits  concerning,  §§  381,  384. 
Partition.     See  Partition. 

COPY. 

Amendments,  copies  to  be  served,  §  432. 

Certified,  custodian  of  public  writing 
bound  to  give,  §  1893. 

Certified  copies.  See  Certificate;  Certi- 
fied copies;  Evidence,  II,  2. 

Demanding,  of  writing,  §  1000. 

Lost  paper,  of,  when  may  be  used,  §  1045. 

Lost  pleading  or  paper,  supplied  by  copy, 
§  1045. 

Public  record,  right  to  make  copies, 
§  1892. 

Record,  copy  requires  seal,  §  153. 

Secondary  evidence,  copy  is,  §  1830. 

Writing,  demanding  copy  of,  §  1000. 

Writing,  evidence  when  original  ac- 
counted for,  etc.,  §  1855. 

Writing,  pleadings,  effect  of  setting  forth 
in,  §§  447-449. 

CORONER, 

Contempt  by,  neglect  or  violation  of 
duty, §  1209. 

Election  of,  where  prescribed,  §  262. 

Limitation  of  action  against,  §  339. 

Powers  and  duties  of,  prescribed  by  Po- 
litical Code  and  Penal  Code,  §  262. 

CORPORATION. 

Appeal  from  order  directing  inspection 
of  books,  etc.,  as  a  stay,  §  949. 

Attachment  of-  stock,  §§  541,  542. 

Change  of  name,  certificate  of  secretary 
of  state,  §  1278. 

Change  of  name,  right  of  and  procedure 
on, §§  1276-1279. 

Dissolution,  appeal,  §  1233. 

Dissolution,  application  for,  filing,  §  1230. 

Dissolution,  application  for,  hearing  and 
notice  of,  §  1232. 

Dissolution,  application  for,  how  signed 
and  verified,  §  1229. 

Dissolution,  application  for,  to  be  writ- 
ten, §  1228. 

Dissolution,  application  for,  to  contain 
what,  §  1228. 

Dissolution,  certified  copy  of  decree  and 
order  to  be  filed  with  secretary  of 
state,  §  1232. 

Dissolution,  court  of  county  of  principal 
place  of  business  may  grant,  §  1227. 

Dissolution,  court  to  decree  dissolution 
wlieu,  §  1232. 

Dissolution,  judgment  roll,  §  1233. 

Dissolution  may  be  granted  on  volun- 
tary   application,  §  1227. 

Dissolution,   objection   to,  §  1231. 

Dissolution  of  savings  bank,  claim  to 
deposit  or  dividend,  hearing  of,  §  1234. 
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CORPORATION.      (Continued.) 

Dissolution  of  savings  bank,  statement 
of  unclaimed  deposits  and  dividends, 
§  12.34. 

Dissolution  of  savings  bank,  unclaimed 
deposits  and  dividends,  disposition  of, 
§  1234. 

Dissolution  of  trust  companies.  See 
Trust   Companies. 

Dissolution,  right   of,  §  1227. 

Dissolution,  publication  or  posting  of 
notice,  §  1230. 

Dissolution,  receiver,  at  whose  instance 
appointed,  §  565. 

Dissolution,  receiver,  duties  of,  §  565. 

Dissolution,  receiver  of,  when  appointed, 
§§564,565. 

Dissolution,  where  applicant  in  savings 
and  loan  association,  §  1234. 

Examination  of  witness,  entitled  to  be 
present  at, §  2043. 

Exclusion  of  witness,  corporation  en- 
titled to  have  officer  present,  §  2043. 

Execution,  stocks,  etc.,  subject  to,  §  688. 

Executor,  guardian,  etc.,  as,  §  1348. 

Executor,  guardian,  trustee,  etc.,  power 
to  act  as,  statute  relating  to.  See  Ap- 
pendix, tit.  "Corporations." 

Foreign,  new  or  additional  security  for 
costs,  §  1036. 

Foreign,  publication  of  summons,  §§  412, 
413. 

Foreign,  security  for  costs,  §  1036. 

Foreign,  security  for  costs,  dismissal 
where  not  given,  §  1037. 

Foreign,  security  for  costs  may  be  re- 
quired, §  1036. 

Foreign,  security  for  costs,  stay  until 
filed, §  1036. 

Foreign,  securitv  for  costs,  time  to  give, 
§1037. 

Foreign,  service  of  summons  on,  §  411. 

Injunction  to  suspend  business  of,  ne- 
cessity of  notice,  §  531. 

Juror,  relationship  to  officer  of  corpora- 
tion as  a  disqualification,  §  602. 

Limitation  of  actions  against  directors 
and  stockholders,  §  359. 

Limitation  of  action  to  recover  stock 
sold   for   delinquent    assessment,  §  341. 

Officer  present  in  court,  is  entitled  to 
have,  §  2043. 

Proceedings  against  corporation  unlaw- 
fully exercising  franchise,  §  803. 

Quo  warranto,  §  803. 

Receiver  for,  on  insolvency  or  forfeit- 
ure, §  564. 

Receiver  upon  dissolution  of,  §§  564,  565. 

Savings  and  loan  association,  dissolu- 
tion  of,  §  1234. 

Shares  in  corporation,  how  levied  on, 
§  688. 

Statutes  affecting,  are  public,  §  1898. 

Stock  and  interest  in,  subject  to  execu- 
tion, §  688. 

Stock,  attachment   of,  §§  541,  542. 


CORPORATION.      (Continued.) 

Stock  sold  for  delinquent  assessment, 
limitation   of   action   to   recover,  §  341. 

Stockholders,  limitation  of  actions 
against,  §  359. 

Summons,  publication,  §§  412,  413. 

Summons,  service  on,  §  411. 

Surety,  corporation  as.     See  Suretyship. 

Surety  or  guarantor,  as,  §§  1056,  1057.  ' 

Usurpation  of  franchise  by,  action 
against,  §  803.  See  Usurpation  of  Of- 
fice or  Franchise. 

Verification  of  pleading  by  officer  of, 
§446. 

Verification,  who  may  make,  §  446. 

CORROBORATIVE  EVIDENCE. 

Abandonment  of  condemnation  proceed- 
ings, on, §  1255a. 
Defined,  §  1839. 

COSTS. 

Actions  expressly  authorized  by  statute, 
costs  in,  §  1031. 

Affidavit  of,  §  1033. 

Agreed  case,  costs  prior  to  trial  not  al- 
lowed, §  1139. 

Allowance  of,  authorized,  §  1021. 

Allowed  defendant,  of  course,  in  what 
actions,  §  1024. 

Allowed  plaintiff,  of  course,  in  what  ac- 
tions, §  1022. 

Amendment  for  variance,  costs  on, 
§§469,  470. 

Amendment,  imposition  of  terms  on  al- 
lowance of,  §§  473,  859. 

Amendment,  in  complaint  in  forcible  en- 
try, not  imposed,  §  1173. 

Amendment  of  pleading,  of  course,  with- 
out, §  472. 

Amount  of  recovery  as  determining 
right  to,  §§  1022,  1025. 

Answer,  after  time,  imposition  of  terms, 
§473. 

Answer,  imposing  costs,  on  allowance  of, 
§472. 

Answer,  sham,  on  striking  out,  §  453. 

Appeal,  frivolous,  on,  §§  957,  980. 

Appeal,  of,  discretionary  with  court  in 
what  cases,  §§  1027,  1720. 

Appeal,  on,  execution  therefor,  §  1034. 

Appeal,  on,  how  claimed  and  recovered, 
§  1034. 

Appeal,  on,  memorandum  of,  filing  and 
service,  §  1034. 

Appeal,  on,  memorandum,  verification, 
§  1034. 

Appeal,  on  review  of  special  proceedings 
other  than  by  appeal,  §  1032. 

Appeal,  remittitur,  costs  after,  §  1034. 

Appeal  to  superior  court,  on,  §  980. 

Appeal,  on.     See,  also,  Appeals,  XI. 

Apportionment   of,  §  1025. 

Assessment,  action  involving  validity, 
§§  1022, 1024. 

Attachment,  on  refusal  to  give  memoran- 
dum, §  546. 
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COSTS.     (Continued.) 

Attorneys'    fees,    in    action    in    justice's 
court  for  wages,  §  924. 

Attorneys'    fees,    in    action    on    bond    in 
condemnation   proceeding,  §  12.51. 

Attorneys'  fees,  in  foreclosure,  §  726. 

Attorney's    fees,    in    foreclosure    of    nie- 
clianic's  lien,  §  1195. 

Attorneys'  fees,  in  injunction  suits, 
§532. 

Attorneys'  fees,  in  partition,  §§  /63,  796, 
798. 

Attorneys'  fees,  in  suit  by  executor  on 
claim   against   estate,  §  1510. 

Attorneys'  fees.     See  Attorneys,  II. 

Bill  of,  contents  of,  §  1033. 

Bill  of,  filing  and  serving,  time  for, 
§  1033. 

Bill  of,  motion  to  tax,  §  1033. 

Bill  of,  notice  of  motion  to  tax,  time  to 
file,  §  1033. 

Bill  of,  verification  of,  §§  1033,  1034. 

Change  of  venue  in  justice's  court,  costs 
on, §  836. 

Change  of  venue,  who  to  pay,  §  399. 

Compromise,  costs  when  offer  of,  re- 
jected, §§  895,  997. 

Confession  of  judgment,  costs  on,  §  1134. 

Confession  of  judgment  in  justice's 
court,    on, §  1135. 

Continuance,  costs  may  be  imposed  as  a 
condition  of,  §  1029. 

Corporation,  non-resident,  undertaking 
for  costs,  §  1036. 

County,  against,  how  paid,  §  1039. 

Damages,  costs  in  actions  for,  §  1022, 
1025. 

Decedent's  estate,  by  whom  to  be  paid, 
§  1720. 

Decedent's  estate,  costs  of  final  distribu- 
tion, §  1664. 

Decedent's  estate,  costs  of  partial  dis- 
tribution, §§  1661,  1663. 

Decedent's  estate,  costs  on  suit  by  ex- 
ecutor against,  §  1510. 

Decedent's  estate,  discretion  in  ordering 
payment  by  party  or  out  of  estate, 
§  1720. 

Decedent's   estate,   execution   for,  §  1720. 

Decedent's  estates,  probate  court,  in  by 
whom  paid,  §  1720. 

Decedent's  estates,  probate  of  will,  costs 
of  contest  after,  §  1332. 

Decedent's  estate,  proceedings  for  partial 
distribution  paid  by  applicant,  §  1663. 
Decedent's  estate,  where  action  brought 
on  claim  allowed  in  part,  §  1503. 

Default  judgment  includes,  §  585. 
Defendant,   allowed,   of   course,   in   what 

actions,  §  1024. 
Defendants,  several,  not  united  in  inter- 
est, costs,  §  1026. 
Depositions,  on  non-attendance  of  party 

giving  notice  to  take,  §  20251/^. 
Deposition  out  of  state  on  oral  interroga- 
tories,   fees     and    mileage    of    party, 
§  20251/2. 


COSTS.     (Continued.) 

Discretionary,  are,  in  what  cases,  §§  1025, 
1027. 

Election  contest,  of,  §  1125. 

Eminent  domain,  in,  §§  1254,  1255. 

Eminent  domain,  on  abandonment  of  pro- 
ceedings, §  1255a. 

Escheat  proceedings,  in, §§  1271,  1272. 

Execution  purchaser  refusing  to  comply 

with  bid,  liability  for,  §  695. 
Executors,  actions  by  and  against,  §§  1031, 
1059. 

Executors,  liability  of,  for,  §  1510. 

Fees  of  referee,  amount  of,  §  1028. 

Fees  of  shorthand  reporters,  §  274. 

Fine,  municipal,   action   involving  valid- 
ity of,  §§  1022,  1024. 

Forcible  entry  and  detainer,  in,  §  1174. 

Foreclosure  suit,  in,  §  726. 

Frivolous  appeal,  on,  §§  957,  980. 

Garnishee  refusing  to  give  memorandum 
of  credits  subject  to,  §  546. 

Guardian,  sale  by,  costs  of,  §  1786. 

Heirship,      proceedings      to      determine, 
§  1664. 

Homestead,  costs  of  proceedings  charge- 
able to  estate,  §  1485. 

Judgment  by  default,  allowance  of,  §  585. 

Judgment,  costs  to  be  included  in,  §  1035. 

Judgment,  insertion  of,  in,  §  1035. 

Judgment,     relief     from,    imposition     of 
terms,  §§  473,  859. 

Justice's  court,  in,  included  in  judgment, 
§  896. 

Justice's    court,    in,    on    amendment    of 
pleadings,  §  859. 

Justice's  court,  in,  prevailing  party  en- 
titled to,  §  924. 

Justice's   court,  in,  where  offer  of   com- 
promise, §  895. 

Justice's  court,  in,  §§  896,  924.     See  Jus- 
tices' Courts,  XXII. 

Libel   or  slander,  bond  for   costs   in   ac- 
tions for.     See  Appendix,  tit.  "Libel." 

Mandamus,  in,  §  1095.     See  Mandamus. 

Mechanic's    lien,    in     action    involving, 
§§  1193,1195. 

Money,    costs    in    action    for    recovery, 
§§  1022,  1025. 

New  trial,  defendant  in  eminent  domain 
to  pay,  where  he  recovers  less,  §  1254. 

Non-resident  plaintiff  a  foreign  corpora- 
tion, undertaking  for,  §  1036. 

Nonsuit,  on,  §  581. 

Of  course,  to  defendant,  in  what   cases, 
§  1024. 

Of    course,    to    plaintiff,    in    what    cases, 
§  1022. 

Partial  distribution  of  decedent's  estate, 
of, §§  1661,  1663. 

Partition    in,  §§  768,   769,    771,   796,   799. 
See  Partition. 

Partition    of,    a   Hen    on    shares   of   par- 
ceners, §  796. 
Plaintiff  allowed,  of  course,  in  what  ac- 
tions, §  1022. 
Poor  litigants,  waiver  of  fees,  §  91. 

Postponement  of  trial,  on,  §  1029. 
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COSTS.     (Continued.) 

Preferred  claim  for  wages,  costs  on  dis- 
pute of,  §§  1206,  1207. 

Probate  court.  See  ante.  Decedent's  Es- 
tate, this  title. 

Quiet  title,  not  allowed  on  default  or  dis- 
claimer, §  739. 

Quo  warranto,  in,  §  809. 

Eeal  estate,  actions  involving  title  to  or 
possession  of,  §§  1022, 1024. 

Real  property,  in  action  for  recovery  of, 
§§  1022,1024. 

Eeferee's  fees,  §§  768,  1028,  1508. 

Refusal  to  accept  part  of  claim,  costs  not 
recoverable,  when,  §  1503. 

Remittitur,  filing  costs  after,  §  1034. 

Review  of  special  proceedings,  other 
than  by  appeal,  on,  §  1032. 

Security,  additional  or  new,  of  non-resi- 
deut  or  a  foreign  corporation, §  1036. 

Security  for  in  actions  for  libel  and 
slander.     See  Appendix,  tit.  "Libel." 

Security  for,  in  justices'  courts,  §  923. 

Security  not  given  for,  action  dismissed, 
§  1037. 

Security,  time  to  give  for,  §  1037. 

Security,  when  plaintiff  non-resident  or 
a  foreign  corporation,  §  1036. 

Security  where  plaintiff  non-resident  or 
a  foreign  corporation,  stay  until  given, 
§  1036. 

Separate  defenses,  costs  in  case  of, 
§  1026. 

Several  actions  brought  on  single  cause, 
carry  costs  in  but  one,  §  1023. 

Several  defendants  not  united  in  in- 
terest, costs,  §  1026. 

Sham  answer,  costs  on  striking  out, 
§453. 

Shorthand  reporter,  fees  of,  §  271. 

Slander  or  libel,  bond  for  costs  in  action 
for.     See  Appendix,  tit.  "Libel." 

Special  proceedings,  costs  of  course  in, 
§§1022,1024. 

Special  proceedings,  costs  of  review  of, 
other  than  by  appeal,  §  1032. 

State,  awarded  against,  how  paid,  §  1038. 

Statute,  costs  in  acitons  expressly  au- 
thorized by,  §  1031. 

Tax,  impost  or  assessment,  action  involv- 
ing validity,  §§  1022,  1024, 

Tender,  how  affects,  §  1030. 

Three  hundred  dollars,  not  allowed  when 
recovery  less  than,  §  1025. 

Transfer  of  action  to  another  court,  for, 
§399. 

Trustees,  in  actions  by  and  against, 
§1031. 

Undertaking,  additional,  when  plaintiff 
non-resident,  §  1036. 

Undertaking  for,  in  action  for  libel  or 
slander.     See  Appendix,  tit.  "Libel." 

Undertaking,  when  plaintiff  non-resident 
or  foreign  corporation,  §  1036. 

Usurpation  of  oflfice  or  franchise,  costs 
in  action  for,  §§  809,  810. 

Verification  of  memorandum  of  costs, 
§  1033. 


COSTS.      (Continued.) 

Wages,    in    disputed    claim    for,  §§  1206, 

1207. 
Wages,  attorneys'  fees  as  in  actions  for 

in  justices'  courts,  §  924. 
When    allowed    in    discretion    of    court, 

§  1025. 
When  tender  made  before  suit,  §  1030. 
Wills,  on  contest  after  probate,  §  1332. 

CO-TENANTS. 

Any  number  may  sue  or  defend  for  all, 

§§381,  384. 
Parties,  claimants  under  common  source 

of  title  may  unite,  §  381. 
Parties  in  suit  concerning,  §§  381,  384. 
Partition  and  distribution  of  estates  of 

decedents,  §§  1675,   1676.     See   Estates 

of  Decedents,  XIV,  3. 
Partition,  may  sue  for,  §  752. 
Partition,  §§  752-801.     See  Partition. 
Waste,  liability  for,  §  732. 

COUNSEL.     See  Attorney. 

COUNTERCLAIM. 

Answer  may  contain  as  many  counter- 
claims as  defendant  may  have,  §  441. 

Answer  to  contain,  §  437. 

Assignment,  when  does  not  bar,  §  440. 

Basis  for,  what  is,  §  438. 

Controverted,  allegations  are  deemed, 
when,  §  462. 

Cross-complaint.     See  Cross-complaint. 

Cross-demand,  when  deemed  compen- 
sated, §  440. 

Cross-demand.     See  Cross-demand. 

Death,  when  does  not  bar,  §  440. 

Deemed  denied,  §  462. 

Demurrer  to,  and  grounds  of,  §§  443,  444. 

Demurrer  to,  time  to  file,  §  443. 

Dismissal  in  case  of,  §  581. 

Judgment  when  affirmative  relief  de- 
manded, §  666. 

Judgment  when  counterclaim  exceeds 
plaintiff's  demand,  §  666. 

Jury  must  find  amount  of  recovery  when, 
§626. 

Justice's  court,  in,  §§  855,  856,  886,  See 
Justices'  Courts,  VI. 

Mechanic's  lien  not  affected  by,  §  1184. 

Misjoinder,  demurrer  for,  §  444. 

Must  arise  out  of  what  transaction  or 
obligation,  §  438. 

Omission  to  set  up,  effect  of,  §§  439,  856. 

■Separately  stated,  must  be,  §  441. 

Transaction  which  must  arise  out  of, 
§438. 

Verdict  on  counterclaim  for  money  to 
find  amount,  §  626. 

Waiver  by  failure  to  set  up,  §§  439,  856. 

What  constitutes,  §  438. 

When  to  be  set  up,  §  438, 

COUNTY. 

Actions    affecting,    transfer    of,    to    an- 
other county,  §  394. 
Actions    affecting,    where   brought,  §  394, 
Bond,  need  not  give,  in  action,  §  1058. 
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Change  in  boundary,  succession  of  jus- 
tice, §  107. 

Complaint  must  show  where  filed,  §  426. 

Costs  against,  how  paid,  §  1039. 

Enjoining  illegal  expenditures  or  waste 
by  officers,  §  526a. 

Includes  city  and  county,  §  17. 

Injunction  by,  undertaking  not  required, 
§  529. 

Limitation  in  actions  on  claims  rejected 
by  supervisors,  §  342. 

New,  justice  has  authority  of  prede- 
cessor, §  916. 

Officers  of,  exempt  from  jury  duty,  §  200. 

Summons,  service  of  on,  §  411. 

Summons  must  state  where  complaint 
filed,  §  407. 

Venue,  action  brought  in  wrong  county, 
change  of,  §  396. 

Venue,  action  brought  in  wrong  county, 
trial  of,  §  396. 

Venue  of  actions  by  or  against,  §  394. 

Venue  of  action  by  or  against  city  and 
county,  §  394. 

Verification  of  pleadings  by,  §  446. 

Verification  not  necessary  where  action 
is  by,  §  446. 

COUNTY  CLEEK. 

Affidavits,  may  take,  §§  2012,  2013. 
Authenticated    copy   of   documents,   seal 

necessary  to, §  153. 
Certified  list  of  jurors,  to  be  placed  with, 

§208. 
Contempt    by,    neglect    or    violation    of 

duty,  §  1209. 
Deposit  in  court,  duties  of.     See  Deposit 

in  Court. 
Disqualification  to  practice  law,  §  171. 
Duty  of,  as  to  list  of  jurors,  §  209. 
Election  of,  where  prescribed,  §  262. 
Fees  of,  prepayment  of  on  appeal  to  su- 
perior court,  §  981. 
Investment  in   name  of,   of  proceeds   in 

partition  sale,  §  789. 
Investment  in   name   of,   of  proceeds   of 

partition  sale,  duty  of,  §  791. 
Law  partner,  cannot  have,  §  171. 
Public      administrator,     settlements     of 

with,  §  1739. 
Service   may   be  made   on,  when,  §  1015. 

See  Clerk. 

COUNTY  COURT. 

Transfer  of  books,  records,  and  actions 
to  superior  court,  §  79. 

COUNTY  TREASURER.     See  Treasurer. 
Deposit  in  court  must  be  paid  to,  §  573. 

COURSE  OF  PROCEEDING. 

When  code  does  not  specifically  provide 
for,  §  187. 

COURT  COMMISSIONER. 

Affidavit     in     sister     state,     may     take, 

§2013. 
Appointment,  §  258. 
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COURT  COMMISSIONER.     (Continued.) 

Compensation  of,  §§  259,  729. 

Death  of,  elisor  to  execute  deed,  §  726. 

Disobedience  of  subpoena  to  appear  be- 
fore, punishment  for,  §  1986. 

Feesof,  §§259,  729. 

Findings,  exceptions  to,  §  643. 

Foreclosure,  appointment  of,  on,  §  726. 

Law  partner,  cannot  have,  §  172. 

May  not  grant  injunction,  §  259. 

Not  to  have  partner  practicing  law, 
§  172. 

Number  of  commissioners,  §  258. 

Oath  of,  on  foreclosure,  §  729. 

Powers  of,  §  259. 

Powers  of,  limitation  on,  §  259. 

Qualifications,  §  258. 

Eeference  may  be  made  to.  See  Refer- 
ence. 

Reference  to,  report  to  be  made  within 
twenty  days,  §  643. 

Report,  findings  of  fact,  and  conclusions 
of  law,  separately  stated,  §  643. 

Report  of  conclusions,  §  259. 

Report  of  conclusions,  exception  to,  §  259. 

Review  of  finding,  §§  259,  645. 

Sale,  report  of,  §  729. 

Sale  under  foreclosure,  fees  on,  §  729. 

Seal  of,  §  259. 

Seal,  authentication  of  act  with,  §  259. 

Undertaking  of,  on  foreclosure,  §  729. 

COURT  REPORTERS.     See  Phonographic 
Reporters. 

COURTS. 

Abbreviations,  use  of,  §  186. 

Absence  of  judge,  proceedings  in  case  of, 
§  139. 

Adjournment  for  absence  of  judge,  §  139. 

Adjournment  for  holidays,  §  135. 

Adjournment  of,  in  election  contest, 
§  1121. 

Adjournment  of,  while  jury  out,  §  617. 

Affirmations,  power  to  administer,  §  2093. 

Alwavs  open  for  what  purposes,  §§  73, 
134,  617. 

Breach  of  promise  of  marriage,  private 
sittings  in  actions  for,  §  125. 

Calendar,  §  593.     See  Calendar. 

Chambers,  powers  at.     See  Chambers^ 

Change  in  place  of  holding,  §§  142-144. 

Change  in  place  of  holding,  parties  must 
appear,  §  143. 

Change  in  place  of  holding,  when  judge 
may  order,  §  142. 

City,  abolition  of.  See  Appendix,  tit. 
"Courts." 

City,  transfer  of  books,  papers,  etc.,  to 
justice.     See  Appendix,  tit.  "Courts." 

Classification  of,  §  33. 

Contempt  in  justice's  court.  See  Jus- 
tices' Courts,  XVII. 

Contempt  in  superior  court.  See  Con- 
tempt. 

Criminal  conversations,  private  sitting  in 
action  for,  §  125. 

Days  on  which,  may  be  held,  §  133. 


2222 


GENERAL   INDEX. 


[References  are  to  Sections.] 


COUBTS.      (Continued.) 

Days  on  which,  may  not  be  open,  §  134. 
Decision  of^  facts  found  and  conclusions 

of  law  must  be  stated  separately,  §  633. 
Decision   of   on   question   of  fact,   filing, 

§632. 
Decision  of,  on  question  of  fact  must  be 

written,  §  632. 
Decision,  time  for  giving,  §  632. 
Deposit  in  court.     See  Deposit  in  Court. 
Divorce,   private   sitting  in   actions   for, 

§125. 
Duties    and   powers    incident    to,  §§  128- 

130. 
English,  proceedings  to  be  in,  §  185. 
Enumeration  of  courts  of  justice,  §  33. 
Extra   sessions   of   superior   courts.     See 

Superior  Courts. 
Figures,  use  of,  §  186. 
Holidays,    courts    not    open,    except    for 

what  purposes,  §  134. 
Holidays,   holding  court   on   day  follow- 
ing, §  135. 
Impeachment   of   judges.     See   Impeach- 
ment. 
Injunction  to  stay  proceedings  in,  when 

granted,  and  when  not,  §  526. 
Issues  triable  by,  §§  591,  592, 
Judges.     See  Judges. 
Judicial  days,  §§  133-135. 
Judicial  remedies  defined  and  classified, 

§§20,21. 
Jurisdiction,  means  to  carry  into  effect, 

§  187. 
Jurisdiction  of.     See  Jurisdiction, 
Justice's.     See  Justices'  Courts. 
Motions  refused  for  informality,  second 

application,  §  182. 
Non-judicial  days,  §  134. 
Non-judicial      days,      appointments      on. 

§135. 
Oaths,  power  to  administer,  §§  128,  2093. 
Officers  of,  powers  and  duties  prescribed 

by    Political    Code    and    Penal     Code, 

§262. 
Order,    refusal    of,    second    application, 

§182. 
Orders.     See  Orders. 
Place   of  holding,  provisions  respecting, 

§§  142-144. 
Police   court,   provided   for   in    Political 

Code,  §  121. 
Power   of,  to  which   an   action  is  trans 

ferred,  §  399. 
Power    to    amend    and    control    process 

§  128. 
Power    to    compel    attendance    of    wit 

nesses,  §  128. 
Power  to  compel  obedience  to  judgments 

orders,  process,  §  128. 
Power    to     control     ministerial     officers 

§128. 
Power  to  enforce  order,  §  128. 
Power  to  provide  means  to  carry  juris 

diction  into  eft'ect,  §  187. 
Powers    and    duties    incident    to,  §§  128- 

130. 


COURTS.      (Continued.) 

Presumption  that  court  acts  within  juris- 
diction, §  1963. 

Probate.     See  Probate  Court. 

Process,  power  to  amend  and  control, 
§  128. 

Process.     See  Process. 

Publicity  of  proceedings,  §§  124,  125. 

Questions  of  law  addressed  to,  §  2102. 

Record,  courts  of,  what  are,  §  34. 

Records.     See  Records. 

Reporter,  §§  268-274.  See  Phonographic 
Reporter. 

Rooms,  directing  sheriff  to  provide  suit- 
able, §  144. 

Rooms,  suitable,  provided  by  sheriff,  ex- 
pense, how  payable,  §  144. 

Rules,  power  of  court  of  record  to  make, 
§129. 

Rules,  take  effect  when,  §  130. 

Rules  of.     See  Rules  of  Court. 

Seal  of,  failure  of  supervisors  to  provide, 
order  on  sheriff,  §  151. 

Seal  of,  judicial  notice  of,  §  1875. 

Seal  of,  supervisors  to  provide,  §  151. 

Seal  of,  supervisors  failure  to  provide, 
order  on  sheriff,  §  151. 

Seals,  what  courts  shall  have,  §  147. 

Seals  of.     See  Seals. 

Seduction,  private  sittings  in  actions  for, 
§125. 

Sessions  of,  §  73.  See  Superior  Court; 
Supreme  Court. 

Sittings,  public,  §  124. 

Sittings,  private,  may  be  held  in  what 
cases,  §  125. 

Subsequent  applications  for  orders  re- 
fused, contempt,  §  182. 

Subsequent  applications  for  orders  re- 
fused, when  prohibited,  §  182. 

Superior.     See  Superior  Court. 

Supreme.     See    Supreme    Court. 

Vacancy,  proceedings  not  affected  by, 
§  184. 

What  are  the  courts  of  justice,  §  33. 

COURTS    OF    IMPEACHMENT.     See  Im- 
peachment, 

COVENANT. 

Breach  and  performance  of.  See  Forci- 
ble Entry  and  Unlawful  Detainer. 

CREDITORS.     See  Debtors. 

Administrator,  nominee  of  creditor  as, 
§  1367. 

Administrator,  when  may  be  appointed 
as,  §  1365. 

Cannot  sue  special  administrator,  §  1415. 

Claim  not  included  in  order,  how  dis- 
posed of,  §  1650. 

Defrauding,  arrest,  §  479. 

May  apply  for  order  of  sale  of  estate, 
§"1545. 

May  require  suits  brought  to  recover 
property  of  estate,  §  1590. 

May  assent  to  deduction  on  contingent 
claim,  §  1648. 
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CREDITORS.     (Continued.) 

May  except  to  administrator's  account, 
§^1625.  . 

May  have  execution  issued  upon  judg- 
ment, §  1649  . 

Proceedings  of,  on  presentation  of  claim, 
§§  1494-1504  See  Estates  of  Dece- 
dents, X.  . 

Receiver,  appointment  of,  in  action  by, 
§  564. 

Redemption,  right  of,  §§  701,  702. 

Time  for  presenting  claims  against  es- 
tate, §  1493. 

When  entitled  to  administer,  §  1365. 

CRIME.  ,     , 

Conviction  of,  as  ground  for  removal  ot 
attorney,  §  287. 

CRIMINAL  ACTION.     See  Actions. 

Holidays,  court  may  exercise  powers  of 

magistrate  on,  §  134. 
Limitation    of     action     on    undertaking 

given  in,  §  340. 
Penal  Code  provides  for,  §  31. 

CRIMINAL  CONVERSATION. 

Civil  or  criminal,  actions  are,_§  24. 
Sitting  of  court,  private,  §  125. 

CRIMINAL  LAW. 

Dying  declarations,  admissibility  of, 
'§  1870. 

Guilt  to  be  proved  beyond  reasonable 
doubt,  §  2061. 

Holiday,  court  may  act  as  magistrate  on, 
§  134. 

Husbands  and  wives  as  witnesses,  §  1881. 

Im.prisonment,  effect  on  statute  of  limi- 
tations, §  352. 

Intent,  unlawful,  presumed  from  unlaw- 
ful act,  §  1963. 

Juvenile  court,  §  131. 

Jury,  manner  of  impaneling,  §  251. 

Penal  Code  provides  for  prosecution  of 
criminal  action,  §  31. 

Perjury,  number  of  witnesses  necessary, 
§  1844. 

Presumption   of   innocence,  §  1963. 

Probationary  treatment  of  juvenile  of- 
fenders, §  131. 

Treason,  number  of  witnesses  necessary, 
§  1844. 

CRIMINAL  PRACTICE. 

Husband  and  wife,  competency  of  as  wit- 
nesses in  criminal  actions,  §  1881. 

CROSS-COMPLAINT. 

Answer  to,  §§  422,  442. 
Counterclaim.     See  Counterclaim. 
Cross-demand.     See  Cross-demand. 
Demurrerto,  §§422,  442. 
Demurrer  to  answer  to,  §  422. 
Necessary  parties  to  bring  in,  §  389. 
One  of  defendant's  pleadings,  §  422. 
Service  of,  §  442. 
Summons  must  be  issued  and  served  on 

parties  who  have  not  appeared,  §  442. 
When  proper,  §  442. 


to  Sections.] 

CROSS-DEMAND.       See       Counterclaim; 
Cross-complaint. 
Assignment  does  not  bar,  when,  §  440. 
Death  of  party  does  not  affect,  §  440. 
Omission  to  set  up,  fatal,  §  439. 
When     cross-demands     deemed     compen- 
sated, §  440. 

CROSS-EXAMINATION.     See  Witnesses. 
Defined,  §§2045,  2048. 

CROSSINGS. 

Eailroad,  how  to  be  made,  §  1240. 
Railroad,  separation   of   grades,   and   ex- 
penses of,  §  1240. 
Eailroad.     See  Eailroads. 

CRUELTY  TO  ANIMALS. 

Lien  for  acts  done  to  prevent,  enforce- 
ment of,  and  disposition  of  proceeds, 
§  1208. 

CUMULATIVE  EVIDENCE. 

Defined,  §  1838. 

CURRENCY. 

Recovering  specific,  §  667. 

CUSTODY. 

Abstract    of    title   in   partition,   custody 

of,  §  799. 
Custodian    of    writing    to    give    copies, 

§  1893. 
Will,  custodian  of,  must  produce,  §§  1298, 

1302. 

CUSTOM. 

Local,  governs  actions  concerning  min- 
ing claims,  §  74S. 

Mining  customs,  usages,  or  regulations, 
admissibility  of,  §  748. 

Usage,  evidence  of,  §  1870. 


DAMAGES. 

Amount,  stating  in  complaint.  §  426. 
Appeal,  damages  for  delay,  §§  957,  980. 
Complaint,  stating  amount  in,  §  426. 
Contempt,   liability    of    party    failing   to 

appear  at  hearing  for,  §  1220. 
Costs  in  actions  for,  §§  1022,  1025. 
Costs  where   on   new   trial  greater  dam- 
ages not  recovered, §  1254. 
Death,  failure  to  give  notice  of,  to  public 

administrator,  §  1728. 
Death  of  human  being,  for,  §  377. 
Default,  on  judgment  by,  §  585. 
Double,    for    causing   arrest    of    witness, 

§  2068. 
Double,  in  fraudulent  sale  by  executor, 

§  1572. 
Double,  respecting  estates  of  decedents, 

§§1458,1572. 
Eminent     domain,     in,     assessment     or, 

§  1248. 
Eminent    domain,    in,  §§  1248-1254.     See 

Eminent  Domain. 
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DAMAGES.     (Continued.) 

Estates    of    decedents,    double    damages 

for      fraudulent      or      wrongful      act, 

§§  1458,  lo72. 
Excessive,     as    ground     for     new     trial, 

§657. 
Execution,  recovery  by  purchaser  at  for 

injury  to  property,  §  746. 
Exemplary,   unmarried     female   may   re- 
cover, for  seduction,  §  374. 
Forcible  or  unlawful   entry  or   detainer, 

treble  damages  in,  §§  735,  1174. 
Improvement,  setting  off  value  of,  §  741. 
Injunction  respecting  waters,  vacated  or 

modified     when     bond     for     damages 

given,  §  532. 
Issues   of  fact,   how  tried  in  action  for 

damages,  §  592. 
Joinder  of  claims  for,  §  427. 
Jury,  when  to  be  assessed  by,  on  failure 

to  answer,  §  585. 
Libel,  §  461. 
Mandamus  proceedings,  in,  §§  1090,  1095. 

See  Mandamus. 
Misconduct  in  probate  sale,  §§  1571,  1572. 
Must  be  claimed  in  complaint,  §  426. 
Neglect  causing  death,  damages,  §  377. 
Neglect,   damages  for   death  caused  by, 

limitation  of  action,  §  339. 
Nuisance,  for,  §  731. 
Eealty,    for    injury    to,    after    execution 

sale    and    before    delivery,    purchaser 

may  recover,  §  746. 
Keplevin,  in,  for  detention,  §  667. 
Revocation  of  submission    damages  for, 

§  1290. 
Seduction,  for,  §  374. 
Sheriff,  liability  of,  §  682. 
Slander,  §  461. 

Subpoena,  for  disobeying,  §  1992. 
Treble,  for  waste,  trespass,  eta.,  §§  732- 

735. 
Treble,  in  forcible  entry,  §§  735,  1174. 
Trees    or    timber,    cutting    or    carrying 

away,  §§  733,  734. 
Trespass,  treble,  in,  §§  733,  734. 
Usurpation  of  office,  for,  §  807. 
Waste,  treble,  for,  §  732. 
Will,  failure  of  custodian  of,  to  produce 

it,  liability  for,  §  1298. 
Witness  disobeying  subpoena,  liability  to 

party  aggrieved,  §  1992. 
Wrongful  arrest  of  witness,  §  2068. 
Wrongful  death,  for,  §  377. 

DATE. 

Presumption  as  to,  §  1963. 
Presumption  that  writing  is  truly  dated, 
§  1963. 

DAYS. 

Holidavs.     See  Holidays. 
.Judicial,  §§  133-135. 

DEATH.        See     Estates     of     Decedents; 

Guardian  and  Ward. 
Abatement  of  action  by,  §  385. 
Action  for,  who  may  bring,  §§  376,  377. 

See  Wrongful  Death. 


DEATH.     (Continued.) 

Adverse   possession,   effect   of   death   on, 

§327. 
Attorney,  of,  notice  to  appoint  successor, 

§286. 
Bail  exonerated  by  death  of  defendant, 

§491. 
Child,  death  of,  pending  administration, 

proceedings  on,  §  1665. 
Child,  of,  who  may  sue  for,  §  376. 
Co-executor,  duty  of  remaining  executors, 

§  1425. 
Continuance  of  action  against  successor 

or  representative,  §  385. 
Counterclaim  not  barred  by,  when,  §  440. 
Court      commissioner,      appointment      of 

elisor  to  execute  deed,  §  726. 
Damages  for,  §  377. 

Decision  or  verdict,  death  after,  and  be- 
fore judgment,  §  669. 
Declarations    of    decedent    relating    to, 

§  1870. 
Declarations     of     decedent,  §  1870.     See 

Evidence. 
Deposition  may  be  read  in  case  of  death 

of  witness,  §  2032. 
Elisor,  appointment  to  execute  deed  on 

death  of  commissioner,  §  726. 
Employee,     of,     priority     of     claim    for 

wages,  §  1205. 
Execution  after,  §  686. 
Executor,  proceedings  on  death  of,  §  1353. 
Executor  or  administrator,  of.     See  Ex- 
ecutors and  Administrators,  V. 
Executor     or     guardian,     settlement     of 

amounts  of,  §  1630. 
Executors,    proceedings    when    all     die, 

§  1426. 
Heirs  may  sue  for,  §  377. 
Infant,  who  may  sue  for,  and  who  liable, 

§376. 
Judge,   of,   settlement   of   bill   of   excep- 
tions or  statement  in  case  of,  §  653. 
Limitation,  effect  of,  §§  327,  353,  355. 
Limitation,    extension    of    time    to    sue, 

§§353,355. 
Limitation  of  action  for,  §  340. 
Negligence,  caused  by,  who  may  sue  for, 

§377. 
Negligence,  child,  death  caused  by,  who 

may  sue,  §  376. 
Partition,    death    pending    proceedings, 

effect    of    and    proceedings    on,  §§  763, 

766. 
Party    entitled    to    appeal,    of,   right    of 

attorney   or  representative   to   appeal, 

§  941b. 
Party,   of,   effect   on  action,  §  385. 
Place    of    trial    in    action    for   wrongful 

death,  §  395. 
Possession,    right    of,    not    affected    by, 

§327. 
Presumed   after  seven  years,  §  1963. 
Public   administrator   to  be   notified   of, 

§  1728. 
Public   land,   death   of   applicant   before 

patent    issued,    proeeodings    to    deter- 
mine  who   are   heirs,  §  1724. 
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DEATH.     (Continued.) 

Representative  may  sue   for,  §  377. 

Set-off  not  affected,  §  440. 

Survival  of  action,  §  385. 

Survivorship,  presumption  as  to,  §  1963. 

Vendor,  death  of  before  conveyance, 
completion  of  sale  by  guardian  of  in- 
fant, §  1810a. 

Verdict,  death  after  and  before  decision, 
§669. 

Wages  a  preferred  claim  in  case  of, 
§  1205. 

Who  may  sue  for,  §§  376,  377. 

DEBTOR.     See  Creditor;   Debts. 

Action  to  compel  satisfaction  of  debt 
for  which  one  bound  as  surety,  §  1050. 

Appointment  of  receiver  in  action  by 
creditor,  §  564. 

Arrest.     See  Arrest  and  Bail. 

Attachment.     See  Attachments. 

Confession  of  judgment.  See  Confession 
of  Judgment. 

Discharge  or  bequest  of  debt  against  ex- 
ecutor, effect  of,  §  1448. 

Execution.     See   Executions. 

Naming  debtor  as  executor,  effect  of, 
§  1448. 

Supplementary  proceedings.  See  Sup- 
plementary Proceedings. 

Relationship   of,  disqualifies  juror,  §  602. 

DEBTS.  See  Attachments;  Estates  of  De- 
cedents; Executions;  Supplementary 
Proceedings. 

Attachment  of,  §§  541,  542. 

Compromise  of,  good  without  seal,  §  1934. 

Compromise.     See   Compromise. 

Contribution   among   debtors,  §  709. 

Creditors.     See   Creditors. 

Debtors.     See  Debtors. 

Executions,  seizure  on,  §  688. 

Receiver  may  collect,  §  568. 

Ward's,  how  paid,  §  1768. 

DECEDENTS'  ESTATES.  See  Estates  of 
Decedents. 

DECEIT. 

In  respect  to  court  or  proceedings,  a  con- 
tempt, §  1209. 

DECISION. 

Appeals,  on.  See  Appeals,  IX;  Supreme 
Court. 

Death  after  decision  and  before  judg- 
ment, §  669. 

Deemed  excepted  to,  §  647. 

Demurrer,  on,  notice  of,  §  476. 

Exceptions  to,  how  presented,  settled, 
or  allowed,  §  650. 

Exceptions  to,  when  to  be  taken,  §  646. 

Facts  and  conclusions  separately  stated, 
§033. 

Judgment.     See  Judgments. 

Meaning  of,  §  1033. 

Must  be  filed  within  thirty  days,  §  632. 

Must  be  in  writing,  §§  49,  632. 
2  Fair. — 140 


DECISION.      (Continued.) 

On  motion  for  new  trial,  §  660. 

On    motion    to    modify   award,    right    of 

appeal,  §  1289. 
Referees,  findings  of.     See  Referees. 
When  subject  to  review  on  appeal,  §  956. 

DECISION  OF  REFEREE. 

Findings  of  fact  and  law  must  be  sepa- 
rately stated,  §  643. 

DECLARATION.     See  Evidence. 
Oath  includes,  §  17. 

DECLARATION  OF  INTENTION. 

Attorney,   alien,  §  275. 

DEDICATION. 

Presumption  of  dedication  of  burial 
ground,  §  1963. 

DEEDS. 

Acknowledgments.  See  Acknowledg- 
ments. 

"Agreement"  includes,  §  1856. 

Boundaries.     See  Boundaries. 

Conveyance  of  estate  of  decedent, 
§  1555. 

Description  of  land,  rules  for  construing, 
§2077. 

Evidence,  acknowledged  deed  as,  §§  1948, 
1951. 

Executed  under  court  process  as  evi- 
dence   of   transfer,  §  1928. 

Execution  of,  defined,  §  1933. 

Executors,  by.  See  Estates  of  Dece- 
dents, XIII,  3. 

Mortgage  not  deemed,  §  744. 

Sheriff's,  to  escheated  estate,  §  1271. 

Sheriff's,  §§  703,  1271.  See  Sheriff's 
Deed. 

DEFAULT. 

Account,  how  taken  or  examined,  when 
necessary,  §  585. 

Actions  on  contracts  for  money  or  dam- 
ages, clerk  to  enter,  §  585. 

Against   non-resident,  §  585. 

Amendments,  default  for  failure  to  an- 
swer, §  432. 

Amount  of  judgment  in  action  on  con- 
tract for  money  or  damages,  §  585. 

Bill  of  exceptions  need  not  be  served  on 
party  defaulting,  §  650. 

Costs  on,  §  585. 

Damages,  assessment  of,  on,  §  585. 

Demand  alleged,  proof  of,  §  585. 

Deposition  may  be  taken  without  notice 
or  affidavit   on,  §  2023. 

Deposition,  notice  of  taking  of,  waiver 
by  default  and  failure  to  appear, 
§  2004. 

Deposition,  notice  not  necessary  in  case 
of,   when,  §  2029. 

Deposition,  taking  of,  on,  §  2020. 

Entry  of,  clerk  to  enter  when,  §  585. 

Entry  of  judgment  on,  clerk  to  enter 
when,  §  585. 
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DEFAULT.      (Continued.) 

Examination  of  plaintiff  or  agent,  §  585. 

For  failure  to  answer,  §  585. 

For  failure  to  answer  amended  com- 
plaint, §§  432,  872. 

Includes   costs,  §  585. 

In  forcible  entry  and  detainer,  §  1169. 

Judgment  by,  cannot  exceed  amount  de- 
manded, §  580. 

Judgment  by,  relief  from,  in  justice's 
court,  §  859. 

Judgment  by,  relief  that  may  be  granted 
in  case  of,  §  585. 

Judgment  roll  in  case  of,  §  670. 

Justice's  court,  in.  See  Justices'  Courts, 
XX. 

Mandamus  not  granted  by,  §  1088. 

Non-resident,  default  judgment  against, 
proceedings  on,  §  585. 

Plaintiff  to  apply  to  court  for  relief 
when,  §  585. 

Procedure  in  case  of,  §  585. 

Procedure  where  service  by  publication, 
§585. 

Proof,  court  hears,  when,  §  585. 

Quiet  title,  costs  not  allowed  where  de- 
fendant does  not  answer,  §  739. 

Quieting  title  against  unknown  owners, 
default  not  entered, §  751. 

Reference,  when  may  be   ordered,  §  585. 

Relief  cannot  exceed  amount  demanded, 
§580. 

Relief  from  judgment  by,  §  473. 

Summons,  publication  of,  proceedings 
and  judgment  in  case  of,  §  585. 

What  papers  need  not  be  served  on 
party  defaulting,  §  650. 

What  relief  may  be  awarded  plaintiff, 
§580. 

When  entered,  §  585. 

DEFECT. 

In  account,  further  account  may  be  or- 
dered, §  454. 
In  pleadings,  when  disregarded,  §  475. 
Of  parties,  ground  for  demurrer,  §  430. 

DEFENDANT,     See  Parties. 
Pleadings  of,  §  422. 

Summons  where  defendants  reside  in 
different   counties,  §  406. 

DEFENSES.     See  Answer. 

Assignment  not  to  prejudice,  §  368. 

Must  be  separately  stated,  §  441. 

Order  of,  at  trial,  §  607. 

Particular  actions.     See  particular  title. 

Several,  how  stated,  §  441. 

Several   may  be  stated  in  answer,  §  441, 

Written  instrument,  founded  on,  §  448. 

DEFICIENCY  JUDGMENT. 

Foreclosure    of    mortgage    on    decedent's 

estate, §  1578. 
On    foreclosure   of  mortgage,  §  726,     See 

Foreclosure  of  Mortgage, 
Undertaking  to  stay,  §  945. 


DEFINITION,     See  Words  and  Phrases, 

Action,  §  22. 

Affidavit,  §  2003, 

Affinity,  §  17. 

Appellant,  §  938. 

Certiorari,  §  1067. 

Civil  action,  §  30. 

Complaint  in  justice's  court,  §  853. 

Conclusive  evidence,  §  1837. 

Constitution,  §  1897. 

Corroborative  evidence,  §  1839. 

Cross-examination  of  witness,  §  2045. 

Cumulative  evidence,  §  1838. 

Decision  of  court  or  referee,  §  1033. 

Defendant,  §§  308,   1063, 

Depose,  §  17. 

Deposition,  §  2004. 

Direct  evidence,  §  1831, 

Direct  examination  of  witness,  §  2045. 

Docket,  §  672. 

Eminent  domain,  §  1237. 

Evidence,  §  1823. 

Exception,  §  646. 

Execution   of  instrument,  §  1933. 

Forcible  detainer,  §  1160, 

Forcible  entry,  §  1159. 

General  verdict,  §  624. 

Grand  jury,  §  192, 

Incapable,  §  1767, 

Incompetent,  §  1767, 

Indirect  evidence,  §  1832, 

Indispensable  evidence,  §  1836. 

Inference, §  1958. 

Injunction,  §  525. 

Injury  to  person,  §  29. 

Injury  to  property,  §  28. 

Insane  person,  §  1767, 

Issue,  §§  588,  878, 

Judgment,  §  577, 

Judgment  in  special  proceedings,  §  1064. 

Judicial   record,  §  1904, 

Judicial  remedies,  §  20. 

Jury,  §  190. 

Jury  of  inquest,  §  195, 

Law,  §§  1895-1899. 

Law  of  evidence,  §  1825, 

Leading  questions,  §  2046. 

Liens,  §  1180. 

Mandamus,  §  1084. 

Material  allegations,  §  463. 

Mentally  incompetent,  §  1767. 

Month,  §  17. 

Motion,  §§  1003,    1064, 

New  trial,  §  656. 

Nuisance,  §  731. 

Obligation,  §  26. 

Occupant,  §  1160. 

Oral  examination  of  witness,  §  2005, 

Order,  §§  1003,   1064. 

Organic  law,  §  1897.  y 

Partial  evidence,  §  1834. 

Person,  §  17. 

Personal  propertv,  §  17. 

Plaintiff,  §§  C08,  1063. 

Pleadings,  §  420. 

Presumption,  §  1959. 
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DEFINITION.     (Continued.) 
Prima  facie  evidence,  §  1833. 
Primary  evidence,  §  1829. 
Private  property, §  1240. 
Private  statutes,  §  1898. 
Private  writings,  §  1889. 
I*rocess,  §  17. 
Prohibition,  §  1102. 
Proof,  §  182-t. 
Property, §  17. 
Public  statutes,  §  1898. 
Public  writings,  §  1888. 
Eeal  property,  §  17. 
Eedemptioner,  §  701. 
Eespondent,  §  938. 
Review,  §  1067. 
Satisfactory  evidence,  §  1835. 
Seal,  §§  14,   1930,   1931. 
Seal,  public,  §  1931. 
Secondary  evidence,  §  1830. 
Section,  §  134. 
Slight  evidence,  §  1835. 
Special  proceedings,  §  23. 
Special  verdict,  §  624. 
State, §  17. 

Statute,  §§  1897,  1898. 
Subpoena,  §  1985. 
Subscribing  witness,  §  1935. 
Suggestive  questions,  §  2046. 
Testify,  §  17. 
Trial  jury,  §  193. 
Trustee,  §  369. 
United  States,  §  17. 
Unlawful  detainer,  §  1161. 
Unwritten  laws,  §  1899. 
Verdict,  §  624. 
Will,  §  17. 
Witness,  §  1878. 
Witness,  subscribing,  §  1935. 
Writ,  §  17. 
Written  law,  §  1896. 

DELIVERY.  ,  ^  _ 

Claim  and  delivery.  See  Claim  and  De- 
livery, f 

Presumption  arising  from  delivery  ot 
thing,  §  1963.  . 

Presumption  of,  from  possession  ot  or- 
der, §  19G3. 

DEMAND. 

For  bill  of  particulars,  §  454. 

In    unlawful    detainer,  §  1161. 

Inspection  of  written  instrument,  de- 
mand for,  §  449. 

Mechanic's  lien,  mistakes  in  statement 
of   not  to  invalidate,  §  1203a. 

Relief,  demand  of,  in  complaint.  &  4^b. 


DEMURRER. 

Accusation  in  proceeding  to  remove 
attorney,   to,  §  290. 

Answer,  allowing,  where  demurrer  over- 
ruled, §  472. 

Amended  pleading,  to,  §  472. 

Answer  and,  at  same  time,  §  431. 

Answer,  filing  of,  not  a  waiver  of  de- 
murrer, §  472. 


DEMURRER.     (Continued.) 
Answer,  to,  §§422,  443. 
Answer,  to  grounds  for,  §  443. 
Answer,  to,  in  mandamus,  §  1091. 
Answer,  to,   overruling,   facts   of   answer 

deemed  denied,  §  472. 
Answer,  to  part  of,  §  443. 
Answer  to    part   and   demurrer   to   part, 

§441. 
Answer,  to,  time  for,  §  432. 
Appearance,   demurrer  is,  §  1014. 
As  a  pleading,  §  422. 
Complaint,  may    be    taken    to   whole    or 

any  part  of,  §  431. 
Complaint,    to,    must     specify    grounds, 

§431. 
Complaint,  to,  time  for,  §  430. 
Counterclaim,  to,  §§  443,  444. 
Cross-complaint,  demurrer  to  answer  to, 

§422. 
Cross-complaint,  to,  §§  422,  442. 
Forcible  entry  and  detainer,  in,  §  1170. 
Grounds  for,  §§  430,  431. 
Grounds    of    demurrer    to    opposition    to 

probate,  §  1312. 
Grounds   of,   to   be   specified,  §  431. 
Intervention,  to, §  387. 
Issues  raised  by,  §  589. 
Judgment  on,  proceedings  after,  §  636. 
Judgment  roll,  copy  of  order  on,  is  part 

of, §  670. 
Justice's   court,   in,  §§  854,  856-858,   860. 

See  Justices'  Courts,  V. 
Municipal   debts,   petition   to   adjust   on 
charge     of     boundary,    demurrer     to, 
§  1822d. 
Objection    to    complaint    waived    when, 

§  434. 
Order   sustaining  or   overruling,   deemed 

excepted  to,  §  647. 
Overruled,  allowing  answer,  §  472. 
Overruling    demurrer    to    answer,    facts 

alleged   deemed   denied,  §  472. 
Overruling,  imposition  of  terms  in  allow- 
ing answer,  §  472. 
Overruling,    time    to    answer    runs    from 

notice,  §  476. 
Sustaining,    time    to    amend    runs    from 

notice,  §  476. 
Time  for,  extending,  §§  473,  1054. 
Time  within  which  may  be  taken  to  an- 
swer, §  443. 
Time    within    which    must    be    taken    to 

complaint,  §  430. 
To  wliat  pleadings  may  be  taken,  §  422. 
Waived,   not,  by   filing  answer   at   same 

time,  §  472. 
Waiver,  by  failure  to  demur,  §  434. 
Waiver  of  summons  by,  §  406. 
When  defendant  may  demur,  §  430. 
^Vhole    or    part    of    complaint,    may    be 
taken   to,  §431. 


DENIAL.     See  Answer. 

DENTISTS. 

Exemption  of  property  of,  §  690. 
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DEPOSE. 

Includes  what,  §  17. 

DEPOSIT.     See  Deposit  in  Court. 
Appeal  to  superior   court,  on,  §  978. 
Bank,  in,  collection  of  by  surviving  heir, 

§  1454. 
In  lieu   of   bail,  §§  497-500.     See   Arrest 

and  Bail. 
In  lieu  of  undertaking,  on  appeal,  §§  940, 

941,  948. 
Instead     of     undertaking,     in     justice's 

court,  §  926. 
Moneys  deposited  with  treasurer  to  pay 

claim    against    estate    when    decedent 

cannot  be  found,  §  1514. 

DEPOSIT  IN  COURT.  See  Eminent  Do- 
main. 

Appointment  of  clerk  to  receive,  how 
long  continues,  and  revocation  of, 
§573. 

Appointment  of  clerk  to  receive,  to  be 
filed  with  treasurer,  §  573. 

By   one  interpleading,  §  386. 

Clerk  depositing  money  with  treasurer 
not  discharged  until  certificate  of  au- 
ditor that  duplicate  receipt  filed,  §  188. 

Clerk  to  deposit  money  with  treasurer 
and  file  duplicate  receipt  with  auditor, 
§188. 

Clerk  of  court,  money  deposited  with 
treasurer,  by,  how  withdrawn,  §  188. 

Condemnation  proceedings,  loss  of,  who 
to   bear,  §  1254. 

Conditions  of,  §  572. 

Defendant  may  make,  and  ask  for  order 
of  substitution  when,  §  386. 

Moneys  to  be  delivered  to  clerk  or  depu- 
ties, §  573. 

Must  be  paid  to  clerk  and  deposited 
with  county  treasurer,  §  573. 

Of  proceeds  of  partition,  §  773. 

Of  surplus  after  foreclosure,  §  727. 

Of  surplus  on  sale  of  boat,  §  825. 

On  appeal,  §§  926,  940,  941,  948. 

Order  for,  how  enforced,  §  574. 

Payment  in  condemnation  proceedings, 
§§  1252,  1254. 

Payment  to  county  treasurer,  his  liabil- 
ity therefor,  §  573. 

Paj-ment  to  county  treasurer,  how  kept 
by    him,  §  573. 

Proceeds  of  sale  of  mortgaged  realty, 
§  1569. 

Sheriff  required  to  take  money  when, 
§574. 

Sheriff  to  deposit  bail-money  in  court, 
§498. 

Treasurer,   duties   of,  §  573. 

Treasurer  liable  for,  on  official  bond, 
§572. 

Trustee,  by,  §  572. 

When  court  may  order,  §  572. 

DEPOSITION. 

Affidavit,  may  be  taken  without,  on  de- 
fault, §  2023. 


DEPOSITION.     (Continued.) 

Affidavit  where  party  defaults  or  fails 
to   appear,  §  2023. 

Another  state,  to  be  used  in,  how  taken, 
§§  2036-2038. 

Another  state,  to  be  used  in,  right  to 
take,  §  2035. 

Another  state,  to  be  used  in,  witnesses, 
how  procured, §§  2036,  2037. 

Answers  of  witness  to  be  taken  down, 
§  2006. 

Contempt,  refusal  of  witness  to  sub- 
scribe to,  §  1991. 

Continuance,  deposition  of  witness  on, 
as   evidence,  §  596. 

Continuance,  deposition  of  witnesses 
may  be  taken  on,  §  596. 

Continuance,  when  only  granted  for  fail- 
ure to  return, §  2027. 

Corporation  as  party,  deposition  of  wit- 
ness who  is  officer  or  member,  §  2021. 

Court  commissioner  may  take,  §  259. 

Default,  may  be  taken  on,  without  no- 
tice  or  affidavit,  §  2023. 

Default  of  defendants,  taking,  on, 
§  2020. 

Defined,  §  2004. 

Depose,  defined,  §  17. 

Distribution  proceedings,  in,  §  1664. 

Effect  of,  §  2089. 

Evidence,  excluding,  if  taking  was  not 
fair,  §  2022. 

Evidence,  right  to  read,  §§  2021,  2022, 
2032. 

Heirship,  in  proceedings  to  determine, 
§  1664. 

In  state,  absence  of  witness  to  be  proved 
before  reading  in  evidence,  §  2032. 

In  state,  before  whom  may  be  taken, 
§  2031. 

In  state,  cannot  be  read  if  presence  of 
witness  procurable,  §  2021. 

In  state,  death  of  party,  deposition  may 
be  read  in  case  of,  §  2032. 

In  state,  either  party  may  take,  of  wit- 
ness, §  2031. 

In  state,  in  action,  time  of  taking,  §  2021, 

In  state,  in  special  proceeding,  time  of 
taking,  §  2021. 

In  state,  in  what  cases  may  be  taken, 
§§2021,   2031. 

In  state,  manner  of  taking,  §§  2031,  2032. 

In  state,  may  be  used  by  either  party, 
§2032. 

In  state,  notice,  depositions  are  made 
upon,  §  2004. 

In  state,  notice  of  taking,  time  of, 
§2031. 

In  state,  notice  of  time  of  taking,  short- 
ening, §  2031. 

In  state,  reading,  subscription  and  cer- 
tification, §  2032. 

In  state,  refusal  of  witness  to  subscribe 
to,  a  contempt,  §  1991. 

In  state,  right  to  read,  absence  of  or  in- 
firmity of  witness  to  be  shown,  §  2032. 

In  state,  sealing  and  inclosing,  §  2032. 
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DEPOSITION.     (Continued.) 

In  state,  service  of  affidavit  and  order, 

§  2031. 
In  state,  to  be  used  out  of  state.     See 

post,  this  title. 
In   state,    to   whom   directed   and   deliv- 
ered, §  2032. 
In  state,  using  at  trial,  death,  absence, 

or  infirmity   of  witness  to  be   shown, 

§  2032. 
In  state,  using  at  trial,  may  be  read  on. 

death  of  witness,  §  2032. 
In    state,   using   at    trial,    objections    to 

form  of  questions,  §  2032. 
In  state,  who  may  take,  §  2031. 
Jurors,    on    deliberation,    may    not    take 

with  them,  §  612. 
Justice  of  peace  may  take,  §  179. 
Justice  of  supreme  court  may  take,  §  179. 
Justice's    court,    postponement    of    trial, 

testimony  may  be  taken  on,  §  876. 
Mode   of  taking,  §  2006. 
Notice,   may   be   taken   without,   on   de- 

f  aailt,  §  2023. 
Notice  of  taking,  waiver  by  default  and 

failure  to  appear,  §  2004. 
Notice,  upon  whom  only  need  be  served 

in  proceedings  to  determine   heirship, 

§  1664. 
Notice  where  party  defaults  or  fails  to 

appear,  §  2023. 
Out  of  state,  application  for,  notice  of, 

§§  2024,  20251/0. 
Out  of  state,  application  for,  who  may 

make,  §  2024. 
Out  of  state,  commission,  certificate  to, 

where  issued  by  justice,  §  2024. 
Out  of  state,  commission,  from  justice's 

court,  certificate,  §  2024. 
Out  of  state,  commission,  non-return  of, 

continuance     for,    showing    necessary, 

§2027. 
Out   of  state,   commission   to  take,   how 

issued,  §  2024. 
Out    of    state,    commission    to    take,    to 

whom  directed,  §  2024. 
Out   of   state,   commission,   to   whom  to 

issue,  §  2024. 
Out    of    state,    commissioner's    authority 

and  duty,  §  2020. 
Out  of  state,  continuance  for  failure  to 

return,   when   only  granted,  §  2027. 
Out    of    state,    either     party    may    use, 

§2027. 
Out  of  state,  in  action,  time  of  taking, 

§  2020. 
Out  of  state,  in  special  proceeding,  time 

of  taking,  §  2020. 
Out   of   state,  interrogatories,   attaching 

to  commission,  §  2025. 
Out  of   state,  interrogatories,   attaching 

to  the  notice,  §  2025. 
Out    of     state,     interrogatories,     direct, 

cross,  and  redirect,  §  2025. 
Out  of  state,  interrogatories,  settlement 

of,  §  2025. 


DEPOSITION.     (Continued.) 

Out     of    state,     interrogatories,    taking 

without,  §  2025. 

Out  of  state,  interrogatories  to  be  an- 
nexed, how  presented  and  settled, 
§  2025. 

Out  of  state,  notice  dispensed  with, 
where  summons  published  and  default 
entered,  when,  §  2029. 

Out  of  state,  oral  interrogatories,  ap- 
pearance and  interrogation  on  taking 
by,  §20251/0. 

Out  of  state,  oral  interrogatories,  com- 
mission to  take  on,  §  2025%. 

Out  of  state,  oral  interrogatories,  com- 
missioner's authority  and  duty,  §  2026. 

Out  of  state,  oral  interrogatories,  fees 
and  mileage,  where  party  fails  to  take, 
§  20251/0. 

Out  of  state,  oral  interrogatories,  notice 
of  taking,  §  2025 1/0. 

Out  of  state,  right  to  read,  §  2022. 

Out  of  state,  right  to  use  of,  §  2028. 

Out  of  state,  time  of  taking,  §  2020. 

Out  of  state,  to  be  used.  See  post,  this 
subject. 

Party,  deposition  of,  right  to  take, 
§2021. 

Perpetuating  testimony,  authority  of 
person  appointed  to  take  deposition, 
§  2085. 

Perpetuating  testimony,  deposition, 
effect  of, §  2089. 

Perptuating  testimony,  deposition,  read- 
ing of,  effect  of,  as  evidence,  §  2089. 

Perpetuating  testimony,  deposition,  read- 
ing of,  objections  that  may  be  urged, 
§  2088. 

Perpetuating  testimony,  deposition,  when 
may  be  produced  in  evidence,  §  2088. 

Perpetuating  testimony,  designating 
clerk  to  whom  deposition  to  be  re- 
turned, §  2084. 

Perpetuating  testimony,  interrogatories 
and  settlement  of,  §  2086. 

Perpetuating  testimony,  manner  of  tak- 
ing deposition,  §  2086. 

Perpetuating  testimony,  notice  of  and 
service  of,  §  20S4. 

Perpetuating  testimony,  order  and  peti- 
tion with  proof  of  service  to  be  filed, 
§  2086. 

Perpetuating  testimony,  order  for, 
§  2084. 

Perpetuating  testimony,  papers  prima 
facie  evidence  of  facts  showing  com- 
pliance with  statute,  §  2087. 

Perpetuating  testimony,  petition  for  or- 
der for,  what  to  allege,  §  2084. 

Perpetuating  testimony,  petition,  order, 
and  papers  filed  prima  facie  evidence, 
§  2087. 

Perpetuating  testimony,  petition  to  be 
verified. §  2084. 

Perpetuating  testimony,  testimony,  how 
perpetuated, §  20S3. 
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Perpetuating  testimonv,  testimony  of 
witness  may  be  perpetuated,  §  2083. 

Police  judge  may  take,  §  179. 

Postponement  of  trial,  deposition  of  wit- 
ness on,  admissible,  §  596. 

Postponement  of  trial  for  non-return  of, 
showing  required,  §  2027. 

Postponement  of  trial,  testimony  may  be 
taken  on,  §§  596,  876. 

Prisoner's,  when   taken,  §  1997. 

Production  of  deposition  in  evidence, 
§  2088. 

Question  and  answer,  are  taken  in  form 
of,  §  2002. 

Eeading  of,  excluding  if  taking  was  not 
fair,  §  2022. 

Eeading  of,  right  to  read,  §§  2021,  2022, 
2032. 

Reference  to  take,  in  proceeding  to  re- 
move  attorney,  §  298. 

Refusal  of  witness  to  subscribe  to,  pun- 
ishment of,  §  1991. 

Superior  judge  may  take,  §  179. 

Supreme  judge  may  take,  §  179. 

To  be  used  in  another  state,  how  taken, 
§§  2036-2038. 

To  be  used  in  another  state,  right  to 
take,  §  2035. 

To  be  used  in  another  state,  subpcena, 
when  issued,  §§  2036,  2037. 

To  be  used  in  another  state,  witness, 
how  procured  upon  commission,  §  2036. 

To  be  used  in  another  state,  witness, 
how  procured  where  no  commission, 
§  2037. 

When  may  be  used,  §§  2019,  2028,  2032. 

When  to  be  taken,  §  2019. 

Witnesses  to  will,  depositions  of,  §  1308. 

Witness'  testimony  may  be  taken  on 
postponement  of  trial,  §§  596,  876. 

Written  declarations  under  oath  to  be 
by,  in  what  cases,  §  2019. 

DEPUTY  CLERK.     See  Clerk. 

DEPUTY  SHERIFF.     See  Sheriff. 

DESCEISTT. 

Right  or  possession  not  affected  by  de- 
scent cast,  §  327. 

DESCRIPTION. 

Boundaries.     See  Boundaries. 

Real  property,  in  pleading,  §  455. 

Rules  for  construing  description  of  land, 

§  2077. 
Survey,  description  of  property  in  order 

for,  §  743. 

DESTROYED  RECORDS  AND  DOCU- 
MENTS. See  Burnt  or  Destroyed 
Records  or  Documents. 

DESTROYED  WILLS. 

Probate  of.    See  Wills,  XI. 

DETTNTTE. 

Limitation  of  action  of,  §  338. 


[References  are  to  Sections.] 

DEVISE.     See   Wills,  III. 


DIRECTOR. 

Limitation   of  action   against,  §  359. 

DISABILITY. 

Action  not  abated  by,  §  385. 

Infants.     See  Infancy. 

Insane  persons,  of.     See  Insane  Persons. 

Judgment  in  suit  to  quiet  title  conclu- 
sive notwithstanding,  §  750. 

Justice's,  proceedings  thereon,  §  922. 

Justice's,  reassignment  and  transfer  of 
action,  §  90. 

Married  women,  of.  See  Married 
Women. 

Presiding  justice's,  substitute,  §  85. 

Superior  judge's,  holding  court  by  an- 
other, §  160. 

Statute  of  limitations,  effect  on,  §  328. 
See  Limitation  of  Actions. 

DISBURSEMENTS.     See  Costs. 

DISCHARGE. 

Executor.  See  Executors  and  Adminis- 
trators, IV. 

Of  prisoner  confined  on  civil  process, 
§§  1143-1151.     See  Prisoner. 

DISCLAIMER, 

In  action  to  quiet  title,  costs  not  al- 
lowed, §  739. 

DISCONTINUANCE. 

Entering,  §  581. 

DISCOUNT. 

Of  claims  against  decedent's  estate^ 
§  1648. 

DISCRETION  OF  COURT. 

Costs  of  appeal,  when  in,  §  1027. 

Costs   on   postponement   of  trial   are  in, 

§  1029. 
Costs   in   proceedings   for   condemnation 

of  land  in,  §  1255. 
Evidence    on    collateral     questions     ad- 
mitted in, §  1868. 
Expenses  of  referees  in  partition,  §§  768, 

796. 
Form  of  administering  oath  in,  §  2095. 
Granting  stay  under  writ  of  review  in, 

§  1072. 
On  allowance  of  costs,  §  1025. 
Order  of  proof  in,  §  2042. 
Order  of  trial,  §  607. 
Ordering  issues  in   mandate  to  be  tried 

by  jury  in,  §  1090. 
To  order  reference  in  accusation  against 

attorney,  §  298. 
View   by   jury   of   premises,   allowed   in, 

§  1954. 

DISMISSAL.     See     Appeals,    VII;     Judg- 
ments. 
Consent  of  party,  dismissal  on,  §  581. 
Court    may    grant,    on    its    own    motion, 
when,  §§  581a,  583. 
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DISMISSAL.     (Continued.) 

Court  may  grant,  when,  §§  581,  581a. 
Either  party  may  take,  when,  §  594. 
Election     contest,    costs     on     dismissal, 

§^^-^-  ,      f       ssinx 

Election    contest,    grounds    tor,  SSiii', 

1122. 

How  made,  §  581.  , 

In  justice's  court,  §  890.  See  Justices 
Courts,  XI. 

Mechanic's  lien  law,  dismissal  of  pro- 
ceedings under  for  want  of  prosecu- 
tion, §  1190. 

Notice  of  motion,  §  583.  ^        ^ 

Of  action,  grounds  for,  §§  581,  581a,  o83. 

On  motion  of  party,  when  granted  §§  5S1, 
581a,  583. 

Plaintiff,  when  may  dismiss,  §  581. 

Provisional  remedy,  undertaking,  deliv- 
ery to  defendant,  and  action  on,  §  581. 

Security  for  costs,  for  failure  of  foreign 
corporation  to  give, §  1037. 

Summons,  failure  to  serve  and  return, 
§581a. 

Summons,  failure  to  serve  and  return, 
where  defendant  absent  or  conceals 
himself,  §  581a. 

To  be  entered  in  clerk's  register  when, 
§581. 

To  be  entered  on  minutes  of  court  when, 
§581.  ^  , 

Transfer  of  action,  dismissal  after  where 
fees  not  paid, §  581b. 

Transfer  of  action,  filing  transferred 
pleadings  anew  without  fee  after  dis- 
missal, §  581b. 

DISQUAIilFICATION.  See  Affinity;  Con- 
sanguinity. 

Appraisers,  who  disqualified  to  act  as, 
§  1444. 

Jurors,   of,  §  602. 

Justices  and  judges,  of,  §§  170,  833. 

Justices  and  judge,  change  of  place  of 
trial.     See  Place  of  Trial. 

Justices  or  judge,  waiver  of,  §  170.     ^ 

Of  judge  in  probate  proceedings,  §  14o0. 

Receiver,  of.     See  Receivers. 

Referees,  of,  §  641. 

DISSOLUTION.     See  Corporations. 

Of  savings  and  loan  association,  §  1234. 
Trust  companies.     See  Trust  Companies. 

DISTRIBUTION.     See    Estates   of    Dece- 
dents, XIV. 

DISTRICT  ATTORNEY. 

Duty  where  public  administrator  fails  to 
account,  §  1744. 

Nuisance,  city  attorney  and  district  at- 
torney have  concurrent  right  to  abate, 
§  731. 

Nuisance,  may  sue  to  abate,  §  731. 

Nuisance,  to  abate,  when  directed  by 
supervisors,  §  731. 


to  Sections.] 

DISTRICT  COURT. 

Transfer  of  books,  records,  and  actions 
to   superior   court,  §  79. 

DISTRICT  COURTS  OF  APPEAL. 

Applicant  for   admission   to  practice,   to 

examine,  §  276. 
Attorneys    admitted     to     supreme    court 

may  practice  in,  §  277. 
Examination  of  attorneys  by,  §  276. 
Who  entitled  to  practice  law  in,  §  277. 

DISTRICT  OF  COLUMBIA. 

Included  in  terms  "state"  and  "United 
States,"  §  17. 

DIVORCE. 

Adultery,  pleadings  to  be  served  on  co- 
respondent, §  1019. 

Adultery,  confession  of  adultery  will  not 
justify,  §  2079. 

Adulterv,  co-respondent  may  appear  and 
be  heard, §  1019. 

Adultery,  notice  how  given  co-respond- 
ent who  cannot  be  found,  §  1019. 

Complaint,  facts  required  to  be  stated, 
§426a. 

Interlocutory  decree  in,  appealable,  §  9C3. 

Interlocutory  decree  in,  time  to  appeal 
from,  §  940. 

Jurisdiction  of  proceedings  for,  §  76. 

Sitting  of   court,  private,  §  125, 

DOCKET. 

Entries  made  how',  §  672. 

Execution  may  issue  on,  of  predecessor, 

§916. 
Foreign  justice's,  copy,  evidence,  §§  1921, 

1922. 
How  kept,  §  672. 

Inspection,  open  for  public,  §  673. 
Is  what,  §  672. 

Judgment,  how  and  when  entered,  §  671. 
Justices   of   peace,   of,   §§  911-918.     See 

Justices'  Courts,  X. 
Eedemptioner  must  produce,  §  705. 
Satisfaction,  entering,  §  675. 
Transcript    of,    when     filed     in     another 

county,  judgment  becomes  lien  there, 

§674. 
What  to  contain,  §  672. 

DOCTORS.     See  Physicians. 

DOCUMENT. 

Burnt.  See  Burnt  or  Destroyed  Records 
or  Documents. 

Proving.     See  Evidence. 

Production  and  inspection  of.  See  In- 
spection of  Writings. 

DOMICILE.     See  Residence, 

DOUBLE  DAMAGES.     See  Damages. 

DRAINAGE  DISTRICT. 

Disqualification  of  judge  or  justice  in 
actions  in  relation  to  and  proceedings 
on,  §  170. 
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DEUGGIST. 

Exempt  from  jury  duty,  §  200. 

DYING  DECLAKATION. 

May  be  given  ia  evidence  when,  §  1870. 


E 

EARNINGS. 

Exemption  of,  §  690. 

RA-SEMENT. 

May  be  condemned  under  eminent  do- 
main, §  1239. 

EJECTMENT. 

Alienation  pending  suit  does  not  preju- 
dice, §  747. 
Costs   of   course,  when   allowed,  §§  1022, 

1024. 
Description    of    property    in    complaint, 

§4o5. 
Executor,  suit  by  or  against,  §  1582. 
Improvements  as  set-oflf,  §  741. 
Joinder  of  causes  of  action  with,  §  427. 
Measurement  of  shafts,  tunnels,  etc.,  on 

land,  §  742. 
Mining  claims,  evidence  of  custom  and 

usage,  §  748. 
Parties,  §§  380,  381. 
Parties   defendant,  unknown,   claims  of, 

how  determined,  §§  749-751. 
Parties   defendant,   who  may  be   joined 

as,  §  379. 
Re-entry    after,    a    contempt     of     court, 

§1210. 
Summons  to  unknown  defendants,  §§  750, 

751. 
Survey  of  land  in  dispute,  liability  for 

injury  done  by,  §  743. 
Survey  of  land,  order  for,  entry  under, 

§§  742,  743. 
Survey  of  land,  order  for,  what  to  con- 
tain and  how  served,  §  743. 
Survey    of    land,    order   may   issue    for, 

§742. 
Termination   of   plaintiff's   title  pending 

suit,  effect  of,  §  740. 
Unknown    claimants,    determining    title 

of,  §  751. 
Unknown  claimants,  summons  to,  §§  750, 

751. 
Verdict  in, §  625. 
Writ  of  possession,  §  380. 
Writ    of    possession    or    assistance.     See 

Assistance. 

ELECTIONS. 

Annulment,  effect  of,  §  1127. 

Attorney-general,  §  262. 

Clerk  of  supreme  court,  §  262. 

Contest,  adjournment  of  court,  power  as 
to,  §  112l'. 

Contest,  annulment  of  election,  office  be- 
comes vacant  when,  §  1127. 

Contest,  appeal,  effect  of  failure  to  take, 
where  election  annulled,  §  1127. 


ELECTIONS.      (Continued.) 

Contest,  appeal  from  judgment,  ag- 
grieved party  may  appeal,  §  1126. 

Contest,  appeal,  person  declared  elected 
entitled  to  office  pending,  §  1126. 

Contest,  appeal,  preference  of  hearing  in 
supreme  court,  §  57. 

Contest,  certificate  issued  to  one  not  de- 
clared elected  to  be  annulled,  §  1123. 

Contest,  certificate,  party  declared 
elected  entitled  to,  §  1123. 

Contest,  certificate  to  party  declared 
elected,  clerk  to  issue,  if  none  issued, 
§1123. 

Contest,  citation  to  respondent,  clerk  to 
issue  and  deliver  to  sheriff,  §  1119. 

Contest,  citation  to  respondent,  service 
of,  §  1119. 

Contest,  continuance  of,  power  as  to, 
§1121. 

Contest,  costs,  §§  1121,  1125. 

Contest,  costs,  where-  election  contests 
are  joined,  §  1125. 

Contest,  county  clerk  to  notify  court 
when  statements  filed,  §  1118. 

Contest,  court  may  declare  who  was 
elected, §  1123. 

Contest,  dismissal,  costs  on,  §  1125. 

Contest,  dismissal,  grounds  for,  §§  1117, 
1122,1125. 

Contest   grounds   for,  §  1111. 

Contest,  hearing,  proceedings  on,  §  1118. 

Contest,  illegal  votes,  list  of,  to  be  de- 
livered, §  1116. 

Contest,  judgment  of  court,  §§  1118,  1122. 

Contest,  office  becomes  vacant  when, 
§  1127. 

Contest,  powers  of  court,  §  1121. 

Contest,  proceedings  on,  §  1115. 

Contest,  rules  to  govern,  §  1122. 

Contest,  special  session  for  trial  of, 
§1118. 

Contest,  special  session,  time  for  hold- 
ing, §  1118. 

Contest,  statement  of  cause  based  on 
illegal  voting,  §  1116. 

Contest,  statement  of  cause  for,  affidavit, 
§1115. 

Contest,  statement  of  cause,  form  of,  not 
to  vitiate,  §  1117. 

Contest,  statement  of  cause,  what  to  con- 
tain, §  1115. 

Contest,  statement,  time  to  file,  §  1115. 

Contest,  statement  to  be  filed,  §  1115. 

Contest,  statement  to  be  verified,  §  1115. 

Contest,  tie  vote,  any  elector  may  con- 
test, §  1124. 

Contest,  tie  vote,  citation,  issuance  and 
service  of,  §  1124. 

Contest,  tie  vote,  proceedings  governing, 
§1124. 

Contest,  tie  vote,  statement,  what  to  al- 
lege, and  verification,  §  1124. 

Contest,  tie  vote,  time  to  file,  §  1124. 

Contest,  tie  vote,  who  to  be  declared 
elected,  §  1124. 
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ELECTIONS.     (Continued.) 

Contest,  time  and  place  of  meeting  of 
court,  §  1121. 

Contest,  time  of  trial  of,  §  1118. 

Contest,  time  to  file,  §  1115. 

Contest,  who  may,  §1111. 

Contest,  witnesses,  attendance  of,  how 
enforced, §  1120. 

Contest,  witnesses,  clerk  to  issue  sub- 
poenas for,  §  1120. 

Contest,  witnesses,  subpoenas,  how  served, 
§  1120. 

Coroners,  §  262. 

County   clerk,  §  262. 

Holiday,  day  on  which  election  is  held 
is,  §  10. 

Illegal  votes,  when  not  to  annul,  §  1114, 

Irregularity  and  misconduct  of  judges, 
when  not  to  annul,  §§  1112,  1113. 

Justices  of  peace  in  township,  time  of, 
§103. 

Preference  given  to  contested  election 
cases  on  appeal,  §  57. 

Public  officers,  of,  prescribed  by  Politi- 
cal Code,  §  262. 

Reporter  of  decisions  of  surpeme  court, 
§262. 

Sheriffs,  §  262. 

Superior  judges,  election  of,  §  65. 

{Supreme  judges,  election  of,  §  40. 

Vacant,  office  becomes,  where  election 
annulled  and  no  appeal  taken,  §  1127. 

Who  may  contest,  §  1111. 

ELECTRIC  COMPAJSriES. 

Eminent  domain,  right  of,  may  be  exer- 
cised in  behalf  of,  §  1238. 

ELECTRICITY. 

Provision  giving  lien  for,  repealed, 
§  1183a. 

ELISOR. 

Appointment     of,   in     foreclosure     suits. 

See  Foreclosure. 
Appointment    of,    to     execute     deed    on 

death  of  court  commissioner,  §  726. 
Compensation  of,  for  summoning  jurors, 

§228. 
Summoning    jurors    to    complete     panel, 

§§  226,  227. 
Summoning  jury  forthwith,  §  226. 
To  sell  encumbered  property,  §  726. 

EMBEZZLEMENT.  See  Estates  of  Dece- 
dents, V. 

Administrator  or  executor,  suspending, 
for,  §§1436,  1626. 

Arrest  for,  §  479. 

Arrest  in  justice's  court  in  case  of,  §  861. 

Executor,  by,  proceedings  on,  §§  1436, 
1437. 

Executor,  by,  suspension  of,  for,  §  1436. 

Public  administrator,  duty  of  in  case  of, 
§§  1733,  1734. 

Ward's  propertv,  examination  of  person 
suspected  of,'§  ISOO. 


[Beferences  are  to  Sections.] 

EMINENT  DOMAIN.     See  Irrigation. 
Abandonment  of  proceedings,  attorneys' 


fees  on, §  1255a. 

Abandonment  of  proceedings,  costs, 
what  allowed  on,  §  1255a. 

Abandonment  of  proceedings,  implied, 
what  constitutes,  §  1255a. 

Abandonment  of  proceedings,  judgment 
on, §  1255a. 

Abandonment  of  proceedings,  manner  of, 
§  1255a. 

Abandonment  of  proceedings,  right  of, 
§  1255a. 

Abandonment  of  proceedings,  time  of, 
§  1255a. 

Abandonment  of  proceedings,  what  con- 
stitutes, §  1255a. 

Abstract  company,  condemnation  of 
property  of,  §  1238. 

Action,  all  parcels  in  county  may  be  in- 
cluded at  option  of  plaintiff,  §  1244. 

Action  by  city  to  condemn  land  for  sew- 
erage, supervisors  mav  be  plaintiffs, 
§  1244. 

Action  bv  city  or  town,  supervisors  may 
be   plaintiffs,  §  1244. 

Actions,  change  of  place  of  trial,  code 
provisions   applying,  §  1243. 

Actions,  consolidation  or  separation  of, 
§  1244. 

Action,  how  commenced,  §  1243. 

Actions,  lis  pendens,  filing  of,  §  1243. 

Actions,  separate  proceedings  and  con- 
solidation of,  §  1244. 

Action,  where  to  be  brought,  generally, 
§  1243. 

Actions,  where  to  be  brought  when  city, 
county  or  municipal  water  district  a 
plaintiff,  §  1243. 

Actions,  where  to  be  brought  when  prop- 
erty  in   different   counties,  §  1243. 

Annulment  for  failure  to  pay  damages, 
§1252. 

Answer  may  show  what,  §  1246. 

Appeal  does  not  stay,  when,  §  1259. 

Appeal,  effect  of,  §  1257. 

Appeal,  possession  of  plaintiff  pending, 
§  1257. 

Appeal,  provisions  relating  to,  apply, 
§  1257. 

Cattle-guards  and  fences,  attorneys'  fees 
in  action  on  bond  for,  §  1251. 

Cattle-guards  and  fences,  bond  to  build, 
§  1251. 

Cattle-guards  and  fences,  cost  of,  §  124S. 

Cattle-guards  and  fences,  election  to 
build,  §  1251. 

Code  provisions  relating  to,  when  take 
effect,  §§  1258,  1259. 

Common  use,  court  may  regulate  mode 
of  enjoying, §  1247. 

Compensatior,  court  to  order  money  de- 
posited to  be  delivered  to  defendant, 
when,  §  1254. 

Compensntion,  defendant,  when  entitled 
to  demand,  §§  1247a,  1254. 
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KMHSTENT  domain.     (Continued.) 

Compensation,  deposit  in  court,  amount 
of,  and  duty  of  court,  §  125-i. 

Compensation,  deposit  in  court,  county 
clerk  liable  to  plaintiff  for  loss,  §  1234. 

Compensation,  deposit  in  court  is  at  risk 
of  plaintiff,  §  1254. 

Compensation,  deposit  in  court,  plaintiff 
to  make  loss  good,  §  1254. 

Compensation,  deposit  of  money  with 
state  treasurer,  and  his  duty,  §  1254. 

Compensation,  deposit  in  court.  See 
post.  Damages,  this  subject. 

Compensation,  payment  to  defendant  on 
abandonment   of   defenses,  §  1254. 

Compensation.  See  Damages,  post,  this 
title. 

Complaint  must  contain  what,  §  1244. 

Condemnation,  estates  and  rights  subject 
to,  §  1239. 

Condemnation,  facts  to  be  found  before, 
§1241. 

Conditions  that  must  appear  before 
taking,  §  1241. 

Conflicting  claims,  court  may  determine, 
§1241. 

Connections,  court  may  regulate  mode  of 
making,  §  1247. 

Consolidation  of  actions,  §  1244. 

Construction  of  code  provisions,  in  gen- 
eral, §§  1258,  1260,  1261,  1263. 

Costs,  §§  1254,  1255. 

Costs  of  improvements,  mode  of  appor- 
tioning and  collecting,  §  1238,  subd.  3. 

Courts,  powers  of  to  make  regulations 
and  in  determining  rights,  §  1247. 

Crossings  and  intersections,  how  made, 
§  1240. 

Crossings,  court  may  regulate  mode  of 
making,  §  1247. 

Curing  defective  title,  new  proceedings, 
§  1250. 

Damages,  assessment,  manner  of,  §  1248. 

Damages,  assessment  of,  rules  govern- 
ing, §  1248. 

Damages,  benefits  to  be  considered  in 
the  assessment,  §  1248. 

Damages,  compensation  on  removal  of 
railroads  from  rights  of  way  taken 
for  roads,  §  1248a. 

Damages,  court,  jury,  or  referee  to  as- 
sess, §  1248. 

Damages,  date  with  respect  to  which 
shall  be  assessed,  §  1249. 

Damages,  deposit  for,  in  court,  §§  1252, 
1254. 

Damages,  deposit  in  court,  duty  and  lia- 
bility of  county  clerk,  §  J 254. 

Damages,  deposit  in  court,  how  applied, 
§  1257. 

Damages,  deposit  in  court.  See  Compen- 
sation, ante,  this  subject. 

Damages,  duty  to  pay  out  moneys  depos- 
ited, §  1254. 

Damages,  each  source  of  damages  to  be 
assessed  separately, §  1248. 

Damages,  evidence  as  to,  §  1248. 


EMINENT  DOIMAIN.      (Continued.) 
Damages,  execution  for,  §  1252. 
Damages,  failure   to   pay,  annulment   of 

proceedings,  §  1252. 
Damages,    improvements    subsequent    to 

institution    of     action    not    included, 

§  1249. 
Damages     in     cases     involving     waters, 

§  1248. 
Damages,  interest  on,  §  1249. 

Damages,  interest  on  where  plaintiff  let 

into  possession,  §  1249. 
Damages,  measure  of,  §§  1248,   1249. 
Damages,    money   deposited   applied    on, 

§  1257. 
Damages,   ordering   money   deposited   in 

court  to  be  paid  defendant,  §  1254. 
Damages,   payment   as  an   abandonment 

of  defenses,  §  1254. 
Damages,  payment  of,  effect  of,  §  1254. 
Damages,  payment  of,  time  for,  §§  1251, 

1254. 
Damages,    proceedings    where    property 

encumbered,  §  1248. 
Damages,    rules    governing    assessment, 

§  1248. 
Damages,   to   whom   to   be  paid,  §§  1252, 

1254. 
Damages    not   to    include    improvements 

made  subsequently  to  summons,  §  1249. 
Damages,  time  at  which  assessed,  §  1249. 
Damages,  time  of  payment  of  generally, 

§1251. 
Damages,  time  of  payment,  where  state 

or      public      corporation     is     plaintiff, 

§1251. 
Damages  to  be  assessed  for  each  source 

of   injury  separately,  §  1248. 
Defective  title,  new  proceedings  to  cure, 

§  1250. 
Defenses,   payment   as  abandonment   of, 

§  1254. 
Defense  against,  who  may  make,  §  1246. 
Defined,  §  1237. 

Easement  may  be  condemned,  §  1239. 
Entrv    on    land    to    survey    and    locate, 

§  1242. 
Entry,    right     of,    may     be     condemned, 

§  1239. 
Estates  subject  to  condemnation,  §  1239. 
Execution  to  recover  damages,  §  1252. 
Facts   that   must   appear   before   taking, 

§1241. 
Fee-simple  may  be  condemned  for  what, 

§  1239. 
Fences   and   cattle-guards,  §§  1248,   1251, 

1257. 
For   what     purposes    may   be   exercised, 

§  1238. 
Francliise  may  be  condemned,  §  1240. 
Highways,  condemnation  for,  city,  county 

or   state   may   elect    to    build   fences, 

§  1251. 
Iligluvays,  deposit  of  money  on  election 

by  city,  county  or  state  to  build  fences 

and   disposition  of,  §  ]251. 
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EMINENT  DOBIAIN.     (Continued.) 

Improvements  made  subsequently  to 
summons,  no  compensation  for,  §  1249. 

Jurisdiction  of  action  for,  §  1243. 

Lis  pendens,  filing  of,  §  1243. 

Location  of  property  and  survey,  right 
of,  §  1242. 

Location  of  property,  manner  of,  §  1242. 

May  be  exercised  in  behalf  of  what  uses, 
§  1238. 

Municipality's  land  may  be  condemned, 
§  1240. 

Necessity  for  taking  to  appear,  §  1241. 

New  proceedings  to  cure  defective  title, 
§  1250. 

New  trial,  costs,  defendant  to  bear,  when 
he  recovers  less,  §  1254. 

New  trial  does  not  stay,  when,  §  1259. 

New  trial,  effect  of  motion,  §  1257. 

New  trial,  possession  of  plaintiff  pend- 
ing, §  1257. 

New  trial,  provisions  relating  to,  apply, 
§1257. 

Occupation,  right  of,  may  be  condemned, 
§  1239. 

Order  of  condemnation,  filing,  §  1253. 

Order  of  condemnation,  what  to  con- 
tain, §  1253. 

Order  of  condemnation,  when  made, 
§  1253. 

Parties,  §  1244. 

Paj'ment.  See  ante.  Compensation,  Dam- 
ages, this  title. 

Pending  litigation  not  affected  by 
amendment  of  statute,  §  1249. 

Pending  proceedings  not  affected  by 
code,  §  12C1. 

Pleading,  rules  of,  governing,  §  1262. 

Possession,  plaintiff  may  be  authorized 
to  take,  when,  §  1254. 

Possession,  putting  plaintiff  in,  on  pay- 
ment or  giviug  bond,  pending  new 
trial   or   appeal,  §  1257. 

Power  of  court  to  determine  conflicting 
claims,  §  1247. 

Practice,  rules  of,  governing,  §§  1256, 
1262. 

Preference  of,  in  trial,  over  other  pro- 
ceedings, §  12G4. 

Private   property,  defined, §  1240. 

Private  property,  what  included  under, 
§  1240. 

Proceedings  to  condemn,  what  facts 
must  be  shown,  §  1241. 

Property  devoted  to  public  use,  con- 
demnation of,  §  1240. 

Property  devoted  to  public  use,  what 
must  be  shown  before  condemnation 
of,  §  1241. 

Property  subject  to, §§  1240,  1241,  subd. 
3. 

Property  vests  in  plaintiff  when,  §  1253. 

Public  property,  right  to  condemn, 
§  1240. 

Public  uses,  what  arc,  §  1238. 


EMINENT  DOMAIN.     (Continued.) 

Public    use,    resolution    or    ordinance    of 

supervisors     as    to    conclusiveness    of, 

§  1241. 
Public    use,    what    are    more    necessary 

public   uses,  §§  1240,   1241. 
Purposes  for  which  right  may  be  exer- 
cised, §  1238. 
Eailroad  commission,  jurisdiction  to  fix 

compensation   not   affected  by   provis- 
ions    relating     to     eminent     domain, 

§  1243. 
Eailroad  crossings  and  connections,  how 

made,  §  1247. 
Eailroad      crossings      and      connections, 

power  of  court  as  to,  §  1247. 
Eailroads,  condemnation  proceedings  by, 

cost     of     fences     and     cattle-guards, 

§  1248a. 
Eailroads,  proceedings  by,  bond  to  build 

fences     and     cattle-guards,    attorneys' 

fees  recoverable  in  actions  on, §  1251. 
Eailroads,  proceedings  by,  bond  to  build 

fences     and    cattle-guards,   giving  of, 

§1251. 
Eailroads,     proceedings     by,     crossings, 

bond   to   pay   cost   of,   attorney's   fees 

recoverable  in  action  on,  §  1251. 
Eailroads,  proceedings  by,  crossings,  de- 
termination  of   number  and   necessity 

of,  §  1248. 
Eailroads,     proceedings     by,     crossings, 

election  to  build,  §  1251. 
Eailroads,     proceedings     by,     crossings, 

bond   to  pay  cost   of,  §  1251. 
Eailroads,     proceedings     by,     crossings, 

ascertaining  cost   of  construction  and 

maintenance,  §  1248. 
Eailroads,  proceedings  by,  may  elect  to 

build  fences  and  cattle-guards,  §  1251. 
Eailroads,    removal    and    relocation   of, 

complaint,  §  1248a. 
Eailroads,    removal    and    relocation   of, 

damages,    assessment    of,  §  1248a. 
Eailroads,   removal   from   rights   of  way 

taken    for    highway,    boulevard,    etc., 

and   relocation   of,  §  124Sa. 
Eailroads,   removal   from   rights   of  way 

taken  for  roads,  §  124Sa. 
Eeference    in,    provisions    as    to    do    not 

affect  jurisdiction  of  railroad  commis- 
sion, §  640. 
Eeference  in,  residence  of  referees  where 

public  body  is  plaintiff,  §  640. 
Eemoval   or   relocation   of   structures   or 

improvements,     court     may     regulate, 

§  1247a. 
Eespective  rights,  court  may  determine, 

§  1247. 
Eight  of  way  may  be  condemned,  §  1240. 
Eight  of  way,  subjecting  to  common  use, 

§  1240. 
Eight  to  take  earth,  gravel,  trees,  etc., 

may   be   condemned,  §  1239. 
Eights  subject  to  condemnation,  §  1239. 
Eules    of    pleading    governing,  §§  1256, 

1262. 
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EMINENT  DOMAIN.      (Continued.) 

Rules  of  practice  governing,  §§  1256, 
1262. 

State  land,  condemnation  proceedings, 
how  maintained  and  conducted,  §  1240. 

State  land,  condemning,  service  of  sum- 
mons and  complaint,  §  1240. 

State  lands  may  be  condemned,  §  1240. 

State,  proceedings  to  condemn  land  be- 
longing to,  authorized,  §  1240,  subd.  8. 

State,  proceedings  to  condemn  land  be- 
longing to,  how  maintained  and  con- 
ducted, §  1240,   subd.   8. 

State  treasurer,  duty  to  pay  out  moneys 
deposited,  §  1254. 

Statute  concerning,  construction  of,  in 
general,  §§  1258,  1260,  1263. 

Statute  does  not  affect  right  of  city  to 
take  property  for  street,  §  1263. 

Statute  takes  effect  when,  §§  1258,  1259. 

Street,  statute  does  not  affect  right  of 
city  to  take  land  for,  §  1263. 

Submerged  lands  belonging  to  state, 
condemnation   of,  §  1240. 

Summons,  issuance,  form,  and  contents, 
§  1244. 

Summons,   service   of,  §§  1240,   1245. 

Superior  court  of  county  has  jurisdiction 
of   proceedings,  §  1243. 

Survey  and  location  of  land,  §  1242. 

Time  when  statute  takes  effect,  §§  1258, 
1259. 

Title,  defective,  new  proceedings,  §  1250. 

Title  to  property,  when  vests,  §  1253. 

United  States,  proceedings  to  condemn 
property  of  authorized,  §  1240,  subd.  9. 

United  States,  proceedings  to  condemn 
property  of,  how  maintained  and  con- 
ducted, §  1240,  subd.  9. 

Uses,  public,  for  which  may  be  exer- 
cised, §  1238. 

Use  must  be  public,  §  1241. 

Vesting  of  title,  §  1253. 

"What  facts  to  appear  before  taking, 
§  1241, 

What  property  may  be  taken  under, 
§  1240. 

When  may  be  exercised,  §  1238. 

Who   may   defend   against,  §  1246. 

EMPLOYMENT.     See    Master    and    Ser- 
vant. 

ENGINEEE. 

Exempt  from  jury  duty,  §  200. 

ENGLISH  LANGUAGE. 

Judicial  notice  as  to,  §  1875. 
Proceedings  in   court   to   be  in   English, 
§  185. 

ENTRY. 

Copies  of,  in  course  of  business,  as  evi- 
dence, §  1947. 

Decedent,  by,  as  evidence,  §  1946. 

•Judgment,  entry  of.     See  Judgments. 

Made  by  officer  or  board,  or  under  di- 
rection of,  as  evidence,  §  1926. 


ENTRY.     (Continued.) 

Eeal     estate,    on,    limitation    of     action, 

§§320,   328. 
Eight      of,     subject      to    condemnation, 

§  1239. 
Verdict,  of,  §§  625,  628. 

EQUITY. 

Adverse     claim,    action     to     determine, 

§  1050. 
Quieting  title.     See  Quieting  Title. 

ERROR. 

In  law,  as  ground  for  new  trial,  §  657. 
Injury  not  presumed  from,  §  473. 
Not    affecting   substantial   rights,    disre- 
garded, §  475. 
Not  presumed  prejudicial,  §  475. 

ESCAPE. 

Assisting,  a  contempt,  §  1209. 
Liability  of  sheriff,  §  501. 
Limitation  of  action  for,  §§  339,  340. 

ESCHEATED  ESTATES. 

Action  for,  commenced  by  filing  petition, 
§  1269. 

Action  for,  duty  of  attorney-general  to 
bring,  §  1269. 

Action  for,  hearing  of,  §  1269. 

Action  for,  order  to  show  cause,  filing 
of,  §  1269. 

Action  for,  order  to  show  cause,  issu- 
ance and  contents  of,  §  1269. 

Action  for,  order  to  show  cause,  publi- 
cation of,  §  1269. 

Action  for,  order  to  show  cause,  service 
of  on  attorneys  if  administration  in- 
stituted, §  1269. 

Action  for,  petition,  contents  of,  §  1269. 

Action  for,  petition  in  regarded  as  in- 
formation, §  1269. 

Action  for,  time  for  interested  parties 
to   appear,  §  1269. 

Action  for,  time  to  bring,  §  1269. 

Action  for  to  be  brought  in  Sacramento 
county,  §  1269. 

Answer,  §  1271. 

Appearance,  who  may  make,  §  1271. 

Attorney-general  may  apply  for  order 
directing  deposit  in  state  treasury  of 
moneys  and  effects  payable  to  state, 
§  1269a. 

Attorney-general,  right  to  commence  ac- 
tion to  determine  rights  of  state, 
§  1269a. 

Attorney-general,  right  to  intervene  in 
pending  action  to  determine  rights  of 
state,  §  1269a. 

Banks,  unclaimed  deposits  in,  proceed- 
ings by  attorney-general  to  escheat 
to  state,  §  1273. 

Claim  to,  answer  of  attorney-general, 
§  1272. 

Claim  to,  hearing  and  trial,  §  1272. 

Claim  to,   interest  and  costs,  §  1272. 

Claim  to,  judgment,  what  to  order,  when 
in  favor  of  plaintiff,  §  1272. 
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ESCHEATED  ESTATES.     (Continued.) 

Claim  to,  limitation  of  time  to  make, 
§1272. 

Claim  to,  limitation  of  action,  suspen- 
sion of,  in  case  of  disability,  §  1272. 

Claim  to,  petition,  service  of  on  attor- 
ney-general,  time   for,  §  1272. 

Claim  to,  petition,  what  to  state,  §  1272. 

Claim  to,  petition,  where  filed,  §  1272. 

Claim  to,  time  to  make,  §  1272. 

Claim  to,  to  be  verified,  §  1272. 

Claim  to,  who  may  make,  §  1272. 

Costs,  §§1271,  1272. 

Decedent's  estate,  claim  against  escheats, 
when,  §  1514. 

Decedent's  estate,  of.  See  Estates  of 
Decedents,   XV. 

Default,    proceedings    on,  §  1271. 

Deposits,  unclaimed,  escheat  to  state, 
§  1273. 

Distribution  of  estate  to  state  if  persons 
claiming  estate  not  entitled  to  suc- 
ceed, §  1269. 

Distribution  of  estate  to  state  if  persons 
entitled  to  succeed  fail  to  appear, 
§  1269. 

Issue  of  fact,  how  tried,  §  1271. 

Judgment  rendered  in  favor  of  state 
with  costs  when,  §  1271. 

Judgment,  where  no  appearance  or  an- 
swer, §  1271. 

Limitations  of  actions  on  claim  to, 
§  1272. 

Money  deposited  with  treasurer  to  pay 
claim  against  estate  escheats  when, 
§  1514. 

Moneys  in  hands  of  public  administrator, 
§  1737. 

Parties,  §  1271. 

Pleadings,  §  1271. 

Proceedings  to  recover  property,  judg- 
ment, how  satisfied,  §  1272. 

Eeceiver,  appointment  of,  and  notice  of, 
§  1270. 

Sale  of,  confirming,  §  1271. 

Sale  of,  costs  and  attorneys'  fees,  §  1271. 

Sale  of,  disposition  of  proceeds,  §  1271. 

Sale  of,  increased  bid,  §  1271. 

Sale  of,  manner  of,  §  1271. 

Sale  of,  notice  and  time  of,  §  1271. 

Sale  of,  order  for,  when  made,  §  1271. 

Sale  of,  report  of,  §  1271. 

Sale  of,  sheriff's  deed,  §  1271. 

Sale  of,  title  of  purchaser,  §1271. 
Sale  of,  vacating,  and  ordering  new  sale, 
§  1271. 

■Sale  of,  vesting  of  title,  §  1271. 

Trial  of  issues,  §  1271. 

ESTABLISHMENT  OF  TITLE. 

By  Mi'Enerney  Act.  See  Appendix,  tit. 
"Burnt  or  Destroyed  Records  or  Docu- 
ments." 

ESTATE. 

Escheated, §§  1269-1272.  See  Escheated 
Estate. 


ESTATE.      (Continued.) 

Estates  for  life.     See  Life  Estates. 
Estate  for  years.    See  Tenant  for  Years. 

ESTATE  FOR  LIFE.     See  Life  Estates. 

ESTATE   FOR  YEARS.     See   Tenant   for 
Years. 

ESTATE  IN  COMMON.     See  Co-tenants; 
Partition. 
Partition    and    distribution    of,  §§  1675, 
1676.     See  Estates  of  Decedents,  XIV, 
3. 

ESTATES  OF  DECEDENTS.     See  Execu- 
tors     and      Administrators;      Probate 
Court;  Public  Administrator. 
I.  Jurisdiction  over;    disqualification 
of  judge. 

II.  Proceedings  in  estate  under  fifteen 
hundred  dollars.  Collection  of 
deposit  in  bank. 

m.  Inventory  and  appraisement. 

IV.  Heirship,   suit   to   adjudge;    attor- 
neys for  absent  or  minor  heirs. 
V.  Embezzlement    of;     surrender     of 
papers   or    property;     possession 
and  management  of  estate. 

VI.  Family  allowance. 
VII.  Homestead. 

1.  Selected  prior  to  death. 

2.  Probate  homestead. 

Vm.  Death  after  action  brought  or  exe- 
cution levied. 
IX.  Death       pending     administration, 

proceedings  on. 
X.  Debts  of  and  claims  against;   no- 
tice to  creditors. 

1.  Claims  against. 

2.  Debts  of;     order  of    pajntnent; 

preference. 

3.  Notice  to  creditors. 

4.  Contracts  of  decedent  for  pur- 

chase or  sale  of  property. 
XI.  Lease  of. 
XII.  Mortgage  of. 

XIII.  Sales  of. 

1.  Generally. 

2.  Of  personalty. 

3.  Of  realty  other  than  mines. 

4.  Of  mines. 

5.  Under  power  in  will. 

XIV.  Distribution. 

1.  Partial. 

2.  Final. 

3.  Distribution  and  partition. 

4.  Estates  of  absentees. 

XV.  Estates  of  nonresidents  or  absen- 
tees, proceedings  regarding;  es- 
cheat. 

XVI.  Time  for  settlement  of.  and  exten- 
sion of;  reopening  estate;  prop- 
erty subsequently  discovered. 
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ESTATES  OF  DECEDEJTTS.   (Continued.) 
XVII.  Costs  and  expenses  of  administra- 
tion;    attorneys    for    absent    or 
minor  heirs. 
XVIII.  New  trial  and  appeals. 
XIX.  Requests    for    information   as   to 
administration. 

I.  Jurisdiction    over;    disqualification    of 

judge. 

Disqualified  to  grant  letters,  in  whit 
cases,  §  1430. 

Disqualified,  transfer  because  judge, 
§§  1431,  1432. 

Disqualification,  clerk  to  transmit  certi- 
fied copy  of  order  and  papers,  §  1431. 

Disqualification  of  judge,  transfer  not 
recessary  when  judge  of  adjoining 
county  attends,  §  1431. 

Disqualification  of  judge,  transfer  of 
proceedings  does  not  affect  right  to 
letters,  §  1432. 

Disqualification  of  judge,  transfer  of 
proceedings,  power  of  judge,  §  1431. 

Disqualification  of  judge,  transfer  of 
proceedings,  powers  of  judge  on  re- 
transfer,  §  1433. 

Disqualification  of  judge,  transfer  of 
proceedings,  when  proceedings  to  be 
returned, §  1433. 

Disqualification  of  judge,  retransfer  of 
proceedings,  when  new  judge  acts, 
§  1432. 

Disqualification,  proceedings  to  be  trans- 
ferred to   adjoining  county,  §  1431. 

Jurisdiction  decided  by  first  application 
when,  §§  1294,  1295. 

Jurisdiction,  wills  to  be  proved  in  what 
county,  §  1294. 

Non-resident,  jurisdiction  decided  by 
first  application,  §§  1294,  1295. 

Probate  of  wills.     See  Wills,  VII, 

II.  Proceedin?rs  in  estates  under  fifteen 
hundred  dollars.  Collection  of  de- 
posit in  bank. 

Administration  when  estate  does  not 
exceed  fifteen  hundred  dollars,  §  1469. 

Collection  of  deposit  in  bank  under  five 
hundred  dollars,  §  1454. 

Collcrtion  of  deposit  in  bank  under  five 
hundred   dollars,   procedure,  §  1454. 

Deposit  in  bank  by  insane  or  incom- 
petent person,  procedure  for  collection 
by  guardian  or  surviving  heirs,  §  1454. 

Deposit  in  bank  of  insane  person,  right 
of  guardian  or  surviving  heir  to  col- 
lect without  administration,  §  1451. 

Deposit  in  bank  under  one  thousand  dol- 
lars, procedure  for  collection  by  sur- 
viving heirs,  §  1454. 

Deposit  in  bank  under  one  thousand  dol- 
lars, right  of  surviving  heirs  to  col- 
lect  without   administration,  §  1454. 

One  appraiser  only  need  be  appointed, 
§  1444. 


ESTATES  OF  DECEDENTS.  II.  Pro- 
ceedings in  estates  under  fifteen  hun- 
dred dollars.     Collection  of  deposit  in 

bank.     (Continued.) 

Proceedings  on  setting  apart  estate  un- 
der fifteen  hundred  dollars,  §  1469. 

Setting  apart   estate  under,  §  1469. 

Summary  administration  of  estates  un- 
der fifteen  hundred  dollars,  procedure, 
§  1469. 

m.    Inventory  and  appraisement. 

Appraisement,  §§  1444,  1445. 
Appraisement,  after-discovered  property, 

§  1451. 
Appraisement,  after-discovered  property, 

how  enforced,  §  1451. 
Appraisement,  after-discovered  property, 

time  to  return,  §  1451. 
Appraisement,    homestead,    duty    of    ap- 
praisers.    See  post,  VII,  1. 
Appraisement,  homestead  to  be  included, 

§  1443. 
Appraisement,  manner  of,  §  1445. 
Appraisement,  none  if  estate  consists  of 

moneys,  §  1446. 
Appraisement      of      partner's      interest. 

§§1445,1585. 
Appraisemeut,      reappraisement      where 

value  too  high,  §  1550. 
Appraisement,  time  to  return,  §  1443. 

Appraisement,  when  part  of  estate  in 
another  county,  §  1444. 

Appraisers,  appointment  and  compensa- 
tion of,  §  1444. 

Appraisers,   compensation  of,  §  1444. 

Appraisers,  appointment  of  for  property 
in  another  county,  §  1444. 

Appraisers,  duties  of,  §  1445. 

Appraisers,  inheritance  tax  appraiser 
may  be  appointed  sole  appraiser, 
§  1444. 

Appraisers,  inheritance  tax  appraiser, 
one  to  be,  §  1444. 

Appraisers,  majority  may  act,  §§  1444, 
1477. 

Appraisers  may  be  appointed  at  cham- 
bers, §  166. 

Appraisers,  number  of,  §  1444. 

Appraisers,  oath  of,  §§  1445,  1449. 

Appraisers,  one  only  need  be  appointed 
in  estates  under  fifteen  hundred  dol- 
lars, §  1444. 

Appraisers,  to  file  account  of  services 
and  disbursements  with  inventory, 
§  1444. 

Appraisers,  who  disqualified  to  act  as, 
§1444. 

Inventory,  after-acquired  property,  time 
to  return, §  1451. 

Inventorv,  after-discovered  property, 
§  1451." 

Inventory,  after-discovered  ■  property, 
how  enforced,  §  1451. 

Inventorv,  executor,  claim  against,  to  be 
included   in,  §§  1447,   1448. 
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ESTATES  OF  DECEDENTS,  HI.  Inven- 
tory and  appraisement.     (Contiuued.) 

Inventory,  homestead  to  be  included, 
§  1443. 

Inventory,  how  made,  §  1445. 

Inventory,  liability  for  failure  to  return, 
§  1450. 

Inventory  may  be  received  at  chambers, 
§166. 

Inventory,  oath  to,  §  1449. 

Inventory  of  partner's  interest,  §§  1440, 
1585. 

Inventory,  revoking  letters  for  failure  to 
return, §  1450. 

Inventory,  time  to  return,  §§  1443,  1450. 

Inventory  to  account  for  moneys,  §  1446. 

Inventory  to  be  returned,  including 
homestead,  §  1443. 

Inventory  to  be  signed  by  appraisers, 
§  1449. 

Inventory  to  contain  what,  §  1445. 

Inventory  to  show  community  and  sepa- 
rate property, §  1445. 

Inventory  where  a  debtor  named  as  ex- 
ecutor, §  1447. 

Inventory  where  estate  consists  of  mon- 
eys, §  1446. 

IV.     Heirship,  suit  to  adjudge. 

Answers,  what  to  contain,  and  service  of, 

§  1664. 
Appearance  on,  §  1664. 
Complaint    by    parties    appearing,    filing 

and  service  of,  §  1664. 
Costs  of,  §  1664. 

Decree,    conclusiveness    of,  §  1664. 
Decree  in,  what  to   adjudge,  §  1664. 
Default,   entry    of,  §  1664. 
Defendants  in,  who  are,  §  1664. 
Depositions  in,  §  1664. 
Determining   heirship   on   final    distribu- 
tion, §  1664. 
Evidence  in,  §  1664. 
Facts   constituting  claim,   setting  forth, 

§ 1G64. 
Issues,  how  tried,  §  1664. 
Jurisdiction  attaches  when,  §  1664. 
New  trial  and  appeal  in,  §  1664. 
Notice,  proof  of,  §  1664. 
Notice  to  parties  interested,  §  1664, 
Order  to  show  cause,  §  1664. 
Petition,  contents  of,  §  1664. 
Petition  to  adjudge  heirship,  time  to  file, 

§  1664. 
Plaintiffs  in,  who  arc,  §  1664. 
Proceedings,  code  provisions  governing, 

§  1664. 
Public    land,    proceeding    to     determine 

heirs  of  applicant  dying  before  patent 

issued,  §  1724. 
Time  to  plead  to   complaint,  §  1664. 

V,     Embezzlement  of;  surrender  of  papers 
or  property;   possession  and  manage- 
ment of  estate. 
Actions    by    and    against    estates.     See 
Executors  and  Administrators,  VII, 
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ESTATES  OF  DECEDENTS.  V.  Embez- 
zlement of;  surrender  of  papers  or 
property;  possession  and  management 
of   estate.     (Continued.) 

Citation  to  person  intrusted  with  prop- 
erty of,  to  account,  §  1461. 

Citation  of  person  suspected  of  having 
writings  or  papers  belonging  to  de- 
ceased, §  1459. 

Disclosures  may  be  compelled  by  impris- 
onment, §  1460. 

Embezzlement,  before  grant  of  letters, 
liability  for,  §  1458. 

Embezzlement,  citation,  hearing  on,  in- 
terrogatories and  answers  to  be  in 
writing,  §  1460, 

Embezzlement,  citation  to  person  sus- 
pected, §  1459. 

Embezzlement,  citation  to  suspected  per- 
son, penalty  for  refusing  to  obey, 
§  1460. 

Embezzlement,  citation  where  person 
lives  out  of  county,  §  1459. 

Embezzlement,  double  damages  for, 
§  1460, 

Embezzlement,  examination  of  person 
suspected, §§  1459,  1460. 

Embezzlement,  expenses  of  person  cited 
on  suspicion  of,  §  1459. 

Embezzlement,  hearing  and  proceedings 
on,  §  1460. 

Embezzlement,  punishment  for,  §§  1458, 
1460. 

Fraudulent  conve^-ance  by  decedent,  re- 
covery of  property  by  executor, 
§§  1589-1591, 

Investment  of  funds  pending  settlement 
of  estate,  §  1592. 

Papers,  concealing,  citation  of  person 
suspected,  hearing  and  proceedings  on, 
§  1460. 

Papers  respecting,  concealed,  how  ob- 
tained, §§  1459,  1460. 

Persons  intrusted  with  estate  may  be 
cited  to  account,  §  1461. 

Possession,  executor  or  administrator, 
right  of,  to,  §  1452. 

Possession,  heirs  or  devisees  may  join 
with   executor  in   suit   for,  §  1452. 

Possession,  heirs  or  devisees  may  sue  for, 
§  1452. 

Possession  of  real  estate,  when  to  be 
delivered  to  heirs  or  devisees,  §  1453. 

Possession,  recovery  of,  by  executor  or 
administrator,  §  1452. 

Possession,  right  of  executor  to.  See 
Executors   and  Administrators,  V, 

VI,     Family  allowance. 
All  property  of  estate  chargeable  with, 

§i5i(;. 

Appeahiltility  of  order  relating  to,  §  963. 
Apportionment   of,   between   widow   and 

children,  §  1468. 
Costs  on  awarding  or  denying,  §  1786. 
Date.«  from  death  in  discretion  of  court, 

§  14C7. 
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ESTATES  OF  DECEDENTS.     VI.  Family 

allowance.     (Continued.) 
Devises   and  legacies,   liability  for,   and 

contribution  between,  §§  1563,   1564. 
Duration  of,  §  1466. 
Exempt  property,  all  may  be   set  aside 

for,  §  1465. 
Exempt   property,   notice   of   petition  to 

set  aside  for,  §  1465a. 
Exempt  property,  petition  to  set  aside, 

hearing  of,  S  1465a. 
Extra  or  additional,  §  1466. 
Fifteen    hundred    dollars,  estate  under, 

§  1469. 
Homestead,  §§  1464-1468.    See  post,  VII, 

2. 
In  general,  §  1464.  - 
Homestead,  possession  of,  §  1464. 
Preference  of, §  1467. 
Provision  in  will  for,  §§  1560,  1562. 
Reasonable  provision  for  support,  widow 

or  minor  children  entitled  to,  §  1464. 
Setting  apart  exempt  property,  proceed- 
ings for,  §  1465. 
Setting  apart  of  exempt  property,  time 

of,  §  1465. 
Wearing  apparel,  furniture,  etc.,  §  1464. 
When  to  be  paid,  §  1646. 
Widow    and     children     may    remain    in 

home,  §  1464. 
Widow  with   income,  property  to  go  to 

children,  §  1470. 

VII.     Homestead. 
1.  Selected  prior  to  death. 

Appealability  of  order  relating  to,  §  963. 

Appraisement,  homestead  to  be  included, 
§  1443. 

Appraisement  over  five  thousand  dollars 
duty  of  appraisers,  §  1476. 

Appraisement  over  five  thousand  dollars, 
setting  apart  dwelling,  §  1476. 

Appraisement,  proceedings  where  valua- 
tion over  five  thousand  dollars,  §  1476. 

Appraisement,  setting  apart  portion 
where  over  five  thousand  dollars, 
§  1476. 

Appraisers,  majority  and  minority  re- 
ports,  which   confirmed,  §  1477. 

Appraisers,  majority  of,  may  report, 
§  1477. 

Appraisers,  minority  report  of,  §  1477. 

Appraisers,  proceeding  where  do  not 
agree,  §  1477. 

Appraisers'  report,  action  on,  §§  1477, 
1478. 

Appraisers'  report,  confirmation  or  re- 
jection, §§  1477,  1478. 

Appraisers'  report,  day  to  be  set  for 
confirmation   or  rejection,  §  1478. 

Appraisers'  report,  dissenting  report  may 
be  filed,  §  1477. 

Appraisers'  report,  hearing,  §  1477. 

Appraisers'  report,  objections   to,  §  1478. 

Appraisers'  report,  where  property  can- 
not be  divided, §  1476. 
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ESTATES  OF  DECEDENTS.     VH.  Home- 
stead.    1.  Sjlected     prior     to     death. 

(Continued.) 

Appraisers'  report,  rejection  of,  §  1477. 

Appraisers'  report,  rejection  of,  new  ap- 
praisers, apportionment  of  duties,  etc., 
§  1478. 

Appraisers'  report,  what  to  state,  §  1477. 

Appraisers,  when  to  carve  out  of  origi- 
nal, §  1476. 

Certified  copies  of  final  order  to  be  re- 
corded, §  1486. 

Certified  copy  of  order  relating  to,  to 
be  recorded,  §  1486. 

Costs  of  homestead,  proceedings  charge- 
able to  estate,  §  1485. 

Debts,  not  liable  for,  §  1474. 

Decree  terminating,  §  1723. 

Disposition  of,  on  death  of  spouse,  §  1723. 

Family  allowance,  §§  1464-1468.  See 
ante,  VI. 

Inventory,  homestead  to  be  included, 
§  1443. 

Liability  for   debts,  §  1474. 

Liens  and  encumbrances  on,  how  dis^ 
charged,  §  1475. 

Liens  and  encumbrances  on,  to  be  pre- 
sented  and  allowed,  §  1475. 

Power  to  assign  to  family  of  deceased, 
§  1474. 

Eight  of  survivor  to,  §  1474. 

Rights  of  those  acquiring  interests  of 
successors   to  homesteads,  §  1485. 

Sale  of,  distribution  of  proceeds,  when 
not  susceptible  of  division,  §  1476. 

Sale  of,  when  not  susceptible  of  division, 
§  1476. 

Selected  during  coverture,  in  whom 
vests,  §  1474. 

Selected  during  coverture,  not  liable  for 
debts,  §  1474. 

Setting  apart  to  persons  entitled,  where 
not  in  excess  of  five  thousand  dollars, 
§  1475. 

Successors  to  rights  of  homestead  own- 
ers, powers  and  rights  of,  §  1485. 

Vests  in  heirs  when,  §  1474. 

Vests  in  survivor  when,  §§  1474,  1723. 

Widow  or  minor  children  entitled  to  re- 
main in  possession,  §  1464. 

2.  Probate  homestead. 

Appealability  of  order  relating  to,  §  903. 
Apportionment    of,   between   widow    and 

children,  §  1408. 
Community    property,     from,    in    whom 

vests,  §  1468. 
Decree    setting    apart    to    be    recorded, 

§  1719. 
Descends  to  whom,  §  1468. 
Property    from    which    may    be    taken, 

§§  1465,  1466. 
Recording  decree  relative  to,  §  1719. 
Selection    of,    by    court    when    decedent 

made  none,  §  1465. 
Senarate     property,   from,    duration     of, 

§  1408. 
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ESTATES  OF  DECEDENTS.  VII.  Home- 
stead. 2.  probate  homestead.  (Cou- 
tinned.) 

Separate  property,  from,  setting  apart 
of,  §1468. 

Setting  property,  from,  vests  in  heirs, 
§  1468. 

Setting  apart,  §§  1465,  1475. 

Setting  apart,  for  use  of  survivor  or 
minor  children,  §§  1465,  1474. 

Setting   apart,   procedure  for,  §  1465. 

Setting  apart,  where  homestead  selected 
was  from  separate  estate  of  deceased, 
§  1465. 

Setting  apart,  where  none  has  been  se- 
lected, §  1465. 

VIII.  Death  after  action  brought  or  exe- 

cution levied. 
Action     pending   at    time    of     deceased, 

claim  to  be  presented,  §  1502. 
Execution  levied  before  death,  §  1505. 
Execution     not     to     issue     after     death, 

§  1505. 
Judgment   against  decedent  dying  after 

verdict  or  decision,  effect  of,  §  1506. 
Judgment  against  decedent,  proceedings 

where  execution  levied,  §  1505. 
Judgment  creditor  may  redeem  property, 

§  1505. 

IX.  Death    pending    administration,  pro- 

ceedings on. 
Death   of   child   pending  administration, 
proceedings  on, §  1C65. 

X.  Debts  of  and  claims  against;  notice  to 

creditors. 
1.  Claims  against. 
Action   does  not  lie   on,  until  after  pre- 
sentment  or  filing,  §  1500. 
Acting  on,  after  time  allowed  for  pres- 
entation  or  filing,  §  1496. 
Action  on,  claimant  not  a  competent  wit- 
ness, §  1880. 
Action  on.  judgment,  certified  transcript 

to  be  filed,  §  1504. 
Action  on,  judgment,  effect  of,  §  1504. 
Action    on,    judgment,    execution    not   to 

issue,  §  1504. 
Action     on,     judgment,     how     payable, 

§  1504. 
Action  on,  judgment,  no  lien  or  priority, 

§  1504. 
Action  on  mortgage  before  presentment, 
attorneys'  fees  not  recoverable,  §  1500. 
Action  on  mortgage  or  lien  before  pre- 
sentment  lies   where   recourse   against 
estate  waived,  §  1500. 
Action  pending  at  time  of  decease,  claim 

to  be  presented  or  filed,  §  1502.  _ 
Action   will   not   lie   against   special   ad- 
ministrator, §  1415. 
Afiidavit  and  allowance,  payment  with- 
out, §  1632. 

2  Fair. — 141 


to  Sections.] 

ESTATES  OF  DECEDENTS.    X.  Debts  of 
and  claims  against;  notice  to  creditors. 
1.  Claims  against.     (Continued.) 
Affidavit    in    case    of     lost     instrument, 

§  1497. 
Affidavit,  must  be  supported  by,  §  l-^^*- 
Affidavit  to  support,  requisites  of,  §  1494. 
Afiidavit  where  made  by  one  other  than 

the  claimant,  §  1494. 
Affidavit,  who  may  take,  §  1494. 
Allowance,    barred   claim   not   to   be  al- 
lowed, §  1499. 
Allowance,    clerk     to     enter     date     and 

amount  in  register,  §  1496. 
Allowance  in  part,  action  on,  §  1503. 
Allowance     in     part,    cost8_  where     no 

greater  sum  recovered,  §  1503. 
Allowance  in  part,  effect  of,  §  1503. 
Allowance  of,  proceedings  on,  §  1496. 
Allowance     of,     statute     of     limitations 

does  not  affect,  §  1499. 
Allowance   or   rejection,   refusal   to   act, 

rights  on,  §  1496. 
Allowance  or  rejection,  time  for,  §  145^. 
Allowance    or   rejection    to   be    indorsed 

on,  §  1496. 
Allowance  where  claim   payable  in  par- 
ticular kind  of  money,  §  1496. 
Approved  claim,  payment  of,  §  1497. 
Approved  claims,  ranking  and  payment 

of,  §  1496. 
Approved   claim,   statute   of   limitations 

does  not  affect,  §  1569. 
Approved  claim,  time  for  filing,  §  1496. 
Barred  by  limitation,  §  1499. 
Bearing   interest,   payment,  §  1513. 
Bond,  bill,  note,  etc.,  filing  copy  of  origi- 
nal, §  1497. 
Bond,   bill   or   note,   claim   on,   how   pre- 
sented or  filed, §  1497. 
By     judgment    creditors,    to     be     filed, 

§§  1504-1506. 
Clerk  to  enter  in  register,  §  1496. 
Contingent,     how     presented     or     filed, 

§  1494. 
Contingent,  paying  into  court,  §  1648. 
Contingent,  rights  of  creditor,  where  not 
included  in  order  for  payment,  §  1650. 
Contribution  where  claim  of  creditor  not 

included  in  order  of  payment,  §  1650. 
Costs,   liability  of  executor  for,  §§  1031, 

1509. 
Debts   not   due,  how  presented   or   filed, 

§  1494. 
Decree  showing  notice   to  creditors  has 

been  given, §  1492. 
Deposit  of  amount  of  claim  with  treas- 
urer where  claimant  cannot  be  found, 
§  1514. 
Deposit      with      treasurer,      proceedings 
where  claimant  does  not  claim,  §  15U. 
Description    of.    entry    of    by    clerk    in 

register,  §  1403. 
Description  of,  what  to  state,  §  1493. 
Discount   of   claim   not   due,  §  1648. 
Disputed,  paying  into   court,  §  1648. 
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ESTATES  OF  DECEDENTS.    X.  Debts  of 

and  claims  against;  notice  to  creditors. 

1.  Claims  against.     (Continued.) 
Duty    of    executor    or    administrator    to 

render  exhibit  as  to  claims,  §  1622. 
Evidence  as  to  validity  of  claim,  hear- 
ing of,  §  1499. 
Examination  of  claimant  as  to  validity, 

§  1499. 
Execution  after  decree   for  payment  of 

claims,  proceedings   on,  §  1649. 
Execution  after   decree  for  payment   of 

claims,  right  to,  §  1649. 
Executor,  claims  of,  against,  presenting, 

filing  and  allowing,  §  1510. 
Executor,    claims    of,    against,    rejection 

of,  and  suit  thereon,  §  1510. 
Executor  not  to  purchase,  §  1617. 
Executor  paying  for  less  than  its  value, 

duty  on, §  1617. 
Executor,  personal  liability  for,  §  1649. 
Executor,  personal  liability  after  decree 

for  payment  of  claims,  §  1649. 
Executor  suing  on  rejected  claim  to  pay 

costs  and  counsel  fees  if  not  success- 
ful, §  1510. 
Exhibiting  with  vouchers  to  executor  or 

administrator,  §  1490. 
Failure  to  file,  effect  of,  §  1493. 
Filed  with  county  clerk,  §  1490. 
Filing    of    after    allowance,  §  1497.     See 

post,  "Presentment,"  this  subdivision. 
Founded  on  instrument,  copy  thereof  to 

be  filed,  §  1497. 
Founded   on  instrument,  how   presented, 

§  1497. 
Indorsing  allowance  or  rejection,  §  1496. 
Insolvent    estate,    pro    rata   payment    of 

claims,  §  1648. 
Interest-bearing     claims,     payment     of, 

§  1513. 
Interest  on, §§  1494,  1513,  1643. 
Interest,  waiver  of,  payment  of  claim  be- 
fore due  in  case, §  1648. 
Judgment  against  decedent,  claim  to  be 

filed,   or  presented,  §  1505. 
Judgment  against  decedent  dying  before 

verdict      or      decision,     rights    under, 

§  1506. 
Judgment    against     executor,    effect    of, 

§  1504. 
Judgment  creditors  to  file  claim,  §§  1504, 

1505. 
Judgment  creditor,  right  of  redemption, 

§  1505. 
Judgment,   when   not   a  lien   on,  §§  1504, 

1506. 
Judgments,   no   execution  to   issue   after 

death, §  1505. 
Judgments,  proceedings  where  execution 

issued  before  death, §  1505. 
Judgments  to  be  presented,  §§  1504,  1505. 
Lien  need  not  be  presented  or  filed  be- 
fore  action   on,   when,  §  1500. 
Lien,  presentation  of  claim  secured  by, 

§  1497. 


to  Sections.] 

ESTATES  OF  DECEDENTS.    X.  Debts  of 

and  claims  against;  notice  to  creditors. 
1.  Claims  against.     (Continued.) 

Lien,  claim  secured  by,  describing  lien, 
§  1497. 

Lien,  failure  to  file  or  present  claim  on, 
attorneys'  fees  not  recoverable,  §  1500. 

Liens  against  homestead,  payment  where 
funds  ample,  §  1475. 

Liens  against  homestead  to  be  presented 
and  allowed,  §  1475. 

Limitation,  claims  barred  by,  not  to  be 
allowed,  §  1499. 

Limitation  of  action  on,  §  1498. 

Limitations,  what  time  not  included  in, 
§1501. 

Lost  instrument,  how  presented  or  filed, 
§  1497. 

Mortgage,  failure  to  present  or  file  coun- 
sel  fees   not   recoverable,  §  1500. 

Mortgage  need  not  be  presented  or  filed 
before  action  when,  §  1500. 

Mortgage,  presentation  or  filing  of  claim 
secured  by,  §  1497. 

Must  be  presented  or  filed  before  suit, 
except  when,  §  1500. 

Not  due,  discount,  §  1648. 

Not  included  in  order  for  payment  of 
debts,  how  disposed  of,  §  1650. 

Notary's  certificate  as  evidence  of  allow- 
ance or  rejection,  §  1496. 

Passing  on,  at  hearing  of  application  for 
sale,  §  1540. 

Payment  before  due,  §  1648. 

Payment,  claim  not  included  in  order 
of  payment,  rights  of  creditor,  §  1650. 

Payment  of  allowed  claims  to  be  in  due 
course  of  administration,  §  1496. 

Payment  of,  appealability  of  order  re- 
lating to,  §  963. 

Payments  pro  rata  where  estate  insol- 
vent, §  1648. 

Preferred  claims,  judgments  are  not, 
§1504. 

Presentation  of,  all  claims  arising  on 
contract  to  be  presented  or  filed, 
§  1493. 

Presentment  or  filing  by  superior  judge, 
proceedings  thereon, §  1495. 

Presentment  or  filing,  certificate  of  not- 
ary prima  facie  evidenc  of,  §  1496. 

Presentment  or  filing,  effect  of  failure 
to   present,   or  file,  §  1493. 

Presentment,  claims  not  presented  or 
filed  are  barred, §  1493. 

Presentment  or  filing,  filed  before  ex- 
piration or  time  sufficient  although 
not  acted  on  until  afterwards,  §  1493. 

Presentment  or  filing  necessary  before 
action  on,  §  1500. 

Presentment  or  filing  not  necessary  be- 
fore action  in  what  cases,  §  1500. 

Presentment  or  filing  of  claims  not  due 
and   contingent,  §  1493. 

Presentment  or  filing,  time  for  generally, 
§  1493. 
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ESTATES  OF  DECEDENTS.  X.  DeTats  of 
and  claims  against;  notice  to  creditors. 
1.  Claims  against.  (Contiuued.) 
Presentment  or  filing,  time  for  where 
claimant  without  because  absent  from 
state,  §  1493. 
Proceeciings   where    claimant   cannot   be 

found,  §  1514. 
Proofs  may  be  demanded,  §  1494. 
Provision   for   disputed   and   contingent, 

§  1648. 
Purchase  of,  by  executor,  not  permitted, 

§  1617. 
Banking  of  allowed  claims,  §  1496. 
Reference    and    proceedings    on, §§  1507, 

150S. 
Reference,  costs,  §  1508. 
Reference,    entering     minute    of     order, 

§  1507. 
Reference,     executor     may     enter     into 

agreement  for,  when,  §  1507. 
Reference,  judgment  on  referee's  report, 

§  1508. 
Reference,   powers,   duties,   and   compen- 
sation of  referees,  §  1508. 
Reference,    referee,    who     may     be     ap- 
pointed, §  1507. 
Reference,      report,      confirmation,      and 

effect,  §  1508. 
Reference,   report   of   referee,   effect   of, 

§  1507. 
Reference,  trial  by  referee,  §  1508. 
Rejected,  must  be  sued  on  within  three 

months,  §  1498. 
Rejection  of,  notice  of,  §  1498. 
Rejection  of,  proceedings  on,  §  1496. 
Rejection  of,  what  equivalent  to,  §  1496. 
Rejection,  time  to  sue  on  rejected  claim, 

§  1498. 
Rights    of    creditor   whose    claim   is   not 

included  in  order  of  payment,  §  1650. 
Secured  by  lien,   describing  lien,  §  1497. 
Statement  of,  executor  to  return,  §  1512. 
Statement  of,  what  to  show,  §  1512. 
Statute  of  limitations,  claims  barred  by 

not  to  be  allowed,  §  1499. 
Statute     of     limitations     does     not     run 
against  pending  administration,  §  1569. 
Superior     judge     may    present     or     file, 

§  1495. 
Superior  judge,  proceerlings  on  presenta- 
tion of  claim  by,  §  1495. 
Time    for    presenting    or    filing,  §§  1491, 

1493,  1496. 
Time    for    presenting     or     filing,    when 

claimant  had  no  notice,  §  1493. 
Time  to  present  or  file,  effect  of  vacancy 

in  administration,  §  1501. 
Vacancv  in  administration,  time  of,  not 

included,  §  1501. 
Vouchers,     accompanying     claim     with, 

§  1490. 
Vouchers  may  be  required,  §  1494. 
Voucher,  withdrnwing  original.  §  1497. 
Wages  preferred.  §  1205. 
Written    instrument,   claim   founded    on, 
how  presented,  §  1497. 
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ESTATES  OF  DECEDENTS.     X.  Debts  of 

and  claims  against;  notice  to  creditors. 

(Continued.) 

2.  Debts  of;  order  of  payment;  preference. 

Against    executor,   discharge    or    bequest 

of,  iu  will,  §  1448. 
All  property  chargeable  with  debts  and 

expenses,  §§  1516,  1563. 
Apportionment,  where  funds  insufficient, 

§§  1645,  1647. 
Decree    for    payment    of,    execution    on, 

§1649.  . 

Decree   for    payment,    personal    liability 

of  executor, §  1649. 
Devises    and   legacies,   liability   for   and 

contribution  between,  §§  1563,  1564. 
Devise,   specific,   how   far   exempt   from, 

§  1563. 
Discount  of  claim  not  due,  §  1648. 
Dividends  to  creditors,  when  estate   in- 
sufficient, §  1645. 
Funeral     expenses,    order    of     payment, 

§  1646. 
Hearing,    process   to   compel   attendance 

of  witnesses,  §  1541. 
Interest-bearing     claims,     payment     ot, 

§  1513. 
Judgment    against,    order    of     payment, 

§§  1504,  1643. 
Judgment  on  claim  has  no  lien  or  prior- 
ity, §  1504. 
Last   sickness,    payment    of   expense   ot, 

§§ 1643,  1646. 
Liens,  order  of  payment  of,  §  1643. 
Liens,  preference  of,  extent  of,  §  1644. 
Mortgages,    deficiency   ranks  with   other 

debts,  §  1644. 
Mortgages,  preference  of,  §  1643. 
Mortgages,     preference     of,     extent     of, 

§  1644. 
Need    not    be   paid    until     court    orders, 

§  1646. 
Order  for  payment,  §  1643. 
Order    for    payment,    and     discharge    of 

executor,  §  1647. 
Order  for  payment,  creditor  whose  claim 

not  included,  rights  of,  §  1650. 
Order  for  payment,  disposition  of  claims 

not  included  in,  §  1650. 
Order   for   payment,   when   to   be   made, 

§  1647. 
Order,  what  to  provide  where  funds  in- 
sufficient, §  1647. 
Payable    in    particular   kind   of     money, 

payment  of.  §§  1496,  1613. 
Paving    according   to    provision    of   will, 

§§  l'560,  1562. 
Personal  liability  of  executor  for,  after 

decree  of  payment,  §  1649. 
Personalty    fraudulently   transferred   by 
decedent,  proceeds  of,  to  be  apppropri- 
ated  for  debts,  §  1591. 
Preferences,  §§  1504,  1643-1645. 
Prcforences.  wages  preferred,  §  1205. 
Preferred    claims,    judgments    are    not, 
§  1504. 
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ESTATES  OF  DECEDENTS.  X.  Debts  of 
and  claims  against;  notice  to  creditors. 
2.  Debts  of;  order  of  payment;  prefer- 
ence.    (Continued.) 

Priority,  none  between  real  and  personal 
property,  for,  §  1516. 

Proceedings  where  funds  insufficient, 
§§  1645,  1647. 

Property  chargeable,  priority  between 
realty  and  personalty,  §  1516. 

Property   chargeable  with,  §  1516. 

Property  first  chargeable  where  provis- 
ion in  will  insufficient,  §  1562. 

Property  fraudulently  conveyed  and  re- 
covered to  be  used  for,  §  1591. 

Provision  in  will  respecting,  §§  1560, 
1562. 

Specific  devises  and  legacies,  how  far 
exempt,  §§  1563,  1564. 

Statute  of  limitations  does  not  run  pend- 
ing settlement  of,  §  1569'. 

Wages  preferred,  §  1205. 

What  exempt  from,  §  1563. 

What  subject  to,  §§  1516,  1563. 

3.  Notice  to  creditors. 

Additional,   may   be   directed,  §  1490. 
Copy  and  affidavit  of  publication  to  be 

filed,  §  1492. 
Court  to  fix  value  of  estate  for  purpose 

of,  §  1349. 
Decree  showing  giving  of,  and  entry  of, 

§  1492. 
Failure    to    give,    liability    of    executor, 

§§1511,  1650. 
Filing  printed  copy  of,  §  1491a. 
Form  of,  §  1490. 

Publication  or  posting  of,  §  1490. 
Rejection  of  claim,  notice  of,  §  1498. 
Eemoval   or   resignation,   notice  by   suc- 
cessor, §  1490. 
Revoking  of  letters  for  failure  to  give, 

§  1511. 
Right  of  creditors  without  notice,  §  1493. 
Time  to  present  claims,  §  1491. 
Time   to    present   claim   where    claimant 

had  notice.  §  1493. 
Time  to  publish,  §  1490. 
Where   executor  resigns   or   is   removed, 

§  1490. 

4.  Contracts  of  decedent  for  purchase  or 
sale  of  property. 
See  Executors  and  Administrators,  IX. 
Vendor,    death     of     before    conveyance, 
completion    of    sale    by    guardian    of 
minor,  §  1810a. 

XI.    Lease  of. 
Appraisement  of  rental  value,  §  1579. 
Authorized,  when   may   be,  §  1577. 
EflFect  of,  §  1579. 
Execution  of,  §  1579. 
Hearing  on  petition  for,  §  1579. 
Hearing,  witnesses,  §  1579. 
Irregularities  in,   effect  of,  §  1579. 
Jurisdiction,  §  1579. 


ESTATES  OF  DECEDENTS.  XI.  Lease  of. 

(Continued.) 
Order,    certified    copy    to    be    recorded, 

§  1579. 
Order  for,  §  1579. 
Order  to  show  cause,  §  1579. 
Petition  for,  to  contain  what,  §  1579. 
Power  to  order,  §  1577. 
Procedure,  for,  §§  1577,  1579. 
Proceedings  for,  §  1579. 
Recording,  §  1579. 
Terms  of,  §  1579. 
When  may  be  authorized,  §  1577. 
Who  may  petition  for,  §  1579. 

XII.    Mortgage  of. 

Authorized,  when  may  be,  §  1577. 

Deficiency  judgment,  when  only  to  be 
entered  on  foreclosure,  §  1578. 

Effect,  §  1578. 

Execution  of  notes  and  mortgages, 
§  1578. 

Foreclosure,  §  1578. 

Foreclosure,  indebtedness  remaining  un- 
satisfied, how  disposed  of,  §  1578. 

Hearing,  §  1578. 

Hearing,  witnesses,  §  1578. 

Insurance  on  mortgaged  buildings, 
§  1578. 

Interest,  §  1578. 

Irregularities  in,  effect  of,  §  1578. 

Jurisdiction  to  make  order,  §  1578. 

Order,  certified  copy  to  be  recorded, 
§  1578. 

Order  for,  §  1578. 

Order  of  payment,  §§  1643,  1644. 

Order  to  show  cause,  §  1578. 

Petition  for,  to  contain  what,  §  1578. 

Petition  to  be  verified,  §  1578. 

Power  to  order,  §  1577. 

Procedure  on,  §  1577. 

Recording,  §  1578. 

Who  may  petition  for,  §  1578. 

XIII.     Sales  of. 
1.  Generally. 

Contracts  to  convey.  See  Executors  and 
Administrators,  IX. 

Court  must  order  sale  when,  §  1525. 

Debts,  all  property  liable  for,  §§  1516, 
1563. 

Executor  or  administrator  not  to  be  in- 
terested in  sale,  §  1576. 

Executor  or  administrator  not  to  pur- 
chase directly  or  indirectly,  §  1576. 

In  general,  §  1516. 

Inquiry  by  court  before  making  order, 
§  15i9. 

Insolvent  estate,  but  one  petition,  order, 
and  sale,  §  1519. 

Must  be  under  oath,  §  1517. 

No  priority  between  realty  and  person- 
alty, §  1516. 

Non-resident,  sale  and  delivery  of  prop- 
erty where  decedent  a,  §  1067. 
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ESTATES  OF  DECEDENTS.     Xin.  Sales 

of.     1.  Generally.     (Continued.) 
Not    valid    except    by    order    of     court, 

§1517. 
Petition  for,  defective,  cured  by  proofs 

and  facts  shown,  §  1518. 
Petition    for,    failure    to    set     forth    the 

requisite   facts,   cure   of   by   evidence, 

§  1518. 
Petition  for,  objections  to,  and  hearing 

of,  §  1518. 
Petition  for,  requisites  of,  §§  1518,  1519. 
Petition  may  include  realty  and  person- 
alty, §  1536. 
Petition  where  all  property  required  for 

debts,  §  1519. 
Private,  time  of  making,  §  1.-549. 
Propertv   may   be   sold   for   payment    of 

debts;  §  1516. 
To  be  confirmed,  §  1517. 
To  be  reported,  §  1517. 
What  property  to  be  sold  first,  §  1525. 
"Where   all   property   required   for   debts, 

but  one  petition,  order  and  sale,  §  1519. 
Where  decedent  a  non-resident,  §  1667. 

2.  Of  personalty. 

Account  of,  return,  failure  to  make,  pun- 
ishment, §  1575. 

Account  of,  return  of,  §  1575. 

Application  for  sale  of  realty  may  in- 
clude personalty,  §  1536. 

Choses  in  action,  how  sold,  §  1524. 

Conduct  of,  §§  1526,   1527. 

Depreciating  property,  sale  of,  §  1522. 

Executor  liable  if  court  does  not  ap- 
prove, §  1522. 

Executor  may  apply  for  order  when, 
§  1522. 

Notice  of  application  for,  §  1523. 

Notice,  posting  and  publishing,  §  1526. 

Order  for  sale  of  all  of  the  personalty, 
§  1523. 

Order  for,  when  made,  §§  1522,  1523, 
1525. 

Order  in  which  property  sold,  §  1525. 

Partnership  interests  may  be  sold,  §  1524. 

Partnership  interests,  how  sold,  §  1524. 

Partnership  interests,  inquiry  before 
confirmation,  §  1524. 

Perishable  property,  how  sold,  §  1519. 

Perishable  propertv,  liability  of  execu- 
tor, §  1522. 

Perishable  property,  no  notice  necessary, 
§  1522. 

Perishable  property,  proceedings,  §  1522. 

Personalty  fraudulently  transferred  by 
decedent, §  1591. 

Personaltv  must  be  present,  §  1526. 

Petition  for,  §  1523. 

Petition,  order,  and  sale,  but  one  neces- 
sary when,  §§  1519.  1522. 

Petitions,  renewing,  §  1523. 

Place  of,  §  1526. 

Public  auction,  §  1526. 

Eeturn  of  sale,  failure  to  make,  punish- 
ment for,  §  1575. 


to  Sections.] 

ESTATES  OF  DECEDENTS.     XIII.  Sales 

of.     2.  Of  personalty.     (Continued.) 
Return  of  sale,  how  made,  §  1575. 
Return  of  sale,  time  to  make,  §  1575. 
Return  of  sale  to  be  made,  §  1575. 
Sale    of,    manner    of    where    ordered    on 

petition  to  sell  realty,  §  1527. 
Sale  of,  on  application  for  sale  of  realty, 

§  1527. 
Unclaimed   personalty   of   absentee,   sale 

of,  §  1693. 
What  property  to  be  sold  first,  §  1525. 
When  will  be  ordered,  §  1525. 

3.  Of  realty  other  than  mines. 

Account  of,  attachment  on  neglect  to 
return,  §  1575. 

Account  of,  liability  of  executor  for  fail- 
ure to  make,  §  1575. 

Account  of,  neglect  to  return,  revoca- 
tion of  letters,  §  1575. 

Account  of,  to  be  returned,  §  1575. 

Account  to  be  returned  within  thirty 
days,  §  1575. 

Administrator  cannot  purchase  or  be  in- 
terested in, §  1576. 

Application  for,  sale  of  personalty  on. 
§  1527. 

Appeal  lies  from  order  for  sale  of,  §  963. 

Appraisement,  ninety  per  cent  of  ap- 
praised value,  §  1550. 

Appraisement,  reappraisement  where 
value  too  high,  §  1550. 

Appraisement,  sale  for  more  or  less  than, 
§  1614. 

Assent  by  all  persons  interested,  §§  1539, 
1543. 

Auction,  sale  to  be  at,  when,  §  1544. 

Bid  of  ten  per  cent  not  over  price  of- 
fered, proceedings  in  case  of,  §  1552. 

Bond,  additional,  when  and  when  not  or- 
dered, §  1389. 

Bond  not  required  where  dispensed  with 
in  will,  §  1396. 

Bond  required,  although  dispensed  with 
in  will,  when,  §  1396. 

But  one  petition,  order  and  sale  to  be 
had  when,  §  1519. 

Commission,  contract  to  pay  real  estate 
broker  on  sale  may  be  authorized, 
§  1559. 

Commission  to  real  estate  broker,  execu- 
tor not  personally  liable,  §  1559. 

Compelling  executor  to  make,  §  1544. 

Confirmation,  certified  copy  of  order  to 
be  filed  with  recorder  of  countv, 
§§ 1554,  1719. 

Confirmation,  increased  bid  of  ten  per 
cent,  §  1552. 

Confirmation,  objections  to,  and  hearing 
on, §  1553. 

Confirmation  of.  §§  1550,  1552,  1553,  1554, 
1556,   1561,   1566,  1664. 

Confirmation  of,  recording  the  order, 
§  1554. 

Confirmation,  order  of,  to  show  proof  of 
notice,  §  1556. 
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ESTATES  OF  DECEDENTS.     XIII.  Sales 
of.     3.  Of    realty    other    tlian    mines. 

(Continued.) 

Confirmation,  petition  for,  need  not  pub- 
lish description  of  realty,  §  1712. 

Confirmation,  proof  of  notice  necessary, 
§  1566. 

Confirmation,  refusal  of  purchaser  to 
comply  after,  proceedings  on,  §  1554. 

Confirmation,  refused,  when,  §  1552. 

Confirmation,  when  to  be  confirmed, 
§  1554. 

Confirmation  where  sold  under  power  in 
will,  §  1561. 

Contract  for  purchase  of  land,  conditions 
of  sale,  §  1566. 

Contract  for  purchase  of  land  may  be 
sold,  §  1565. 

Contract  for  purchase  of  land,  sale  of, 
assignment  of  contract  and  rights  un- 
der, §  1568. 

Contract  for  purchase  of  land,  sale  of, 
bond  of  purchaser,  §§  1566,  1567. 

Contract  for  purchase  of  land,  sale  of, 
proceedings  for,  §  1565. 

Conveyance,  contents  of,  §  1555. 

Conveyance,  execution  of,  §  1555. 

Conveyance,  what  passes,  §  1555. 

County,  may  be  in  either,  where  land  in 
two  or  more  counties,  §  1548. 

County,  must  be  within,  §  1548. 

Credit,  sale  on,  §  1544. 

Credit,  security,  §  1551. 

Deed,  requisites  of,  §  1555. 

Description  of  realty  to  be  sold,  one  pub- 
lication sufficient,  §  1712. 

Devised  land  sold  last,  §  1544. 

Devised  land,  contribution  where  sold  to 
pay  debts,  §  1564. 

En  masse,  or  parcels,  discretion  as  to, 
§  1544. 

Encumbered  realty  deposit  of  proceeds 
in  court,  §  1569. 

Encumbered  realty,  encumbrance  con- 
tinues until  proceeds  applied  to  encum- 
brance, §  1569. 

Encumbered  realty,  mortgagee  or  lien- 
holder  may  purchase,  §  1570. 

Encumbered  realty,  mortgagee  or  lien- 
holder  purchasing,  payment  by  when 
bid  will  not  pay  expenses,  §  1570. 

Encumbered  realty,  mortgagee  or  lien- 
holder  purchasing,  receipt  for  amount 
due  a  payment  pro  tanto,  §  1570. 

Encumbered  realty,  proceeds,  how  ap- 
plied, §  1.569. 

Encumbered  realty,  surplus,  §  1569. 

Executor  cannot  purchase  or  be  inter- 
ested, §  1576. 

Fraud  in,  executor  liable  in  double  dam- 
ages, §  1572. 

Fraudulent,  liability  of  executor,  §  1572. 

Fraudulent  conveyance  by  decedent, 
§  1591. 

Fraudulent  conveyance  by  executor,  dis- 
position of  property  on  recovery, 
§  1591. 


ESTATES  OF  DECEDEN-TS.     SZII.  Sales 
of.     3.  Of    realty    other   than    mines. 

(Continued.) 
Fraudulently  conveyed  by  decedent  and 

recovered, §  1591. 
General  rule  as  to,  §  1536. 
Grounds     for     ordering,  §§  1536,     1542, 

1543, 
Hearing,  §  1540. 
Hearing,    claims   may   be   passed   on   at, 

§  1540. 
Hearing,  examination  of  executor,  §  1541. 
Hearing,      examination      of      witnesses, 

§§  1540,  1541. 
Hearing,  order  of  sale,  §  1543. 
Increased  bid  of  ten  per  cent,  proceed- 
ings in  case  of,  §  1552. 
In  general,  §  1536. 
Interested  parties  may  apply  for,  when, 

§  1545. 
Interested  parties,  petition  and  notice  on 

application  by,  §  1545. 
Limitation   of   action   to   recover   estate 

sold,  §§  1573,  1574. 
Limitation  of  action  to  set  aside,  §§  1573, 

1574. 
Limitation  of  action  to  set  aside,  effect 

of  disabilities,  §§  1573,  1574. 
Limitation   of  action   to   vacate,  §§  1573, 

1574. 
Manner  of  sale  of  land,  §  1544. 
Misconduct       in,      executor's      liability, 

§§  1571,  1572. 
Neglect  or  misconduct  of  executor,  lia- 
bility for,  §  1571. 
Neglect  or  refusal  of  executor  to  apply, 

who  may  apply,  §  1545. 
Neglect   or   refusal  to   sell   under   order, 

proceedings   on,  §  1544. 
Non-resident,  sale  of  property  of,  when 

may  be  ordered,  §  1667. 
Non-resident,   sale   of   property,   manner 

of,  §  1667. 
Notice  dispensed  with  by  assent  in  writ- 
ing, §  1539. 
Notice  of,  posting  and  publishing,  §  1547. 
Notice  of  postponement,  §  1558. 
Notice  of,  requisites,  §  1547. 
Notice  of,  to  be  given,  §§  1547,  1549. 
Notice  of.  to  be  proved,  §  1556. 
Objections  to  confirmation  of,  §  1553. 
One     published     description      sufficient, 

§  1712. 
Option  to  purchase  interest  in,  order  to 

enter  into  contract  for,  how  obtained, 

§  1622. 
Order  for,  appeal  lies  from,  §  963. 
Order,   certified   copy  to  be  .recorded   in 

county  where  land  situated,  §  1580. 
Order  for,  what  to  contain,  §  1544. 
Order  may  include  all  or  any  part  when, 

§§ 1542,   1543. 
Order,  property  is  sold  on,  §  1536. 
Order,  {)rovision  in  will  dispensing  with, 

effect  of,  §  1561. 
Order    to    show   cause,   appearance   and 

hearing,  time  for,  §  1538, 


GENERAL   INDEX. 


2247 


[References  are  to  Sections.] 


ESTATES  OF  DECEDENTS,  xni.  Sales 
of.  3.  Of  realty  other  than  mines. 
(Continued.) 

Order  to  show  cause,  issuance  of,  §  1538. 

Order  to  show  cause,  posting  of  where 
estate  does  not  exceed  two  hundred 
and  fifty  dollars,  §  1547. 

Order  to  show  cause,  proof  of  service  or 
publication,  §  1540. 

Order  to  show  cause,  publication  of, 
§  1539. 

Order  to  show  cause,  service  of,  upon 
whom  to  be  made,  §  1539. 

Order  to  show  cause,  time  of  service, 
§  1539. 

Personalty,  application  to  sell  realty  may 
include,  §  1536. 

Personalty,  sale  of,  on  application  for 
sale  of   realty, §  1527. 

Petition  by  interested  party,  contents 
and  notice,  §  1545. 

Petition  by  interested  party  when  execu- 
tor neglects  to,  §  1545. 

Petition  for,  failure  to  set  forth  requi- 
site   facts,   effect    of,  §  1537. 

Petition  for,  to  be  verified,  §  1537. 

Petition  for,  what  to  contain,  §  1537. 

Petition  to  state  if  matters  enumerated 
in  statute  cannot  be  ascertained, 
§1537. 

Petition  may  include  personalty,  §  1536. 

Petition  to  be  filed,  §  1538. 

Place  and  time  of,  §  1548. 

Place  of,  where  land  in  two  counties, 
§  1548. 

Postponement  of,  §  1557. 

Postponement   of,   notice,  §  1558, 

Private  bids,  §  1549. 

Private,  confirmation,  ninety  per  cent  of 
appraised  value,  §  1550. 

Private,  how  made,  §  1549. 

Private,  ninety  per  cent  must  be  offered, 
§  1550. 

Private,  notice  of,  posting  and  publish- 
ing, §  1549. 

Private,  notice  of,  shortening  time, 
§  1549. 

Private,  notice  of,  what  to  state,  §  1549. 

Private,  reappraisement,  when  ordered, 
§  1550. 

Private,  time  of,  §  1549. 

Private,  when  ordered,  §  1544. 

Provision  by  will  insufficient,  what  prop- 
erty sold,  §  1562. 

Provision  in  will  as  to  sale,  §§  15G0, 
1561. 

Public  or  private,  when  ordered,  §  1544. 

Eefusal  of  purchaser  to  comply,  §  1554, 

Eesale  when  ordered,  §§  1552,  1554. 

Eeturn,  hearing  and  proceedings  thereon, 
§  1552. 

Return   of  sale  to  be  made,  §  1575. 

Eeturn  of,  failure  to  make,  punishment 
for,  §  1575. 

Eeturn,  where  sold  under  power  in  will, 
§  1561. 


ESTATES  OF  DECEDENTS.     XUI.  Sales 
of.     3.  Of    realty    other    than    mines. 

(Continued.) 
Eeturn,  increased  offer  of  ten  per  cent, 

proceedings   in  case   of, §  1552. 
Eeturn  of  sale,  how  made,  §  1575. 
Eeturn  of  sale,  time  to  make,  §  1575. 
Hecurity,    sale   on,  §  1551. 
Time  and  place  of,  §  1548. 
Vacation  of,  §  1552. 
What  title  and  interest  pass,  §  1555. 
When    may    be    ordered,  §§   1536,    1542, 

1543. 
W^here  part  devised,  §  1544. 
Without  order  of  court,  §  1561, 

4,  Of  mines. 

Confirmation  of,  §  1533. 

Executor  to  execute  agreement  contain- 
ing conditions,  §  1580. 

Hearing,  notice  ol  posting  or  publishing 
of,  §  1531. 

May  be  sold  when,  §§  1529,  1577. 

Notice  may  be  dispensed  with  when  all 
consent, §  1531. 

Option  to  purchase,  order  to  enter  into, 
how  obtained,  §  1622. 

Order  mav  prescribe  terms  and  condi- 
tions, §  1580. 

Order  of,  how  made,  §§  1532,  1580. 

Order  of,  when  will  be  made,  §§  1532, 
1580. 

Order  to   show  cause,  §§  1531,   1580. 

Order  to  show  cause,  posting  where  es- 
tate does  not  exceed  two  hundred  and 
fifty  dollars,  §  1539. 

Petition  for,  by  partner  or  member, 
§  1530. 

Petition  for,  form  of,  what  to  contain, 
§§1530,  1580. 

Proceedings  on  sale  of,  §  1533. 

Sale  of  mining  property  or  option  on, 
power  to  authorize,  §  1577. 

Sale  of  mining  property  or  giving  option 
on,  procedure,  §§  1577,  1580. 

Who  may  petition  for,  §§  1530,  1580. 

5,  Under  power  in  will. 

Authority  of  executor  where  will  gives 

power  to  sell,  §  1561. 
Directions   to   be   followed,  §  1561. 
May  be  either  public  or  private,  §  1561, 
May  be  with  or  without  notice,  §  1561, 
Order  not  necessary, §  1561. 
To  be  confirmed,  §  1561. 
To  be  returned  and  confirmed,  §  1561. 

XIV.     Distribution. 
1.  Partial. 

Appealabilitv  of  order  relating  to,  §  963. 

Bond  for,  §§"l658,  1661. 

Bond     mav    be     dispensed    with     when, 

§  1661. 
Bond,  order  for  payment  of,  §  1662. 
Bond,  payment  or  suit   on,  §  1662. 
Costs  or  proceedings  for,  §  1661. 
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ESTATES  OF  DECEDENTS.  XIV.  Dis- 
tribution.    1.  Partial.     (Continued.) 

Execution  of  order  for,  §  1661. 

Executor  or  administrator  may  resist, 
§  1660. 

Heir  may  petition  for  after  four  months, 
§  1658. 

Notice  of  application  for,  §  1659. 

Objection  to,  who  may  file,  §  1660. 

Order  for,  when  made,  and  what  to  de- 
cree, §  1661. 

Partition  on,  §  1661.     See  post,  XIV,  3. 

Payment  of  bequest  after  four  months, 
provision   for,  §  1714. 

Petition  for,  any  interested  person  may 
resist,  §  1660. 

Petition  for,  executor  or  administrator 
may  resist,  §  1660. 

Provision  for,  §  1658. 

Time  for,  §  1658. 

When  may  be   ordered,  §  1G61. 

Who  may  apply  for,  §§  1658,  1660,  1663. 

Who  may  resist,  §  1660. 

Whole  or  part  of  estate  may  be  deliv- 
ered, §  1661. 

2.  Final. 

Advancements,  decision  on  question  of, 
effect  of,  §  1686. 

Advancements  to  heirs,  questions  as  to, 
determined,  §  1686. 

Answer  and  service  thereof,  §  1664. 

Any  person  interested  may  contest  peti- 
tion, §  1668. 

Appeal,  §  1664. 

Appealability  of  order  relating  to,  §  963.v 

Appearance  to  be  entered,  §  1664. 

Appearance  to  be  filed,  §  1664. 

Assignment  of  interest,  distribution  to 
assignee,  §  1678. 

At  the  time  of  executor's  settlement, 
§  1634. 

Attorney  for  minor,  §  1664. 

Attorney  to  file  written  evidence  of  au- 
thority, §  1664. 

Complaint,  and  service  thereof,  §  1&64. 

Conclusiveness  of,  §  1664. 

Contest  of,  any  person  interested  may 
file,  §  1668. 

Contribution  between  devisees  and  lega- 
tees,  enforcing  on,  §  1564. 

Costs,  §  1664. 

Decree,   conclusiveness   of,  §§  1666,  1686. 

Decree  for,  to  contain  what,  §  1666. 

Decree  relating  to,  to  be  recorded,  §  1719. 

Default  to  be  adjudged,  §  1664. 

Depositions,  §  1664. 

Distributees  may  sue  executor,  §  1666. 

Evidence,  §  1664. 

Executor's  statement  of  account,  §  1665. 

Final  account,  distribution  and  partition 
at  same  time,  §  1634. 

Foreign  executor,  distribution  to,  §  1667. 

Granting  of,  §  1665. 

Hearing,  §  1668. 

Heirship,  determining,  on,  §  1604. 


ESTATES  OF  DECEDEI^ITS.  XFV.  Dis- 
tribution.    2.  Final.     (Continued.) 

Homestead,  setting  apart,  on  death, 
§  1475. 

Infant  or  incompetent  without  guardian, 
deposit  with  treasurer,  and  how  with- 
drawn, §  17031/2. 

Infant  or  incompetent  without  guardian, 
proceedings  in  case  of, §  17031^. 

Judgment  in,  conclusiveness  of,  §  1664. 

Jurisdiction  after,  to  settle  accounts  of 
trustees,  §  1699.     See    Trustees. 

Jurisdiction,  when  acquired,  §  1664. 

Manner  of,  §  1665. 

New  trial,  §  1664. 

Non-resident,  proceedings  where  dece- 
dent was,  §  1667. 

Notice,  §§1634,  1668. 

Notice,  further,  §  1668. 

Notice  of,  proof  of  service,  §  1664. 

Notice   of,  requisites,  §  1664. 

Notice  of,  service,  §  1664. 

On  whose  petition  made,  §  1668. 

Order  for,  where  all  debts  paid  by  first 
distribution,  §  1651. 

Order  not  necessary,  §  1561. 

Order  to  show  cause,  §  1664. 

Parties,  §  1664. 

Partition,  §  1668. 

Petition  for,  §  1664. 

Practice,  rules  of,  §  1664. 

Procedure  where  claims  are  unpaid  and 
claimant  cannot  be  found,  §  1514. 

Proceedings  where  decedent  a  non-resi- 
dent, §  1667. 

Proceedings  where  will  probated  in  for- 
eign state, §  1667. 

Eeceipts  and  disbursements  since  final 
account,  settlement   of,  §  1665. 

Setting  petition,  §  1668. 

Settlement  of  executor's  account,  §  1665. 

Statement  of  receipts  and  disbursements, 
§  1665. 

Taxes  must  be  paid,  §  1669. 

To  whom  made,  §  1665. 

Treasurer,  to,  when  made,  and  how  with- 
drawn, §  1703%. 

Trustee,  jurisdiction  of  court  over,  after 
distribution,  §  1699.     See  Trustees. 

When  may  be  made,  §  1665. 

Who  may  petition  for,  §  1668. 

3.  Distribution  and  partition. 

Advancements,  decree  as  to,  conclusive- 
ness, §  1686. 

Advancements,  hearing  and  determining 
on,  §  1686. 

Any  person  interested  may  petition, 
§  1676. 

Appeal  lies  from  order  directing  or  re- 
fusing partition,  §  963. 

Assigning  whole  estate  to  one  on  pay- 
ment to   others,  §  1680. 

Assignment  of  interest,  distribution  and 
partition    to    assignee,  §  1678. 

Assignment  of  interest,  effect  on,  §  1678. 

Assignment,   when   complete,  §  1680. 
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ESTATES  OF  DECEDENTS.  XIV.  Dis- 
tributiou.  3.  Distribution  and  parti- 
tion.    (Continued.) 

At  time  of  executor's  settlement,  §  1634. 

Attorneys,  guardians,  and  agents,  time 
of  appointment,  §  1676. 

Award,  withholding  until  sums  awarded 
are  paid,  §  1681. 

Commissioner,  authority  of  single,  §  1675. 

Commissioners,  appointment,  oath,  and 
warrant,  §  1675. 

Commissioners,  appointment,  where  es- 
tate in  different  counties,  §  1677. 

Commissioners,  certified  copy  of  order 
of  appointment  and  decree  of  distribu- 
tion, §  1675. 

Commissioners  first  appointed,  duties 
where  estate  in  different  counties, 
§  1677. 

Commissioners  may  take  testimony,  etc., 
§  1683. 

Commissioners,  new,  appointing,  §  1684. 

Commissioners,  number  of,  §  1675. 

Commissioners,  oath  of,  §  1675. 

Commissioners,  one  only  may  be  ap- 
pointed, §  1675. 

Commissioners,  powers  of,  §  1683. 

Commissioners'  report,  confirming  or  re- 
jecting, §§  1680,  1684. 

Commissioners'  report,  recording,  §  1684. 

Commissioners'  report,  to  make,  §  1684. 

Commissioners'  report  to  show  true 
value,  §  1680. 

Commissioners,  resubmission  to  same, 
§  1684. 

Commissioners,  time  of  appointment, 
§  1676. 

Commissioners,  to  be  sworn,  §  1675. 

Commissioners  to  make,  not  necessary 
when,  §  1685. 

Confirmation  of  sale,  §  1682. 

Decree,  conclusiveness  of,  §  1686. 

Decree  of,  recording  of,  §  1684. 

Estate  in  common,  §§  1675,  1676. 

Estate  in  different  counties,  §  1677. 

Final  account,  distribution  and  partition 
at  same  time,  §  1634. 

How  made  on  distribution,  §  1661. 

How  made  where  partition  necessary, 
§  1661. 

May  be  made  when,  §  1675. 

Notice,  §§  1634,  1676,  1683. 

Owelty,  §§  1680,  1681. 

Payments  for  equality,  §  1681. 

Petition  and  notice,  time  for  filing  and 
giving,  §  1676. 

Petition  for,  notice  of,  to  whom  given, 
§1676. 

Petition,  notice  of,  for,  §  1676. 

Petition,  who  may  file,  §  1676. 

Proceedings,  where  property  cannot  be 
divided  without  injury,  §  1681. 

Eecording  of  decree  of  partition,  §  1684. 

Sale,  confirmation  of,  §  1682. 

Sale  for  distribution  and  partition, 
§  1682. 

Sale,  how  conducted,  §  1682. 


to  Sections.] 

ESTATES  OF  DECEDENTS.  XIV.  Dis- 
tribution. 3.  Distribution  ajid  parti- 
tion.    (Continued.) 

Sale  may  be  ordered,  §  1682. 

Sale,  report  of,  §  1683. 

Shares  may  be  set  out  in  common  when, 
§  1679. 

Shares  to  be  set  out  by  metes  and 
bounds,  §  1679. 

Title,  when  vests,  §  1680. 

Treasurer,  distribution  made  to,  when, 
§  17031/L.. 

When  may  be  made,  §  1675. 

Where  some  heirs  parted  with  interest, 
§  1678. 

Who  may  petition  for,  §  1676. 

Whole  estate  assigned  to  one  when, 
§  1680. 

Whole  estate  assigned  to  one,  payments 
by,  to  others,  §  1680. 

4.  Estates  of  absentees. 
See  post,  XV. 

XV.  Estates  of  non-residents  or  absentees, 
proceedings  regarding;   escheat. 

Absentee's  interest  in,  disposition  of, 
§§  1691-1695. 

Delivery  of  estate  to  non-resident  execu- 
tor, when  ordered,  §  1667. 

Delivery  to  non-resident  executor  a  dis- 
charge, §  1667. 

Distribution,  absentee,  account,  exam- 
ining witnesses  and  hearing  proofs, 
§  1694. 

Distribution,  absentee,  account,  what  to 
show,  §  1694. 

Distribution,  absentee,  agent,  account, 
to  file  annually,  §  1694. 

Distribution,  absentee,  agent,  appoint- 
ment of,  to  take  possession,  §  1691. 

Distribution,  absentee,  agent  directed  to 
deposit  with  treasurer,  and  discharged, 
when,  §  1693. 

Distribution,  absentee,  agent  for,  bond 
and  compensation  of,  §§  1692,  1695. 

Distribution,  absentee,  agent  liable  on 
his  bond,  §  1695. 

Distribution,  absentee,  agent,  liabilities 
and  duties,  §  1695. 

Distribution,  absentee,  agent,  statute 
providing  for,  applies  to  pending  es- 
tates, §  1691. 

Distribution,  absentee,  certificate  of,  for 
proceeds,  §  1696. 

Distribution,  absentee,  claimant  of  prop- 
erty, and  rights  of,  §  1696. 

Distribution,  absentee,  court  may  ap- 
point agent  for,  §  1691. 

Distribution,  absentee,  deposit  of  mon- 
eys for,  with  county  treasurer,  and 
receipt  of,  §  ]691. 

Distribution,  absentee,  receipt  from 
treasurer  on  deposit  with,  §§  169', 
1693. 
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ESTATES  OF  DECEDENTS.  XV.  Estates 
of  non-residents  or  absentees,  proceed- 
ings regarding;  escheat.     (Continued.) 

Distribution,  absentee,  sale,  interest  of, 
sold  when,  §§  1693,  1694. 

Distribution,  absentee,  sale  of  unclaimed 
personalty  in  hands  of  agent,  §  1693. 

Distribution,  absentee,  sale,  proceeds, 
deposit  in  treasury,  §  1693. 

Distribution  to  treasurer,  how  money 
paid  out,  §  17031/0. 

Distribution  to  treasurer  when  distribu- 
tee a  minor  or  incompetent  without 
guardian,  §  17031/.. 

Distribution  to  treasurer  where  distribu- 
tee cannot  be  found,  §  1703%. 

Distribution,  where  decedent  non-resi- 
dent,  delivery  of  property,  §  1667. 

Escheat,  estates  administered  by  public 
administrator,  §  1737. 

Escheat,  failure  of  persons  entitled  to 
succeed  to  appear,  distribution  to 
state,  §  1269. 

Escheat,  if  persons  claiming  estate  not 
entitled  to  succeed,  distribution  to  be 
to  state,  §  1269. 

Escheat,  service  of  order  to  show  cause 
why  estate  should  not  escheat  on  at- 
torneys, §  1269. 

Jurisdiction  over  estate  of  non-resident 
decided  by  first  application,  §§  1294, 
1295. 

Sale,  when  ordered,  and  manner  of, 
§  1667. 

Unclaimed.     See  Public  Administrator. 
Unclaimed,  how  disposed  of,  §  1693. 

XVI.  Time  for  settlement  of,  and  exten- 
sion of;  reopening  estate;  property 
subsequently  discovered. 

After-discovered,  property,  appraisement 
of,  §  1451. 

After-discovered  property,  inventory  of, 
to  be  made,  §  1451. 

After  discovery,  inventory,  making  of, 
how  enforced,  §  1451. 

Closing  administration,  petition  for, 
§  1670. 

Continuance  of  administration,  proced- 
ure to  obtain, §  1670. 

Discovery   of  property  after  settlement, 

letters  issued  on,  §  1698. 
Estate  reopened  when,  §  1698. 
Extension    of    time    for    administration, 

where    will    puts    limitation    thereon, 

§  1670. 

Letters  again  issued  after  settlement 
when,  §  1698. 

Settlement,  final,  extension  of  time  for, 
§  1651. 

Settlement,  final  when  to  be  marie, 
§  1652. 

Settlement.  See  Executors  and  Admin- 
istrators, XII. 


ESTATES  OF  DECEDENTS.    (Continued.) 

XVII.  Costs  and  expenses  of  administra- 
tion; attorneys  for  absent  or  minor 
heirs. 

All  property  of  estate  chargeable  with, 
§  1516. 

Attorneys'  fees,  §§  1616,  1619. 

Attorney's  fee,  appeal  from  order  mak- 
ing allowance  on  account  of,  §  1616. 

Attorneys'  fees,  order  for  payment  on 
account  of,  pending  administration, 
§  1616. 

Attorney  for  minor,  power  to  appoint, 
§  1664. 

Attorney,  appointment  of  to  represent 
minor  on  distribution  and  final  settle- 
ment, §  1664. 

Attorney  for  absent  or  minor  heirs,  ap- 
pointment of,  §  1718. 

Commissions  and  allowances  of  execu- 
tors, §§  1618,1619. 

Costs,  by  whom  to  be  paid,  §  1720. 

Costs,  execution  for,  §  1720. 

Costs  of  final  distribution,  §  1664. 

Costs  of  proceedings  for  partial  distribu- 
tion, §§  1660,1661,  1663. 

Devisees  and  legatees,  liability  for,  and 
contribution  between,  §§  1563,  1564. 

Expenses,  estimate  of,  on  final  distribu- 
tion, §  1665. 

Expenses  of  administration,  executor 
may  retain,  §  1646. 

Provision  in  will  for,  §§  1560, 1562. 

XVIII.     New  trials  and  appeals. 
Appeal  lies  from  what  orders  respecting, 

§903. 
Appeal  from  order  respecting,  time  for, 

§939. 
Appeal  from  order  relating  to  homestead, 

§963. 
Appeal  from  order  relating  to   payment 

of  claim,  §  963. 
Appeal  from  order  making  allowance  on 

account    of   attorneys'   fees,  §  1616. 
Appeal  from  order  refusing  partition  of 

estate,  §  963. 
Appeals,   provisions   how   far   applicable 

to  probate  proceedings, §  1714. 
Appeal,  time  of  taking,  §  1715. 
New  trial   granted  in  what   proceedings 

only,  §  1714. 
New    trials,    provisions,    how    far    appli- 
cable to  probate  proceedings,  §  1714. 

XIX.  Requests  for  information  as  to  ad- 
ministration and  notice  in  case  of. 

Duty  on   receiving,  §  1380. 

Interested  persons  may  file,  §  1380. 

Notice,  duty  to  give  to  persons  filing  re- 
quests for  information,  §  1380. 

Petition,  hearing  of  and  finding  on, 
§  1380. 

Proceedings  on  filing  of,  §  1380. 

Who  may  file,  §  1380. 
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ESTATES  OF  IMISSING  PERSONS.     See 

Missing  Persons. 

ESTOPPEL. 

In    pais,   conclusiveness    of   presumption 

arising,  §  19G2. 
Landlord  and  tenant,  §  1962. 
Standing  by,  §  1962. 
Sureties  bound  by,  §  1912. 
To  deny  judgment,  §§  1908-1915. 

EVICTION. 

Of  execution  purchaser,  redress,  §  708. 
Ee-entry  after  when  a  contempt  of  court, 
§1210. 

EVIDENCE.     See   Depositions;    Variance; 
Witnesses. 
I.  Definitions. 
II.  Kinds  and  degrees  of. 

1.  Generally. 

2.  Primary  and  secondary. 
S.  Indispensable. 

4.  Prima  facie. 

5.  Partial. 

6.  Conclusive  and  unanswerable. 

7.  Direct;     indirect;     presumptions; 

inferences. 

8.  Cumulative;  corroborative;  slight; 

satisfactory;  relevant. 

III.  Parol  evidence. 

IV.  Expert  and  opinion  evidence. 
V.  Judicial  notice. 

VI.  Acts;  declarations;  admissions;  con- 
versations; omissions. 
VII.  Documentary  evidence. 
Vni.  Usages  and  customs. 
IX.  Hearsay;    res    gestae;    material    ob- 
jects. 
X.  Burden  of  proof. 
XI.  Admissibility  and  relevancy. 

1.  Generally. 

2.  On  subject  of  handwriting. 

3.  On  question  of  pedigree. 

4.  Test    ;jony  at  former  trial. 

5.  Particular  facts  or  questions,  how 

proved. 
XII.  Weight  and   sufficiency  of. 
XIII.  Questions  of  practice  relating  to. 

I.     Definitions. 
Conclusive,  defined,  §  1837. 
Corroborative,  defined,  §  1839. 
Cumulative,  defined,  §  1838. 
Direct,  defined,  §  1831. 
Evidence,  defined,  §  1823. 
Indirect,  defined,  §  1832. 
Indispensable,  defined,  §  1836. 
Inference,  defined,  §  1958. 
Law  of  evidence,  defined,  §  1825. 
Proof,  defined,  §  1824. 
Slight,  defined,  §  1835. 

n.    Kinds  and  degrees  of. 
1.  Generally. 
Degrees  of,  specified.  §  1828. 
Kinds  of,  four,  §  1287. 


to  Sections.] 

EVIDENCE,     n.  Kinds    and    degrees    of. 

(Continued.) 

2.  Primary  and  secondary. 

Abstracts  of  title,  admissibility  of  where 
records  burnt  or  destroyed,  §  185oa. 

Burnt  documents  or  records,  evidence  of. 
See  Burnt  or  Destroyed  Records  or 
Documents. 

Certificate  of  purchase  or  location  of 
public  land  as  evidence,  §  1925. 

Certificate,  seal  to,  §  1923. 

Certificate,  what  to  state,  §  1923. 

Certified  copies  of  public  writings, 
§  1893. 

Certified  copies  of  public  writings,  ad- 
missible, §  1893. 

Copies  of  aflSdavits  as,  §  2011. 

Copies  of  entries,  when  admissible, 
§  1947. 

Copies  of  records,  certified,  admissible 
without  further  proof,  §  1951. 

Copy  of  judicial  record,  as  evidence, 
§§  1905,1906,1907. 

Judicial  record  of  foreign  country,  copy 
of,  as  evidence, §  1907. 

Judicial  records,  certified  copies  of.  as 
evidence,  §§  1905,  1906,  1907. 

Justice's  judgment  of  sister  state,  tran- 
script as  evidence,  §  1921, 1922. 

Law,  foreign,  certified  copy  of,  admis- 
sible, §  1901. 

Law,  sister  state,  certified  copy  of,  ad- 
missible, §  1901. 

Lost,  how   may  be  proved,  §§  1855,  1937. 

Lost  paper,  when  copy  may  be  used, 
§§  1045,  1937. 

Lost,  secondary  evidence  of,  §  1937. 

Original  writing,  loss  to  be  proved  be- 
fore secondary  evidence,  admissible, 
§  1937. 

Original  writing  to  be  produced  except 
in  what  cases,  §  1937. 

Parol  evidence  of  writing  is  secondary 
evidence, §  1830. 

Primary,  defined,  §  1829. 

Eeeords,  certified  copies  of,  admissible, 
§§1901,1951. 

Records,  certified  copies  of,  admissible 
without  further  proof,  §  1951. 

Seeondarv,  admissible  on  proof  of  loss  of 
original,  §  1937. 

Secondary,  copy  of  judicial  record  of 
foreign  country,  when  admissible, 
§  1907. 

Secondary,  definition  of,  §  1830. 

Seeondarv,  of  contents  of  writings,  when 
admissible,  §§  1855,  1937,  1938. 

Secondary,  where  party  fails  to  produce 
writing  after  notice,  §  1938. 

Transcript  of  court  minutes  to  be  evi- 
dence equivalent  to  letters  of  admin- 
istration, §  1429. 

Will  itself  to  be  produced,  or  secondary 
evidence  of  contents  given, §  1969. 

Writings,  copy  of,  is  secondary  evidence, 
§  1830. 

Writings,  lost,  proof  of  contents,  §  1855. 
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EVIDENCE.     II.  Kinds    and    degrees    of. 


2.  Primary    axid    secondary.     (Coutin- 

ued.) 
Writings,   lost,  proof  of  loss   necessary, 

§§  1855,  1937. 
Writing,  notice  to  produce,  disobedience, 

secondary  evidence,  §  1938. 
Writing,  oral  contents  of,  is  secondary, 

§  1830. 
Writing,     original    must     be     produced, 

§  1937. 
Writing,  parol  evidence  of,  is  secondary 

evidence, §  1830. 
Writing,  public,  certified  copy  of,  admis- 
sible, §§1901,1951. 
Writings,  secondary,  of  contents  of  lost, 

§  1937. 
Writings,    secondary,    when    admissible, 

§  1855. 
Writing,  secondary,  when  not  produced 

after  notice,  §  1938. 
Written  instrument  best  evidence  of  its 

existence  and  contents,  §  1829. 

3.  Indispensable. 

Defined,  §  1836. 

In  general,  §§  1967-1970. 

Perjury,  §§  1844,1968. 

Perjury,  number  of  witnesses  necessary, 

§§  1844,1968. 
Treason, §§  1844,1968. 
Treason,  number  of  witnesses  necessary, 

§§  1844,  1968. 
When   law  requires   certain   evidence  to 

prove  acts  or  facts,  §  1967. 
Will,   lost   or   destroyed,   contents   to   be 

proved  by  two  witnesses,  §  1339. 

4.  Prima  facie. 

Affidavits  or  certified  copies  are,  of  facts 
stated, §  2011. 

Boards,  entries  by,  §§  1920, 1926. 

Books  of  science  or  art,  §  1936. 

Certificate  of  acknowledgment  of  private 
writing,  §  1948. 

Certificate  of  purchase  or  location  of 
state  land,  §  1925. 

Certificate  of  recording  officer,  §  1833. 

Charts,  §  1936. 

Decedent's  entries,  §  1946. 

Definition  of,  §  1833. 

Historical  books,  §  1936. 

Justice's  docket,  §  912. 

Maps,  §  1936. 

Officer's  entries,  §  1920, 1926. 

Orders  not  final,  §  1909. 

Patent,  statement  in,  as  to  date  of  loca- 
tion, §  1927. 

Petition  to  perpetuate  testimony,  order 
and  papers  filed  are  prima  facie  evi- 
dence, §  2087. 

Presumption,  what  is,  §  1959. 

Reporter's  notes,  transcript  of,  §  273. 

Third  person,  obligation  of,  evidence 
against  him  is  evidence  against  party, 
§  1851. 

5.  Partial. 

Defined,  §  1834. 


EVIDENCE.  II.  Kinds  and  degrees  of. 
5.  Partial.      (Continued.) 

Evidence  of  possession  of  remote  occu- 
pant on  question  of  title,  §  1834. 

Eeceived  subject  to  be  stricken  out, 
§  1834. 

When  admissible,  §  1834. 

6.  Conclusive  and  unanswerable. 

Conclusive,  defined,  §  1837. 

Conclusive,  in  general,  §  1978. 

Conclusive,  record  of  court,  parties  can- 
not  contradict,  §  1837. 

Degree  of  certainty  required  to  estab- 
lish facts,  §  1826. 

Entry  in  minutes  conclusive  evidence  of 
notice  of  petition  for  letters,  §  1376. 

No  evidence  conclusive  or  unanswerable 
unless  made  so  by  code,  §  1978. 

Presumptions,  what  conclusive,  §  1962. 
See  Presumptions. 

Eecitals  in  private  statute,  between  par- 
ties claiming  under,  §  1903. 

Eecord  of  court,  parties  cannot  contra- 
dict, §  1837. 

Unanswerable,  in  general,  §  1978. 

7.  Direct;    indirect;    presumptions;    infer- 

ences. 

Direct,  defined,  §  1831. 

Direct,  evidence  of  witness  to  agreement 
is,  §1831. 

Direct,  evidence  of  witness  to  writing  is, 
§  1831. 

Facts  from  which  other  facts  inferable, 
§  1870. 

Indirect,  classified,  §  1957. 

Indirect,  defined,  §  1832. 

Inferable,  facts  from  which  other  facts 
are,  §  1870. 

Inference  arises  when,  §  1960. 

Inference,  defined,  §  1958. 

Inference  from  admission,  §  1832. 

Inference,  upon  what  to  be  founded, 
§  1960. 

Presumption,  defined,  §  1959. 

Presumption  from  suppression  of  evi- 
dence, §  1963. 

Presumption  that  higher  evidence  ad- 
verse from  production  of  inferior, 
§  1963. 

Presumptions.     See  Presumptions. 

8.  Cumulative;  corroborative;  slight;  satis- 

factory; relevant. 
Corroborative,  defined,  §  1839. 
Cumulative,  defined,  §  1838. 
Relevant,  defined,  §  1870. 
Satisfactory,  defined,  §  1835. 
Satisfactory    evidence   will   justify   ver- 
dict, §  1835. 
Slight,  defined,  §  1835. 

III.     Parol  evidence. 
Circumstances    under    which    agreement 
made,  §  1856. 
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EVTDENCfE.  m.  Parol  evidence.  (Con- 
tinued.) 

Instrument,  evidence  that  words  havo 
peculiar  significance,  §  1861. 

Invalidity  of  agreement,  to  show,  §  1856. 

Mistake  or  imperfection  in  writing,  to 
show,  §  1856. 

Of  contents  of  writing,  §  1870. 

Of  laws  of  sister  state  or  foreign  coun- 
try, §  1902. 

Opinions  on  unwritten  law  of  another 
state  or  country, §  1902. 

To  establish  illegality  or  fraud,  §  1856. 

To  explain  ambiguity  in  writing,  §  1856. 

Will,  parol  evidence  not  admissible  to 
affect,  §  1856. 

Writing,  parol  evidence,  when  admissible 
to  affect,  §  1856. 

IV.     Expert  and  opinion  evidence. 

Expert  may  decipher  instrument,  §  1863. 

Expert.     See   Witnesses. 

Insanity,  opinion  of  intimate  acquaint- 
ance as  to,  §  1870. 

Insanity,  opinion  of  subscribing  witness 
as  to,  §  1870. 

Interpreter,  when  summoned,  and  duty 
of,  §  1884. 

Opinion  as  to  identity  or  handwriting, 
§  1870. 

Opinion  on  question  of  science,  art,  or 
trade,  §  1870. 

V.    Judicial  notice. 

Court  to  declare  to  jury,  §  2102, 

In  general,  §  1827. 

Is  taken  of  what  facts,  §  1875. 

Nature,  laws  of,  judicially  recognized, 
§  1875. 

Official  acts,  public  and  private,  are  ju- 
dicially recognized, §  1875. 

VI.  Acts;  declarations;  admissions;  con- 
versations; omissions. 

Acts  admissible  against  party,  §  1870. 

Acts  forming  part  of  transaction  admis- 
sible, §§  1850,1870. 

Acts  in  presence  of  party  and  his  con- 
duct, §  1870. 

Acts  of  agent,  §  1870. 

Acts  of  conspirator,  §  1870. 

Acts  of  decedent  against  interest  in  re- 
spect to  realty,  §  1870. 

Acts  of  decedent  as  to  relationship, 
birth,  marriage,  or  death,  §  1870. 

Acts  of  one  jointly  interested,  §  1870. 

Acts  of  partner,  §  1870. 

Acts  of  predecessor  as  to  title  admis- 
sible, §  1849. 

Acts  of  third  person  not  to  prejudice, 
generally,  §  1848. 

Admission,  inference  from,  §  1832. 

Admission  of  execution  of  writing,  §  1942. 

Admissions  of  predecessor,  §  1849. 

Admission,  offer  to  compromise  is  not, 
§  2078. 


to  Sections. 1 

EVIDENCE.     VI.  Acts;    declarations;    ad- 
missions;     conversations;      omissions. 

(Continued.) 

Admissions,  oral,  viewed  with  caution, 
§2061. 

Compromise,  evidence  of  offer  of,  not  ad- 
missible, §§  895,997,2078. 

Confession  of  adultery  not  sufiicient  to 
justify  divorce,  §  2079. 

Conversation,  all  admissible  where  part 
admitted,  §  1854. 

Declarations,  acts,  or  omissions  of  an- 
other, one  person  not  affected  by, 
§  1848. 

Declarations,  admissible  against  party 
making,  §  1870. 

Declarations,   agent,  as  evidence,  §  1870. 

Declarations,  agent,  when  admissible, 
§1870. 

Declarations,  all  admissible  if  part  ad- 
mitted, §  1854. 

Declarations  as  part  of  res  gestae.  See 
post,  IX. 

Declarations,  conspirator,  §  1870. 

Declarations,  decedent,  acts  or  omissions 
of,  admissibility  against  successor, 
§  1853. 

Declarations,  decedent,  admissibility 
against  his  successor  in  interest, 
§  1853. 

Declarations,  decedent,  against  interest, 
§  1870. 

Declarations,  decedent,  as  to  pedigree, 
§§  1852,  1870. 

Declarations,  decedent,  generally,  §  1870. 

Declarations,  decedent,  relating  to  birth, 
§  1870. 

Declarations,  decedent,  relating  to  death, 
§  1870. 

Declarations,  decedent,  relating  to  mar- 
riage, §  1870. 

Declarations,  decedent,  respecting  rela- 
tionship, §  1870. 

Declarations,  dying,  §  1870. 

Declarations  in  general,  §  1870. 

Declarations  in  presence  of  party  and  his 
conduct,  §  1870. 

Declarations  of  member  of  family,  as  to 
common  reputation,  §  1852. 

Declarations  of  member  of  familj'  as  to 
pedigree,  §  1852. 

Declarations  of  one  jointly  interested, 
when  admissible,  §  1870. 

Declarations  of  partner,  when  admis- 
sible, §  1870. 

Declarations  of  predecessor,  as  to  title, 
admissible,  §  1849. 

Declarations  of  third  person,  conduct  in 
relation  to,  §  1870. 

Declarations  of  third  person,  not  to 
prejudice,  §  1848. 

Declarations  of  third  person,  when  ad- 
missible, §  1870. 

Declarations,  written,  under  oath,  to  be 
by  deposition,  §  2020. 

Evidence  relating  to  third  persons,  ad- 
missibility, §  1S51. 
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EVIDENCE.  VI.  Acts;  declarations;  ad- 
missions; conversations;  omissions. 
(Continued.) 

Omissions,  as  evidence  against  party, 
§1870. 

Omissions  forming  part  of  transaction, 
§§  ISoO,  1870. 

Omissions  of  third  person  as  to  title,  ad- 
missible, §  1849. 

Omissions  of  third  person  not  to  preju- 
dice, generally,  §  1848. 

Vn.     Documentary  evidence. 

Accounts,  summary  of,  admissible  when, 
§  18.55. 

Acknowledgment,  certificate  of,  as  evi- 
dence, §  1948. 

Affidavit  or  certified  copy,  prima  facie 
evidence  of  facts  stated,  §  2011. 

Affidavits,  what  provable  by,  §§  1379, 
2009. 

Altered  writing,  when  admissible,  §  1982. 

Books  containing  law  of  sister  state  or 
foreign  country,  §  1900. 

Books  containing  published  decisions  ad- 
missible, §  1902. 

Books  containing  record  of  executions  as 
evidence, §  683. 

Books,  entries  in,  by  decedent,  §  1946. 

Books,  entries  in,  copies  of,  in  course  of 
business,  §  1947. 

Books,  historical,  §  1936. 

Books  of  art,  §  1936. 

Books  of  science,  §  1936. 

Books,  official,  entries  in,  as  evidence, 
§  1920. 

Books,  presumption  in  favor  of  correct- 
ness, §  1963. 

Burnt  records  or  documents,  evidence  of. 
See  Burnt  or  Destroyed  Records  or 
Documents. 

Certificate  of  notary  prima  facie  evi- 
dence of  presentment  of  claim  to  es- 
tate, §  1496. 

Certificate  of  purchase  or  of  location  of 
lands,  §  192.5. 

Certified  copies,  admissibility.  See  ante, 
11,2. 

Charts  as,  §  1936. 

Copies  from  books,  account,  etc.,  right  to 
take,  §  1000. 

Deeds,  acknowledged,  as  evidence, 
§§  1948,1951. 

Deed  under  court  process  as  evidence  of 
transfer,  §  1928. 

Docket-book  of  justice,  entries  in,  as  evi- 
dence, §  850. 

Entries  by  officers  as  evidence,  §§  1920, 
1926. 

Entries,  copies  of,  in  -course  of  business, 
as  evidence,  §  1947. 

Entries  in  family  Bibles,  or  books,  or 
charts,  §  1870. 

Entries  in  justice's  docket,  prima  facie 
evidence,  §  912. 

Entries  in  official  books,  prima  facie  evi- 
dence, §  1920. 


EVIDENCE.     VII.  Documentary  evidence. 

(Continued.) 
Entries   of   decedents,   when   admissible, 

§  1946. 
Execution-book  as,  §  683. 
Inspection  and  production  of  documents. 

See  Inspection  of  Writings. 
Judgment  as,  §§  1908-1915,  1962. 
Judicial  record,  defined,  §  1904. 
Judicial    record,    how    authenticated    as 

evidence,  §  1905. 
Judicial   record   of  another   state,   effect 

of,  §  1913. 
Judicial    record    of   court   of    admiralty, 

effect  of,  §  1914. 
Judicial  record  of  foreign  country,  effect 

of,  §  1915. 
Judicial  record  of  foreign  country,  how 

authenticated,  §  1906. 
Letter  admitted,  answer  may  be  given, 

§  1854. 
Maps  as,  §  1936. 

Notice  to  adverse  party  to  produce  writ- 
ings, §§ 1855, 1938. 
Notice  to  produce,  disobedience,  second- 
ary evidence,  §  1938. 
Notice    to    produce,    when    unnecessary, 

§  1938. 
Notice,    refusal    to    produce    books    and 

papers,    exclusion    of    evidence,  §  1000. 
Notice,    refusal    to    produce    books    and 

papers,  presumption  on,  §  1000. 
Officers,  entries  by,  as  evidence,  §§  1920, 

1926. 
Order  as  evidence,  §  1962. 
Recitals   in   statutes  as   evidence,  §  1903. 
Records,  officers',  are  admissible,  §§  1920, 

1951. 
Reports  of  phonographic  reporter  prima 

facie  correct,  §  273. 
Statutes,  recitals  in,  as  evidence,  §  1903. 
Will,   admissible,  where   action   to   quiet 

title  involves  gift  or  trust  under,  §  738. 
Will  itself  to  be  produced  or  secondary 

evidence  of  contents  given,  §  1969. 
Writing,  called  for  and  inspected,  need 

not  be  put  in  evidence,  §  1939. 
Writing,  if  part  admitted,  all  is  admis- 
sible, §  1854. 
Writing,    shown   to  witness,   reading   of, 

§  2054. 
Writings,   accounts,  summary   of,  admis- 
sible when,  §  1855. 
Writings,     acknowledged,     as     evidence, 

§§  1948,  1951. 
Writings,  affecting  realty,  acknowledged, 

admissible  without  proof,  §  1951. 
Writings,  certificate  of  acknowledgment 

of,  prima  facie  evidence  of,  §  1948. 
Writings,    construction    of,  §§  1S5G-1866. 

See  Contracts. 
Writings,  contents  of,  when  admissible, 

§§  1855,1870. 
Writings,  how  proved.     See  post,  XI,  5. 
Writings,  inspection  and   production   of. 

See  Inspection  of  Writings. 
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EVIDENCE.     Vn.  Documentaxy  evidence. 


(Continued.) 
Writing,  inspection  of,  by  opposite  side, 

§  2054. 
Writings,   inspection    of,   in   what   cases 

may  be  demanded,  §  1000. 

Vin.     Usages  and  customs. 

Evidence  that  terras  in  contract  have 
local  signification,  §  1S61. 

Local  customs  and  usages  in  actions  con- 
cerning mining  claims,  §  748. 

Usage,  §§  748,  1870. 

Usage,  admissible  for  what  purpose  only, 
§  1870. 

IX.     Hearsay;  res  gestae;  material  objects. 

Acts,  declarations  or  admissions  form- 
ing part  of  transaction,  §§  1850,  1870, 
subd.  7. 

Confined    to   personal   knowledge,  §  1845. 

Declarations  a  part  of  transaction, 
§§  1850,  1870,  subd.  7. 

Declarations,  res  gestae,  §  1850. 

Exhibits,  material  objects,  §  1954. 

Hearsay,  what  admissible,  §  1870. 

Objects,  material,  §  1954. 

Res  gestae,  §§  1850, 1870,  subd.  7. 

X.     Burden  of  proof. 
Affirmative     allegations,     only,     to     be 

proved,  §  1869. 
Afiirmative    allegations    to    be    proved, 

§  1869. 
Affirmative  of  issue  to  be  proved,  §  2061. 
Afiirmative,   one   holding,   must   produce 

evidence, §  1981. 
Burden   of  proof,  alteration   of  writing, 

§  1982. 
Burden  of  proof,  in  general,  §  1981. 
Burden    of    proving    action    is    barred, 

§458. 
Burden    of    proving   jurisdiction,    where 

judgment  pleaded,  §  456. 
Denial   of   ancient   writing  need   not   be 

proved  when,  §  1869. 
Guilt   to   be    proved    beyond    reasonable 

doubt,  §  2061. 
Negative     allegation,     whether     to     be 

proved,  §  1869. 
Preponderance   controls   where   evidence 

confiicting,  §  2081. 

XI.    Admissibility  and  relevancy. 
1.  Generally. 

Admissibility  of  evidence  is  question  of 
law,  §  2102. 

Character,  good,  evidence  of,  admissibil- 
ity, §  2053. 

Collateral  fact,  inquiry  into,  §  1868. 

Common  reputation  respecting  facts  over 
thirty  years  old,  §  1870. 

Compromise,  evidence  of,  not  admissible, 
§§895,997,2078. 

Confined  to  material  allegation,  §  1368. 


EVIDENCE.  XI.  Admissibility  and  rele- 
vancy.    1.  Generally.     (Continued.) 

Contract  required  to  be  in  writing,  evi- 
dence as  to,  not  admissible,  §  1973. 

Declarations  of  third  person,  conduct  in 
relation  thereto, §  1870. 

Facts  from  which  other  facts  inferable, 
§  1870. 

Facts  showing  credibility  of  witness, 
§  1870. 

Facts  which  may  be  proved  on  trial, 
§1870. 

Inscriptions  as  evidence  of  common  repu- 
tation, §  1870. 

Letter  admitted,  answer  may  be  given, 
§  1854. 

Material  allegation,  only,  to  be  proved, 
§  1867. 

Material  objects,  admissibility,  §  1954. 

Monuments  as  evidence  of  common  repu- 
tation, §  1870. 

Must  correspond  with  substance  of  ma- 
terial allegations,  §  1868. 

Obligation  or  duty  of  third  person,  evi- 
dence for  or  against,  admissible, 
§  1851. 

Part  of  act,  declaration,  or  transaction 
proved,  whole  admissible,  §  1854. 

Precise  fact  in  dispute,  evidence  of,  ad- 
missible, §  1870. 

Privileged  communications  between  cer- 
tain persons,  §  1881. 

Relevant,  must  be,  §  1868. 

Relevant,  what  is,  §  1870. 

Reputation,  common,  when  admissible, 
§  1870. 

Right  of  witness  to  testify  from  writing 
where  without  recollection,  §  2047. 

Third  person,  evidence  relating  to,  §  1851. 

Variance.     See  Variance. 

Writing,  part  proved,  whole  admissible, 
§  1854. 

2.  On  subject  of  handwriting. 

Ancient  writing,  comparison,  how  made, 

§  1945. 
Comparison  of  handwriting,  §  1944. 
Evidence    of,    by    comparison,    §§    1944, 

1945. 
Genuineness    of,    showing,    to    prove    a 

writing,  §  1940. 
How  proved,  §  1943. 

Opinion    respecting   admissibility,  §  1870. 
Writing  may  be  proved  by  evidence  of, 

§  1940. 

3.  On  question  of  pedigree. 

Ancient  facts,  evidence  of  common  repu- 
tation, §  1870. 

Common  reputation,  §§  1852,  1870. 

Declarations,  member  of  family,  as  to 
common  reputation,  §  1852. 

Declarations  of  decedent  as  to,  §  1852. 

Declarations  of  member  of  family  as  to 
§  1852. 

Engravings  as  evidence  of  pedigree 
§  1870. 
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EVIDENCE.     XI.  AdmlsslbiUty  and  rele- 
vancy,    3.  On    question    of    pedigree. 

(Continued.) 
Evidence     admissible     on     question     of, 

§  1870. 
Evidence  of  common  reputation,  §§  1852, 

1870. 
Family  portraits  on  subject  of,  §  1870. 
Eeputation,  common,  what  admissible  to 

show,  §§  1852,1870. 
What   admissible  as  evidence   of,  §  1870, 

4.  Testimony  at  former  trial. 

Deceased   witness,   testimony   at   former 

trial,  §  1870. 
Jurisdiction,    testimony    of    witness    at 

former  trial  who  is  out  of,  §  1870. 
Testimony  at  former  trial,  §  1870. 
Testimony    on    will    contest    reduced    to 

writing      and      signed,      admissibility, 

§  1316. 

5.  Particular     facts     or     questions,     how 
proved. 
Accounts,  how  proved,  §  1855. 
Affidavits,  identity  of  non-resident  may 

be  established  by,  §  1379. 
Congress,    proceedings    of,    how    proved, 

§  1918. 
Departmental    documents,    how    proved, 

§  1918. 
Destroyed  writing,  how  proved,  §  1855. 
Documents,  foreign,  how  proved,  §  1918. 
Documents,   official,   manner   of   proving, 

§  1918. 
Executive,  acts  of,  how  proved,  §  1918. 
Foreign    legislative    or    executive    acts, 

how  proved,  §  1918. 
Handwriting.     See  ante,  XI,  2. 
Identity,  evidence  of,  §  1379. 
Instrument,    contents    of,    how    proved, 

§  1855. 
Judicial  records,  proof   of,  §§  1905,  1906, 

1907. 
Justice's  judgment   of  sister  state,   how 

proved,  §§  1921,1922. 
Laws,  foreign,  how  proved,  §§  1901,  1902. 
Laws,  unwritten,  of  foreign  country,  how 

proved,  §  1902. 
Laws,   unwritten,    of    other    states,    how 

proved,  §  1902. 
Laws,  sister  state,   how  proved,  §§  1901, 

1902. 
Laws,    sister    state    or    foreign    country, 

book  containing,  as  evidence,  §  1900. 
Legislature,  proceedings  of,  how  proved, 

§  1918. 
Lost  writing,  how  proved,  §§  1855, 1937. 
Municipalities,      proceedings      of,      how 

proved,  §  1918. 
Newspaper,  publications  in,  how  proved, 

§2010. 
Pedigree.     See  ante,  XI,  3. 
Public    record    of    private    writing,    how 

proved, §  1919. 
Eecord,  how  proved,  §§  1855,  1951. 


EVIDENCE.     XI.  Admissibility  and  rele- 
vancy. 5.  Particular  facts  or  questions, 

how  proved.     (Continued.) 
Eecord,    judicial,    how    proved,  §§  1905, 

1906. 
Territory,     public     documents     of,     how 

proved,  §  1924. 
United   States,   documents,   how   proved, 

§  1918. 
United   States,   public   writings   of,   how 

proved,  §  1924. 
Writings,     acknowledged,    admissibilitv, 

§§  1948,1951. 
Writing,    admission    of,    execution    need 

not  be  proved, §  1942. 
Writing   affecting   realty   acknowledged, 

admissible      without      further      proof, 

§  1951. 
Writing,     evidence     of     execution     not 

necessary  when,  §  1942. 
Writing,   execution   need   not   be   proved 

when,  §  1942. 
Writings,  how  proved,  §  1940. 
Writing,  how  proved  where  subscribing 

witness    denies    or    forgets    execution, 

§  1941. 
Writings,  lost,  how  proved,  §  1937. 
Writing,    producing    and    acting    on    as 

genuine,   dispenses   with   proof,  §  1942. 
Writings,     public,     of     territories,     how 

proved,  and  effect  of,  §  1924. 

XII.    Weight  and  suflaciency  of. 

Accomplice,  testimony  to  be  viewed  with 
distrust,  §  2061. 

Affirmative  allegations,  proof  of.  See 
ante,  X. 

Burden  of  proof.     See  ante,  X. 

Certificate  of  location  or  purchase,  effect 
of  adverse  holding  on,  §  1925. 

Degree   of  certainty  required,  §  1826. 

Estimated  how,  §  2061. 

Evidence  of  witness  testifying  from 
writing  without  particular  recollection 
received  with  caution,  §  2047. 

Greater  number  of  witnesses  does  not 
control  when,  §  2061. 

Guilt  to  be  proved  beyond  reasonable 
doubt,  §  2061. 

Instruction  as  to  effect,  character,  and 
weight  of,  §  2061. 

Insufficiency  of,  as  ground  for  new  trial, 
§  657. 

Jury  judges  of  effect  of,  §  2061. 

Jury,  rules  governing,  in  estimating  evi- 
dence, §  2061. 

Material  allegations  only  need  be  proved, 
§  1867. 

Oral  admissions,  evidence  of,  viewed 
with  caution,  §  2061. 

Perjury,  testimony  of  one  witness  not 
sufficient,  §  1844. 

Preponderance  of,  controls,  §  2061. 

Presumption  arising  from  suppression  of 
evidence,  §  1963. 

Presumption  that  higher  evidence  ad- 
verse  from  producing  inferior,  §  1963. 
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EVIDENCE.     XII.  Weight  and  sufficiency 

of.      (Continued.) 
Production   of  weaker   testimony,   effect 

of,  §  2061. 
Eules  governing  in  weighing  testimony, 

§2061. 
Satisfactory,  will  sustain  verdict,  §  1835. 
Treason,   testimony   of   one  witness   not 

sufficient,  §  1844. 
Weight     of,     considerations     governing, 

§2061. 
Witness   false  in  part  to  be  distrusted, 

§  2061. 
Witness,    one    sufficient    to    prove    fact, 

§  1844. 
Witnesses.     See  Witnesses. 

Xm.     Questions   of  practice  relating  to. 

Admissibility  of,  question  for  court, 
§2102. 

Clerk  to  take  testimony,  when  no  short- 
hand reporter,  §  1051. 

Cumulative,  court  may  stop  introduction 
of  further  evidence  when,  §  2044. 

Depositions.     See  Depositions. 

Disregard  of  evidence,  court  may,  on  its 
own  motion,  grant  new  trial,  §  662. 

Errors  in  rulings  disregarded  unless  sub- 
stantial injury,  §  475. 

Evidence  of  witness  testifying  from 
writing  without  particular  recollection 
received  with  caution,  §  2047. 

Examination  of  witnesses.  See  Wit- 
nesses. 

Examination  to  be  in  presence  of  par- 
ties, §  1846. 

Exception,  order  on  motion  to  strike  out 
evidence   deemed  excepted  to,  §  647. 

Exception,  ruling  on  objection  to  evi- 
dence deemed  excepted  to,  §  647. 

Exclusion  of  witnesses  from  courtroom, 
§§  125,2043. 

Further  evidence,  court  may  stop  intro- 
duction of,  when,  §  2044. 

Insufficiency  of  evidence  as  ground  for 
new  trial,  §  657. 

Interpreters.     See  Interpreter. 

Issues  of  fact,  evidence  on,  to  be  ad- 
dressed to  jury, §  2101. 

Modes  of  taking  testimony,  §  2002. 

New  trial  for  disregard  of,  §  662. 

Newly  discovered,  as  ground  for  new 
trial,  §  657. 

Notice  to  produce  books  or  papers.  See 
ante,  VII. 

Offering  further  evidence  after  original 
case   closed,  §  607. 

Order  of  introducing,  §§  607,  2042. 

Order  of  proof,  how  regulated,  §  2042. 

Order  of,  where  several  defendants, 
§607. 

Perpetuation  of  testimony.  See  Deposi- 
tions. 

Privileged  communications.  See  Privi- 
leged Communications. 

Production  of,  court  may  stop,  where  al- 
ready full,  §  2044. 
2  Fair. — 142 


EVIDENCE.     Xin.  Questions  of  practice 

relating  to.     (Continued.) 
Questions  of  fact,  when  for  jury,  §  2101. 
Questions  of  law,  when  for  court,  §  2102. 
Rebuttal,  §  607. 

Eules  of  evidence  apply  on  trial  of  ques- 
tion of  fact  by  court,  §  2103. 
Eules  of,  to  be  decided  by  court,  §  2102. 
Euling  on  objection  to,  deemed  excepted 

to,  §  647. 
Striking  out  order  granting  or  denying 

deemed  excepted  to,  §  647. 
View  of  premises  by  jury,  §  610. 
Witness  to  be  under  oath  or  affirmation, 

§  1846. 
Witnesses.     See  Witnesses. 
Writing   called   for   and   inspected  need 

not  be  introduced,  §  1939. 
Writing,  part  proved,  whole  admissible, 

§  1854. 
Writing  shown  witness  may  be  inspected 

by  opposite  party,  §  2054. 
Writing  shown  witness  to  be  read  before 

testimony  of  witness  closed,  §  2054. 
Writing,  witness  cannot  be  examined  as 

to,   until   shown  him,  §  2054. 

EXCEPTIONS. 

Absence  of  party,  decision  in,  deemed 
excepted  to,  §  647. 

After  judgment,  how  settled,  §  651. 

Bill  of,  all  exceptions  relied  on  to  be  con- 
tained in,  §  650. 

Bill  of,  amendments  to,  adverse  party 
may  propose,  §  650. 

Bill  of,  amendments  to,  if  none  pre- 
pared, bill  may  be  presented  without 
notice,  §  650. 

Bill   of,  amendments  to  generally,  §  650. 

Bill  of,  amendments  to,  time  to  file,  §  650. 

Bill  of,  amendments  to,  service  of,  §  650. 

Bill  of,  amendments  to,  time  to  serve, 
extension    of,  §  1054. 

Bill  of,  application  for  new  trial,  when 
may  be  made  on,  §  658. 

Bill  of,  certifying,  §  650. 

Bill  of,  decision  by  tribunal  other  than 
a  judge,  presentment,  settlement  and 
signing,  §  649. 

Bill  of,  decision  other  than  by  judicial 
officer,  presentment  and  settlement  of, 
§  650. 

Bill   of,   delivery  to  absent  judge,  §  650. 

Bill  of,  delivery  to  clerk,  and  duty  of, 
§650. 

Bill  of,  delivery  to  judge,  §  650. 

Bill  of,  engrossing,  time  for,  §  650. 

Bill  of,  evidence,  how  much  to  be  stated, 
§  648. 

Bill  of,  evidence,  substance  of  report- 
er's notes  only  to  be  stated,  §  648. 

Bill  of,  filing  with  clerk,  §  650. 

Bill  of,  how  prepared  on  appeal  from 
order  vacating  judgment,  §  663a. 

Bill  of,  may  be  settled  and  signed  after 
officer  or  judge  ceases  to  be  such,  §  6o3. 

Bill  of,  must  contain  what,  §  650. 
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EXCEPTIONS.     (Continued.) 

Bill  of,  on  trial  before  referee,  prepara- 
tion, service,  amendment,  and  settle- 
ment, §  650. 

Bill  of,  preparation,  manner  of,  §  650. 

Bill  of,  preparation,  time  for,  §  650. 

Bill  of,  preparation,  time,  extension  of, 
§650. 

Bill  of,  presentation  and  settlement  on 
decision  by  judicial  officer  other  than 
judge,  §  653. 

Bill  of,  presenting  to  judge,  time  of,  and 
notice  of,  §§  649,  650. 

Bill  of,  presentment  of,  delivery  to  clerk 
and  duty  of  clerk,  §  650. 

Bill  of,  presentment  of,  to  be  presented 
to  judge  or  delivered  to  clerk,  §  650. 

Bill  of,  referee,  presentment  and  settle- 
ment  where   case   tried  before,  §  650. 

Bill  of,  refusal  to  allow,  application  to 
supreme  court  to  prove  same,  §  652. 

Bill  of,  service  of,  §  650. 

Bill  of,  service  of  certified  bill,  time  for, 
§650. 

Bill  of,  service  of,  not  necessary  on 
party  defaulting  or  not  appearing, 
§  650. 

Bill  of,  settlement  by  officer  other  than 
judge,  §  649. 

Bill  of,  settlement  by  referee,  §  650. 

Bill  of,  settlement  by  supreme  court, 
manner  and  effect  of,  §  652. 

Bill  of,  settlement  of,  engrossing  and 
certifying,  §  650. 

Bill  of,  settlement,  notice  of,  §  650. 

Bill  of,  settlement,  notice  unnecessary, 
when,  §  650. 

Bill  of,  settlement,  on  death,  disqualifi- 
cation, absence  or  refusal  of  judge  or 
officer,  §  653. 

Bill. of,  settlement  of,  procedure,  §  650. 

Bill  of,  settlement  of,  signing  and  filing 
of,  §§  649,  650. 

Bill  of,  settlement  of,  striking  out  re- 
dundant and  useless  matter,  §  650. 

Bill  of,  settlement,  service  on  adverse 
party, §  650. 

Bill  of  exceptions,  settlement  of,  notice 
of  time  of,  §  C50. 

Bill  of,  settlement,  time  of,  judge  to 
designate,  §  650. 

Bill  of,  settlement  to  be  made  at  time 
designated,  §  650. 

Bill  of,  settlement,  to  decision  after 
judgment,  §  651. 

Bill  of,  settlement  without  notice  to  ad- 
verse party,  §  650. 

Bill  of,  signature  by  judge  or  referee, 
§  650. 

Bill  of,  striking  out  redundant  matter, 
§650. 

Bill  of,  time,  extension  of,  §  1054. 

Bill  of,  to  decision  after  judgment,  set- 
tlement of,  §  651. 

Bill  of,  to  decision  by  officer  other  than 
judge,  §§  649,  650. 


EXCEPTIONS.     (Continued.) 

Bill  of,  to  decision  may  be  presented  at 
time  made,  §  649. 

Bill  of,  to  decision,  to  be  signed  by 
judge  and  filed  with  clerk,  §  64&. 

Bill  of,  what  to  contain,  §  650. 

Continuance,  order  refusing,  deemed  exe- 
cuted  to,  §  647. 

Court  commissioners'  findings,  exception 
to,  how  made,  §  645. 

Decisions  after  judgment,  bill  of  excep- 
tions, preparation  and  settlement  of, 
§651. 

Decisions  after  judgment,  exceptions, 
how  presented,  settled,  and  allowed, 
§651. 

Decision  other  than  by  a  judge,  present- 
ment, settlement  and  signing  of  bill 
of  exceptions,  §§  649,  650. 

Defined,  §  646. 

Demurrer,  order  sustaining  or  overruling, 
deemed  excepted  to,  §  647. 

Documents  on  file,  how  incorporated, 
§648. 

Filing  with  clerk,  §  649. 

Final  decision  deemed  excepted  to,  §  647. 

Form  of,  generally,  §  64S. 

Form  of,  when  made  on  insufficiency  of 
evidence,  §  648. 

Insufficiency  of  evidence,  on  ground  of, 
requisites,  §  648. 

Interlocutory  order  or  decision  deemed 
excepted  to,  §  647. 

Judge  out  of  office  may  settle,  §  653. 

Matters  deemed  excepted  to,  §  647. 

Order  or  decision  from  which  appeal  lies 
deemed  excepted  to,  §  647. 

Order,  when  deemed  excepted  to,  §  647. 

Pleading,  amendment,  order  allowing  or 
refusing,  deemed  excepted  to,  §  647. 

Pleading,  order  striking  out,  deemed  ex- 
cepted to,  §  647. 

Referee's  findings,  to,  how  made,  §  645. 

Eeferee,  presentment  and  settlement  of 
bill  of  exceptions  where  case  tried  be- 
fore, §  650. 

Settlement  of,  time  for,  §§  649,  650. 

Signing  by  judge  or  judicial  officer, 
§649. 

Statement  on  appeal.     See  Statement. 

Statement  on  motion  for  new  trial.  See 
New  Trial. 

Sureties,  to.     See  Suretyship. 

Time  for,  §  646. 

Verdict   deemed  excepted  to,  §  647. 

What  deemed  excepted  to,  §  647. 

EXECUTION.  See  Supplementary  Pro- 
ceedings. 

After  five  years,  §  685. 

Against  the  person,  §  632. 

Amount  of  property  to  be  seized,  §  691. 

Any  debtor  of  defendant  may  pay  cred- 
itor when,  §  716. 

Appeal,  remedy  on  reversal  where  prop- 
erty sold  on  execution,  §  957. 
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EXECUTION.     (Continued.) 

Appeal,  restitution  where  property  sold 

under,  and  judgment  reversed,  §  957. 
Assistance,  writ  of.     See  Assistance. 
Attached  property  may  be  sold  as  under, 

when,  §  548. 
Attached  property,  sale  under,  §  550. 
Book  as  evidence,  §  CSS. 
Book,  how  kept    and  what    to    contain, 

§6S3. 
Book,  open  to  inspection,  §  683. 
Building  material,  when  not  subject  to, 

§  1196. 
Claim  of  property,  bond,  amount  of  and 

conditions  in,  §  TlQi/^. 
Claim  of  property,  bond,   claimant  may 

give  and  release  property,  §  710. 
Claim    of    property,    bond,    estimate     of 

value  and  new  bond,  §  7121^. 
Claim  of  property,  bond,  filing  and  serv- 
ing of,  §  711. 
Claim   of    property,   bond,    justification, 

approval       and       disapproval,  §§   712, 

7121/2. 
Claim   of    property,   bond,    justification, 

manner  of,  §  713. 
Claim   of   propertv,   bond   of,   objections 

to,  §§  71iyo,  7121/2. 
Claim  of  property,  bond,  when  becomes 

effectual,  §  7131/2. 
Claim  of  property,  how  made,  §  689. 
Claim  of  property,  indemnity  and  under- 
taking on,  §  689. 
Claim   of  property,  new  bond  on  disap- 
proval of  old,  §§  712,  7121/2. 
Claim   of    property,    proceedings     where 
portion  of  realty  to  be  sold  is  claimed, 
§694. 
Company,   interests    in,   how  levied    on, 

§  688. 
Contribution  among  defendants,  right  of 

and  how  enforced,  §  709. 
Corporation,    shares   in,   how   levied   on, 

§688. 
Costs  in  probate  proceedings,  execution 

for,  §  1720. 
Costs  on  appeal,  for,  §  1034. 
Counties,   issuing   to   different,   at    same 

time,  §  687. 
County,  issuing  to  another,  right  of  and 

procedure, §  687. 
Credits,  how  levied  on,  §  688. 
Damages  in  eminent  domain,  to  recover, 

§  1252. 
Death,  not  to  issue  after,  §  1505. 
Death   of  party,  when   may  issue   after, 

§  686. 
Debts,  how  levied  on,  §  688. 
Decedent,   decree   for   payment   of  debts 

of,  execution  for,  §  1619. 
Decedent,   judgment   against,   no     execu- 
tion can  issue,  §§  1504,  1505. 
Decedent,   proceedings  where    execution 

issued  iaefore  death,  §  1505. 
Dormant  judgment,  on,  §  685. 
Eminent  domain,  to  recover  damages  in, 
§1252. 


EXECUTION.     (Continued.) 

Enforcement,   when    judgment    requires 

performance  of  particular  act,  §  6S4. 
Enforcement,   when    judgment    requires 

sale  of   property,  §  684. 
Enforcing  order  by,  §  1007. 
Excess     in     proceeds,    how   disposed   of, 

§691. 
Executed  how,  §  691. 

Executor,  against,  after  decree  for  pay- 
ment of  claims,  §  1649. 
Executor,   judgment    against,   no    execu- 
tion to  issue,  §  1504. 
Exempt,  what  property  is,  §  690. 
Exemption,   materials    for    building  not 

subject  to  execution,  §  1196. 
Forcible  entry  and  detainer,  in,  §  1174. 
Forcible  entry,  enforcement  of  execution 

against  married  woman  in,  §  1164. 
Form  of,  §  682. 

Gold-dust,  how  returned,  §  688. 
Inspection,  execution-book  open  to,  §  683. 
Issuance  after  death,  §§  686,  1505^ 
Issuance  of,  after  five  years,  §  685. 
Issuance  of,  time  of,  §  681. 
Issuance,   time   of,   when   stayed   or   en- 
joined, §  681. 
Issuance,  to  whom  issued  when  affecting 

realty  which  becomes  part  of  another 

county,  §  687. 
Issuance,  to  whom  issued  when  property 

required  to  be  delivered,  §  687. 
Issuance,  to  whom  may  issue,  §  687. 
Issue,  may,  to  any  sheriff,  §  687. 
Issue  of,  where  judgment  for  delivery  of 

property,  §  682. 
Issued  to  dift"erent  county,  how  executed, 

§682. 
Issues  in  name  of  people,  §  628. 
Issuing  to   different    counties    at    same 

time,  §  687. 
Judgment  barred  by  limitation,  on,  §  685. 
Judgment,  manner  of  enforcing,  §  684. 
Judgments  against  officers,  how  enforced, 

§  710. 
Justice's    court,    from,  §§  901-905.     See 

Justices'  Courts,  XXI. 
Justice's  judgment  docketed  in  superior 

court,  on,  §  899. 
Leasehold    when    subject    to   redemption 

after  sale  on  execution  and  when  not, 

§  700a. 
Levied     before     death,    proceedings    on, 

§  1505. 
Lew,  amount  of  property  to  be  seized, 

§  691. 
Levy,  defendant  may  indicate  property 

when,  §  691. 
Levy,  how  made,  §§  682,  688,  691. 
Levy,   property   in   hands   of   heirs,  ten- 
ants, trustees  etc.,  §  682. 
Levy,  property  subject  to,  §§  688,  1196. 
Levy  to  be  made  only  on  part  of  prop- 
erty, if  sufficient.  §  691. 
Lew,   until,  property   not    affected    by, 

§  688. 
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EXECTJTION.      (Continued.) 

Levy,   writ,   how   executed,  §§  682,   688, 
691. 

Limitation,  judgment  barred  by,  §  685. 

Limitation   of  action  against   officer  for 
money  collected  upon,  §  339. 

Limitation  of   action  against  ofiicer  for 
seizure,  §  341. 

Married   woman,   enforcement   of   execu- 
tion against,  in  forcible  entry,  §  1164. 

Materials    for   building  not  subject   to, 
§  1196. 

May  issue  to  any  sheriff,  §  687. 

May    issue    at    same    time    to    different 
counties,  §  687. 

Money,  amount  and  kind  of,  payable  in, 
§682. 

Money,  execution  for,  how  levied,  §  684. 

Money,   order  for   payment   of,   enforce- 
able by,  §  1007. 

Name  of  people,  issues  in,  §  682. 

Order  of  court,  enforcing  by,  §  1007. 

Payment   by   any  creditor,   sheriff's    re- 
ceipt, §  716. 

Payment  in  specific  kind  of  money,  how 
executed, §  682. 

People,  to  issue  in  name  of,  §  682. 

Performance  of  act,  how  enforced,  §  684, 

Person,  against  the,  after  return  unsat- 
isfied, §  684. 

Person,     against     the,     how     executed, 
§§  682,  684. 

Personal    property,    how    subjected    to, 
§§  682,   684. 

Possession,  writ  of.     See  Assistance. 

Preferred  claims  for  wages,  §  1206. 

Preferred  claims  for  wages,  costs  in  case 
of,  §  1206. 

Preferred     claims     for    wages,    how    en- 
forced, §  1206. 

Preferred  claims  for  wages,  proceedings 
where   disputed,  §  1206. 

Preferred  claims  for  wages,  proceedings 
where  not  disputed,  §  1206. 

Prisoner,      discharge      of,  §§  1143-1154. 
See  Prisoner. 

Prisoner,  plaintiff  to  advance  funds  for 
support  of,  §  1154. 

Property,  how  subjected  to,  §§  682,  684, 
688. 

Property    in    hands    of    heirs,    tenants, 
trustees,  etc.,  §  682. 

Property    not     affected    by,    until    levy, 
§688. 

Property   not   capable   of   manual   deliv- 
ery, how  levied  on,  §  68S. 

Property,  what  subject  to,  §  688. 

Real  property,  how  subjected  to,  §§  682, 
684,  688. 

Receiver  in  aid  of,  §  564. 

Record  of,  as  evidence,  §  683. 

Recording    and    indexing,   where   realty 
levied  on,  §  683. 

Redemption,  action  by  redemptioner  for 
accounting  of  rents  and  profits,  §  707. 

Redemption  by  a  redemptioner,  §  703. 

Redemption  by  judgment  debtor,  §  703. 


EXECTJTION.      (Continued.) 

Redemption,    certificate     of,    filing    and 

recording, §  703. 
Redemption,  judgment  creditor  may  re- 
deem estate  of  decedent, §  1505. 
Redemption,  leasehold  sold  under  execu- 
tion, when  subject   of  and  when  not, 
§  700a. 

Redemption,  notice  of,  giving  and  filing 
of,  §  703. 

Redemption,  notice  to  be  filed  with  re- 
corder when,  §  703. 

Redemption  of  estate  of  decedent, 
§  1505. 

Redemption  of  realty,  who  may  effect, 
§701. 

Redemption,  payment  in  kind  of  money 
specified  in  judgment,  §  704. 

Redemption,  payments  may  be  made  to 
whom,  §  704. 

Redemption,  property  subject  to,  with 
what  exception,  §  700a. 

Redemption,  rents  and  profits  a  credit 
on,  §  707. 

Redemption,  rents  and  profits,  action  for 
accounting,  §  707. 

Redemption,  rents  and  profits,  time,  ex- 
tension of,  where  purchaser  fails  to 
account,  §  707. 

Redemption,  restraining  waste  until 
time  expires,  §  707. 

Redemption,   right   of,  §  700a. 

Redemption,  successive  redemptions, 
amount  to  be  paid,  §  703. 

Redemption,  successive  redemptions  au- 
thorized, §  703. 

Redemption,  successive  redemptions, 
time  for,  §  703. 

Redemption,  tender  equivalent  to  pay- 
ment, §  704. 

Redemption,  time  within  which  may  be 
had,  §§  702,  703. 

Redemption,  time,  extension  of  where 
purchaser  fails  to  account,  §  707. 

Redemption,  what  property  not  subject 
of,  §  700a. 

Redemptioner,  affidavit  by,  §  705. 

Redemptioner,    defined,  §  701. 

Redemptioner,  what  he  must  do  to  re- 
deem, §  705. 

Redemptioner,  what  must  pay,  §§  702, 
703. 

Redemptioners,  who  may  redeem,  §  701. 

Release  of  property,  how  effected,  §  688. 

Rents  and  profits  from  time  of  sale  till 
redemption,  §  707. 

Rents  and  profits  from  time  of  sale  to 
execution,  accounting  for,  §  707. 

Rents  and  profits  from  time  of  sale  to 
redemption,  statement  of,  §  707. 

Requisites  of,  §  682. 

Return,  failure  to  make,  of  sale,  attach- 
ment for,  §  1575. 

Return,  gold-dust  to  be  returned  as 
money,  §  GS8. 

Return  of,  recording  where  realty  levied 
on,  §  683. 
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EXECUTION.      (Continued  ) 

Returnable  to  whom,  §  683. 

Returnable   when,  §  683. 

Sale,  absolute  in  what  cases,  §  700a. 

Sale,  after  sufficient  property  sold,  sale 
to  stop,  §  694. 

Sale,  between  what  hours  to  be  held, 
§694. 

Sale,  certificate  of,  §§  698,  699. 

Sale,  certificate  of,  filing  duplicate  with 
recorder,  §  700a. 

Sale,  certificate  of  sale,  sheriff  to  give, 
§  700a. 

Sale,  certificate  of,  what  to  contain, 
§  700a. 

Sale,  damages  to  realty,  purchaser  may 
recover  for,  §  746. 

Sale,  deed,  purchaser,  when  entitled  to, 
§703. 

Sale,  delivery  of  property  not  suscep- 
tible of  manual  delivery,  §  699. 

Sale,  delivery  of  property  susceptible 
of   manual   delivery,  §  698. 

Sale,  enjoining  injury  to  property  after, 
and  before  conveyance,  §  745. 

Sale,  evicted  purchaser,  remedy  of, 
§  708. 

Sale,  excess  in  proceeds,  how  disposed 
of,  §691. 

Sale,  how  conducted,  §  694. 

Sale,  judgment  directing,  how  enforced, 
§684. 

Sale,  manner  of,  §§  693,  694. 

Sale,  notice,  how  given,  §  692. 

Sale,  notice  in  case  judgment  specifies 
kind  of  money  payable  in,  §  692. 

Sale,  notice  in  case  of  perishable,  §  092. 

Sale,  notice  in  case  of  personalty,  §  692. 

Sale,  notice  in  case  of  realty,  §  692. 

Sale,  notice,  penalty  for  defacing  or  tak- 
ing  down,  §  693. 

Sale,  notice  where  judgment  payable  in 
specified  kind   of  money,  §  692. 

Sale,  notice,  without,  penalty,  §  693. 

Sale,  officer,  liability  for  proceedings  on 
refusal  of  purchaser  to  pay,  §  697. 

Sale,  officer  or  deputy  not  to  purchase, 
§694. 

Sale,  order  of,  judgment  debtor  may 
direct,  §  694. 

Sale,  personalty,  delivery  of  and  certifi- 
cate, §  698. 

Sale,  personalty,  manner  of,  §  694. 

Sale,  property  not  susceptible  of  deliv- 
ery, certificate  of  sale,  §  699. 

Sale,  purchaser,  eviction  from  property, 
rights   on,  §  708. 

Sale,  purchaser,  failure  to  get  possession 
because  of  irregularitv,  rights  of, 
§  708. 

Sale,  purchaser,  failure  to  get  posses- 
sion, revival  of  judgment  in  favor  of, 
§708. 

Sale,  purchaser  may  recover  damages  for 
injuries   to  realty,  §  746. 

Sale,  purchaser,  rights  of,  on  a  reversal 
or   discharge  of  judgment,  §  708. 


to  Sections.] 

EXECUTION.      (Continued.) 

Sale,  purchaser,  rights  of,  where  prop- 
erty  attached,  §  700. 

Sale,  purchaser,  title  of,  §  700. 

Sale,  purchaser,  waste  by,  restrained, 
§  706. 

Sale,  real  property,  manner  of,  §  694. 

Sale,  real  property,  on  claim  of  portion 
by  third  person,  §  694. 

Sale,  real  property,  rents  from  time  of 
sale  until  redemption,  §  707. 

Sale,  refusal  of  purchaser  to  pay,  lia- 
bility of,  §  695. 

Sale,  refusal  of  purchaser  to  pay,  lia- 
bility of  sheriff,  §  697. 

Sale,  refusal  of  purchaser  to  pay,  pro- 
ceedings  on,  §  695. 

Sale,  refusal  of  purchaser  to  pay,  subse- 
quent bid  refused, §  696. 

Sale,  relation  of  title  of  purchaser,  §  700. 

Sale,  to  be  at  public  auction,  §  694. 

Sale,  to  be  in  separate  lots  or  parcels, 
§694. 

Sale,  to  cease  when  sufficient  property 
sold,  §  694. 

Sale,  what  bids  may  be  refused,  §  696. 

Sale,  what  title  passes,  §  700. 

Sale,  when  absolute,  §  700a. 

Sale,  when  conveyance  to  be  made,  §  703. 

Satisfaction  of  judgment  by  return  of, 
§  675. 

Sheriff's  deed,  when  purchaser  entitled 
to,  §  703. 

Ships,  against,  application  of  proceeds, 
§825. 

Stay  of,  power  of  court  as  to,  §  681a. 

Subrogation  by  debtor  paying,  §  709. 

Subrogation  of  surety  paying,  §  709, 

Supplementary  proceedings,  §§  714-721. 
See  Supplementary  Proceedings. 

Third  person,  claim  of  property  by, 
§  689. 

Time  of,  issuance  after  five  days,  §  685. 

Time  within  which  may  issue,  §  681. 

Time  within  which  may  issue,  when 
stnyed  or  enjoined,  §  681. 

To  issue  in  name  of  people,  §  682. 

To   whom   may   issue,  §  687. 

To  issue  to  whom,  when  concerns  real 
property,  §  687. 

To  whom  to  issue,  when  property  re- 
quired to  be  delivered,  §  687. 

Until  levy,  property  not  affected  by, 
§  688. 

Vessels,  against,  application  of  proceeds, 
§825. 

"Wages,  claim  for  preferred,  §  1206. 

Waste,  enjoining,  after  sale  on  execution 
and  before  conveyance,  §  745. 

Waste  may  be  restrained  until  time  to 
redeem  expires,  §  706. 

Waste,   what  is  not,  §  706. 

What  liable  to  be  seized  on,  §  688. 

What  propertv  exempt  from,  §  690. 

What   to  eontnin,  §  fi82. 

What    to    require,  §  682. 

Who   may  issue,  §  682. 
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EXECUTION.      (Continued.) 
Whom  to  be  directed  to,  §  682. 
Writ  of,  how  executed,  §  691. 
Writ  to  require  what  of  s\ieriff,  §  682. 

EXECUTION-BOOK,  §  683. 

EXECUTION  OF  INSTRUMENT. 

Defined,  §  1933. 

EXECUTIVE  ACTS. 

How    proved,  §  1918. 

EXECUTORS  ANB  ADMINISTRATORS. 

See  Estates  of  Decedents;  Public  Ad- 
ministrator; Probate  Court;  Wills. 
I.  Who  competent  and  entitled  to  act; 
nomination;  appointment. 
II.  Letters  testamentary  or  of  admin- 
istration. 

1.  Letters  testamentary, 

2.  Letters  of  administration. 

S.  Letters  of  administration  with 
the  will  annexed. 

4.  Time  to  commence  administra^ 

tion. 

5.  Special  letters. 

6.  Revocation  of. 

III.  Bond. 

IV.  Oath. 

V.  Termination  of   authority;   death; 
resignation;     removal;     suspen- 
sion; renunciation. 
VI.  Powers,  duties,  and  liabilities;  pos- 
session of  estate, 
Vn.  Debts    of;    claims    of,    against    es- 
tate; naming  debtor  as  esecutoi. 
Vm.  Actions   by    and    against;    setting 
aside    fraudulent    conveyances; 
actions  commenced  during  life  of 
decedent, 
IX,  Contracts  of  decedent  for  purchase 
or  salo  of  property. 

1.  For  purchase  of  land. 

2.  Enforcement    of    contract    for 

sale  of  personalty. 
8.  Enforcement  of  contract  to  con- 
vey realty, 
X.  Joint  executors. 
XI.  Special  administrators. 
XII.  Executors  de  son  tort. 

XIII.  Accounting  and  settlement. 

XIV.  Tirr.e  to  close  administration,  and 

extension  of. 
XV.  Appeals. 

XVT.  Costs;    fees;    expenses;    compensa- 
tion; commissions;  discharge  at- 
torneys for  minor  heirs. 
XVn.  Foreign  executors. 
XVm,  Requests  for  information  as  to  ad- 
ministration. 


to  Sections. J 

EXECUTORS  AND   ADMIiaSTRATORS. 

(Continued.) 

I,    Who   competent   and   entitled  to   act; 
nomination;  appointment. 

Absence  of  executor  named  from  btate, 
proceedings  in  case  of,  §  13.54. 

Administrator,  creditor  as,  §  1365. 

Administrator,  drunken,  improvident,  or 
dishonest   persons   incompetent,  §  1369. 

Administrator,  guardian  of  infant  or 
lunatic  as,  §  1368. 

Administrator,  infant  incompetent  as, 
§  1369. 

Administrator,  lunatic  incompetent  as, 
§  1369. 

Administrator,  male  preferred  to  female, 
§  1366. 

Administrator,  married  woman  as,  §  1370. 

Administrator,  non-resident  incompetent 
as,  §  1369. 

Administrator,  order  of  persons  entitled 
to  be  appointed,  §  1365. 

Administrator,  partner  as,  §  1365. 

Administrator,  person  convicted  of  in- 
famous crime  incompetent,  §  1369. 

Administrator,  persons  equally  entitled 
to  act  as,  who  preferred,  §  1366. 

Administrator,  who  incompetent  to  act 
as,  §  1369. 

Administrator,  who  may  act  as,  §  1365. 

Administrator,  who  appointed,  when  all 
others  incompetent,  §  1426. 

Administrator,  who  appointed,  when  per- 
son entitled  is  incompetent,  §  1368. 

Administrator,  whole  blood  preferred  to 
half,  §  1366. 

Administrator  with  will  annexed,  ap- 
pointment of,  on  death  or  incompe- 
tency of  all  representatives,  §  1426. 

Administrator  with  will  annexed,  ap- 
pointment when  other  property  dis- 
covered, §  1698. 

Appointment,  certificate  of,  seal,  §  153. 

Appointment,  nuncupative  will,  as  in 
other  cases,  §  1346. 

Appointment  of  guardian  of  incompe- 
tent as  administrator,  §  1368. 

Appointment  on  revocation  of  letters  of 
executor  resigning,  §  1427. 

Appointment,  transcript  of  court  minutes 
to  be  evidence,  §  1429. 

Code  sections  governing  appointment, 
powers  and  duties,  §  304. 

Corporation,  act  authorizing,  to  act  as 
executor.  See  Appendix,  tit.  "Corpo- 
rations." 

Corporation  authorized  to  act  as  exec- 
utor, §  1348. 

Creditor,  application  by,  for  letters,  ap- 
pointment of  another  on  request  of  an- 
other creditor,  §  1367. 

Drunkard,  incompetent,  §  1369. 

Drunken,  dishonest,  or  improvident  per- 
Bons  cannot  act,  §  1369. 
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EXECTTTORS  AND   ADMINISTRATORS. 

I.  Who  competent  and  entitled  to  act; 

nomination;  appointment.  (Coutiuucd.) 

Executor,   drunkenness,   dishonesty,   etc., 

incapacitate,  §  1350. 
Executor,  infant  cannot  act  as,  §  1350. 
Executor,  insane   person   cannot   act    as, 

§1350. 
Executor  of  an  executor  not  competent 

to  act,  §  1353. 
Executor,  person  convicted  of  infamous 

crime  cannot  act,  §  1350. 
Executor,  who  incompetent  to  serve  as, 

§  1350. 
Executrix,   married   woman  may   be   ap- 
pointed as,  §  1352. 
Incompetency    because    of    drunkenness, 

dishonesty,  etc.,  §  1350. 
Incompetency  of  all  representatives,  ap- 
pointment of  administrator,  §  1426. 
Incompetency  of  person  entitled  to   act, 

who  appointed,  §  1368. 
Infamous    crime,    person    convicted     of, 
cannot  act  as  administrator,   §§   1350, 
1369. 
Infant  cannot  act  as  executor,  §  13o0. 
Infant  incompetent  to  act  as  administra- 
tor, §  1369. 
Infant,  issuance  of  letters  durante  mm- 

ore  a'tate,  §  1354. 
Infant,    minority    of    executor,    proceed- 
ings on, §  1354. 
Infant  or  incompetent,  when  nominated, 
guardian       appointed       administrator, 
§  1368. 
Infant    or   incompetent,   who    appointed, 
administrator   when   appointed,  §  1368. 
Insane  person  cannot  act,  §§  1350,  1369. 
Marriage    of    administratrix,    effect    of, 

§  1370.  .     .    •  , 

Married  woman  may  act  as  administra- 
trix, §  1370. 
Nomination,    administration    granted    at 
request   of   person   entitled   to   letters, 

§  1379.  ,     u      1  -f 

Nominee  of  surviving  husband  or  wite, 

§1365. 

Non-resident  entitled  to  act,  evidence  ot 
identity  of,  what  sufficient,  §  1379. 

Non-resident  incompetent  to  act  as  ad- 
ministrator, §  1369. 

Nuncupative  will,  executors,  manner  ot 
appointment,  §  1346. 

Objections,  hearing  of,  §  1351. 

Objections  to  appointment,  interested 
party  may  file,  §  1351. 

Objections  to  be  written,  §  1351. 

Order  of  persons  entitled  to  administer, 

§  1365.  .... 

Order  of  persons  entitled  to  adminiFter, 

code  applies  to  relatives  of  ^^previously 

deceased  spouse  when,  §  1365. 
Partner  not  to  be  ajipointed,  §  1365. _ 
Preference  among  those  equally  entitled, 

§§1366,1367. 
Prior   rights   of   relatives,   where  Jetters 

of  administration  granted,  §  138G. 


to  Sections.! 

EXECUTORS   AND   ADMINISTRATORS. 

I.  Who  competent  and  entitled  to  act; 
nomination;  appointment.  (Continued.) 

Proceedings    where   no   executor    named, 
§  1350a. 

Proceedings  where  sole  executor  dies,  is 
incompetent,  or  renounces,  §  1350a. 

Relatives,  when  only  entitled  to  admin- 
ister, §  1365. 

Transfer  of  proceedings  for  disquahhca- 
tion    of   judge   does   not   affect   rights, 
§1432. 
Who  to  act  as,  when  all  acting  are  incom- 
petent, §  1426. 

II.    Letters  testamentary  or  of  administra- 
tion. 

1.  Letters  testamentary. 
Absence  of  one  executor,  issuance  of  let- 
ters, §  1354. 

Appeal  lies   from   order   granting  or  re- 
fusing to  grant,  §  963. 
Clerk  to  record  letters  with  affidavits  and 

certificates,  §  1387. 
Discovery   of   property  after  settlement, 

issuance  of  letters,  §  1698. 
Failure   to   file   petition  for,   amounts  to 

renunciation,  §  1301. 
Form  of,  §  1360. 
Infancy  of  executor,  issuance  of  letters 

durante  minore  setate,  §  1354. 
Lost  or  destroyed  wills,  issuance  of  let- 
ters on  probate  of,  §  1340. 
Letters  to  issue  to  persons  named  if  no 

objection, §  1349. 
Oath  to  be  attached  to,  §  1387. 
Objections    to    granting,    who    may    file, 

§  1351. 
Objections  to,  hearing  of,  §  1351. 
Objections  to  issuing,  petition  for  letters 

may  be  filed  with,  §  1351. 
Objections   to   issuing,  to   be   heard   and 

determined,  §  1351. 
Objections  to,  to  be  written,  §  1351. 
Petition,  executor  forfeits  rights  to  let- 
ters on  failure  to,  §  1301. 
Transcript   of   court   minutes   to  be   evi- 
dence equivalent  to  letters,  §  l-^-^- 
Transfer  of  proceedings  for  disqualifica- 
tion   of    judge,    right    to   Jetters    not 
affected, §  1432. 
Waiver  of  notice  of  taking  deposition  on 
application  for  letters  by  failure  to  ap- 
pear, §  2004. 

2.  Letters  of  administr?tion. 

Appeal  lies  from  order  granting  or  refus- 
ing. §  963.  . 
Examination  before  granting,  §  lo-S. 
Failure  to  apply  for,  grant  to  others  less 

entitled,  §  1:^^77. 
Form  of.  §  1362.  ,  lo-r 

Issuino-  to  person  best  entitled,  §  13/. x 
May  be  granted  to   one  or  ni^ore,  where 
several  equally  entitled,  §  1367. 
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EXECUTORS  AND  ADMINISTRATORS, 
n.  Letters  testamentary  or  of  admin- 
istration.   2.  Letters  of  administration. 

(Continued.) 

Non-resident  entitled  to  letters,  identity 
of,  how  established,  §  1379. 

Oath  to  be  attached  to,  §  1387. 

Petition  for,  clerk  of  court  to  set  day 
for  hearing,  §  1373. 

Petition  for,  contest  of,  counter-petition 
and  notice  of,  §  1374. 

Petition  for,  contest,  who  may  file,  §  1374, 

Petition  for,  entry  of  proof  and  notice 
conclusive,  §  1376. 

Petition  for,  hearing  of,  §  1375. 

Petition  for,  jurisdictional  averments, 
want  of,  does  not  avoid,  when,  §  1371. 

Petition  for,  not  void  for  want  of  juris- 
dictional averments  in,  §  1371. 

Petition  for,  notice  of,  evidence  of,  en- 
try in  minutes,  conclusiveness  of, 
§  1376. 

Petition  for,  notice  of  hearing,  time  of, 
§  1373. 

Petition  for,  notice  of  hearing  to  be 
given, §  1373. 

Petition  for,  notice  of,  posting,  §  1373. 

Petition  for,  notice  of,  requisites,  §  1373. 

Petition  for,  requisites  of,  §  1371. 

Petition  for,  setting  for  hearing,  §  1373. 

Petition  for,  signing  and  filing,  §  1371. 

Petition  for,  to  be  granted  to  party  best 
entitled,  §  1375. 

Petition  for,  to  be  written,  §  1371. 

Petition  for,  what  proofs  must  be  made 
before  granting,  §  1378. 

Petition  for,  what  to  state,  §  1371. 

Prior  rights  of  relatives,  where  letters 
issued,  §  1386. 

Recorded,  to  be,  with  affidavits  and  cer- 
tificates, §  1387. 

Relatives  of  whole  blood  preferred  to 
relatives  of  half-blood,  §  1366. 

Subsequent  issue  of,  after  final  settle- 
ment, §  1698. 

Time  for  granting,  §  1372. 

To  issue  to  party  entitled,  after  hearing 
allegations  and  proof,  §  1375. 

Transcript  of  court  minutes  to  be  evi- 
dence equivalent  to  letters,  §  1429. 

Transfer  of  proceedings  for  disqualifica- 
tion of  judge,  right  to  letters  not 
affected, §  1432. 

Waiver  of  notice  of  taking  deposition  on 
application  for,  by  failure  to  appear, 
§2004. 

What  proofs  must  be  made  before  grant- 
ing, §  1378. 

3.  Letters  of  administration  with  will  an- 
nexed. 
After-discovered  property,  appointed   in 

case  of,  §  1698. 
Death    of    representatives,    granted    on, 

§§  1350a,  1426. 
Disqualification  of  executors  or  adminis- 
trators, to  be  issued,  §  1426, 


EXECUTORS  AND  ADMINISTRATORS. 
II.  Letters  testamentary  or  of  admin- 
istration. 3,  Letters  of  administration 
with  will  annexed,     (Continued.) 

Form  of,  §§  1356,  1361. 

Granted  where  sole  executor  dies,  insane, 
renounces,  or  fails  to  qualify,  §  1350a. 

Issued  after  final  settlement  of  estate, 
when,  §  1698. 

Issued,  how,  §  1350. 

Issued  on  death  of  executor,  §  1353. 

Issues  when,  §  1350. 

Lost  or  destroyed  wills,  issuance  of,  on 
probate  of,  §  1340. 

On  absence  or  infancy  of  executor 
§  1354. 

On  death,  disqualification,  etc.,  of  all 
how  granted,  §1426. 

Petition  for,  may  be  filed  with  objec 
tions  to  letters  to  executor,  §  1351. 

Proceedings  where  sole  executor  dies,  in 
sane,  renounces,  or  fails  to  qualify 
§  1350a. 

To  be  signed  and  sealed,  §§  1356,  1361. 

To  be  signed  by  clerk,  §  1356. 

When  executor  absent  from  state,  §  1354. 

4.  Time  to  commence  administration. 
Attorney-general  to  direct  to  commence 
administration    on    estates   within    six 
months    if    administration    not    com- 
menced, §  1269. 

5.  Special  letters. 

See  post,  XI. 

6.  Revocation  of. 
See  post,  V. 

m.     Bond, 

Additional,  any  interested  party  may 
apply  for,  §  1397. 

Additional,  application  for,  orders  on,  to 
be  entered  in  minutes,  §  1406. 

Additional,  application  for,  when  may  be 
heard  and  determined,  §  1406. 

Additional,  citation,  service  on  executor, 
time  of,  §  1398. 

Additional,  citation,  service  where  exec- 
utor absconds  or  cannot  be  found, 
§  1398. 

Additional,  citation,  time  and  manner  of 
service,  §  1398. 

Additional,  citation  to  executor,  issu- 
ance of,  §  1398. 

Additional,  citation  when  security  in- 
sufficient, §§  1398,  1402. 

Additional,  court  may  order,  on  its  own 
motion  when,  §  1402. 

Additional,  failure  to  file,  letters  re- 
voked, §  1400. 

Additional,  for  sale  of  real  estate,  §  1389. 

Additional,  hearing  of  evidence,  §  1399. 

Additional,  orders  as  to,  to  be  entered  in 
minutes,  §  1403. 

Additional,  petition  for,  hearing,  §  1399. 
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Additional,  petition  for,  new  bond  or- 
dered when,  §  1399. 

Additional,  petition  for,  suspending 
power  of  representative,  §  1401. 

Additional,  petition  for,  verification  of, 
§  1397. 

Additional,  petition  for,  when  bond  in- 
sufficient, §  1397. 

Additional,  petition  for,  when  sureties 
failing,  etc.,  §  1397. 

Additional,  petition  for,  when  sureties 
remove  from  state,  §  1397. 

Additional,  suspending  powers  until  mat- 
ter determined,  §  1401. 

Additional,  time  to  file,  §  1399. 

Additional,  when  bond  insufficient,  §  1394. 

Additional,  when  not  required,  §  1389. 

Additional,  when  ordered,  §  1399. 

Administrator  appointed  on  death  or  in- 
competency of  all  representatives,  of, 
§  1426. 

Administrator,  to  be  given  by,  §  1426. 

Amount  of,  §  1388. 

Another  representative  may  sue  on, 
§  1586. 

Appeal  from  justice's  judgment,  dispens- 
ing with  bond,  §  946. 

Appear  and  qualifv,  executor  must, 
§  1349. 

Approve,  judge  may,  at  chambers,  §  166. 

Approved,  must  be,  by  judge  of  superior 
court,  §§  1388,1393. 

Certificate  of  justification  to  be  attached 
to,  §  1393. 

Citation  to  sureties  on,  insufficient, 
§  1394. 

Conditions  of,  §  1390. 

Corporation  as,  §  1348.  See  Appendix, 
tit.  "Corporations." 

Corporation  as,  bond  of.  See  Appendix, 
tit.  "Corporations." 

Corporation  as,  qualification  of.  See  Ap- 
pendix, tit.  "Corporations." 

Dispensed  with,  when  will  so  provides, 
§  1396. 

Examination  of  sureties,  §  1394. 

Failure  to  give,  devests  of  right  to  ad- 
minister, §  1395. 

Former  administrator  or  executor,  action 
lies  on  bond  of.  §  1586. 

Form  and  requisites  of,  §  1388. 

Further  security,  when  ordered  without 
application  for,  §  1402. 

Insufficient,  affidavit  as  to,  and  motion, 
§  1394. 

Insufficient,  citation  to  and  examination 
of  sureties,  §  1394. 

Insufficient,  court  may  order  additional, 
on  own  motion,  §  1402. 

Insufficient,  judge  may  cite  sureties  on 
own  motion,  §  1394. 

Insufficient,  notice  to  executor,  §  1394. 

Justification  of  sureties,  amounts  in 
which  to  justify,  §  1393. 
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III.  Bond.     (Continued.) 
Justification  of  sureties,  and  manner  of, 
§  1393. 

Justification  of  sureties,  certificate  to  be 
attached  to  bond, §  1393. 

Liability  on  bond  of  outgoing  executor 
or  administrator,  §  1427. 

Liability  on,  kind  of  money,  §  1407. 

Liabilitv  on,  when  executor  resigns, 
§  1427". 

Liability  on,  when  letters  of  executor  re- 
signing are  revoked,  §  1427. 

New,  application  may  be  heard  and  de- 
termined at  any  time,  §  1406. 

New,  orders  as  to,  to  be  entered  in 
minutes,  §  1403. 

New,  revoking  letters  for  failure  or  re- 
fusal to  give,  §  1405. 

New,  revoking  letters  for  neglect  to  give, 
§  1400. 

New  sureties,  release  of  old,  §  1404. 

Petition  to  require,  when  will  provides 
that  none  be  given,  §  1401. 

Proceedings  where  executor  fails  to  ap- 
pear and  qualify,  §  1350a. 

Provision  in  will  that  none  shall  be 
given,  effect  of,  §§  1396,  1401. 

Eecording  of  by  clerk,  §  1387. 

Eeduction  of,  on  deposit  of  fund  with 
corporation.  See  Appendix,  tit.  "Cor- 
porations." 

Release  of  sureties,  application,  when 
may  be  heard  and  determined,  §  1405. 

Release  of  sureties  citation  to  executor, 
service  of,  manner  of,  §  1403. 

Release  of  sureties,  citation  to  executor, 
service  where  executor  absconds  or 
cannot  be  found,  §  1403. 

Release  of  sureties,  citation  to  executor 
to  give  other  security,  issuing,  §  1403. 

Release  of  sureties,  failure  to  give  new 
sureties,  revocation  of  letters,  §  1405. 

Release  of  sureties,  orders  to  be  entered 
in  minutes,  §  1403. 

Release  of  sureties,  petition  for,  §  1403. 

Representative  must  give,  §  1388. 

Requirement  of,  although  will  dispenses 
with,  §  1396. 

Right  to  administer  ceases  if  sufficient 
not  given,  §  1395. 

Separate,  when  more  than  one  repre- 
sentative, §  1391. 

Several  recoveries  on, §  1392. 

Special  administrator,  of,  §  1414. 

Stands  as  security  on  appeal,  §  965. 

Sureties,  applications  of,  to  be  released, 
§  1406. 

Sureties,  citation  to,  to  be  examined, 
§  1394. 

Sureties,  release  of,  citation,  service  of, 
when  executor  absent,  §  1403. 

Suspending  powers  pending  motion  to  re- 
quire, §  1401. 

To  be  recorded  by  clerk,  §  1387. 
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Value  of  property,  ascertaining,  and  ex- 
amination as  to,  §  1388. 

Will,  provision  in,  dispensing  with,  and 
effect  of,  §  1396. 

IV.     Oath. 
Appear     and     qualify,     executor     must, 

§  1349. 
Before  letters  issue,  §  1387. 
Corporation  as  executor,  oath  of,  §  1348. 
Special  administrator,  §  1414. 

V.  Termination  of  authority;  death;  res- 
ignation; removal,  suspension;  renun- 
ciation. 

Absent,  absconding,  or  concealed  exec- 
utor, notice,  how  given  to,  §  1439. 

Appeal  lies  from  orders  revoking  or  re- 
fusing to  revoke  letters,  §  963. 

Bond,  new,  neglect  or  refusal  to  give, 
§§  1400, 1405. 

Death,  administration  with  will  annexed 
to  be  issued,  on,  of  executor,  §  1353. 

Death  of,  letters  of  administration  with 
will  annexed  to  be  issued,  §§  1353,  1426. 

Death  of,  executor  of,  not  entitled  to 
letters,  §  1353. 

Decree  invalidating  will,  effect  of,  §  1331. 

Discharge  of  executor,  when  decreed, 
§  1697. 

Failure  to  apply  for  letters  or  qualify, 
§§  1301,1350a. 

Failure  to  give  additional  security,  right 
ends,  §  1395. 

Marriage  of  administratrix  does  not  ter- 
minate authority,  §  1370. 

Marriage  of  executrix  does  not  termi- 
nate authority,  §  1352. 

Eemoval,  answers,  compelling,  on  hear- 
ing for,  §  1440. 

Eemoval,  attachment  of  executor  to  com- 
pel answer  on  proceedings  for,  §  144. 

Eemoval,  citation  to,  to  show  cause, 
§  1437. 

Removal,  failure  to  make  inventory  of 
after-discovered  property,  §  1451. 

Eemoval,  failure  to  make  return  of  sales, 
§  1575. 

Eemoval  for  disobedience  of  orders, 
§  1721. 

Eemoval,  notice  not  necessary  when, 
§  1721. 

Eemoval,  notice  by  publication  on  ab- 
sconding, concealment  or  removal  from 
state,  §  1439. 

Eemoval,  proceedings  for.  See  Suspen- 
sion, post,  this  subdivision. 

Eemoval,  the  hearing,  attachment  to 
compel  attendance,  §  1440. 

Eemoval,  the  hearing,  compelling  attend- 
ance, §  1440. 

Removal,  the  hearing,  examination  under 
oath, §  1440. 
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V.  Tennination  of  authority;  death; 
resignation,  removal;  suspension;  re- 
nunciation.    (Continued.) 

Eemoval  when  committed  for  contempt, 
§1721. 

Eenuneiation  by  executor,  appointmeni 
of   another,  §  1301. 

Eenuneiation  by  sole  executor,  proceed- 
ings on,  §  135Ua. 

Eenuneiation,  failure  to  petition  for 
letters  amounts  to,  §  1301. 

Eesignation  of,  accounting,  and  delivery 
of  property,  §  1427. 

Eesignation  of,  liability  on  bond,  §  1427. 

Eesignation  of,  revocation  of  letters  and 
appointment  of  administrator,  §  1427. 

Eesignation  of,  right  of,  §  1427. 

Eevocation,  account  after,  §§  1423,   1629. 

Eevoeation,  accounting,  for  dereliction 
in, §§  1627,  1630. 

Eevocation,  all  acts  before,  are  valid, 
§  1428. 

Eevoeation,  appeal  lies  from  order  re- 
voking or  refusing  to  revoke  letters, 
§963. 

Eevoeation,  citation,  issuance,  service 
and  return,  §§  1384,  1385. 

Eevocation,  citation  to  appear,  and  an- 
swer, §§  1384,  1385. 

Eevocation,  competent  person  having 
prior   right    may    obtain,  §  1383. 

Eevoeation,  duty  of  remaining  executors, 
§  1425. 

Eevocation,  failure  to  obey  citation, 
§  1437. 

Eevocation,  failure  to  return  account  of 
sale,  §  1575. 

Eevocation,  for  contempt,  §  1721. 

Revocation  for  embezzlement,  misman- 
agement, or  waste  order  to  show 
cause,  §  1436 

Eevocation  of  embezzlement,  waste,  or 
mismanagement,  §  1437. 

Eevocation  for  failure  to  account,  §  1630. 

Eevocation  for  failure  to  give  notice  to 
creditors,  §  1511. 

Eevoeation  for  failure  to  make  return  of 
sale,  §  1575. 

Eevoeation  for  failure  to  return  inven- 
tory, §  1450. 

Eevocation  granted  and  letters  issued  to 
applicant  when,  §  1385. 

Eevocation,   how   obtained,  §  1383. 

Eecovation,  later  will  found,  accounting 
in  case  of,  §  1423. 

Eevocation,  later  will  found,  letters  re- 
voked, §  1423. 

Eevoeation,  later  will  found,  power 
ceases   on,  §  1423. 

Eevoeation,  later  will  found,  powers  of 
successor, §  1423. 

Eevocation  may  be  granted  on  applica- 
tion of  person  entitled  to  letters. 
§  1385. 
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V.  Termination  of  authority;    death; 
resignation;   removal;   suspension;   re- 
nunciation.    (Continued.) 

Revocation  of  administration,  hearing  ot 
petition,  §  1385. 

Revocation  of  administration,  notice  o£, 
§1384. 

Revocation    of    administration,    petition, 

§1383.  .  .^^       ... 

Revocation  of,  administration  with  wiu 
annexed  on  death  or  incompetency  of 
all,  §1426.  . 

Revocation  of  administration  with  wi  l 
annexed  on  return  of  executor,  §  13o4. 

Revocation  of  administration  with  will 
annexed,  where  infant  attains  ma- 
iority,  §  1354. 

Revocation,  of  authority  of  all  repre- 
sentatives, appointment  of  administra- 
tor §  1426. 

Revocation  of  probate  of  will,  effect  on 
powers    and    duties    of,  §  1331. 

Revocation,  of  representative  resigning, 

§  1427.  , 

Revocation,    on    proceedings    to    suspend 

representative,  §§  1437,  1440. 
Revocation,  petition  for,  §§  1383,  13S4 
Revocation,   prior    relatives    entitled   to, 

§  1386.  ^  a         Q 

Revocation,    proceedings    for.     bee    bus- 
pension,  post,  this  subdivision. 
Revocation,    when    account    shows    em- 
bezzlement, neglect,  etc.,  §  1626. 
Revocation,    when    court    satisfied    that 

cause   exists,  §  1437. 
Revocation,    when    granted    to    one    not 

competent,  §§  1383,  1386. 
Revocation,  who  may  obtain,  §  1383. 
Suspension,    any    interested    party    may 
appear  at  hearing  and  file  allegations, 
§  1438.  „, 

Suspension,  charges,  any  person  may  file 

written,  §  1438. 
Suspension,  charges,  demurrer  or  answer 

to,  §  1438. 
Suspension,  citation,  §  1437. 

Suspension,  executor  may  answer  or  de- 
mur to  application,  §  1438. 

Suspension,    failuie   to    appear    or   show 
cause,  proceedings  on, §  1437. 

Suspension,  for  waste,  §  1401. 

Suspension,  grounds,  for,  §  1436. 

Suspension,  issues  raised  to  be  deter- 
mined by  court,  §  1438.  ^    ,  „„, 

Suspension,  judge  may  suspend  at  eham- 
bcrs  ^  166. 

Suspension,  manner  of  pr_oceeding,  §  1436. 

Suspension,  notice,  §  1437. 

Suspension,  notice,  publication  of,  when 
executor    absent    or    conceals    himself, 

§1439. 

Suspension,  notice  to  absco.iding  repre- 
sentative, publication  of,  §  113-». 

Suspension  pending  investigation,  §  1436. 

Susnension,  pending  petition  tor  addi- 
tional bond,  §  1401. 
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V.  Termination   of    authority;    death; 
resignation;   removal;   suspension;  re- 
nunciation.    (Continued.) 
Suspension,  pending  petition  that  execu- 
tor   give    bond    where    will    dispenses 
with,  §  1401. 
Suspension,  power  of,  §  1401. 
Suspension,   removal   of,   on  proceedings 

for,  §1437. 
Suspension,  the  hearing,  §  1438. 
Suspension,  the  hearing,  attendance  com- 
pelled by  attachment,  §  1440. 
Suspension,  the  hearing,  pleadings,  §  1438. 
Suspension,  the  hearing,  punishment  tor 
refusal  to  answer  questions,  §  1440. 


VI.    Powers,   duties,   and  liabilities;   pos- 
session of  estate. 
Acts    of,    valid    until    power    revoked, 

§  1428. 
Administrator    with    will    annexed,    acts 

of,  effect  of,  §  1356. 
Administrator  with  will  annexed,  power 

of,  §§  1356,  1424. 
Appraisement,    increase    or    decrease    of 

estate,  effect  of,  §  1614. 
Appraisement,   rights   and   liabilities   on 

sale  for  more  or  less  than,  §  1614. 
Arrest   of   administrator   or   executor   to 

compel  attendance  of,  §  1440. 
Arrest    to    compel    inventory    df    after- 
discovered  property, §  1451. 
Authority    of    administrators    with    will 

annexed,  §  1356. 
Cannot   purchase   claims   against   estate, 

§  1617.  ^         ,    , 

Cannot     purchase     property     of     estate, 

§  1576.  ^  , 

Chargeable  with  estate  at  value  ot  ap- 
praisement, §  1613. 

Chargeable  with  interest,  profit  and  in- 
come  of   estate,  §  1613. 

Claim  against  estate,  not  to  purchase, 
§1617.  ,, 

Claim   barred  by   statute,   cannot   allow, 

§  1499. 
Claims  against,  duties  where  he  pays  less 

than  nominal  value,  §  1617. 
Code     sections     governing    powers     and 

duties,  §  304. 
Commission  of  real  estate  broker  on  sale, 

executor  not  liable  for,  §  1559. 
Compounding     debt     by,     power     as     to, 

§  1588. 
Compromise    of    debt    by,    power    as    to, 

§  15S8. 

Concealment  of  papers.  See  Estates  of 
Decedents,   V. 

Corporation  acting  as  executor,  powers 
and  liabilities.  See  Appendix,  tit. 
"Corporations." 

Corporation,  deposit  of  funds  with  cor 
porations.  See  Appendix,  tit.  'Cor- 
porations." 

Debts   due  estate,  to   collect,  §  1581. 
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VI.  Powers,  duties,  and  liabilities;  pos- 
session of  estate.     (Continued.) 

I>ebts,  personal  liability  of  executor  for, 
§  1649. 

Debts,  uncollected,  liability  for,  §  1615. 

Decree  invalidating  will,  effect  of,  on, 
§1331. 

Delivery  to  non-resident  executor  dis- 
charge, when,  §  1667. 

Depreciation  of  estate  without  fault, 
executor  not  to  lose  by,  §  1614. 

Discount  of  claim  not  due,  §  1648. 

Distributees  may  sue  for  distributive 
shares,  §  1666. 

Embezzled  or  concealed  property  or  writ- 
ings.    See  Estates  of  Decedents,  V. 

Embezzlement  from  estate.  See  Estates 
of  Decedents,  V. 

Executor,  power  of,  when  appointed 
after  revocation  of  prior  letters,  §  1424. 

Income,  liable  for,  §  1613. 

Increase  or  decrease  of  estate,  effect  of, 
§  1614. 

Interest-bearing  claims,  payment  of, 
§  1513. 

Interest,  liable  for,  §  1613. 

Inventory,  liability  of  executor  for  fail- 
ing to  return, §  1450. 

Investment  of  funds,  in  what  securities, 
§  1592. 

Investment  of  funds,  pending  settle- 
ment, §  1592. 

Investment  of  funds,  procedure  in  ob- 
taining order,  §  1592. 

Lease  of  estate  by,  §  1579. 

Liable,  personally,  to  creditor  for  al- 
lowed   claim.,  §  1649. 

Liability  for  failure  to  give  notice  to 
creditors,  §  1650. 

Liability  for  fraud,  misconduct,  or 
neglect  in  conducting  sale,  §§  1571, 
1572. 

Liability  for  interest,  income,  and  profit. 
§  1613. 

Liability  for  selling  for  less  than  ap- 
praisement, §  1614. 

Liability  for  uncollected  debts,  §  1615. 

Liability  for  whole  estate  coming  into 
possession  at  appraised  value,  §  1613. 

Liability  of  executor  for  costs,  §§  1031, 
1509. 

Liability  of,  statute  of  frauds,  §  1612. 

Liability  on  debts  after  decree  of  pay- 
ment,"'§  1649. 

Liability  on  promise  to  answer  out  of 
own  estate,  §  1612. 

Liability  where  court  does  not  approve 
sale  of  personalty,  §  1522. 

Mortgage  of  estate  by,  §  1578. 

Not  to  be  interested  in  sale,  §  1576. 
Not  to  purchase  directly  or  indirectly  on 

sale,  §  1576. 
Not    to    profit    by    increase    of    estate, 

§  1614. 
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VI.  Powers,  duties,  and  liabilities;  pos- 
session of  estate.     (Continued.) 

Possession,  after  time  to  present  claims, 
when  only  can  recover  from  heir  or 
beneficiary,  §  1452. 

Possession  by,  of  personal  and  real  es- 
tate, entitled  to,  §  1452. 

Possession,  heirs  may  sue  for,  jointly 
with  executor,  §  1452. 

Possession,  heirs  or  devisees  may  sue 
for,  §  1452. 

Possession  of  estate,  recovery  of,  by  rep- 
resentative, §  1452. 

Possession  of  estate,  to  take,  §  1581. 

Possession  of  heirs  or  devisees  subject  to 
possession  of,  §  1581. 

Possession  of,  is  possession  of  heirs  or 
devisees,  for  what  purpose,  §  1581. 

Possession  of  property,  action  for,  by  or 
against,  §  1582. 

Possession  of  real  estate,  when  to  be  de- 
livered to  heirs  or  devisees,  §  1453. 

Possession,  right  of  heirs  and  devisees 
to, §  1581. 

Profit  bv  increase  of  estate,  not  to, 
§  1614. 

Profit  from  estate,  liable  for,  §  1613. 

Property  to  be  kept  in  good  repair, 
§  1452. 

Quieting  title,  action  lies  by  heirs  and 
devisees,  §  1452. 

Rents  and  profits,  to  receive,  §  1452. 

Repair  of  buildings,  duty  of  executor  as 
to,  §  1452. 

Revocation  of  letters,  power  of  successor 
over  actions  pending,  §  1424. 

Sale  of  property.  See  Estates  of  Dece- 
dents, XIII. 

Successor,  powers  of,  where  letters  re- 
voked because  later  will  found,  §  1424. 

Territorial  limits  of  authority,  §  1913. 

To  collect  debts  due  estate,  §  1581. 

VII.  Debts  of;  claims  of,  against  estate; 

naming  debtor  as  executor. 

Attorneys'  fees  in  suit  by  executor 
against,  §  1510. 

Claims  of,  against  estate,  presentation 
and  allowance  of,  §  1510. 

Claims  of,  against  estate,  rejection  of, 
suit  thereon,  costs,  §  1510. 

Costs  and  attorneys'  fees  in  suit  by  exec- 
utor on  claim  against,  §  1510. 

Debtor,  effect  of  naming,  as  executor, 
§  1447. 

Discharge  or  bequest  of  debt  due  by  ex- 
ecutor, §  1448. 

VIII.  Actions  by  and  against;  setting 
aside  fraudulent  conveyances;  actions 
commenced  during  lif©  of  decedent. 

Actions  against,  parties  or  assignors  of 
parties  not  competent  as  witnesses, 
§  1880. 

Actions  against,  within  what  time  may 
be  brought,  §  353. 
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EXECUTORS  AND  ADMINISTRATORS. 
VIII.  Actions  by  and  against;  setting 
aside  fraudulent  conveyances;  actions 
commenced    during   life   of   decedent. 

(Continued.) 
Actions  by  or  against  predecessor,  power 

of  successor  over,  §  1424. 
Action    by,    beneficiaries    need    not    DO 

joined,  §  369.  . 

Action    by    executor    on    his    own    claim 

against  the  estate.     See  ante,  VII. 
Action    bv,    within    what    time    may    be 

brought,  §§353,  355.  .,,„,„ 

Actions,  findings,  necessity  of,  §  l/^'- 
Actions  for  recovery  of  property  lies  by 

and  against,  §  1582. 
Actions,  jury,  demand  for,  framing   set- 
tling, and  submitting  issues,  §  Ir  17. 
Actions,  jury,  proceedings  where  not  de- 
manded, §  1717.  .    .    •      J 
Actions  on  contracts  may  be  maintained 

by  or  against,  §  1582.  _ 

Actions  to  determine  adverse  claim  lies 

by  or  against,  §  1582. 
Bond  of  former  executor  or  administra- 
tor, action  lies  on,  §  1586. 
Contest  of  will.     See  Wills,  VIII,  IX. 
Conversion,  action  for,  §  lo83.      _ 
Conversion     of     decedent,     action     for, 

against  representative,  §  1584. 
Costs  in  action  by  or  against  executors, 

liability  for,  §§1031,1509. 
Death  caused  by  negligence,  may  sue  tor, 

§  377. 
Death  pending  appeal,  extension  of  time 

to  sue,  §355. 
Death,  wrongful,  may  sue  for,  §.i//. 
Decrees,  conclusiveness  of,  §  1^08. 
Ejectment  lies  by  and  against,  §  158Z. 
Embezzled  or  concealed  property  or  writ- 
ings,  action   for,  §  1453.     See   Estates 
of  Decedents,  V. 
Enjoining    representative    pending    pro- 
ceeding to  prove  lost  or  destroyed  will, 
§  1341. 
Execution  after  death  of  party,  executor 

may  have  issued,  §  686. 
Execution  against,  to  force  personal  lia- 

bilitv  on  debts  of  estate,  §  1649. 
Execution,     issuance     of,     after     death, 
§  686.  ^     ^,       - 

Extension   of   time   to   sue   on    death   of 

person, §  353. 
Fraudulent  conveyance  by  t^ecedent    ac- 
tion by,  to  recover  property,  5  lo»iJ-. 
Fraudulent  conveyance,   creditor   asking 
executor  to  set  aside,  to  advance  costs, 

Fraudulent   conveyance,   duty  to  sue   to 

set  aside,  §  159?!.  ^     x    ,„ 

Fraudulent  conveyance   of  Jf^^^^.^*'  J"^" 

covery  by  representative,  §§  l.i89-ioJi. 
Fraudulent    conveyance,    power    to    set 

aside,  §1589. 
Fraudulent  conveyance,  recovery  ot,  sale 

of,  and  disposition  of  Proceeds   §  l.-.'l. 
Judgment   after   death,  how   paid,  §  6bJ. 


EXECUTORS  AND  ADMINISTRATORS. 
VIII  Actions  by  and  against;  setting 
aside  fraudulent  conveyances;  actions 
commenced  during  life  of  decedent. 
(Continued.)  ,  i-ha 

Judgment   against,   effect  of,  §  lsU4. 

Judgment  against  executor,  creates  no 
lien  on,  §  1504. 

Judgment  against  executor,  no  execution 
to  issue  on,  §  1504.  . 

Judgment  against  executor,  transcript 
of   to  be  filed  among  papers,  §  lo04. 

Limitation  of  action  by  or  against, 
§§353,355. 

Mav  sue  without  joining  persons  bene- 
ficially interested,  §  369. 

Negligence  causing  death,  may  sue  tor, 

§  377.  ,..   . 

Parties,    representatives  _  not    qualitying 

need  not  be  made,  §  1587. 
Partition,  possession  of  executors  is  pos- 
session of  heirs  for  purpose  of,  §  1581. 
Partner,    surviving,    faikire   to    account, 

action  to  compel,  §  1585. 
Quiet  title,  action  to,  lies  by  or  against, 

§  1582.  .  . 

Quiet  title,  heirs  or  devisees  may  sue  to, 

§  1452. 
Quiet   title,  heirs  may  join   with   repre- 
sentatives to, §  1452. 
Quieting  title,  action  lies  for  purpose  ot, 

§  1582. 
Quieting   title,   heirs   and    devisees   may 

sue  with  executor,  §  1452. 
Quieting  title,  possession  of  executors  is 
possession    of    heirs    for    purpose    of, 
§  1581. 
Quieting  title,  possession  of  representa- 
tives for  purpose  of.  §  1581. 
Restraining  executor  during  proceedings 

to  establish  lost  will,  §  1341. 
Substitution  of,  as  party,  §  385. 
Transcript   of   court   minutes   to   be   evi- 
dence equivalent  to  letters,  §  1429. 
Trespass,  action  for,  §  1583. 
Trespass  of  decedent,  action  for,  against 
representative,  §  1584.         _     ,   .. , -oq 
Trover,  action  of,  by  or  against,  §8  lo»^, 

1584. 
Waste,  action  for,  §  1583. 
Waste   of   decedent,   action   for,   against 
representative,  §  1584. 


IX      Contracts  of  decedent  for  purchase  or 
sale  of  property. 
1.  For  purchase  of  land. 
Contract  for  purchase  of  land  by  dece- 
dent, sale  of,  §§1565-1568. 
Contract  for  purchase  of  land,  executor 
to    assign,    on    confirmation    oi    sale, 

§  1568.  .     ,         :,  ,  f 

Contract  for  purchase  of  land,  sale  ot, 
conditions  of  purchase,  §  1566. 

Contract  of  decedent  for  purchase  o_t 
land    bond  of  purchaser,  §§  lo66,  looi. 

Sale  of  contract  for  purchase  of  land. 
See  Estates  of  Decedents,  XIII,  3. 
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EXECITTORS  AND  ADMINISTRATORS. 
IX.  Contracts  of  decedent  for  purchase 
or  sale  of  property.     (Continued.) 

2.  Enforcement  of  contract  for  sale  of  per- 

sonalty. 

Completion    of    decedent's    contract    by 

decree  of  court,  §  1597. 
Conveyance,  effect  of,  §  1603. 
Conveyance,  executor  to  execute  when, 

§  1601. 
Court  may  authorize  and  direct  transfer, 

§  1597. 
Decree,  effect  of,  §  1601. 
Decree  for  transfer,  effect  of  recording 

certified  copy,  §  1604. 
Decree   may   direct  surrender  of  posses- 
sion, §  1607. 
Decree    ordering    transfer,    when    made, 

§§  1600,1601. 
Decree  prima  facie  evidence,  §  1601. 
Decree,  recording  does  not  prevent  court 

enforcing,  §  1605. 
Dismissal,  right  to  sue  for  specific  per- 
formance, §  1602. 
Dismissal  where  case  doubtful,  §  1602. 
Hearing    and    contest,    and    proceedings 

on,  §  1599. 
Hearing,  notice   of,   and  publication   of, 

§  1598. 
Hearing,  time  and  place  of,  §  1598. 
Petition  for  transfer,  §  1598. 
Proceedings    where    person    entitled    to 

transfer  is  dead, §  1606. 
Specific    performance,     right    to    bring, 

where  petition  dismissed,  §  1602. 
Specific     performance,     time     to     bring, 

where  petition  dismissed,  §  1602. 

3.  Enforcement    of    contract    to    convey 

realty. 

Completion  of  decedent's  contract  by  de- 
cree of  court,  §  1597. 

Conveyance,  effect  of,  §  1603. 

Conveyance,  executor  to  execute,  when, 
§1601. 

Court  may  authorize  and  direct  convey- 
ance, §  1597. 

Decree,  effect  of,  §  1601. 

Decree,  effect  of  recording  certified  copy, 
§  1604. 

Decree  may  direct  surrender  of  posses- 
sion, §  1607. 

Decree  ordering  conveyance,  when  made, 
§  1600. 

Decree,  prima  facie  evidence,  §  1601. 

Decree,  recording  certified  copy  in  county 
where  land  is,  effect  of,  §  1601. 

Decree  recording,  does  not  prevent  court 
from  enforcing,  §  1605. 

Dismissal,  right  to  sue  for  specific  per- 
formance, §  1602. 

Dismissal,  where  case  doubtful,  §  1602. 

Hearing  and  contest,  and  proceedings  on, 
§  1599. 

Hearing,  notice  of,  and  publication  of, 
§1598. 


EXECUTORS  AND  ADMINISTRATORS. 
IX.  Contracts  of  decedent  for  purchase 
or  sale  of  property.  3.  Enforcement  of 
contract  to  convey  realty.  (Contin- 
ued.) 

Hearing,  time  and  place  of,  §  1598. 

Petition  for  conveyance,  who  may  file, 
§  1598. 

Proceedings  where  person  entitled  to 
conveyance  is  dead,  §  1606. 

Specific  performance,  right  to  bring  suit 
where  petition   dismissed,  §  1602. 

Specific  performance,  time  to  bring  suit 
where  petition  dismissed,  §  1602. 

X.     Joint  executors. 

Absence  of  one  executor,  issuance  of  let- 
ters, §  1354. 

Acts  of  portion  of,  valid  when,  §  1355. 

Bonds,  separate,  §  1391. 

Death  or  disqualification  of  one,  duty  of 
remaining  executors,  §  1425. 

Duties  where  letters  of  one  revoked, 
§  1425. 

Executor  remaining  when  colleagues  dis- 
qualified, duties  of,  §  1425. 

Less  than  whole  number  of,  may  act 
when,  §  1355. 

Majority,  acts  of,  are  valid,  §  1355. 

Proceedings  where  all  incompetent  or  die 
or  become  disqualified,  §  1426. 

Revocation  or  annulment  of  letters  of 
one,  duties  of  others,  §  1425. 

Two  executors,  acts  of  one,  when  effec- 
tual, §  1355. 

Where  all  not  appointed,  those  appointed 
have  full  authority,  §  1355. 

XI.     Special  administrators. 

Account  of,  §  1417. 

Appeal,   none   from   appointment,  §  1413. 

Appointment  of,  time  and  manner  of, 
§  1412. 

Appointment  on  revocation  of  letters  of 
representative  resigning,  §  1427. 

Bond  of,  §  1414. 

Claims,  special  administrator  not  liable 
to   actions  on, §  1415. 

Compensation  of,  §  1417. 

Delivery  of  property  to  successor,  §  1416. 

Duties  of,  §  1415. 

Judge  may  issue  letters  at  chambers, 
§166. 

Letters,  when  to  issue,  §  1412. 

Liabilities  of,  §  1415. 

No  notice  of  appointment  necessary, 
§  1412. 

Not  liable  to  creditor  on  claim,  §  1415. 

Notice  not  necessarv,  §  1412. 

Oath  of,  §  1414. 

Oath  to  be  indorsed  on  letters,  §  1414. 

Powers  of,  §§  1411,1415. 

Powers  of,  cease  when  letters  testamen- 
tary or  of  administration  issue,  §  1416. 

Powers,  specifying,  in  order  of  appoint- 
ment, §  1412. 

Preference  to  persons  entitled  to  letters, 
§  1413. 
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EXECUTORS  AND  ADMINISTRATORS. 
XI.  Special  administrators.  (Contin- 
ued.) 

Suit  begun  by,  successor  may  prosecute, 
§  1416. 

Suits  by  and  against,  §  1415. 

When  may  be  appointed,  §  1411. 

XII.     Executors  de  son  tort. 

De  son  tort,  validity  of  acts,  §  1428. 
Liability  as,  §  1428. 

XIII.     Accounting  and  settlement. 

Account,  after  authority  revoked  or 
ended,  §§  1423,  1629,1639. 

Account,  allowance  of,  conclusiveness  of, 
§  1637. 

Account,  allowance  for  necessary  ex- 
penses, §  1616. 

Account,  allowance  of,  rights  of  persons 
under  disability,  §  1637. 

Account,  any  interested  person  may  ap- 
ply for,  §  1622. 

Account,  arrest  of  defendant  to  compel 
rendition  of  exhibit,  §  1626. 

Account,  at  expiration  of  notice  to  credi- 
tors, §  162S. 

Account,  at  expiration  of  notice  to  credi- 
tors, attachment  to  compel,  §  1628. 

Account,  attachment  for  disobeying  cita- 
tion to  account,  §  1627. 

Account,  attachment  to  compel,  any  in- 
terested person  may  apply  for,  §  1628. 

Account,  attachment  to  compel,  citation 
to  issue  before,  §  1628. 

Account,  citing  persons  intrusted  with 
estate  to,  on  oath, §  1461. 

Account,  claims  paid  without  affidavit 
and  allowance,  when  allowed,  §  1632. 

Account,  condition  of  estate,  duty  to 
render  exhibit  of,  §  1622. 

Account,  court  may  require,  on  its  own 
motion,  §  1622. 

Account,  death  of  executor,  accounting 
in  case  of,  §  1639. 

Account,  debts  presented  and  allowed  to 
be  exhibited,  §  1628. 

Account,  final,  account  considered  as, 
and  discharge  ordered,  when,  §  1647. 

Account,  final,  and  distribution  and  par- 
tition at  same  time,  §  1634. 

Account,  final,  neglect  to  file,  proceed- 
ings on,  §  1653. 

Account,  final,  statement  of  transactions 
after  filing  at  final  distribution,  §  1665. 

Account,  final,  when  to  be  made,  §  1652. 

Account,  increase  or  decrease  of  estate, 
etrect  of,  §  1614. 

Account,  may  be  examined  under  oath, 
§  1631. 

Account  may  be  received  at  chambers, 
§  166. 

Account,  objections  to,  and  contest  of, 
§§  1626,7635. 

Account,  objections  to,  examination  of 
executor, §  1626. 

Account,  objections  to,  hearing  and  post- 
ponement, §  1636. 
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XIII.     Accounting     and     settlement. 

(Continued.) 

Account,  objections  to,  jury  trial  on  con- 
test of,  riglit  of,  §  1636. 

Account,  objections  to,  jury  trial,  pro- 
cedure on,  and  conclusiveness  of  ver- 
dict, §  1636. 

Account,  objections  to,  reference,  §  1636. 

Account,  objections  to,  what  matters 
may  be  contested,  §  1636. 

Account,  on  final  distribution,  §  1665. 

Account,  on  revocation  of  letters  because 
later  will  found,  §  1423. 

Account,  payment  of  debts  without  affi- 
davit, and  allowance,  §  1632. 

Account,  petition  that  executor  be  re- 
quired to  render,  who  may  file,  §  1622. 

Account,  reference  of,  §  1635. 

Account,  revoking  letters  for  dereliction 
in,  §§1627,  1630. 

Account,  special  administrator,  §  1417. 

Account,  successor  may  compel,  where 
authority  ended,  §  1629. 

Account,  successor  of  deceased  executor, 
rights  as  to,  §  1639. 

Account,  supplementary,  settling,  at 
final  distribution,  §  1665. 

Account,  time  to  render,  §§  1622, 1628. 

Account,  to  show  what,  §§  1622,  1628. 

Account,  voucher  allowance  for  expendi- 
ture where  no  voucher  procured,  §  1632. 

Account,  voucher  lost  or  destroyed,  al- 
lowance for  expenditure,  §  1632. 

Account,  voucher  lost,  proof  of  payment, 
§  1631. 

Account,  voucher,  withdrawal  of,  §  1631. 

Account,  vouchers,  amount  allowed  with- 
out, §  1632. 

Account,  vouchers  for  items  less  than 
twenty  dollars,  §  1632. 

Account,  vouchers  for  items,  when  ac- 
cepted, §1632. 

Account,  vouchers,  producing  and  filing 
of,  §  1631. 

Account,  vouchers  to  remain  in  court, 
§  1631. 

Account,  vouchers  to  support  claim,  may 
require,  §  1494. 

Account,   when   may  be  required,  §  1622. 

Account,  who  may  contest,  §  1626. 

Account,  who  may  require,  §  1622. 

Accounting,  sale  for  more  than  appraise- 
ment, §  1614. 

Appealability  of  order  relating  to,  §  963. 

Chargeable  with  all  of  estate,  §  1613. 

Claim  against  estate,  paying,  for  less 
than  its  value,  allowance  to,  §  1617. 

Condition  of  estate,  duty  to  render  ex- 
hibit of,  §  1622. 

Death  of  representative,  accounts,  how 
settled,  §  1639. 

Death  of  representative,  successor  may 
compel  representatives  to  account, 
§  1639. 

Discliarge  of,  from  liability,  decree  of, 
when  to  be  made,  §  1697. 
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XIII.     Accounting      and      settlement. 

(Continued.) 

Receipts  and  disbursements  since  final 
account,  settlement  of,  §  1665. 

Settlement,  account,  when  regarded  as 
final,  §  1647. 

Settlement,  appointing  the  day,  §  1633. 

Settlement,  apportionment  where  funds 
insufiicient  to  meet  debts,  §  1647. 

Settlement,  clerk  to  set  time  of,  §  1633. 

Settlement,  conclusiveness  of,  §  1637. 

Settlement,  conclusiveness  as  to  persons 
under  disability,  §  1637. 

Settlement,  contest  of  claims,  §  1636. 

Settlement,  examination  of  executor  at 
hearing,  §  1631. 

Settlement,  extension  of  time  for  final 
account,  §  1651. 

Settlement,   final,   and    discharge,  §  1697. 

Settlement,  final,  notice,  §§  1634,  1653. 

Settlement,  final,  notice,  what  to  show, 
§  1634. 

Settlement,  hearing,  §  1636. 

Settlement,  hearing,  postponement  of, 
§  1636. 

Settlement,  heirs  may  contest  all  mat- 
ters, §  1636. 

Settlement,  neglect  to  render  final  ac- 
count, proceedings  to  compel,  §  1653. 

Settlement,  notice,  decree  must  show 
proof  was  made,  §  1638. 

Settlement,  notice  of,  §§  1633,  1634. 

Settlement,  notice  of,  further,  §  1633. 

Settlement,  notice,  proof  of,  §  1638. 

Settlement    on   final   distribution,  §  1665. 

Settlement,  order  for  payment  of  debts, 
and  discharge  of  representative,  §  1647. 

Settlement,  final  account,  partition  and 
distribution  at  same  time,  §  1634.  See 
Estates  of  Decedents,  XIV,  3. 

Settlement,  proof  of  notice,  necessary  be- 
fore, §  1638. 

Settlement,  receipts  and  disbursements 
after  final  account,  settlement  on  dis- 
tribution, §  1665. 

Settlement,  reference  of,  §  1636. 

Settlement,  supplementary  account  at 
final  distribution,  §  1665. 

Settlement,  when  conclusive,  and  when 
not,  §  1637. 

Settlement,  when  final  to  be  made, 
§  1652. 

XIV.     Time  to   close  administration,   and 
extension  of. 

Continuance  of  time  for  administration, 
where  will  puts  limitation  thereon, 
§  1670. 

Discovery  of  property  after  settlement, 
issuance  of  letters,  §  1698. 

XV.     Appeals. 

Appeal  from  appointment  of  special  ad- 
ministrator does  not  lie,  §  1413. 

Appeal  lies  from  what  orders  respecting, 
§963. 


EXECUTORS  AND  ADMINISTRATORS. 

XV.  Appeals.     (Continued.) 
Dispensing     with     security     on     appeal, 

§946. 
Official  bond,  sufficient,  §  965. 
Orders   relating   to   issuing,   refusing   to 

issue,  or  revoking  letters,  appealable, 

§963. 
Reversal  of  order  appointing,  validity  of 

acts,  §  966. 

XVI.  Costs;  fees;  expenses;  compensa- 
tion; commissions;  discharge;  attor- 
neys for  minor  heirs. 

Allowances,  attorney's  fee,  §§  1616,  1619. 

Allowances,  necessary  expenses,  §  1616. 

Allowances,  extra,  §  1618. 

Attorney,  compensation  on  account  of 
may  be  allowed,  §  1616. 

Attorney,  compensation  of,  appeal  lies 
from  order  making  allowance  on  ac- 
count of,  §  1616. 

Attorneys'  fees,  allowance  and  rate, 
§§  1616,1619. 

Attorneys'  fees,  appeal  from  order  allow- 
ing, §  1616. 

Attorneys'  fees,  extra  allowances  for 
what  services,  §  1619. 

Attorneys'  fees,  extra  allowance,  may 
be  made,  §  1619. 

Attorney  for  minor  heirs,  appointment 
of,  §§"1664, 1718. 

Commissions  and  allowances  of,  §  1618. 

Commissions,  where  estate  distributed  in 
kind, §  1618. 

Compensation,  allowance  on  account  of 
commissions,  §  1616. 

Compensation,  contract  with  heirs,  etc., 
for  higher,  §  1618. 

Compensation,  extra  allowance,  limita- 
tions upon,  §  1618. 

Compensation,  extra  allowance,  when 
made,  §  1618. 

Compensation  of,  fees  allowed  to,  §  1616. 

Compensation,  provision  therefor  in  will, 
§§  1616,  1617. 

Corporation  acting  as  executor,  compen- 
sation of.  See  Appendix,  tit.  "Corpo- 
rations." 

Costs,  allowance  of,  to,  §§  1031,  1509. 

Costs,  individually  liable  for,  when, 
§§1031,1509. 

Discharge  of  executor,  when  decreed, 
§  1697. 

Expenses  in  care  and  management,  al- 
lowance of,  §  1616. 

Expenses  of  administration,  executor 
may  retain,  §  1646. 

Extra  allowance,  power  to  make,  §§  1618, 
1619. 

Public  administrators,  compensation  and 
allowance,  §  1618. 

XVII.     Foreign  executors. 

Delivery  of  estate  to  executor  of  non- 
resident  decedent  by   resident   admin- 
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EXECUTORS  AND  ADMINISTRATORS. 
XVII.  Foreign  executors.  (Contiuued.) 
istrator.  See  Estates  of  Decedents, 
XV. 
Powers  do  not  extend  beyond  state, 
§1913. 

XVni.     Requests    for   information    as   to 
administration. 

Duty  on  receiving,  §  1380. 
Hearing  of,  and  finding  on,  §  1380. 
Interested   parties  may  file,  §  1380. 
Proceedings  on  filing,  §  1380. 

EXEMPLARY  DAMAGES.     See  Damages. 

EXEMPLinOATION. 

Judicial  records,  §§  1905, 1906,  1907. 
Transcript    of    judgment    of    justice    of 
sister  state,  §§  1921,1922. 

EXEMPTION. 

Answer  of  insurance  company  claiming, 

what  to  state,  §  437a. 
From  jury  duty,  §  200. 
From  jury  duty,  affidavit,  §  202. 
Judgment  against  officers,  how  enforced, 

§710. 
Setting  apart   exempt   property   for   use 

of  family,  §§  1465, 1465a. 
Setting  apart  exempt  property  to  widow 

or  minor  children,  §  1465. 
What   property   exempt   from   execution, 

§  690. 

EXHIBITS. 

Demand  for  inspection  of  original,   and 

refusal  of,  §  449. 
.     Genuineness   of   instruments   annexed   to 

pleadings,  when  admitted,  §§  447,  448. 
Genuineness    of   instruments   annexed  to 

pleadings,  when  not  admitted,  §  449. 
Material  objects,  §  1954. 

EXONERATION. 

Of  bail,  §§  488,  489,  491. 

EX  PARTE  ORDERS. 

Vacation  and  modification  of,  §  937. 

EXPERT  TESTIMONY.     See  Witnesses. 

EXPRESS  AGENT. 

Exempt  from  jury  duty,  §  200. 

EXTENSION  OF  TIME. 
In  general,  §  1054. 

EXTRA  SESSIONS. 

Of  superior  court.     See  Superior  Court. 


FACTS. 

Ancient,  evidence  of  common  reputation 

as  to,  §  1870. 
Collateral  inquiry  into,  §  1868. 
Conclusions    of    law    not    supported    by 
a  Fair. — 143 
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FACTS.     (Continued.) 

finding  of  fact,  setting  aside  judgment 

for,  §  663. 
Degree   of  certaiutiy   required  to  estab- 
lish, §  1826. 
Errors    in,    setting   aside   judgment    for, 

§6G3. 
Evidence,    rules    governing,    on    trial    of 

question  of  fact  by  court,  §  2102. 
Findings  of.     See  Findings. 
Instructions.     See  Instructions. 
Insufficiency    of,    ground    for    demurrer, 

§430. 
Issue   of  fact,  how  it  arises,  §  590. 
Issues    of    fact,    by    whom    tried,  §  592. 

See  Issues. 
Jury  as  judges  of,  §  2101. 
Of  which  court  will  take  judicial  notice, 

§  1875. 
Question  of  fact  not  arising  upon  plead- 
ing, reference  of, §  639. 
Questions   of   fact   to   be   tried  by  jury, 

§2101. 
Reference  to  ascertain, §  638. 
Reference  to  try  issues  of  facts,  §  638. 
Special    issues    not    made    by   pleadings, 

how  tried,  §  309. 
To  be  stated  in  complaint,  §  426. 
What    facts    may    be    proved    on    trial, 

§  1870. 
When  general   or  special  may  be  given, 

§625. 

FALSE  IMPRISONMENT. 

Limitation  of  action  for,  §  340. 

FAMILY  ALLOWANCE. 

Out  of  estate  of  decedent.     See  Estates 

of  Decedents,  VI. 
Out  of  estate  of  missing  person,  §  1822b. 

FAMILY  BIBLES. 

Entries  in,  as  evidence,  §  1870. 

FARMER. 

What  property  of,  exempt  from  execu- 
tion, §  690. 

FATHER.     See  Parent  and   Child. 

FEDERAL  COURTS. 

Judgment,  limitation  of  action  on,  §  336. 
Proceedings  in,  not  stayed  by  injunction, 
§526. 

FEES. 

Appeal  to  superior  court,  justice  to  pay 
fees  collected  to  county  clerk,  §  981. 

Appeal  to  superior  court,  prepayment 
of  county  clerk's  fees  in  case  of,  §  981. 

Attorney,  of,  not  chargeable  as  costs 
generally,  §  1021. 

Attorney,  of,  left  to  agreement  of  par- 
ties, §"l021. 

Attorneys,  on  settlement  of  estate.  See 
Executors  and  Ailministrators,  XVT. 

Attorneys,    generally.       See    Attorneys, 

n. 
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Chargeable  to  estates  in  hands  of  pub- 
lic administrator,  when  and  by  whom 
paid,  §  1741. 

Clerk's,  on  change  of  venue,  §  1760. 

Costs.     See  Costs. 

Court   commissioner's,  §  259. 

Depositions  out  of  state  on  oral  inter- 
rogatories, fees  and  mileage  of  parties, 
§  20251/0. 

Estate  in  fee,  how  far  subject  to  con- 
demnation, §  1239. 

Executors  and  administrators,  of.  See 
Executors   and   Administrators,   XVI. 

Filing  transcript  of  judgment  against 
officer,  fee  for,  §  710. 

Guardians.  See  Guardian  and  Ward, 
XI. 

Justice's  court,  in,  §  91. 

Justice's  court,  in,  collection,  report,  and 
payment  into  treasury,  §§  103,  103b. 

Justice's  court,  in,  payment  of,  §  91. 

Justices,  fees  of,  report  of  and  payment 
into  treasury, §  103. 

Justices  in  cities  of  second  class,  of, 
§  102a. 

Justices'  courts.  See  Justices'  Courts, 
XXII. 

Mechanic's  lien,  fee  for  filing  notice  of 
cessation  or  abandonment,  §  1187. 

Notice  of  completion  of  building,  fee 
for  recording, §  1187. 

Officer's,  when  proceedings  stayed  on 
appeal  to  superior  court,  §  979. 

Official  reporter's,  §  274. 

Eecording  claim  of  lien,  for,  §  1189. 

Recording  notice  of  completion  of  build- 
ing under  mechanic's  lien  law,  §  1187. 

Referees',  §§  768,  1028,  1508. 

Service  of  summons  by  person  other 
than  sheriff,  fee  for.  See  Appendix, 
tit.   "Costs." 

Transfer  of  actions,  dismissal  where  fees 
not  paid, §  581b. 

Transfer  of  actions,  filing  transferred 
pleadings  anew  without  fee  after  dis- 
missal, §  581b. 

Venue,  on  change  of,  §§  399,  1760. 

Witnesses',  §  1987. 

FELONY. 

Conviction  of  attorney  of,  certificate 
thereof  to  supreme  court,  §  288. 

Conviction  of,  suspension  or  removal  of 
attorney,  §§287,  289. 

FEMININE. 

Masculine  gender  includes,  §  17. 

FENCES. 

Eminent   domain,  §§  1248,  1251,  1257. 

FERRY. 

Keeper  of,  exempt  from  jury  duty,  §  200. 

FICTITIOUS  NAME. 
Suing  party  by,  §  474. 


[References  are  to  Sections.] 

FIDUCIARY  RELATION. 

Judgment   for   money   received   in,   pay- 
able in  same  kind  of  money,  §  667. 


FIGURES. 

Numbers  may  be  expressed  by  figures, 
or  numerals,  §  186. 

FILING. 

Pleadings  subsequent  to  complaint,  §  465. 

FINDINGS.       See     Court     Commissioner; 

Reference. 
Commissioner's,  effect  and  force  of,  §  644. 
Commissioner's,  judgment  on,  §  644. 
Conclusions    of    law    inconsistent    with, 

vacation   of  judgment,  §  663. 
Conclusions    of    law    not    supported    by 

findings    of    fact,    setting    aside    judg- 
ment for,  §  663. 
Judgment   on,  §  633. 
Judgment  roll,   as   part   of,  §  670. 
Must    be    in    writing,    and    filed    within 

thirty  days,  §  632. 
Notice  of  motion  to  set  aside  judgment 

for  errors  in,  how  made,  and  hearing 

of,  §  6631-2. 
Of  fact  and  conclusions  of  law  must  be 

stated  separately,  §  633. 
Of  fact  may  be  waived  how,  §  634. 
Probate  court,  in,  §  1717. 
Referee's,  effect  and  force  of,  §§  644,  645. 
Referee's,  how  excepted  to  and  reviewed, 

§645. 
Referee's,  judgment  on,  §  644. 
Referee's,  must  state  conclusions  of  law 

and  fact  separately,  §  643. 
Referees  to   report  within  twenty  days, 

§643. 
Service  of,  §  634. 

Signing  of,  constitutes  decision,  §  1033. 
Signing  of,  judge  not  to  sign  until  five 

davs  after  service  of  on  other  party, 

§  634. 
Waived  by  consent  in  writing,  §  634. 
Waived  by  failure  to  appear,  §  634. 
Waived  by  oral  consent  in  court,  entered 

in  minutes,  §  634. 
Waived,  how  findings  of  fact  are,  §  634. 

FINE.     See  Penalty. 

Arrest  for,  in  justice's  court,  §  861. 

Arrest  in  action  for,  §  479. 

Claim  and  delivery,  affidavit  in  relation 
to,  §  510. 

Contempt,  for,  §  1218. 

Contempt,  for,  before  justice  of  peace, 
§  909. 

Costs  of  course,  in  action  involving, 
§§1022,  1024. 

Juror,  for  failure  to  attend,  §  238. 

Justice's  court,  recovery  in,  §  112. 

Justices  in  cities  of  second  class,  dispo- 
sition of  fines  by,  §  102a. 

Mandamus,  for  disobeying,  §  1097. 

Police  court,  violation  of  ordinance. 
§  932. 


GENERAL   INDEX. 


2275 


[Eeferences  are 

FINE.     (Coniinuecl.) 

Public     administrator,     subject     to,     for 

failure  to  account,  §  1744. 
Tranmitting   papers   on   ap]ieal   to  supe- 
rior  court,    for    not,  §  977. 
Usurpation  of  office,  for,  §  809. 

FIRE. 

Admissibility  of  abstracts  of  title  where 

records  burnt,  §  1855a. 
Burnt  records  or  documents.     See  Burnt 

or  Destroyed  Records  or  Documents. 
Destruction    of    records   by,    condemning 

plants  of  title  companies,  §  1238. 
Nunc  pro  tunc  filing  of  papers  destroyed 

by,  §  1046a. 

FIRE  COMPANY. 

Apparatus  pertaining  to,  exempt,  §  690. 

FIRE  DEPARTMENT. 

Actions  for  damages  or  on  contract  to 
be  brought  against  city,  §  390. 

Apparatus   of,   exemption  of,  §  690. 

Members  of  department  cannot  be  sued 
for  damages  or  on  contract,  §  390. 

Members  of,  exempt  from  jury  duty, 
§  200. 

FIREMEN. 

Exemption  of  from  jury  duty,  §  200. 

FISHERMAN. 

What  property  of,  exempt,  §  690. 

FISHING-BOAT. 

Exemption  of,  §  690. 

FORCIBLE    ENTRY    AND    UNLAWFUL 
DETAINER. 

Agricultural  lands,  holding  over  by  ten- 
ant of,  eiTect  of,  §  1161. 

Answer,  defendant  must,  in  three  days, 
§  1167. 

Answer  in,  §  1170. 

Appeal  from  judgment,  how  taken, 
§1178. 

Appeal  from  judgment,  when  only  stays 
effect  of,  §  il76. 

Appeal  in,  jurisdiction  of  supreme  court, 
§  52. 

Appeals,  provisions  relating  to,  apply  in, 
§  1178. 

Appeal  and  answer,  defendant  must,  in 
three  days,  §  1167. 

Appearance,  defendant,  before  day  fixed, 
§  1170. 

Appearance,  failure  to  make,  default 
judgment,  §  1169. 

Arrest,  when  ordered,  §  1168. 

Assigning  or  subletting,  effect  of,  §  1161, 

Complaint,  allegations  in,  §  1166. 

Complaint,  amendment  of,  continuance 
not  granted,  §  1173. 

Complaint,  amendment  of,  to  conform 
to  proof,  §  1173. 

Complaint,  amendment  to,  terms  not  im- 
posed, §  1173. 

Complaint,  requisites  of,  §  1166. 


to  Sections.] 

FORCIBLE  ENTRY  AND  UNLAWFUL 
DETAINER.      (Continued.) 

Complaint  to  be  in  writing,  §  1165. 

Complaint  to  be  verified,  §§  1106,  1175. 

Complaint  to  set  forth  what,  §  1166. 

Conditions  and  covenants,  breach  and 
performance  of,  §  1161. 

Conditions  and  covenants,  notice  to  per- 
form, §  1161. 

Conditions  and  covenants,  subtenant 
may  perform,  §  1161. 

Conditions  and  covenants,  who  may  per- 
form, §  1161. 

Continuance,  on  amendment  of  com- 
plaint, §  1173. 

Costs,  §  1174. 

Coverture  not  a  defense,  §  1164. 

Damages,  amount  of,  jury  to  find,  §  1174. 

Damages,  treble,  in,  §§  735,  1174. 

Default  judgment,  §  1169. 

Defense,  defendant  may  show  what  in, 
§  1172. 

Defenses,  what  may  be  shown,  §  1172. 

Demurrer,  §  1170. 

Evidence,  showing  required  of  plaintiff, 
§1172. 

Evidence,  variance,  amendment  to  con- 
form to  proofs,  §  1173. 

Evidence,  what  defendant  may  show  in 
defense,  §  1172. 

Evidence,  what  may  be  given,  §  838. 

Execution,  justice  may  grant  stay  not  to 
exceed  ten  days,  §  901a. 

Execution  on  judgment,  time  of  issu- 
ance, §  1174. 

Forcible  detainer,  defendant  may  show 
what  in   defense,  §  1172. 

Forcible  detainer,  showing  required  of 
plaintiff,  §  1172. 

Forcible  detainer,  what  constitutes, 
§  1160. 

Forcible  detainer,  who  is  occupant, 
§  1160. 

Forcible  entry,  defendant  may  show 
what  in  defense,  §  1172. 

Forcible  enlrv,  showing  required  of 
plaintiff,  §  li72. 

Forcible   entry,  what   constitutes,  §  1159. 

Forfeiture,  relief  against,  conditions  to 
granting,  §  1179. 

Forfeiture,  relief  against,  court  may 
grant,  when,  §  1179. 

Forfeiture,  relief  against,  proceedings 
for,  §  1179. 

Forfeiture,  relief  against,  time  to  apply 
for.  §1179. 

Forfeiture,  relief  against,  who  may  ap- 
ply for, §  1179. 

Forfeiture,  saving,  by  payment  after 
judgment,  §  1174. 

Forfeiture,  saving  lease  from,  by  per- 
formance, §  1161. 

Holding  over  of  agricultural  land,  effect 
of,  §  1161. 

Judgment  binds  all  entering  under  ten- 
ant, §  1164. 

Judgment  by  default,  §  1169. 
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rOECIBLE    ENTRY    AND    UNLAWFUL 

DETAINER,      (Continued.) 
Judgment,  enforcement  of,  §  1174. 
Judgment,  nature  and  amount  of,  §  1174. 
Judgment,  relief  granted,  §  1174. 
Judgment   satisfied   by   interested   party 

paying  damages,  §  1174. 
Jurisdiction,  concurrent,  of  superior  and 

justice's  court,  §§  113,  1163. 
Jurisdiction  in  cases  of,  §§  76,  113. 
Jurisdiction    of    justice's    court,   §§   113, 

838. 
Jurisdiction  of  superior  court,  §  1163. 
Jurisdiction  of  supreme  court  in  case  of, 

§52. 
Jury,  how  formed,  §  1171. 
Jury,  trial  to  be  by,  when,  §  1171. 
Justice's    court,    jurisdiction    of,   §§   113, 

838. 
Justice's  court,  summons  may  be  served 

out  of  county,  §  848. 
Married  woman  as  tenant  or  subtenant, 

coverture  no  defense,  §  1164. 
Married  woman,  execution,  enforcement 

of,  §  1164. 
New  trial,  provisions  relating  to,  apply, 

§  1178. 
Notice,  failure  to  serve,  on  subtenant,  no 

defense  when,  §  1164. 
Notice  requiring  payment  of  rent  to  be 

served, §  1161. 
Notice,  service  may  be  by  posting  and 

mailing  when,  §  1162. 
Notice,  service  of,  §§  1161,  1162. 
Notice,  service  of,  manner  of,  §  1162. 
Notice,  service,  time  of,  §  1161. 
Notice,  service  upon  subtenant,  §  1161. 
Notice,    service     upon     subtenant,     how 

made,  §  1162. 
Notice,  service,  where  no  person  to  serve 

can  be  found,  §  1162. 
Notice,  service  where  residence  or  place 

of  business  not  ascertainable,  §  1162. 
Notice,    service    where     tenant    absent, 

§  1162. 
Notice,  tenancy  at  will   to  be  first  ter- 
minated  by,  §  1161. 
Notice  to  perform  conditions  and   cove- 
nants, §  1161. 
Notice  to  quit,  service  of,  §  1161. 
Occupant,  who  is,  §  1160. 
Parties,      code      provisions      applicable, 

§  1165. 
Parties    defendant,    who    only    need    be 

made,  §  1164. 
Parties,  non-joinder,  judgment  to  be  ren- 
dered against  party  served, §  1164. 
Parties,   non-joinder,   nonsuit   not   to   be 

granted,  §  1164. 
Parties,  non-joinder,  proceedings  not  to 

abate,  §  1164. 
Payment,  restoration  of  tenant  to  estate 

by  means  of,  §  1174. 
Performance,      caving      forfeiture      by, 

§  1161. 


FORCIBLE    ENTRY    AND    UNLAWFUL 

DETAINER.      (Continued.) 
Plaintiff,  what  only  need  show,  §  1172. 
Pleadings    in,    verification    of,  §§   1166, 

1175. 
Practice,    general     rules    of,    applicable, 

§§  1177,  1178. 
Rent,  amount  due  to  be  stated  in  com- 
plaint, §  1166. 
Rent,  default  in  payment  of,  §  1161. 
Rent,  treble   damages,  §§  735,  1174. 
Restitution    of     the   premises,   by   judg- 
ment, §  1174. 
Subletting  terminates  tenancy,  §  1161. 
Subtenant,  assignment  or  subletting  by, 

effect  of,  §  1161. 
Subtenant,    failure    to    serve    notice    on, 

no  defense  when,  §  1164. 
Subtenant,   judgment   is   binding    upon, 

§  1164. 
Subtenant   may  perform   conditions   and 

covenants,  §  1161. 
Subtenant,  service  of  notice  on,  §  1161. 
Subtenant,    service    of    notice    on,    how 

made,  §  1162. 
Subtenant,    tenant    may    bring    proceed- 
ings against,  §  1161. 
Summons,  alias,  in,  issuance,  service  or 

return  of,  §  1167. 
Summons     in     justice's     court     may    be 

served   out  of   county,  §  848. 
Summons     issued     on     filing    complaint, 

§1166. 
Summons    issued,    served,    and    returned 

as  in  other  cases,  except  as  provided, 

§  1167. 
Summons,  service  of,  time  and  manner, 

§  1167. 
Summons,   what   to   require,  §  1167. 
Summons,    what    to    state,  §  1167. 
Tenancy   at  will   to  be   first   terminated 

by  notice,  §  1161. 
Tenant    may   bring  proceedings   against 

subtenant,  §  1161. 
Tenant  of  agricultural  land  holding  over, 

rights  of,  §  1161. 
•Time  to  appear  and  answer,  §  1167. 
Treble   damages   in,  §§  735,   1174. 
Unlawful   detainer  by  subtenant,  §  1161. 
Unlawful    detainer    by    subtenant,    pro- 
ceedings by  tenant,  §  1161. 
Unlawful     detainer,    notice     to     tenant, 

§  1161. 
Unlawful     detainer,    notice     to     tenant, 

service  of,  §§  1161,  1162. 
Unlawful    detainer,    saving    lease    from 

forfeiture  by  performance,  §  1161. 
Unlawful     detainer,     what     constitutes, 

§1161. 
Unlawful  detainer,  who  guilty  of,  §  1161. 
Variance,    amendment     to     conform     to 

proofs,  §  1173. 
Verdict,  §  1174. 
Verification    of     application     for    relief 

from   forfeiture,  §  117:). 
Verification  of  pleadings,  §§  11G6,  1175. 
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FORCIBLE    ENTRY    AND    UNLAWFUL 

DETAINER.      (Continued.") 
Waste,   committing,   terminates  tenancy, 

§1161. 
Will,  tenancy  at,  to  be  first  terminated 

by  notice,  §  1161. 

FORECLOSURE  OF  MORTGAGE. 

Action,  but  one  allowed  for  recovery  of 

debt,  §  726. 
Action   to   be   in   accordance  with   code, 

§  726. 
Appeal    from    decree    of    foreclosure    of 

mortgage     or     personalty,     bond     on, 

§913. 
Appeal  lies  from  interlocutory  judgment 

in  action  to  redeem,  §  963. 
Attorneys'  fees,  §  726.     See   also  Appen- 
dix,  tit.   "Mortgages." 
But    one    action    for    recovery    of    debt, 

§726. 
Chattel    mortgage,    of,    undertaking    on. 

appeal  from,  §  913. 
Commissioner,  appointment  of,  §  726. 
Commissioner,   compensation   of,  §  729. 
Commissioner,  conduct  of  sale,  §  726. 
Commissioner,      death,      disqualification, 

absence  of,  elisor,  §  726. 
Commissioner,  oath  and  undertaking  of, 

§§  726,  729. 
Commissioner,    powers    and     duties     of, 

§§  726,  729. 
Commissioner,  report  of,  affidavits  show- 
ing notice  of  time  and  place  of  sale, 

§729. 
Commissioner,  report  of,  force  of,  §  729. 
Commissioner,     report     of,     to     contain 

what,  §  729. 
Commissioner,     report,     time     to     make, 

§  729. 
Commissioner,  report  of,  verification  of, 

§729. 
Conveyance,  mortgage  not  deemed  to  be, 

whatever    its    terms,    so    as   to    avoid, 

§744. 
Costs  and  expenses,  §  726. 
Debt  falling  due  at  different  times,  pro- 
ceedings in  case  of,  §  728. 
Decedent's   estate,   deficiency   judgment, 

§  1578. 
Decedent's  estate,  mortgage  of,  §  1578. 
Decedent's  estate,  redemption,  §  1505. 
Deficiency  judgment,  estate  of  decedent, 

§  1578. 
Deficiency  judgment,  how  entered,  §  726. 
Deficiency,  personal  liability  for,  §  726. 
Deficiency      judgment,      when      entered, 

§  726. 
Elisor,  powers  and  duties  of,  §  726. 
Elisor  to  sell,  oath  and  undertaking  of, 

§726. 
Elisor,  when  appointed,  §  726. 
Exclusive  remedy,  §  726. 
Injunction  to  prevent  injury  to  property 

pending,  §  745. 
Installments,     proceedings     when     debt 

payable  in,  §  728. 


to  Sections.] 

FORECLOSURE  OF  MORTGAGE.  (Con- 
tinued.) 

Interlocutory  judgment  in  action  to  re- 
deem, time  for  appeal,  §  939. 

Judgment  creditor  may  redeem  estate  of 
decedent, §  1505. 

Lis  pendens,  filing,  §  409. 

Necessary,  whatever  the  terms  of  the  in- 
vestment, §  744. 

Parties,  who  need  not  be  made,  §  726. 

Personal  property,  foreclosure  of  mort- 
gage, bond  on  appeal,  §  943. 

Place  of  trial,  §  392. 

Pleading  written  instruments,  §§  447- 
449. 

Proceedings,  in  general,  §  726. 

Proceedings  when  debt  falls  due  at  dif- 
ferent times,  §  728. 

Receiver,  appointment  of,  §  564. 

Redemption,  note  of  record  of  mortgage 
to  be   produced,  §  705. 

Redemption  of  estate  of  decedent,  §  1505. 

Redemption.  See  Executions;  Mort- 
gages. 

Sale,  manner  of,  §  726. 

Sale  may  be  directed,  §  726. 

Sale  of  land  in  several  counties,  manner 
of,  §  726. 

Surplus,  disposition  of,  §  727. 

Surplus  money  to  be  deposited  in  court, 
§727. 

Undertaking  on  appeal  where  judgment 
decrees  sale  of  personalty  on  foreclos- 
ure, §  943. 

Undertaking  to  stay,  on  appeal,  §  945. 

Unrecorded  conveyances  and  encum- 
brances, §  726. 

Waste,   enjoining,  §  745. 

FOREIGN  CORPORATION. 

Costs,  new  or  additional  security,  §  1036. 
Costs,  security  for,  dismissal  for  failure 

to  file,  §  1037. 
Costs,  security  for,  time  to  give,  §  1037. 
Costs,     stay     until     security    for,    filed, 

§1036. 
Security    for     costs     may    be    required, 

§  1036. 
Service   on, §  411. 

Summons,   publication,  §§  412,  413. 
Surety,  acting  as.     See  Suretyship. 

FOREIGN  COUNTRY. 

Affidavit   in,   certificate   by  clerk   as  to, 

§  2015. 
Affidavit  in,  who  may  take,  §  2014. 
Judicial  notice  concerning,  §  1875. 

FOREIGN  DOCUMENTS, 

How   proved,  §  191 S. 
Official,  how  proved,  §  1918. 

FOREIGN  EXECUTORS, 

Powers  do  not  extend  beyond  state, 
§  1913. 

FOREIGN  GUARDIAN. 

Powers  do  not  extend  beyond  state, 
§  1913. 
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FOKEIGN  JUDGMENTS, 

Conclusiveness  of,  general  rule,  §  1915. 

Copy  of  foreign  judicial  record,  when 
admissible,  §  1907. 

Judgment  of  court  of  admiralty,  conclu- 
siveness  of,  §  1914. 

Judicial  record  of  foreign  country,  how 
proved,  §§  1905,  1906,  1907. 

Proceedings  in  sister  state  on,  not  stayed, 
§526. 

Sister  state,  effect  of  judicial  record  of, 
§  1913. 

Sister  state,  judgment  of,  how  proved, 
§  1905. 

FOREIGN  LANGUAGE. 

Instruments  in,  experts  may  testify, 
§  IS63. 

FOREIGN  LAWS. 

Books  containing,  as  evidence,  §  1900. 
How  proved,  §§  1901,  1902. 
Presumption   as  to  books   containing  re- 
ports of  cases  adjudged,  §  1963. 
Statutes   of  limitations,  §  361. 
Unwritten,  how  proved,  §  1902. 

FOREIGN  OFFICIAL  ACTS. 

How  proved,  §  1918. 

FOREIGN  RESIDENT. 

Summons,  how  served  on,  §  412. 

FOREIGN  SEAL, 

Effect  of,  §  1931. 

FOREIGN  WILLS. 

Probate  of.     See  Wills,  X. 

FOREIGNER.     See  Aliens. 

FORFEITURE. 

Executor  failing  to  petition  for  letters, 

§  1301. 
Justice's  court,  recovery  of,  in,  §  112. 
Lease,    of,  §§  1161,    1179.     See    Landlord 

and  Tenant. 
Limitation  of  action  on,  §§  338,  340. 
Limitation    of    action    to    recover    from 

stockholders  or  directors,  §  359. 
Mechanic's  lien,  of,  for  false  statements 

in  claim  of,  §  1202. 
Of  lease,  relief  against,  §  1179. 
On  sale  under  execution,  without  notice, 

§  693. 
Place  of  trial  in  action  for,  §  393. 
Venue     where     offense     committed     on 

waters  in  several  counties,  §  395. 
Witness   disobeying  subpoena,  forfeiture 

to  party  aggrieved,  §  1992. 

FORGERY. 

Limitations  in  actions  against  bank  pay- 
ing forged  or  raised  check,  §  340. 

FORMS,     See  Forms  of  Action;  Forms  of 
Pleading. 
Abstract  of  judgment,  §  897. 
Affirmations,  §§  2094,  2095. 


FORMS.     (Continued.) 

Demand  against  county,  §  4076. 

Letters  of  administration,  §  1362. 

Letters  of  administration  with  will  an- 
nexed, §  1361. 

Letters  of  guardianship,  of,  §  1754, 
subd.   3. 

Letters  testamentary,  §  1360. 

Notice  of  hearing  in  justice's  court, 
§850. 

Oaths,  §§  2094,  2095. 

Process  issued  by  justice's  clerks  in 
townships  in  counties  of  seventh  class, 
§  103b. 

Satisfaction  of  mortgage,  form  of,  §  675a. 

Seal  of  superior  court,  of,  §  149. 

FORMS  OF  ACTION. 

But   one  form,  §  307. 

FORMS  OF  PLEADING. 

Code  prescribes,  §  421. 

FRANCHISE. 

Action  against  party  usurping,  §  803. 

Condemnation  of,  under  eminent  domain, 
§  1240. 

Usurpation  of,  proceedings  by  attorney- 
general,  §  803. 

Usurpation,  §§  802-810.  See  Usurpation 
of  Office  and  Franchise. 

FRAUD. 

Arrest  for,  §  479. 

Arrest  for,  in  justice's  court,  §  861, 
Award,  vacation  of,  for,  §  1287. 
Executor  or  administrator,  liability  for, 

in   making  sale,  §  1572. 
Executor  or  administrator,  suspension  of, 

for,  §  1436. 
Impeachment    of    judgment    for,  §§  1915, 

1916. 
In   sale   of   decedent's   estate,   executor's 

or  administrator's  liability,  §  1572. 
Limitation  of  actions  for,  §  338. 
Limitation   of  actions,  how  affected  by, 

§§  338,  1573. 
Parol     evidence     to     show,     in     writing, 

§  1856. 
Receiver,  appointment  of,  §  564. 
Suspending  administrator  for,  §  1436. 

FRAUDULENT  CONVEYANCE, 

Appointment    of    receiver    in    action    to 

vacate,  §  564. 
Bond   by   grantee   on   suit   to   set   aside, 

filing  of,  and  serving  copy,  §  677^/^. 
Bond   by   grantee   on   suit   to   set   aside, 

form,  condition,  and  amount  of,  §  677. 
Bond   by   grantee   on   suit   to   set   aside, 

manner    of     justification    of     sureties, 

§  6791/2. 
Bond   by   grantee   on   suit   to   set   aside, 

objections  to  sureties,  §  678. 
Bond   by   grantee   on   suit   to   set   aside, 

new  bond  may  be  given  when,  §  679. 
Bond   by   grantee   on   suit   to   set   aside, 

when   becomes   effective,  §  680. 
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FKAUDUIiENT  CONVEYANCE.    (Contin- 
ued.) 
Bond   by   grantee   on   suit   to   set   aside, 
judgment,  when  may  be  rendered  on, 

§6801/2. 
Bond   by   grantee   on   suit   to   set   aside, 

objection    that    estimated    value    less 

than     market     value,   proceedings    on, 

§§678,679. 
Bond   by   grantee   on   suit   to   set   aside, 

sureties,    justification,    approval     and 

disapproval,  §§  678,  6781/2,  679y2. 
Bond,  grantee  may  give,  on  suit  to  set 

aside,  §  676. 
Bond  on  suit  to  set  aside,  grantee  giving 

may  convey  or  encumber,  §  676. 
Of     decedent,     recovery     by     executor, 

§§  1589-1591. 

FRESNO  COUNTY. 

Acts  increasing  and  decreasing  number 
of  superior  judges  in.  See  Appendix, 
tit.  "Courts." 

FUNDS.     See  Eeceivers, 

Kestraining  illegal  expenditure  of, 
§  526a. 

FUNERAL  EXPENSES.     See  Public  Ad- 
ministrators. 
How  and  when  to  be  paid,  §§  1643,  1646. 

FURNITURE. 

Exempt  from  execution,  §  690, 

FUTURE. 

Included  in  present  tense,  §  17. 

FUTURE  ESTATES. 

Protecting  in  partition,  §  781. 


G 

GARNISHMENT.     See  Attachment. 

Garnishee,  when  liable  to  plaintiff,  §  544. 

GENDER. 

Of  words  in  code,  construction  of,  8  1'. 

GENERAL  DENIAL.     See  Answers. 

GIFT.  ^      ..^ 

Actions  involving  validity  of  gifts  un- 
der will.     See  Wills,  HI. 

Action  to  quiet  title,  involving  gift  un- 
der will,  will  admissible,  §  738. 

Action  to  quiet  title,  involving  validity 
of  gift  under  will,  conclusiveness  of 
determination,  §  738. 

Action  to  quiet  title,  validity  of  gift  un- 
der will  may  be  determined,  §  738. 

GOLD-DUST. 

Levy  on  under  execution,  how  returned, 
§  688. 

GOVERNOR. 

Direction  to  attorney-general  to  bring 
quo  warranto,  §  803. 


GOVERNOR.      (Continued.) 

Judge,  appointing,  to  preside  over  extra 

session  of  superior  court,  §  67a. 
Request    of,    to    superior    judge    to    hold 

court  for  another,  §  160. 
Vacancy   in   superior   court,  governor  to 

fill,  §  70. 

GRADES. 

At   railroad   crossings,  §  1240.     See  Rail- 
roads. 

GRAND  JURY. 

Ballot-box,  depositing  name  in,  §  209. 

Constituted,  how,  §  242. 
Defined,  §192. 

Drawing,  certifying,  and  listing,  §  241. 

Drawing  names  by  clerk,  §  242. 

Drawing  of,  order  for,  §  241. 

Drawn^  how,  §  241. 

Impaneled,  when  may  be,  §  241. 

Impaneling,  §§  241-243. 

Impaneling,    manner    of,    prescribed    by 
Penal  Code,  §  243. 

List  of  jurors,  by  whom  and  when  made, 
§204.  "  ,     , 

List  of,  to  be  placed  with  county  clerk, 
§  204'. 

Names  of  jurors,  how  drawn,  §  242. 

Names  of  jurors  not  drawn  to  be  placed 
on  list  for  succeeding  year,  §  211. 

Names  of  jurors  not  impaneled  to  be  re- 
placed in  box,  §  241. 

Names    to    be    drawn    from    grand    jury 
box,  §  211. 

Number  of  jurors,  §§  192,  241,  242. 

Number  of  times  to  be  drawn  each  year, 
§241. 

Order  for,  §  241. 

Panel,  how  filed,  §  242. 

Selecting  and  listing  of  grand  jurors  re- 
quired, §  204. 

Superior   court   may   direct   drawing   of, 
when,  §  241. 

When  may  be  impaneled,  §  241. 

Who  competent  to  act,  §  198. 

Who  not  competent  to  act,  §  199. 

GROWING  CROPS. 

Attachment  of,  §  542. 

GROWING  TREES. 

Damages    for    cutting    or    injury,  §§  733, 
734. 


GUARANTOR.     See  Surety. 

GUARANTY. 

Representation  as  to  credit  of  third  per- 
son to  be  written,  §  1974. 
Statute  of  frauds,  effect  of,  §  1973. 

GUARDIAN  AD  LITEM.  See  Infant;  In- 
sane Persons. 

Appointment  of,  in  justice's  court,  §  843. 

Appointment  of,  where  general  guardian, 
§  372. 

Compromise  of  case,  authority  of  as  to, 
§  372. 
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GUARDIAN  AD  LITEM.      (Continued.) 
For    infant,    when     may    be     appointed, 

§372. 
For  lunatic,  how  appointed,  §§  373,  843. 
Infant   or   insane   person    to    appear   by 

general  guardian,  or  by,  §  372. 
Power  to  appoint  not  affected  by  general 

provisions  as  to  guardians,  §  1759. 
When  may  be  appointed,  §  372. 

GUARDIAN  AND  WARD. 

I.  Who    entitled  to  act;    nomination: 

appointment;  practice. 
II.  Letters  of  guardianship. 

III.  Qualification;  bond. 

IV.  Inventory  and   appraisement;    addi- 

tional property. 

V.  Powers,    duties,  and   liabilities;    ac- 
tions; custody  of  minor. 
VI.  Sale  of  property. 
VII.  Lease  or  mortgage  of  property;  par- 
tition of. 
VIII.  Non-residents,  guardians  of. 
IX.  Joint  guardians. 

X.  Accounting. 
XI.  Compensation;   expenses;   allowance. 
XII.  Appeals. 
Xin.  Termination  of  authority. 
XIV.  Change  of  venue. 
XV.  Miscellaneous  provisions. 

Guardian    ad    litem.     See    Guardian    ad 

Litem. 
Insane  persons,  of.     See  Insane  Persons. 

I.  Who  entitled  to  act;  nomination;  ap- 
pointment;  practice. 

Act  authorizing  corporation  to  act  as. 
See  Appendix,  tit.  "Corporations." 

Appointment,  certificate  of,  to  be  sealed, 
§153. 

Appointment,  chambers,  power  to  ap- 
point in, §  166. 

Appointment,  code  sections  governing, 
§304. 

Appointment,  conditions  in  order  as  to 
care,  etc.,  of  child  or  property,  §  1755. 

Appointment,  conditions  imposed  on,  per- 
formance of,  §  1755. 

Appointment,  custody  of  minor  pending 
proceedings  for,  §  1747. 

Appointment  in  justice's  court.  See  Jus- 
tices' Courts,  XV. 

Appointment,  jurisdiction  to  appoint, 
§  1747. 

Appointment,  may  be  over  person  and 
estate  or  either  of  them,  §  1747. 

Appointment,  notice,  §  1747. 

Appointment  of  guardian  ad  litem.  See 
Guardian  ad  Litem. 

Appointment,  order  for,  operates  as  a 
decree,  §  1808. 


GUARDIAN  AND  WARD.  I.  Who  en- 
titled to  act;  nomination;  appointment; 
practice.     (Continued.) 

Appointment,  order  of,  how  entered, 
§  1808. 

Appointment,  power  to  make,  §  1747. 

Appointment,  preference  in,  who  enti- 
tled   to,  §  1751. 

Appointment,  temporary  custody  of 
minor  pending  hearing,  §  1747. 

Appointment  to  be  made  on  petition 
after  notice,  §  1747. 

Appointment  to  fill  vacancy,  §  1801. 

Appointment,  who  may  petition  for, 
§  1747. 

Chambers,  power  to  grant  special  letters 
at,  §  166. 

Corporation  may  act,  §  1348.  See  Ap- 
pendix,   tit.    "Corporations." 

Court  to  appoint  when  infant  under 
fourteen, §  1748. 

Estate  and  person,  or  either  of  them, 
appointment   may  be  for,  §  1747. 

Insane  person,  appointment  of  guardian 
for.     See  Insane  Persons. 

Juror,  relation  of  guardian  and  ward  as 
affecting  qualification  of,  §  602. 

Minor  over  fourteen  may  petition,  §  1747. 

Nomination  by  infant  over  fourteen, 
court  may  still  appoint,  when,  §  1749. 

Nomination,  court  may  nominate,  where 
infant    under    fourteen,  §  1748. 

Nomination,  failure  of  infant  over  four- 
teen to  make,  court  may  appoint, 
§  1749. 

Nomination,  infant  may  make,  when  he 
is  fourteen, §§  1748,  1750. 

Nomination  of  another  guardian,  infant 
may  make  on  reaching  fourteen  j'^ears, 
§  1750. 

Nominee  of  minor  fourteen  or  over  to 
be  appointed,  whether  married  or  not, 
§1751. 

Notice  of  appointment,  §  1747. 

Parent,  preference  of,  in  appointment, 
§1751. 

Person,  appointment  of  guardian  for, 
§  1747. 

Petition  for  appointment,  who  may  file, 
§  1747. 

Practice,  provisions  of  code  relative  to 
estates  of  decedents  apply,  §  1808. 

Preference  in  appointment  of,  who  enti- 
tled to,  §  1751. 

Referee,  relation  of  guardian  and  ward 
as   affecting   qualification   of,  §  641. 

When  may  be  appointed,  generally, 
§  1747. 

II.     Letters  of  guardianship. 

Appeal  lies  from  orders  granting  or  re- 
fusing, §  963. 

Appeal  lies  from  orders  revoking  or  re- 
fusing to  revoke,  §  963. 

Form    of,  §  1754. 

Oath  of  guardian  to  be  indorsed  on, 
§  1754. 
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GUARDIAN  AND  WARD.     U.  Letters  of 
guardianship.     (Continued.) 
To  be  recorded,  §  1756. 
When  to  be  issued,  §  1754. 


m.     Qualification;  bond. 
Bond,  amount,  of,  §  1754. 
Bond,  approval  of,  §  1754. 
Bond,  code  provisions  applying  to,  §  1809. 
Bond,  conditions  in,  court  may  insert,  in 

order  appointing,  §  1755. 
Bond,  conditions  of,  §  1754. 
Bond,  conditions    of,    duty    to    perform, 

§  1755. 
Bond,  discharge  of  sureties  on  old  bond, 

where  new  bond  given,  §  1803. 
Bond,  for  selling  property,  §  1788. 
Bond,  may  be   prosecuted  for  benefit  of 

ward,  §  1804. 
Bond,  justification  of  sureties,  §  1809. 
Bond,  liability  on,  kinds  of  money,  §  1407. 
Bond,  limitation    of    actions    on,  §§  1805, 

1806. 
Bond,  limitation  of  actions  on,  effect  of 

disabilities,  §§  1805,  1806. 
Bond,  may    be    approved    at    chambers, 

§166. 
Bond,  may  be  prosecuted  for  benefit  of 

any   person  interested, §  1804. 
Bond,  must  be  given,  §  1754. 
Bond,  new,  when  required,  §  1803. 
Bond^    official,,  sufficient    on    appeal    by 

guardian, §  965. 
Bond,  sureties  on,  qualification  of,  §  1809. 
Bond,  surety  company  may  act  as  surety, 

§  1809. 
Bond,    testamentary   guardian   need   not 

give,  unless  court  directs,  §  1758. 
Bond,  testamentary  guardian  of,  §  1758. 
Bond,  to  be  filed,  §  1804. 
Bond,  to  be  recorded,  §  1756. 
Bonds,   where   more    than   one   guardian 

appointed,  §  1807. 
Corporation    as    guardian,    qualification, 

oath  and  bond,  §  1348. 
Corporation,  deposit  of  funds  with,  and 

reduction  of  bond.     See  Appendix,  tit. 

"Corporations,"  §§  2,  4. 

IV.  Inventory  and  appraisement;  addi- 
tional property. 

Additional  property,  appraisement  of, 
§  1773. 

Additional  property  acquired,  inventory 
of,  §  1773. 

Additional  property,  discovery  of,  pro- 
ceedings 'n  case  of,  §  1773. 

Appraisement  of  after-acquired  prop- 
erty, §  1773. 

Appraisement  of  estate,  how  made, 
§  1773. 

Appraisement  of  estate,  making  and  fil- 
ing of,  §  1773. 

Appraisement,  propertv  to  be  appraised, 
§1773. 

Appraisement  to  be  recorded,  §  1773. 


GUARDIAN  AND  WARD.     IV.  Inventory 
and  appraisement;  additional  property. 

(Continued.) 
Appraisers,      appointment,      oath      and 

duties,  §  1773. 
Inventory,  dutv  to  file  and  time  of  filing, 

§1773. 
Inventory,    failure    to    return,    revoking 

letters,  §  1773. 
Inventory,  guardian  to   return,  §  1773. 
Inventory     of     after-acquired     property, 

§  1773. 
Inventory,  property  received  after  filing 

of,  duty  as  to,  §  1773. 
Inventory,  recording  of,  §  1773. 
Inventory  to  be  recorded,  §  1773. 
Inventory  to  be  sworn  to,  §  1773. 
Inventory,  when  and  how  made,  §  1773. 

V.  Powers,  duties,  and  liafbilities;  ac- 
tions;   custody  of  minor. 

Accounts  of  ward,  guardian  to  settle, 
§  1769. 

Administrator,  guardian  appointed  as, 
when   infant   entitled   to  act,  §  1368. 

Appear  for  and  represent  ward,  guardian 
must,  §  1769. 

Appearance  by  guardian,  §§  1722,  1769. 

Appearance  by,  in  justice's  court,  for 
infant  or  incompetent,  §  843. 

Care  and  custody  of  property,  conditions 
as    to,    on    appointment,  §  1755. 

Care,  treatment,  education,  and  welfare 
of  child,  conditions  as  to,  on  appoint- 
ment, §  1755. 

Change  of  name  by  infant,  guardian, 
when  to  apply  for,  §  1276. 

Code  sections  governing  powers  and 
duties,  §  304. 

Compromise  of  case,  authority  as  to, 
§372. 

Conveyance  by  guardian  of  minor  suc- 
ceeding to  estate  of  person  dying  be- 
fore   making    conveyance,  §  1810a. 

Custody  of  minor,  court  may  direct 
sheriff  to  take,  pending  proceedings 
when,  §  1747. 

Custody  of  minor,  temporary,  pending 
hearing  of  proceedings,  court  may 
provide  for,  when,  §  1747. 

Custody  of  ward,  guardian  has,  §  1733. 

Custody,  sheriff,  coroner,  or  constable, 
when   directed   to   take,  §  1747. 

Custody,  temporary,  of  minor,  pending 
proceedings  for  appointment,  §  1747. 

Custody,  where  minor  may  be  carried 
out  of  jurisdiction,  §  1747. 

Death  of  ward,  guardian  may  sue,  §  376. 

Death  of  ward,  who  may  be  sued,  §  376. 

Debts  due  ward,  guardian  to  recover, 
§  1769. 

Debts   due  ward,   may  compound,  §  1769. 

Debts  of  ward  to  be  paid  from  what 
property'  first.  §  1768. 

Deposit  in  bank  by  insane  or  incompe- 
tent person,  collection  of  by  guardian. 
See  Estates  of  Decedents,  II. 
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GUAEDIAN  AND  WARD.  V.  Powers, 
duties,  and  liabilities;  actions;  custody 
of  minor.      (Continued.) 

Deposit  in  bank  of  decedent,  collection 
of  by  guardian.  See  Estates  of  Dece- 
dents, II. 

Duty  to  attend  to  interests  of  ward, 
§  1722. 

Education,  authority  of  guardian  over, 
continues  how  long,  §  1753. 

Education  of  ward,  guardian  has  care 
of,  when,  §  1753. 

Education  of  ward,  how  enforced,  §  1771, 

Education  of  ward  out  of  his  own  prop- 
erty, §  1757. 

Education  of  ward,  sale  or  mortgage  of 
property,  §§  1777,  1779. 

Embezzlement,  concealment  of  property, 
etc.,  proceedings  in  case  of.  See  post, 
XV. 

Estate,  care  and  management  of,  con- 
tinues how  long,  §  1753. 

Estate,  guardian  has  care  and  manage- 
ment of,  §  1753. 

Guardians  ad  litem.  See  Guardian  ad 
Litem. 

Infant  to  appear  by,  or  by  guardian  ad 
litem,  §  372. 

Injury  to  ward,  guardian  may  sue  for, 
§376. 

Injury  to  ward,  who  may  be  sued,  §  376. 

Insane  person  appears  by  general  guar- 
dian or  guardian  ad  litem,  §  372. 

Investment  of  money,  §§  1779,  1780,  1792, 

Investment  on  order  of  court,  notice  of, 
§  1792. 

Investments,  authority  of  court  over, 
§  1792. 

Judgment  in  favor  of  infant,  payment 
to  guardian,  §  1810b. 

Maintenance  and  education  of  ward,  ap- 
plying proceeds  of  sale  to, §  1779. 

Maintenance  and  education  of  ward  by 
third  person, §  1771. 

Maintenance  and  education  of  ward,  how 
enforced, §  1771. 

Maintenance  and  education  of  ward,  sale 
or  mortgage  of  property,  §§  1770,  1777. 

Maintenance  and  support  of  ward,  pro- 
ceedings where  income  insufficient, 
§  1770. 

Maintenance  of  minor  out  of  income  of 
own  property,  §  1757. 

Maintenance  of  ward,  duty  of  giiardian, 
§  1770. 

Maintenance  of  ward,  allowing  guardian 
credit  for,  §  1771. 

Management  of  estate,  duty  of  guardian, 
§  1770. 

Mortgage  of  property  for  maintenance 
or  education  of  ward,  §§  1770,   1777. 

Mortgage  or  sale  of  estate  to  maintain 
ward,  §  1770. 

Partition,  powers  of  guardian  on.  See 
post,  VII. 

Power  and  duty  of  guardian  of  the  es- 
tate, §  1753. 
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GUAEDIAN     AND     WARD.     V.  Powers, 

duties,  and  liabilities;  actions;  custody 
of  minor.      (Continued.) 

Power  and  duty  of  guardian  of  the  per- 
son, §  1753. 

Powers  and  duties,  code  sections  govern- 
ing, §  304. 

Powers  and  duties,  testamentary  guar- 
dians, §  1758. 

Proceeds  of  sale,  application  of,  §  1779. 

Proxies,   guardian   may  give,  §  321b. 

Kelationship  of  guardian  disqualifies 
referee,  §  641. 

Eesidence  of  ward,  guardian  may  fix, 
§  1753. 

Residence  out  of  state,  guardian  cannot 
fix,  without  permission  of  court,  §  1753. 

Seduction  of  ward,  guardian  may  sue  for, 
§375. 

Service,  guardian  may  waive,  §  1722. 

Service  of  summons  on  guardian,  §  411. 

Service  on  guardian  equivalent  to  ser- 
vice on  ward,  §  1722. 

Share  of  infant  on  partition,  payment 
of,  to  guardian,  §§  793,  794. 

Share  of  insane  person  on  partition,  pay- 
ment of,  to  guardian,  §  794. 

Shares  of  stock  of.  infant  or  insane  per- 
son, guardian  to  represent,  §  313. 

Territorial  limit  of  authority,  §  1913. 

Testamentary  powers  and  duties  of, 
§  1758. 

To  manage  estate,  how,  §  1770. 

To  maintain  ward,  §  1770. 

To  represent  ward  in  suits,  §  1769. 

Waste,  liability  for,  §  732. 

VI.     Sale  of  property. 

Bond  on,  §  1788. 

Code  provisions  governing,  §  1789. 

Completion  of,  code  sections  applicable 
to  and  governing,  §  1789a.* 

Conditions  and  terms  of,  §  1791. 

Consent  filed,  notice  not  necessary, 
§  1783. 

Conveyance,  guardian  decreed  to  make, 
when  vendor  becomes  incompetent, 
§  1810. 

Conveyances,  code  sections  applicable, 
§  1789a. 

Costs,  where  objection  filed,  §  1786. 

Court  may  order  public  or  private, 
§  1787. 

Credit,  security,  where  sale  on,  §  1791. 

Death  of  vendor  before  conveyance,  com- 
pletion of  sale  by  guardian  of  infant, 
§  1810a. 

Disposition  of  proceeds,  §  1779. 

Hearing,  compelling  attendance  of  wit- 
nesses, §  1785. 

Hearing,  guardian  may  be  examined, 
§  1785. 

Hearing,  notice  of,  §  1782. 

Hearing  of  application  for,  §  1784. 

Hearing  of  application,  who  may  be  ex- 
amined at,  §  1785. 

Hearing,  time  of,  §  1782. 
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GUARDIAN    AND    WARD.     VI.  Sale    of 

property.     (Continued.) 
Inoome,   sale   of   property   where   insuffi- 
cient, §  1777. 
Investment    of    proceeds,  §§  1779,    1780, 

1792. 
Investment  of  proceeds,  court  may  order, 

§§  1780,  1792. 
Limitation  of  action  to  recover  property 

sold,  §  1S06. 
Maintenance     and     education,     applying 

proceeds  to,  §  1779. 
Maintenance  and  education  of  ward,  sale 

for,  §  1777. 
Maintenance  of  ward,  for,  §  1770. 
Mining    property,    proceeding   to    obtain 

order,  §  1580. 
Mining    property,    when    may    be    sold, 

§§  1577,1580.  " 
Mining  property  or  option  on,  power  to 

authorize  sale,  §  1577. 
Mining  property  or  option  on,  procedure 

on  sale,  §§  1577,  1580. 
Notice     not     necessary,     where     consent 

filed,  §  1783. 
Notice   to   next   of  kin   and   persons   in- 
terested, §  1782. 
Of  minor  heirs,  conditions  of,  §  1791. 
Order  for,  expires  in  one  year,  §  1790. 
Order  for,  obtained  how,  §  17S1. 
Order    for,    service    and    publication    of, 

§  1783. 
Order  for,  to  be  obtained,  §§  1768,  1777. 
Order  for,  to  specify  what,  §  1787. 
Order   for,   when   granted,  §§  1777,    1778, 

1787. 
Order  to  show  cause,  issuance  of,  §  1782. 
Order  to  show  cause,  service  and  publica- 
tion of,  §  1783. 
Payment,     credit    not    to    exceed    three 

years,  §  1791. 
Payment,    deferred    payments,    sale    on, 

§  1791. 
Payment,  sale  to  be  for  cash,  §  1791. 
Pavment,  security  where  sale  on  credit, 

§1791. 
Personalty,  when  sold,  §  1782. 
Petition  for,  what  to  contain,  §  1781. 
Petition  to  be  verified,  §  1781. 
Practice  governing,  §  1789. 
Procedure     as     in     sale     of     decedent's 

realty,  §  1789. 
Proceedings  for,  code  sections  governing, 

§1789. 
Public  or  private,  sale  may  be,  §  1787. 
To  be  made  upon   order  of  court  when, 

§1778. 
When    may    be    ordered,  §§  1577,    1777, 

1778,  1787. 

Vn.    Lease  or  mortgage  of  property;  par- 
tition of. 
Lease  by,  proceedings  to  obtain,  §  1579. 
Lease    or    mortgage    of   estate    of    ward, 
§§  1577-1579. 
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GUARDIAN  AND  WARD.     VII.  Lease  or 
mortgage    of    property;    partition    of. 

(Continued. ) 
Lease  of  property,  power  to  order,  §  1577 
Mortgage     bv,     proceedings     to     obtain, 

§§  1577,1578. 
Mortgage  of  estate  by,  §  1577. 
Mortgage    of   estate    to   maintain    ward, 

See  ante,  V. 
Mortgage   of   property,   power   to   order, 

§  1577. 
Partition,  assent,  authority  of  court,  how 

obtained, §  1772. 
Partition,     assent,     authority     of     court 

necessary, §  1772. 
Partition,  authority  of  guardian,  §  1772. 
Partition,    consent    by    guardian   to    and 

execution  of  release  by,  §  795. 
Partition       guardian     may     assent     to, 

§§  795,1772. 
Partition   of    property,   guardian   cannot 

purchase,  except  for  ward,  §  783. 
Partition   of   property,  release  by   guar- 
dian, §  795. 
Partition,  securities  for  purchase  money 

may   be   taken   in   name   of   guardian, 

§777. 
Partition,  share  of  infant,  payment  of  to 

guardian,  §§  793,  794. 

Vm.     Non-residents,   guardians   of. 

Appointment,     excludes    jurisdiction    of 

every  other  court,  §  1796. 
Appointment,      notice      of      application, 

§  1793. 
Appointment,  proceedings  for,  §  1793. 
Appointment,  when  made,  §  1793. 
Appointment,  who  may  apply  for,  §  1793. 

Bond  of,  §  1795. 

Guardianship  extends  to  what  estate, 
§  1796. 

Inventory,  account,  and  disposal  of 
property,  §  1795. 

Notice,  hearing,  and  examination,  §  1793. 

Powers  and  duties  of,  §  1794. 

Powers  of  guardian  do  not  extend  be- 
yond state,  §  1913. 

Property,  order  for  removal  authorizes 
suit  for,  §  1798. 

Property,  order  for  removal,  when 
granted,  §  1798. 

Property,  removal  of,  §§  1797,  1798. 

Property,  removal  of,  discharge  of  per- 
son in  possession,  §  1799. 

Property,  removal  of,  notice  of  applica- 
tion, §  1798. 

Property,  removal  of,  proceedings  for, 
§§1797,1798. 

Property,  removal  of,  receipt,  §  1799. 

IX.    Joint  guardians. 

Account  of.  §  1775. 

Bond  of,  §  1807. 

Governed   and   liable   as   sole   guardians, 

§  1807. 
Several  may  be  appointed,  §  1807. 
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GUARDIAN  AND   WARD.     (Continued.) 

X.    Accounting. 

Account,  failure  to  file,  revocation  of  let- 
ters, §  1773. 

Account,  liow  often  to  be  rendered, 
§  1774. 

Account,  termination  of  guardianship 
does  not  affect  jurisdiction  of  court 
over,  §  1774. 

Account  to  be  sworn  to,  §  1773. 

Account,  verified,  to  be  filed  annually, 
§  1773. 

Accounting  by,  §  1774. 

Allowances  for  sums  spent  in  mainte- 
nance or  education  of  ward,  §§  1757, 
1771. 

Appealability  of  order  relating  to,  §  963. 

Code  provisions  governing,  §  1789. 

Compelling,  §  1773. 

Death  of  guardian,  settlement  of  ac- 
counts of,  §  1639. 

Failure  to  account,  removal,  §  1801. 

Of  joint  guardians,  §  1775. 

When  to  be  made,  §§  1773,  1774. 

XI.    Compensation;  expenses;  allowance. 

Allowances    for   sums    spent    in    mainte- 
nance of  ward,  §  1771. 
Allowances  to,  §  1776. 
Compensation  of,  §  1776. 
Disbursements,  allowance  of,  §  1776. 
.    Expenses  of,  §  1776. 

Termination  of  guardianship,  disburse- 
ments after,  allowance  of,  §  1776. 

Xn.    Appeals. 

Appeal  by  guardian,  official  bond  suffi- 
cient, §  965. 

Appeal  from  order  respecting  letters, 
time  for,  §  939. 

Appeal  lies  from  order  relating  to, 
§963. 

Order  and  judgments  relating  to  guar- 
dianship appealable,  §  963. 

Reversal  of  order  appointing  guardian, 
validity  of  acts,  §  966. 

XIII.     Termination   of   authority. 

Account,  failure  to  make,  removal, 
§  1801. 

Authority  of,  continues  how  long, 
§§  1753,1760. 

Authority,  what  terminates,  §§  1753, 
1760. 

Chambers,  power  of  judge  to  suspend 
guardian  at,  §  166. 

Custody  of  property,  guardian's  au- 
thority continues  how  long,  §  1753. 

Delivery  of  property  on  resignation  or 
removal,  compelling,  §  1801. 

Disbursements  after,  allowance  of, 
§  1776. 

Discharge  of  guardian  when  guardian- 
ship no  longer  necessary,  §  1802. 


GUARDIAN  AND  WARD.  XIH.  Ter- 
mination of  authority.     (Continued.) 

Education,  care  of,  continues  how  long, 
§  1753. 

Guardianship,  how  terminated,  §§  1753, 
1760,1802. 

Majority,  arrival  of  ward  at,  §§  1753, 
1760. 

Marriage  of  guardian  does  not  ter- 
minate authority,  §  1751. 

Marriage  of  infant  ward,  effect  of, 
§§  1760,1802. 

Order  of  court,  termination  of  authority 
by,  §  1760. 

Removal  of,  §  1801. 

Removal  of,  appointment  of  another 
guardian, §  1801. 

Removal  of,  grounds  for,  §  1801. 

Removal  of,  notice  of,  §  1801. 

Removal  of,  notice  not  necessary  when, 
§1721. 

Removal  of,  where  committed  for  con- 
tempt, §  1721. 

Resignation  of,  appointment  of  another 
guardian, §  1801. 

Resignation  of,  right  of,  §  1801. 

Termination  of  authority,  §  1753. 

XIV.     Change  of  venue. 

Contest  of  petition,  §  1760. 

Fees  of  clerk,  §  1760. 

Hearing  of  petition,  §  1760. 

Jurisdiction  of  court  to  which  case  re- 
moved, §  1760. 

Notice  of  petition,  §  1760. 

Order  directing,  when  made,  §  1760. 

Order,  how  obtained,  §  1760. 

Petition,  §  1760. 

Proceedings  transferred  to  another 
county  when,  §  1760. 

To  what  court  may  be  made,  §  1760. 

XV.    Miscellaneous  provisions. 

Administrator,  guardian  as,  where  per- 
son entitled  an  infant  or  incompetent, 
§  1368. 

Embezzlement,  concealing  property,  etc., 
citation  of  persons  charged  with, 
§  1800. 

Embezzlement,  concealing  property,  etc., 
complaint  charging,  proceedings  on, 
§  1800. 

Embezzlement,  concealment,  fraudulent 
disposition,  etc.,  of  property,  examina- 
tion of  persons  suspected  of,  §  1800. 

Embezzlement,  concealment,  fraudulent 
disposition,  etc.,  of  property,  proceed- 
ings on  complaint  of,  §  1800. 

Juror,  guardian  or  ward  disqualified  to 
act  as,  §  602. 

Practice  governing,  §  1808. 

Provisions  of  code  relative  to  estates  of 
decedents  apply, §  1808. 

Referee,  relationship  of  guardian  and 
ward,  disqualifies,  §  641. 
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GUARDIAN  AND  WARD.  XV.  Miscel- 
laneous provisions.     (Continued.) 

Relatives,  demand  by,  for  information, 
duty  of  guardian  on  receiving,  §  1761. 

Relatives  may  demand  information  as  to 
proceedings  in  administration,  §  1  761. ' 

Relatives,  notice  by,  on  demand  for  in- 
formation as  to  administration,  §  1761. 


HABEAS  CORPUS. 

Superior  court  or  judge  may  issue,  §  76. 
Supreme  court  may  issue,  §  51. 
Supreme  judge,  issuance  of,  by,  §  54. 

HANDWRITING. 

Comparisons,  §  1945. 

Evidence  as  to.     See  Evidence,  XI,  2. 

How  proved,  §§  1943-1945. 

Of  decedent,  entries  as  evidence,  §  1946. 

Proof  of,  on  probate  of  will,  §  1315. 

HASTINGS  LAW  SCHOOL. 

Diploma  from,  effect  of,  §  280a. 

HEALTH-OFFICERS. 

Lien  for  work  done  by,  where  owner 
refuses  to  connect  with  sewer,  §  1191a. 

HEARING.     See  Trial. 

New  trial,  on  motion  for,  §  660.  See 
New  Trial. 

Particular  proceeding,  in.  See  par- 
ticular title. 

HEARSAY.     See  Evidence. 

HEIRS.     See  Estates  of  Decedents. 

Advancements  to,  §  1686. 

Collection  of  deposit  in  bank  by.  See 
Estates  of  Decedents,  II. 

Death  of  applicant  for  public  land,  pro- 
ceeding to  determine  heirs,  §  1724. 

May   sue   for  wrongful   death,  §  377. 

Minor,  attorney  for,  §  1718. 

Possession  of  real  estate  to  be  delivered 
to,  when,  §  1453. 

Proceedings  for  determination  of  heir- 
ship, §  1664. 

Request  by  for  information  as  to  estate, 
and  notice  to,  in  case  of,  §  1380. 

HIGH-WATER  MARK. 

Boundary,  §  2077. 

HIGHWAY. 

Boundary,   highway   as,  §  2077. 

Condemnation  of  land  for.  See  Emi- 
nent Domain. 

Cutting  trees  or  timber  to  repair,  dam- 
ages, §  734. 

Injuring  trees,  etc.,  in,  §§  733,   734. 

Partition  proceedings  affecting,  §  764. 

HOLIDAYS. 

Acts  not  to  be  done  on,  §  13. 

Acts  which  may  be  done  on,  §§  10,  134. 
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HOLIDAYS.     (Continued.) 

Adjournment  to  non-judicial  day,  pro- 
ceedings in  case, §  135. 

Computation  of  time,  if  last  day  falls 
on   holiday,  it  is  excluded,  §  12. 

Courts  may  perform  what  acts  on,  §  134. 

Courts  not  open  on,  except  when,  §  134. 

Holding  court  on  day  following,  §  135. 

Injunctions,  writs  of,  may  be  issued  and 
served  on, §  76. 

Judicial  days,  §  133. 

Holiday  falling  on  next  day  celebrated, 
§§  10,11. 

Non-judicial  days,  §  134. 

Performance  on  day  following,  §  13. 

Prohibition,  writ  of,  may  be  issued  and 
served  on,  §  76. 

Saturday  afternoon  a  half-holiday,  §  10. 

Saturday  afternoon,  what  acts  may  be 
done  on,  §  10. 

Saturday  afternoon,  process  may  be  is- 
sued, filed  or  served  on,  §  10. 

Saturday  afternoon,  written  instruments 
may  be  executed,  served  or  filed  on, 
§10. 

School  holidays  enumerated,  §  10. 

School,  power  of  school  boards  to  de- 
clare, §  10. 

Schools,  exercises  to  be  held  on  holidays 
by,  §  10. 

School  holidays.     See  Schools. 

What  days  are,  §  10. 

HOLOGRAPHIC  WILLS. 

How  proved,  §  1309. 

HOMESTEAD. 

Appraisement    of    decedent's    estate    to 

include,  §  1443. 
Appraisers'    report,  appeal  from,  §  963. 
Association,     exemption     of     shares    in, 

§690. 
Death    of    spouse,    proceedings    on.     See 

Estates  of  Decedents,  VII,  1. 
Decree  terminating  on  death  of  spouse, 

§  1723. 
Disposition     of,     on     death     of    spouse, 

§  1723. 
Inventory    of    decedent's    estate    to    in- 
clude, §  1443. 
Probate,  §§  1474-1486.     See     Estates     of 

Decedents,  VII,  2. 
Proceedings  to  terminate  upon  death  of 
spouse, §  1723. 

HOSPITALS. 

Limitations  in  actions  by  state  for  hos- 
pital dues,  §  345. 

Officer  or  attendant  exempt  from  jury 
duty,  §  200. 

HOUSEHOLDER. 

Exemption  of  property,  §  690. 

HUMANE  SOCIETY. 

Payment  of  proceeds  of  liens  from  acts 
done  to  prevent  cruelty  to  animals, 
to, §  1208. 
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HUMBOLDT  COUNTY. 

Act    increasing    number    of    judges    in. 
See  Appendix,  tit.  "Courts." 


HUSBAND  AND  WIFE.  See  Divorce; 
Marriage;  Sole  Traders. 

Action  by  for  damages  to  wife,  conse- 
quential damages  to  husband  recover- 
able without  separate  statement,  §  427. 

Deposit  in  bank  of  decedent,  collection 
of.     See  Estates  of  Decedents,  II. 

Community  property,  death  of  spouse, 
§  1723. 

Husband  not  liable  for  sole  trader's 
debts,  §  1821. 

Issue  presumed  legitimate,  §  1962. 

Married  woman  as  administratrix,  §  1370. 

Married  woman  as  executrix,  §  1352. 

Married  women  as  parties.  See  Married 
Women. 

Married  woman  may  sue  or  be  sued  alone 
when,  §  370. 

Married  women.     See  Married  Women. 

Privileged  communications  between, 
§  1881. 

Proceedings  to  determine  interest  on 
death  of  spouse,  §  1723. 

Testimony  of,  as  to  legitimacy  of  child, 
§  1880. 

Trustee  of  missing  husband,  wife  may 
nominate,  §  1822. 

Trustee  of  missing  husband,  wife  pre- 
ferred as,  §  1822. 

Wife  as  sole  trader,  §§  1811-1821.  See 
Sole  Trader. 

Wife  as  party,  husband,  when  to  be 
joined,  §  370. 

Wife  may  defend  action  against  herself 
and  husband,  §  371. 

Witnesses,  as,  §  1881. 


IDENTITY. 

Xon-resident  entitled  to  letters,  identity, 

how  established,  §  1379. 
Opinion  of  witnesses  as  to,  §  1870. 
Presumption  of,  from  identity  of  name, 

§  1963. 

ILLEGALITY. 

Parol    evidence    to    show,    in    writing, 
§  1856. 

ILLEGITIMACY. 

Presumption  against,  §  1963. 

ILLNESS.     See  Sickness. 

IMPEACHMENT. 

Court   of,  impeachment  to  be  presented 

by  assembly,  §  37. 
Court  of,  is  court  of  record,  §  34. 
Court  of,  is  the  senate,  §  36. 
Court  of,  jurisdiction  of,  §  37. 
Court  of,  officers  of  senate  are  officers  of, 

§38. 


[References  are  to  Sections.] 

IMPEACHMENT.     (Continued.) 

Court  of,  procedure  provided  in  Penal 
Code,  §  39. 

Court  of,  senate,  quorum  of,  what  con- 
stitutes, §  36. 

Court  of,  senators  to  be  upon  oath,  §  36. 

Witnesses,  of.     See  Witnesses. 


IMPRISONMENT.     See  Arrest. 

Bail  are  exonerated  by  imprisonment  of 

defendant,  §  491. 
Contempt,  for.     See  Contempt. 
Civil  actions,  in.     See  Arrest  and  Bail. 
Debtor  in  supplementary  proceedings,  of, 

§  715. 
Discharge   of    person    confined   on    civil 

process,  §§  1143-1154.     See  Prisoner. 
Judgment  debtor,  of,  §  682. 
Limitation   of   actions,  how  affected  by, 

§352. 
Mandamus,  for  disobedience  to,  §  1097. 
Omission   to   perform   act,   imprisonment 

until  performance,  §  1219. 
Statute  of  limitations,  effect  on,  §  353. 
Will,  to  enforce  production  of,  §  1302. 

IMPROVEMENT  BONDS. 

Sale  of  cannot  be  enjoined  by  taxpayer, 
§  526a. 

IMPROVEMENTS.    See   Eminent  Domain. 
Apportionment   of,   in   partitions,  §§  763, 

764. 
Ejectment,  as  set-off  in,  §  741. 
Lien  for.     See  Mechanics'  Liens. 
Partition    of    site    of    town    or    city,    in, 

§763. 

INADVERTENCE. 

Eelief   from,   by   amendment,  §  473. 

INCOMPETENT.     See  Insane  Persons. 

INDEMNITY. 

Judgment  against  principal,  conclusive 
against  surety,  when,  §  1055. 

Judgment  against  sheriff,  conclusiveness 
against  sureties,  §  1055. 

Judgment,  entry  of  against  surety  on 
five  days'  notice,  §  1055. 

Sheriff,  indemnity  to,  on  claim  of  prop- 
erty, §  689. 

INDEX. 

To  justice's  docket,  §  913. 

INDICTMENTS. 

Appellate  jurisdiction  in  eases  of,  §  52. 

INDIRECT    EVIDENCE.     See  Evidence. 

INDISPENSABLE  EVIDENCE.     See  Evi- 
dence. 

INDORSEMENT. 

Complaint,  on  by  clerk,  §  406. 
Presumption    as    to    time    and    place    ofj 

§  1963. 
Presumi)tion  as  to  time  of,  §  1963. 
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INFANT.  See  Guardians;  Parent  and 
Child. 

Account  of  executor,  conclusiveness  of 
settlement.  §  1637. 

Administrator,  as.  §§  1368,  1369.  See  Ex- 
ecutors and  Administrators,  I. 

Adverse  possession  against,  §  328. 

Appearance  of,  i  n  justice's  court,  by 
guardian,  §  843. 

Appears  by  general  guardian  or  guardian 
ad  litem,  §  372. 

Attorneys'  fees  against  to  be  fixed  by 
court,  §  ISlOb 

Attorneys'  fees,  contract  for  by  infant 
is  void, §  1810b. 

Attorneys  for  minor  heirs.  See  Estates 
of  Decedents,   IV. 

Contest  of  probate,  limitation  of  actions, 
§  1333. 

Custody  of  infant,  pending  guardianship 
proceedings,  §  1747. 

Death  of  vendor  before  conveyance, 
completion  of  sale  by  guardian  of 
minor,  §  1810a. 

Distribution  to  treasurer,  where  defend- 
ant a  minor  without  guardian,  §  1703^2. 

Escheated  estate,  limitation  of  actions 
on  claim  to,  §  1272, 

Executor,  as,  §§  1350,  1354.  See  Executors 
and  Administrators,  I. 

Guardian  ad  litem  for,  §§  372,  373.  See 
Guardian  ad  Litem. 

Guardian  ad  litem  in  justice's  court,  how 
and  when  appointed,  §  843. 

Guardian  ad  litem,  when  appointed, 
§372. 

Guardian  for.     See  Guardian  and  Ward. 

Judgment  in  favor  of  infant,  payment  of 
to  guardian,  §  1810b. 

Juvenile  offenders.  See  Probation  Offi- 
cers. 

Legitimacy  of,  §  1963. 

Legitimacy,  presumption  as  to,  §  1962. 

Letters  of  administration  durante  minora 
«tate, §  1354. 

Limitation  of  action,  effect  of  infancy. 
§§  328,  352.  See  Limitation  of  Ac- 
tion. 

Limitation  of  action  by,  to  recover  es- 
tate of  decedent  sold  by  order  of 
court,  §  1574. 

Limitation  of  action  on  guardian's  bonds, 
§  1806. 

Limitation  of  action  to  contest  probate 
of  will,  §  1333. 

Maintenance  of,  out  of  income  of  own 
property,  §  1757.  See  Guardian  and 
Ward,  VI,  VII. 

Mortgage,  lease  or  sale  of  estate  of, 
§§  1577-1579. 

Name,  change  of,  who  to  make  applica- 
tion, §  1276. 

Partition,  sale,  guardian  not  to  be  inter- 
ested  in,  except  for  infant,  §  783. 

Partition  sale  on  credit,  security  in 
name  of  guardian,  §  777. 


INFANT.     (Continued.) 

Partition,  sale,  payment  of  proceeds  of, 
to  guardian,  §  793. 

Partition,  unequal,  compensation,  §  792. 

Party,  as.     See  Guardian  ad  Litem. 

Probationary  treatment  of  juvenile  of- 
fenders, §  131. 

Service  of  summons  on,  §411. 

Sole  trader  must  maintain  minor,  §  1820. 

Witness,   as,  §  1880. 

Wrongful  death  of  or  injury  to,  who 
may  sue  for,  §  376. 

Wrongful  death  of,  who  liable  for,  §  376. 

INFERENCE,     See  Evidence. 

Admission,    inference    from,  §  1832. 

Defined,  §  1958. 

Upon  what  founded,  §  1960. 

INFORMATION. 

In  action  for  usurpation  of  office,  §  803. 
In  escheat  proceedings, §  1269. 

INFORMATION  AlTD  BELIEF. 

Denial  of  allegation  on,  §  437. 

INJUNCTION. 

Affidavits  or  verified  complaint,  may  be 
issued  on,  §  527. 

Affidavits,  service  of,  §  527. 

Affidavits,  what  to  show,  §  527. 

Answer,  after,  must  be  on  notice  or  or- 
der to  show  cause,  §  528. 

Appeal  from  order  respecting,  time  for, 
§939. 

Appeal  lies  from  what  orders  respecting, 
§  963. 

Bonds  for  public  improvements,  issuance 
or  sale  of  cannot  be  enjoined,  §  526a. 

Conclusiveness  of  judgment  against  sure- 
ties on  bond,  §  532. 

Corporation  to  suspend  business  of, 
necessity  of  notice,  §  531. 

Corporation,  to  suspend  business  of, 
when  state  a  party,  §  531. 

Court  commissioner  may  not  grant,  §  259. 

Court  in  which  action  brought  may 
grant,  §  525. 

Defined,  §  525. 

Definition   of  injury  to  person,  §  29. 

Definition  of  injury  to  property,  §  28. 

Denied  in  what  cases,  §  526. 

Dissolution,  §§  .532,   533. 

Dissolution,  affidavits,  §  532. 

Dissolution,   evidence,  §  532. 

Dissolution,  notice,  §  532. 

Disi-olution,  procedure,  §  532. 

Dissolution  where  water  rights  con- 
cerned, damages  and  counsel  fees, 
§  532. 

Dissolution,  where  water  rights  involved, 
on   giving  bond,  §  532. 

Enforceable  as  order  of  court  where 
granted  by  judge,  §  525. 

Execution,  enjoining  injury  after  sale 
and  before   conveyance,  §  745. 

Execution,  enjoining,  time  for  issuance 
in  case  of,  §  681. 
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INJUNCTION.      (Continued.) 

Executor,    restraining,    during     proceed- 
ings to  prove  lost  will,  §  1341. 
Foreclosure,  injury  to  property  enjoined 

pending,  §  745. 
Funds,    illegal     expenditure    of     city    or 

county,  restraining,  §  526a. 
Granted  by  judge,  enforceable  as  order 

of  court,  §  525. 
Granted  in  what  cases,  §  526. 
Grounds  for  granting,  §  526. 
Hearing,  §  530. 
Holidays,  may  be  issued  and  served  on, 

§76. 
Irreparable  injury,  restraining,  §  526. 
Judge  may  grant,  §  525. 
Judge,  order  by  judge  enforced  as  court 

order,  §  525. 
Judgment,    where   waters     involved,   in- 
cludes   damages    and    attorneys'    fees, 

§532. 
Kinds  of,  §  27. 

Limitation  of  action,  effect  on,  §  356. 
May  be  issued  or  served  any  day,  §  134. 
Modifying,  §§  532,   533.     See   post,   this 

subject. 
Modifying,  notice  of,  §  532. 
Notice,    necessity    of,    before     enjoining 

business  of  corporation,  §  531. 
Notice  of  motion  to  modify  or  dissolve, 

§532. 
Notice,    where    granted    after    answer, 

§528. 
Nuisance,  against,  §  731. 
Officers,  action  to  restrain  illegal  expend- 
iture or  waste  by,  §  526a. 
Order  to  show  cause,  procedure,  §  530. 
Order   to   show   cause,   restraining   order 

pending  hearing,  §  530. 
Order  to  show  cause,  when  issued,  §  529. 
Order  to  show  cause,  where  granted  after 

answer,  §  528. 
Preliminary,   affidavits   of  parties,  filing 

and  serving,  §  527. 
Preliminary,   granted    on   what    papers, 

§527. 
Preliminary,   granted  on  what   showing, 

§527. 
Preliminary,     granting     of,     procedure, 

§527. 
Preliminarv,     hearing,     precedence      of, 

§  527. 
Preliminary,  notice  of,  §  527. 
Preliminary,  time  of  granting,  §  527. 
Preliminary,  trial,  precedence  of,  §  527. 
Preliminary,  trial  to  be  set  for  earliest 

day  possible,  §  527. 
Kestraining     defendant     until     decision, 

§528. 
Restraining  order,  when  issued,  §  530. 
Sunday,  writ  may  be  served  on,  §  76. 
Taxpayer,  action  by,  to  restrain  illegal 

expenditure  by  officer,  §  526a. 
Taxpayer,   action   by,   to   restrain   waste 

by  officer,  §  526a. 
Taxpayer  cannot  enjoin  issuance  or  sale 

of  bonds  by  officer,  §  526a. 


INJUNCTION.      (Continued.) 

Temporary,  disqualified  judge  may  issue 

pending  appointment  of  and  action  by 

another  judge,  §  170. 
Temporary  restraining  order,  cause  to  be 

set  for  trial  at  earliest  possible   date 

and  have  precedence,  §  527. 
Temporary  restraining  order,  dissolution 

where  applicant  not  ready  to  proceed 

or  fails  to  serve  papers,  §  527. 
Temporary    restraining     order,    continu- 
ance   of    hearing,    right   of   defendant 

to,  §  527. 
Temporary     restraining     order     granted 

without     notice,     time    of     return    of, 

§527. 
Temporary    restraining    order,     hearing 

given  precedence   over   other   matters, 

§527. 
Temporary    restraining    order,     hearing 

on,    duty    to    proceed     and     dismissal, 

§527. 
Temporary    restraining    order,    hearing, 

party  obtaining  must  be  ready  to  pro- 
ceed, §  527. 
Temporary   restraining   order,   notice   of 

to  be  given,  §  527. 
Temporary     restraining     order,     notice, 

when  may  be  granted  without,  §  527. 
Temporary  restraining  order,  procedure, 

§527. 
Temporary  restraining  order,  service  of 

complaint,    affidavits    and    points    and 

authorities,  §  527. 
Undertaking,  exception  to  sureties,  §  529. 
Undertaking,        judgment         conclusive 

against  sureties  in  suit  on  bond,  §  532. 
Undertaking,    justification     of     sureties, 

§  529. 
Undertaking,    not    required    of    married 

woman  in  suit  against  husband,  §  529. 
Undertaking,     not     required     of     state, 

county,  or  city,  §  529. 
Undertaking  required,  §  529. 
Vacating  or  modifying,  §  533. 
Vacating  or  modifying,  affidavit,  §  532. 
Vacating  or  modifying,  evidence,  §  532. 
Vacating  or  modifying,  in  cases  involv- 
ing waters,   damages,   attorneys'  fees, 

§532. 
Vacating  or  modifying,  in  cases  involv- 
ing water  rights  on  giving  bond,  §  532. 
Vacating  or  modifying,  notice  of,  §  532. 
Vacating  or  modifying,  procedure,  §  532. 
Waste,  §§  526,  745. 
Waste   after  execution  sale   and  before 

conveyance,  §  745. 
Waste,   enjoining,  §  526. 

Waste  of  public  money  or  property  by 
officer,  right  to  enjoin,  §  526a. 

Waste  pending  foreclosure  of  mortgage, 
§  745. 

Waste,  pending  time  to  redeem,  enjoined, 
§  706. 

Waters,  dissolving  or  modifying,  on  giv- 
ing bond,  §  532. 
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INJUNCTION.     (Continued.) 

Waters,  diversion,  increase  or  diminu- 
tion,   not    enjoined    on    giving    bond, 

when,  §  530. 
"Waters,    enjoining   diversion    or   use    of, 

refusing   injunction,    on   giving   bond, 

§  530. 
Waters,  injunction   against  diversion   or 

use  of,  notice  of  application  for,  §  530. 
Waters,  suit  involving,  attorney's  fee  on 

vacating  or  dissolving,  §  532. 
Wiiat  is,  §  525. 
When  denied,  §  526. 
When  diversion   of  waters  not  enjoined 

on  giving  bond,  §  530. 
When  may  be  granted,  §  526. 
Who  may  grant,  §  525. 

INJURIES. 

Child,  to,  father,  mother  or  guardian 
may  sue  for,  §  376. 

Civil  action  arises  from,  §  25. 

Death,  causing,  §§  376,  377.  See  Wrong- 
ful Death. 

Issues  of  fact,  how  tried,  §  592. 

Joinder  of  claims  for,  §  427. 

Kinds  of,  enumerated,  §  27. 

Liability  for,  after  sale  on  execution, 
§746. 

Liability  of  steamers  and  vessels  for, 
§813. 

Liability,  on  entry  for  survey  of  land, 
§742. 

Place  of  trial  in  actions  for,  §§  395,  832, 

To  child,  father,  etc.,  may  sue  for,  §  376. 

To  person,  detined,  §  29. 

To  property,  defined,  §  28. 

INQUEST. 

Jury  of,  defined,  §  195. 

Jury  of,  how  summoned,  §§  235,  254. 

Jury  of.     See  Jury. 

Manner  of  impaneling  jury  of,  §  254. 

INSANE  ASYLUM. 

Limitations  in  actions  by  state  for  hos- 
pital dues,  §  345. 

Will  destroyed  by  public  calamity  while 
testator  in,  probate  of,  §  1339. 

INSANE  PERSONS.     See  Guardians. 

Account  of  executor,  conclusiveness  of 
settlement,  §  1637. 

Administrator,  as,  §§  1368,  1369.  See 
Executors   and   Administrators,  I. 

Administrator,  who  appointed  where  per- 
son  entitled  is  insane,  §  1368. 

Adverse  possession  against,  §  328. 

Appear  by  general  guardian  or  guardian 
ad  litem,  §  372. 

Appearance  by,  in  justice's  court,  by 
guardian, §  843. 

Co-executor,  insanity  of,  duty  of  remain- 
ing executors,  §  1125. 

Contest  of  probate,  limitation  of  action, 
effect  of  insanity,  §  1333. 

Definition  of  incapable,  §  1767. 

Definition  of  incompetent,  §  1767. 
2  Fair. — 144 


INSANE  PERSONS.     (Continued.) 

Deposit  in  bank  by,  collection  of  by 
guardian  or  surviving  heir.  See  Es- 
tates of  Decedents,  II. 

Distribution  of  estate  to,  §  17031/2. 

Distribution  of  interest  in  estate  of  in- 
competent to  treasurer,  §  1703Vi!- 

Escheated  estate,  limitation  of  actions 
on   claim   to,  §  1272. 

Executor,  cannot  act  as,  §  1350.  See 
Executors   and   Administrators,  I. 

Guardians,  generally.  See  Guardian  and 
Ward. 

Guardian  ad  litem,  appointment  of,  al- 
though there  is  a  general  guardian, 
§372. 

Guardian  ad  litem  for,  how  appointed, 
§373. 

Guardian  ad  litem  in  justice's  court,  how 
and  when  appointed,  §  843. 

Guardian  ad  litem  to  appear  by,  or  by 
guardian, §  372. 

Guardian  ad  litem,  when  appointed, 
§  372. 

Guardian,  account,  notice  of  settlement 
to  secretary  of  lunacy  commission, 
§  1774. 

Guardian,  account,  of  notice  of  settle- 
ment of  to  secretary  of  state  commis- 
sion in  lunacy,  §  1774. 

Guardian,  appearance  by,  §  1722. 

Guardian,  appointment,  when  made, 
after  hearing,  §  1764. 

Guardian,  appraisement  of  estate,  §  1773. 

Guardian,  bond  of,  §  1765. 

Guardian  completing  contract  to  convey, 
procedure  governing,  §  1810. 

Guardian  decreed  to  complete  contract 
to  convey,  where  vendor  becomes  in- 
competent §  1810. 

Guardian,  discharge  of,  where  no  longer 
necssary^  §  1802. 

Guardian,  final  accounting  by,  notice 
to  secretary  of  state  commission  in 
lunacy,  §  1774. 

Guardian,  hearing  for  appointment,  in- 
competent, duty  to  attend,  §  1763. 

Guardian,  "incompetent,"  defined,  §  1767. 

Guardian,  inventory  of  estate,  returning 
and  recording,  §  1773. 

Guardian,  inventory,  serving  copy  of 
upon  secretary  of  state  commission  in 
lunacy,  §  1773. 

Guardian  may  receive  proceeds  of  par- 
tition, §  794. 

Guardian,  notice  of  hearing  for  appoint- 
ment, §  1763. 

Guardian,  petition  for  appointment  of, 
§  1763. 

Guardian,  powers  and  duties  of,  §§  17G4, 
1765. 

Guardian,  proceedings  for  restoration  of 
incompetent,  §  1766. 

Guardian,  sale  of  property  when  income 
insufficient,  notice  of  to  secretary  of 
state  commission  in  lunacy,  §  1777. 
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INSANE  PERSONS.      (Continued.) 

Guardian,  sale  of  property  when  income 
insufficient,  right  of,  §  1777. 

Guardian,  service  on,  equivalent  to  ser- 
vice on  lunatic,  §  1722. 

Guardian,  service,  waiver  of,  by,  §  1722. 

Guardian,  when  appointed,  §  1764. 

Guardianship  proceedings,  transfer  of,  to 
another  county,  proceedings  on,  §  1760. 

Incapable,  defined,  §  1767. 

Incompetent,  defined,  §  1767. 

Lease  of  property,  power  to  order,  §  1577. 

Lease  of  property,  procedure,  §  1577. 

Lease  or  mortgage  of  estate  of,  §§  1577- 
1579. 

Limitation  of  action,  §§  328,  352. 

Limitation  of  action  by,  to  recover  es- 
tate sold  by  order  of  court,  §  1574. 

Limitation  of  action  on  claim  to  es- 
cheated estate, §  1272. 

Limitations  of  action  to  contest  probate 
of  will,  §  1333. 

Mentally  incompetent,  definition  of, 
§  1767. 

Mine  belonging  to,  sale  of,  proceedings, 
§§  1577,  1580. 

Mortgage  or  lease  of  estate  of,  §§  1577- 
1579. 

Mortgage  of  property,  power  to  order, 
§  1577. 

Mortgage  of  property,  procedure  on, 
§  1577. 

Oi^inion  of  intimate  acquaintance  as  to, 
§  1870. 

Opinion  of  subscribing  witness  as  to  san- 
ity, §  1870. 

Partition,  insanity  of  person  pending, 
effect  of,  and  proceedings,  §  763. 

Partition  proceedings,  death  of  party, 
effect  of  and  proceedings  on,  §  763. 

Partition,  payment  of  proceeds  of,  to 
guardian, §  794. 

Eelatives,  demand  for  information  of 
guardian,  how  made,  and  duty  of 
guardian, §  1761. 

Eelatives  may  demand  of  guardian  in- 
formation as  to  administration,  §  1761. 

Eestoration  of,  to  capacity,  proceedings 
for,  §  1766. 

Sale  of  mine  belonging  to,  and  proceed- 
ings on,  §§  1577,  1580. 

Sale  of  mining  property  or  option  on, 
power  to  authorize,  §  1577. 

Sale  of  mining  property  or  option  on, 
procedure,  §§  1577,  1580. 

Service  of  summons  on,  §  411. 

Territorial  limits  of  authority  of  guar- 
dian of,  §  1913. 

Will  destroyed  by  public  calamity  while 
testator  in  asylum,  probate  of,  §  1339. 

Witness,  as,  §  1880. 

INSANITY.     See  Insane  Persons. 

Effect  of,  on  claim  to  escheated  estates, 

§  1272. 
Effect  of,  on  limitation  of  actions,  §§  328, 

352,  1574. 


INSCRIPTIONS. 

As  evidence,  §  1870. 

INSOLVENCY.  See  Bankruptcy;  Pre- 
ferred Claims. 

Supreme  court,  jurisdiction  of  over, 
§§52,76. 

Wages  and  salaries  as  preferred  claims, 
§  1204. 

INSPECTION    OF   WRITINGS. 

Contempt  for  disobedience  to  order  re- 
specting, §  1000. 

Copies  of  iDooks,  accounts,  writings,  etc., 
right  to  take,  §  1000. 

Docket  of  judgment  open  for  inspection, 
§673. 

Execution-book  is  open  to  inspection, 
§  683. 

Notice  on  order  to  produce  writings, 
§  1000. 

Party  making,  need  not  put  in  evidence, 
§  1939. 

Presumption  on  refusal  to  comply  with 
order  for,  §  1000. 

Produced  by  witness  to  refresh  his  mem- 
ory, §  2047. 

Public  records  open  for  inspection, 
§  1892. 

Eefusal  of  inspection,  its  effect,  §§  449, 
1000. 

When  may  be  demanded,  §  1000. 

Writing  shown  witness,  adverse  party 
may  inspect,  §  2054. 

Written  instrument,  demand  for,  §  449. 

INSTRUCTIONS. 

Cost  of  taking  down  and  transcribing, 
chargeable  against  county,  §  274a. 

Courts  open  any  day  to  give,  §  134. 

Erroneous,  disregarded,  unless  substan- 
tial rights  affected,  §  475. 

Evidence  in  general,  as  to  the,  §  2061. 

Exception  to,  giving  of,  refusing  or 
modifying  instruction  deemed  ex- 
cepted to,  §  647. 

Further,  after  jury  retired,  §  614. 

General  nature  and  requisites  of,  §  608. 

Holidays,  may  be  given  on,  §  134. 

Law,  court  may  state  such  matters  of 
law  as  it  deems  necessary,  §  60S. 

Mav  be  taken  down  and  transcribed, 
§"274a. 

Modifying,  giving,  or  refusing  to  give, 
deemed  excepted  to,  §  647. 

New  trial,  for  disregard  or  misapprehen- 
sion of,  §  662. 

Preponderance  of  evidence,  as  to,  §  2061. 

Eeasonable  doubt,  as  to,  §  2061. 

Special,   duty  of  court  respecting,  §  609. 

Testimony,  court  stating,  to  inform  jury 
thev  are  exclusive  judges  of  facts, 
§608. 

Weight  and  character  of  evidence,  as  to, 
§2061. 

Written  statement  of  points  of  law, 
court  to  furnish,  when,  §  608. 
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INSTRUCTIONS.      (Continued.) 

Written  statement  of  points  of  law, 
court  to  sign,  when,  §  608. 

INSTRUMENTS.  See  Construction;  Con- 
tracts. 

Construction  of,  §§  1856-1866. 

Demand  for  inspection,  §  449. 

Execution  of,  defined,  §  1933. 

Pleaded  how,  in  justice's  court,  §§  886, 
887. 

Pleading,  genuineness  of,  how  admitted 
or  controverted,  §§  447-449. 

INSURANCE. 

Exemption   of  moneys  arising  from  life 

insurance, §  690. 
Life,   testimony   of   physician   in   action 

on  policy,  §  1882. 
Insurers    in    separate    policies    may    be 

joined,  §  383. 
Mortgaged  estate  of  decedent,  of,  §  1578. 
Several    judgments,    where    insurers    on 

different  policies  joined,  §  383. 
Surety   corporations,   duty  in   regard  to. 

See  Appendix,  tit.  "Corporations." 

INSURANCE  COMMISSIONER. 

Corporation  formed  to  act  as  surety,  ex- 
amination into,  by  insurance  commis- 
sioner, and  duties  of,  §  1056. 

INSURANCE  COMPANIES. 

Answer  claiming  exemption  from  liabil- 
ity, what  to  state,  §  437a. 

INSURRECTION. 

Change  of  place  of  holding  court,  on  ac- 
count of,  §  142. 

INTENT. 

Presumption  as  to,  §  1963. 

INTEREST. 

Claims    against     decedent's    estate,    on, 

§§  1494, 1513,  1643. 
Claims  against  decedent's  estate  bearing 

interest,  payment  of,  §  1513. 
Damages  in  eminent  domain,  on,  §  1249. 
Damages  in   eminent  domain,   on,  where 

plaintiff  let  into  possession,  §  1251. 
Disbursements   in   partition   proceedings, 

on, §  801. 
Disqualification  of  probate  judge  to  act 

because  of.  §§  1430-1432. 
Disqualifying  judge  or  justice,  §  170. 
Escheated     property,     on     recovery     of, 

§  1272. 
Executor  liable  for  interest   arising  out 

of  estate,  §  1613. 
Foreclosure,  debt  falling  due  at  different 

times,  1  72S. 
Judgment,  insertion  of,  in,  §  1035. 
Judgment,  on,  §§  682,  1035. 
Mortgage  of  decedent's  estate,  on,  §  1578. 
Rebate,  on  foreclosure,  §  728. 
Receiver,  funds  in  hands  of,  may  be  in- 
vested upon  interest,  §  569. 


INTEREST.     (Continued.) 

Redcmptioner    must    pay    what,   §§   702, 

703. 
Referee,  interest  disqualifying.  §  641. 

INTERLOCUTORY  JUDGMENTS. 

Appeal,  time  for,  §  939. 
Appealability  of,  §  963. 
Order   or   decision   deemed   excepted   to, 
§647. 

INTERPLEADER. 

When   and  how  maintained,  §  386, 

INTERPRETATION. 

Contracts,  of.     See  Contracts. 
Writings,  interpretation  of,  §  1857. 

INTERPRETER. 

Contempt,  guilty  of,  on  failure  to  obey 

summons,  §  1884. 
How  summoned,  §  1884. 
Residence  of,  §  1884. 
Summoned,  may  be,  when,  §  1884. 
Swearing  of,  §  1884. 
Who  may  be  summoned  as,  §  1884. 

INTERVENTION. 

Answer  to,  §  387. 

Attorney-general,   right   to   intervene   in 

pending  action  to  determine  rights  of 

state,  §  1269a. 
Demurrer  to,  §  387. 
Service    of,    on    parties    and    attornevs, 

§  387. 
Time  to  answer  or  demur,  §  387. 
When  and  how  effected,  §  387. 
Who  may  intervene,  §  387. 

INTERROGATORIES. 

Annexed  to  commission  to  take  testi- 
mony, §  2025. 

Deposition,  in.     See  Depositions. 

To  prisoner  seeking  discharge  from  arrest 
on  civil  process.     See  Prisoner. 

Witnesses,  of.     See  Witnesses. 

INVENTORY.     See  Estates  of  Decedents, 
III;   Guardian  and  Ward,  IV. 
Of  attached  property,  §  546. 

INVESTMENTS. 

Executor  or  administrator,  by,  §  1592. 

Funds  of  estate  pending  settlement, 
§  1592. 

Receiver,  funds  in  hands  of  may  be  in- 
vested upon  interest,  §  569. 

IRREGULARITY. 

Of    proceedings,    ground    for    new    trial, 

§  657. 
Effect  of,  in  proceedings  on  judicial  sale, 

§708. 

IRRELEVANT  MATTER. 

May  be  stricken  out,  §  453. 

IRRIGATION. 

Injunction  to  prevent  diversion,  refusal 
on  giving  bonds,  §  532. 
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ISSUES. 

Bringing  to  trial,  §  594. 

By  whom  tried,  and  order  of  trial,  §  592. 

Calendar,  §  593. 

Defined,  §  588. 

Fact,  issues  of,  how  tried,  §  592. 

Fact,  jury,  how  waived,  §  631. 

Fact,  notice  of  hearing,  §  594. 

Fact,  of,  how  arises,  §  590. 

Fact,  of,  reference,  §  592. 

Fact,  of,  trial  of,  by  court,  §  592. 

Fact,  tried  by  jury,  generally,  §  592. 

General  denial  puts  in  issue  what,  §  437, 

Heirship,  issues  to  determine,  how  tried, 

§  1664. 
In  proceedings  against  joint  debtor  after 

judgment,  how  tried,  §  994. 
Justices'  courts,  in.     See  Justices'  Courts, 

XIV. 
Kinds  of,  §  588. 

Law,  issue  of,  to  be  first  tried,  §  592. 
Law,  of,  how  tried,  §  591. 
Law,    of,   how    tried   in    justice's    court, 

§881. 
Law,  of,  proceedings  after  determination 

of,  §  636. 
Law,  raised  by  demurrer,  §  589. 
Presumption    that    all    matters    within, 

were  passed  upon,  §  1963. 
Probate    court,    in,    how    tried,  §§  1716, 

1717. 
Probate  court,  in,  settling,  framing,  and 

submitting  to  jury,  §  1717. 
Reference  of,  when  ordered,  §  638. 
Special,  not  made  by  pleading,  how  tried, 

§309. 
When  arise,  §  588. 

ITALIAN  INTERPEETER. 

Appointment  and  compensation  of,  in 
certain  cities  and  counties.  See  Ap- 
pendix, tit.  "Interpreters." 

ITEMS. 

Account,  of,  need  not  be  pleaded,  §  454. 
See  Account. 


JOINDER. 

Actions    to    foreclose    mechanics'    liens, 

§  1195. 
Misjoinder,  demurrer  for,  §  430. 
Of    causes    of    action,    what    permitted, 

§427. 
Parties,  of.     See  Parties. 
What  actions  may  be  joined,  §  427. 

JOINT  AUTHORITY.     See  Majority. 
Majority  may  act,  §  15. 

JOINT  CONTRACT. 

Action  on,  in  justice's  court,  service  out- 
side of  county,  §  848. 

Appearance,  by  other,  where  one  defend- 
ant appears,  §  406. 

Service  of  summons  or  appearance, 
where  one  or  more  appear,  §  406. 


JOINT  DEBTORS. 

Appearance  by  other,  where  one  or  more 
appear,  §  406. 

Contribution,  §  709. 

Declaration   of,  when   admissible,  §  1870. 

Judgment  in  proceedings  after  judgment 
against  a  joint  debtor,  not  to  exceed 
amount  remaining  unsatisfied,  §  994. 

New  complaint  need  not  be  filed  in  pro- 
ceedings against,  after  judgment, 
§  990. 

Not  summoned  in  original  action  may  be 
summoned  after  judgment,  §  989. 

Proceedings  against,  after  judgment, 
amendment  of  pleadings,  §  993. 

Proceedings  against,  after  judgment,  an- 
swer, §  992. 

Proceedings  against,  after  judgment,  de- 
fenses, §  992. 

Proceedings  against,  after  judgment,  is- 
sue, how  tried,  §  994. 

Proceedings  against,  after  judgment,  new 
complaint  need  not  be  filed,  §  990. 

Proceedings  against  after  judgment,  ver- 
dict not  to  exceed  amount  unsatisfied, 
§994. 

Proceedings  against,  after  judgment, 
what   constitutes   the   pleadings,  §  993. 

Several,  part  served  may  be  proceeded 
against,  §  414. 

Summons,  service  and  return  of,  §  990. 

Summons  to,  after  judgment,  affidavit 
for,  §  991. 

Summons  to,  after  judgment,  what  to 
contain,  §  990. 

Those  served  may  be  proceeded  against, 
§414. 

JOINT  GUARDIANS. 

Account  of,  §  1775.  See  Guardian  and 
Ward,  IX. 

JOINT  OWNERS. 

Declarations  of,  when  admissible,  §  1870. 

JOINT-STOCK  COMPANIES. 

Non-resident,  service  of  summons  on, 
§411. 

JOINT  TENANTS.     See  Co-tenancy;  Par- 
tition. 
Any  number  may  sue  or  defend  for  all, 

§§381,384. 
Parties  in  suits  concerning,  §§  381,  384. 
Partition,  may  sue  for,  §  752. 
Waste,  liability  for,  §  732. 

JUDGES.  See  Courts;  Justice  of  the 
Peace;  Probate  Court;  Superior  Court; 
Superior  Judge;  Supreme  Court  Jus- 
tice. 

Absence  of,  adjournment,  §  139. 

Absence  of,  proceedings  in,  §  139. 

AcknovN'ledgments,  may  take,  §  179. 

Affidavit  in  another  state,  mav  take, 
§2013. 

Affidavit  in  foreign  country  may  be 
taken  before,  §  2014. 
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Affidavit    of    prejudice,   proceedings    on, 

§  170. 
Affidavits,  may  take,  §§  179,  2012,  2013, 

2014. 
Affirmations,  may  administer,  §  2093. 
Attorney   acting   as  judge   pro   tempore, 

oath,  authority,  and  powers  of,  §  72. 
Attorney,  agent  or  solicitor,  not  to  act 

as,  §171.  .   ^ 

Attorney  may  be  selected  to  act  as  judge 

pro  tempore,  §  72. 
Bill  of  exceptions.     See  Exceptions. 
Chambers,    powers    at,  §§  165,  166.     See 

Chambers. 
Change    of,    for    bias,    etc.,    procedure, 

§  170.     See  Place  of  Trial. 
Changing  place  of  holding  court,  §§  142, 

143. 
Contempt,  §§  1209-1222.     See    Contempt. 
Decision,  meaning  of,  §  1033. 
Depositions,  may  take,  §  179. 
Directing     sheriff     to    provide     suitable 

rooms,  §  144. 
Disqualification,  affidavit  of,  proceedings 

on,  §170.  . 

Disqualification,  changing  place  of  trial 

for,  §§397,398. 
Disqualification,   disqualified  judge   may 
issue  temporary  injunction  pending  ap- 
pointment of  new  judge,  §  170. 
Disqualification   of,  change  of  trial  for, 

nrocedure.     See  Place  of  Trial. 
Disqualification    of,    designation    of    an- 
other judge  to  act,  §  170. 
Disqualiiacation  of  judge,  proceedings  on, 

§  170. 
Disqualification  to  practice  law,  §  171. 
Disqualification  to  sit  or  act,  what  mat- 
ters amount  to,  §  170. 
Disqualification,  waiver  of,  §  170. 
Duty   in    construction    of    contracts    and 

statutes,  §  1858. 
Election  of  superior  judges,  §  65. 
Election  of  supreme  justices,  §  40. 
Exemption  of  property  of,  §  690. 
Incidental  powers  and  duties  of  courts, 

§§  128-130. 
Judicial  notice  of  acts  of,  §  1875. 
Law,  not  to  practice,  §  171. 
Means  to  carry  jurisdiction  into  effect, 

§187. 

Number  of,  in  various  counties,  rerer- 
ence  to  acts  relating  to.  See  Appen- 
dix, tit.  "Courts." 

Oaths,  may  administer,  §  2093. 

Opinions.     See  Opinions. 

Partner  practicing  law,  not  to  have, 
§172. 

Powers  of,  at  chambers,  §§  165,  166. 

Powers  of  judicial  officers  in  conduct  of 
proceedings,  §  177. 

Powers  of,  out  of  court,  §§  176,  1305. 

Powers  may  be  enforced  by  contempt 
proceedings,  §  178. 

Presumption  that  judge  acts  within  ju- 
risdiction, §  1963. 


JUDGES.      (Continued.) 

Probate,    disqualified    to    act,    in    wliat 

cases,  §  1430. 
Probate,  disqualified  to  act,  transfer    of 
and  retransfer  of  proceedings,  §§  1431, 
1433. 
Pro  tempore,  causes  may  be  tried  before, 
§72.  ,  .    . 

Pro  tempore,  qualifications  and  appoint- 
ment of,  §  72. 
Pro  tempore,  proceedings  before,  effect 

of,  §  72. 
Pro  tempore,  oath  of,  §  72. 
Questions  of  law  addressed  to,  §  2102. 
Eesidence  of  superior  judges,  §  158. 
Eules,  power  to  make,  §  129. 
Kules,  when  take  effect,  §  129. 
Secretary  of,  in  cities  over  two  hundred 
thousand.     See  Appendix,  tit.  "Courts." 
Subsequent    applications    for    orders    re- 
fused, when  prohibited,  §  182. 
Superior  court.     See  Superior  Court. 
Vacancy  in  office  does  not  affect  proceed- 
ings, §  184. 
Witness,  as,  §  1883. 

Witness,  proceedings  where  judge  called 
as,  §  1883. 

JUDGMENT.     See  Executions;   Judgment 
Eoll;  Probate  Court. 
Acknowledgment     of     satisfaction,     any 

judge  or  justice  may  take,  §  179. 
Actions  on,  how  pleaded,  §  456. 
Adjudged,   what   deemed   to   have   been, 

§1911. 
Administrator  or  executor,  against.     See 

Executors  and  Administrators,  VIII. 
Adverse  claim,  determining,  §§  739  et  seq. 

See  Quieting  Title. 
Adverse   possession   under,   what   consti- 
tutes, §§  322,  323. 
Affirmative  relief  to  defendant,  §  666. 
Against   one  party,  may  be,  and  action 

proceed  as  to  others,  §  579. 
Agreed     case,    judgments.     See     Agreed 

Case. 
Answer,  absence  of,  what  relief  granted 

plaintiff,  §  580. 
Appeal,   costs  on,  when  judgment   modi- 
fied, §  1027. 
Appeal  from  final  judgment,  what  papers 

to  be  used  on,  §  950. 
Appeal     from    interlocutory,     time     for, 

§  939. 
Appeal  from.     See  Appeals. 
Appeal  from  orders  after  final,  §  963. 
Appeal  from,  time  for,  §  939. 
Appeal  may  be  taken  from  what,  §  963. 
Appeal,  reversal   of,  not  decreed  except 

for  substantial  error,  §  475. 
Appeal  to  superior  court,  force  and  effect 

of  judgment  on,  §  980. 
Appeal  to  superior  court.     See  Appeals, 

XIIT. 
Appealability  of  interlocutory  judgments, 

§  963. 
Arrest  of  debtor,  §§  682,  684. 
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JUDGMENT.      (Continued.) 

Associates  in  business,  against,  effect  of, 
§388. 

Attachment,  in,  how  satisfied,  §  550. 

Attorney's  authority  to  acknowledge  sat- 
isfaction of,  §  283. 

Attorney,  on  accusation  against.  See 
Attorneys,  VI. 

Authentication  of  Federal  judgment, 
§  1905. 

Authentication  of  judgment  of  sister 
state,  §  1905. 

Authentication  of  judicial  record  of 
state,  §§  1905,  1906,  1907. 

Barred  by  limitation,  execution  on,  §  685. 

Bill  of  exceptions,  settling  after,  §  651. 

Book,  decrees  to  be  entered  in,  §  668. 

Book  to  be  kept  by  clerk,  §  668. 

Causes    submitted    without    action,    en- 
forcement of,  §  1140. 
Causes     submitted     without     action,    in, 

§§  1138,  1139,  1140. 
Claim  and  delivery,  in.     See  Claim  and 

Delivery. 
Clerk,  duty  to  enter  judgment,  §  664. 
Collusion,  impeachment  of  judgment  for, 

§§  1915,1916. 
Conclusive    as    to    whom,    in    partition, 

§766. 
Con<;^lusiveness  of.     See  Ees  Judicata. 
Confession  of  judgment.     See  Confession 

of  Judgment. 
Contempt,     disobedience     of     judgment, 

§  1209. 
Contempt,  in,  §  1218.     See  Contempt. 
Contribution  among  debtors,  §  709. 
Copy  of,  as  part  of  judgment  roll,  §  670. 
Costs,  insertion  of,  in,  §  1035. 
Counterclaim     exceeding    plaintiff's     de- 
mands, judgment,  §  666. 
Counterclaim,    judgment    where    afiirma- 

tive  relief  demanded,  §  666. 
Death    of    party    before    judgment,    but 

after  decision,  §  669. 
Death    of    party    before    judgment,    but 

after  decision,  not  a  lien,  §  669. 
Death    of    party,    when    execution    may 

issue  after,  §  686. 
Decedent,    against,    order    of    pavment, 

§  1643. 
Decedent's  estate,  judgment  not  lien  on, 

when,  §§  1504,  1506. 
Decision,   exceptions   to,   how   presented, 

settled,  or  allowed,  §  650. 
Decision    from    which    appeal    may    be 

taken  deemed  excepted  to,  §  647. 
Decision,  meaning  of,  §  1033. 
Decision  means  signing  and  filing  of  find- 
ings  of   fact   and   conclusions   of   law, 

§  1033. 
Decision  must  be  written,  §  632. 
Decision  to  be   filed   within  thirty   days 

after  submission,  §  632. 
Decision.     See  Decision. 
Deemed  excepted  to,  §  647. 
Default.     See  Default. 


JUDGMENT.      (Continued.) 
Defined,  §§  577,  1064. 
Demurrer,  on,  proceedings  after,  §  636. 
Dismissal.     See  Dismissal. 
Docket,  how  kept,  §  672. 
Docket  is  what,  §  672. 
Docket,  open  for  inspection,  §  673. 
Docket,  what  to  contain,  §  672. 
Docketing,  §  671. 
Dormant,  execution  on,  §  685. 
Election  contest.     See  Elections. 
Enforcing,  manner  of,  §  684. 
Entry  of,  §  671. 
Entry  of,  duty  of  clerk,  §  664. 
Entry     of,    judgment     ineffectual     until 

§664. 
Entry  of  judgment  rendered   on   special 

verdict,  §  628. 
Entry  of  judgment  upon  decision,  §  633. 

Entry  of  judgment  upon  verdict,  time  of, 
§664. 

Estoppel  to  deny,  §§  1908-1915. 

Evidence,  as,  §  1962. 

Excepted  to,  final  decision  deemed,  §  647. 

Execution  on,  §  682. 

Execution  on,  after  five  years,  §  685. 

Execution  on  dormant,  §  685. 

Execution  on,  power  of  court  to  stay, 
§681a. 

Execution.     See  Executions. 

Expires  when,  §§  671,  674,  681,  685. 

Extra  sessions  of  superior  court,  of,  effect 
of,  §  67b. 

Filing  transcript  with  recorder  of  an- 
other county,  §  674. 

Findings,  conclusions  of  law  not  sup- 
ported bv.  See  Vacation,  post,  this 
title. 

Findings,  judgment  on,  §  633. 

Findings  of  fact  and  conclusions  of  law, 
to  be  stated  separately,  §  633. 

Findings.     See  Findings. 

Foreign,  conclusiveness  of,  §  1915. 

Foreign  country,  judicial  record  of,  how 
proved,  §§  1905,  1906,  1907. 

Foreign,  effect  of.     See  Ees  Judicata. 

Foreign,  grounds  for  impeachment, 
§  191.5. 

Foreign  judicial  record,  copy  of,  when 
admissible,  §  1907. 

Former,  evidence  of,  §  19G2. 

Former,  to  be  pleaded  when,  §  1962. 

Fraud,  impeachment  of  judgment  for, 
§§  1915,1916. 

How  carried  into  effect.     See  Executions. 

Impeaching  judicial   record,   manner   of, 

§  1916. 
Impeachment  of  judicial  records,  grounds 

for,  §§  1915,  1916. 
Interest  included  in,  §  1035. 
Interest,  insertion  of,  in,  §  1035. 
Interest  on, §§  682,  1035. 
Interlocutory,  appeal  lies  from.  §  963. 
Interlocutory,  decision  deemed  excepted 

to,  §  647. 
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JUDGMENT.     (Continued.) 

Interlocutory  judgment,  appeal,  time  to 

take,  §  939. 
Joint  debtors,  proceedings  against,  after 

judgment,  §§  989-994. 
Joint  debtors,  those  served  may  be  pro- 
ceeded against,  §  414. 
Joint  debtors.     See  Joint  Debtors. 
Judgment-book,  clerk  to  keep,  §  668. 
Judgment-roll,    what    papers    constitute, 

§  670. 
judgment  roll.     See  .Judgment  Roll. 
Judicial  record,  definition  of,  §  1904. 
Judicial    records,   how    proved,    §§    1905, 

1906,  1907. 
Jurisdiction,    burden    of    proving    where 

judgment  pleaded,  §  456. 
Jurisdiction  sufficient  to  sustain,  §  1917. 
Jurisdiction,    want    of,    impeachment    of 

judgment  for,  §§  1915,  1916. 
Justices'  courts,  in.     See  Justices'  Courts, 

XX. 
Lien    continues    how    long    in    another 

county,  §  674. 
Lien,  duration  of,  §  671. 
Lien,    none,    on    death   before    judgment 

and  after  decision,  §  669. 
Lien  of,  in  another  county,  when  tran- 
script filed  there,  §  674. 
Lien   on   estate   of   decedent,   when   not, 

§§  669,  1504,  1506. 
Lien  on  real  property  in  another  county, 

§  674. 
Lien,  stay  on  appeal,  effect  on,  §  671. 
Lieu,  when  begins,  §  671. 
Limitation  of  action  on,  §  336. 
Limitation  of  action,  on  reversal  of,  §  355. 
Limitation  on,  enforcing  after  five  3'ears, 

§685. 
May   be    against    one   party    and    action 

proceed  as  to  others,  §  579. 
May  be  for  or  against  one  or  more  of  the 

parties,  §  578. 
May  determine  rights  of  parties  on  each 

side  as  between  themselves,  §  578. 
Merits,  to  be  on,  except  when,  §  582. 
Mistake,    impeaching    foreign    judgment 

for,  §  1915. 
Money  or  currency,  contract  paj^able  in 

specified  kind  of,  §  667. 
Money   or   currency,   particular   kind   of, 

received  in  fiduciary  capacity,  §  667. 
New  trial.     See  New  Trial. 
Nonsuit,  grounds  for,  §  581. 
Nonsuit  may  be  entered  when,  §  581. 
Nonsuit,  §§  581,  582.     See  Nonsuit. 
Notice,  impeaching  foreign  judgment  for 

want  of,  §  1915. 
Occupation  of  land  under,  when  adverse, 

§322. 
Officers,  judgment  against,  how  enforced, 

§710. 
Particular    proceedings.     See    particular 

title. 
Parties,  when  deemed  the  same,  §  1910. 


JUDGMENT.     (Continued.) 

Payable    in    kind    of    money    alleged    in 

comjilaint,  §  667. 
Payable   in   kind   of  monej-  received   by 

jicrson  in  fiduciary  relation,  §  667. 
Payable   in   kind   of   money   specified  in 

obligation,  §  667. 
Payable  in  specified  kind  of  money,  no- 
tice at  execution  sale,  §  692. 
Pleading,  §§  456,  1962. 
Pleading,  jurisdictional  facts,  §  456. 
Presumption  that  judgment  correctly  de- 
termines rights,  §  1963. 
Presumption  that  non-conclusive  judicial 

record     correctly     determines     rights, 

§  1963. 
Prisoner,  discharge  of,  §§  1143-1154.    See 

Prisoner. 
Prisoner,  judgment  remains  in  force   on 

discharge  of,  §  1152. 
Probate    court,    of,    in    general,    what    to 

contain,  §  1704. 
Proceedings   after,    against   joint    debtor 

not  summoned  in  original  action,  §  989- 

994. 
Proceedings   in    rem,    conclusiveness    of, 

§  1908. 
Proceedings    in    rem,    what    proceedings 

are,  §  1908. 
Proof  of  judicial  records,  §  1905. 
Receiver  to  carry  into  effect,  §  564. 
Receiver,  when  appointed  after,  §  564. 
Record,  judicial,  defined,  §  1904. 
Referee's  finding,  on,  §  644. 
Referee's   report   in   partition,   judgment 

in.     See  Partition. 
Relief  from,   for   mistake,   inadvertence, 

surprise,  etc.,  §  473. 
Relief  from,  when  defendant  not  person- 
ally served,  §  473. 
Relief    that    can    be    awarded    plaintiff, 

§  580. 
Remitting     to     superior     court     on     case 

transferred  to  supreme  court,  §  56. 
Remittitur  from  supreme  court,  §  958. 
Rendered  in  cause  appealed  to  superior 

court,  force  of,  §  980. 
Replevin,  alternative,  judgment  in,  §  667. 
Replevin,  in.     See  Replevin. 
Res  adjudicata.     See  Res  Adjudicata. 
Review  of.     See  Appeal. 
Reviving  after  five  years,  §  685. 
Reviving    in    favor    of    purchaser    under 

execution,  §  708. 
Revivor    of,    when    execution    purchaser 

evicted,  §  70S. 
Satisfaction,  attornev  may  acknowledge, 

§  2S3. 
Satisfaction    of,    acknowledgment   or    in- 
dorsement of,  §  675. 
Satisfaction  of,  by  attorney,  §  675. 
Satisfaction  of,  bv  return  of  execution, 

§  675. 
Satisfaction  of,  how  made,  §  675. 
Setting  aside,  in  equity,  §  473. 
Settling  bill  of  exceptions  after,  §  651. 
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JUDGMENT.      (Continued.) 

Sister  state,  judgment  of,  how  enforced, 
§  1913. 

Sister  state,  judicial  record  of,  effect  of, 
§  1913. 

Sister  state,  judicial  record  of,  how 
proved,  §  1905. 

Special  proceeding,  in,  definition  of, 
§  1064. 

Special  verdict,  judgment  on,  to  be  en- 
tered, §  628. 

Sureties,  conclusiveness  against,  §  1055. 

Sureties,  entry  of,  against,  on  five  days' 
notice,  §  1055. 

Time  for  entering,  when  postponed,  §  664. 

Time  for  entering,  when  trial  by  jury, 
§  664. 

Termination  of  right  pending  action, 
judgment  in  case  of,  §  740. 

Time  for  entry,  §  671. 

Time  to  enter  judgment  on  verdict,  §  664. 

Transcript  filed  in  any  county,  judgment 
becomes  lien  there,  §  674. 

Transferred  cases,  in,  proceedings  after, 
§400. 

Vacated,  judgment  may  be,  and  another 
judgment  entered  when,  §  663. 

Vacation  of,  appeal  from  order,  bill  of 
exceptions,  how  prepared,  §  663a. 

Vacation,  in  what  cases  superior  court 
may  vacate  its  judgment,  §  603. 

Vacation,  motion  for,  notice  of,  §  663a. 

Vacation,  motion  for,  when  to  be  made, 
§  663a. 

Vacation,  notice  of  intention,  what  to 
state, §  663a. 

Vacation  of,  grounds  for,  §  663. 

Vacation  of,  motion  for  hearing  and  no- 
tice, §  663a. 

Vacation  of,  notice  of  motion  for,  time 
to  file,  §  663a. 

Vacation  of,  order  granting,  how  re- 
viewed on  appeal,  §  663a. 

Vacation  of  special  verdict,  judgment 
on,  §  663. 

Vacation,  relief  from,  time  of  motion 
for,  §  473. 

Verdict,  judgment  on,  when  to  be  en- 
tered, §  664. 

Verdict,  special,  entry  of  judgment  on, 
§  628. 

Verdict,  special,  judgment  on  to  be  en- 
tered, §  628. 

What  deemed  to  have  been  adjudged, 
§  1911. 

When  defendant  entitled  to  affirmative 
relief,  §  666. 

JUDGMENT-BOOK. 

Decrees  to  be  entered  in,  §  668. 
To  be  kept  by  clerk,  §  668. 

JQDGMENT  BY  CONTESSION.     See  Con- 
fession of  .Tudijment. 


JUDGMENT  ROLL. 

A  part  of  record  on  appeal,  §  661. 

Appellant  must  furnish,  §  950. 

Decree  of  dissolution  of  trust  company, 
on, §  1235. 

In  cause  submitted  without  action, 
§  1139. 

Judgment  on  appeal  to  be  attached  to, 
§958. 

Transcript  by  clerk  and  reporter  in  bill 
of  exceptions  is  part  of,  §  953a. 

What  constitutes,  on  certiorari,  §  1077. 

What  constitutes,  on  confession  of  judg- 
ment, §  1134. 

What  constitutes,  on  dissolution  of  cor- 
poration, §  1233. 

What  papers  constitute,  generally,  §  670. 

What  papers  constitute,  on  agreed  case, 
§  1139. 

JUDICIAL  DAYS.     See  Holidays. 

What  are,  and  what  are  not,  §§  133-135. 

JUDICIAL  NOTICE. 

Court    to    declare    knowledge    to    jury, 

§2102. 
Jury    bound    by    court's    declaration    of, 

§2102. 
Is  taken  of  what  facts,  §  1875. 
One  of  branches  of  evidence,  §  1827. 

JUDICIAL  OFFICER.     See  Judges. 

Acknowledgments    and    affidavits,    may 

take,  §  179. 
Contempts,  may  punish  for,  §  178. 
Depositions,  may  take,  §  2031. 
Enumeration  of  powers,  §  177. 
Exempt  from  jury  duty,  §  200. 
Incidental  powers  and  duties  of,  §§  176- 

179. 
In  general,  §§  156-161. 
Jurisdiction,  means  to  carry  into  effect, 

§187. 
Partner    practicing    law,    not    to    have, 

§172. 
Powers    of,    as    to    conduct    of    business, 

§  177. 
Powers  of,  out  of  court,  §  176. 
Settlement  of  bill  of  exceptions  by,  §  653. 
Vacancy,  effect  of,  §  184. 

JUDICIAL  RECORD. 

As  evidence.  §§  1905-1907. 

Authentication  of,  §§  1905-1907. 

Copy  of,  of  foreign  country,  §  1907. 

Defined,  §  1904. 

Foreign     country,     how     authenticated, 

§  1906. 
Foreign  judgment,  its  effect,  §  1915. 
Foreign,  what  must  contain,  §  1906. 
Jurisdiction  required  to  sustain,  §  1917. 
Justice's   judgment   in   other   state,   how 

proved,  §§  1921,1922. 
Manner  of  impeaching,  §  1916. 
Of  court  of  admiralty,  §  1914. 
Of  sister  state,  its  effect,  §  1913. 
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JUDICIAL  SALE.     See  Execution. 


JUniSDICTION.     See     Courts;     Justices' 
Courts,  II. 

Acquired  at  what  stage  of  proceeding, 
§416. 

Appearance  cures  want  oi   service,  §  .581. 

Appearance  is  equivalent  to  service,  §  416. 

Authority  of  court  where  no  procedure 
provided, §  187. 

Change  of  name,  jurisdiction  of  proceed- 
ing for,  §  1275. 

Concurrent,  of  justices'  and  superior 
courts,  in  what  cases,  §  113. 

Court  first  obtaining,  in  guardianship 
proceedings,  excludes  jurisdiction  of 
other  courts,  §  1796. 

Court  first  obtaining  in  probate  proceed- 
ings retains  jurisdiction,  §§  1294,  1295. 

Court  of  impeachment,  of,  §  37. 

Demurrer  for  want  of,  §  430. 

Forcible  entry  and  detainer,  jurisdiction 
in, §  1163. 

Judgment,  impeaching,  for  want  of, 
§§ 1915, 1916. 

Judgment  when  amount  in  excess  of,  re- 
mitting excess,  §  894. 

Justice  of  peace,  of.  See  Justices' 
Courts,  II. 

Means  to  carry  into  effect,  §  187. 

Objection  of  want  of,  cannot  be  waived, 
§  434. 

Orders  and  decrees  of  probate  court  need 
not  recite  jurisdictional  facts,  §  1704. 

Pleading  judgment,  jurisdictional  facts, 
§456. 

Presumption  in  favor  of,  §  1963. 

Presumption  that  court  or  judge  acts 
within,  §  1963. 

Sufficiency  of,  to  sustain  judgment,  §  1917. 

Superior  court.     See  Superior  Court. 

Supreme  court.     See  Supreme  Court. 

Transferred  cause,  §  399. 

Trustee  under  will,  jurisdiction  over, 
after  distribution,  §  1699.  See  Trus- 
tees. 

Waived,  not,  by  failure  to  object,  §  434. 

Want  of,  impeachment  of  judgment  for, 
§§  1915,1916. 

Want  of  jurisdictional  averments  in  peti 
tion  for  letters,  effect  of,  §  1371. 

What  constitutes,  §  1917. 

JTJEOR.     See  Jury. 

Admonition,  on  separation,  §  611. 
Affidavit  of,  of  misconduct  of  jury,  §  657. 
Attendance    of,    compelling,    by    attach- 
ment, §  238. 
Attendance  of,  how  enforced,  §  238. 
Ballot-box,  §§215,  219. 
Challenge,  either  party  may,  §  601. 
Challenge  for  cause,  grounds  for,  §  602. 
Challenge,  how  tried,  §  603. 
Challenge  in  justices'  courts,  §  885. 
Challenge  is  to  individual  jurors,  §  601. 
Challenge,  parties  to  join  in.  when,  §  601. 
Challenge,  peremptory,  how  taken,  §  601. 


JXTEOR.      (Continued.) 

Challenge,  peremptory,  number  of,  §  601. 

Challenge,   peremptory   or   for  cause,   is, 
§  601. 

Challenge,  who  may  be  examined  as  wit- 
ness, on,  §  613. 

Clerk's  certificate  and  list  of,  to  be  de- 
livered to  sheriff,  §  219. 

Clerk's  certificate  of  drawing,  §  219. 

Clerk   to   call   list    of   jurors   summoned, 
§246. 

Clerk,  when  shall  draw,  §  215. 

Competent,  who  are,  §  198. 

Competent,  who  are  not,  §  199. 

Contempt  by,  §  1209. 

Contempt,  conversing  about  case,  §  1209. 

Contempt,  receiving  communication  and 
not  divulging  it,  §  1209. 

Credibility    of    witnesses,    are    exclusive 
judges  of,  §  1847. 

Debtor  and  creditor,  relationship  of,  dis- 
qualifies, §  602. 

Deliberation,  may  decide  in  court  or  re- 
tire, §  613. 

Deliberation  of,  how  conducted,  §  613. 

Deliberation   of,  what  papers,  etc.,   may 
or  may  not  take  with,  §  612. 

Deliberation,  three  fourths  can  find  ver- 
dict, §613. 

Deposit  of  names  in  grand  and  trial  jury- 
box,  §  209. 

Disobedience  by,  punishment  of,  §  238. 

Drawing,  and  summoning  forthwith,  how 
and  when  done,  §  226. 

Drawing,  by  clerk,  how  conducted,  §§  219, 
600. 

Drawing,  by  clerk,  preservation  of  bal- 
lots drawn,  §  219. 

Drawing,   by   clerk,   rejection   of   names, 
§219. 

Drawing,  clerk's  certificate  of,  §  219. 

Drawing,   clerk   to   draw   in  presence   of 
court,  §  215. 

Drawing,  clerk  to  draw  names  from  box, 
§  600. 

Drawing,  clerk  to  preserve  ballots,  §  220. 

Drawing,  clerk,  when  to  draw,  §  215. 

Drawing,  for  courts  of  record,  §§  214^220. 

Drawing,  jury,  when  to  be  drawn,  §  214. 

Drawing,  names,  copying  and  certifying, 
§  219. 

Drawing,  names  of  jurors  not  drawn  to 
be  replaced  in  box,  §  220. 

Drawing,  names  to  be  drawn  from  jury- 
box,  §  211. 

Drawing,  order  for,  what  to  specify,  §  214. 

Drawing,  order  for,  when  made,  §  214. 

Drawing,  proceedings  when  jurors  dead, 
insane,  incompetent,  etc.,  §  219. 

Drawing,  superior  judge  may  direct  jury 
to  bo  drawn,  §  241. 

Elisor,      compensation      for      summoning 
jurors,  §  228. 

Elisor,  summoning  of  jurors  by,  §§  226 
227. 

Excuse  from  service,  grounds  for,  §  201. 

Excuses,  hearing  of,  §  246. 


:298 


GENERAL  INDEX. 


[Beferences  are  to  Sections.] 


JUEOR.      (Continued.) 

Exempt  from  jury  duty,  who  are,  §  200. 

Exemption  to  serve  as,  affidavit  of,  §  202. 

Exemption  to  serve  as,  how  claimed, 
§202. 

Fine  for  non-attendance,  §  238. 

Illness  of  juror,  proceedings  on,  §  615. 

Impaneling  jury.     See  Jury. 

Inquest,  how  summoned,  §  235.  See  In- 
quest. 

Insufficient  number  of  jurors,  proceedings 
in  case  of,  §§  226,  227. 

Justice's  or  police  court,  for,  how  sum- 
moned, §§  230,  231. 

Justice's  or  police  court,  summoning,  re- 
turn of  officer,  §  232. 

List  of,  by  whom  and  when  made,  §  204. 

List  of,  clerk  to  dispose  of,  how,  §  209. 

List  of,  clerk's  duty  as  to,  §  209. 

List  of,  how  made  and  kept,  §§  205,  206. 

List  of,  number  of  names,  §  206. 

List  of,  to  be  placed  with  county  clerk, 
§  208. 

Misconduct  of.     See  Jury. 

Names  of  jurors  not  drawn  to  be  placed 
on  list  for  succeeding  year,  §  211. 

Names  of  persons  not  serving  to  be  re- 
placed, §  220. 

Names  to  be  written  on  slips  and  kept  in 
sealed  box,  §  246. 

Oath  of,  §  604. 

Omissions  of  certain  names  from  lists, 
§219. 

Order  for,  clerk,  when  to  draw,  §  215. 

Order  of  judge  for  drawing  jury,  §  214. 

Polling,  §618. 

Polling,  disagreement  on,  proceedings, 
§618. 

Presumption  that  all  matters  within 
issues  passed  upon,  §  1963. 

Qualifications  and  exemptions  of,  §§  198- 
202. 

Question  of  fact  to  be  tried  by,  §  2101. 

Referee,  disqualified  as,  §  641. 

Regular  jurors  to  serve  one  year,  §  210. 

Regular  jurors,  who  are,  §  210. 

Selecting  and  returning  for  courts  of  rec- 
ord, §§  204-211. 

Selection  of,  §  204. 

Selection  of,  how  made,  §  205. 

Selection  of,  in  proportion  to  population, 
§206. 

Selection  of,  lists  to  contain  how  many 
names,  §  206. 

Selection  of,  who  may  be  selected,  §  205. 

Selection  of,  who  to  make,  §  204. 

Separation,  §§  611,613. 

Service  as  a  juror  previously  as  a  dis- 
qualification, §  602. 

Sheriff,  list  to  be  given  to,  for  service, 
§  219. 

Sheriff  to  summon  how,  §  225. 

Sheriff  to  summon,  return  of  list,  §  225. 

Sick,  proceedings  in  case  of.  §  615. 

Summoning,  for  courts  not  of  record, 
§§230-232. 


JUEOR.      (Continued.) 

Summoning,  for  courts  not  of  record,  offi- 
cer's return,  §  232. 
Summoning,  for  courts  of  record,  §§  225- 

228. 
Summoning,  for  justices'  or  police  courts, 

§230. 
Summoning  juries  of  inquest,  §  235. 
Summoning,  to  complete  panel,  §  227. 
Superior   judge    may    direct   jury   to   be 

drawn,  §  241. 
To  serve  one  year,  §  210. 
Verdict  of.     See  Verdict. 
When    may    be    drawn    and    summoned 

forthwith,  §  226. 
Witness,    proceedings    where    called    as, 

§  1883. 
Who  competent  to  act  as,  §  198. 
Who  exempt  from  jury  duty,  §  200. 
Who     may  be   excused   from  jurv  duty, 

§201. 
Who  not  competent  to  act  as,  §  199. 

JTJRY.     See  Jurors. 

Account  of  executor,  contest  of,  jury 
trial  on,  §  1636. 

Adjournment  of  court  while  jury  out, 
§617. 

Admonition,  on  separation,  §  611. 

Agreement  upon  verdict,  proceedings  in 
case  of,  §  618. 

Changing  place  of  trial,  for  impartial, 
§397. 

Courts  open  any  day  to  discharge,  §  134. 

Court  open  for  every  purpose  connected 
with  cause  submitted  to,  §  617. 

Credibility  of  witness,  are  exclusive 
judges  of,  §  1847. 

Defined,  §  190. 

Definition  of  trial,  §  193. 

Deliberation,  duty  of  officer  in  charge, 
§613. 

Deliberation  of,  how  conducted,  §  613. 

Deliberation  of,  what  papers,  etc.,  may 
and  may  not  take  with  them,  §  612. 

Deliberation,  three  fourths  can  find  a 
verdict,  §  613. 

Discharge  before  verdict,  retrial  of  cause, 
§616. 

Discharge  of,  may  be  discharged  on  holi- 
day, §  134. 

Docket  of  justice  of  peace  must  contain 
demand  for,  §  911. 

Drawing.     See  Jurors. 

Eminent  domain,  assessment  of  damages 
in, §  1248. 

Evidence,  jury  are  judges  of  weight  and 
sufficiency,  §  2061. 

Evidence  on  issue  of  fact,  to  be  ad- 
dressed to  jury, §  2101. 

Evidence,  rules  governing  jury  in  esti- 
mating, §  2061. 

Exempt  from  jury  duty,  who  are,  §  200. 

Forcible  entry  and  detainer,  in,  §  1171. 

Formation  of,  §  600. 

Grand  jurv,  defined,  §  192. 

Grand  jury,  §§  241-243.     See  Grand  Jury. 
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JURY.     (Continued.) 

Holiday,  may  be  discharged  on,  §  134. 
Impaneling  grand  juries,  §§  241,  242. 
Impaneling,    in    courts    not    of    record, 

§§250,251. 
Impaneling,  in  criminal  case,  must  be  a3 

prescribed  by  Penal  Code,  §§  247,  251. 
Impaneling,  in  justices'  and  police  courts, 

manner  of,  §§  250,  251. 
Im};aneling  in  will  contest,  §  1313. 
Impaneling  trial  jurors  in  courts  of  rec- 
ord, §§  246,  247. 
Impaneling  trial  jury,  manner  of,  §§  246, 

247. 
Impartial  trial,  change  of  venue  for  want 

of,  §  397. 
Inquest,  how  summoned,  §  235. 
Inquest,  impaneling  jury  of,  §  254. 
Inquest,  jury  of,  defined,  §  195. 
Inquest.     See  Inquest. 
Insane    person,    jury    in    proceeding    for 

restoration  to  capacity,  §  1766. 
Instructing,  §  2061.     See  Instruction. 
Issues  of  fact  to  be  tried  by,  §  592. 
Judges  of  effect  of  evidence,  in  general, 

§2061. 
Judicial  notice,  court  to  declare  to  jury, 

§  2102. 
Judicial    notice,   jury   bound   by    court's 

declaration  of,  §  2102. 
Justice's  court,  in.     See  Justices'  Courts, 

XVI. 
Kinds  of,  §  191. 
Mandamus,  in,  §  1090. 
May   decide   in   court   or  retire   and   de- 
liberate, §  613. 
Misconduct  of,  affidavit  of  jury,  §  657. 
Misconduct  of,  new  trial,  §  657. 
Must    find    amount    of    recovery    when, 

§§626,627. 
Number  of  grand  jury,  §  192. 
Number  of  trial  jury,  §  194. 
Ordinance,  action  for  violation   of,  jury 

trial,  §  932. 
Panel,    counties    having    several    judges, 

common  panel  drawn  when,  §  248. 
Panel,    counties    having    several    judges, 

panel  in  attendance  may  serve  before 

any  judge,  §  248. 
Panel,    counties    having    several    judges, 

separate  panels  for  each  judge,  when 

drawn,  §  248. 
Panel,    counties    having    several   judges, 

separate   panel,   not   to   serve   another 

judge,  §  248. 
Panel,    summoning    jurors    to    complete, 

§  227. 
Police  court,  when  defendant  entitled  to, 

in  civil  action,  §  932. 
Polling,  §  618. 
Polling,  proceedings  where  jury  disagree, 

§618. 
Polling,  verdict  complete  if  no  disagree- 
ment, §  618. 
Postponement  of  trial  in  justice's  court 

when  jury  demanded,  §  874. 
Powers  of,  generally,  §  190. 


JURY.      (Continued.) 

Presumption  that  all  matters  within 
issues  were  passed  upon  by,  §  1963. 

Probate  court,  in,  issues,  settling,  fram- 
ing, and  submitting,  §  1763. 

Questions  of  fact,  when  to  be  decided  by, 
§  2101. 

Quieting  title,  jury  trial  in  action  for, 
§  738. 

Recovery,  must  find  amount  of,  when, 
§§626,627. 

Separation,  §§  611,  613. 

Sick  juror,  proceedings  in  case  of,  §  615. 

Summoning.     See  Jurors. 

Trial  by,  of  issues  in  probate  court, 
§  1717. 

Trial  by,  of  special  issue  not  made  by 
pleadings,  §  309. 

Trial  by,  on  petition  for  revocation  of 
probate, §  1330. 

Trial  by,  when,  and  how  waived,  §  631. 

Trial  jury,  defined,  §  193. 

Trial.     See  Trial. 

Verdict,  how  declared,  §  618. 

Verdict,  informal  or  insufficient,  proceed- 
ings on,  §  619. 

Verdict,  prevented,  retrial  of  cause, 
§616. 

Verdict,  sealed,  §  617. 

Verdict,  sealed,  rendered  during  adjourn- 
ment, §  617. 

Verdict,  three  fourths  can  find,  §§  613, 
618. 

Verdict  of,  §§  624-628.  See  also  Ver- 
dict. 

View  by,  of  premises,  §  610. 

"Waived,  how,  §  631. 

Waiver  by  failure  to  appear,  §  631. 

Waiver  by  oral  consent  in  open  court  en- 
tered in  minutes,  §  631. 

Waiver  by  written  consent  filed  with 
clerk,  §  631. 

What  cases  to  be  tried  by  unless  jur}' 
waived,  §§  592,631. 

Waiver  of,  §  592. 

Will  contest,  jury  trial  in,  §  1312.  See 
Wills,  VIII,  IX. 

Witness,  credibility  of,  jury  are  ex. 
elusive  judges  of,  §  1847.     See  Jurors. 

JURY  OF   INQUEST.     See   Inquest. 

JUSTICE'S  CLERK. 

Cities  and  counties,  appointment,  §  86. 

Cities  and  counties,  attorney,  disqualifi- 
cation to  act  as,  §  96. 

Cities  and  counties,  bond,  additional, 
§  86. 

Cities  and  counties,  bond  and  oath,  §  86. 

Cities  and  counties,  cashier,  appoint- 
ment and  salary,  §  86. 

Cities  and  counties,  civil  service  laws, 
clerk  and  assistants  entitled  to  bone- 
fits   of  after   six  months'  service,  §  86. 

Cities  and  counties,  deputies,  appoint- 
ment of,  §  86. 

Cities  and  counties,  deputies,  authority 
of,  to  take  affidavits  and  oaths,  §  86. 
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JUSTICE'S  CLERK.     (Continued.) 

Cities  and  counties,  deputies,  clerks  and 

messengers,  number,  appointment  and 

salaries,  §  86. 
Cities    and    counties,    deputies,    liability 

for,  §  86. 
Cities    and    counties,    disqualification   to 

act  as  attorney,  §  96. 
Cities    and    counties,    docket,     duty    to 

keep,  §  93. 
Cities  and  counties,  fees  paid  in  actions, 

duty  as  to,  §  91. 
Cities   and   counties,   holds   office   during 

good  behavior,  §  86. 
Cities     and     counties,     may     administer 

oaths  and  take  affidavit,  §  86. 
Cities  and  counties,  minutes  of  proceed- 
ings, filing,  §  93. 
Cities  and  counties,  oath  and  bond,  §  86. 
Cities  and  counties,  oflice  hours,  §  88. 
Cities  and  counties,   over   200,000,  clerk 

and  assistants,  in.     See  Appendix,  tit. 

"Justice's  Clerk." 
Cities  and  counties,  over  200,000,  salaries 

of  deputies.     See  Appendix,  tit.  "Jus- 
tice's Clerk." 
Cities  and  counties,  records  of  proceed- 
ings of  courts,  shall  keep,  §  89. 
Cities  and  counties,  powers  of  clerk  and 

of  his  deputies,  §  86. 
Cities    and    counties,    salaries    of    clerks 

and  assistants,  how  paid,  §  86. 
Cities  and  counties,  salaries  of  clerk  and 

assistants  to  be  in  lieu  of  fees,  §  86. 
Cities  and  counties,  subpoenas,  issue  by 

clerk,  §  87. 
Cities   and  counties,  term   of  office,  §  88. 
Cities   of   second   class,   clerks,    appoint- 
ment, term  of  office,  bond  and  powers, 

§  101. 
Cities  of  second  class,  clerks    duties  of, 

§§  101,102. 
Cities  of  second   class,  clerk,  fees,  fines 

and  penalties,  §  102a. 
Cities  of  second  class,  clerk,  office  hours, 

§99. 
Cities  of  second  class,  clerk,  offices  and 

rooms  for,  §  99. 
Cities  of  second  class,  clerks,  salaries  of, 

§  102b. 
Cities  of  second  class,  clerks,  salaries  to 

be  in  lieu  of  fees,  §  102b. 
Cities     of    second     and     one-half     class, 

clerk,  appointment,  confirmation,  term 

of  office  and  bond,  §  103yo. 
Cities  of  second  and  one-half  class,  clerk, 

powers  and  duties,  §  1031/0. 
Cities  of  second  and  one-half  class,  clerk, 

salary  of,  §  lOSVo. 
Cities   of   third    class,   appointment    and 

term  of  office,  §  103%. 
Cities  of  third  class,  bond  of,  §  103'/^. 

Cities  of  third  class,  duties  and  powers 

of,  §1031/0. 
Cities  of  third  class,  justices  in,  to  have 

clerk,  §  1031/2. 
Cities  of  third  class,  salary,  §  IO31/2. 
Docket.     See  Justices'  Courts,  X. 


JUSTICE'S  CLERK.     (Continued.) 

Townships      of     between      250,000     and 

400,000,    clerk   and    deputies,    appoint- 
ment and  term  of  office,  §  101. 
Townships  between  250,000  and  400,000, 

clerk  and  deputies,  salaries  of,  §  102b. 
Townships  in  counties  of  seventh  class, 

all   pleadings   and   papers   to   be   filed 

with,  §  103b. 
Townships  in  counties  of  seventh  class, 

appointment,   number,   term   of    office, 

§  103b. 
Townships  in  counties  of  seventh  class, 

clerk  and  deputies,  salaries  of,  §  103b. 
Townships  in  counties  of  seventh  class, 

fees,    collection,    report    and    payment 

into  treasury,  §  103b. 
Townships  in  counties  of  seventh  class, 

deputies,  appointment,   term   of  office, 

duties,  powers  and  salaries,  §  103b. 
Townships  in  counties  of  seventh  class, 

form  of  process  issued  by,  §  103b. 
Townships  in  counties  of  seventh  class, 

oath   and  bond,  §  103b. 
Townships  in  counties  of  seventh  class, 

office  hours,  §  103b. 
Townships  in  counties  of  seventh  class, 

powers  and  duties  of,  §  103b. 
Townships  in  counties  of  seventh  class, 

supervisors  to  provide  suitable  offices, 

§  103b. 
Townships,    power   to    administer    oaths, 

§  103a. 
Townships,  power  to  issue  summons  and 

writs,  §  103a. 

JUSTICES'  COURTS.     See  Justice's  Clerk; 
Justices  of  the  Peace. 


I. 

Nature    of;    holding    of,    and    ses- 

sions;    code     provisions     appli- 

cable; number  of. 

II. 

Jurisdiction. 

in. 

Attorneys  in,  who  may  act  as. 

IV. 

Actions,   how  commenced;   assign- 

ment of  causes  in. 

V. 

Pleadings. 

VI. 

Counterclaim. 

VII. 

Simmions. 

VIII. 

Attachments;  arrest. 

IX. 

Process:  subpoenas. 

X. 

Dockets;  records;  minutes. 

XI. 

Compromise;  dismissal. 

XII. 

Place  of  trial. 

XIII. 

Continuance. 

XIV. 

Trial;  practice;  rules;  issues. 

XV. 

Appearance;   appearance  by  guar- 

dian. 

XVI. 

Jury. 

XVII. 

Contempt. 

XVIII. 

Particular  actions  in. 

XIX. 

Verdict. 

XX. 

Judgments. 

XXI. 

Executions  and  supplementary  pro- 

ceedings. 

1.  Executions. 

2.  Supplementary  proceedings. 

XXII. 

Costs;  fees;  undertakings. 

XXIII. 

Appeals. 
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JUSTICES'  COURTS.      (Continued.) 

I.    Nature   of;   holding  of,   and  sessions; 
code  provisions  applicable;  number  of. 

Always  open,  §§  89,104. 
Are   courts   of  peculiar   and   limited   ju- 
risdiction, §  925. 
Cities  of   second  class,   sessions   of,  §  99. 
Code    provisions    applicable    to,   §§   869, 

870,925. 
Number  of,  in  townships,  §  103. 
Number   of,   at  least   one   court  in  each 

township,  §  103. 
Number  of,   two  may  be   established  in 

townships  by  supervisors,  when,  §  103. 
Place  of  holding,  §  104. 
Eecord,   justices'   courts    are   not    courts 

of,  §  34. 
Sessions,  number  of,  §  85. 

Sessions,  where  held,  §  104. 
Townships  between  250,000  and  400,000, 

sessions  of  court,  §  99. 

n.     Jurisdiction. 

Action  for  collection  of  licenses,  §  103. 
Action   in  wrong  jurisdiction,   objection 

to,  appeal,  §  890. 
Action   in   wrong  jurisdiction,  objection 

to,  waiver,  §  890. 
Certifying  cases   to   superior   court,  §  92, 
Certiorari,  writ  of,  cannot   issue,  §  1068. 
Cities,  jurisdiction  of,  §  103. 
Cities   of  first  and  one-half  class,  juris- 
diction of,  §  103. 
Cities    of    second    class,    jurisdiction    of, 

§§  99,  100,  103. 
Cities    of    third    class,    jurisdiction    of, 

§  103. 
Cities    of   fourth    class,    jurisdiction    of, 

§103. 
Civil,  §§112,  838. 
Civil,  includes  what  causes,  §  112. 
Concurrent    with    superior    court,  §§  113, 

1163. 
Concurrent  with  superior  court  in  cases 

of  forcible  entry,  §  1163. 
Criminal  jurisdiction,  §  115. 
Does     not     extend     to     ships,     seamen's 

wages,  etc.,  §  114. 
Evidence     not     admissible     upon     what 

questions,  §  838. 
Excess,  remission  of,  §  894. 
Forcible  entry  and  detainer,  concurrent 
jurisdiction  with  superior  court,  §  1163. 
Forcible  entry  and  detainer,  jurisdiction 

in, §  838. 
In  general,  §§  89,103. 
In  townships,  §  103. 
Mandamus,  cannot  issue,  §  1085. 
Not     to     trench     upon     jurisdiction     of 

courts  of  record, §  114. 
Ordinance,  jurisdiction  for  violation  of, 

§  103. 
Prohibition,  cannot  issue  writ  of,  §  1103. 
Restricted,  §  114. 

Ships,  proceedings  against,  does  not  ex- 
tend to,  §  114. 


to  Sections.] 

JUSTICES'     COURTS.      IT.    Jurisdiction. 

(Continued.) 
Territorial   extent,  §§  94,  106. 
Townships,   jurisdiction   and  powers   of, 

§  103. 
Townships  between  250,000  and  400,000, 

jurisdiction  of,  §  99. 
Transfer  to   superior   court,  jurisdiction 

of  superior  court,  §  838. 
Violation  of  ordinance,  §  103. 
"When  amount  found  due  exceeds,  excess 

remitted,  §  894. 
"Wrong,  objection  to  action  in,  §  890. 

III.     Attorneys  in,  who  may  act  as. 

Attornev    may   practice   without   license 

in, §  281. 
License  not  necessary  to  practice,  §  281. 
Power  of  attorney  to  act  as  counsel  in 

justice's  court,  §  96. 
Who  may  act  as,  §  842. 
Who  may  not  act  as,  §  96. 

rv.    Actions,  how  commenced:  assignment 
of  causes  in. 

Action   commenced   by   filing   complaint, 
§  839. 

Assignment  of  causes  by  presiding  jus- 
tice, §§  89,  90. 

Reassignment    and    transfer    of    actions, 
§90. 

V.    Pleadings. 

Actions,  how  entitled,  §  89. 

Actions  in,  form,  §  89. 

Amended   pleading,    adverse   party   may 

answer  or  demur,  §  860. 
Amended  pleading,  answer  or   demurrer 

to,  time  to  file,  §  860. 
Amended    pleading,    failure    to    answer, 

proceedings  on, §  872. 
Amendment    of    pleadings,    adjournment 

on,  §§859,  874. 
Amendment  of  pleadings,  costs  as  a  con- 
dition, §  8.59. 
Amendment      of      pleadings,      demurrer, 

§  858. 
Amendment     of    pleadings,    in    general, 

§  859. 
Amendment    of    pleadings    on    demurrer 

sustained,  time  for,  §  858. 
Amendment  of  pleadings,  right  of,  §  859. 
Answer  in,  §  852. 
Answer     in,     plaintiff     may     demur     to, 

when,  §  857. 
Answer  may  contain  what,  §  855. 
Answer,  time  for  appearance  of  defend- 
ant, §  845. 
Answer,  time  to,  §  845. 
Answer,  when  demurrer  overruled,  §  858. 
Answer,  in  general.     See  Answer. 
Complaint,   action   commenced  by  filing, 

§  839. 
Complaint,    date    of    filing,    indorsement 

of,  §  840. 
Complaint,   defined,  §  853. 
Complaint,     filing,     commences     action, 

§  839. 
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JUSTICES'  COURTS.  V.  Pleadings.  (Con- 
tinued.) 

Complaint  in,  §  852. 

Complaint  may  be  copy  of  instrument, 
§  853. 

Complaint,   in   general.     See    Complaint. 

Copy  of  account,  bill,  note,  bond,  or 
other  instrument  as  complaint,  §  853. 

Demurrer,  generally,  §  852. 

Demurer,  amending  pleadings,  where  sus- 
tained, §  858. 

Demurrer,  judgment  by  default  after, 
§872. 

Demurrer,  proceedings  where  sustained 
or  overruled,  §  858. 

Demurrer  sustained,  dismissal  on  failure 
to  amend,  §  890. 

Demurrer  to  answer,  §  852. 

Demurrer  to   answer,  grounds  for,  §  857. 

Demurrer  to  answer,  proceedings  on, 
§858. 

Demurrer  to  answer,  sustaining,  pro- 
ceedings on  failure  to  amend  answer, 
§  872. 

Demurrer  to  answer,  time  for,  §  857. 

Demurrer  to  complaint,  §  852. 

Demurrer  to  complaint,  overruling,  pro- 
ceedings on  failure  to  answer,  §  872. 

Demurrer  to  complaint,  proceedings  on, 
§  858. 

Demurrer   to   complaint,   time   for,  §  854. 

Demurrer,  in  general.     See  Demurrer. 

Dismissal  on  failure  to  amend  where  de- 
murrer sustained, §  890. 

Exhibiting  original  and  furnishing  copy 
of  instrument  to  adverse  party,  §  886. 

Instrument  attached  to  complaint  or 
filed  with  clerk,  admitted,  unless 
denied  under  oath,  §  887. 

Pleading  written  instrument,  genuine- 
ness admitted  when,  §  887. 

Pleadings,   amendment  in  general,  §  859. 

Pleadings,  amendment  on  demurrer, 
§  858. 

Pleadings,  entry  of  oral,  §  851. 

Pleadings  in,  are  what,  §  852. 

Pleadings,  filing  of,  §§  89,  851. 

Pleadings,  form   of,  §  851, 

Pleadings,  oral,  §  851. 

Pleadings,  verification,  §  851. 

Pleadings,  what  are  allowed,  §  852. 

Pleadings,  in  general.     See  Pleadings. 

VI.     Counterclaim. 

Answer  may  contain,  §  855. 

Counterclaim  upon  account  or  instru- 
ment for  payment  of  money,  exhibit- 
ing original  and  furnishing  copy, 
§  886. 

Dismissal  in  case  of,  §  890. 

Omission  to  set  up,  fatal,  §  856. 

VII.     Summons. 

Alias,  form  of,  §  846. 

Alias,  number  of,  §  847. 

Alias,  time  for  appearance,  §  846. 

Alias,  time  to  issue,  §  847. 


JUSTICES'     COURTS.       VII.     Summons. 

(Continued.) 
Alias,  when  may  issue,  §  846. 
Blanks,  to  be  issued  without,  §  920. 
County,  cannot  ordinarily  be  served  out- 
side of,  §  848. 
County,    may   be    served    outside   of,   in 

what   cases,  §  848. 
County,  service  outside  of,  certificate  to 

summons,  §  849. 
County,   service    outside   of,   manner   of, 

§§848,849. 
County,    service    outside    of,   publication 

of,  §  849. 
County,    service    outside    of,    return    of, 

§  849. 
Directed  to  defendant,  §  844. 
How  served,  §  849. 

Indorsement  of  attorney's  name,  §  844. 
In  general.     See  Summons. 
May  be  waived  how,  §  841. 
Must  contain  what,  §  844. 
Must  issue  within  year,  §  840. 
Parties,  summons  must  name,  §  844. 
Process.     See  also  post,  IX. 
Return  of,  §§  87,849. 
Service    outside    of    county,   manner    of, 

§§848,849. 
Territorial     limitation     on     service     of, 

§848. 
Time    for    appearance,    specification    of, 

§845. 
To  be  issued  without  blanks,  §  920. 
To   be   served  out   of   county,  certificate 

to, §  849. 
Waiver     by     appearing     and     pleading, 

§841. 
Waiver  of,  by  writing,  §  841. 
What  to  contain,  §  844. 
Who  may  serve,  §  849. 

VIII.    Attaclxment;    arrest. 

Arrest  and  imprisonment,  when  defend- 
ant subject  to,  judgment  to  state  fact, 
§  893. 

Arrest,  entry  of  judgment  when  defend- 
ant subject  to,  §  893. 

Arrest,  judgment  where  defendant  sub- 
ject to,  §  893. 

Arrest  of  defendant,  aiSdavit  for,  §  862. 

Arrest  of  defendant,  certificate  of,  §  864. 

Arrest  of  defendant,  discharge  on  giv- 
ing bond,  §  876. 

Arrest  of  defendant,  females  cannot  be 
arrested, §  861. 

Arrest  of  defendant,  for  embezzlement, 
§861. 

Arrest  of  defendant  for  fraud,  §  861. 

Arrest  of  defendant,   grounds  for,  §  861. 

Arrest  of  defendant  in  action  for  fine  or 
penalty,  §  861. 

Arrest  of  defendant,  ofl&cer  must  notify 
plaintiff,  §  864. 

Arrest  of  defendant,  undertaking  for, 
§862. 

Arrest  of  defendant,  when  may  be  or- 
dered, §  861. 
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JUSTICES'  COURTS.  VIII.  Attachment; 
arrest.     (Continued.) 

Arrest  where  defendant  about  to  de- 
part from  state,  §  861. 

Arrested  defendant,  custody  of,  §  865. 

Arrested  defendant,  discharge  of,  on 
continuance  at  plaintiff's  requesh, 
§876. 

Arrested  defendant  must  be  taken  be- 
fore  justice   at   once,  §  863. 

Arrested  defendant,  postponement  at  re- 
quest of,  undertaking,  §  876. 

Arrested  defendant,  proceedings  if  jus- 
tice absent,  disqualified,  etc.,  §  863. 

Attachment,  affidavit  for,  §  866. 

Attachment,  affidavit,  what  to  state, 
§  866. 

Attachment,  direction  of  writ  to  sheriff, 
§  868. 

Attachment,  sections  of  code  applicable 
to, §  869. 

Attachment,  in  what  cases  issued,  §  866. 

Attachment,  issuance  of,  duty  of  sheriff, 
§866. 

Attachment,   issuance  of,  time   of,  §  866. 

Attachment,  substance  of  writ,  §  868. 

Attachment  to  be  issued  on  affidavit, 
§866. 

Attachment  to  be  served  out  of  the 
county,  certificate  to,  §  868. 

Attachment,  undertaking  on,  §  867. 

Attachments,  form  of,  and  contents, 
§868. 

Attachments,  several  writs  may  issue  at 
same  time,  §  868. 

Attachments,  to  whom  directed,  §  868. 

Attachments,  what  to  require,  §  868. 

IX,     Process;  subpoena. 

All   papers,   except   subpoenas,   to   be   is- 
sued without  blanks,  §  9^0. 
Cities  of  second  class,  process,  return  of, 

§100. 
Process,  by  whom  issued,  §  91. 
Process  may  issue  to  any  part  of  countv, 

§919. 
Process,  on  whose  order  to  issue,  §  91. 
Process,    over    what    territory    reaches, 

§§93,106. 
Process,  returnable  to  whom,  §  89. 
Process,     service     of,     by     sheriff     and 

deputy,  §  87. 
Process     upon     docket     of     predecessor, 

§916. 
Subpoena,  clerk  may  issue,  §  87. 
Subpoena,   issuance   and   service   of,  §  87. 
Subpoena    mav    issue    to     any    part    of 

county,  §  919. 
Subpoena    to    be    issued   without    blanks, 

§920. 
Successor   has   power   of   predecessor   to 

issue,  §  916. 
Summons.     See  ante,  VII. 
Townships    between    two    hundred    and 
Townships  between   250,000  and  400,000, 

process,  issuance  and  return  of,  §§  100, 

101,  102. 


[References  are  to  Sections.] 
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X.     Dockets;  records;  minutes. 

Docket,  a  public  record,  §§  93,  914. 

Docket,  clerk  to  keep,  and  what  to  con- 
tain, §  93. 

Docket,  date  of  trial  and  hearing  to  be 
entered  on,  §  850. 

Docket,  deposited  where,  on  vacancyj 
and   before   successor  appointed, §  915, 

Docket,  entries  in,  force  and  effect  of, 
§93. 

Docket,  entries  in,  time  of  making,  §  912. 

Docket,  entries  prima  facie  evidence, 
§§850,  912. 

Docket,  entries  to  be  under  title  of 
action,  §  912. 

Docket,  entries  where  one  justice  sits  for 
another,  §  922. 

Docket,  entry  of  date  of  mailing  notice 
of  hearing  on,  §  850. 

Docket,  every  justice  must  keep,  §  911. 

Docket,  how  kept,  §  93. 

Docket,  index  to  docket  must  be  kept, 
§913. 

Docket,  index  to,  how  kept,  §  913. 

Docket  must  be  delivered  to  successor  or 
county  clerk,  §  914. 

Docket  of  predecessor,  process  or  execu- 
tion on,  §  916. 

Docket,  to  contain  what,  §§  911.  913. 

Filing  papers  and  pleadings,  §  89. 

Minutes  of  proceedings,  justice  shall 
take  and  certify  to  clerk,  §  93. 

Papers  to  be  kept  as  public  records, 
§914. 

Eecord  of  proceedings  kept  in  clerk's 
office,  §  89. 

Eeeords  and  official  papers  to  be  de- 
livered to   successor,  §  914. 

Townships  between  250,000  and  400,000, 
papers,  transcripts  of  records  in,  issu- 
ing, signing  and  certifying,  §  102. 

Townships  between  250,000  and  400.000, 
pleadings  and  papers,  filing  and  record 
of,  §  102. 

Transcript  of  entries  in  docket  prima 
facie   evidence,  §  912. 

XI.     Compromise;  dismissal. 

Compromise,    costs    in    case    of    offer    of, 

§  S95. 
Compromise,  effect  of  accepting  offer  to, 

§895. 
Compromise,   effect   of  refusing   offer  to, 

§895. 
Compromise,     evidence     not     admissible, 

§  895. 

Dismissal,  actions  may  be  dismissed 
when,  §  890. 

Dismissal,  failure  to  amend,  where  de- 
murrer   sustained, §  890. 

Dismissal  for  failure  to  make  appear- 
ance, §  890. 

Dismissal,  judgment  of,  where  action  in 
wrong  jurisdiction,  §  890. 


2304 


GENERAL  INDEX. 


[References  are  to  Sections.] 


JUSTICES'   COITRTS.     XI.    Compromise; 

dismissal.      (Continued.) 

Dismissal,   voluntary,  §  890. 

Dismissal,  want  of  prosecution,  §  890. 

Dismissal,  where  counterclaim  or  affirm- 
ative relief  sought,  §  890. 

Dismissal  where  provisional  remedy  al- 
lowed, delivery  of  bond  to  defendant, 
§890. 

Dismissal  without  prejudice,  in  what 
cases  may  be  entered,  §  890. 

Xn.     Place  of  trial. 

Changing,  affidavits,  §  833. 

Changing,   because   of   interest,  §  90, 

Changing,  costs  on,  §  826. 

Changing,  effect  of  order  changing,  §  836. 

Changing  for  disqualification,  §  833. 

Changing,  grounds  for,  §  833. 

Changing,  limitation  on  right  to  change, 
§  834. 

Changing,  power  of  court  to  which  case 
transferred,  §  836. 

Changing,  proceedings  after,  §  836. 

Changing,  to  what  court  cause  may  be 
transferred, §  835. 

Changing,  transmitting  papers,  §  836. 

Claim  and  delivery,  where  to  be  brought, 
§832. 

Generally,  §  832. 

In  what  township  or  city,  §  832. 

Non-resident,  action  against,  to  be  com- 
menced  where,  §  832. 

Replevin,  action  in,  to  be  commenced 
where,  §  832. 

Township  or  city,  action  may  be  com- 
menced in  what,  §  832. 

Transfer  of  proceedings, §  90. 

Transfer  to  superior  court,  effect  of, 
§  838. 

Transfer  to  superior  court,  in  what  cases 
required, §  838. 

Transfer  to  superior  court,  proceedings 
on,  §  838. 

Where  parties  voluntarily  appear  and 
plead  without  summons,  §  832. 

"Where  several  jointly  or  jointly  and 
severally  bound,  §  832. 

XIII.     Continuance. 

Admission  of  evidence,  effect  of,  on 
motion  for,  §  876. 

Affidavit  and  showing  necessary,  §  876. 

Deposition  of  witnesses,  on  postpone- 
ment of  trial,  §  876. 

Depositions  of  witness  present,  §  876. 

Grounds  of,  §  876. 

Length   of,  §  876. 

Length  of,  where  granted  on  court's  own 
motion,  §  874. 

Not  granted  for  more  than  ten  days, 
unless  upon  undertaking  to  pay  judg- 
ment, §  877. 

Trial,  adjournment  not  to  be  over  twenty- 
four  hours,  §  873. 


JUSTICBS'  COURTS.    XIII.  Continuance. 

(Continued.) 

Trial,  continuance  of,  without  adjourn- 
ment, §  873, 

Trial,  court  may  postpone  of  own  motion 
when,  §  874. 

Trial,  postponement  by  consent  of  par- 
ties, §  875. 

Trial,  postponement  by  court  of  own 
motion,  grounds  for,  §  874. 

Trial,  postponement  for  amendment  of 
pleadings,  §  874. 

Trial,  postponement  for  want  of  testi- 
mony, affidavit  as  to  evidence,  §  876. 

Trial,  postponement  for  want  of  testi- 
mony,  when   denied,  §  876. 

Trial,  postponement  on  court's  own  mo- 
tion,  length   of,  §  874. 

Trial,  postponement  upon  application  of 
arrested  party,  undertaking,  §  876. 

Trial,  postponement  upon  application  of 
party,  deposition  of  witness,  §  876. 

Trial,  postponement  upon  application  of 
party,  for  want  of  testimony,  §  876, 

Trial,  postponement  upon  application  of 
party,  grounds  for,  §  876, 

Trial,  postponement  upon  application  of 
party,  how  obtained,  §  876. 

Trial,  postponement  upon  application  of 
party,  length  of,  §  876. 

Trial,  postponement  upon  application  of 
party  under  arrest,  §  876. 

Trial,  postponement  upon  application  of 
plaintiff  discharges  defendant  under 
arrest,  §  876. 

Trial,  postponement  when  jury  de- 
manded, §  874. 

Where  defendant  under  arrest,  §  876. 

XIV.     Trial;  practice;  rules;  issues. 

Date  of  trial  and  hearing  to  be  entered 
in  docket,  §  850, 

Evidence  not  admissible  upon  what  ques- 
tions, §  838, 

Exhibiting  original  instrument  and  de- 
livering  copy   of  adverse   party,  §  886. 

Hearing,  date  of,  to  be  entered  in  docket, 
§  850, 

Hearing,  fixing  day  of,  §  850, 

Hearing,  notice  by  mail,  manner  of, 
§  850. 

Hearing,  notice  by  mail,  when  permitted, 
§  850, 

Hearing,  notice  of,  date  of  mailing  to  be 
entered  in   docket,  §  850. 

Hearing,  notice  of,  form  of,  §  850, 

Hearing,  notice  of,  returning  and  filing, 
§  850. 

Hearing,  notice  of  service  of,  §  850. 

Hearing,  notice  of,  time  of,  §  850, 

Hearing,  notice  of,  to  be  given,  §  850, 

Issue  of  fact,  how  raised,  §  880. 

Issue  of  fact  tried  by  court  where  jury 
waived,  §  882. 
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JUSTICES'  COURTS.      XIV.  Trial;   prac- 
tice; rules;  issues.     (Coutiuued.) 
Issue  of  fact  tried  by  jury,  unless  waived, 

§882. 
Issue  of  law,  how  raised,  §  879. 
Issue  of  law  triable  by  court,  §  881. 
Issues,   classified,  §  878. 
Issues,  defined,  §  878. 
Issues,  how  arise,  §  878. 
Notice  of  trial,  form  and  service,  §  850. 
Notice    of    trial,    return    and    entry    of, 

§850. 
Notice,   to  whom   given,  §  850. 
One  hour  in  which  to  appear  after  time 

fixed  in  notice,  §  850. 
Practice,    general    doctrines    regulating, 

§95. 
Eules,  power  to  make  and  limitations  on, 

§95. 
Kules,  when  to  go  into  effect,  §  95. 
Trial,   continuance   of,   without   adjourn- 
ment, §  873. 
Trial,    continuance    or    adjournment    of. 

See  ante,  XIII. 
Trial,  date  of  to  be  entered  on  docket, 

§850. 
Trial   may  proceed  when  party  fails  to 

appear,  §  884. 
Trial  must  commence  within  hour,  §  873. 
Trial,    notice    of,    entry    of    service    in 

docket,  §  850. 
Trial,    notice    of,    evidence    of    service, 

§  850. 
Trial,  notice  of,  form  of,  §  850. 
Trial,  notice  of,  form  and  service  thereof, 

§850. 
Trial,  notice  of,  how  served,  §  850. 
Trial,  notice  of,  how  served  where  party 

has   appeared   by  attorney,  §  850. 
Trial,  notice  of,  time  of  service,  §  850. 
Trial,  notice  of,  to  be  given,  §  850. 
Trial,  notice  of,  to  whom  given,  §  850. 
Trial,    notice    of,    return    and    filing    of, 

§850. 
Trial,  notice  of,  when  may  be  served  by 

mail,  §  850. 
Trial,  notice  of,  who  may  serve,  §  850. 
Trial,    parties    entitled    to    one    hour    in 

which   to   appear,  §  850. 
Trial,    time   when    must    be    commenced, 

§873. 

XV.     Appearance;  appearance  by  guardian. 

Appearance,     dismissal     for     failure     to 

make,  §  890. 
Appearance,  failure  of,  trial  may  proceed 

on, §  884. 
Appearance,  hour  for,  §  850. 
Appearance,  fixing  time   for   trial,  §  850. 
Appearance     of     defendant,     time     for, 

§845. 
Appearance,  parties  entitled  to  one  hour 

for,  §  850. 
Appearance,    voluntary,    place    of    trial, 

§832. 
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JUSTICES'  COURTS.  XV.  Appearance; 
appearance  by  guardian.    (Continued). 

Appearing  and  pleading,  waiver  of  sum- 
mons by,  §  841. 

Guardian  ad  litem,  how  appointed  for 
defendant,  §  843. 

Guardian  ad  litem,  how  appointed  for 
plaintiff,  §  843. 

Guardian  ad  litem,  time  of  appointment 
of,  §  843. 

Guardian  may  appear  for  infant  or 
lunatic,  §  843. 

Infant  may  appear  by  guardian,  §  843. 

Insane  person  may  appear  by  guardian, 
§  843. 

Parties  entitled  to  one  hour  to  appear 
at   trial,  §  850. 

Parties  may  appear  in  person  or  by  at- 
torney, §842. 

Time  for  appearance  where  alias  sum- 
mons issued,  §  846. 

Townships  of  between  250,000  and 
400,000,  appearance  in,  §  100. 

XVI.     Jury. 

Docket  must  contain  names  of  jury  and 
demand  for,  §  911. 

Impaneling  jury  in,  §  250. 

Impaneling,    manner    of,  §§  250,  251. 

Issue  of  fact  to  be  tried  by  jury,  unless 
waived,  §  882. 

Jurors,  challenges  are  peremptory  or  for 
cause,  §  885. 

Jurors,  challenges  for  cause  grounds  for, 
§  885. 

Jurors,  challenges  for  cause  to  be  tried 
by  justice,  §  885. 

Jurors,  challenges,  three  peremptory  al- 
lowed, §  885. 

Jurors,   how  summoned,  §§  230,  231. 

List  of  jurors  summoned  to  be  called, 
§250. 

Manner  of  impaneling,  §  251. 

Names  to  be  drawn  from  box,  §  250. 

Names  to  be  written  on  slips,  and  folded 
and  placed  in  box,  §  250. 

Postponement  of  trial  where  jurj'  de- 
manded, §  874. 

Proceedings   in   forming,  §  250. 

Summoning  jury  in  justice's  court, 
§§  230-232. 

Summoning,   of,   officer's   return,  §  232. 

Waived  by  consent,  §  883. 

Waived  by  failure  to  appear,  §  883. 

Waived  by  failure  to  demand,  §  883. 

Waived  how,  §  883. 

XVII.     Contempt. 

Conviction   must   be    entered   in    docket, 

§910. 
Disobedience  to  order  or  process,  §  906. 
Disorderly  conduct,  §  906. 
Fine  or  imprisonment  for,  §  909. 
In   j^resence  of  justice,  proceedings  for, 

§907. 


2306 


GENERAL  INDEX. 


[References  are 

JUSTICES'    COURTS.      XVII.    Contempt. 

(Continued.) 

In  presence  of  justice,  punished  sum- 
marily, §  907. 

In  what  cases  justice  may  punish  for, 
§906. 

Not  in  presence  of  justice,  proceedings 
for,  §  908. 

Punishment  for,  §  909. 

Eescuing  person  or  property,  §  906. 

What  acts  are,  §  906. 

Witnesses,  disobedience  by,  §  906. 

XVIII.    Particular  actions  in. 

Account,  action  on,  exhibition  and  in- 
spection of,  §  886. 

Account,  action  on,  furnishing  copy, 
§  886. 

Bill   of  particulars,  §  454. 

Certorari    cannot   issue,  §  1068. 

Claim  and  delivery,  action,  where  to  be 
brought,  §  832. 

Claim  and  delivery,  in,  code  sections  ap- 
plicable, 870. 

Claim  and  delivery,  plaintiff  may  claim 
delivery  of  property,  §  870. 

Claim  and  delivery,  procedure,  §  870. 

Genuineness  of  instrument  sued  on,  ad- 
mitted  when,  §  887. 

Joint  obligation,  action  on,  service  out- 
side of  county,  §  848. 

Licenses,  actions  for  collection  of,  §  103. 

Mandamus,   cannot  issue,  §  1085. 

Written  instruments,  action  on,  exhi- 
bition and  inspection,  §  886. 

Written  instruments,  action  on,  furnish- 
ing copy,  §  886. 

XIX.     Verdict. 

Docket  must  contain,  §  911. 
Judgment    on,    to    be    entered    at    once, 
§891. 

XX.     Judgments. 

Abstract,  filing  in  county  of  defendant's 
residence,  §  905. 

Abstract,  filing  in  superior  court,  right 
to  execution,  §  899. 

Abstract  may  be  filed  in  office  of  county 
clerk  of  county  where  rendered,  §  898. 

Abstract  of  judgment,  filing  and  docket- 
ing in  superior  court,  §  898. 

Abstract  of  judgment,  form  of,  §  897. 

Abstract  of  judgment,  justice  to  give 
on  request,  §  897. 

Abstract  of  judgment  must  be  recorded 
to  create  lien  on  lands,  §  900. 

Abstract,  time  of  receiving,  clerk  to 
note  and  enter,  §  898. 

Arrest  and  imprisonment,  when  defend- 
ant subject  to,  judgment  to  state  fact, 
§893. 

Arrest,  judgment  where  defendant  sub- 
ject to,  §  893. 

By  default,  amount  of,  §  871. 

By  default,  proceedings  on,  §  871. 


to  Sections.] 

JUSTICES'    COURTS.      XX.    Judgments. 

(Continued.) 
By  default,  relief  for  mistake,  surprise, 

neglect,  §  859. 
By   default,   relief   from,   affidavit,  §  859. 
By  default,  relief  from,   time  to   apply, 

§859. 
By  default,  when  defendant  fails  to  an- 
swer  amended    complaint,  §  872. 
By    default,    when    demurrer    to    answer 

sustained, §  872. 
By  default,  when  dumurrer  to  complaint 

overruled, ?  S72. 
By  default,  when  rendered,  §  871. 
Confession  of  judgment,  costs,  §  1135. 
Confession  of  judgment  may  be  entered, 

§§  112,  1135. 
Confession    of    judgment,    statement    of 

defendant,  filing,  §  1135. 
Confession   of,    may   be    entered   in   any 

court,  §  889. 
Dismissal,  judgment   of,  when  action  in 

wrong  jurisdiction,  §  890. 
Dismissal     without     prejudice,   in     what 

cases  may  be  entered,  §  890. 
Dismissal.     See  ante,  XI. 
Docketing,   in   superior   court,   right    of, 

§898. 
Docketing,    in    superior    court,    right    to 

execution,  §  899. 
Docket  must  contain,  §  911. 

Entered,  must  be  within  thirty  days  of 
submission,  §  892. 

Entry  of,  judgment  ineffectual  for  any 
purpose  until,  §  893. 

Entry  of,  judgment  to  be  entered  at 
close  of  trial  by  court,  §  892. 

Entry  of,  manner  of,  §  893. 

Entry  of,  must  be  entered  within  ten 
days   after  submission,  §  892. 

Entry,  verdict,  judgment  upon,  to  be  en- 
tered  at   once,  §  891. 

Excess,  remission  of,  and  entry  of  judg- 
ment  for   residue,  §  894. 

How  proved  in  another  state,  §§  1921, 
1922. 

Lien  of,  extends   how  long,  §  900. 

Lien  of  judgment  on  land,  extent  of, 
§900. 

Lien  on  land  from  time  of  filing  ab- 
stract, §  900. 

Lien  of,  duration  of,  §  900. 

Lien  of,  filing  successive  abstracts  and 
continuing  lien,  §  900. 

Lien  on  land,  not,  unless  abstract  filed 
in   count}',  §  900. 

Eemitting  amount  in  excess  of  jurisdic- 
tion, §  894. 

Ecndered,  judgment  to  be  within  thirty 
days  of  submission,  §  892. 

Eendition  of,  notice  of,  time  to  serve, 
§  893. 

Eendition  of  judgment,  notice  of,  jus- 
tice to  give  to  parties,  §  893. 

Eendition  of,  notice  of,  judgment,  how 
given,  §  893. 
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JUSTICES'    COTTRTS.      XX.    Judgments. 

(Continued.) 
Sister   state,   judgment   of,  how   proved, 

§§  1921,  1922. 
Sister   state,   transcript   of  judgment   as 

evidence,  §§1921,  1922. 
Verdict,  judgment  on,  to  be  entered  at 

once,  §  891. 


XXI. 


Executions  and  supplementary  pro- 
ceedings. 


1.  Executions. 
Alias,  mav  be  issued,  §  903. 
Blanks,  to  be  issued  witliout,  §  920. 
Boundaries,  change  of,  justice  may  issue 
execution    on    docket    of    predecessor, 
§916. 
Contents  of,  §  902. 
Date,  §902. 

Directions,   what  to   contain,  §  90^. 
Docket    must    contain    statements    relat- 
ing to,  §  911. 
Docketing   judgment    in    superior    court, 

execution  in   case  of,  §  899. 
Duty  of  officer  receiving,  §  904. 
Form  of,  §  902. 
In  another  county,  §  905. 
Manner  of  executing,  §  904. 
May  issue  within  five  years,  §  901. 
New  county,  justice  may  issue  execution 

on  docket  of  predecessor,  §  916. 
On  judgment  docketed  in  superior  court, 

§899. 
Power  of  officer  receiving,  §  904. 
Eenewal,  manner   of,  §  903. 
Renewal   of,   authorized,  §  903. 
Eenewal,  successive  renewals,  §  903. 
Stay  of,  not  to  exceed  ten  days,  §  901a. 
Stay  of,  power  to  grant,  §  901a. 
Subscription,  §  902. 
Successor  in  office  may  issue,  §  901. 
Time  within  which  may  issue,  §  901. 
To    be    issued    without    unfilled    blanks, 

§920. 
To  contain  statement  of  what,  §  902. 
To  whom   directed,  §  902. 
Upon  docket  of  preceding  justice,  §  916. 
Who   may  issue,  §  901. 

2.  Supplementary   proceedings. 

Supplementary    proceedings     authorized 

in, §  905. 
Supplementary    proceedings,    provisions 

oi"  code  applicable,  §  905. 

XXII.     Costs;   fees;   undertakings. 

Costs,  attorney's  fee  in  action  for  wages, 
§  924. 

Costs,  deposit  or  security  may  be  re- 
quired for, §  923. 

Costs,  in  case  compromise  offered  before 
trial,  §  895. 

Costs  included  in  judgment,  §  896. 

Costs,  justice  to  tax,  §  897. 

Costs,  prevailing  party  entitled  to,  §  924. 


to  Sections.] 

JUSTICES'  COURTS.     XXH.  Costs;  fees; 

undertakings.     (Continued.) 
Costs,  prevailing  party  entitled  to  what, 

§  924. 
Deposit  instead  of  undertaking,  §  926. 
Fee,    attorney's    recovering    as    costs    in 

action  for  wages,  §  924. 
Fees,  collection   and  report   of,  8  103. 
Fees   for    issuance    and    service    of    pro- 
cess, §  91. 
Fees,  inability  to  pay,  §  91. 
Fees,  judgment  not  to  be  rendered  until 

paid,  §  91. 
Fees,  payment  in  advance,  §  91. 
Fees,    payment    in    advance,    when    ex- 
cused, §  91. 
Security  for  costs,  justice  may  require, 

§  923. 
Undertaking,  deposit  in  lieu  of,  §  9i.6. 

XXIII.    Appeals. 

Attachment     when     only    continued    in 

force  by,  §  946. 
Bond,  dispensing  with  on  appeal  by  ex- 
ecutor, trustee,  etc.,  §  946. 
Certificates,       transcripts       and       other 

papers,  §  92. 
Docket  to  contain  what,  §  911. 
How  taken,  §  92. 
Judgments    of    superior    court    on,   what 

appealable,  §  964. 
Notice,  filing  of,  §  92. 
Papers  to  be  filed,  §  92. 
Power  of  lower  court  to   proceed  after, 

§  946. 
Property    levied    on,    release     of,    where 

sureties  excepted  to,  §  946. 
Property  released  from  execution,  §  946. 
Statements,  who  to   settle,  §  92. 
Stays  all  proceedings  upon  judgment  or 

order,  §  946. 
Superior    court,    from   matter    taken    to, 

time   for,  §  939. 
Superior      court,      proceedings     brought 

into,   appealability,  §  964. 
Sureties,   justification    of,  §  92. 
To   superior    court,  §§  974-980.     See   Ap- 
peals. 
To  supreme  court,  §  964. 
Transcripts  in  cases  certified  to  superior 

court,  §§  92,  838. 

JUSTICES    OF    THE    PEACF-.     See    Jus- 
tices'  Courts. 
I.  Generally. 
II.  In  cities  and  in  cities  and  coimties. 
III.  In  townships. 

I.     Generally. 
Acknowledgment,     affidavit,     deposition, 

mav  take,  §  179. 
Affidavit  in  state,  may  take,  §  2012. 
Afiirmations,   may   administer,  §  2093. 
Attachment,   issuance   of.     See  Justices' 
Courts,  VIII. 
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JUSTICES  OF  THE  PEACE.    I.  GeneraUy. 

(Continued.) 

Blanks  must  be  filled  in  all  papers  is- 
sued by,  except  subpoenas,  §  920. 

Boundaries,  change  of,  power  over  pro- 
ceedings begun  before  predecessor, 
§916. 

Certiorari,  writ  of,  cannot  issue,  §  1068. 

Change  of  venue  for  bias,  etc.,  proce- 
dure, §  170. 

Citizen,  justice  must  be,  §  159. 

Clerk,  §§  86  et  seq.     See  Justice's  Clerk. 

Constable  may  not  act  as  attorney, 
§  842. 

County,  new,  creation  of,  power  of  jus- 
tice over  proceedings  begun  before 
predecessor,  §  916. 

Death,  papers,  records  and  dockets  to 
be   deposited  where,  §  915. 

Depositions  issuing  from  justice's  court, 
how   taken,  §  2024. 

Deposition,  may  take,  §  179. 

Disability  or  absence  of,  attendance  of 
another  justice,  adjournment,  resum- 
ing  jurisdiction,  §  922. 

Disability  or  absence  of,  attendance  of 
another  justice,  entry  of  proceedings, 
§922. 

Disability  or  absence  of,  attendance  of 
another  justice  in  his  behalf,  §  922. 

Disability  or  absence  of,  attendance  of 
another  justice,   powers   of,  §  922. 

Disqualification  of,  what  matters  amount 
to,  §  170. 

Disqualification  to  practice  law,  §  171. 

Disqualification  of,  proceedings  on, 
§  170. 

Disqualification,  waiver  of,  §  170. 

Disqualified,  transfer  of  cause  to  an- 
other, §  398. 

Docket.     See  Justices'  Courts,  X. 

Expiration  of  office,  must  deliver  papers 
and  dockets  to  successor,  §  914. 

Mandamus,  cannot  issue,  §  1085. 

Mayor  not  to  act  as,  in  cities  over 
10,000.     See  Appendix,  tit.  "Courts." 

Moneys  collected,  must  receive  and  pay 
same  to  parties,  §  921. 

Not  to  have  law  partner,  §  172. 

Not  to  practice  before  justice's  court, 
§171. 

Oaths,  may  administer,  §  2093. 

Police  judge,  act  conferring  power  to 
act  as,  §  115,  note. 

Process.     See  Justices'  Courts,  IX. 

Prohibition,   cannot   issue,  §  1103. 

Qualification  of,  §  159. 

Residence  of,  §  159. 

Salary,  oath  that  no  cases  undecided 
over  thirty  days  before  drawing, 
§892. 

Sister  state,  judgment  of,  how  proved, 
§§  1921,    1922. 

Sister  state,  transcript  of  judgment  as 
evidence,  §§  1921,   1922. 

Subpoenas.     See  Justices'  Courts,  IX. 


JUSTICES  OF  THE  PEACE.    I.  Generally. 

(Continued.) 

Successor  has  authority  of  predecessor, 
§916. 

Successor,  power  and  authority  over  ex- 
isting  proceedings,  §  916. 

Successor,  when  sui^erior  court  shall  des- 
ignate, §  918. 

Successors  of  others,  what  justices  are, 
§§  98,  107,  916,  917. 

Term  of  office,  §  110. 

Transfer  of  action  to  another  court, 
manner  of,  §§  398,  399. 

Transfer  of  books,  papers,  etc.,  to.  See 
Appendix,  tit.  "Courts." 

Vacancy,  papers  and  dockets  to  be  de- 
posited where,  §  915. 

II.     In  cities  and  in  cities  and  counties. 

Cities  and  counties,  absence  or  disabil- 
ity, reassignment  and  transfer  of  ac- 
tion, §  90. 

Cities  and  counties,  any  justice  may 
hold   court,  §  85. 

Cities  and  counties,  attorney  at  law, 
must  be,  §  85. 

Cities  and  counties,  attorney,  right  to 
appear  as,  before,  §  96. 

Cities  and  counties,  attorney,  when  not 
to  act   as,  §  96. 

Cities  and  counties,  clerk  of,  not  to  act 
as  attorney,  §  96. 

Cities  and  counties,  clerk  of.  See  Jus- 
tice's Clerk. 

Cities  and  counties,  disqualification  to 
act  as  attorney,  §  96. 

Cities  and  counties,  election  of,  §  85. 

Cities  and  counties,  elector  of  city  and 
county,  must  be,  §  85. 

Cities  and  counties,  fees,  payment  into 
treasury,  §  91. 

Cities  and  counties,  minutes  of  pro- 
ceedings, to  keep,  §  93. 

Cities  and  counties,  minutes,  to  be  cer- 
tified, returned,  and  filed,  §  93. 

Cities  and   counties,  number  of,  §  85. 

Cities  and  counties,  number  of  sessions, 
§85. 

Cities  and  counties,  office-rooms,  how 
provided, §  88. 

Cities  and  counties,  office  and  office 
hours,  §  88. 

Cities  and  counties,  offices,  expense  of, 
how  met,  §  88. 

Cities  and  counties,  pleadings  and 
papers  to  be  certified,  returned  and 
filed,  §  93. 

Cities  and  counties,  presiding,  appoint- 
ment and  removal,  §  85. 

Cities  and  counties,  presiding,  assign- 
ment of   causes  by,  §§  89,  90. 

Cities  and  counties,  presiding,  disability 
or   absence    of,    substitute,  §  85. 

Cities  and  counties,  presiding  justice, 
salary   of,  §  97. 

Cities  and  counties,  qualifications  of, 
§85. 
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JUSTICfES  OF  THE  PEACE.  II.  In  cities 
and  in  cities  and  counties.  (Contin- 
ued.) 

Cities  and  counties,  rooms,  attendants 
and  supplies  to  be  furnished,  §  88. 

Cities  and  counties,  salary  of,  §  97. 

Cities  and  counties,  salary  to  be  sole 
compensation,  §  97. 

Cities  and  counties,  sheriff  and  deputies, 
ex  oflScio  oifieers,  §  87. 

Cities  and  counties,  sheriff  may  be  di- 
rected to  furnish  rooms,  etc.,  §  88. 

Cities  and  counties,  succession  of  jus- 
tices,  transfer  of  records,  etc.,  §  98. 

Cities  and  counties,  successors  of  others, 
what  justices   are,  §§  98,   917. 

Cities  and  counties,  successors,  powers 
and  jurisdiction  of,  §§  98,  916. 

Cities  and  counties,  supervisors  to  fur- 
nish  suitable  rooms,  §  S8. 

Cities,  officers  to  be  provided  for,  §  103. 

Cities  of  first  class,  fees,  report  and  pay- 
ment  into   treasury, §  103. 

Cities  of  first  class,  justices  must  have 
been  admitted  to  practice  law,  §  103. 

Cities  of  first  class,  justices  not  to  prac- 
tice before  another  justice  or  have 
law   partner,  §  103. 

Cities  of  first  class,  justices,  salaries 
are  sole   compensation,  §  103. 

Cities  of  first  class,  salaries,  how  paid, 
§103. 

Cities  of  first  and  one-half  class,  fees, 
report  of  and  payment  into  treasury, 
§i03. 

Cities  of  first  and  one-half  class,  justices 
in,  number  of,  §  103. 

Cities  of  first  and  one-half  class,  jus- 
tices,  powers,  §  103. 

Cities  of  first  and  one-half  class,  jus- 
tices, must  have  been  admitted  to 
practice,  §  103. 

Cities  of  first  and  one-half  class,  jus- 
tices not  to  practice  before  another 
justice   or  have  law  partner,  §  103. 

Cities  of  first  and  one-half  class,  sal- 
aries  are  sole   compensation,  §  103. 

Cities  of  first  and  one-half  class,  jus- 
tices, salaries  of,  §  103. 

Cities  of  second  class,  fees,  report  of 
and  payment  into  treasury,  §  103. 

Cities  of  second  class,  justices,  powers, 
§  103. 

Cities  of  second  class,  justices  not  to 
practice  before  another  justice  or 
have  law  partner,  §  103. 

Cities  of  second  class,  justices  must 
have  been  admitted  to  practice,  §  103. 

Cities  of  second  class,  justices,  number 
of,  §§99,   103. 

Cities  of  second  class,  justices,  office 
hours,  §  99. 

Cities  of  second  class,  justices,  powers 
and   authority,  §  100. 

Cities  of  second  class,  justices,  salaries 
of,  §  103. 

Cities  of  second  class,  justices,  salaries 
are  sole  compensation,  §  103. 


JUSTICES  OF  THE  PEACE.  II.  In  cities 
and  in  cities  and  counties.  (Contin- 
ued.) 

Cities  of  second  class,  justices,  salaries 
to  be  in  lieu  of  fees,  §  102b. 

Cities  of  second  class,  offices  and  rooms 
for,  §  99. 

Cities  of  second  class,  powers,  §  99. 

Cities  of  second  class,  presiding  justice, 
§99. 

Cities  of  second  and  one-half  class,  fees, 
report  of  and  payment  into  treasury, 
§  103. 

Cities  of  second  and  one-half  class,  jus- 
tices not  to  practice  before  another 
justice  or  have  law  partner,  §  103. 

Cities  of  second  and  one-half  class,  jus- 
tices must  have  been  admitted  to 
practice,  §  103. 

Cities  of  second  and  one-half  class,  jus- 
tices,   number    of,  §  103. 

Cities  of  second  and  one-half  class,  jus- 
tices, salaries  of,  §  103. 

Cities  of  second  and  one-half  class,  jus- 
tices, salaries  are  sole  compensation, 
§§  103,   103y2. 

Cities  of  third  class,  clerk,  appointment, 
confirmation,  term  of  office  and  bond, 
§  1031/0. 

Cities  of  third  class,  clerk,  powers  and 
duties  of,  §  1031/2. 

Cities  of  third  class,  clerk,  salary  of, 
§1031/2. 

Cities  of  third  class,  fees,  report  of  and 
payment  into   treasury,  §  103. 

Cities  of  third  class,  justices,  powers, 
§103. 

Cities  of  third  class,  justices  not  to 
practice  before  another  or  to  have 
law  partner,  §  103. 

Cities  of  third  class,  justices  must  have 
been   admitted   to   practice,  §  103. 

Cities  of  third  class,  justices,  number 
and  election  of,  §  103. 

Cities  of  third  class,  justices,  salaries 
of,  §  103. 

Cities  of  third  class,  justices,  salaries 
are  sole  compensaton,  §§  103,  1031/2. 

Cities  of  fourth  class,  fees,  report  of 
and  payment   into  treasury,  §  103. 

Cities   of  fourth  class,   powers,  §  103. 

Cities  of  fourth  class,  justices,  number 
and  election   of,  §  103. 

Cities  of  fourth  class,  justices,  salaries 
of,  §  103. 

Cities  of  fourth  class,  salaries  are  sole 
compensation,  §  103. 

III.    In   townships. 
Change    in    boundaries    of     township   or 

county,  succession  of  justices,  §  107. 
Election   of,  §  103. 
Eligibility,    admission    to    practice   law, 

§103. 
Eligibility,  general  requirements,  §  159. 
Holding  court  for  another  justice,  effect 

of   proceedings,  §  105. 
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JUSTICES  OF  THE  PEACE.    HI.  In  town- 
ships.    (Continued.) 
Holding    court    for    another,    entries    in 

docket,  §  105. 
Holding    court    for    another,    power    of, 

§  105. 
Jurisdiction    of,  §  106. 
Not   to   have   law   partner,  §  103. 
Not  to  practice  before   another  justice, 

§103. 
Number  of  in,  §  4014. 
Salaries,    how   paid,  §  103. 
Salarj'^  to  be  sole  compensation,  §  103. 
Succession    of     justices,    on     change    of 

boundaries,  §  107. 
Successor,     on     change     of     boundaries, 

§107. 
Successors  of  others,  what  justices  are, 

§§  107,   916,    917. 
To    be    provided    with     suitable     offices, 

§  103. 
Townships  between  250,000  and  400,000, 

composed  of  six  justices,  §  99. 
Townships  between  250,000  and  400,000, 

fees,  accounting  for  and  payment  into 

treasury, §  102a. 
Townships  between  250,000  and  400,000, 

fees,  fines  and  penalties  become  prop- 
erty of  county,  §  102a. 
Townships  between  250,000  and  400,000, 

fees  to  be  paid  in  advance,  §  102a. 
Townships  between  250,000  and  400,000, 

office  hours,  §  99. 
Townships  between  250,000  and  400,000, 

powers  and  duties  of,  §§  100,  101,  102. 
Townships  between  250,000  and  400,000, 

powers  of  justices,  §  99. 
Townships  between  250,000  and  400,000, 

presiding  justice  of,  §  99. 
Townships  between  250,000  and  400,000, 

rooms  for,  duty  of  supervisors,  §  99. 
Townships  between  250,000  and  400,000, 

salary  is  in  lieu  of  fees,  §  102b. 
Townships  between  250,000  and  400,000, 

salary  of  justices,  §  102b. 
Vacancies,    how   filled,  §  111. 
What    justice    may    hold    court    for    an- 
other, §  105. 
Where   held,  §  104. 

JUSTICES  OF   SUPERIOR  COURT.     See 

Judges;      Superior      Court;      Superior 
Judges. 

JUSTICES   OF   SUPREME   COURT.     See 

Supreme  Court  Justices. 

JUSTIFICATION      OF      SURETY.       See 

Surety. 
By  surety  company,  §  10o7a. 

JUVENILE  OFFENDERS. 

Probationary  treatment  of  juvenile  of- 
fenders, §  131. 

Probation   officer,  appointment   of,  §  131. 

Probation  officer,  powers  and  duties  of, 
§  131. 

Probation  officer,  receives  no  compensa- 
tion, §  131.     See  Probation  Officers. 


KNOWLEDGE     OF     THE     COURT. 

Judicial   Notice. 


See 


LABORERS.     See  Liens. 
Liens   of,  §  1183. 
Preferred  claims.     See  Preferred  Claims. 

LAKE. 

Boundary,  as,  §  2077. 

Venue  of  action  for  offense  on  lake  situ- 
ated in  several  counties,  §  393. 

LANDLORD  AND  TENANT. 

Adverse  possession  between,  §  326. 

Assigning  or  subletting,  effect  of,  §  1161. 

Breach  of  covenants  or  conditions  of 
tenant,  other  interested  parties  may 
perform,  §  1161. 

Estoppel  of  tenant  to  deny  title  of  land- 
lord, §  1962. 

Forcible  entry,  §  1159.  See  Forcible 
Entry    and    Unlawful    Detainer. 

Forfeiture   of  lease,  grounds  for,  §  1161. 

Forfeiture  of  lease,  proceedings  for  re- 
lief against,  §  1179. 

Forfeiture  of  lease,  who  may  apply  for 
relief  against,  §  1179. 

Holding  over,  §  1161. 

Holding  over  of  agricultural  lands, 
effect  of,  §  1161. 

Joinder  of  landlord  as  party  defendant, 
where  tenant  in  possession,  §  379'. 

Lease  not  exceeding  a  year,  writing  not 
necessary,  §  1971. 

Lease  of  estate  of  decedent,  §§  1577, 
1579.     See  Estates  of  Decedents,  XI. 

Leases.     See  Leases. 

Leasehold  of  less  than  two  years  not 
subject  to  redemption  after  sale  on 
execution, §  700a. 

Leasehold,  when  subject  to  redemption 
after  sale  on  execution,  §  700a. 

Leasing,  agreement  for  longer  than  a 
year   to   be   in   writing,  §  1973. 

Machinery  leased  for  mine  liable  for  im- 
provements, unless  contract  recorded 
or   notice   posted, §  1192. 

Notice  to  tenant  of  breach  of  covenants, 
and  service  thereof, §§  1161,  1162. 

Notice  to  tenant  that  rent  is  due,  and 
service  thereof,  §§  1161,   1162. 

Presumption  as  to  tenant's  possession, 
§326. 

Receipt  for  payment  of  rent  as  evi- 
dence, §  1963. 

Rents.     See  Rents. 

Subletting  terminates   tenancy,  §  1161. 

Subtenant  may  perform  conditions  and 
covenants,  §  1161. 

Subtenant,  rights  of  landlord  against, 
§  1161. 

Tenanov  at  will  to  be  terminated  by  no- 
tice, §  1161. 
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LANDLORD  AND  TENANT.  (Continued.) 
Tenant    cannot    deny    title    of   landlord, 

§  1962. 
Tenant  holding  over,  rights  of,  §  1161. 
Unlawful  detainer,  who  guilty  of,  §1161. 
Unlawful    detainer,   who    not   guilty   of, 

§1161. 
Unlawful  detainer  by   subtenant,  §  1161. 
Unlawful  detainer,  §  1160.     See  Forcible 

Entry    and    Unlawful    Detainer. 
Ward,  lease  of  estate  of.     See  Guardian 

and  Ward,  VII. 
Waste,     committing,     terminates     lease, 

§1161. 
Waste,    rights    where    tenant     commits, 

§1161. 

LANGUAGE. 

Instrument  in  foreign,  expert  may  tes- 
tify, §  1863. 

LARCENY. 

Petit,  justice  has  jurisdiction  of,  §  115. 

LAW.     See  Code;  Statutes. 

Binding  on  all  tribunals,  §  2103. 

Books  containing,  admissible  in  evi- 
dence, §  1900. 

Books  containing  reports  of  cases  in  an- 
other state  or  county,  presumption  as 
to    correctness,  §  1963,   subd.   36. 

Books  of  decisions  as  evidence  of  un- 
written law  of  another  state  or  coun- 
try, §  1902. 

Conclusions  of,  erroneous,  vacation  of 
judgment,  §  663. 

Conclusions  of.  See  Conclusions  of 
Law;  Findings. 

Constitution   is   the   organic   law,  §  1897. 

Constitution  and  statutes  constitute  the 
written   law,  §  1897. 

Decision  against,  as  ground  of  new 
trial,  §  657. 

Discussions  of,  to  be  addressed  to  court, 
§2102. 

Error  in,  as  ground  of  new  trial,  §  657. 

Foreign,    how    authenticated,  §  1901. 

Foreign  law,  or  law  of  sister  state,  how 
proved,  §§  1901,  1902. 

Foreign.     See  Foreign  Law. 

Instructions.     See  Instructions. 

Issues  of,  §§  588-594.     See  Issues. 

Issues  of,  by  whom  tried,  §  592. 

Issues  of,  to  be  first  disposed  of,  §  592. 

Judgment  for  defendant  on  issue  of, 
reference,    when    ordered,  §  636. 

Judgment  for  plaintiff  on  issue  of,  pro- 
ceedings after,  §  636. 

Oral  evidence  of  foreign   laws,  §  1902. 

Organic    law,    defined,  §  1897. 

Organic  law  is  altogether  written,  §  1897. 

Presumption  that  law  has  been  obeyed, 
§  1963. 

Public  and  private  statutes,  defined, 
§  1898. 

Questions    of,   for   court,  §  2102. 

Questions   of,  what  are,  §  2102. 


LAW.      (Continued.) 

Recitals   in   statutes,   how   far  evidence, 

§  1903. 
Sister    state,    of,    how    proved,  §§  1900- 

1902. 
Statutes,  what  are,  §  1897. 
Statutes.     See   Statutes. 
Unwritten,  defined,  §  1899. 
Unwritten,  of  another  state  or  country, 

how   proven,  §  1902. 
Unwritten,  where   contained,  §  1898. 
Written   law,  defined,  §  1S96. 
Written  or  unwritten,  §  1895. 
Written,  where  contained,  §  1897. 

LAW  BOOK. 

Presumed   correct,  §  1900. 

LEADING  QUESTIONS.     See  Witnesses. 
Defined,  §  2046. 

LEASE.  See  Landlord  and  Tenant; 
Rents. 

Agreement  for  longer  term  than  a  year, 
§  1973. 

Decedent's  estate,  of,  §§  1577,  1579.  See 
Estates  of  Decedents,  XL 

Infant,  of  property  of.  See  Guardian 
and   Ward,  VII. 

Insane  person,  of  property  of.  See  In- 
sane  Persons. 

Term  not  exceeding  a  year,  writing  not 
necessary, §  1971. 

LEASEHOLD. 

Execution,  sale  on,  of  lease  of  less  than 

two  years,  absolute,  §  700a. 
When   subject  to   redemption   after   sale 

on   execution, §  700a. 

LEGACY.     See  Wills,  III. 

Contribution    among  legatees,  §  1564. 

Liability   for   debts,  §  1563. 

Need    not    be    paid    until     court   orders, 

§  1646. 
Order  for  payment  of,  §  1651. 
Partial  distribution  of.     See  Estates  of 

Decedents,  XIV,  1. 
Petition   for,   on   giving  bond,  §  1658. 
Probate    of    will,    legatee    may    petition 

for,  §  1299. 
Specific,   how   far  exempt  from  liabilitv 

for   debts,  §  1563. 

LEGATEES.  See  Estates  of  Decedents, 
XIV.  1;  Legacies;  Wills,  III. 

LEGISLATIVE  ACTS. 

By  municipality,  not  enjoined,  §  526. 

LEGISLATURE. 

Continuance  because  of  attendance  of 
party,  witness,  or  attorney  on  legis- 
lature, §  595. 

Extension  of  time  during  attendance, 
§  1054. 

Impeachment,  §§  36-39.  See  Impeach- 
ment. 

Judicial  notice  of  acts  of,  §  1875. 
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LEGISLATURE.      (Continued.) 

Legislative  acts  of  foreign  country,  how 

proved,  §  1918. 
Legislative     acts    of     sister    state,    how 

proved,  §  1918. 
Legislative     acts     of     this     state,    how 

proved,  §  1918. 
Proceedings    of,    how   proved,  §  1918. 

LEGITIMACY. 

Presumption    of,  §§  1962,   1963. 

LELAND     STANFORD     JUNIOR     UNI 
VEESITY. 

Admission  to  practice  law  on  diploma 
from,  §  280b. 

LETTER  OF  ATTORNEY.     See  Power  of 
Attorney. 

LETTERS. 

If    letter    admitted,    answer    admissible, 

§  1854. 
Presumption    that     letters    mailed    were 

received,  §  1963. 

LETTERS  PATENT.     See  Patent. 

LEVEE  DISTRICTS. 

Disqualification  of  judge  or  justice  in 
actions  in  relation  to,  and  proceedings 
on,  §  170. 

LEVY.     See  Executions. 

LIBEL. 

Answer,  §  461. 

Complaint,  §  460. 

Justification,  §  461. 

Limitation   of  action  for,  §  340. 

Mitigating  circumstances,  evidence  of 
§461. 

Pleading  in   actions   for,  §§  460,   461. 

Undertaking  for  costs  in.  See  post,  Ap- 
pendix,   tit.    "Libel." 

LIBRARY. 

Exempt  from  execution,  §  690. 

LICENSE. 

Attorney's,  §§  277-281. 
Jurisdiction    of   justice's    court    of   suits 
for  collection  of,  §  103. 

LIEN.     See  Mechanics'  Liens. 

Action  to  foreclose,  in  justice's  court, 
summons  may  be  served  out  of  county, 
§848. 

Action  to  foreclose,  on  realty,  where 
brought,  §§  78,  392.  See  Foreclosure 
of  Mortgages. 

Animal,  lien  for  acts  done  to  prevent 
cruelty  to,  right  to,  enforcement  of 
and  distribution   of  proceeds,  §  1208. 

Appeal  lies  from  interlocutory  judgment 
in   action   to   redeem,  §  963. 

Attachment,  ceases  when  judgment 
stayed  on  appeal,  §  671. 

Attachment  of,  §  542a.  See  Attach- 
ments, IV. 


LIEN.      (Continued.) 

Costs,   when   claim   for   wages   disputed, 

§a207. 
Death,  judgment  after,  not  a  lien,  §  669. 
Decedent,    claim,   how   presented,  §  1497. 
Defendant's,      pleading,      in      partition, 

§  758. 
Definition   of,  §  1180. 
Dismissal   in   action   to   enforce,   failure 

to  serve  and  return  summons,  §  581a. 
Health-officer,   lien   for  work   by,   where 

owner  refuses  to  connect  with  sewer, 

§  1191a. 

Interlocutory  judgment  in  action  to  re- 
deem,  time   for   appeal,  §  939. 

Judgment  after  death,  not  to  be  a, 
§§  669,  1504,  1506. 

Judgment,   efi'ect  of  appeal,  §  671. 

Judgment  in  another  county,  when  tran- 
script filed  there,  §  674. 

Judgment,  when  begins  and  when  ex- 
pires, §§  671,   674. 

Justice,  judgment  of,  lien  of,  §  900.  See 
Justices'   Courts,   XX. 

Justice's  court,  action  to  enforce,  in, 
§113. 

Justice's  judgment  a  lien  on  realty 
when,  §  900. 

Mechanic's,  §§  1183-1203.  See  Mechan- 
ics'  Liens. 

Order  of  payment  out  of  estate,  §  1643. 

Partition.     See  Partition. 

Place  of  trial  of  suit  to  foreclose,  §  392. 

Preference  of  lien  against  estate,  ex- 
tent  of,  §  1644. 

Realty,  action  to  enforce  lien  against, 
to  be  brought  in  county  where  land 
is,  §  78; 

Redemption  from,  note  of  record,  to  be 
produced,  §  705. 

Redemption    from,   procedure,  §  705. 

Redemption,  lienor  may  redeem,  §  701. 

Eedemptioner  must  pay  what,  §§  702, 
703. 

Sale  of  decedent's  encumbered  land, 
§§1569,   1570. 

Vessels,   on,  §  813.     See   Shipping. 

Wages,  for,  attachment  or  execution, 
claim   disputed,  §  1206. 

Wages,  for,  attachment  or  execution, 
preference   secured   how,  §  1206. 

Wages,  for,  dispute  of  claim,  costs, 
§§  1206,    1207. 

Wages,  for,  distribution  of  proceeds 
when  entire  claims  cannot  be  paid, 
§  1208. 

Wages,  for,  preferred  on  assignment  for 
creditors,  §  1204. 

Wages,  for,  priority  against  estate  of 
decedent,  §  1205. 

Wages,  notice  of  claim  for,  on  attach- 
ment  or  execution,  §  1206. 

Wages,  notice  of  claim  for,  on  execu- 
tion, §  1206. 

Wages,  preferred  claims.  See  Preferred 
Claims. 
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LIFE. 

Contract  not  to  be  performed  in  prom- 
isor's life   to  be  written,  §  1973. 

LIFE  ESTATE. 

Action    to   terminate,  §  1723. 
Disposition  of,  on  owner's  death,  §  1723. 
Partition.     See  Partition. 
Proceedings   to   obtain   decree   terminat- 
ing, §  1723. 
Setting  off   in   partition,  §  770. 
Waste,  liability  of  tenant  for,  §  732. 

LIMITATION  OF  ACTION. 

Absence  from  state,  liow  affects  runninfj 
of  statute,  §  351. 

Absence,  leaving  state  after  action  ac- 
crues,  effect   of,  §  351. 

Account,  action,  when  accrues,  §  344. 

Account,  mutual,  open  and  current, 
§§337,   344. 

Account,   open  book  account,  §  337. 

Acknowledgment  must  be  in  writing, 
§360. 

Action  already  commenced  not  affected 
by  statute,  §  362. 

Action  barred  before  code  takes  effect, 
§362. 

Action  barred  by  foreign  statute,  §  361. 

Action  barred,  not  affected  by  statute, 
§362. 

Action  can  only  be  commenced  within 
times  prescribed  in  codes,  §  312. 

"Action"  includes  special  proceeding, 
§363. 

Action,    when    commenced,  §  350. 

Actions  commenced  before  code  takes 
effect,  §  362. 

Actions  for  relief  not  specifically  pro- 
vided for,  §  343. 

Actions  other  than  for  recovery  of 
realty,  limitations  generally,  §  335. 

Administration,  time  for,  fixed  by  will, 
continuation   of,  §  1670. 

Administration,  vacancy  in,  statute  does 
not    run,  §  1501. 

Administrators  or  executors,  actions  by 
and  against,  §  353. 

Administrators  or  executors,  action  to 
vacate   sale   by,  §  1573. 

Adverse  possession.  See  Adverse  Pos- 
session. 

Aliens,  effect  of  war,  §  354. 

Answer,  how  pleaded,  §  458. 

Appeal,  time  for  taking,  §  939. 

Appeals,  reversal  on,  time  for  com- 
mencing   new    action,  §  355. 

Assault,   for,  §  340. 

Assessment,  action  to  recover  stock  sold 
for,  §  341. 

Assessment  under  local  improvement, 
contest  of,  §  349. 

Bail  bond,  §  340. 

Bank,  payment  of  forged  or  raised 
check,  §  340. 

Banks,  deposits  in,  §  348. 

Battery,  §  340. 


LIIvnTATION  OF  ACTION.     (Continued.) 

Bond  in  criminal  action,  §  340. 

Book-account,   open,  §  339. 

Building  and  loan  associations,  no  limi- 
tation to  recover  deposits  in,  §  348. 

Burden  of  proving  action  is  barred, 
§  -15S. 

Cases  not  specifically  provided  for,  §  343. 

Check,  payment  of  forged  or  raised, 
§340. 

City,  action  against,  for  damages  by 
mob   or  riot,  §  340. 

Claim  against  estate  allowed,  not  af- 
fected by  statute,  §  1569. 

Claim    and    delivery,  §  338. 

Code,  actions  can  only  be  commenced 
within   times   prescribed  in,  §  312. 

Code,  actions  already  commenced  or 
barred  not  affected  by,  §  362. 

Code,  effect  of,  on  existing  statute,  §  9. 

Code,  time  already  run  at  passage  of, 
deemed  part  of  limitations  prescribed 
by,  §  9. 

Conflict  of  laws  as  to,  §  361. 

Constable,  against,  §§  339,  340. 

Contest  of  assessment  under  local  im- 
provement  act,  §  349. 

Contest  of  probate,  §  1333. 

Content  of  will  after  probate,  §  1327. 

Contract  in  writing  executed  in  state, 
§337. 

Contract  not  founded  upon  instrument 
in  writing,  §  339. 

Contract,  written,  executed  out  of  state, 
§339. 

Contracts  not  in  writing,  §  339. 

Conversion,  §  338. 

Coroner,  against,  §  339: 

Corporation,  action  to  recover  stock  sold 
for  delinquent  assessment,  §  341. 

County,  on  claim  against,  rejected  by 
supervisors,  §  342. 

Criminal  action,  undertaking  given  in, 
§340. 

Current  account,  §  344. 

Damages  for  death,  §  340. 

Damages  for  seizing  or  detaining  prop- 
erty by  tax-collector,  §  341. 

Death,  §  340. 

Death  of  party,  action  by  or  against 
representative,  §§  353,  355. 

Death  of  party,  effect  of,  §§  353,  355. 

Decedent's  estate,  claims  against,  barred, 
not  to  be  allowed,  §  1499. 

Decedent's  estate,  rejected  claim,  ac- 
tion, within  what  time  to  be  brought, 
§  1498. 

Decedent's  estate,  time  in  which  claims 
against,  must  be  presented,  §§  1493, 
1496. 

Decedent's  estate,  vacancy  in  adminis- 
tration not  included  in  limitations, 
§  1501. 

Decedent's  estate,  vacating  sale  of, 
§§  1573,   1574. 

Depositor,  action  for  payment  of  raised 
or    forged    check,  §  340. 
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LIMITATION  OF  ACTION.     (Continued.) 

Deposits  in  bank  or  trust  company, 
§348. 

Detinue,  §  338. 

Directors,  for  penalty  or  forfeiture, 
against,  §  359. 

Disabilities,  absence  from   state,  §  351. 

Disabilities  affecting  operation  of  stat- 
ute, §§  328,  352,  354,  1272,  1574,  1805, 
1806. 

Disabilities,  effect  of  two  or  more,  §  358. 

Disabilities,  injunction  staying  action, 
effect   of,  §  356. 

Disabilities,  statutory  prohibition  of 
action,  effect   of,  §  356. 

Disabilities,  vacancy  in  administration, 
§  1501. 

Disability  must  exist  when  action  ac- 
crues, §  357. 

Entry  on  land,  within  what  time  must 
be    made,  §  320. 

Escape,  §§  339,   340. 

Escheated  estates,  disabilities  suspend- 
ing time  in  which  to  claim,  §  1272. 

Escheated  estate,  time  to  make  claim 
to,    effect    of    disabilities,  §  1272. 

Escheated  estates,  time  within  which 
claim  may  be  made  to,  §  1272. 

Estate  of  decedent,  statute  does  not 
affect   allowed   claim,  §  1499. 

Estate  of  decedent,  statute  does  not  run 
pending   settlement   of,  §  1569. 

Estates  of  decedents,  statute  of  limita- 
tions does  not  run  pending  vacancy 
in   administration,  §  1501. 

Estate  of  decedent,  time  to  bring  ac- 
tion against,  for  specific  performance, 
§  1602. 

Execution  from  justice's  court,  time  to 
issue,  §  901. 

Execution,  non-payment  of  money  col- 
lected  on,  §  339. 

Execution   on  barred  judgments,  §  685. 

Execution,   time    to   issue,  §§  681,   685. 

Executor,  sales  by,  limitation  of  actions 
to  set  aside,  §§  1573,  1574. 

Existing  causes  of  action  not  affected 
by,  §  362. 

Extension   of  time,  in  general,  §  1054, 

False    imprisonment,  §  340. 

Five  year  limitations,  §§  336,  347. 

Four    year    limitations,  §§  337,    343. 

Foreign  statute  of,  bar,  of,  §  361. 

Forfeiture,  for,  §§  338,  340,  359. 

Fraud,  §  338. 

Fraud,  statute,  when  begins  to  run, 
§§  338,  1573. 

Grantee  of  state,  action  by,  §  316. 

Grant,  void,  by  state,  action  to  recover 
property, §  317. 

Guardian's  bond,  on,  §§  1805,  1806. 

Guardian's  sale,  order  for,  §  1790. 

Guardian's  sale,  recovery  of  property 
sold, §  1806. 

Hospital  dues,  actions  by  state  for, 
§  345. 

Imprisonment,   effect   on,  §§  328,   352. 


LIMITATION  OP  ACTION.     (Continued.) 
Infant,  effect  of  statute  on,  §§  328,  352, 

1272,    1574. 
Infants,  limitation  of  action  to  contest 

probate    of   will,  §  1333. 
Infants,  limitation  of  actions  to  recover 

escheated   estates,  §  1272. 
In  general,  §  312. 

Injunction  staying  commencement  of  ac- 
tion,  effect  of,  §  356. 
Insane  persons,  limitation  of  actions  to 

contest  probate  of  will,  §  1333. 
Insane  persons,  limitation  of  actions  to 

recover    escheated   estates,  §  1272. 
Insanity,    effect    of    statute,  §§  328,    352, 

1574. 
Judgment  barred  by,  execution  on,  §  685. 
Judgment  of  Federal  court,  §  336. 
Judgments,  §  336. 
Landlord    and    tenant,    relation    of,    as 

affecting,  §  326. 
Leaving    state     after     action      accrues, 

§  351. 
Liability  created  by  statute,  §  338. 
Libel,    for,  §  340. 
Liens   on    vessels,  §  813. 
Loan   society,  against,  §  348. 
Local    improvement   act,    contest    of   as- 
sessment under,  §  349. 
Lunatic,  concerning,  §§  328,  352,  1272. 
Married    women,    effect    of    statute    on, 

§352. 
Mechanic's     lien,    time    of     continuance, 

§  1190. 
Mesne  profits  of  realty,  §  336. 
Mistake,  §  338. 
Mistake,   statute,   when     begins    to   run, 

§338. 
Mob   or   riot,   for,   against   municipalitj', 

§340. 
Mortgage,   action  to   redeem,  §  346. 
Mortgage,  where  several  mortgages,  and 

some  not  entitled  to  redeem,  §  347. 
Municipality,  contest  of  assessment  by, 

under   local   improvement  act,  §  349. 
Mutual   account,  on,  §  344. 
Negligence,    damages    for    death    caused 

by,  §  340. 
Negligence,  injury  because  of,  §  340. 
New  promise  must  be  in  writing,  §  360. 
Obligations  in  writing,  §§  337,  339. 
Obligations  not  in  writing,  §  339. 
No    provision    for,    running   in    case    of, 

§343. 
Nuncupative  will,  probate  of,  §  1344. 
Officer,  against,  §§  339,  341. 
Officer,  for  escape,  against,  §§  339,  340. 
Officer,  for  money  collected  upon  execu- 
tion,  against,  §  339. 
Officer,     for     seizing     goods     for    taxes, 

against,  §  341. 
Officer,    in    relation    to    property    seized, 

§341. 
Officer  de  facto,  against,  §  341. 
One    year    limitations,  §  340. 
Other  states,  limitation  laws  of,  §  361. 
Open   account,  §  344. 
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LIMITATION  OF  ACTION.     (Continued.) 
Patent   to    land,  §§  316,   317. 
Patentee   of   state,  by,  §§  316,   317. 
Patentee    of     state,    by,    void     patent, 

§317. 
Penalty,  §§  S3S,  340,  359. 
People.     See  post,   State,  this  title. 
People,    action    by    state    or    on    behalf 

of, §  345. 
Personal   actions,   limitations   in,   gener- 
ally, §  335. 
Personal   property,   action   for   detaining 

or    injuring,  §  338. 
Personal   property,   tax-collector   seizing, 

§341. 
Pleading  the  statute,  how  done,  §  458. 
Prisoner,    concerning,  §§  328,    352. 
Probate    of   nuncupative   will,  §  1344. 
Profits,  mesne,  of  real  property,  §  336. 
Prohibition  of  action,  effect  of,  §  356. 
Qui  tarn  action,  §  340. 
Real    property,    action     by    grantee     of 

state,  §§316,  317. 
Real    property,    action    by    state,  §§  315, 

317. 
Real  property,  action  by  state  to  recover 

void  grant,  §  317. 
Real    property,   action   to   redeem    mort- 
gage, §§  346,  347. 
Real    property,    actions    other    than    tor 
recovery     of,     limitations      generally, 
§335. 
Real  property,  disabilities  excluded  from 

time   to   commence    actions,  §  328. 
Real  property,  disabilities  not  to  exceed 

twenty  years,  §  328. 
Real    property,    disabilities    suspending 

operation  of,  §  328. 
Real   property,   disabilities,   time   to   sue 

after  ceasing  of,  §  328. 
Real  property,  entry  on,  action  must  be 
brought    within    one    year    thereafter, 
§320. 
Real  property,  entry  on,  must  be  made 

within   five  years,  §  320. 
Real  property,  mesne  profits  of,  §  336. 
Real  property,  occupation  deemed  under 

legal   title   unless   adverse,  §  321. 
Real  property,  occupation  under  written 
instrument     or    judgment,    when    ad- 
verse, §§  322,  323. 
Real   property,   payment  of  taxes,  §  325. 
Real  property,  people,  actions  by,  in  re- 
spect to,  §  315. 
Real  property,  possession  not  under  in- 
strument extends  how  far,  §  324. 
Real      property,      possession      of      part, 
whether    possession    of     whole,  §§  322, 
323,  324. 
Real    property,    possession,    presumption 

as   to,  §  321. 
Real   property,   right    of   possession   not 

affected  by  descent  cast,  §  327. 
Real  property,  seisin,  necessary  to  main- 
tain  or  defend  action,  §§  318,  319, 
Real  property,  seisin,  rents,  §  319. 


LIMITATION  OF  ACTION.     (Continued.) 
Real  property,  seisin,  within  five  years, 

§§318,   319. 
Real  property,  trespass  on,  §  338. 
Real  property,  what  constitutes  adverse 
possession    under    claim    of    title    not 
written,  §  325. 
Real  property,  what  constitutes  adverse 
possession    under    written    instrument 
or  judgment,  §  323. 
Redemption,  for,  §  346. 
Redemption   where   several    mortgagors, 

some  not  entitled  to  redeem,  §  347. 
Relief  not  otherwise  provided  for,  §  343. 
Rents,   what   seisin   necessary   in   action 

or  defense   arising  out   of,  §  319. 
Replevin,  in,  §  338. 
Retroactive,  statute   is  not,  §  362. 
Reversal  of  judgment,  effect  of,  §  355. 
Reversal,  on  appeal,  time  for  new  action, 

§355. 
Revival   of  debt,  §  360. 
Riot,  §  340. 

Savings  bank,   deposits  in,  §  348. 
Seduction,  §  340. 

Seisin,  within  five  years  to  recover  pos- 
session of  real  property, §§  318,  319. 
Sheriff,    against,  §§  339,    340,   341. 
Sister  state,  limitation  laws  of,  §  361. 
Six  months'  limitations,  §§  341,  342. 
Slander,  §  340. 

Special   proceeding  included   under   "ac- 
tion," §  363. 
State,   action   against,   to   quiet   title   to 
lands     sold     by.     See    Appendix,    tit. 
"State." 
State,  actions  for  hospital  dues,  §  345. 
State,  actions  generally,  §  345. 
State,  actions  in  name  of,  or  for  benefit 

of,  §  345. 
State,  by,  for  penalty  or  forfeiture,  §  340. 
State,  by,  respecting  real  property,  §  315. 
State,  by,  respecting  real  property,  void 

patent,  §  317. 
State,  grantee  of,  action  by,  §  316. 
State,    on    contract     executed     out    of, 

§  339. 
State,    on     contract     executed     within, 

§337. 
Statute,   action   on,  §  340. 
Statute,  liability  created  by,  §  338. 
Statutory  penalty  or  forfeiture,  §  340. 
Stock    sold    for    delinquent    assessment, 

§341. 
Stockholders   for   penalty   or   forfeiture, 

against,  §  359. 
Stockholders,    action    to    enforce    liabil- 
ity, §  359. 
Summons,  for  issue  and  return  of,  §  581. 
Tax-collector,  for  seizing  goods,  §  341. 
Three  year  limitations,  §§  338,  345. 
Thirty   day  limitations,  §  349. 
Time  within  which  an  act  is  to  be  done 

may  be  extended,  §  1054. 
Title   insurance   policy,   action   on   when 
accrues,  §  339. 
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LIMITATION  OF  ACTION.     (Continued.) 
Title   insurance   policy,   action   on   when 

barred,  §  339. 
Trespass   on   land,   for,  §  338. 
Trespass  to   personality,   for,  §  338. 
Trover,   for,  §  338. 
Trust  company,  deposits  in,  §  348. 
Trusts,  implied,  §  1972. 
Two  year  limitations,  §  339. 
Undertaking     in     criminal     action,     on, 

§340. 
Unwritten    obligation,    on,  §  339. 
Use  and  occupation,  §  336. 
Vacancy  in  administration,  statute  does 

not  run  pending,  §  1501. 
War,   effect   of,   on   running   of   statute, 

§354. 
What  law  governs,  §  362. 
When   action   is   commenced,  §  350. 
Where  not  otherwise  specified,  §  343. 
Will  and  probate  contests,  §§  1327,  1333. 
Will,     nuncupative     will,     probate     of, 

§  1344. 
Writing  executed  in  this  state,  §  337. 
Writing  executed  out  of  state,  §  339. 
Written   obligation    or   liability,  §  337. 

LIS  PENDENS. 

Filing  of,  §  409. 

Filing  of   in   condemnation   proceedings, 

§1243. 
Filing   of,  in   suit   to   quiet  title,  §§  749, 

751. 
Notice  from,  §  409. 
Partition,  in,  §  755. 
Plaintiff  in  partition  to  record  notice  of, 

§755. 

LITERARY  CORPORATION, 

Change  of  name  by,  right  of  and  pro- 
cedure, §  1276. 

LOAN  SOCIETY. 

Limitation   of  actions   against,  §  348. 

LOCAL  IMPROVEMENT  ACT. 

Limitation  of  action  to  contest  assess- 
ment, §  349. 

LOS  ANGELES  CITY. 

Justice's  clerk  in.     See  Justices'  Courts. 
Justice's  court  in.     See  Justices'  Courts. 
Justices  of  the  peace  in.     See  Justices' 
Courts. 

LOS  ANGELES  COUNTY. 

Acts  increasing  number  of  superior 
judges      in.        See       Appendix,       tit. 

•    "Courts." 

Additional  judges,  appointment,  term  of 
office,    and    election,  §  67a. 

Additional  judges,  creation  of  three 
for,  §  67a. 

Additional   judges,   salaries,  §  67a. 

.Judgment,  order,  etc.,  of  any  session  of 
court  as  effective  as  if  all  judges  pre- 
sided, §  67a. 

Presiding  judge,  election,  duties,  and 
removal   of,  §  67a. 


LOS  ANGELES  COUNTY.      (Continued.) 

Sessions  of  superior  court  of,  §  67a. 

Superior  court,  any  one  or  more  of 
judges  may  hold  court,  §  67a. 

Superior  court,  judgments  and  orders  of 
any  session  as  effective  as  if  all 
judges   presided,  §  67a. 

Superior  court,  number  of  judges  of, 
§  67a. 

Superior  court,  number  of  sessions  of, 
§67a. 

Superior  court,  presiding  judge,  selec- 
tion and  removal  of,  §  67a. 

Superior  court,  six  additional  judges, 
appointment,  terms  of  office  and  sal- 
aries, §  67a. 

Superior  judges,  number  of,  §§  66,  67a. 
See  Appendix,  tit.  "Courts." 

LOST  DOCUMENTS. 

Admissibility  of  abstracts  of  title  where 
records  lost  or  destroyed, §  1855a, 

Burnt  records  or  documents,  evidence 
of,  §  1855, 

Burnt  records  and  documents.  See 
Burnt  or  Destroyed  Records  or  Docu- 
ments. 

Claim  on  lost  instrument,  how  presented 
against  estate,  §  1497. 

Papers,  how  supplied,  §  1045. 

Summons,  issuance  of  alias,  §  408. 

Vouchers,  proof  of  payment,  §  1631. 

Wills,  probate  of.     See  Wills,  XI, 

Writing,  how  proved,  §§  1855,   1937. 

Writings,  evidence  as  to,  §  1937. 

LOT, 

Mechanic's  lien  on,  §  1191. 

LOW-WATER  MARK. 

Boundary,  §  2077. 

LUNATIC.     See  Insane  Persons. 


M 

MAGISTRATE, 

Contempt  by,  §  1209. 

Courts  open  any  day  to  exercise  power 
of,  in  criminal  action,  §  134. 

MAIL. 

Notice    of    hearing    in    justice's    court, 

service  by,  §  850. 
Service  by.     See  Service. 

MAIL-CARRIER. 

Exempt  from  jury  duty,  §  200. 

MAINTENANCE, 

Of     children,     sole     trader     liable     for, 

§  1820, 
Of  ward,  §§  1757,1770,1779, 

MAJORITY, 

Appraisers,    majority   may    act,  §§  1444, 

1477, 
Arbitrators,  may  act,  §  1053. 
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MAJORITY.      (Continued.) 

Executors,     majority,     acts     of,     valid, 

§  1355. 
Joint  authority,  majority  may  act,  §  15. 
Service  of  mandamus  upon  majority  of 
board, §  1096. 

MALICIOUS  MISCHIEF. 

Justice's  court  has  jurisdiction  over, 
§115. 

MALICIOUS   PROSECUTION. 

Joinder  of  actions,  §  427. 

MANDAMUS. 

Adverse  partv  may  answer  under  oath, 
how,  §  1089^ 

Alternative,  must  first  issue,  if  no  no- 
tice, §  10S8. 

Alternative  or  peremptory,  may  be, 
§  10S7. 

Alternative,  requisites  of,  and  what  to 
state,  §  1087. 

Answer,  demurrer  to,  §  1091. 

Answer,  how  may  be  countervailed  by 
proof,  §  1091. 

Answer,  proceedings  if  none  made, 
§  1094. 

Answer,  proceedings  if  raises  only  im- 
material issue,  §  1094. 

Answer,  proceedings  if  raises  only  ques- 
tion  of  law,  §  1094. 

Answer  to  petition,  §  1089. 

Answer  under  oath  may  be  made  as  in 
civil  cases,  §  1089. 

Appeals,  code  sections  relating  to,  apply 
to,  §  1110. 

Application,  party  beneficially  inter- 
ested to  make,  §  1086. 

Argument,  time  of  hearing,  §§  1090,  1093, 
i094. 

Chambers,  supreme  court  justice  not  to 
grant  at,  §  165. 

Code  sections  which  apply  to,  §§  1109, 
1110. 

Costs,  §  1095. 

Costs  and  damages,  execution  may  issue 
for,  §  1095. 

Courts,  what   may  issue,  §  1085. 

Damages,  §§  1090,  1095. 

Damages  and  costs,  execution  may  issue, 
§  1095. 

Damages  and  costs,  recovery  of  where 
judgment  for  applicant,  §  1095. 

Damages  and  costs  where  state,  county 
or  city  officer  a  party,  §  1095. 

Default,  writ  not  granted  by,  §  1088. 

Defined,  §  1084. 

Demurrer  to  answer,  §  1091. 

Disobedience  to,  punishment  for,  §  1097. 

Evidence,  contervailing  answer  by, 
§  1091. 

Execution  may  issue  for  costs  and  dam- 
ages, §  1095. 

Fines  for  disobedience  of  writ,  §  1097. 

Hearing  may  be  at  any  time,  §  1108. 

Hearing  to  be  had,  whether  appearance 
or  not,  §  1088. 


MANDAMUS.     (Continued.) 

Hearing,    where    answer    raises    immate- 
rial issues,  §  1094. 
Hearing,   where   answer  raises  issues  of 

law,  §  1094. 
Hearing,  where  no  answer  made,  §  1094. 
Imprisonment   for  disobedience   of  writ, 

§  1097. 
In  what  cases  may  issue,  §§  1085, 1086. 
Issues  on  verified  petition,  §  1086. 
Judgment    for    applicant,    relief    given, 

§  1095. 
Jury,  order  for,  to  state  question,  §  1090. 
Jury,    order    may    direct    assessment    of 

damages  by,  §  1090. 
Jury,  trial  by,  order  to  designate  county 

in  which  to  be  had,  §  1090. 
Jury  trial,  when  may  be  had,  §  1090. 
Justice's  court  cannot  issue,  §  1085. 
May  be  issued  at  any  time,  §  1108. 
New    trial,    motion    for,    where    made, 

§  1092. 
New  trials,  code  sections  relating  to,  ap- 
ply, §  1110. 
Notice,  alternative  writ  to  first  issue,  if 

no  notice,  §  1088. 
Notice,  necessary  to  issuance  of  peremp- 
tory writ,  §  1088. 
Notice  of  application,  time  of,  §  1088. 
Notice,  peremptory  writ  may  first  issue 

if  notice   given,  §  1088. 
Party    beneficially    interested    to    make 

application,  §  1086. 
Penalty  for  disobeying,  §  1097. 
Peremptory,    may    first    issue    if    notice 

given, §  1088. 
Peremptory     or     alternative,     writ     is, 

§§  1087,1088. 
Peremptory,   requisites   of,  and  what  to 

state,  §  1087. 
Peremptory,  to  be  issued  without  delay 

on  judgment  for  applicant,  §  1095. 
Peremptory,    to    issue    where    judgment 

given   for  applicant,  §  1095. 
Peremptory,   will    not    first   issue,   if   no 

notice,  §  1088. 
Petition,  copy  of,  to  be  served  with  writ 

or  application,  §  1088. 
Petition,  verified,  issues  on,  §  1086, 
Police  court  cannot  issue,  §  1085. 
Postponement  in,  §  1090. 
Reference  in, §  1095. 

Remedy,  want  of  plain,  speedy,  and  ad- 
equate, necessary, §  1086. 
Return  and  hearing  may  be  at  any  time, 

§  1108. 
Return    of,    answer    of    adverse    party, 

§  1089. 
Service  of  writ,  manner  of,  §  1096. 
Service   upon    majority   of   board,   effect 

of,  §  1096. 
Superior  coart  or  judge  may  issue,  §§  76, 

1085. 
Supreme  court  justice  may  not  grant,  at 

chambers,  §  l6o. 
Supreme  court  may  issue,  §§  51, 1085. 
To  whom  will  issue,  §  1085. 
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MANDAMUS.     (Contiuued.) 

Transmission  of  verdict  to  court  where 
motion  pending,  §  1093. 

Trial,  §§  1090-1095. 

Trial  by,  transmission  of  verdict  to  court 
vrhere  motion  pending,  §  1093. 

Verdict,  certified  copy,  to  be  trans- 
mitted to  court,  §  log's. 

Verdict,  time  of  transmission  of,  to 
court,  §  1093. 

What  courts  may  issue,  §§  51,  1085. 

When  may  issue,  §§  1085,  1086. 

MAP. 

Construction  of  description  referring  to 

map,  rule  for,  §  2077. 
Boundaries,  §  2077. 
Evidence,  as,  §  1936. 

MARINERS.     See  Shipping. 

MARITIME  LAW.     See  Shipping. 

MARK. 

Included    in    signature    or    subscription, 

§17. 
Signature   by,   to  be  witnessed   by   two 

persons,  §  17. 

MARRIAGE.     See  Divorce;  Husband  and 

Wife;   Married  Woman. 
Administratrix,   marriage    of,    effect    of, 

§  1370. 
Affinity,  meaning  of,  §  17. 
Agreement  of,  statute  of  frauds,  §  1973. 
Agreement  upon  consideration  of,  §  1973. 
Breach     of     promise,     private     sittings, 

§  125. 
Declarations    of    decedent    relating    to, 

§  1870. 
Executrix,  of,  does  not  affect  her  rights, 

§  1352. 
Executrix,   married  woman   may  act   as, 

§  1352. 
Guardian's,     does     not     end     authority, 

§  1751. 
Guardianship,   effect   on   of   marriage   of 

ward,  §§1753,  1760,  1802. 
Limitation     of     actions,     effect    of,     on, 

§  352. 
No    defense    in    action   of    unlawful   de- 
tainer, §  1164. 
Presumption      of,      from      cohabitation, 

§  1963. 
Ward's,  effect  of,  §§  1753,  1802. 

MARRIED   WOMAN.     See   Husband   and 

Wife;   Marriage. 
Actions   by    or   against,    husband,   when 

to  be  joined, §  370. 
Administratrix,    marriage    of,    effect    of, 

§  1370. 
Administratrix,  may  act  as,  §  1370, 
Executrix,  may  act  as,  §  1352. 
Executrix,   marriage   of   does   not   affect 

rights,  §  1352. 
Forcible      entry      proceedings      against, 

coverture  no  defense, §  1164. 


MARRIED  WOMAN.      (Continued.) 

Forcible  entry  proceedings  against,  exe- 
cution, enforcement  of,  §  1164. 

Injunction  by,  undertaking  not  neces- 
sary, §  529. 

Limitation   of  actions  in  cases  of,  §  352. 

May  defend  action  against  herself  and 
husband,  §  371. 

May  sue  or  be  sued  alone  when,  §  370. 

Parties,  as,  joinder  of  husband,  §  370. 

Sole  trader,  §§  1811-1821.  See  Sole 
Trader. 

Unlawful  detainer,  coverture  no  de- 
fense, §  1164. 

Unlawful  detainer,  execution,  enforce- 
ment of,  §  1164. 

Wife  as  party,  husband,  when  to  be 
joined,  §  370. 

Witness  against  husband,  as,  §  1881. 

MASCULINE. 

Includes  feminine,  etc.,  §  17. 

MASTER  AND  SERVANT. 

Attorney's  fee,  allowing,  as  costs  in  ac- 
tion for  wages,  §  924. 

Claims  for  wages  preferred  on  assign- 
ment, §  1204. 

Death  of  employer,  wages  a  preferred 
claim,  §  1205. 

Preferred  claim  of  emploj^ee,  apportion- 
ment of  proceeds  where  all  cannot  be 
paid,  §  1208. 

Preferred  claims.     See  Preferred  Claims. 

Relationship  of,  disqualifies  juror,  §  602. 

Relationship  of,  disqualifies  referee, 
§641. 

MATERIAL  ALLEGATIONS.     See  Plead- 
ing. 
Only      material      allegations      need      be 
proved,  §  1867. 

MATERIALMEN.     See  Mechanics'  Liens. 

MATERIAL  OBJECTS. 

Evidence,  §§  1827,1954. 
Jury   may   be   taken   to   view   the  prem- 
ises, §  610. 

MAYOR. 

Judge  or  justice,  not  to  act  as,  in  cities 
over  ten  thousand.  See  Appendix, 
tit.  "Courts." 

McENERNEY    ACT.     See    Burnt    or    De- 
stroyed  Eecords  or  Documents. 

MECHANICS'  LIENS. 

Abandonment   or   failure    of   contractor, 

§  1200. 
Action      on,     amount     recoverable    .on, 

§1193. 
Action    on,    appeal    in,    code    provisions 

governing,  §  1199. 
Action  on,  attorney's  fee  in,  §  1195. 
Actions,    personal,    attachment    may    be 

taken  out,  §  1197. 
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MECHANICS'  LIENS.      (Continued.) 

Actions,  personal,  judgment  does  not 
affect  lien,  §  1197. 

Actions,  personal,  may  be  brought  for 
debt,  §  1197. 

Actions,  personal,  money  collected  on 
to  be  credited  on  lien,  §  1197. 

Actions  on,  rules  of  practice  governing, 
§1198. 

Actions,  any  number  of  persons  claim- 
ing liens  may  join,  §  1195. 

Actions,  consolidation  of,  §  1195. 

Actions,  costs,  money  paid  for  verify- 
ing and  recording  claims,  §  1195. 

Action,  dismissal  for  want  of  prosecu- 
tion, §  1190. 

Action,  dismissal  of  or  judgment  that 
no  lien  exists,  effect  of,  §  1190. 

Actions,  judgment  may  be  docketed 
for  deficiency  of  proceeds  of  sale  un- 
der foreclosure,  §  1194. 

Actions,  personal,  attachment  in,  affi- 
davit need  not  state  demand  not  se- 
cured, §  1197. 

Action,  time  within  which  to  be  brought, 
§  1190. 

Agent  of .  owner,  who  is  within  me- 
chanic's lien  law,  §  1183. 

All  persons  performing  labor  or  furnish.- 
ing  materials  are  entitled  to,  §  1183. 

Alteration  of  work  or  modification  of 
contract  does  not  release  sureties, 
§  1183. 

Amount  of,  not  limited  by  contract 
price,  §  1183. 

Amount  of,  not  to  exceed  reasonable 
value  of  labor  done  or  material  fur- 
nished or  price  agreed,  §  1183. 

Amount,  purpose  of  statute  is  to  limit 
owner's  liability  to  contract  price, 
when,  §  1183. 

Amount,  recovery  restricted  to  amount 
due  from  owner,  when,  §  1183. 

Attachment,  materials  not  subject  to, 
§  1196. 

Bond,  amount  and   conditions  of,  §  1183. 

Bond,  owner  may  require  of  contractor, 
§  1183. 

Bond,  to  whose  benefit  inures,  §  1183. 

Bond,  sureties  not  released  by  altera- 
tions or  modifications,  §  1183. 

Bond,  sureties  not  released  by  what  acts 
of  owner,  §  1193. 

Cessation  from  labor,  effect  of,  §  1187. 

Cessation  from  labor,  notice  of,  filing  of, 
§  1187. 

Claim  against  several  pieces,  designat- 
ing  amount    due    from    each,  §  1188. 

Claim  of,  contents  of,  §  1187. 

Claim  of,  false  notice  of,  forfeiture  of 
lien  for,  §  1202. 

Claim  of,  fees  for  recording, §  1189. 

Claim  of,  including  work  or  materials 
not  furnished  or  performed,  effect  of, 
§  1202. 

■Claim  of,  mistakes  or  errors  in,  effect 
of,  §§1203, 1203a. 


IVLECHANICS'  LIENS.      (Continued.) 

Claim  of  lien,  place   of  filing,  §  1187. 

Claim  of  lien,  time  to  file,  §  1187. 

Claim  of  lien,  time  to  file,  where  work 
subject  to  approval  by  public  ofiicer, 
§  1191. 

Claim  of  lien,  verification   of,  §  1187. 

Claim  of,  to  be  recorded,  §  11 S9. 

Claims,  record  of,  index  of,  §  1189. 

Completion  of  building,  notice  of,  con- 
tents of,  §  1187. 

Completion  of  building,  notice  of,  es- 
toppel from  failure  to  file,  §  1187. 

Completion  of  building,  notice  of  may 
be  filed,  §  1187. 

Completion  of  building,  notice  of,  time 
to  file,  §  1187. 

Completion  of  building,  notice  of,  veri- 
fication of,  §  1187. 

Completion  of  building,  trivial  imper- 
fection, effect  of,  §  1187. 

Completion  of  building,  what  consti- 
tutes, §  1187. 

Conspiracy  between  owner  and  contrac- 
tor as  to  price,  effect  of,  §  1202. 

Construction  of  act  is  to  be  liberal, 
§  1183,  note. 

Construction  of  act,  policy  and  purpose 
of  legislature,  §  1183,  note. 

Contract,  change  or  modification  of,  do 
not  release  sureties,  §  1183. 

Contract,  filing  of  is  equivalent  to  act- 
ual notice,  §  1183. 

Contract,  labor  or  materials  not  covered 
by,  §  1183. 

Contract  price,  conspiracy  between 
owner  and  contractor,  effect  of,  §  1202. 

Contract    price,   lien    extends   to    entire. 

Contract  price,  not  to  exceed,  §  1183. 
when,  §  1183. 

Contractor,  deduction  from  payments 
due  to  on  recovery  by  lien  claimants 
against  owner,  §  1193. 

Contractor  failing  to  perform  contract, 
provision  of  code  as  to,  repealed, 
§  1200. 

Contractor,  judgment  rendered  against 
for  deficiency,  when,  §  1183. 

Contractor,  limit  of  amount  of  recovery 
by,  §  1193. 

Contractor,  owner  may  require  bond  of, 
§1183. 

Contractor,  recovery  from  by  owner 
where  payments  to  lien  claimants  ex- 
ceed amount  due  to,  §1193. 

Contractor  to  defend  actions  on  liens 
filed  against  owner,  §  1193. 

Contractor,  withholding  payments  where 
liens  filed  against  owner,  §  1193. 

Direct,  liens  are,  §  1183. 

Duration  of,  §  1190. 

Effect  of,  priority,  §§  1186,  1191,  1194. 

Execution,  materials  not  subject  to, 
§1196. 

Failure  or  abamloument  by  contractor, 
effect  of,  §  1200. 
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JCECHANICS'  LTENS.      (Continued.) 

Filing  of.  See  ante,  Claim  of,  this  sub- 
ject. 

For  what  work  may  be  had,  §§  1183, 
1183a,  1191, 1191a. 

Foreclosure,  deficiency  of  proceeds,  judg- 
ment may  be  docketed  for,  §  1194. 

Health-officer,  work  ordered  by,  where 
owner  refuses  to  connect  with  sewer, 
lien  for,  §  1191a. 

Improvements  on  lots  at  request  of 
owner,  lien  for,  §  1191. 

Improvements  on  lots  at  request  of 
owner,  time  to  file  lien  where  subject 
to  approval  by  public  officer,  §  1191. 

Judgment,  amount  recoverable  in  action 

on, §  1193. 
Judgment  limited  to   amount  remaining 

due  to  contractor,  when,  §  1183. 
Judgment    rendered    against    contractor 

for   deficiency,  when,  §  1183. 
Land   subject  to   lien,   extent   of,  §  1185. 
Land  subject  to  lien  where  owner  owns 

less  than  fee,  §  1185. 
Liens   of  others   not   to  be   impaired  by 

contractor  or  owner,  §  1201. 

Materials  not  subject  to  attachment  or 
execution,  §  1196. 

Mines,  agent  of  owner,  who  is  under  me- 
chanic's lien  law,  §  1183. 

Mines,  persons  performing  labor  or  fur- 
nishing  materials   have   lien,  §  11S3. 

New  trial,  code  provisions  governing, 
§  1199. 

Notice  of  completion  of  building,  filing 
of,  place  of  and  fee  for,  §  1187. 

Notice  of  completion  of  building  on  ces- 
sation of  labor,  §  1187. 

Notice  of  contract,  filing  of  contract  in 
recorder's  office  is  equivalent  to, 
§  1183. 

Notice  of  labor  performed  or  materials 
furnished,  form  of,  §  1184. 

Notice  of  labor  performed  or  materials 
furnished,  form,  defect  in,  effect  of, 
§  1184. 

Notice  of  labor  performed  or  materials 
furnished,  how  given,  §  1184. 

Notice  of  labor  performed  or  materials 
furnished  may  "be  given  owner,  §  1184. 

Notice  of  labor  performed  or  materials 
furnished,  owner  may  demand,  §  11S4. 

Notice  of  labor  performed  or  materials 
furnished,  refusal  to  give  owner,  effect 
of,  §  1184. 

Notice  of  labor  performed  or  materials 
furnished,  withholding  payment  in 
case  of, §  1184. 

Notice  of  want  of  responsibility,  con- 
tents of,  §  1192. 

Notice  of  want  of  responsibility,  effect 
of  failure  to  post  and  file,  §  1192. 

Notice  of  want  of  responsibility  may  be 
posted, §  1192. 

Notice  of  want  of  responsibility,  verifi- 
cation and  filing  of,  §  1192. 


MECHANICS'  LIENS.     (Continued.) 

Not  to  extend  to  labor  or  materials  not 
within  original  contract  or  modifica- 
tion of  which  claimant  had  notice, 
§  1183. 

Notice  to  withhold  by  teamster  or  per- 
sons supplying  power,  §  1183a. 

Order  of,  priority  of,  §  1194. 

Parties,  any  number  of  lien-holders  may 
join  in  action,  §  1195. 

Payments  before  due  not  to  affect  liens, 
§  1184. 

Persons  supplying  power  entitled  to 
lien,  §  1183a. 

Power  companies,  provision  giving  lien 
to  repealed, §  1183a. 

Payment,  liens  to  be  paid  in  money 
without  diminution  or  offset,  §  1184. 

Practice,  rules  of,  §  1198. 

Preference  of, §  1186. 

Prevention  of  performance  by  owner, 
what  acts  do  not  amount  to,  §  1193. 

Priority  over  other  liens  and  encum- 
brances, §  1186. 

Property  of  mechanic,  exemption  of, 
§690. 

Public  building,  on.     See  Public  Works. 

Purpose  of  statute  is  to  limit  owner's 
liability  to  contract  price  when, 
§  1183. 

Eecording  of  claims  of,  §  1189. 

Eecording  of,  fees  for,  §  1189. 

Right  to,  agreement  between  contractor 
and  owner  cannot  affect  without  writ- 
ten consent,  §  1201. 

Rules   of  practice  governing,  §  1198. 

Several  properties,  on,  amount  due  from 
each  to  be  designated,  §  1188. 

Several  properties,  on,  extent  of,  §  1188. 

Sewer,  lien  for  work  done  by  health- 
officer  in  connecting  with,  on  refusal 
of  owner  to  connect,  §  1191a. 

Structures  upon  which  may  be  filed, 
§1183. 

Time  of  continuance  of  lien,  generally, 
§  1190. 

Time  of  continuance  of  lien  where  credit 
given,  §  1190. 

Waiver  of  claims,  written  consent  neces- 
sarv,  §  1201. 

Who  entitled  to,  §  1183. 

Work  for  which  lien  may  be  claimed, 
§§  1183,  1183a, 1191, 1191a. 

MEDICINE. 

Privileged  communications  between  phy- 
sician  or  surgeon   and  patient,  §  1881. 

Privileged  communication  between  phy- 
sician or  surgeon  and  patient,  who 
may  waive  in  action  for  death,  §  1881. 

MEMORANDUM. 

Of  attached  property,  §§  545,  546. 
Of  costs,  on  appeal,  §  1034. 
Of  costs,  to  be  furnished,  §  1033. 
Witness,   refreshing   memory   by    means 
of,  §  2047. 
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MEMORY. 

"Wituess  refreshing  by  means  of  notes, 
memoranda,  etc.,  §  2047. 

MENTALLY    INCOMPETENT.     See    In- 
sane Persons. 

MERGER. 

Of  civil  and  criminal  remedies,  §  32. 
Written     instrument,     merger     of     oral 
negotiations  in,  §  1856. 

MERITS. 

Judgments  to  be   on,  §  582. 

MESNE  PROFITS. 

Limitation  of  actions  for,  §  336. 

METES  AND  BOUNDS. 

Description   by,  §  455. 

MILITARY  OFFICER. 

Exempt  from  jury  duty,  §  200. 

MINERS.     See  Mines  and  Mining. 
What  property  of  exempt,  §  690. 

MINES  AND  MINING. 

Action  to  recover  mine,  survey  of  tun- 
nels, shafts,  and  drifts,  §  742. 

Agent  of  owner,  who  is  under  law  pro- 
viding for  mechanic's  lien,  §  1183. 

Continuance  of  action  involving,  to  do 
development  work,  §  595. 

Eminent  domain,  right  of,  may  be  exer- 
cised in  behalf  of,  §  1238. 

Exemption  of  miner's  property,  §  690. 

Local  rules  govern  actions,  §  748. 

Mechanic's  lien,  machinery  leased  for, 
subject  to,  unless  contract  filed  or  no- 
tice posted, §  1192. 

Mechanic's  lien  on  mine,  §§  1183,  1188. 

Mechanic's  lien  on,  how  enforced.  See 
Mechanics'  Liens. 

Mechanic's  lien,  subject  to,  unless  owner 
post  or  record  notice,  §  1192. 

Mining  customs,  proof  of,  in  actions 
concerning  mining  claims,  §  748. 

Patent  prima  facie  evidence  of  date  of 
location  stated,  §  1927. 

Persons  performing  labor  or  furnishing 
materials  have  lien,  §  1183. 

Sale  of  mine  or  option  for  by  guardian 
of  infant.  See  Guardian  and  Ward, 
VI. 

Sale  of  or  option  for  mining  property 
by  executor.  See  Estates  of  Dece- 
dents, xni,  4. 

Sale  of  or  option  for  mining  property 
by  guardian  of  insane  person.  See 
Insane  Persons. 

Sale  of  or  option  for  mining  property 
by  guardian  of  infant.  See  Guardian 
and  Ward.  VI. 

Summary  sale  of  mines  belonging  to  de- 
cedent, §§  1529-1533.  See  Estates  of 
Decedents,  XIII,  4. 

Survey,  entry  under,  §§  742,  743. 
2  Fair. — 146 


MINES  AND  MINING.     (Continued.) 
Survey,    liability    for    injury    done    by, 

§743. 
Survey,  order  for,  what  to  contain,  and 

how  served,  §  743. 
Use  of  public  land  for  mining,  effect  on 

certificate,  §  1925. 

MINISTER. 

Affidavit,  may  take,  in  foreign  country, 
§  2014. 

Exempt  from  jury  duty,  §  200. 

Privileged  communication  between  min- 
ister  and   parishioner,  §  18S1,   subd.   4. 

MINOR.     See    Infant;    Probation    Officer. 

MINUTES. 

Of    court,    motion   for   new   trial,    when 

made  on,  §  658. 
Of  proceedings-  in  justice's  court,  §  93. 

MISCONDUCT  OF  JURY. 

New  trial  for,  §  657. 

IVnSDEMEANOR. 

Conviction  of  attorney,  certificate  there- 
of to  supreme  court,  §  288. 

Conviction  of,  removal  of  attorney, 
§§  287,289. 

Failure  of  public  administrator  to  ac- 
count, §  1744. 

Jurisdiction  of  justices,  §  115. 

Number  of  trial  jury,  §  194. 

Taking  down  notice  of  non-liability, 
§  1192. 

MISJOINDER.     See  Parties;  Pleading. 

MISSING  PERSONS. 

Allowance  to  family  out  of  estate, 
§  1822b. 

Bond  of  trustee,  §  1822a. 

Petition   for   trustee,   hearing  of,  §  1822. 

Petition  for  trustee,  notice  of  applica- 
tion, §  1S22. 

Petition  for  trustee  to  be  verified, 
§  1822. 

Petition  for  trustee,  when  may  be  filed, 
§  1822. 

Petition  for  trustee,  who  may  file, 
§  1822. 

Trustee,  bond  of,  §  1822a. 

Trustee,  preference  in  appointing,  §  1822. 

Trustee,  removal  of,  §  lS22b. 

Trustee,  when  appointed,  §  1822. 

Trustee,  wife,  right  of,  to  nominate, 
§  1822. 

Trustees,  accounting  by,  §  1822b. 

Trustees,  duties  and  powers  of,  §  1822b. 

MISTAKE. 

As  ground  for  relief  from  default  judg- 
ment in  justice's  court,  §  859. 

Claim  of  mechanic's  lien,  mistakes  or 
errors  in,  do  not  invalidate,  when, 
§  1203a. 

Impeaching  foreign  judgment  for,  §  1915. 

In  pleading,  amendment  correcting,  §  473. 
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MISTAKE.     (Continued.) 

Limitation   of   action,   how   affected  by, 

§  338. 
Parol    evidence    to     show,     in    writing, 

§  1856. 
Relief  from,  §  1856. 
Relief     from     judgment     or     order     on 

ground  of,  §  473. 

MOB. 

Limitation  of  action  against  municipal- 
ity for,  §  340. 

MONEY. 

Action    or   counterclaim   for,   verdict   to 

find  amount,  §  626. 
Adverse   claim   to,   action   to   determine, 

§  1050. 
Costs,     allowance     of,     in     action     for, 

§§  1022, 1025. 
Deposit  in  court.     See  Deposit  in  Court. 
Execution  for,  how  levied,  §  684. 
Execution,  how  carried  into  effect  where 

payable  in  specific  kind  of,  §  682. 
Execution  sale,  notice,  where  judgment 

payable  in  specific  kind  of,  §  692. 
General  or  special  verdict  discretionary 

in  action  for  recovery  of,  §  625. 
Order  for  payment  of,  may  be  enforced 

by  execution,  §  1007. 
Presumption  that  money  paid  was  due, 

§  1963. 
Specified  kind  of,  in  judgments,  §  667. 

MONO  COUNTY. 

Acts  increasing  number  of  superior 
judges  in.  See  Appendix,  tit. 
"Courts." 

MONTH. 

Means  calendar  month,  §  17. 

MONUMENT. 

As  evidence,  §  1870. 

As  landmark,  §  2077. 

Boundaries,  monuments  as,  §  2077. 

MORTGAGE. 

Accounting  on  redemption  by  one  of 
several  mortgagors,  §  347. 

Adverse  possession  bars  action  to  re- 
deem by  mortgagor,  §  346. 

Appeal  lies  from  interlocutory  judgment 
in  action  to  redeem,  §  963. 

Chattel,  foreclosure,  bond  on  appeal, 
§943. 

Conveyancej  mortgage  not  deemed  to  be, 
whatever  its  terms,  §  744. 

Decedent,  against,  failure  to  present 
claim,  counsel  fees  not  recoverable, 
§1500. 

Decedent,  against,  need  not  be  pre- 
sented, §  1500. 

Decedent,  against,  order  of  payment, 
§§  1643,1644. 

Decedent,    claim,    how    presented,  §  1497. 

Decedent's  encumbered  land,  sale  of, 
§§  1569,1570. 


MORTGAGE.      (Continued.) 

Decedent's  estate,  of,  §§  1577, 1578.  See 
Estates  of  Decedents,  XII. 

Fees  in,  to  be  fixed  by  court  in  all  cases. 
See  Appendix,  tit.   "Mortgages." 

Foreclosure,  action  for,  must  be  brought 
where,  §  392. 

Foreclosure,  appointment  of  receiver, 
§  364. 

Foreclosure  of  chattel,  bond  on  appeal, 
§943. 

Foreclosure  of,  §§  726-729.  See  Fore- 
closure of  Mortgages. 

Infant,  property  of.  See  Guardian  and 
Ward. 

Insane  person,  of.     See  Insane  Persons. 

Interlocutory  judgment  in  action  to  re- 
deem, time  for  appeal,  §  939. 

Limitation  of  action  to  redeem,  §  346. 

Limitation  of  action  to  redeem,  when 
two  or  mort  mortgages,  §  347. 

Place  of  trial  of  suit  to  foreclose,  §  392. 

Priority  of  mechanic's  lien,  §  1186. 

Purchase-money  in  partition,  mortgage 
for,  §  777. 

Redemption  by  one  of  several  mort- 
gagors, §  347. 

Redemption,  note  of  record  to  be  pro- 
duced, §  705. 

Redemption  of  part  of  premises,  limita- 
tion of  actions,  §  347. 

Redemption,  right  of  action  for,  against 
mortgagee  in  possession,  §  346. 

Satisfaction,  form  of,  §  675a. 

Satisfaction,  time  of  entry  of,  §  675a. 

Satisfaction  to  be  entered  after  sale, 
§  675a. 

MOTHER.     See  Parent  and  Child. 
Administration  by,  §  1365. 
Death  of  child,  may  sue  for,  §  376. 
Guardianship  by,  §  1751. 
Injury  of  child,  may  sue  for,  §  376. 
Seduction,  may  sue  for,  §  375. 

MOTIONS.     See   Order. 

Affidavit  may  be  used  on,  §  2009. 

Attachment,  to  discharge,  §§  556,  557. 

Defined,  §§  1003,1064. 

Informality,  refused  for,  second  appli- 
cation, §  182. 

Injunction,  to  vacate  or  modify,  §  532. 

Judgment,  to  vacate,  §  663. 

New  trial,  for.     See  New  Trial. 

Notice  of,  copies  of  papers  on  which 
based  to  be  served  with,  §  1010. 

Notice  of,  time  for,  when  served  bv 
mail,  §  1005. 

Notice  of,  time  to  be  given,  §  1005. 

Notice  of,  what  to  state,  §  1010. 

Postpone  trial,  to,  for  absence  of  testi- 
mony, §  595. 

Reference  ordered  on,  in  what  cases, 
§  639. 

Repetition  of,  second  application  where 
refused  for  informality,  §  182. 

Repetition  of  where  refused  may  bo 
punished  for  contempt,  §  183. 
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MOTIONS.      (Continued.) 

Kepetition  of  where  refused  prohibited, 

§182. 
Repetition  permitted  where  refused  for 

informality,  §  182. 
Special  proceeding,  in,  defined,  §  1064. 
Transfer    of    motion    to    another    judge, 

when  may  be  made,  §  1006. 
Where  to  be  made,  §  1004. 

MULTIPLICITY  OF  SUITS. 

Injunction  to  prevent,  §  520. 

MUNICIPAL  CORPORATIONS. 

Action  by,  transfer  of,  to  another 
county,  §  394. 

Action  by  or  against,  stipulation  as  to 
place  of  trial,  §  394. 

Action  by,  place  of  trial  of,  §  394. 

Action  by  to  condemn  land  for  sewer- 
age, supervisors  may  be  plaintiff, 
§  1244. 

Acts  of,  how  proved,  §  1918. 

Assessment  under  local  improvement 
act,  limitation  of  action  to  contest, 
§349. 

Bond,  need  not  give,  in  action,  §§  526, 
1058. 

City  and  county.     See  City  and  County. 

Condemning  lands  of,  under  eminent 
domain,  §  1240. 

Cutting  or  injuring  trees  in,  damages 
for,  §  733. 

Enjoining  illegal  expenditures  or  waste 
by  officers,  §  526a. 

Exclusion  of  territory,  proceedings  to 
adjust  indebtedness  and  for  division 
of' property,  §§  lS22c-1822f. 

Funds,  restraining  illegal  expenditure 
of,  §  526a. 

Injunction  by,  undertaking  not  required, 
§  529. 

Legislative  act  by,  not  enjoined,  §  526. 

Limitation  of  action  against,  for  dam- 
ages by  mob  or  riot,  §  340. 

Limitation  of  nction  to  contest  local  as- 
sessment, §  349. 

^Mechanics'  liens  on  city  lots,  §  1191. 

Ordinance,  how  pleaded  in  police  court, 
§929. 

Partition  of  property  included  in  site 
of,  §  763. 

Partition  proceedings  affecting  streets, 
§  763. 

Partition,  proceedings  in  where  site  of 
city  or  town  included  within  exterior 
boundaries  of  property,  §  763. 

Eight  to  take  property  for  street  not  af- 
fected by  code,  §  1263. 

Service  of  summons  on,  §  411. 

V'^enue,  change  of,  on  actions  by,  §  394. 

Venue  of  actions  against,  §  394. 

MUNICIPAL   COURT   OF   APPEALS. 

Transfer  of  books,  papers,  and  actions 
to  superior  court,  §  79, 
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MUNICIPAL  CRIMINAL  COURT. 

Transfer   of   books,   papers,   and   actions 
to  superior  court,  §  79. 

MUSIC  TEACHERS. 

Exemption  of  property  of,  §  690. 


N 

NAME. 

Annual  return  of  changes  of  names  to 
be  made  to  secretary  of  state,  §  1279. 

Banking  corporation  not  to  use  name  of 
friendly  society,  §  1276. 

Change  of,  application  for,  hearing, 
§1278. 

Change  of,  application  for,  how  made, 
§  1276. 

Change  of,  application  for,  what  to  con- 
tain, §  1276. 

Change  of,  application  to  be  to  superior 
court  of  county  of  residence,  §  1276. 

Change  of,  application,  who  to  make, 
§  1276. 

Change  of,  by  bank,  filing  certificate  by 
bank  commissioner  as  to  name  with 
application,  §  1278. 

Change  of,  certified  copy  of  decree  to  be 
filed  with  secretary  of  state,  §  1279. 

Change  of,  corporation,  banking  corpo- 
ration cannot  take  name  of  friendly 
society,  §  1276. 

Change  of,  corporation,  certificate  by 
secretary  of  state  on  application  by 
corporation,  §  1278. 

Change  of,  corporation  may  change 
name,  §  1276. 

Change  of,  corporation,  petition  for, 
§  1276. 

Change  of,  corporation,  proceedings  on 
application,  §§  1276,  1277. 

Change  of,  hearing  of,  time  of,  §  1278. 

Change  of,  judgment  on  application, 
§  1278. 

Change  of,  jurisdiction  over,  §§  1275, 
1276. 

Change  of  minors,  who  to  apply  for, 
§1276. 

Change  of,  objections  to,  §  1278. 

Change  of,  order  to  show  cause,  issuance 
of,  §  1277. 

Change  of,  order  to  show  cause,  proof  of 
publishing  or  posting,  §  1277. 

Change  of,  order  to  show  cause,  publish- 
ing and   posting,  §  1277. 

Change  of,  order  to  show  cause,  what  to 
state,  §  1277. 

Change  of,  petition  for,  §  1276. 

Change  of,  petition  for.  posting  of, 
§  1277. 

Change  of,  petition  for,  publication  of, 
§1277. 

Change    of,   proceedings,  §  1276. 

Change  of,  proof  of  publication  of  peti- 
tion, §  1277. 

Change  of,  superior  court  to  hear  appli- 
cation, §  1276. 
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NAME.      (Continued.) 

Complaint  must  contain,  §  426. 
Fictitious,  suing  party  by,  §  474. 
Presumption    of   identity   from    identity 

of  name,  §  1963. 
Publication  of  changes  of,  §  1279. 
Summons  must  contain,  §  407. 
Verdict,   each   juror's   must   be   entered, 

§  628. 

NATIONAL  GUARD. 

Members  of,  exempt  from  jury  duty, 
§200. 

NATURALIZATION. 

Superior  courts  have  power  of,  §  76. 

NAVIGABLE  WATERS. 

As  boundaries,  §  2077. 

NECESSARY  PARTIES.  See  Married 
Women. 

NE  EXEAT. 

Abolished,  §  478. 

NEGLIGENCE.  See  Death;  Injuries; 
Wrongful  Death. 

Action  for  by  husband  and  wife,  conse- 
quential damages  to  husband  recover- 
able without  separate  statement,  §  427. 

Causing  death,  who  liable,  §§  376,  377. 

Causing  death,  who  may  sue  for,  §§  376, 
377. 

Damages  for  death,  §  377. 

Excusable,  as  ground  for  relief  from 
default  in  justice's  court,  §  859. 

Executor,  suspension  of,  for,  §  1436. 

Father  may  sue  for  injury  to  minor 
child,  §  376. 

Fire  department,  action  for  damages 
will  not  lie  against,  §  390.  See  Fire 
Department. 

Issues  of  fact,  how  tried  in  action  for 
injuries,  §  592. 

Limitation  of  action  for  damages  for 
death  caused  by,  §  340. 

Place   of  trial  of  action  for,  §  395. 

Privileged  communication  between  phy- 
sician and  patient,  wlio  may  waive  in 
action  for  death,  §  1881. 

Belief  from  judgment  or  order  on  ground 
of  excusable,  §  473. 

NEGOTIABLE   INSTRUMENT. 

Assignment  of  bill  or  note,  effect  on  de- 
fenses, §  368. 
Attached    to    complaint    or    filed    with 

clerk,    admitted,   unless    denied   under 

oath, §  887. 
Claim  on,  how  presented  against  estate, 

§  1497. 
Complaint  on  in  justice's  court  may  be 

copy  of,  §  853. 
Dishonor,      n'otiee      of,     what     imports, 

§1865. 
Indorsement,  presumption,  as  to  time  of 

making,  §  1963. 


NEGOTIABLE  INSTRUMENT.      (Contin- 

l"^^-)  .        ... 

Joinder   of   parties    in   suits    respecting, 

§383. 

Notice  of  protest,  what  imports,  §  1865. 

Presumption  as  to  time  and  place  of  in- 
dorsement, §  1963. 

Presumption    of    consideration,  §  1963. 

Set-off,  cross-demands  deemed  compen- 
sated, §  440. 

Several  actions  on,  costs  and  disburse- 
ments  in   case   of, §  1023. 

Transfer  of,  not  affected  by  set-off, 
§368. 

NEUTER. 

Included  in  masculine,  §  17. 

NEWLY  DISCOVERED  EVIDENCE. 

New  trial,  §  657.     See  New  Trial. 

NEW  MATTER. 

Answer  may   contain,  §  437. 

Answer,   in,   deemed   controverted,  §  462. 

In  answer,  deemed  denied,  §  462. 

NEW  PARTIES. 

Bringing  in,  §  389. 

NEW  PROMISE. 

Effect  on  limitation,  §  360. 

NEWSPAPER. 

Proof  of  publication  of  summons,  §  415. 
Publication,  affidavit  or  certified  copy  as 

evidence,  §  2011. 
Publication,  affidavit  to  prove,  §  2010. 
Publication,    affidavit    to    prove,    when 

filed, §  2011. 
Publication  in,  how  proved,  §  2010. 
Publication,  whether  contempt,  §  1209, 

NEW  TRIAL. 

Abuse  of  discretion,  §  657. 
Accident  or  surprise,  for,  §  657. 
Affidavit,   motion,   when   made   on,  §  658. 
Affidavits,  motion  on,  counter-affidavits, 

§  659. 
Affidavits,  motion   on,  counter-affidavits, 

power    to    extend    time    to    serve   and 

file,  §  659. 
Affidavits,  motion  on,  counter-affidavits, 

time  to  file  and  serve,  §  659. 
Affidavits,   motion    on,   time   to   file   and 

serve,  §  659. 
Affidavits,   motion    on,    time   to   file   and 

serve,  power  to  extend,  §  659. 
Affidavits,   motion    on,   to   be   filed   with 

clerk  and  served  on  other  party,  §  659. 
Affidavits,    motion    to    be    made    on,    in 

what  cases,  §  658. 
Appeal   from   order   granting,   papers   to 

be  used  on,  §  952. 
Appeal  from  order  respecting,  time  for, 

§  939. 
Appeal  lies  from  order  granting,  §  963. 
Appeal,   reviewing   order   on   motion    for 

new   trial   on.   appeal   from   judgment, 

§956. 
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NEW  TRIAL.      (Continued.) 

Appeal,  review  of  order  on  court's  own 
motion  on,  §  662. 

Appeals.     See  Appeals. 

Application  for,  when  may  be  made  on 
bill  of  exceptions,  §  658. 

Application  for,  when  may  be  made  on 
minutes  of  court,  §  658. 

Application  for,  when  must  be  made  on 
affidavit,  §  658. 

Bill  of  exceptions,  motion,  when  made 
on,  §  658. 

Bin  of  exceptions  on  motion  for,  may  be 
used  on  appeal,  §  950. 

Bill  of  exceptions.     See  Exceptions. 

By  order  of  court,  §  662. 

Chance  verdict,  §  657. 

Costs  of  appeal  discretionary  where  new 
trial  granted, §  1027. 

Costs  where,  on  new  trial,  greater  dam- 
ages not  recovered, §  1254. 

Court  may  order,  without  application  of 
parties,  when,  §  662. 

Court's  own  motion,  order  for  new  trial 
on, §  662. 

Damages,  excessive,  §  657. 

Decision  against  law,  §  657. 

Decedent's  estate,  in  proceedings  relat- 
ing to.  See  Estates  of  Decedents, 
XVIII. 

Defined,  §  656. 

Discretion,   abuse   of,  §  657. 

Distribution  of  decedent's  estate,  pro- 
visions relating  to  new  trials  apply 
to, §  1664. 

Eminent  domain,  in,  provisions  of  code 
apply,  §  1257. 

Eminent  domain,  costs  on,  §  1254, 

Error  in  law,  for,  §  657. 

Evidence,  for  insufficient,  §  657. 

Evidence,  for  newly  discovered,  §  657. 

Excessive  damages,  for,  §  657. 

Fair  trial,  prevention  of,  §  657. 

Forcible  entry,  provisions  relating  to, 
apply,  §  1178. 

Grounds  for,  §  657. 

Hearing  of  motion,  time  for,  §  660. 

Hearing  of  motion  to  be  at  earliest  prac- 
tical time,  §  660. 

Hearing  of  motion,  what  pleadings,  or- 
ders and  evidence  may  be  referred  to 
on,  §  660. 

Hearing  on  motion  for,  proceedings 
where  no  report  or  certified  transcript 
of  the  evidence,  §  660. 

Hearing  on  motion  for,  precedence  of, 
§660. 

Hearing  on  motion,  if  evidence  not 
transcribed,  reporter  to  attend  and 
read  notes,  §  660. 

Heirship,  provisions  apply  in  proceed- 
ings to  determine,  §  1664. 

Irregularity  of  proceedings,  §  657. 

Jury,  for  misconduct  of,  §  657. 

Law,  decision  against,  §  657. 

Mandamus,  motion  for,  where  made, 
§  1092. 


NEW  TRIAL,     (Continued.) 

Mandamus,   new    trials   in,  §§  1109, 1110, 
Mechanics'     liens,     in    cases     involving, 

§1199. 
Minutes  of  court,  motion,  when  made  on, 

§  658. 
Misconduct  of  jury,  for,  §  657. 
Misconduct   of   jury   may   be   shown   by 

affidavits  of  jurors,  §  657. 
Motion    for,    failure    to    decide    within 

three  months  equivalent  to   denial  of 

motion,  §  G60. 
Motion  for,  to  be  based  on  what  papers, 

§  658. 
Motion   for   to  be   decided  within   three 

months,  §  660. 
Motion  for  to  be  determined  at  earliest 

practicable  moment,  §  660. 
Motion  for  to  be  made  on  affidavits  in 

what  cases,  §  658. 
Motion   for   to   be   made   on   minutes   of 

court  in  what  cases,  §  658. 
Newly  discovered  evidence,  §  657. 
Notice   of   intention   to    move   for,   time 

for   filing   and   serving   cannot   be   ex- 
tended, §  659. 
Notice   of   intention   to   move   for,   time 

to  file  and  serve,  §  659. 
Notice   of  intention   to   move  for,   what 

to  contain,  §  659. 
Order  for  may  be  made  on  court's  own 

motion,  when,  §  662. 
Order  for   on  court's  own   motion,  §  662. 
Order  preventing  fair  trial,  §  657. 
Papers,   upon   what  motion   based,  §  658. 
Passion  or  prejudice,  on  court's  own  mo- 
tion, for,  §  667. 
Probate    orders   and   decrees,   provisions 

relating   to   new   trials   apply,  §§  1714, 

1717. 
Prohibition,   new   trial   in,  §§  1109,    1110. 
Review,  new  trial  in,  §§  1109,  1110. 
Statement,  motion  when  made  on,  §  658. 
Statement  need  not  be  served  on  party 

defaulting  or  not  appearing,  §  650. 
Statement  on  appeal.     See  Statement. 
Statement  settled  after  motion  for,  may 

be  used  on  appeal,  §  950. 
Surprise,    for,  §  657. 
Time   for   appeal   where   proceedings   on 

motion    for    new    trial    are    pending, 

§§939,  941b. 
Time  to  decide  motion  for,  §  660. 
Time  to  file  notice  of  intention  to  move 

for,  §  659. 
Time  to  hear  motion  for,  §  659. 
Verdict,  chance,  §  657. 
Verdict,  prevention  of,  new  trial  in  case 

of,  §  616. 
When  may  be  granted,  §  657. 
When  verdict  prevented,  §  616. 
Writs,    what    code    sections     apply    to, 

§  1110. 

NOMINATION. 

Administration    granted    at    request    of 
person  entitled  to  letters,  §  1379. 
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NOMINATION.     (Continued.) 

Guardian  of.     See  Guardian  and  Ward,  I. 
Nominee   of   surviving  husband   or   wife 

as  administrator,  §  1365. 
Trustee,  nomination   of  by  trustors  and 

beneficiaries    on    dissolution    of    trust 

company,  §  1235. 
Wife  may  nominate  trustee  of  estate  of 

missing  husband,  §  1822. 

NON-JUDICIAL  DAY.     See  Holidays. 

NON-RESIDENT. 

Administrator,  as,  §  1369. 

Agent  for,  in  distribution  proceedings, 
§§  1691-1695. 

Attachment  of,  §  537. 

Contempt,  §  1015. 

Corporation.     See  Foreign  Corporations. 

Costs,  dismissal  for  failure  to  give  secur- 
ity, §  1037. 

Costs,  new  or  additional  security  for, 
§  1036. 

Costs,  security  for,  may  be  required, 
§  1036. 

Costs,  security  for,  time  to  give,  §  1037. 

Costs,  staying  proceedings  until  security 
filed, §  1036. 

Default  judgment,  proceedings  on,  §  585. 

Distribution  of  estate  of,  §  1667. 

Distribution  to  treasurer  where  dis- 
tributee non-resident,  §  1703y2. 

Estate  of,  probate  jurisdiction  over, 
§  1295. 

Guardians,  §  1793-1799.  See  Guradian 
and   Ward,   VIII. 

Jurisdiction  of  probate  court  in  case  of 
death  of,  §  1295. 

Limitation,  time  to  claim  escheated 
estate,  §  1272. 

Missing  persons.     See  Missing  Persons. 

Partition  affecting,  §§  757,  762,  788,  789, 

Place  of  trial  of  action  against,  §  395. 

Pleadings  of,  by  whom,  and  how  verified, 
§  446. 

Publication  of  summons,  §§  412,  413,  757. 

Service   on,  manner   of,  §  1015. 

SubpcBnas,  §  1015. 

Wards,  §§  1793-1799.  See  Guardian  and 
Ward. 

NONSUIT. 

Affirmative  relief,  effect  of  claim  to  on 
nonsuit  at  instance  of  plaintiff,  §  581. 

Consent  of  party,  on,  §  581. 

Counterclaim,  effect  of,  on  nonsuit  at  in- 
stance  of   plaintiff,  §  581. 

Court  may  grant,  when,  §  581. 

Grounds  for,  §  581. 

Merits,  in  what  cases  judgments  to  be 
on, §  582. 

On  failure  of  party  to  appear,  §  581. 

On  failure  to  prove  case  for  jury,  §  581. 

On  motion  of  parties,  when  granted, 
§581. 

On    plaintiff   abandoning   action,  §  581. 

Order  granting  or  denying,  deemed  ex- 
cepted to,  §  647. 


NONSUIT.     (Continued.) 

Provisional  remedy,  undertaking,  de- 
livery   to    defendant,    and    action    on, 

§581. 
When   may  be  entered,  §  581. 

NOTARY. 

Affidavit,    in    another    state,    may    take, 

§2013. 
Affidavit,  may  take,  §  2012. 
Certificate  of  as  evidence  of  presentment 

of  claim  against  estate,  §  1496. 
Deposition,  issuance  of  to,  §  2024. 
Deposition,  may  take,  §  2031. 
Oaths,   etc.,   may   administer,  §  2093. 
Seals  of,  judicial  notice  of,  §  1875. 
■Seals,    records,    and    furniture    exempt, 

§  690. 

NOTES     See  Negotiable  Instruments. 

NOTICE,     See  subject  in  question. 

Administration,  of  application  for  letters 
of.  See  Executors  and  Administrators^ 
II,  2. 

Administrator  or  executor,  of  settlement 
of  account  by.  See  Executors  and 
Administrators,  XIII. 

Adverse  party,  to  produce  writing  in  evi- 
dence, §  1938. 

Appeal,  of,  §  940. 

Appeal  to  superior  court,  of,  §  974. 

Appearance  dispenses  with  proof  of, 
§  1306. 

Appearance,  notice  ^must  be  given  after, 
to  party  or  his  attorney,  §  1014. 

Appearance,  notice  need  not  be  given  de- 
fendant failing  to  make,  unless  under 
arrest,  §  1014. 

Appearance,    notice    of,  §  1014. 

Attached  property,  of  sale  of,  §§  548, 
550. 

Attached  vessel,  of  sale  of,  §  824. 

Attachment,  notice  of,  motion  to  dis- 
charge, §§  554,  556. 

Attorney,  notice  to  appoint  substitute  on 
death,  removal,  or  suspension,  §  286. 

Attorney,  of  change  of,  §  285. 

Attorney,  substitution  of,  notice  of, 
§285. 

Bill  of  exceptions,  in  settling,  §  650. 

Books,  documents  or  papers,  notice  to 
produce  and  effect  of  refusal,  §§  1000, 
1938. 

Calendar,  restoring  causes  to,  on,  §  593. 

Certiorari,  notice  of  application  for  writ, 
§  1069. 

Claim  and  deliverv,  in,  when  and  where 
to  be  filed,  §  520". 

Constructive,  lis  pendens,  §  409. 

Construed  according  to  ordinary  ac- 
ceptation of  terms,  §  1865. 

Contempt  proceedings,  to  show  cause, 
§  1212. 

Contempt  proceedings,  in,  §  1212, 

Contribution,  of  claim  for,  §  709. 
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NOTICE.     (Continued.) 

Corporation,  dissolution  o;f  savings  bank, 
notice  of  hearing  as  to  deposit  or  divi- 
dend, §  1234. 
Corporation,     dissolution     of,    notice     of 

hearing,  §  1232. 
Corporation,    of  dissolution   of,  §  1230. 
Death  or  change  of  attorney,  of,  §  286. 
Death,   notice   of,    giving,   to   public   ad- 
ministrator, §  172S. 
Decedent's  creditors,  to,  §  1490. 
Decedent's    estate,    notice    to    heirs,    de- 
visee's  etc.,  on   requests   for  informa- 
tion, §  1380.     See  estates  of  decedents, 
XIX. 
Decedent's  estate,  of  postponing  sale  of, 

§  1558. 
Decedent's    realty,    of    sale    of,  §§  1547, 

1549. 
Defective  title,  notice  with,  when  valid, 

§  1046. 
Deposition,  of.     See  Depositions. 
Distribution  proceedings,  of,  §  1664. 
Execution   sale,   of,  §  692. 
Execution  sale,  of,  liability  for  defacing 

or  taking  down,  §  693. 
Execution    sale,    selling   without    notice, 

§  693. 
Forcible    entry   and    detainer,    notice   in 

case  of,  §§  1161,  1162. 
Form   of,  §  1010. 
Form   of   notice   of   hearing  in   justice's 

court,  §  850. 
Guardian,  service  on,  §  1722. 
Guardian,  service,  waiver  of,  §  1722. 
Hearing,  justice's  court,  §  850.     See  Jus- 
tices'  Courts,   XIV. 
Hearing,  notice  of,  §  594. 
Heirs,     devisees     and     legatees,     special 

notice  to,  §  1380. 
Impeaching   foreign   judgment   for   what 

of,  §  1915. 
Imprisonment,    of    application    for    dis- 
charge from,  §  1144. 
Injunction    against    diversion    of    water, 

notice  of,  §  530. 
Injunction,  dissolution,  notice  of  motion, 

§532. 
Injunction,    notice    of,  §§  528,  531. 
Injunction,    notice    of    application    for, 

§§527,  530. 
Injunction,  preliminary,  notice  of,  §  527. 
Inspection  of  writings,  notice  of  demand 

for,  §  1000. 
Judgment  in  justice's  court,  notice  of  ren- 
dition of,  §  893.     See  Justices'  Courts, 
XX. 
Judicial.     See  Evidence,  V. 
Letters  of  administration,  of  application 

for,  §  1373. 
Lien-holders,  to,  to  appear  before  referee 

in  partition,  §  762. 
Lis  pendens,  §  409.     See  Lis  Pendens. 
Mail,  service  by,  time  for,  §  1005. 
Mandamus,    of   application    for,  §  1088. 
Mechanics'  liens,  notice.     See  Mechanics' 
Liens. 


NOTICE.     (Continued.) 

Mechanic's  lien,  to  owner,  of  work  done, 

§  1184. 

Motion,  of,  copies  of  papers  to  be  served 
with,  §  1010. 

Motion,  of,  time  for,  §  1005. 

Motion,  of,  what  to  state,  §  1010. 

Must  be  given  defendant  of  all  proceed- 
ings,  after   appearance,  §  1014. 

Need  not  be  given  defendant  not  ap- 
pearing, unless  under  arrest,  §  1014. 

Negotiable  instrument,  notice  of  dis- 
honor, construction  of,  §  1865. 

New  trial,  notice  of  settlement  of  bill 
of    exceptions    on, §  650. 

New  trial,  notice  of  settlement  of  state- 
ment, §  659. 

New  trial,  of  intention  to  move  for,  §  659. 

Non-resident  guardian,  removal  of  prop- 
erty by,  notice  of,  §  1798. 

Non-residents,  notices,  upon  whom 
served,  §  1015. 

Orders  made  without,  how  vacated  or 
modified,  §  937. 

Partition,   of,  §  755. 

Partition  sale,  of,  775. 

Perpetuating  testimony,   notice,  §  2084. 

Prisoner,  application  for  discharge, 
notice  of,  §§  1144,  1145. 

Probate  court,  personal  notice  in,  given 
by  citation,  §  1710. 

Probate,  of  petition  for,  §  1303. 

Publication,  aflSdavit  to   prove,  §  2010. 

Eecord  probate  decree  or  order  as, 
§  1706. 

Redemption  form  execution,  of,  §  703. 

Eent,  notice  of  default  in  pavment  of, 
§  1161. 

Requisites   of,  §  1010. 

Served   how,  §§  1010,  1011. 

Service  may  be  proved  by  affidavit, 
§  2009. 

Service  of,  time  for,  §  1005. 

Service   of,  §§  1011-1017.     See   Service. 

Service,   time   for,   extension   of,  §  1054. 

Sole  trader,  notice  of  application  to  be- 
come, §  1812. 

Surety,  notice  of  entry  of  judgment 
against,  §  1055. 

Temporary  restraining  order,  notice  of, 
§527. 

Tenant  holding  over,  to,  and  service 
thereof,  §§  1161,   1162. 

Title,  want  of,  or  defective,  effect  of, 
§  1046. 

Time  to  answer  or  amend  runs  from, 
§476. 

Trial  in  justice's  court,  notice  of.  See 
Justices'   Courts,   XIV. 

Trial,  of,  §  594. 

Trial,  of,  when  cause  transferred  to  an- 
other justice's  court,  §  836. 

Vacation  of  judgment,  hearing  of  mo- 
tion, time  for  and  notice  of,  §  663i/>. 

Vacation  of  judgment,  time  to  serve 
and  file,  §  ti63V^. 
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NOTICE.     (Continued.) 

Vacation     of    judgment,     to    be     given, 

§  6Q3V2. 
"What    notices    need    not    be    served    on 

party    defaulting    or    not     appearing, 

§650. 
Writ     of     review,    of     application     for, 

§  1069. 
Writing,  notice   to  produce,  §  1938.     See 

Evidence,  VII. 
Writing,    to    produce,    effect    of    failure 

to   comply,  §  1938. 
Written,  must  be,  §  1010. 

NUISANCE. 

Abating,  §  731. 

Action  for,  who  may  bring,  §  731, 

Damages   for,  §  731. 

Defined,  §  731. 

Enjoining,  §  731. 

Judgment  may  provide  for  enjoining  or 

abating,  §  731. 
Jurisdiction,   superior   court,  §  76. 
Jurisdiction,    supreme    court,  §  52. 
Public,  city  attorney  may  sue  to  abate, 

§731. 
Public,    city    attorney,    to    abate,    when 

directed  by   supervisors,  §  731. 
Public,   concurrent   right   of   district   at- 
torney   and    city    attorney    to    abate, 

§731. 
Public,    district     attorney    may    sue    to 

abate,  §  731. 
Public,  district  attorney  to  abate,  when 

directed  by  supervisors,  §  731. 
Who  may  sue  for,  §  731. 

NUMBER.     See  Numbers. 

Singular  or  plural  words  in  code,  con- 
struction  of,  §  17. 

Witnesses,  greater  number  does  not  con- 
trol when,  §  2061. 

Witnesses,  of,  necessary  to  prove  facts. 
See  Evidence,  II,  3. 

NUMBERS.     See   Number. 

May  be  expressed  by  figures,  or  numer- 
als, §  186. 

NUMERALS. 

Use  of,  §  186. 

NUNC  PRO  TUNC. 

Papers  filed  nunc  pro  tunc  under  order 
of  court  where  records  destroyed 
effectual,  §  1046a. 

NUNCUPATIVE  WILLS.     See  Wills,  V. 
In  general,  §§  1344,  1345. 


OATH. 

Affirmation,  form   of,  §  2097. 
Affirmation,  oath  includes,  §  17. 
Affirmation   in  place  of,  §  2097. 
Appraiser's,  §§  1445,  1449. 
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OATH.     (Continued.) 

Arbitrator's,  §  1285. 

Attorney  acting  as  judge  pro  tempore, 
oath  of, §  72. 

Attorney's,  §  278. 

Commissioner  or  elisor's,  to  sell  encum- 
bered  property,  §§  726,   729. 

Corporation,  oath  of  as  executor,  how 
taken,  §  1348. 

Court   commissioner  may  take,  §  259. 

Declaration,  oath  includes,  §  17. 

Deputy  justice's  clerk,  authority  of,  to 
administer,  §  86. 

Executor   or   administrator's,  §  1387. 

Form  mav  be  varied  to  suit  witness'  be- 
lief, §§"'2095,   2096. 

Form  of,  §§  2094,  2095,  2096. 

Includes  affirmation  or  declaration,  §  17. 

Guardian's  account,  to,  §  1773. 

Guardians',  to  be  indorsed  on  letters, 
§  1754. 

Judicial  officers  may  administer,  §§  128, 
177,  2093. 

Juror's,  §  604. 

Justice's   clerk's,  §  86. 

Justices'  clerks  and  deputies  in  town- 
ships in  counties  of  seventh  class, 
power  to   administer,  §  103b. 

Justices'  clerks  in  townships,  power  to 
administer,  §  103a. 

Particular  officer,  of.  See  particular 
title. 

Phonographic   reporter's,  §  272. 

Power   of   court  to   administer,  §  128. 

Power  of  judicial  officer  to  administer, 
§  177. 

Prisoner's,   on   his   discharge,  §  1148. 

Public  administrator  may  administer, 
§  1742. 

Public    administrator's,  §  1727. 

Receiver's,  §  567. 

Sole   trader's,  §  1818. 

Special   administrator's,  §  1414. 

Swearing  one  according  to  his  religious 
belief,  §§  2096,   2097. 

Who  may  administer,  §§  86,  128,  177, 
259,  1742,  2093. 

Witness',  §§  2094,  2097. 

Witness',  affirmation  in  place  of,  §  2097. 

Witness  to  be  under  oath  or  affirmation, 
§  1846. 

OBJECTIONS. 

Evidence,  rulings  on  deemed  to  be  ex- 
cepted  to,  §  647. 

May  be  taken  to  dissolution  of  corpora- 
tion, §  1231. 

To  appointment  of  referee,  how  tried, 
§642. 

To  granting  letters  of  administration, 
when  filed,  §  1351. 

Waived,  if  not  taken  by  demurrer  or 
answer,  §  434. 

When  taken  by  demurrer  or  answer, 
§433. 
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OBLIGATION.  .  „ 

Arises    from    contract    or    operation    ot 

law,  §  26. 
Definition,  §  26. 

^^n^writing,  equivalent  to  tender,  §  2074. 

OFFER  TO  COr/EPHOMISB. 

Admits  nothiug,  §  2078. 
Generally,  §  997. 
In  justice's  court,  §  895. 
Proceedings   on,  §  997. 

OFFICE.     See  Officer. 

Appeal  from  judgment  tbat  one  is  usurp- 
ing office   does  not  stay,  §  94J 

Exercise  of  public  or  private  office  not 
enjoined,  §  526.  ,      ■,     •     •        *.^ 

Mandamus  lies  to  compel  admission  to. 

Official    acts,   how   proved,  §  19l». 

Person  declared  elected  in  contest  enti- 
tied  to   office   pending  appeal,  ^  ll^b. 

Kepeal,  by  code,  §  7. 

Tenure,  how  code  affects,  §  6. 

Usurpation  of,  §§  802-810.  See  Usurpa- 
tion of  Office  or  Franchise. 

Vacancy  in  office  of  judge  does  not 
affect  proceedings,  §  184. 

Vacancy  in  office  of  justice,  supervisors 

to  fill,  §  111.  ^  .    s  ,0 

Vacancy  in  office  of  supreme  court,  |  4^. 
Vacancy  in  office  of  superior  Ju^^g^-  §  '"• 
Vacancy  when  election  annulled,  ^l^/. 
Vacancy  when  election  annulled  and  no 

appeal   taken, §  1127. 

OFFICE  HOURS. 

Justices  and  deputies,  §  88. 

OFFICER.     See  Office.  . 

Affirmations,   who   authorized   to   admin- 
ister, §  2093. 
Arresting  witness,  liability  of   §  2069. 
Assuming  to  be,  a  contempt,  §  120.). 
Authority  of  majority,  §  15.     See  Major- 
Bond,  need  not  give,  in  action  in  official 

capacity,  §  1058.  .    . 

Communications     to,    when     privileged, 

§  1881.  „ 

Contempt,    assuming    to    be    an    officer, 

§  1209. 

Contempt  bv,  neglect  or  violation  ot 
duty,  §  1209. 

Contempt,  disobedience  of  process,  or- 
der, or  judgment,  §  1209. 

Contempt,  misbehavior  in  office  as, 
§  1209. 

Contempt,    what     acts     of     officer     are, 

§1209. 

Contest  of  election.     See  Elections 

Custodian  of  public  writing  bound  to 
give   certified   copies,  §  1893. 

De  facto,  limitation  of  action  against, 
§  341.  .    , 

Disobedience  of  process,  order,  or  judg- 
ment, a  contempt,  §  1209, 
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OFFICER.     (Continued.) 

Enjoining  illegal  expenditures  or  waste 

by,  §  526a. 
Entries,  by,  as  evidence,  §§  1920,  1926. 
Exempt  from  jury  duty,  §  200. 
Impeachment,  §§  36-39.     See     Impeach- 
ment. 
Joint  authority,  majority  may  act,  §  15 
Judgment     against,    conclusive    against 
sureties,  when,  §  1055.  , -rm 

.Judgment    against,    how    enforced,  §  7iU. 
.Judicial,  affidavits,  etc.,  taking,  §1/9. 
Judicial,    contempt,   power    in    cases    ot, 

§§  178,  1209. 
Judicial,    controlling     power    of     courts 

over   proceedings,  §  128. 
Judicial,   exempt   from   jury   duty,^^_^UU. 
Judicial  notice  as  to  seals  of,  §  187o. 
Judicial  notice  of  accession  to  office  and 

official  signatures,  §  1875. 
Judicial    notice    of    public    and    private 

official  acts,  §  1875. 
Judicial,    powers    of    courts,    generally, 
§  128.  ^  . 

Judicial,   powers,   etc.,   of,   out   of   court, 

§  176.  .  . 

Judicial,  to   have  no  partner  practicing 

law,  §  172. 
Limitation     of     action     against,  §§  339, 

341. 
Limitation  of  action  against,  for  escape 

of  prisoner,  §  340.  _     _ 

Majority  may  act,  §  15.     See  Majority. 
Ministerial,       powers       of,       prescribed 

where,  §262. 
Misbehavior,  when   contempt,  §  1209. 
Oaths     who    authorized     to     administer, 

§§  86,  128,  177,  259,  1742,  2093. 
Official  acts,  how  proved,  §  1918. 
Particular  officers.     See  particular  title. 
Person    declared    elected   in    contest   en- 
titled to  office  pending  appeal,  §  112b. 
Presumed   regularly   appointed,  §  1963. 
Presumption    of   performance   of    official 

duty,  §1963. 
Privileged    communications,  s  iss-i. 
Probation.     See   Probation   Officers. 
Prohibition.     See    Prohibition. 
Records  of,  are  public  writings,  §  1888. 
Replevin,    not     bound     by    affidavit    of 

value  in,  when,  §  473. 
Salaries.     See  Salaries.  _ 

Sale  of  bonds  by  officers  for  public  im- 
provements cannot  be  enjoined,  §  526a. 
Secretaries  of  supreme  court,  §§  265,  266. 
Service  of  mandamus  upon  majority  of 

board,  effect  of, §  1096. 
Supreme   court,   of,  §§  262,  265,  266. 
Supreme    court,    of,   traveling    expenses. 

Usurpation  of  office,  §§  802-810.  See 
Usurpation  of  Office  or  Franchise. 

Venue   of   actions   against,  §  393. 

Verification  not  necessary  where  action 
is  by,  §  446. 

Verification  of  pleading,  when  officer  a 
party,  §  416. 
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Taxpayer  can  enjoin  waste  of  public 
money  or  property,  §  526a. 

Witness,   as,  §  1881. 

Witness  disobeying  subpoena  to  appear 
before,  procedure  to  punish  for  con- 
tempt, §  1991. 

OFFICIAL  ACTS. 

How  proved,  §  1918. 

OFFICIAL  BONDS.     See  Bonds. 

OFFICIAL      REPORTER.       See      Phono- 
graphic Reporter. 

OIL-PIPE  LINE. 

Eminent  domain,  §  1238. 

OLOGRAPHIC  WILLS. 

How  proved,  §  1309. 

OPINIONS. 

As   evidence.     See   Evidence,   IV. 

Of  supreme  court  to  be  in  writing,  §  49. 

Superior  judge,  cost  of  taking  down  and 
transcribing  chargeable  against  coun- 
ty, §  274a. 

Superior  judge,  may  be  taken  down  and 
transcribed,  §  274a. 

ORAL   EXAMINATION.     See    Witnesses. 
Defined,  §  2005. 

ORAL   INTERROGATORIES.     See   Depo- 
sitions. 

ORDER.     See   Motion. 

Amend,   power   of   court   to,  §  128. 
Appeal  from,  time  for,  §  939. 
Appeal  from,  what  appealable,  §  963. 
Appeal  from,  what  papers  to  be  used  on, 

§§  951,  952. 
Appeal  from.     See  Appeals. 
Appeal    lies    from    special    orders    after 

final  judgment,  §  963. 
Arrest,  §§  478-504.     See      Arrest      and 

Bail. 
Chambers,    granting     or     discharge    at, 

§165. 
Conclusiveness  of,  §§  1908,   1909,   1962. 
Condemnation,    of,    in    eminent    domain, 

§1253. 
Contempt,  disobedience  or  resistance  of, 

§906. 
Court  commissioners,  power  to  hear  and 

make,  §  259. 
Deemed  excepted  to,  when,  §  647. 
Defined,  §§  1003,    1064. 
Disobedience   of,  a   contempt,  §  1209. 
Enforcement  of  by  execution,  §  1007. 
Escheat      proceedings,     to      appear     in, 

§  1269. 
Ex  parte  orders,  vacation  and  modifica- 
tion  of,  §  937. 
Extra    sessions    of    court,    of,    effect    of, 

§67b. 
Former,   evidence   of,  §  1962. 
Former,  to  be  pleaded,  when,  §  1962. 


ORDER.      (Continued.) 

Guardian,  service  on,  §  1722. 

Guardian,  service,  may  waive,  §  1722. 

Heirship  of  applicant  for  public  land, 
order  fixing  day  of  hearing  to  deter- 
mine, §  1724. 

Inadvertence,  relief  from,  where  made 
through,  §  473. 

Injunction,  to  show  cause  why  should 
not   issue,  §  530. 

Inspection    of    writings,    for,  §  1000. 

Judgment  roll,  orders  striking  out  plead- 
ing are  part  of,  §  670. 

Jurisdiction  of  justice's  court  over  vio- 
lation, §  103. 

Nunc  pro  tunc,  filing  under  effectual,  in 
proceedings  to  establish  title  where 
records   burnt,  §  1046a. 

Out  of  court  and  without  notice,  how 
vacated  or  modified,  §  937. 

Payment  of  money,  for,  enforced  by  exe- 
cution, §  1007. 

Power  of  judges  to  grant  and  hear,  at 
chambers,  §§  165,  166. 

Power  of  judicial  officers  to  compel 
obedience  to,  §  177. 

Probate  court,  form  of,  in  general, 
§  1704.     See  Probate  Court. 

Quo  warranto,  for  arrest  of  defendant 
in, §  804. 

Relief  from,  for  mistake,  surprise,  ne- 
glect,  etc.,  §  473. 

Removal  of  attorney  for  disobeying, 
§287. 

Repeated  applications,  when  a  contempt, 
§183. 

Repeated  applications  for,  prohibited, 
§§1S2,    183. 

Reviewed,   how,  §  936. 

Revocation  of  order  refused  by  another 
judge,  §  183. 

Special  proceedings,  in,  defined,  §  1064. 

Summons,  for   publication   of,  §  413. 

Staying  execution  of,  power  of  judge, 
§  681a. 

Surprise,    relief    from,  §  473. 

Survey,  for,  §§  742,  743. 

Survey  of  land,  order  for,  in  ejectment, 
§§  742,  743. 

Telegraph,   service  by,  §  1017. 

Transfer  of  order  to  show  cause,  when 
may  be  made,  §  1006. 

Where  may  be  made,  §  1004. 

ORDER  OF  PROOF.     See  Evidence,  XIII. 

ORDER  OF  SALE.     See  Estates  of  Dece- 
dents, XIII,  2,  3. 

ORDINANCE. 

Conditions  precedent  to  rights  under, 
performance  of,  how  pleaded,  §  459. 

How  pleaded,  §  459. 

How  pleaded  in  police  court,  §  929. 

Jurisdiction  of  justice  of  peace,  §  103. 

Violation  of,  trial,  when  by  court  and 
when  by  jury,  §  932. 
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ORIGINAL     JURISDICTION.     See    Supe- 
rior Court;  Supreme  Court. 

OWELTY. 

Of   partition,  §  1681. 

OV/NERSHIP. 

Presumption    of,    arising    from    delivery 

of   thing,  §  1963. 
Presumption  of,  from  acts  of  ownership, 

§  1963. 
Presumption    of,    from    common    reputa- 

■tion,  §  1963. 
Presumption  of,  from  possession,  §  1963. 


PAPERS.  ^         _ 

Burnt,  how  supplied.  See  Burnt  or  De- 
stroyed Eecords  or  Documents. 

Lost,  how  supplied,  §  1045. 

■Service   of,  §§  1011-1017.     See  Service. 

To  be  furnished  by  appellant  on  appeal, 
§§  950,   953a. 

What  may  be  taken  by  jury  on  retiring, 
§  612. 

With  defective  title  or  defective  title, 
when  valid,  §  1046. 

PARCENERS.     See   Partition. 

PARENT  AND  CHILD. 

Change    of    name   by    infant,   parent   to 

make  application,  §  1276. 
Father     may    sue    for    death    of     minor, 

§376. 
Mother  may  sue  for  death  of  child  when, 

§376. 
Mother    may    sue    for    injury    to    minor 

child  when,  §  376. 
Preference  of  parent  in  appointment  of 

guardian, §  1751. 
Seduction   of   daughter,  father   may  sue 

for,  §  375. 
Seduction  of  daughter,  mother  may  sue 

for,  when,  §  375. 
Service  of  summons  on  parent  in  action 

against  child,  §  411. 
Who  may  be  sued  for  death  or  injury  ot 

minor,  §  376. 

PAROL  EVIDENCE.     See  Evidence. 
Custom,  of,  to  explain  character  of  eon- 
tract,  §  1870. 
To  explain  latent  ambiguity,  §  18d6. 
To  vary  writing,  inadmissible,  §  1856. 
When    admissible     to     explain    writing, 
§  1856. 

PARTICULARS. 

Bill  of,  §§  454,   853. 

PARTIES. 

Abate,    transfer    of     interest    does    not 

cause  action  to,  §  385. 
Abatement  by  death,  etc.,  §  385. 
Absence  of,  order  made  during,  deemed 

excepted  to,  §  647. 


PARTIES.     (Continued.) 

Absence  of  party  in  attendance  on  legis- 
lature, continuance  for,  §  595. 
Action   to   be   in   name   of   party   in   in- 
terest, §  367. 
Adding,  §§389,  473. 
Additional,  how  brought   in,  §  389. 
Administrator,  as,  §§  369,  1586. 
Administrator  may  sue  on  bond  of  prede- 
cessor in  his  own  name,  §  15S6. 
Administrator  or  executor  may  sue  with. 

out  joining  beneficiary,  §  369. 
Adverse     claim,    action     to    determine, 

§§  380,   381,  738. 
Amended  and  supplemental  pleadings  to 

bring  in  necessary, §  389. 
Amendment  changing,  §  473. 
Application  to  be  made  party,  by  inter- 
ested  person, §  389. 
As  witness,  §  1879.  . 

Assignment    of    chose    not    to    prejudice 

defense, §  368. 
Associates  may   be   sued   under   common 

name,  §  388. 
Associates   may   sue   by    common   name, 

§  388. 
Attendance  on  legislature,  postponement 

of  trial  for,  §  593. 
Beneficiaries   need   not   be   joined   when, 

§  369.  .       . 

Bills  of  exchange,  joinder  of  parties  in 

action   on,  §  383. 
Change    of,    order    relating    to,    part    of 

judgment   roll,  §  670. 
Character,    good,    admissibility    of    evi- 
dence of,  §  2053. 
Child,    parent     may    sue    for     injury    or 

death   of,  §  376.  . 

Child,  parent  may  sue  for  seduction  ot 

daughter,  §  375. 
Claimants  under  common  source  ot  tine 

mav    unite,  §  381. 
Cloud  on  title,  suit  to  remove,  §  381. 
Common  interest,  one  may  sue  or  defend 

for    all,  §382. 
Consent,  refusal  to  give,  making  one   a 

defendant,  §  382. 
Contempt  by,  §  1209. 
Contracts,   joinder   of    persons   severally 

liable,  §  383. 
Coparceners,  §§  381,   384. 
Co-tenants,  §§  381,  384.  _  _ 

Co-tenants    may    sue    or    defend    jointly 

or  severally,  §  384. 
Co-tenants,  part  may  sue  or  defend  for 

all,  §§381,  384. 
Court  may  order  in  other,  when,  §  389. 
Death    of,    when    not    to    abate    action, 
§  385.  , 

Death   or   disability  of  party,   effect   ot, 

§  385. 
Death,    substitution    of    representative, 

§385.  „ 

Death,  who  may  sue  for,  §§  376,  ^/  /. 
Deemed  to  be  the  same  when,  §  1910. 
Defect  of,  demurrer  for,  §  430. 
Defendant,  definition  of,  §§  308,  1063. 
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Defendant     in     action     against     vessel, 

§814. 
Defendant    in    action    to    determine    ad- 
verse claims  to  realty,  §  380. 
Defendants,  proceedings  where  part  only 

served,  §  414. 
Defendant,   improper   joinder   of   person 

as,    place    of    trial,  §  395. 
Defendant,   substitution   for,  §  386. 
Defendants,   those   united  in  interest  to 

be  joined  as,  §  382. 
Defendants,  who  may  be  joined  as,  §  379. 
Defense  by  one,  for  benefit  of  all,  §  3S2. 
Definition    of    plaintiff    and    defendant, 

§§  308,   1063. 
Designated   as   plaintiff   and    defendant, 

§308. 
Designated   how,   in   special   proceeding, 

§  1063. 
Disabilities,  effect  on  statute  of  limita- 
tions.    See  Limitation  of  Actions. 
Disability  of,  when  not  to  abate  action, 

§384. 
Distribution    of     decedent's     estate,    in, 

§  1664. 
Ejectment,    in,    summons     to     unknown, 

§§  750,   751. 
Eminent   domain,  in,  §§  1244,  1246. 
Escheat   proceedings,  in,  §  1271. 
Estopped,  who   are,  §§  1908,  1910. 
Excluded  from  courtroom,  party  cannot 

be,  §  2043. 
Executors  as,  §  369.     See  Executors  and 

Administrators,  VIII. 
Executors  may  sue  without  joining  bene- 
ficiary, §  369. 
Executors    not    qualifying   need   not    be 

made,  §  1587. 
Fictitious  name,  substituting  real  name, 

§474. 
Fictitious     name,   when     party   may   be 

sued  by,  §  474. 
Fire  department,  actions  for  injuries  by, 

§390. 
Forcible  entry  and  detainer,  in,  §§  1164, 

1165. 
Foreclosure,  to,  who  need  not  be  made, 

§726. 
Franchise,   in   action   for   usurpation   of, 

§§  803,  808. 
Guardian  ad  litem,  how  appointed,  §  373. 
Heirs  may  sue  for  wrongful  death,  §  377. 
Husband  and  wife,  §§  370,  371. 
Incompetent,    to     appear     by    guardian, 

§372. 
Infant,  to  appear  by  guardian,  §  372. 
Infants  as.     See  Infants. 
Insane   person,   to    appear   by   guardian, 

§372. 
Insane  persons,  as.     See  Insane  Persons. 
Insurers    in    separate     policies    may    be 

joined,  §  383. 
Interest,  in,  when  to  join,  §  382. 
Interest,  real  party  in,  to  sue,  §  367. 
Interpleader,  when  and  how  maintained 

§386. 
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Intervention,  how  and  when  effected, 
§387. 

Intervention,  who   may  intervene,  §  387. 

Joinder,  holders  of  mechanics'  liens, 
joinder   of,  §  1195. 

Joinder,  improper,  of  defendant,  to  de- 
termine  place   of   trial,  §  395. 

Joinder,  married  woman  as  party, 
joinder   of   husband,  §§  370,    371. 

Joinder  of  defendants  in  action  to  de- 
termine adverse  claims  to  real  estate, 
§380. 

Joinder  of  insurers  in  separate  policies, 
§  383. 

Joinder  of,  in  suits  respecting  negoti- 
able instruments,  §  383. 

Joinder  of  those  united  in  interest, 
§§378,   382. 

Joinder  of  those  severally  liable  upon 
same    obligation,  §  383. 

Joinder,  parties  holding  under  a  com- 
mon source  of  title,  §|  381,  384. 

Joinder,  sureties,  §  383. 

Joinder,  trustee  may  sue  without  join- 
ing  beneficiary,  §  369. 

Joint  contracts.     See  Joint  Contracts. 

Joint  debtors,  after  judgment,  §  989. 
See  Joint  Debtors. 

Joint   tenants,  §§  381,   384. 

Judge  or  justice  who  is  party  is  disquali- 
fied, §  170. 

Judgment  against  one,  action  to  proceed 
against   others,  §  579. 

Judgment  may  be  for  or  against  one  or 
more   of   the,  §  578. 

Judgment  may  determine  rights  of  par 
ties  as  between  themselves,  §  578. 

Judgment,  parties  are  deemed  to  be 
same,   when,  §  1910. 

Justice's  court,  in,  appear  in  person,  or 
by  attorney,  §  842. 

Landlord,  joinder  of,  as  defendant, 
where  tenant  in  possession,  §  379. 

Legislature,  extension  of  time  during 
attendance  on,  §  1054. 

Married  woman  as  party,  husband  must 
be  joined  and  when  not,  §  370. 

Married  woman  may  defend  suit  against 
herself    and    husband,  §  371. 

Married  woman  as.  See  Married 
Woman. 

Mechanics'  liens,  lien-holders  may  join 
in  action  on,  §  1195. 

Misjoinder,  demurrer  for,  §  430. 

Mortgage,  in   action   to   redeem,  §  346. 

Names  of,  complaint  to  contain,  §  426. 

Names  of,  summons  to  contain,  §  407. 

Negligence  causing  death  or  injury,  who 
may  sue  for,  §§  376,   377. 

Negotiable  instruments,  joinder  in  suit 
on,  §  383. 

New,  bringing  in,  §§  389,  473. 

Non-joinder,   demurrer  for,  §  430. 

Numerous,  one  or  more  mav  sue  or  de- 
fend for  benefit  of  all,  §  382. 
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Office,  in  action  for  usurpation  of,  §§  803, 
808. 

One  may  sue  or  defend  for  all  when, 
§  382. 

Other,   court    may   order   in,  §  3S9. 

Parent  may  sue  for  injury  or  death  of 
child,  §  376. 

Parent  may  sue  for  seduction  of  daugh- 
ter, §  375. 

Parent  may  sue  whom  for  death  or  in- 
jury   of    child,  §  376. 

Particular  proceeding,  in.  See  particu- 
lar title. 

Partition,  in.     See  Partition. 

Place  of  trial  where  person  improperly 
joined   as   defendant,  §  395. 

Plaintiff,  definition   of,  §§  308,   1063. 

Plaintiffs,  those  united  in  interest  to 
be  joined  as,  §  382. 

Plaintiffs,  who  may  be  joined  as,  §  378. 

Production  of  books  and  papers,  §  1000. 

Promissory  notes,  joinder  of  parties  in 
actions  on,  §  383. 

Quieting  title,  in,  §§  346,  738. 

Quo  warranto,  in,  §§  803,  808. 

Real  party  in  interest  to  sue,  §  367. 

Record  of  court,  parties  cannot  contra- 
dict, §  1837. 

Redemption  from  mortgage,  in  action 
for,  §  346. 

Refusal  to  join,  person  made  a  defend- 
ant, §  382. 

Representative  may  sue  for  wrongful 
death, §  377. 

Representative,   substitution   of,  §  385. 

Same,   when   deemed,  §  1910. 

Seduction,  who  may  sue  for,  §§  374,  375. 

Service  on,  manner  of,  §§  1010,  1011. 

Special    proceedings,   in,  §  1063. 

Striking  out,  §  473. 

Substitution  of,  §§  385,  386. 

Substitution  of  parties  making  claim  on 
defendant,  §  386. 

Substitution  of  successors  in  interest, 
§385. 

Substitution,  where  party  interpleads, 
§387. 

Suit  by  one,  for  benefit  of  all,  §  382. 

Sureties,  joinder  of,  in  suit  on  obliga- 
tion, §  383. 

Sureties  on  same  or  separate  instru- 
ments, joinder  of,  §  383. 

Tenants    in    common,  §§  381,    384. 

Tenants  in  severalty,  §  381. 

Transfer  of  action  does  not  abate  it, 
§385. 

Transfer  of  interest,  action  does  not 
abate,  §  385. 

Trust,  suit  to  establish,  §  381. 

Trustee  may  sue  without  beneficiary, 
§369. 

Trustee  of  express  trust,  who  is,  §  369. 

Trustee  of  express  trust  may  sue  with- 
out joining  beneficiary,  §  369. 

Unknown,  fictitious  name,  §  474. 
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Unknown,    in    suit    to    quiet    title,    sum- 
mons to,  §§  750,   751. 
Unmarried  female  may  recover  for  own 
seduction,  §  374. 

Vessel,  defendant  in  action  against, 
§814. 

When   one   or   more   may   sue   or   defend 

for  all,  §  382. 
Witness,  as,  §  1879. 

PARTITION. 

Abstract  of  title,  by  whom  made,  §  800. 

Abstract  of  title,  correction  of,  §  800. 

Abstract  of  title,  court  may  order  party 
to   procure,   when,  §  799. 

Abstract  of  title,  custody  of,  §  799. 

Abstract  of  title,  expense  of,  §  799. 

Abstract   of   title,   generally,  §  799. 

Abstract  of  title,  how  verified,  §  800. 

Abstract  of  title,  keeping  for  inspec- 
tion, §  799. 

Abstract  of  title,  notice  of  making, 
§  799. 

Abstract  of  title,  notice  that  it  is  open 
for  inspection, §  799. 

Abstract  of  title,  plaintiff  may  procure, 
§  799. 

Action  for,  when  lies,  §  752. 

Action  for,  who  may  bring,  §  752. 

Action,  where  brought,  §  392. 

Agreement  as  to  shares  on  sale,  filing 
of,  §  790. 

Allotting  and  locating  shares  of  parties, 
§764. 

Allowance  for  action  brought  or  de- 
fended  by   one,  §  798. 

Allowance  of  expenses  paid  by  one  ten- 
ant, §  798. 

Answer,  admission  by  failure  to  file, 
§758. 

Answer  in,  what  to   contain,  §  758. 

Appeal  from  order  respecting,  time  for, 
§939. 

Appeal  lies  from  what  orders  respecting, 
§963. 

Arbitration  in  case  of,  §  1281. 

Attorney,   appointment   of,   on   death   o? 

disability   of  party,  §  763. 
Attorney    appointed    to   represent   party 

allowed   reasonable  compensation  tax- 
able as  costs,  §  763. 
Attorney's'  fees,  costs  include,  §  796. 
City   included   in   property,   proceedings 

in   case   of,  §  76"3. 
Compensation    of    tenant    whose    estate 

has  been  sold,  §  778. 
Compensation    of    tenant    whose    estate 

sold,  court  may  fi.x,  §  779. 
Compensation,    when    unequal    partition 

ordered,  §  792. 
Compensatory  adjustment,  §  792. 

Complaint  in  case  of  unknown  party  or 

interest,  §  753. 
Complaint    must    set    forth    interests    of 

parties,  §  753. 
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Complaint  must  set  forth  what  facts, 
§753. 

Complaint,  where  interest  is  unknown 
or  contingent,  §  753. 

Complete,  when  impracticable,  proceed- 
ings on,  §  760. 

Contingent  interest,  protection  of,  §  781. 

Conveyance  by  co-tenant  pending  ac- 
tion, effect   of,  §  766. 

Conveyances  to  be  executed  on  confirma- 
tion  of  sale,  §  785. 

Conveyances  to  be  recorded,  §  787. 

Conveyances,  who  are  barred  by,  §  787. 

Costs,  abstract  of  title,  §§  799,  800. 

Costs  include  attorneys'  fees,  §  796. 

Costs,  interest  on,  §  801. 

Costs,  judgment  for,  how  enforced,  §  796. 

Costs,  lien  on  undivided  share,  subject 
to,  §  769. 

Costs  may  be  included  in  judgment, 
§  796. 

Costs  of,  a  lien  on  shares  of  parceners, 
§796. 

Costs  of,  application  of  proceeds  of  sale 
to,  §  771. 

Costs  of  litigation  between  parties,  pay- 
ment of,  §  796. 

Costs  of  previous  litigation,  incurred  by 
one  tenant,  §  798. 

Costs  of  proceedings,  apportionment  of, 
§§  768,   769. 

Costs  of,  when  restricted  to  certain  par- 
ties, §  796. 

Counsel  fees  a  lien  on  shares,  §  796. 

Counsel  fees,  incurred  by  one  tenant, 
§798. 

Death  of  party,  effect  on  the  judgment, 
§766. 

Death  or  disability  pending,  proceedings 
on,  §  763. 

Death  pending  proceedings,  effect  of, 
§  766. 

Decedent's  estate,  distribution  and  par- 
tition of,  §§  1675-1686.  See  Estates 
of   Decedents,   XIV,   3. 

Decedent's  estate,  of,  on  partial  distri- 
bution, §  1661. 

Disbursements,  interest  on,  §  801. 

Dismissal,  failure  to  serve  and  return 
summons,  §  5Sla. 

Division  of  property  must  be  made  how, 
§764. 

Encumbered  property,  application  of 
proceeds,  §  771. 

Estate  for  life  or  years,  tenant  of,  com- 
pensation  awarded  to,  §  778. 

Estate  for  life  or  years,  tenant  of,  pro- 
ceedings on  refusal  to  accept  compen- 
sation, §  779. 

Estate  for  life  or  years,  unknown  ten- 
ant  of,   protection   of,  §  780. 

Estate  for  life,  when  may  be  set  off  in 
property  not  sold, §  770. 

Estate  for  years,  when  may  be  set  off 
in  property  not  sold,  §  770, 
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Executor,  possession  of,  for  purpose  of. 

§  1581. 
Expenses,  abstract  of  title,  §§  799,  800. 
Expenses,   interest   on,  §  801. 
Expenses    of,    how    apportioned,   §§   768, 

769,   771. 
Expenses  of  litigation  between  parties, 

payment  of,  §  796. 
Expenses  of  litigation  paid  by  one  ten- 
ant, for  common  benefit,  allowance  of, 
§798. 
Fees,  apportionment  of,  §§  768,  798. 
Future    interests,    court    must    ascertain 

and  secure,  §  781. 
Future  interests,  how  protected,  §  781. 
Guardian,  assent  of,  authority  of  court, 
necessity  of,  and  how  obtained,  §  1772. 
Guardian,   authority  of,  on  partition  of 

ward's  interest,  §  1772. 
Guardian    cannot    purchase,    except    for 

ward,  §  783. 
Guardian      may     receive      proceeds      of, 

§§  793,   794. 
Guardian  of  person  under  disability  may 
consent      to      and      execute      releases, 
§§  795,1772. 
Guardian  receiving  proceeds,  must  give 

undertaking,  §794. 
Improvements,  apportionment  of,  §  764. 
Improvements,  appraisement  of,  §  763. 
Improvements    by    tenant,    rights   where 
site    of     city    included     in    property, 
§763. 
Improvements  by  co-tenant,  value  of  to 

be  excluded,  §  764. 
Improvements  to  be  excluded  from  valu- 
ation   in   making   allotments,  §  764. 
Improvements,    in    partition    of    site    of 
town  or  city,  prior  right  of  purchase 
of,  §  763. 
Infant,  consent  by  guardian  to  partition 

and  release  by,  §  795. 
Infant,  securities  for  share  of,  §  777. 
Infant's    share,    payment     to     guardian, 

§§793,   794. 
Infant's   share,   taking  securities   for  in 

name  of  guardian,  §  777. 
Infant,  unequal  partition,  compensation, 

§  792. 
Insane   person,   consent  by   guardian   to 
partition  and  release  by,  §§  795,  1772. 
Insane  person,  payment   of  share  of,   to 

guardian,  §  794. 
Insanity  of  person,  pending,  proceedings 

on,  §  763. 
Interest  on  disbursements,  §  801. 
Investment   of  proceeds  of  unknown   or 

absent  owner,  §§  788,  789,  791. 
Judgment  in,  binds  whom,  §§  766,  767. 
Judgment   in,   effect   of   death   of  party, 

§766. 
Judgment  in,  not  to  affect  what  tenants 

for  years,  §  767. 
Judgment    confirming   report,   protection 
of    rights    or     persons    not    in    being, 
§  766. 
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Judgment    on    report    of    referee,    upon 

whom  binding,  §  766. 
Judgment   on  report   of  referee,  conclu- 
siveness  of,  §  766. 
Judgment  to  be  entered  on  confirmation 

of  report  of  referee, §  766. 
Lien,  appointment  of  referee  to  inquire 

into, §  761. 
Lieu,   notice    to    be    given   of,   on   sale, 

§  775. 
Lien    of    defendant,    answer    must    set 

fortli,  §  758. 
Lien  on  undivided  interest  a  charge  only 

on  share  assigned  each  party,  §  769. 
Lien     on     undivided     share     subject     to 

costs,  §  769. 
Lien,  proceeds  of  sale  to  be  applied  to 

discharge  of,  §  771. 
Lien-holder  holding  other^securities,  pro- 
ceedings in  case  of, §  772. 
Lien-holders    must   be    made   parties,    or 
referee  appointed  to  determine  rights, 
§  761.  , 

Lien-holders  not  of  record  need  not   be 

made   parties,  §  754. 
Lien-holders,    notice     to     appear    before 

referee, §  762. 
Lien-holders,     notice     to     appear,     how 

served,  §  762. 
Lien-holders,  notice  to,  where  absent  or 

residence  unknown,  §  762. 
Lien-holders,   purchase    by,    proceedings, 

§  786. 
Lis   pendens,   plaintiff   to    record   notice 

of,  §  755. 
Lunatic's  estate,  §§  792,  794,  795,  ln2. 
Mortgaged  property,  application  of  pro- 
ceeds of,  §  771. 
Must  be   according  to  rights   of  parties 

as  determined  by  court,  §  764. 
Non-residents    claiming  jien,    notice    to 

appear,  how  served,  §  762. 
Non-residents,    service     on,    by   publica- 
tion, §  757. 
Notice  of,  §  755. 
Owelty,  §  1681. 

Partial  distribution  of  estate,  on,  §  1661. 
Partial,  proceedings  in,  §  760. 
Partial,  when  to  be  ordered,  §  760. 
Parties,  death  or  disability  of, ^pending 

the  action,  proceedings  on,  §  763.    ^ 
Parties,  lien-holders  must  be  made,  §  -61. 
Parties,    non-resident,    service   by   publi- 
cation, §  757. 
Parties,  ordering  in.  lien-holders,  §  7bl. 
Parties,  purchasers  and  lien-holdj?rs  not 

of  record  need  not  be  made,  §  7o4. 
Parties,    rights    of     all,    may    be    ascer- 
tained, §  759. 
Parties,  unknown,  rights  of,  may  be  con- 
sidered  together, §  759. 
Parties,   unknown    owners,   rights   of,   to 

be  considered, §  759. 
Parties,    unknown,    service    by    publica- 
tion, §  757. 
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Payments  by  one  tenant  for  common 
benefit,  allowance  of,  §  798. 

Place  of  trial  of  suit  for,  §  392. 

Proceedings  where  party  dies  or  be- 
comes incompetent,  §  763. 

Proceedings  where  site  of  city  or  town 
included  within  interior  limits  ot 
property, §  763. 

Proceedings  when  lien-holder  purchases, 
§  786.  ^  , 

Proceeds,  agreement  as  to,  and  proceed- 
ings on, §  790. 

Proceeds  belonging  to  unknown  or  aD- 
seut  party,  duty  of  county  clerk  in- 
vesting, §  791. 
Proceeds  belonging  to  unknown  or  aD- 
sent  party  invested  in  county  clerks 
name,  §  789. 

Proceeds  belonging  to  unknown  parties 
or    non-residents     must     be     invested, 

§  788.  , 

Proceeds,  conflicting  claims  to,  proceea- 

ings  on,  §  774. 
Proceeds,     deposited     in     court     when, 

§§773,774.  , 

Proceeds,     distribution     ot,  88   i  i  ^,   "^t 

785.  ^   ,,. 

Proceeds,  distribution  of,  party  holding 
other  securities   may  be  compelled  to 
exhaust,  §  772. 
Proceeds,  guardian  of  infant  or  lunatic 

may  receive,  §§  793,  794. 
Proceeds,    how    disposed    of     to    protect 

future  interests,  §  781. 
Proceeds,     non-residents      or      unknown 

owners   of,  disposition,  §  788. 
Proceeds  of  encumbered  property,  appli- 
cation of, §  771. 
Proceeds,  order  confirming  sale  may  di- 
rect  disposition   of,  §  785. 
Proceeds,   order  directing  investment  of 
share    of    infant,   lunatic,    or    non-resi- 
dent, §  776. 
Proceeds,   payment    into    court,    contmu- 

ing  cause  to  determine  claims,  §  774. 
Proceeds,  taking  testimony  to  determine 

rights,  §  774. 
Eeferee  cannot  purchase  at  sale,  §  783. 
Eeferee,  new,  court  may  appoint,  §§  763, 

766. 
Eeferee,  single,   powers  of,  §  763. 
Eeferee    to    determine     rights    of     hen- 
holders,  §  761. 
Eeferee  to  determine  rights  of  lien-hold- 
ers   notice  to  appear  before.  §  762. 
Eeferee  to  determine  rights  of  lien-Bold- 
ers,   notice    to   appear   before,   service 
an   absentees,  §  762. 
Eeferee  to  determine  rights  of  hen-hold- 
ers, report  of, §  762. 
Eeferees,  allotment  and  division  of  prop- 
erty, §  764. 
Eeferees.  city  or  town  site,  duty  in  par- 
titioning, §  763. 
Eeferees,  duties  of,  in  making  partition 
§764. 
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Referees,  expenses  and  fees  of,  appor- 
tionment  of,  §  768. 

Referees,  number  of,  §  763. 

Referees,  one  to  be  appointed,  when, 
§763. 

Referees,  qualifications  of,  §  763. 

Referees,  report  may  be  confirmed,  modi- 
fied, or  set  aside,  §  766. 

Referees,  single  referee  may  be  ap- 
pointed by  consent,  §§  763,  797. 

Referees,  single  referee,  powers  and 
duties  of,  §  763. 

Referees,  surveyor,  employment  of, 
§764. 

Referees,  three  to  be  appointed,  §  763. 

Referees,  when  appointed  to  make,  §  763. 

Report,  appeal  from,  time  to  take,  §  739. 

Report,  confirmation  of.  Judgment  on, 
§  766. 

Report  may  be  confirmed,  changed, 
modified   or  set  aside,  §§  763,  766. 

Report,  motion  to  confirm,  change,  mod- 
ify  or   set   aside,  §  765. 

Report  of  referees,  court  may  afl&rm, 
modify  or  set  aside,  §§  763,  766. 

Report  of  referees  to  contain  what, 
§§765,   784. 

Report,  referees,  to  make,  §  765. 

Rights  of  all  parties  may  be  determined, 
§§  759,  774. 

Road  or  street,  setting  apart  portion 
for,  §§  763,    764. 

Road  or  street,  setting  apart  portion 
for,  effect  on  existing  roads  and 
streets,  §  764. 

Sale,  agreement  as  to  shares,  filing  of, 
§790. 

Sale,  auction,  to  be  at,  §  775. 

Sale,  before  ordering,  title  to  be  ascer- 
tained, §  759. 

Sale,  confirmation  of,  conveyances  to  be 
executed, §  785. 

Sale,  confirmation  or  setting  aside  of, 
§§784,   785. 

Sale,  conveyance  must  be  recorded  in 
county,  §  787. 

Sale,  conveyance  will  bar  whom,  §  787. 

Sale,  co-tenant  purchasing,  receipt  for 
claim,  §  786. 

Sale,  credit,  court  must  direct  terms  of, 
§  776. 

Sale,  encumbered  property,  application 
of   proceeds, §  771. 

Sale,  future  or  contingent  interests,  pro- 
tection of,  §  781. 

Sale,  guardian  of  infant  or  lunatic  may 
receive  proceeds,  §§  793,  794. 

Sale,  gviardian  of  infant  party  may  not 
be  interested  in,  §  783. 

Sale,  highest  bidder,  sale  to  be  to,  §  775. 

Sale,  improvements  on  town  site,  ap- 
praisement of,  §  763. 

Sale,  improvements  on  town  site,  prior 
fight  of  purchase,  §  763. 

Sale,  increased  bid,  offer  of,  proceedings 
on,  §  784. 


PARTITION.     (Continued.) 

Sale,  increased  bid  to  be  ten  per  cent, 
§784. 

Sale,  lien-holder  purchasing,  receipt  for 
claim,  §  786. 

Sale,  lots  to  be  sold  separately,  §  782. 

Sale,  mortgaged  property,  application  of 
proceeds,  §  771. 

Sale,  new,  when  ordered,  §  784. 

Sale,  notice  of,  and  its  requisites,  §  775. 

Sale  of  site  of  town  or  city,  improve- 
ments, right  of  co-tenant  making  im- 
provements  to   purchase,  §  763. 

Sale  of  site  of  town  or  city,  when  or- 
dered, §  763. 

Sale  of  specific  tract  by  tenant  in  com- 
mon, how  such  land  allotted,  §  764. 

Sale,  order  confirming,  to  direct  disposi- 
tion of  proceeds,  §  785. 

Sale,  order  to  direct  investment  of  pro- 
ceeds, §  776. 

Sale,  private,  how  conducted,  §  775. 

Sale,  private,  when  may  be  ordered, 
§775. 

Sale,  proceedings  when  lien-holder  pur- 
chases, §  786. 

Sale,  proceeds  to  be  applied  in  discharge 
of  lien,  §  771. 

Sale,  referee,  no  person  to  be  purchaser 
for  benefit   of,  §  783. 

Sale,  referee  not  to  be  interested  in, 
§783. 

Sale,  purchasers,  who  may  not  be,  §  783. 

Sale,  report  of,  filing,  §  784. 

Sale,  report  of,  referees  must  make, 
§784. 

Sale,  report  of,  requisites  of,  §  784. 

Sale,  return,  of,  hearing  and  proceed- 
ings, §  784. 

Sale,  rights  of  all  persons  may  be  as- 
certained, §  759. 

Sale,  rights  of  unknown  parties  to  be 
ascertained, §  759. 

Sale,  securities,  agreement  as  to,  and  re- 
ceipt and  filing  of,  §  790. 

Sale,  securities,  delivery  of  and  receipt 
for,  §  790. 

Sale,  securities,  duty  of  clerk  in  whose 
name   taken,  §  791. 

Sale,  securities  for  purchase-money  for 
share  of  infant,  §  777. 

Sale,  securities  for  purchase-money,  in 
whose  name  to  be  taken,  §§  777,  789, 
790. 

Sale,  securities  for  purchase-money,  ref- 
erees may  take,  §  777. 

Sale,  securities,  in  whose  name  taken, 
§§789,   790. 

Sale,  securities  taken  by  referee,  dis- 
tribution of,  §  773. 

Sale,  setting  aside  of,  §§  784,  785. 

Sale,  tenant  for  life  or  years,  compen- 
sation, consent  to  receive  and  filing 
and  entry  of,  §  778. 

Sale,  tenant  for  life  or  years  entitled  to 
reasonable  compensation,  §  778. 
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Sale,  tenant  for  life  or  years,  proceed- 
ings where  consent  to  compensation 
not  given, §  779. 

Sale,  tenant  for  life  or  years,  protection 
of  rights  of,  §  780. 

Sale,  tenant  for  life  or  years,  unknown, 
protection   of   rights   of,  §  780. 

Sale,  terms  of,  order  to  direct,  §  776. 

Sale,  terms  of,  to  be  made  known  at 
time,  §  782. 

Sale  to  be  at  auction,  §  775. 

Sale,  when  may  be  ordered,  §  763. 

Sale,  who  may  not  purchase,  §  783. 

Specific  tract,  of,  conveyed  by  one  ten- 
ant, §  764. 

Summons  must  be  directed  to  whom, 
§  756. 

Summons,  publication  of,  description  of 
property,  §  757. 

Summons,  service  may  be  by  publication 
when,  §  757. 

Surveyor,  fees  of,  apportionment  of, 
§768. 

Surveyor  may  be  employed,  §  764. 

Tenant  for  life  or  years,  consent  to  com- 
pensation and  filing  and  entry  of, 
§778. 

Tenant  for  life  or  years,  proceedings  on 
refusal   to   accept  compensation,  §  779. 

Tenant  for  life  or  years,  to  receive  rea- 
sonable  compensation,  §  778. 

Tenant  for  life  or  years,  unknown,  pro- 
tection of  rights  of,  §  780. 

Tenants  for  years,  when  not  affected  by, 
§767. 

Town  site,  proceedings  on  partition  of, 
§  763. 

Trial,  rights  of  all  parties  may  be  deter- 
mined, §  759. 

Unequal,  compensation  adjudged  in, 
§  792. 

Unequal,  compensation  where  unknown 
owners  or  infants,  §  792. 

Unknown  or  unascertained  owners, 
rights,  how  protected,  §§  763,  766. 

Unknown  owners,  court  must  protect, 
§§  763,  780. 

Unknown  owners,  investment  of  pro- 
ceeds, §§  788,   789. 

Unknown  owners  or  interests,  protec- 
tion of  rights  of,  §§  763,  780. 

Unknown  owners,  unequal  partition, 
compensation,  §  792. 

Unknown  owners,  service  on  may  be  by 
publication,  §  757. 

Vested  future  interests  to  be  protected. 
§781. 

Ward's  estate,  of,  §  1772. 

"When  action  may  be  brought,  §  752. 

When  property  includes  city  or  town, 
proceedings,  §  763. 

Where  action  for,  must  be  brought, 
§392. 

Who  may  maintain,  §  752. 
2  Fair. — 147 


PARTNERSHIP. 

Acts  or  declarations  of  partner  as  evi- 
dence, §  1870. 

Administrator,   partner   as,  §  1365. 

Executor's  sale  of  firm  interest,  §  1524. 

Judicial  officer  not  to  have  partner  prac- 
ticing  law,  §  172. 

Juror,  partner  disqualified  to  act  as, 
§602. 

Petition  for  sale  of  mine  by,  §  1530. 

Presumption  in  favor  of  contract  of, 
§  1963. 

Presumption   of,  §  1963. 

Eeceiver  for,  §  564. 

Referee,  partner  cannot  be,  §  641. 

Suit,  firm  name,  §  388. 

Surviving  partner,  compelling  account- 
ing by,  §  1585. 

Surviving  partner,  duty  to  account, 
§1585. 

Surviving  partner  to  settle  up  business, 
§  1585. 

PART  PERFORMANCE. 

Power  to  direct  specific  performance  on, 
§  1972. 

PATENT. 

Limitation  of  actions  by  patentee  of 
state,  §§316,  317. 

Prima  facie  evidence  of  date  of  location 
stated,  §  1927. 

Void,  action  to  recover  property,  limita- 
tion of,  §  317. 

PAYMENT. 

One  entitled  to  receipt  on,  §  2075. 

Presumption  of,  from  possession  of  or- 
der, §  1963. 

Presumption  that  money  paid  was  due, 
§  1963. 

Presumption  that  obligation  delivered 
up  has  been  paid,  §  1963. 

Tender,  objection  to,  must  be  specified, 
§  2076. 

Tender,  offer  in  writing  to  pay  equiva- 
lent to,  §  2074. 

Tender,  waiver  of  objection  by  failure 
to  specify  it,  §  2076. 

PEDIGREE. 

Common    reputation,   evidence   of,   when 

admissible,  §  1870. 
Declaration    of    decedent,    evidence    of, 

§  1852. 
Declaration  of  member  of  family  as  to, 

§  1852. 
What   admissible  as  evidence   of,  §  1870. 

PENALTY.     See  Fine. 

Arrest  for,  in  justice's  court,  §  861. 
Arrest  in  action  for,  §  479. 
Contempt,  for,  §  1218. 

Defacing  or  taking  down  notice  of  exe- 
cution sale,  for,  §  693. 
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PENALTY.     (Continued.) 

Embezzling  decedent's  estate,  or  dis- 
obeying citation  to  appear  in  the  mat- 
ter thereof,  for,  §§  1458,  1460. 

Execution  sale,  for  taking  down  notice 
of,  §  693. 

Execution  sale  without  notice,  for,  §  693. 

Justice's  court,  action  to  recover  in, 
§112. 

Limitation  of  action  on,  §§  33S,  340. 

Limitation  of  action  to  recover,  from 
stockholders    and    directors,  §  359. 

Mandamus,    for    disobedience    to,  §  1097. 

Place  of  trial  of  action  to  recover,  §  392. 

Practicing  law  without  license,  for, 
§281. 

Selling  under  execution  without  notice, 
for,  §  693. 

Sheriff,  liability  of,  §  682. 

Venue  of  action  to  recover,  §  393. 

Venue,  offense  committed  on  waters  in 
several  counties,  §  395. 

Will,  for  non-delivery  of,  to  probate 
court,  §  1298. 

Witness  disobeying  subpffina,  liability 
to  party  aggrieved,  §  1992. 

PENDENCY  OF  ACTION.     See  Lis  Pen- 
dens. 
As  ground  of  demurrer,  §  430. 
Code,  effect  of  on  pending  actions,  §  8. 
Notice  of,  filing  of,  §  409. 
When  action  deemed  pending,  §  1049. 

PENSIONS. 

Exemption  of,  from  execution,  §  690. 

PEOPLE.     See  State. 

Execution  to  be  in  name  of,  §  682. 
Security,  do  not  give,  §§  529, 1058, 

PERFORMANCE. 

Of    conditions    precedent,    how    averted, 

§§  457,459. 
Time     of,     of     act,     may    be    extended, 

§  1054. 

PERISHABLE  PROPERTY. 

Appeal    from    judgment    directing    sale 

does  not  stay,  §  949. 
Attachment     of,     property,     how     sold, 

§547. 
Attachment  of,  proceeds  of  sale  of,  duty 

of  sheriff  as  to,  §  547. 
Attachment    of,    proceeds    of    sale     of, 

§  550. 
Notice  of  execution  sale  of,  §  692. 
Sale     bv     executor     or     administrator, 

§  1522. 

PERJURY. 

Number  of  witnesses  to  prove,  §  1844. 
Proof  necessary, §  1968. 

PERPETUATING      TESTIMONY.         See 

Depositions. 
Mode  of,  §§  2083-2087. 


PERSON. 

Definition  of  injury  to,  §  29. 

Includes  corporation,  §  17. 

Joinder  of  actions  for  injuries  to,  §  427. 

PERSONAL  INJURIES.     See  Negligence. 

PERSONAL  PROPERTY. 

Action  to  foreclose  lien  in  justice's 
court,  summons  may  be  served  out  of 
county,  §  848. 

Action  to  recover,  application  to  be 
made  party,  §  389. 

Action  to  recover.  See  Claim  and  De- 
livery. 

Adverse  claim  to,  action  to  determine, 
§  1050. 

Attachment  of,  manner  of,  §  542. 

Claim  and  delivery.  See  Claim  and  De- 
livery. 

Conflicting  claims  to,  dismissal  for  fail- 
ure to  serve  or  return  summons,  §  581a. 

Execution,  how  subjected  to,  §§  682,  684. 

Execution  sale  of,  how  delivered,  §§  698, 
699. 

Execution  sale  of,  manner  of,  §  694, 

Execution  sale  of,  notice,  §  692. 

Includes  what,  §  17. 

Joinder  of  actions  concerning,  §  427. 

Limitation  of  action  for  injury  to,  §  338. 

PESTILENCE. 

As  cause  for  removal  of  court,  §  142, 

PETITIONS. 

Particular  proceedings,  in.  See  particu- 
lar title. 

PETIT  LARCENY. 

Justice  has  jurisdiction  of,  §  115. 

PHONOGRAPHIC  REPORTER, 

Absent,   clerk  to  take  testimony,  §  1051. 
Appeal,  to  transcribe  report  of  trial,  for 

purpose  of, §  953a. 
Appeal,  transcribing  report  of  trial  for 

purpose  of, §  953a. 
Appeal,  transcription  of  record,  duty  of 

reporter,  §  953a. 
Appeal,  transcript  on,  rights  and  duties 

of    reporter    in    relation   to.     See    Ap- 
peals, V. 
Appointment  and  tenure  of  office,  §  269. 
Attention  to  duties  in  person,  §  271. 
Attention    to    duties    in    person,    excuse 

from,  §  271. 
Clerk    to    take    down    testimony    where 

there  is  no,  §  1051. 
Compensation  of,  §  274. 
Compensation  of,  how  paid,  §  274. 
Compensation   of,  right  to  demand  fees 

in  advance,  §  274. 
Competency,  certificate  of,  §  270. 
Competency,  test  of,  §  270. 
Costs,  taxing  fees  of  reporters  as,  §  274. 
Duties  of,  §  269. 
Duty  to  attend  on  hearing  of  motion  for 

new  trial  and  read  notes,  §  660, 
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Examination  of,  as  to  qualifications, 
§  270. 

Fees  of,  §§  274,274b. 

Fees  of,  taxing  as  costs,  §  274. 

Fees  of,  where  one  temporarily  ap- 
pointed, §  274. 

Fees  of,  who  to  pay,  §  274. 

Instructions  and  opinion,  appointment 
of  reporter  to  transcribe  where  no  of- 
ficial reporter,  §  274a. 

Instructions  and  opinions,  judge  may 
order  transcription  and  charge  cost 
against  county,  §  274a. 

Judges  may  order  matter  to  be  taken 
down  and  charged  against  county, 
§  274a. 

Number  of,  §  269. 

Oath  of,  §  272. 

Pro  tempore,  oath  of,  §  272. 

Pro  tempore,  fees  and  compensation  of, 
§  274. 

Pro  tempore,  report  of,  prima  facie  evi- 
dence, §  273. 

Pro  tempore  reporter,  official  reporter 
not  to  be  appointed,  unless  transcrip- 
tions are  completed  and  filed,  §  270. 

Pro  tempore,  when  appointed,  §  271. 

Qualifications  of,  and  how  tested,  §  270. 

Keference  to  report  of,  on  hearing  mo- 
tion  for  new  trial,  §  G60. 

Report  of,  prima  facie  evidence,  §  273. 

Supreme  court,  for,  provided  for  in  Po- 
litical Code,  §  268. 

Transcript  of  notes,  prima  facie  correct, 
§273. 

PHOTOGRAPHY. 

Presenting  photographic  copy  of  will  to 
non-resident  witness,  §  1308. 


PHRASES. 

Interpretation 
Phrases. 


of.       See     Words     and 


PHYSICIANS.     See  Medicine. 

As  witness,  §§  1881,  1882. 

Exempt  from  jury  duty,  §  200. 

Exemption  of  property  of,  §  690. 

Privileged  communications  between  phy- 
sician and  patient,  §  1881. 

Privileged  communication  between  phy- 
sician and  patient,  who  may  waive 
privilege  in  action  for  death,  §  1881. 

PLACE  OF  HOLDING  COURT. 

Provisions   respecting,  §§  142-144. 

PLACE  OF  TRIAL. 

Absence  or  dis.-ibility  of  justice,  trans- 
fer of  action,  §  90. 

Actions  in  wrong  county,  may  be  tried 
there  when,  §  396. 

Affidavit  of  prejudice,  but  one  change 
allowed,  §  170. 

Any  county,  action  may  be  tried  in,  un- 
less change  demanded^  §  396. 


PLACE  OF  TRIAL.      (Continued.) 

Appeal  from  order  on  motion  for  change, 

time  for,  §  939. 
Appeal     lies     from     order     relating     to 

change,  §  963. 
Change    of,    action    by    city    or    county, 

§394. 
Change    of,    affidavit    of    prejudice,    and 

counter-affidavit,  §  170. 
Change    of,   affidavit    of    prejudice,    pro- 
ceedings  on, §  170. 
Change  of,  affidavit  of  prejudice,  trans- 
fer of  cause  on, §  170. 
Change   of,  appeal  from  order  does  not 

stay, §  949. 
Change   of,   code  provisions  applying  in 

condemnation  suits,  §  1243. 
Change  of,  costs  of,  §  399. 
Change  of,  demand  for,  how  made,  §  396. 
Change  of,  demand  for  when  to  be  made, 

§396. 
Change   of,   disqualification   of  judge   or 

justice,  §§  397,  398. 
Change     of,     disqualification     of     judge 

where  more  than  one  judge  in  county, 

§170. 
Change  of,  how  made,  §  399. 
Change  of,  in  guardianship  proceedings. 

See  Guardian  and  Ward,  XIV. 
Change  of,  in  justices'  courts.     See  Jus- 
tices' Courts,  XII. 
Change  of,  jurisdiction  of  court  to  which 

transfer  made,  §  399. 
Change    of,    motion    or    order    may    be 

transferred    to    another    judge    when, 

§  1006. 
Change  of,  order  to  show  cause  may  be 

transferred    to    another    judge,    when, 

§  1006. 
Change    of,    power    of    court    to    which 

transferred,  §§  399,  836, 1432,  1433. 
Change  of  probate  proceedings,  transfer 

and    return    of,    on    disqualification    of 

judge,  §§  1431-1433. 
Change   of,   stipulation   as   to,   in   action 

against     city,     county     or     city     and 

county,  §  394. 
Change    of,    to   what    court    transferred, 

§398. 
Change  of,  transmission  of  papers,  §  399. 
Change  of  where  brought  by  or  against 

city,  county  or  cit}"  and  county,  §  394. 
Change   of,   where   real   estate   involved, 

transmitting,  filing,  docketing  and  re- 
cording judgment,  §  400. 
Change    of,     where    justice    prejudiced, 

§90. 
City,  action  bv  or  against,  transfer  of, 

§394. 
City,     action     by     or     against,     where 

brought,  §  394. 
City,  stipulation  as  to  place  of  trial  in 

action  against,  §  394. 
Civil  actions,  general  rules  as  to,  §§  392- 

395. 
Claim    and    delivery    in   justice's    court, 

§832. 
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PIlA.CE  of  trial.     (Continued.) 
Condemnation  proceedings,  §  1243. 
Costs  in  transferred  cases,  who  to  pay, 

§  723. 
County     or     city     and     county,     action 

against,  where  brought,  §  394. 
County   or   city   and   county,   action   by, 

transfer   of,   to   another   county,  §  394. 
County   or  city   and   county,   stipulation 

as  to  place  of  trial  in  action  against, 

§394. 
County   where   cause   of   action   or   some 

part     thereof      arose,     when      to      be 

brought  in,  §  393. 
Death,  of  action  for  wrongful,  §  395. 
Defendant   improperly  joined,   effect    of 

on,  §395. 
Defendant   joined   to   have   trial   in   his 

county,  §  395. 
Disqualification  of  judge  or  justice  and 

proceedings     on.       See     Judges;     Su- 
perior Judges. 
Eminent  domain,  in,  §  1243. 
Escheated    estates,    actions    for    to    be 

brought  in  Sacramento  County,  §  1269. 
Escheated   estate,   claim   to,   to   be   filed 

in  Sacramento  County,  §  1272. 
Foreclosure     of     mortgage     or     lien     on 

realty,  where  brought,  §  392. 
Forfeiture,  action  to  recover,  §  393. 
Forfeiture,    to    recover    for    offense    on 

waters  in  several  counties,  §  393. 
Guardianship     proceedings,     change     of, 

§  1760.     See  Guardian  and  Ward,  XIV. 
Justice's  court,  place  of  trial.     See  Jus- 
tices' Courts,  XII. 
Lien  on  realty,  venue  of  action  to  fore- 
close, §§  78,*392. 
May  be  changed  when,  §  397. 
May  be  tried  in  any  county,  unless  de- 
fendant objects,  §  396. 
Mortgage,   venue   of  action   to  foreclose 

lien,  §  392. 
Motion   may   be   transferred   to   another 

judge,  when,  §  1006. 
Negligence,  of  action  for  injuries  from, 

§395. 
Non-resident,   when    defendant   is,  §  395. 
Offense  committed  on  lake  or  stream  in 

several  counties,  §  393. 
OfiBce,   act  done  under  or  by  virtue   of, 

§393. 
OflScer,  action  against,  §  393. 
Officer,  person  doing  act  by  command  of, 

action  against,  §  393. 
Order  to  show  cause  may  be  transferred 

to   another  judge,   when,  §  1006. 
Partition,  suit  for,  §  392. 
Penalty,  action  to  recover,  §  393. 
Penalty,  to  recover  for  offense  on  stream 

in  several  counties,  §  393. 
Probate    proceedings,    judge,    when    dis- 
qualified to  act,  §  1430. 
Quieting   title,  action   to  be  brought  in 

county  where  land  is,  §  78. 
Eeal  property,  actions  concerning,  §  392. 


PLACE  OF  TRIAL.     (Continued.) 

Eealty,  place  of  trial,  when  property 
lies  in  two  counties,  §  392. 

Realty,  transfer  of  action  to  another 
county,  proceedings  after  judgment, 
§400. 

Residence,  in  action  for  negligence  or 
death,  §395. 

Residence  of  defendant,  when  unknown, 
§395. 

Residence,  when  determines,  §  395. 

Residence,  where  defendant  improperly 
joined,  §  395. 

Residence,  where  defendant  joined  to 
have  trial  in  his   county,  §  395. 

Transfer,  dismissal  of  actions  after 
transfer  for  non-payment  of  fees, 
§  581b. 

Transfer,  filing  anew  transferred  plead- 
ings without  fee  where  action  dis- 
missed, §  581b. 

Transfer  to  another  court,  costs  of, 
§399. 

Transfer  to  another  court,  manner  of, 
§§  398,399. 

Transfer  to  another  court,  papers  to  be 
transmitted,  §  399. 

Transfer  when   judge   disqualified,  §  398. 

Transferred  cases  respecting  realty,  pro- 
ceedings after  judgment,  §  400. 

Transitory  actions,  §  395. 

Waiver  where  action  brought  in  wrong 
county,  §  396. 

When  defendant  about  to  leave  state, 
§395. 

Wrong  county,  action  brought  in  may 
be  tried  there  unless  change  de- 
manded, §  396. 

PLAINTIFF.     See  Parties. 
Pleadings  of,  §  422. 

PLEA.     See  Answer. 

PLEADING.  See  Answer;  Complaint; 
Counterclaim;   Demurrer. 

Account,  how  to  be  stated,  §  454. 

Action  is  commenced  by  filing  com- 
plaint, §  405. 

Allegations  not  denied,  when  deemed 
controverted, §  462. 

Allegations  not  denied,  when  deemed 
true,  §  462. 

Amended,  filing,  §  472. 

Amended,  service  of,  §  472. 

Amendments,  service  of  on  party  de- 
faulting, or  not  appearing,  §  650. 

Allegations,  material.  See  post,  this 
subject. 

Amended,  to  bring  in  necessary  parties, 
§389. 

Amendment  changing  parties,  §  473. 

Amendment  correcting  mistake,  §  473. 

Amendment,  in  justice's  court.  See  Jus- 
tices' Courts,  V. 

Amendment  of  course,  §  472. 

Amendment  of  course,  filing  and  service 
of,  §  472. 
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PLEADING.     (Continuecl.) 

Amendment,  postponing  trial  in  justice's 
court,  §  874. 

Amendment,  time  for,  when  demurrer 
sustained  or  overruled,  §  476. 

Amendment,    when    variance,  §§  469,  470. 

Amendment  without  costs,  §  470. 

Answer.     See  Answer. 

Bill  of  particulars,  §  454.  See  Bill  of 
Particulars. 

Board,  determination  of,  §  456. 

Burnt  or  destroyed  records,  restoration 
of,  act  relating  to.  See  Appendix,  tit. 
"Burnt  or  Destroyed  Records  or  Docu- 
ments." 

Code  prescribes  forms  and  rules  of, 
§  421. 

Complaint.     See  Complaint. 

Conditions  precedent,  performance  of, 
§§457,459. 

Consolidation  of  actions,  §  1048. 

Construction  of,  to  be  liberal,  §  452. 

Cross-complaint,  §  442.  See  Cross-com- 
plaint. 

Cross-demand,  §§  439,  440.  See  Cross-de- 
mand. 

Defect  in,  to  be  disregarded  unless  sub- 
stantial rights  affected,  §  475. 

Defendant,  pleadings  of,  §  422, 

Defined,  §  420. 

Demurrer,  §§  430,  431.     See  Demurrer. 

Description   of  real  property  in,  §  455. 

Designation   of  parties  to  actions,  §  308. 

Determination  of  court,  officer  or  board, 
§456. 

Enlarging  time  for,  §§  473,  1054. 

Error  in,  to  be  disregarded  unless  sub- 
stantial rights  affected,  §  475. 

Escheat  proceedings,  in,  §  1271. 

Extension  of  time  respecting,  §§  473, 
1054. 

Facts,  what  to  be  pleaded,  §  426. 

Fictitious  name,  when  party  may  be 
sued  by,  §  474. 

Filing,  §  465. 

Form  of  action,  but  one,  §  307. 

Form  of,  prescribed  by  code,  §  421. 

Genuineness  of  instrument,  when  ad- 
mitted, §§  447,448. 

Genuineness  of  instrument,  when  not 
admitted,  §  449. 

Heading  defective,  validity  of,  §  1046. 

Inspection  of  instrument,  demaad  for, 
and  refusal  of,  §  449. 

Instruments,  genuineness  of,  how  contro- 
verted, §  448. 

Instruments,  genuineness  of,  when  ad- 
mitted, §  448. 

Irrelevant  and  redundant  matter  may  be 
stricken   out,  §  453. 

Issue  not  made  by,  how  tried,  §  309. 

Issues.     See  Issues. 

Items  of  account,  need  not  be  pleaded, 
§  454. 

Joined,  what  actions  may  be,  §  427. 

Joint  debtor,  action  against,  after  judg- 
ment, §§989,994. 


PLEADING.     (Continued.) 

.Judgment  roll,  as  part  of,  §  670. 

Judgments,  §§  456,  1962. 

Justice's  court,  in.     See  Justices'  Courts, 

V. 
Libel,  answer  in  action  for,  §  461. 
Libel,  complaint  in  action  for,  §  460. 
Limitation,  statute  of,  §  458. 
Lost,  how  supplied,  §  1045. 
Material  allegation   defined,  §  463. 
Material     allegation     not     controverted, 

taken  as  true,  §  462. 
Material  allegations  only  need  be  proved, 

§  1867. 
Municipal    debts,    proceedings    for    ad- 
adjustment   on   exclusion   of   property, 

§§"l822c-1822f. 
Names  of  pleadings,  §  422. 
Objections  to,  waiver,  §  434. 
Officer,  determination  of,  §  456. 
Ordinance,  §  459. 
Ordinance  in  police  court,  §  929. 
Particulars,   bill   of,  §  454.     See   Bill   of 

Particulars. 
Parties,  §§  367-380.     See  Parties. 
Performance,  §§  457,  459. 
Plaintiff,  pleadings  of,  §  422. 
Private  statutes,  §  459. 
Real  property,  how  described,  §  455. 
Rule  by  which  sufficiency  governed  pre- 
scribed by  code,  §  421. 
Separately  stated,  causes  of  action  to  be, 

§427. 
Separately    stated,    defenses     must    be, 

§441. 
Service  of,  §  465. 

Sham  answer  may  be  stricken  out,  §  453. 
Slander,  answer  in  actions  for,  §  461. 
Slander,  complaint  in  action  for,  §  460. 
Special    issues    not    made    by   pleadings, 

how  tried,  §  309. 
Statute  of  limitations,  §  458. 
Statute,  private,  §  459. 
Striking  out,  order  deemed  excepted  to, 

§647. 
Striking   out,   orders   striking   out,   part 

of  judgment  roll,  §  670. 
Striking    out    redundant    and   irrelevant 

matter,  §  453. 
Striking  out  sham  answer,  §  453. 
Subscription  to,  §  446. 
Supplemental,  for  revival  of  judgment, 

§  685. 
Supplemental,  in  partition,  §  761. 
Supplemental,  to  bring  in  necessary  par- 
ties, §  389. 
Supplemental,  when  allowed,  §  464. 
Time,  power  of  court  to  extend,  §§  473, 

1054. 
Title,   defective,   or  want  of,  effect   of, 

§  1046. 
Variance,  amendment,  §§  469,  470. 
Variance,  immaterial,  how  provided  for, 

§470. 
Variance,  what  is  not,  but  a  failure  of 

proof,  §  471. 
Variance,  when  material,  §  469. 
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PLEADING.      (Continued.) 

Variance.     See  Variance. 

Verification,  affidavit,  §  446. 

Verification,  by  attorney,  §  446. 

Verification,  by  attorney,  what  to  state, 
§446. 

Verification  by  officer  of  corporation, 
§446. 

Verification  by  one  other  than  party, 
§446. 

Verification,  manner  of,  §  446. 

Verification,  may  be  by  affidavit,  §  2009. 

Verification,  party  to  make,  generally, 
§446. 

Verification,  when  necessary,  §  446. 

Verification,  who  may  make,  when  cor- 
poration a  party,  §  446. 

Verification.     See  Verification. 

"What  constitute  the  pleadings  in  pro- 
ceedings against  joint  debtor  after 
judgment,  §  993. 

What  pleadings  are  allowed,  §  422. 

Written  instrument  in  justice's  court, 
§886. 

Written  instruments,  §§  447-449. 

Wrongful  death,  action  for,  §  395. 

PLUKAL. 

Includes   singular,  §  17. 

POLICE  COURT.     See   Police  Judge. 

Action  in,  commenced  by  filing  com- 
plaint, §  929. 

Answer  may  be  oral  or  written,  §  931. 

Answer,  when  may  be  made,  §  931. 

Appeal,  judgment  of  superior  court  on, 
what  appealable,  §  964. 

Appeal  to  superior  court,  §§  974-980. 
See  Appeals,  XIII. 

Attorney,  license  not  necessary  to  prac- 
tice as,  in,  §  281. 

Attorney  may  practice  without  license 
in  what  courts,  §  281. 

Certiorari,  cannot  issue,  §  1068. 

Complaint,  filing,  §  929. 

Complaint  in,  to  be  verified,  §  929. 

Complaint  to  contain  what,  §  929. 

Impaneling  jury  in  criminal  case,  Penal 
Code  governs,  §  2.51. 

Impaneling  jury,  manner  of,  §§  250,  251. 

Jurisdiction,  organization  and  powers 
provided   for   in   Political   Code,  §  121. 

Jurors  for,  how  summoned,  §§  230,  231. 

Mandamus,  cannot  issue,  §  1085. 

Ordinance,  how  pleaded,  §  929. 

Ordinance,  violation  of,  how  pleaded, 
§  929. 

Organization,  jurisdiction  and  powers 
I)rovided  for  in  Political  Code,  §  121. 

Proceedings  conducted  as  in  justice's 
court,  §  933. 

Prohibition,  cannot  issue  writ  of,  §  1103. 

Provided   for   in   Political   Code,  §  121. 

Record,  police  courts  are  not  courts  of, 
§34. 

Review,  writ  of,  cannot  issue,  §  1068. 

Seal,  has,  §  147. 


POLICE  COURT.      (Continued.) 
Seal,  form  of,  §  150. 
Summons,  time  for  issuing,  §  930. 
Summons,  time  for  return  of,  §  930. 
Trial,  adjournment,  §  931. 
Trial    by    court,   in   what   cases   will   be 

had  on  violating  ordinance,  §  932. 
Trial  by  jury,  when   defendant  entitled 

to,  on  violating  ordinance,  §  932. 
Trial,   time  for,  §  931. 

POLICE  JUDGE.     See  Police  Court. 
Act    conferring   upon    justice    power    to 

act  as,  §  115,  note. 
May     take     acknowledgment,     affidavit, 
deposition,  §  179. 

POLLING  JURY. 

Right  of,  and  proceedings  on,  §  618. 

POSSESSION. 

Action  involving  possession  of  realty, 
publication  of  summons,  evidence  re- 
quired before  granting  relief,  §  585. 

Adverse,  §§  318  et  seq.  See  Adverse 
Possession. 

Issue  of  title,  evidence  of  continued  pos- 
session of  remote  occupant,  §  1834. 

Parties  defendant,  who  may  be  joined 
in  action  for,  §  379. 

Personalty,  actions  involving  possession, 
costs  in,  §§  1022,1024. 

Presumption   of   ownership   from,  §  1963. 

Realty,  action  to  recover,  costs  of  course 
allowed  when,  §§  1022,  1024. 

Writ  of,  plaintiff  in  action  to  determine 
adverse  claim  may  have,  §  380. 

Writ  of.     See  Assistance. 

POSTPONEMENT.         See      Continuance; 

Justices'   Courts,  XIII. 
Costs  may  be  imposed,  §  1029. 
Forcible  entry,  in,  §  1173. 
Mandamus,  on,  §  1090. 
Trial,  §§  595,596. 

Trial,  commission,  return  of,  §  2027. 
Trial,    justice's    court,   §§   873-876.     See 

Justices'  Courts,  XIII. 

POWER.     See  Power  Company. 

POWER  COMPANIES. 

Provision  giving  lien  to,  repealed, 
§  1183a. 

POWER  OF  ATTORNEY. 

To  act  as  counsel  in  justice's  court,  §  96. 

POWERS. 

Particular  person  or  officer,  of.  See 
particular  title. 

Realty,  powers  over,  necessity  of  writ- 
ing, §§  1971,  1972. 

PRACTICE.     See    Trial. 

Action,  when  commenced,  §  350. 
Agreed  case.  See  Agreed  Case. 
Argument,  bringing  up  case  for,  §  664. 
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PRACTICE.      (Continued.) 

Bills  of  exception.  See  Bills  of  Excep- 
tion. 

Calendar.     See   Calendar. 

City,  exclusion  of  territory  from  pro- 
ceedings on  adjustment  of  debts  or 
property,  §§  1822d,  lS22f. 

Clerk  taking  testimony,  when  no  short- 
hand reporter,  §  1051. 

Confession  of  judgment.  See  Confes- 
sion   of    Judgment. 

Consolidation  of  actions,  when  may  be 
ordered,  §1048. 

Costs.     See  Costs. 

Discussions  of  law  are  to  be  addressed 
to  court,  §  2102. 

Eminent  domain,  rules  of  practice  gov- 
erning, §§  1256, 1262. 

Error  disregarded,  unless  substantial 
rights  affected,  §  475. 

Issues.     See  Issues. 

Justice's  court,  of.  See  Justices'  Courts, 
XIV. 

Modes  "by  which  testimony  taken,  §  2002. 

Motions.     See  Motions. 

Orders  out  of  court  without  notice,  how 
vacated  or  modified,  §  937. 

Orders.     See  Orders. 

Particular  proceedings.  See  particular 
title. 

Power  of  court  where  procedure  not 
specifically  provided,  §  187. 

Preference.     See  Preference. 

Proceedings  where  judge  or  juror  called 
as  witness,  §  1883. 

Rules  of,  what  constitute,  §  1109.  See 
Rules  of  Court. 

Special  issues  not  put  in  issue  by  plead- 
ings, trial  of,  §  309. 

Successive  actions,  right  to  maintain, 
§  1047. 

Time,  extension  of,  power  as  to,  §  1054. 

Time.     See  Time. 

Vacancy  in  office  of  judge  does  not 
affect  proceedings,  §  184. 

PREFERENCE. 

Appeal,  on.     See  Appeals,  VIII. 

Claims  for  wages,  §§  1204-1207.  See 
Preferred  Claims. 

Condemnation  proceedings,  preference 
of,  over  other  civil  actions,  §  1264. 

Debts  against  decedent's  estate,  §§  1504, 
1643-1645. 

Election  contests,  preference  of,  on  ap- 
peal, §  57. 

Family  allowance,  preference  of,  §  1467. 

Injunction,  hearing  and  trial  on  motion 
for,  §  527. 

In  making  appointment  of  special  ad- 
ministrators, §  1413. 

Mechanic's  lien,  preference  of,  §  1186. 

New  trial,  preference  of  motion  for, 
over  other  matters,  §  660. 

Probate  appeals,  preference  given  to, 
§57. 


PREFERENCE.     (Continued.) 

Probate  proceedings,  preference  of  on 
appeal,  §  57. 

Trustee  for  missing  persons,  preference 
in  appointing,  §  1822. 

"Where  several  persons  equally  entitled 
to  administer,  §§  1366,  1367. 

"Who  entitled  to,  in  appointment  of  ad- 
ministrator. See  Executors  and  Ad- 
ministrators, I. 

"^'ho  entitled  to,  in  appointment  of 
guardian, §  1751. 

PREFERRED  CIiAIMS. 

Assignment  for  creditors,  wages  and  sal- 
aries are,  §  1204. 
Assignment  for  creditors,  wages  and  sal- 
aries, extent   of   preference, §  1204. 
Assignment  for  creditors,  wages  and  sal- 
aries,  services   to   be  rendered   within 

sixty  days,  §  1204. 
Attachment  or  execution,  preference  of 

wages,  §  1206. 
Attachment  or  execution,  preference  of 

wages,    allowance    of    costs,   §§    1206, 

1207. 
Attachment   or  execution,  preference  of 

wages,  claim,  how  disputed,  §  1207. 
Attachment   or  execution,  preference  of 

wages,  extent  of,  §  1206. 
Attachment  or  execution,  preference  of 

wages,  how  claimed,  §  1206. 
Attachment  or  execution,  preference  of 

wages,     payment     out     of     proceeds, 

§  1206. 
Attachment  or  execution,  preference  of 

wages,     proceedings     where     disputed, 

§  1206. 
Death  of  employer,  wages  and  salaries, 

to  what  extent  preferred,  §  1205. 
Employee,    preference    of,    to    extent    of 

one  hundred  dollars.     See  Master  and 

Servant. 
Insolvency,     wages     and     salaries     are, 

§  1204. 
Insolvency,    wages   and   salaries,   extent 

of  preference, §  1204. 
Insolvency,  wages  and  salaries,  services 

to    be    rendered    within    sixty    days, 

§  1204. 
"Wages  a  preferred  claim  against  estate 

of  decedent,  §  1205. 

PRESCRIPTION.     See     Adverse     Posses- 


PRESENT. 

Includes  future,  §  17. 

PRESUMPTIONS, 

Ancient  documents  presumed  genuine, 
§  19G3. 

Binding  on  jury,  §  1961. 

Books  containing  laws  of  foreign  coun- 
try or  sister  state  presumed  correct, 
§  i900. 

Conclusive,  enumeration  of,  §  1962. 
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PRESUMPTIONS.     (Continued.) 

Conclusive,  estoppel  by  acts  in  pais, 
§  1962. 

Conclusive,  estoppel  by  "standing  by," 
§  1962. 

Conclusive,  estoppel  in  p)ais,  §  1962. 

Conclusive  from,  leading  another  to  be- 
lieve a  certain  thing  and  to  act  upon 
it,  §  1962. 

Conclusive,  generally,  §  1962. 

Conclusive,  guilty  intent,  from  unlawful 
act,  §  1962. 

Conclusive,  judgment,  §§  1908,  1962. 

Conclusive,  legitimacy,  §  1962. 

Conclusive,  malicious  intent,  from  un- 
lawful  act,  §  1962. 

Conclusive,  order  of  court,  §§  1908, 1962. 

Conclusive,  presumptions  made  conclu- 
sive by  statute,  §  1962. 

Conclusive,  recital  in  written  instru- 
ment, §  1962. 

Conclusive,  tenant  cannot  deny  land- 
lord's title,  §  1962. 

Controverted,  jury  bound  to  find  accord- 
ing to,  unless,  §  1961. 

Controvertible,  §§  1961,  1963. 

Definition  of,  §  19.59. 

Disputable,  §§  1961,1963. 

Disputable,  acquiescence,  presumjition 
from,  §  1963. 

Disputable,  ancient  writing,  §  1963. 

Disputable,  arbitration,  all  matters 
passed  upon,  §  1963. 

Disputable,  arising  from  order  of  court, 
§  1909. 

Disputable,  books  containing  reports  of 
cases,  §  1963. 

Disputable,  books,  contents  of,  correct, 
§  1963. 

Disputable,  books  printed  by  authority, 
§  1963. 

Disputable,  burial-ground,  dedication  of, 
§1963. 

Disputable,  consequence  of  act  intended, 
§  1963. 

Disputable,  consideration  for  bill  or 
note,  §  1963. 

Disputable,  consideration  for  indorse- 
ment, §  1963. 

Disputable,  consideration  for  written 
contract,  §  1963. 

Disputable,  consideration  from  writing, 
§  1963. 

Disputable,  continuance  of  thing,  §  1963. 

Disputable,  course  of  business,  ordinary, 
followed,  §  1963. 

Disputable,  course  of  nature,  or  habits 
of  life,  ordinary,  followed,  §  1963. 

Disputable,  court  acting  within  jurisdic- 
tion, §  1963. 

Disputable,  date,  correct,  §  1963. 

Disputable,  death,  after  seven  years, 
§  1963. 

Disputable,  death,  priority  of,  §  1963. 

Disputable,  dedication  of  burial-ground, 
§1963. 

Disputable,  delivery,  §  1963. 


PRESUMPTIONS.      (Continued.) 

Disputable,   delivery  from   possession   of 

order   for   delivery,  §  1963. 
Disputable,    delivery   imports   ownership 

of  deliveree,  §  1963. 
Disputable,    evidence    suppressed    would 

be  adverse,  §  1962. 
Disputable,  evidence,  that  higher  would 

be    adverse    from    producing   inferior. 

§  1962. 
Disputable,   fairness  of  private  transac 

tions,  §  1963. 
Disputable,  generally,  §  1963. 

Disputable,   higher   evidence   is   adverse 

if  lower  produced,  §  1963. 
Disputable,     identity     of     person     from 

identity  of  name,  §  1963. 
Disputable,  indorsement  of  bill  or  note, 

§  1963. 
Disputable,  indorsement  of  bill  or  note, 

consideration  for,  §  1963. 
.Disputable,  indorsement  of  bill  or  note, 

time   of,  §  1963. 
Disputable,    indorsement,    where    made, 

§  1963. 
Disputable,  innocence,  §  1963, 

Disputable,  issue,  all  matters  in,  passed 
upon,  §  1963. 

Disputable,  judge  acting  within  jurisdic- 
tion, §  1963. 

Disputable,  judgment  correctly  deter- 
mines rights,  §  1963. 

Disputable,  judicial  orders,  §  1909. 

Disputable,  jurisdiction  that  court  or 
judge  acts  within,  §  1963. 

Disputable,  jury  must  find  according  to, 
§  1961. 

Disputable,  jury,  that  matters  within  is- 
sues were  laid  before  and  determined 
by,  §  1963. 

Disputable,  law  has  been  obeyed,  §  1963. 

Disputable,  legitimacy,  §  1963. 

Disputable,  letters  mailed  were  received, 
§  1963. 

Disputable,  marriage  of  persons  acting 
as  husband  and  wife,  §  1963. 

Disputable,  may  be  rebutted  by  evi- 
dence, §§  1961,1963. 

Disputable,  money  paid  to  a  person  was 
due,  §  1963. 

Disputable,  non-conclusive  judicial  rec- 
ord  correct,  §  1963. 

Disputable,  obligation  delivered  up  paid, 
§  1963. 

Disputable,  officer  regularly  appointed, 
§  1963. 

Disputable,  official  duty  performed, 
§  1963. 

Disputable,  ordinary  care  taken  of  one's 
own  concerns,  §  1963. 

Disputable,  ordinary  course  of  business 
followed,  §  1963. 

Disputable,  ordinary  course  of  life, 
§  1963. 

Disputable,  ordinary  course  of  nature, 
§  1963. 
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PRESXTMPTIONS.     (Continued.) 

Disputable,   ownership   from  acts   of  do- 
minion  or  from   reputation,  §  19(53. 
Disputable,     ownership      from     common 
reputation,  §  1963. 

Disputable,  ownership  from  exercising 
acts    of    ownership,  §  1963. 

Disputable,  ownership  from  possession, 
§  1963. 

Disputable,    partnership,  §  1963. 

Disputable,  payment  from  possession  of 
order  for  payment,  §  1963. 

Disputable,  payment  of  earlier  rent  and 
installments  on  production  of  later  re- 
ceipt, §  1963. 

Disputable,  possession  imports  owner- 
ship, §  1963. 

Disputable,  rent,  last  receipt  for,  §  1963. 

Disputable,  shorthand  notes,  prima  facie 
correct,  §  273. 

Disputable,  survivorship,  §  1963. 

Disputable,  suppressed  evidence  adverse, 
§  1963. 

Disputable,  that  one  takes  ordinary  care 
of  his  concerns,  §  1963. 

Disputable,  that  things  happen  accord- 
ing to  ordinary  course  of  nature, 
§  1963. 

Disputable,  that  things  happen  accord- 
ing to  ordinary  habits  of  life,  §  1963. 

Disputable,  trustee,  bare,  has  conveyed 
to  cestui,  §  1963. 

Disputable,  unlawful  intent,  §  1963. 

Disputable,  witness  presumed  to  speak 
truth, §  1847. 

Disputable,  writing  thirty  years  old, 
§  1963. 

Document  over  thirty  years  presumed 
genuine,  §  1963. 

Error  not  presumed  prejudicial,  §  475. 

Evidence,  presumption  may  prevail  as 
against,  when,  §  2061. 

Foreign  court,  that  it  acted  within  its 
jurisdiction,  §  1963. 

Foreign  judgment,  presumption  arising 
from,  §  1915. 

Greater  number  of  witnesses  does  not 
control    against,   when,  §  2061. 

Marriage,   presumption   of,  §  1963. 

May  be  controverted  when,  §  1961. 

May  be  rebutted  by  evidence  unless 
made  conclusive,  §§  1961,  1963. 

Occupation  under  claim  of  title  deemed 
adverse,  §  322. 

Officer  regularly  appointed,  §  1963. 

Partnership,   presumption   as  to,  §  1963. 

Possession  of  realty,  presumption  as  to, 
§  321. 

Possession  presumed  to  be  in  holder  of 
title,  §  321. 

Possession,  presumption  of  ownership, 
§  1963. 

Prevails  against  evidence,  when,  §  2061. 

Kefusal  to  produce  books  and  papers, 
on,  §  1000. 

Shorthand  notes  prima  facie  correct, 
§273. 


PRESUMPTIONS.     (Continued.) 

Survivorship,  presumptions  respecting, 
§  1963. 

Tenant,  possession  of,  deemed  posses- 
sion of  landlord,  §  326. 

Witness  presumed  to  speak  truth,  §  1847. 

Words  presumed  used  in  ordinary  ac- 
ceptation, §  1861. 

PRIEST. 

Exempt  from  jury  duty,  §  200. 
Privileged  communication  between  priest 
and    parishioner,  §  1881, 

PRIMA    FACIE    EVIDENCE.     See     Evi- 
dence, II. 

PRIMARY  EVIDENCE.     See  Evidence,  II. 

PRINCIPAL  AND  AGENT.     See  Agency. 

PRINCIPAL  AND  SURETY.     See  Surety. 

PRINTING. 

Included  in  writing,  §  17. 

PRISON. 

State,  oiEcer  or  attendant  of,  exempt 
from  jury  duty,  §  200. 

PRISONER. 

Adverse  possession  against,  §  328. 

Confined  on  civil  process,  discharged  on 
what  conditions,  §  1143. 

Deposition  of,  §§  1995-1997. 

Discharge  of,  denied,  successive  applica- 
tions, §  1150. 

Discharge  of,  evidence,  hearing  of,  on 
application,  §  1146. 

Discharge  of,  examination  for,  answers 
in  writing  may  be  required,  §  1147. 

Discharge  of,  examination  for,  before 
judge,  §  1146. 

Discharge  of,  examination,  interroga- 
tories and  answers,  reducing  to  writ- 
ing, §  1147. 

Discharge  of,  examination  of  prisoner 
by  judge  on  application,  §  1146. 

Discharge  of,  examination,  plaintiff  may 
interrogate  prisoner,  §  1147. 

Discharge  of,  examination,  signing  and 
swearing  to  answer,  §  1147. 

Discharge  of,  exemption  from  subse- 
quent arrest,  §  1151. 

Discharge  of,  final,  effect  of,  §  1151. 

Discharge  of,  judgment,  new  execution 
may  be  taken  out  on,  §  1152. 

Discharge  of,  judgment  remains  in  force, 
§  1152. 

Discharge  of,  notice  of  application  for, 
§  1144. 

Discharge  of,  notice  of  application  for, 
service  of. §  1145. 

Discharge  of,  oath  to  be  administered 
on, §  1148. 

Discharge  of,  order  of,  and  release  of 
prisoner,  §  1149. 

Discharge  of,  plaintiff  may  order,  §  1153. 
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PRISONER.      (Continued.) 

Discharge  of,  plaintiff  ordering,  no 
second  arrest,  §  1153. 

Discharge  of,  where  plaintiff  fails  to  ad- 
vance funds  for  support  of,  §  1154. 

Escape,  limitation  of  action  for,  §  340. 

Limitation  of  action  in  case  of  imprison- 
ment, §§  328,  352. 

Plaintiff  may  order  discharge  of,  §  1153. 

Support  of,  plaintiff  to  advance  funds 
for,  §  1154. 

Witness,  as,  §§  1995-1997. 

Witness,  order  for  production  of,  §§  1995, 
1996. 

PRIVATE  SITTINGS. 

In   certain   cases,  §  125. 

PRIVATE  STATUTE.     See  Statutes. 
Defined,  §  1898. 

Foreign    law    books    admissible    in    evi- 
dence, §  1900. 
How  pleaded,  §  459. 
Recitals  in,  how  far  evidence,  §  1903. 

PRIVATE  WRITINGS.  See  Writtet  In- 
struments. 

PRIVILEGE. 

Of  witness,  §  2065. 

PRIVILEGED  COMMUNICATIONS.     See 

Witnesses. 

Attorney  as  witness,  §  1881. 

Attorney,  secretary,  clerk  or  stenog- 
rapher of  as  witness,  §  1881. 

Clergyman    as    witness,  §  1881. 

Communications  between  what  persons 
are, §  1881. 

Generally,  §  1881. 

Husbands  or  wives,  communications  be- 
tween, §  1881. 

Husband  or  wife,  competency  of  as  wit- 
nesses in  criminal  actions,  §  1881. 

Husbands  or  wives  as  witness  against 
each  other, §  1881. 

Physician   or  surgeon  as  witness,  §  1881, 

Priest   as  witness,  §  1881. 

Public  officer  as  witness,  §  1881. 

PROBATE  COURT.  See  Estates  of  De- 
cedents; Executors  and  Administra- 
tors; Public  Administrator;  Wills. 

Appeal  from  decree  settling  trustee's  ac- 
count after  distribution,  §  1701. 

Appeal,  time  to  take,  §  1715. 

Appealability  of  orders  of,  §  963. 

Appeals,  code  sections  governing,  §  1714. 

Appeals,   preference  given,  §  57. 

Attorney  for  minor  or  absent  heirs  ap- 
pointment of.  See  Estates  of  Dece- 
dents, XVII. 

Chambers,  power  of  court  at,  §  166. 

Citation,  how  directed,  §  1707. 

Citation,  how  issued,  §§  1707,   1708. 

Citation,  how  served,  §  1709. 

Citation,  issued,  upon  whose  application, 
§  1708. 


PROBATE  COURT.      (Continued.) 

Citation,  personal  notice,  giving  by, 
§  1710. 

Citation  to  be  served  five  days  before 
return, §  1711. 

Citation  to  be  signed  by  clerk,  §  1707. 

Citation,  what  to  contain,  §  1707. 

Conclusions  of  law  in,  §  1717. 

Costs,  by  whom  to  be  paid,  §  1720. 

Costs,  charging  estate  with,  §  1720. 

Costs,  execution  for,  §  1720. 

Court  to  try  case  when  no  jury  de- 
manded, §  1717. 

Decree,  recorded,  as  notice,  §  1706. 

Decrees  of,  need  not  recite  jurisdiction, 
§  1704. 

Decrees  of,  to  be  entered  in  minutes, 
§  1704. 

Decrees  of,  to  be  recorded,  §  1719. 

Decrees  of,  what  only  need  recite, 
§  1704. 

Defendant,  who  is,  in,  §  1716. 

Findings  of  fact  and  conclusions  of  law 
in, §  1717. 

Guardian,  appearance  by,  §  1722. 

Guardian,  appointment  of.  See  Guard- 
ian, I. 

Guardian,  service  of  notice  upon,  §  1722. 

Issues  of  fact  joined,  how  tried  and  dis- 
posed of,  §§  1716,  1717. 

Issues  of  fact,  settling,  framing,  and 
submitting,  §  1717. 

Issues,  settling,  framing,  and  submis- 
sion of,  §  1717. 

Judgments  of,  entered  and  enforceable 
as  other  judgments  are,  §  1716. 

Jury  trial,  isses  of  fact,  framing,  set- 
tling, and  submitting,  §  1717. 

Jury  trial  where  issues  of  fact  joined, 
§1717. 

New  trial,  code  sections  governing, 
§§  1714,  1717. 

New  trial,  grounds  for,  and  procedure 
governing,  §  1717. 

Notice,  personal,  to  be  by  citation, 
§  1710. 

Notice,  recorded  order  or  decree  as, 
§  1706. 

Order,  recorded,  as  notice,  §  1706. 

Orders  of,  need  not  recite  jurisdiction, 
§  1704. 

Orders  of,  to  be  entered  in  minutes, 
§  1704. 

Orders,  when  only  need  recite  jurisdic- 
tional facts,  §  1704. 

Personal  notice  to  be  by  citation,  §  1710. 

Plaintiff,  who  is,  in,  §  1716. 

Power  of,  at  chambers,  §  166. 

Practice,   rules,   in    general,  §  1713. 

Practice  of,  sections  of  code  governing, 
§1713. 

Preferences  given  to  appeals  in  probate, 
§57. 

Public  administrator,  §§  1726-1744.  See 
Public   Administrator. 

Publication,  how  often  to  be  made, 
§  1705. 
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Recorded  order  or  decree  as  notice, 
§  1706. 

Service  on  guardian,  equivalent  to  ser- 
vice on  ward,  §  1722. 

Transfer  of  administrations  in,  and  re- 
transfer,  §§  1430-1433. 

Transfer  of  books,  papers,  and  actions 
to  superior  court,  §  79. 

Vacancy    in   trusteeship,    filing,  §  1702. 

Will  found  after  administration.  See 
Wills,  XIV. 

Wills,  probate  of.     See  Wills,  VII,  X,  XI. 

Witness,  non-resident,  taking  deposition 
of,  §  1308. 

Witness,  testimony  of  one,  when  suffi- 
cient, §  1308. 

Writs  and  process  necessary  may  be 
issued  at  chambers,  §  166. 

PROBATION  OFFICER. 

Appointment,     intention     of     act,  §  131, 

subd.  9. 
Conditions    of    probation,    furnishing    to 

child,  §  131,  subd.  11. 
Conditions    of    probation,    violation    of, 

proceedings  on,  §  131,  subd.  10. 
Courts,    in    what    courts    to    serve,  §  131, 

subd.  12. 
Creation  of  office  of,  §  131,  subd.  7. 
Deputies,  appointment  of,  §  131,  subd.  7. 
Deputies,  appointment,  intention  of  act, 

§  131,  subd.  9. 
Deputies,   additional,  serve   without  sal- 
ary, §  131,  subd.  5. 
Deputies,    additional,    appointment    and 

removal  of,  §  131,  subd.  5. 
Deputies,  allowance  and  payment  of  ex- 
penses, §  131,  subd,  6. 
Deputies,    creation    of    office    of    deputy, 

§  131,  subd.  7. 
Deputies,    duties    and    powers    of,  §  131, 

subd.  8. 
Deputies,  in  what  courts  to  serve,  §  131, 

subd.  12. 
Deputies,  number  of,  §  131,  subd.  5. 
Deputies,  powers  of  peace-officers,  have, 

§  131,  subd.  13. 
Deputies,  removal  of,  §  131,  subd.  7. 
Deputies,  term  of  office,  §  131,  subd.  7. 
Duties  of,  §  131,  subds.  8,  10,  11. 
Examining  into  institutions,  §  131,  subd. 

4. 
Expenses,    allowance    and    payment    of, 

§  131,  subd.  6. 
Inquiry    into    antecedents    of    offender, 

duty,  §  131,  subd.  10. 
Inquiry  into  character,  antecedents,  etc., 
of  person  arrested  and  report  to  court, 
§  131,  subd.  10. 
Number  of,  §  131,  subd.  5. 
Office  of,  creation  of,  §  131,  subd.  7. 
Peace-officers,  have  powers  of,  §  131,  subd. 

Probation    committee,    appointment    of, 

§  131,  subd.  1. 
Probation     committee,     appointment     of 

officers  and  deputies,  §  131,  subd.  7. 


PROBATION  OFFICER.      (Continued.) 
Probation  committee,  compensation,  act 

witliout,  §  131,  subd.  3. 
Probation    committee,    institutions,    ex- 
amining into,  §  131,  subd.  4. 
Probation  committee,  institutions,  report 

on,  §  131,  subd.  4. 
Probation    committee,   intention    of   act, 

§  131,  subd.  9. 
Probation    committee,    number    of,  §  131, 

subd.  1. 
Probation    committee,   oath   and    qualifi- 
cation, §  131,  subd.  1. 
Probation     committee,     term     of     office, 

§  131,  subd.  2. 
Probation     committee,     vacancies,     how 
filled    and    term    of    appointee,  §  131, 
subd.  2. 
Records,     keeping     and     inspection     of, 

§  131,  subd.  10. 
Recommendation   for   or   against   proba- 
tion, §  131,  subd.  10. 
Removal  of,  §  131,  subd.  7. 
Report    and    recommendation    on    child, 

§  131,  subd.  10. 
Report  of  violation   of  terms   of  proba- 
tion, §  131,  subd.  11. 
Report   on   child   released   on   probation, 

§  131,  subd.  10. 
Same   committees,   deputies   and   officers 
as    under    Juvenile    Court    Act,  §  131, 
Bubd.  9. 
Term  of  office  of,  §  131,  subd.  7. 
Terms     and     conditions     of     probation, 

§  131,  subd.   11. 
Violation    of    terms    and    conditions    ot 
probation,  report  of,  §  131,  subd.  11. 

PROCEDURE.     See  Pleading;     Practice; 
Trial.  .     , 

Particular     court,  in.     See     particular 
title. 

PROCEEDINGS  IN  REM. 

Conclusiveness  of  judgments,  §  1908. 
Judgment  in  action  to  quiet  title,  effect 

of,  §  751. 
What  proceedings  are,  §  1908. 

PROCEEDINGS  TO  PERPETUATE  TES- 
TIMONY.    See   Depositions, 

PROCESS.     See  Summons. 
Abbreviations,  §  186. 
Abuse  of,  contempt,  §  1209. 
Abuse    or   disobedience    of,   a   contempt, 

§  1209. 
Amendment  of,  power  of  court,  §  128. 
Chambers,  power  of  judge  at,  to  issue, 

§§  165,  166. 
Contempt,  for  abuse  of,  §§  906,  1209. 
Deed    executed    under   court    process    as 

evidence  of  transfer  of  title,  §  1928. 
Defined,  §  17.  . 

Discharge  of  persons  imprisoned  on  civil 

process,  §§  1143-1154.     See  Prisoner. 
Disobedience  of,  contempt,  §  1209. 
Execution  of,  where  new  county  formed, 

§687. 
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PROCESS.     (Continued.) 

Guardian,  service  on,  as  service  on  ward, 

§  1722. 
How  far  extends,  §  78. 
Interference  with,  contempt,  §  1209. 
Issuance  and  return  of  in  justices'  courts 

in  townships  of  between  250,000,  and 

400,000,  §§  100,  101,  102. 
Issuance,  service,  filing,  etc.,  of,  on  Satur- 
day afternoon,  valid,  §  10. 
Joint  debtors,  to,  after  judgment,  §§  989- 

991. 
Justices'    clerks    and    deputies   in   town- 
ships   in    counties    of    seventh    class, 

issuance    and   form    of,  §  103b. 
Justices'  clerks  in  townships  may  issue, 

§  103a. 
Justice's    courts,    from,    duty    of    sheriff 

and  deputy  to  serve,  §  87. 
Justice's  court,  in,  payment  of  fees,  §  91. 
Justice's  court,  may  issue  to  any  part  of 

county,  §  919. 
Justice's  court,  issuance  in,  §  91. 
Justice's    court,    to    be    issued    without 

blanks,  §  920. 
Language  to  be  used  in,  §  185. 
Mistake,  relief  from,  §  473. 
Mode     of     carrying     jurisdiction     into 

effect,  §  187. 
Power   of   court   to   amend   and   control, 

§128. 
Power   of  judges   at   chambers   to  issue, 

§§165,166. 
Eeturn  of,  in  justice  court,  §§  87,  89. 
Service  by  telegraph,  §  1017. 
Service,  guardian  may  waive,  §  1722. 
Service  of,  must  be  on  party,  §  1015. 
Service  on  associates  in  business,  §  388. 
Service  on  necessary  parties  ordered  in 

by  court,  §  389. 
Service   on   guardian, §  1722. 
Service  on  persons  transacting  business 

under  common   name,  §  388. 
Signifies  what,  §  17. 
Superior  court,  process  of,  extends  to  all 

parts  of  state, §  78. 
Telegraph,  service  by,  §  1017. 

PRODUCTION     OF     DOCUMENTS.     See 

Inspection  of  Writings. 
Notice  to   produce,   effect    of   failure   to 

produce,  §  1938. 
Notice  to  produce,  necessity  of,  §  1938. 

PROFITS.     See    Executors    and    Adminis- 
trators, V. 
From   time  of  execution   to   redemption, 

§707. 
Mesne,  limitation  of  actions  for,  §  336. 

PROHIBITION. 

Affidavit,  issued  on,  §  1103. 

Alternative     or     peremptory,     writ     is, 

§1104. 
Alternative,    requisites     and     form    of, 

§  1104. 
Appeals,  code  sections  relating  to,  apply, 

§  1110. 


PROHIBITION.     (Continued.) 

Application  to  be  by  person  beneficially 

interested,  §  1103. 
Code    sections    that    apply    to,  §§   1105, 

1109,  1110. 
Counterpart  of  mandamus,  §  1102. 
Courts,  what   may  issue,  §  1103. 
Defined,  §  1102. 
Effect    of,    on     proceedings    in    inferior 

tribunal,  §  1102. 
Hearing  at  any  time,  §  1108. 
Holidays,  may  be  issued  and  served  on, 

§76. 
In  what  cases  may  issue,  §  1103. 
Justice's   court   cannot   issue,  §  1103. 
Limitation   of   action,   effect  of  prohibi- 
tion, §  356. 
May  be  issued  or  served  any  day,  §  134. 
New    trials,    code    sections    relating    to, 

apply,  §  1110. 
Peremptory,     requisites     and     form     of, 

§  1104. 
Person    beneficially   interested   to    apply 

for,  §  1103. 
Police  court  cannot  issue,  §  1103. 
Practice,   rules    of,  §  1109. 
Practice,    what    code    sections    relating 

to   apply,  §  1109. 
Procedure  governing,  §§  1105,  1109,  1110. 
Remedy,  want  of  plain,  speedy,  and  ade- 
quate,  necessary, §  1103. 
Return  and  hearing  may  be  at  any  time, 

§  1108. 
Returnable,  may  be  made,  at  any  time, 

§  1108. 
Superior  court  may  issue,  §  1103. 
Superior  judge  or  court  may  issue,  §  76. 
Supreme  court  justice  may  not  grant  at 

chambers,  §  165. 
Supreme  court  may  issue,  §§  ol,  1103, 
To  whom  may  issue,  §  1103. 
Verified  petition,  issues  on,  §  1103. 
What  courts  may  issue,  §  1103. 
What  sections  of  code  apply  to,  §§  1105, 

1109. 
When  will  issue,  §  1103. 

PROMISSORY    NOTES.     See   Negotiable 

Instruments. 
Joinder  of  parties  to  commercial  paper, 
§383. 

PROOF.     See  Evidence. 

PROPERTY. 

Definition  of  injury  to,  §  28. 
Includes   real   and   personal,  §  17. 
Joinder  of  actions  for  injuries  to,  §  427, 

PROSECUTION. 

Dismissal    for   want   of,    on    court's    own 

motion,  §  583. 
Dismissal  of  action  for  want  of,  §  583. 
Failure  of  plaintiff  to  bring  case  to  trial, 

dismissal,  §  583. 
Notice  of  motion  to  dismiss  for  want  of, 

§583. 
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PRO  TEMPORE  JUDGE.     See  Judges. 

PRO  TEMPORE  REPORTER.  See  Pho- 
nographic reporters. 

PROVISIONAL  REMEDIES.  See  Arrest 
aud  Bail;  Attachment;  Claim  and  De- 
livery; Deposit  in  Court;  Injunction; 
Receivers. 

Affidavit  may  be  used  on,  §  2009. 

Dismissal  in  case  of,  delivery  of  bond 
to  defendant,  §  890. 

Dismissal  or  nonsuit,  delivery  of  under- 
taking to  defendant  and  action  on, 
§581. 

PUBLIC  ADMII^STRATOR. 

Account,  copy  of,  to  be  filed  with  es- 
tate, §§  1736,  1739. 

Account,  court  may  order,  at  any  time, 
§  1735. 

Account,  duty  of,  as  to,  §  1729. 

Account,  failure  to,  a  misdemeanor, 
§  1744. 

Account,  failure  to,  duty  of  district  at- 
torney, §  1744. 

Account,  failure  to,  punishment  for, 
§  1744. 

Account,  must  file  amount  every  six 
months,  §§  1736,   1739. 

Account,  posting  and  publishing,  §  1736. 

Accounting  and  delivering  up  estate, 
where   executor   appointed,  §  1730. 

Accounting  to  county  clerk,  time  of, 
§  1739. 

Actions  for  property,  papers,  etc.,  may 
institute,  §  1732. 

Affidavit  that  he  is  not  interested  in 
expenditures,  §  1738. 

Appointment  of  executor  or  administra- 
tor, duty  on,  §  1730. 

Appointment,  order  of,  §  1365. 

Bond,  additional,  on  sale  of  realty, 
§  1727. 

Bond   of,   official,   sufficient,  §  1727. 

Burial  expenses,  no  fee  for  services  in 
proceedings  for  order  relating  to, 
§  1726a. 

Burial  expenses,  order  for  sale  of  prop- 
erty or  withdrawal  of  bank  deposit, 
etc.,  §  1726a. 

Burial  expenses,  statement  as  to  receipt 
and  disbursements  with  vouchers, 
§  1726a. 

Civil  officers  to  notify,  of  property  sub- 
ject to  waste,  §  1731. 

Code  sections  applicable  to,  §  1743. 

Compensation  and  allowances  of,  §  1618. 

Court  may  order,  to  take  charge  of 
estate    when,  §  1411. 

Delivery  of  property  to  executor  or  ad- 
ministrator and  accounting,  §  1730. 

Delivery  of  property  to  heirs  or  execu- 
tors may  be  ordered,  §  1735. 

Deposit  of  funds  with  corporation.  See 
Appendix,  tit.  "Corporations." 

Deposit  of  monevs  with  county  treas- 
urer, §§  1737,  1739. 


to  Sections.] 

PUBLIC  ADMINISTRATOR.   (Continued.) 

Deposit  with  county  treasurer,  duties 
and  compensation  of  treasurer,  §  1737. 

Deposit  with  county  treasurer,  invest- 
ment by  treasurer,  §  1737. 

Deposit  with  county  treasurer,  money, 
how  drawn,  §  1737. 

Deposit  with  county  treasurer,  order 
for,    when    issued,  §  1740. 

Deposit  with  county  treasurer,  order, 
refusal  to  obey,  duty  of  district  at- 
torney, §  1740. 

Deposit  with  county  treasurer,  payment 
of  unclaimed  money  into  state  treas- 
ury, §  1737. 

District  attorney,  duty  of  on  failure  to 
account,  §  1744. 

District  attorney,  duty  where  public  ad- 
ministrator fails  to  account,  §  1744. 

Duty  of  persons  in  whose  house  stranger 
dies,  to  give  notice  to,  §  1728. 

Embezzlement  of  estate,  duty  in  ease 
of,  §§  1733,  1734. 

Embezzlement  of  estate,  order  to  exam- 
ine  party   charged  with,  §  1733. 

Embezzlement  of  estate,  punishment  for 
refusal  to  obey  order  for  examination 
as  to, §  1734. 

Escheated  property,  disposition  of, 
§  1737. 

Estates  which  may  be  administered  by, 
§  1726. 

Every  six  months,  return  of  condition 
of  estate  to  be  made,  §§  1736,  1739. 

Expenditures,  not  to  be  interested  in, 
§  1738. 

Failure  to  account,  a  misdemeanor, 
§  1744. 

Failure  to  give  notice  to,  of  death,  dam- 
ages, §  1728. 

Failure  to  pay  over  money,  proceeding 
against,  for,  §  1740. 

Fees  of  officers,  when  and  by  whom 
paid,  §  1741. 

How  to  administer,  §  1729. 

Inventory,  §  1729. 

Letters,  must  take  out,  with  reasonable 
dispatch,  §  1727. 

Letters  of,  when  and  how  obtained, 
§  1727. 

Letters,  procedure  in  obtaining,  §  1727. 

Misdemeanor,  failure  to  make  returns 
or   account,  §  1744. 

Must  institute  suits  to  recover  property, 
§  1732. 

No  administration  on  estate  under  sev- 
enty-five dollars,  §  1726a. 

Not  to  be  interested  in  payments,  §  1738. 

Notice  to,  of  death,  duties  and  liabil- 
ities as  to,  §  1728. 

Notice  to,  of  property  subject  to  waste, 
officers  to  give,  §  1731. 

Oath  of,  §  1727. 

Oaths  may  be  administered  by,  §  1742. 

Officers  to  notify,  of  property  subject 
to  waste,  §  1731. 
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PaBLIC  ADMINISTRATOR.   (Continued.) 

Order  for  delivery  of  property  to  heirs 
or   executors,  §  1735. 

Order  of  appointment,  §  1365. 

Order  on,   to  account,  §  1735. 

Order  on,  to  turn  property  over  to 
county  treasurer,  §  1740. 

Proceedings  against,  for  failure  to  pay 
over  money,  §  1740. 

Real  estate,  additional  bond  on  sale  of, 
§  1727. 

Report,  affidavit  that  he  is  not  inter- 
ested in  payments,  §  1738. 

Return  of  condition  of  estates,  publish- 
ing, posting,  and  filing,  §  1736. 

Return  of  condition  of  estates  to  be 
made  every  six  months  and  published, 
§  1736. 

Return  of  condition  of  estates,  what  to 
show,  §  1736. 

Returns,  failure  to  make,  a  misdemeanor, 
§  1744. 

Returns,  failure  to  make,  punishment 
for,  §  1744. 

Statement  as  to  receipts  and  disburse- 
ments, §  1726a. 

Unclaimed  estate,  how  disposed  of, 
§§  1737,  1739. 

Waste,  civil  officers  must  inform  of, 
§  1731. 

What  estates  may  be  administered  by, 
§  1726. 

When  may  be  directed  to  take  estate, 
§1411. 

When  to  account  for  estate,  §  1730. 

When  to  deliver  up  estate,  §  1730. 

When  to  settle  with  county  clerk,  §  1739. 

When  to  be  appointed,  §  1365. 

PUBLICATION. 

Affidavit    of,    or    certified    copy,    prima 

facie  evidence,  §  2011. 
Affidavit  of,  where  filed,  §  2011. 
Affidavit  to  prove,  §§  2010,2011. 
Change  of  names,  order  to  show  cause, 

publication  and  proof  of,  §  1277. 
Contempt,  publication,  whether  is,  §  1209. 
Default,    where    service    by,    procedure, 

§  585. 
Evidence  of,  §§  2010,  2011. 
Judgment    roll,    where    summons    served 

by,  §  670. 
Newspaper,  publication  in,  how  proved, 

§  2010. 
Notice    of    dissolution     of    corporation, 

§§  1230,  1233. 
Notice  of  petition  for  probate,  of,  §  1303. 
Notice  to  lien-holders,  on  partition,  ser- 
vice of,  by,  §  762. 
Order    for   sale    of   ward's    property,   of, 

§  1783. 
Order  to  appear  in  escheat  proceedings, 

of,  §  1269. 
Petition  for  change  of  name,  of,  §  1277. 
Probate    proceedings,    how    often    to    be 

made,  in  general,  §  1705. 


PUBLICATION.      (Continued.) 

Probate  proceedings,  publications  in, 
number  of,  §  1713. 

Service  on  unknown  or  non-resident  par- 
ties in  partition,  §  757. 

Summons  in  partition,  §  757. 

Summons,  of,  default  for  failure  to  an- 
swer, procedure  in  case  of,  and  relief 
granted,  §  585. 

Summons  to  unknown  parties  in  suit  to 
quiet  title,  §  750. 

Summons,  when  and  how  made,  §§  412, 
413.     See  Summons. 

PUBLIC  DOCUMENTS.     See  Written  In- 
struments. 

PUBLIC  HEALTH. 

Lien  for  work  done  by  health-officer 
where  owner  refuses  to  connect  with 
sewer,  §  1191a. 

PUBLIC  IMPROVEMENTS. 

Bonds  for,  taxpayer  cannot  enjoin  issu- 
ance on  sale  of,  §  526a. 

PUBLIC  LAND. 

Action   to   quiet  title  to,  against  state. 

See  State. 
Adverse  possession,  effect  on   certificate 

of  location  or  purchase,  §  1925. 
Certificate  of  purchase  or  of  location  as 

evidence,  §  1925. 
Holding   for  mining  purposes,   effect   on 

certificate,  §  1925. 
Limitation    of    actions    by    grantee    of 

state,  §  316. 
Patent,  statement  in,  as  evidence,  §  1927. 
Proceedings  to  determine  heirs  of  appli- 
cant for,   dying  before  patent   issued, 

§  1724. 
Void  letters  patent,  limitation  of  action 

to  recover  land,  §  317. 

PUBLIC  OFFICER.     See  Officer. 

PUBLIC  PROPERTY. 

Exemption  of,  §  690. 

PUBLIC   STATUTES.     See   Statutes. 

PUBLIC  USE.     See  Eminent  Domain. 

PUBLIC    WRITINGS.      See    Written    In- 
struments. 


QUALIFICATION. 

Sureties.     See  Sureties. 

QUALIFICATIONS.     See    Executors    and 

Administrators,  §  1. 
Justices,  of,  §§  103,  159. 
Receiver,  who  may  not  be  appointed  as, 

§566. 
Referees,  qualifications  of,  §§  640,641. 
Superior  court,  of  judges  of,  §  157. 
Supreme  court,  of  justices  of,  §  156. 
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QUESTIONS  OF  LAW  AND  FACT. 

Discussions  of  law  to  be  addressed  to 
court,  §  2102. 

Evidence,  rules  of,  apply  on  trial  of 
question  of  fact  by  court,  §  2103. 

Fact,  questions  of,  to  be  tried  by  jury, 
§  2101. 

Issues  of  fact,  how  tried,  §  592. 

Issues  of  fact  to  be  tried  by  jury,  un- 
less waived,  §  882. 

Issues.     See  Issues. 

Law,  to  be  decided  by  court,  §§  591, 
2102. 

Law,  what  are  questions  of,  §  2102. 

Writ  of  possession,  §  380. 

QUIETING  TITLE. 

Action  involving  validity  of  gift  or  trust 
under  will,  conclusiveness  of  determi- 
nation, §  738. 

Action  involving  validity  of  gift  or  trust 
under  will,  will  admissible,  §  738. 

Action  lies  to  determine  adverse  claim 
in  what  cases,  §  738. 

Action  to  be  brought  in  county  where 
land  is,  §  78. 

Action,  who  may  bring,  §  738. 

Action  by  possessor,  complaint,  allega- 
tions, and  verification,  §  749. 

Action  by  possessor,  cumulative,  remedy 
is,  §  751. 

Action  by  possessor,  default,  judgment 
not  to  be  entered  by,  §  751. 

Action  by  possessor,  effect  of  as  judg- 
ment in  rem,  §  751. 

Action  by  possessor  for  twenty  years 
lies,  §  749. 

Action  by  possessor,  hearing  and  evi- 
dence, §  751. 

Action  by  possessor,  hearing,  proof  of 
service  of  summons  and  filing  of  lis 
pendens,  §  751. 

Action  by  possessor,  how  commenced, 
§749. 

Action  by  possessor,  judgment  conclu- 
sive, notwithstanding  disabilities, 
§750. 

Action  by  possessor,  judgment  does  not 
affect  state  or  United  States,  §  751. 

Action  by  possessor,  judgment  does  not 
bind  what  interests,  §  751. 

Action  by  possessor,  judgment  in,  and 
conclusiveness  of,  §§  750,  751. 

Action  by  possessor,  judgment,  effect  of 
in  rem,  §  751. 

Action  by  possessor,  jurisdiction,  court 
has,  to  inquire  into  and  determine 
what  questions,  §  751. 

Action  by  possessor,  lis  pendens,  con- 
tents of,  §  749. 

Action  by  possessor,  lis  pendens,  proof 
of  filing,  §  751. 

Action  by  possessor,  lis  pendens  to  be 
filed,  §  749. 

Action  by  possessor,  parties  defendant, 
who  to  be  made,  §  749. 


QUIETING  TITLE.     (Continued.) 

Action  by  possessor,  summons,  form  and 
contents  of, §  750. 

Action  by  possessor,  summons,  personal 
service    necessary   when    known,  §  750. 

Action  by  possessor,  summons,  posting 
copy  on  property,  §  750. 

Action  by  possessor,  summons,  publica- 
tion, manner  of,  §  750. 

Action  by  possessor,  summons,  publica- 
tion of,  §  750. 

Action  by  possessor,  summons,  publica- 
tion of,  how  made,  §  749. 

Action  by  possessor,  summons,  publica- 
tion of,  when  authorized,  §  749. 

Action  by  possessor,  summons,  publica- 
tion of,  when  deemed  complete,  §  751. 

Action  by  possessor,  summons,  service 
and  posting,  proof  of,  §  751. 

Action  by  possessor,  summons,  service  of 
afiidavit  as  to,  §  750. 

Action  by  possessor,  summons,  service 
on  unknown  or  non-resident  defend- 
ants, §  750. 

Action  by  possessor,  summons,  time  to 
issue,  §  750. 

Action  by  possessor,  unknown  defend- 
ants, action  against,  lis  pendens  to  be 
filed  in  ten  days,  §  749. 

Action  by  possessor,  unknown  defend- 
ants, how  may  be  described  in  com- 
plaint, §  749. 

Action  by  possessor,  unknown  parties, 
action  lies  against,  when,  §  749. 

Action  by  possessor,  unknown  parties, 
claims  of,  how  determined,  §§  749-751. 

Action  by  possessor,  unknown  parties, 
hearing  of  adverse  claim  and  judg- 
ment, §  751. 

Action  by  possessor,  unknown  parties, 
how   described  in   complaint,  §  749. 

Action  by  possessor,  unknown  parties, 
judgment  by  default  not  entered, 
§751. 

Action  by  possessor,  unknown  parties, 
judgment  conclusiveness  of,  §§  750, 
751. 

Action  by  possessor,  unknown  parties, 
rights  and  liabilities,  §  750. 

Action  by  possessor,  unknown  parties, 
summons,    how    designated   in,  §  750. 

Action  by  possessor,  unknown  parties, 
summons,   how  served,  §  750. 

Action  by  possessor,  unknown  parties, 
summons,  publication  of,  §  750. 

Action  by  possessor,  who  may  bring, 
§  749. 

Adverse  claim  to  money  or  property, 
action  to  determine,  §  1050. 

Adverse  claim,  parties  in  suit  to  deter- 
mine, §§  380,  381. 

Adverse  claims  may  be  determined  in 
condemnation  proceedings,  §  1247. 

Burnt  records,  in  case  of.  See  Burnt  or 
Destroyed  Records  or  Documents. 

Conclusiveness  of  determination  of  gift 
or  trust  in  action  to  quiet  title,  §  738. 
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QUIETING  TITLE.     (Continued.) 

Costs,  plaintiff  cannot  recover,  on  de- 
fault, or  disclaimer,  §  739. 

Co-tenants  may  unite  in  suit  to  deter- 
mine adverse  claim,  §  381. 

Default,  costs  not  allowed,  §  739. 

Disclaimer,  costs  not  allowed,  §  739. 

Dismissal,  failure  to  serve  and  return 
summons,  §  581. 

Entry  upon,  survey  and  measurement  of 
property,  §§  742,  743. 

Executor,  possession  of  is  possession  of 
heirs  for  purpose  of,  §  1581. 

Executor,  quieting  title  by,  §  1452. 

Executors  or  administrators,  actions  by 
or  against,  §  1582. 

Gift  under  will,  determination  of  valid- 
ity in, §  738. 

Heirs  or  devisees,  quieting  title  by, 
§  1452. 

Improvements,  setting  off  against  dam- 
ages, §  741. 

Injunction,  when  granted,  §  526. 

Jury  trial,  right  to,  §  738. 

Landlord  may  be  joined  as  party  de- 
fendant where  property  in  possession 
of  tenant,  §  379. 

Money  or  property,  action  to  determine 
adverse  claim  to,  §  1050. 

Parties,  §§  379,738. 

Parties  defendant,  §  380. 

Parties  holding  under  common  source 
may  join,  §  381. 

Party,  application  by  interested  person 
to  be  made,  §  389. 

Publication  of  summons,  evidence  of  pos- 
session, what  necessary  before  relief 
granted,  §  585. 

Publication  of  summons,  evidence  re- 
quired, where  plaintiff  relies  on  paper 
title,  §  585. 

Publication  of  summons,  evidence  re- 
quired where  title  or  possession  in- 
volved where  defendant  does  not  an- 
swer, §  585. 

State,  against.     See  State. 

Survey,  etc.,  of  property,  §§  742,  743. 

Title,  termination,  during  action,  judg- 
ment in  case  of,  §  740. 

Trust  under  will,  determination  of  valid- 
ity, §  738. 

Tunnels,  shafts  or  drifts,  entry  upon, 
survey  and  measurement  of,  §§  742, 
743. 

Where  records  burnt.  See  Burnt  or  De- 
stroyed Eecords  or  Documents. 

Who  may  bring,  §  738. 

Wills,  determination  of  validity  of  gift 
or  trust  under  will  in,  §  738. 

Writ  of  possession,  right  to,  on  recovery, 
§380. 

QUI  TAM  ACTION. 

Limitation  of,  §  340. 

QUORUM. 

Arbitrators,  §§  1053,  1285. 


QUORUM.      (Continued.) 

Majority  may  act  where  joint  authority 

given,  §  15.     See  Majority. 
Referees,  §  1053. 
Senate  sitting  as  court  of  impeachment, 

quorum  of,  §  36. 

QUO    WARRANTO.     See    Usurpation    of 
Office  and  Franchise. 
Superior  court  or  judge  may  issue,  §  76. 

R 

RAILROAD  COMMISSIONERS. 

Jurisdiction  to  fix  compensation  not  af- 
fected by  provisions  relating  to  emi- 
nent domain,  §  1243. 

Provisions  as  to  reference  in  eminent 
domain  proceedings  do  not  affect  juris- 
diction of,  §  640. 

RAILROAD  CORPORATION.  See  Rail- 
roads. 

Eminent  domain,  §  1238.  See  Eminent 
Domain. 

Condemnation  for,  estimating  cost  of 
fences  and  cattle-guards,  §  1248. 

RAILROADS.     See  Railroad  Corporations. 

Crossings,  how  to  be  made,  §  1240,  subd. 
6. 

Crossings,  separation  of  grades,  and  ex- 
pense of,  §  1240,  subd.  6. 

Crossings,  when  only  deemed  to  be  at 
grade,  §  1240,  subd.  6. 

Exemption  of,  employees  from  jury  duty, 
§200. 

Removal  of  from  rights  of  way  taken 
for  roads  in  condemnation  proceed- 
ings, §  1248a. 

REAL  ESTATE  AGENT. 

Agreement  for  employment  of  to  be  in 

writing,  §  1973. 
Contract   by   executor   with   for   sale   of 

real  estate,  §  1559. 

REAL  PROPERTY. 

Acknowledgment  of  conveyance,  any 
judge  or  justice  may  take,  §  179. 

Action  affecting,  landlord  may  be  joined, 
where  tenant  in  possession,  §  379. 

Action  against  state  to  quiet  title  to 
lands  sold  by  state.     See  State. 

Action  involving  title  or  possession,  pub- 
lication of  summons,  evidence  required 
before  granting  relief  on  default, 
§  585. 

Action  respecting,  must  be  brought 
where,  §  392. 

Action  to  determine  conflicting  claims, 
application  to  be  made  party,  §  389. 

Action  to  recover,  application  to  be 
made  party,  §  389. 

Action  to  recover,  general  or  special  ver- 
dict discretionary,  §  625. 

Action  to  recover,  possession,  costs  of 
courts  allowed  when,  §  1022. 
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KEAL  PROPERTY.     (Continued.) 

Action  to  recover.     See  Ejectment. 

Adverse  claim.     See  Quieting  Title. 

Adverse  possession  of,  §§  318  et  seq. 
See  Adverse  Possession. 

Agreement  for  sale  of,  to  be  written, 
§§  1971,  1972,  1973. 

Arbitration,  question  of  title  may  not  be 
submitted  to,  §  1281. 

Attachment  of,  duration  and  extension 
of  lien,  §  542a. 

Attachment  of,  manner  of,  §  5-12. 

Attachment  of,  release,  §  559. 

Authority  of  agent  to  sell,  to  be  written, 
§  1973. 

Boundaries,  rules  for  determining,  §  2077. 

Burnt  records,  establishing  title  in  case 
of.  See  Appendix,  tit.  "Burnt  or  De- 
stroyed Eecords  or  Documents." 

Burnt  records,  filing  notice  of  owner- 
ship in  case  of.  See  Appendix,  tit. 
"Burnt  or  Destroyed  Records  or  Docu- 
ments." 

Claimants  under  common  sources  of  title 
may  unite,  §  381. 

Cloud  on  title,  parties  in  suit  to  remove, 
§  381. 

Co-extensive  with  lands,  tenements  and 
hereditaments,  §  17. 

Conflicting  claims  to,  dismissal  for  fail- 
ure to  serve  or  return  summons,  §  581a. 

Contract  for  purchase  of,  by  decedent, 
sale  of,  §§  1565-1568. 

Contract  by  decedent  for  purchase  or 
sale  of.  See  Executors  and  Adminis- 
trators, IX. 

Costs  of  course  in  action  involving  title 
or  possession,  §§  1022,  1024. 

Co-tenants,  parties  in  suits  concerning, 
§381. 

Defendants  in  action  to  determine  ad- 
verse claims,  §  380. 

Definition  of,  §  17. 

Description  of,  in  pleading,  §  455. 

Description  of,  rules  for  construing, 
§  2077. 

Ejectment.     See  Ejectment. 

Employment  of  agent  or  broker  to  buy 
or  sell  on  commission,  to  be  written, 
§  1973. 

Evidence,  admissibility  of  instruments 
affecting,  §  1951. 

Execution  affecting,  to  issue  to  whom, 
§687. 

Execution,  how  subjected  to,  §§  682,  684. 

Execution  purchaser  may  recover  for  in- 
jury to,  after  sale  and  before  delivery, 
§  746. 

Execution  on,  return  of,  §  683. 

Execution  sale  of,  how  conducted,  §  694. 

Execution  sale,  injury  to,  after,  §  746. 

Execution  sale  of,  manner  of,  §  694. 

Execution  sale  of,  notice,  §  692. 

Execution  sale  of,  redemption,  §  701. 

Execution  sale  of,  what  title  passes, 
§700. 
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Executions.     See  Executions. 

Estate  of  decedent,  sale  of  real  estate 
belonging  to.  See  Estates  of  Dece- 
dents, XIII. 

Forcible  entry,  etc.,  §§  1159-1179.  See 
Forcible  Entry  and  Unlawful  De- 
tainer. 

Guardian,  sale  of  bv.  See  Guardian  and 
Ward,  VI. 

Injury  to,  after  execution  sale  and  be- 
fore delivery,  §  746. 

Issue  of  title,  evidence  of  continued  pos- 
session of  remote  occupant,  §  1834. 

Issues  of  fact,  how  tried  in  action  to  re- 
cover, §  592. 

Joinder  of  claims  to  recover,  §  427. 

Judgment  after  death  not  lien  on,  §  669. 

Judgment  for  delivery  of,  §  682. 

Judgment  lien  on,  §  671. 

Judgment  lien  on,  in  another  county, 
§674. 

Judgment  of  justice's  court  a  lien  on, 
when,  §  900. 

Lien  for  work  done  by  health-officer 
where  owner  refuses  to  connect  with 
sewer,  §  1191a. 

Lien  on,  action  to  foreclose,  where 
brought,  §§  78,  392. 

Limitation  of  actions  respecting.  See 
Limitation  of  Actions. 

Lis  pendens,  filing  of,  in  action  relating 
to,  §  409. 

Mortgage  on,  action  to  foreclose,  where 
brought,  §  392. 

Mortgage  on.  See  Foreclosure  of  Mort- 
gages; Mortgages. 

New  parties  in  action  relating  to,  bring- 
ing in,  §  389. 

Notice  of  ownership,  filing,  where  rec- 
ords burnt.  See  Appendix,  tit.  "Burnt 
or  Destroyed  Records  or  Documents." 

Parties  in  action  respecting,§  379. 

Partition   of,  §§  752-801.     See  Partition. 

Party,  application  of  person  to  be  made, 
in  action  respecting, §  389. 

Place  of  trial  of  actions  concerning, 
§  392. 

Pleadings,  description  in,  §  455. 

Presumptions  as   to  possession   of,  §  321. 

Publication  of  summons  in  actions  in- 
volving,  manner   of,  §  749. 

Publication  of  summons  in  actions  in- 
volving, when  authorized,  §  749. 

Quieting  title,  §§  738-751.  See  Quietin^g 
Title. 

Re-entry  after  eviction,  when  a  con- 
tempt, §  1210. 

Return  of  execution  on, §  683. 

Suit  to  recover.     See  Ejectment. 

Title,  declarations  of  predecessor  admis- 
sible, §  1849. 

Title,  question  of,  may  not  be  submitted 
to  arbitration,  §  1281. 

Transferred  cases  concerning,  proceed- 
ings after  judgment,  §  400. 
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Trespass    on,    limitation    of    action    for, 

§338. 
Undertaking  on  appeal  to  stay  judgment 

for  sale  or  delivery  of  realty,  §  945. 
Writing,   necessity   of,   to   create   an   in- 
terest in, §§  1971,  1972,  1973. 

REASONABLE  DOUBT. 

Evidence,  §  2061. 

REBUTTAL. 

Evidence  in,  §  607. 

RECEIPT. 

As  evidence  of  payment,  §  1963. 

For  payment  of  rent,  presumptions  aris- 
ing from,  §  1963. 

For  securities  in  partition  proceedings, 
§790. 

Presumption  as  to  former  payments  from 
later  receipts,  §  1963. 

Sheriff's,  for  accounts  collected  in  at- 
tachment, §  547. 

Whoever  pays  money  or  delivers  prop- 
erty is  entitled  to,  §  2074. 

RECEIVER. 

Action,  may  bring,  §  568. 

Action,  may  defend,  §  568. 

Appeal  from  order  appointing  receiver, 
time  to  take,  §  939. 

Appeal  lies  from  order  appointing,  §  963. 

Appointed,  may  be,  in  what  cases,  §§  564, 
565. 

Attorney,  cannot  be,  when,  §  566. 

Code  sections  governing  appointment, 
powers,  and  duties,  §  304. 

Collection  of  debts,  rents,  etc.,  §  568. 

Compromise  may,  §  568. 

Corporation  as  qualification,  oath,  bond, 
§  1348. 

Corporation,  for,  at  whose  instance  ap- 
pointed, §  565. 

Corporation,  for,  duties  of,  §  565. 

Corporation  for,  on  dissolution,  duties 
of,  §  565. 

Corporation,  for,  on  dissolution,  for- 
feiture,  or  insolvency, §§  564,  565. 

Corporation  may  act,  §  1348. 

Corporation,  statute  authorizing,  to  act 
as.     See  Appendix,  tit.  "Corporations." 

Creditor,  appointment  in  action  by,  §  564. 

Debts,  may  collect,  §  568. 

Disqualification  of  persons  to  act  as, 
§566. 

Escheated  estate,  for,  §  1270. 

Ex  parte  application  for,  additional  un- 
dertaking, §  566. 

Ex  parte  application  for,  undertaking, 
§566. 

Execution  in  aid  of,  §  564. 

Foreclosure,  appointment  in,  §  564. 

Fraudulent  purchase,  appointment  in  ac- 
tion to  vacate,  §  564. 

Funds  in  hands  of,  court  can  only  order 
on   consent,  §  569. 

Grounds  for  appointing,  §  564. 


RECEIVER.      (Continued.) 

Interested  persons  cannot  be  appointed, 
§  566. 

Investment,  funds  in  hands  of,  may  be 
invested,  on  order  of  court,  §  569. 

Investment  of  funds  in  hands  of,  orde^ 
for  consent  to, §  569. 

Judgment,  after,  to  dispose  or  preserve 
property,  §  564. 

Judgment,  appointment  after,  §  564. 

Judgment,  to  carry  into  effect,  §  564. 

Oath  of,  §  567. 

Partnership  cases,  appointment  in,  §  564. 

Party  cannot  be  appointed  without  writ- 
ten consent,  §  566. 

Possession  of  property,  §  568. 

Powers,  §  568. 

Qualifications,  who  may  not  be  ap- 
pointed, §  566. 

Rents,  may  receive,  §  568. 

Unclaimed  fund,  disposition  of,  §  570. 

Unclaimed  fund  in  hands  of,  publication 
of  notice  of,  §  570. 

Undertaking,  additional,  on  appoint- 
ment of,  §  566. 

Undertaking  of,  §  567. 

Undertaking  on  appeal,  to  stay  judg- 
ment appointing,  §  943. 

Undertaking  on  ex  parte  application 
for,  §  566. 

When  may  be  appointed,  §§  564,  565. 

Who  may  not  act  as,  without  consent  of 
parties,  §  566. 

RECITALS. 

Conclusiveness  of,  §  1962. 

Statutes,  recitals  in,  effect  of,  §  1903. 

RECLAMATION  DISTRICTS. 

Disqualification  of  judge  or  justice  in 
actions  in  relation  to,  and  proceedings 
on,  §  170. 

RECORDERS. 

Filing  abstract  of  justice's  judgment 
with,  §  900. 

RECORDING.     See   Registration. 

RECORDS.     See    Evidence;    Lis    Pendens. 

Abstract  of  justice's  judgment  must  be 
recorded,  to  create  lien  on  land,  §  900. 

Actions,   of,   clerk  must   keep,  §  1052. 

Appeal,  what  constitutes  record  on, 
§661. 

As  evidence.     See  Evidence. 

Attachment,  release  of,  how  recorded, 
§559. 

Attachment,  release  of,  to  be  recorded, 
§559. 

Attachments,   how   indexed,  §  542. 

Attachments,  recorder  to  index,  §  542. 

Authentication  of  judicial  records,  man- 
ner of,  §§  1905,  1906. 

Burnt  records  or  documents.  See  Ap- 
pendix, tit.  "Burnt  or  Destroyed  Rec- 
ords or  Documents." 
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EECORDS.     (Continued.) 

Burnt,     restoration    of.     See    Appendix, 

tit.    "Burnt    or   Destroyed   Records   or 

Documents." 
Certificate    of     recording     officer    prima 

facie  evidence  of, §  1833. 
Citizen   may   inspect,  §  1892. 
Contents  of,  how  proved,  §  1855. 
Copy    of    foreign   judicial   record,    when 

admissible,  §  1907. 
Copy  of,  officers  to  give,  §  1893. 
Copy  of,  seal,  §  153. 
Court,   parties   cannot   contradict   record 

of,  §  1837. 
Courts  of,  what  are,  §  34. 
Decedent's    estate,    lease     of,    recording, 

§  1579. 
Docket,  justice's,  a  public,  §  93. 
Execution,  return  of,  §  683. 
Executor's     conveyance,     recording,    §§ 

1601,   1604,   1605. 
Fire,  destruction  by,  condemning  plants 

of   title    companies,  §  1238. 
Guardian's   bond   and  letters,   recording, 

§  1756. 
Impeachment    of     judicial,    manner     of, 

§  1916. 
Judgment     of      foreign     country,     how 

proved, §  1906. 
Judicial,  defined,  §  1904. 
Judicial,      how     authenticated,  §§   1905, 

1906. 
Judicial,  how  impeached,  §  1916. 
Judicial,  how  proved,  §§  1905,  1906,  1907. 
Judicial.     See  Judgments. 
Lease    of     decedent's    estate,   recording, 

§  1579. 
Letters    of     administration,    and     testa- 
mentary, §  1337. 
Lis  pendens,  §  409. 
Mechanic's  lien,  claim  of,  §  1187. 
Mechanic's  lien,  recording,  §  1189. 
Mortgage    of    decedent's   estate,    record- 
ing, §  1579. 
Not  to  be  removed  from  office,  §  1950. 
Notice    of    completion    of    building,    fee 

for  recording,  §  1187. 
Notice,  probate  record  as,  §  1706. 
Parties   to   record   cannot   contradict   it, 

§  1837. 
Partition,   of   conveyance  in,  §  787. 
Partition  of  decedent's  estate,  recording, 

§  1684. 
Probate    homestead,    decree    relative    to, 

§  1719. 
Public,    dockets    and    papers    of   justice, 

§914. 
Public,  of  private  writing,  how  proved, 

§  1919. 
Public  writings,  what  are,  §  1888. 
Recorded  probate  proceedings  as  not. 
Register  of  actions,  what  to  be  entered 

in, §  1052. 
Removal,    order    of   court   necessary   be- 
fore, §  1950. 
Removal,    records    not     to   be    removed, 

§  1950, 


RECORDS.      (Continued.) 

Saturday  afternoon,  instruments  may  be 

recorded  on, §  10. 
Secondary  evidence  of,  §  1855. 
Transfer  from   old   court    to   new,  §§  55, 

79. 
What   constitutes,   on  appeal,  §  661. 

REDEMPTION. 

Appealability  from  an  order  or  decree 
in  action  to  redeem  from  mortgage  or 
lien,  §  963. 

Decedent's  estate,  of,  by  judgment  debt- 
or, §  1505. 

Execution,  from,  §§  701,  707.  See  Exe- 
cutions. 

Execution  from,  notice,  §  703. 

Execution,  from,  payment  of  taxes,  in- 
terest, liens,  §§  702,  703. 

Execution,  from,  who  may  make,  §  701. 

Mortgage,  limitation  of  action  to  re- 
deem, §  346. 

Mortgage,  note  of  record  of,  to  be  pro- 
duced, §  705. 

Mortgage.     See  Mortgages. 

Payment,  to  whom  to  be  made,  §  704. 

What  necessary  to,  §  705. 

RE-ENTRY. 

On  property  after  eviction,  when  a  con- 
tempt, §  1210. 

REFEREES.     See  Reference. 

REFERENCE. 

Account  of  executor,  referring  to  ref- 
eree, §  1665. 

Account,  of  long,  §  639. 

Account,  reference  of,  on  judgment  by 
default,  §  585. 

Account,  reference  of,  powers  and  duties 
of  referees,  §  639. 

Account,  reference  of  questions  involv- 
ing, §  639. 

Account,  where  taking  of  necessary 
after  judgment  for  defendant  on  issue 
of  law,  §  636. 

Agreement  for,  to  be  filed  with  clerk, 
or  entered   on  minutes,  §  638. 

Agreement  of  parties,  ordered  on,  in 
what  cases,  §  638. 

All  issues  in  action  may  be  referred  by 
consent,  §  638. 

All  must  meet,  but  a  majority  may  act, 
§  1053. 

Attorney,   accusation   against,  §  298. 

Attorney,  to  take  depositions  in  pro- 
ceedings to  remove,  §  298. 

Bill  of  exceptions,  settlement  by  ref- 
eree, §  650. 

Compulsory,  when  may  be  ordered  by 
court  on  its  own  motion,  §§  636,  639. 

Consent,  by,  in  what  eases  may  be  or- 
dered, §  638. 

Consent,  reference  ordered  without,  on 
motion,  in  what  cases,  §  639. 

Continuance,  costs  may  be  imposed  as 
condition  of,  §  1029. 
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Costs,  filing  of  bill  of,  affidavit  to,  §  1033. 

Costs,  filing  of  bill  of,  time  of,  §  1033. 

Cost-bill.     See  Costs. 

Court  commissioner,  to,  §  640. 

Decedent's  estate,  claims  against, 
§§  1507,  1508.  See  Estates  of  Dece- 
dents, X,  1. 

Decision  of,  what  constitutes,  §  1033. 

Default,  reference,  when  may  be  or- 
dered, §  585. 

Demurrer,  when  ordered  after  judgment 
for  defendant   on,  §  636. 

Depositions,  to  take,  in  proceeding  to 
remove    attorney,  §  298. 

Eminent  domain,  in.  See  Eminent  Do- 
main. 

Evidence,  rules  of,  in  general,  §  2103. 

Fact  necessary  to  determination,  or- 
dered to  ascertain,  when,  §  638. 

Fact,  question  of,  not  arising  upon  plead- 
ings,  reference   of, §  639. 

Failure  of  parties  to  agree,  appointment 
by  judge,  §  640. 

Findings,  are  part  of  judgment  roll, 
§670. 

Finding,  effect  and  force  of,  §§  644,  645, 
1507. 

Finding  has  force  of  special  verdict 
when,  §  645. 

Finding,  how  excepted  to  and  reviewed, 
§"545. 

Findings   of,  judgment  on,  §  644. 

For  information  of  court,  §§  638,  639. 

Issue,  of,  by  court,  §  592. 

Judgment  on  finding,  §  644. 

Judgment  roll,  findings  of  referee  part 
of,  §  670. 

Mandamus,  in,  §  1095. 

May  be  ordered  upon  application  of 
party  or  on  its  own  motion,  when, 
§§  636,   639. 

Motion,  ordered  on,  in  what  cases,  §  639. 

Objections  to  referee,  affidavits  on, 
§642. 

Objections  to  referee,  court  to  hear  and 
dispose  of, §  642. 

Objections  to  referee,  grounds  of,  §  641. 

Ordered  on  motion  in  what  cases,  §  639. 

Ordered  upon  agreement  of  parties  in 
what  cases,  §  638. 

Partition  proceedings,  in,  §§  761  et  seq. 
See  Partition. 

Partition,  to  determine  lien-holders' 
rights,  §  761. 

Question  not  arising  upon  pleadings,  of, 
§639. 

Eeferees,  additional,  appointment  of 
where  original  do  not  agree,  §  640. 

Eeferees,  bill  of  exceptions,  presentment 
and  settlement  of  where  case  tried 
before,  §  650. 

Referees,  all  to  meet,  but  majority  may 
act,  §  1053. 

Referees,  decision  of,  meaning  of,  §  1033. 

Referees,  disqualification  of,  grounds  for, 
§  641. 


REFERENCE.     (Continued.) 

Eeferees,  eminent  domain,  in.     See  Emi- 
nent Domain. 
Eeferees,    fees    of,    amount    of,  §§  768, 

1028,  1508. 
Eeferees,  number   of,  §  640. 
Eeferees,  objection  to  grounds  for,  §  641. 
Eeferees,    objections    to,    procedure    on, 

§642. 
Eeferees,   partition,  in.     See  Partition. 
Eeferees,  proceedings  where  they  do  not 

agree,  §  640. 
Eeferees,  qualifications  of,  §§  640,  641. 
Eeferees,   quorum,  §  1053. 
Eeferee,  residence  of,  §§  640,  641. 
Eeferees,  what  disqualifies,  §  641. 
Eeferees,  who  may  not  act  as,  §  641. 
Eeport,  findings  of  fact,  and  conclusions 

of  law,  separately  stated,  §  643. 
Eeport  to  be  made  within  twenty  days, 

§643. 
Seamen,   of  claims  of,  §  826. 
Special    proceeding,    when     ordered     in, 

§639. 
Statement  on  motion  for  new  trial,  when 

case  tried  before  referee,  §  659. 
Supplementary  proceedings,  disobedience 

of,   contempt,  §  721. 
When  may  be  ordered  upon  consent  of 

parties,  §§  638,  639. 
When  ordered  after  judgment  on  demur. 

rer,  §  636. 
When  parties  do  not  consent,  §  639. 

REGISTER. 

Of  actions,  clerk  must  keep,  §  1052. 

REGISTRATION.     See  Eecords. 

Saturday  afternoon,  instruments  may  be 

recorded  on, §  10. 
Wills  proved  in  other  states,  recording 

of,  §  1322. 

REHEARING. 

In   supreme   court,  §  43. 

RELATIONSHIP.  See  Affinity;  Consan- 
guinity. 

Declarations  of  decedent  respecting, 
§  1870. 

Title  of  purchaser  on  execution,  rela- 
tion of,  §  700. 

RELEASE. 

Attachment,  release  of.  See  Attach- 
ments. 

RELEVANCY.     See  Evidence,  XI. 

RELIEF.     See   Judgments. 

RELIGIOUS  BELIEF. 

Does   not  disqualify  witness,  §  1879. 

RELIGIOUS  CORPORATION. 

Change  of  name  by,  §  1276. 

REMEDIES.     See  Actions. 

Cumulative,  action  by  possession  to 
quiet   title,  §  751. 
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Cumulative,    action     to     quiet    title    is, 

§751. 
Judicial,  defined  and  classified,  §§  20,  21. 
Merger  of  civil  and  criminal,  §  32. 

REMITTITUR. 

Certifying  to  clerk  of  court  below,  §  958. 
In   transferred   cases,  §  56. 

REMOVAL  OF  CAUSES,  See  Place  of 
Trial. 

RENEWAL. 

Application  for  order,  of,  §  182. 
Execution  in  justice's  court,  renewal  of, 
§903. 

RENTS.  See  Estates  of  Decedents,  XI; 
Executors  and  Administrators,  VI; 
Executions;  Forcible  Entry  and  Un- 
lawful Detainer;  Landlord  and  Ten- 
ant. 

From  time  of  execution  to  redemption, 
§707. 

Limitation  of  actions  respecting,  §§  319, 
33e. 

Presumption  of  payment  of  former  rent 
from  later  receipt,  §  1963. 

Keceiver  may  collect,  §  568. 

REPLEVIN.     See  Claim  and  Delivery. 

REPORTER. 

Phonographic.     See     Phonographic     Re- 
porter. 
Supreme  court  decisions,  §  262. 
Supreme  court.     See  Supreme  Court. 

REPUTATION. 

Common,  evidence   of,  when  admissible, 

§  1870. 
Presumption   of   ownership  from,  §  1963. 

RES  ADJUDICATA.     See  Judgments. 
Conclusive,  judgment  is,  when,  §  1962. 
Conclusiveness,    action    involving    valid- 
ity of  gift  or  trust,  §  738. 
Conclusiveness,   judgment    as    evidence, 

though  not  alleged,  §  1962. 
Conclusiveness,    judgment    of     court    of 

admiralty  of  foreign  country,  §  1914. 
Conclusiveness,  judgment  to  be  alleged, 

§  1962. 
Conclusiveness,   judicial   record   may   be 

impeached  on  what  grounds,  §  1916. 
Conclusiveness     of      foreign     judgment, 

§  1915. 
Conclusiveness     of     judgment,     general 

rules,  §§  1908,   1909. 
Conclusiveness    of    judgment    of    sister 

state,  §1913. 
Conclusiveness,    parties,    when    deemed 

the  same,  §  1910. 
Conclusiveness,  what   deemed   adjudged, 

§  1911. 
Foreign  judgments,  grounds  for  impeach- 
ment, §  1915. 
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Judicial  orders,  conclusiveness  of, 
§§  1908,  1909,  1962. 

Orders,  conclusiveness  of,  §§  1908,  1909, 
1962. 

Parties  deemed  same  when,  §  1910. 

Principal  bound  by  judgment  against 
surety, §  1912. 

Proceedings  in  rem,  conclusiveness  of 
judgment,  §  1908. 

Proceedings  in  rem,  what  proceedings 
are, §  1908. 

Record  of  court  of  admiralty  as,  §  1914. 

Sister  state,  judicial  record  of,  conclu- 
siveness of,  §  1913. 

RESCUE. 

Liability  of  sheriff,  §  501. 
When  a  contempt,  §§  906,  1209. 

RES  GEST^. 

Evidence  admissible  as,  §§  1850,  1870. 

RESIDENCE. 

Non-resident,    place    of    action    against, 

§  395. 
Of  justice  of  peace,  §  159. 
Of   superior  judges,  §  158. 
Ward's  power  of  guardian  to  fix,  §  1753. 

RESPONDENT. 

What     may    require    to    be   inserted    in 

transcript  on  appeal,  §  953a. 
Who   is,  §  938. 

RESTITUTION. 

Of  property  on  reversal,  §  957. 

RETROACTIVE. 

Force  of  code,  §  3. 

Statute  of  limitations,  §  362. 

RETURN.     See  Executions;  Summons. 
Certiorari,  §  1070. 
Certiorari,   of,   perfecting,  §  1075. 
Execution,  of,  time  for,  §  683. 
Officer  summoning  jurors  of,  §§  227,  232. 
Summons  returned  how,  §  410. 


REVERSAL. 

On  appeal. 


See  Appeals,  IX. 


REVIEW. 

Appeal,  code  sections  relating  to,  apply 

§1110. 
Appeal,  on.     See  Appeals,  VIII. 
Appeal,  other  than  by,  costs  on,  §  1032 
Appeal,  remedy  by,  bars,  §  1068. 
Application   for,   made   on   verified  peti 

tion,  §  1069. 
Authority  of  court  under  writ  of,  §  1074 
Chambers,  powers  at,  §§  165,  166. 
Clerk  to  return  writ  with  transcript  re 

quired  when,  §  1070. 
Code  sections  relating  to  appeals  apply 

§  1110. 
Code  sections  relating  to  new  trials  ap 

ply, §  1110. 
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REVIEW.     (Continued.) 

Code  sections  relating  to  rules  of  prac- 
tice apply,  §  1109. 
Contents  of  writ,  §  1071. 
Costs,  §  1032. 
Courts,  what  may  issue,  §  10C8. 

Defined,  §  1067. 

Directed  to  whom,  §  1070. 

Extent  of  review  under,  §  1074. 

Form  of  writ,  §  1071. 

Hearing,  time  for,  §§  1075,  1108. 

In  what  cases  may  issue,  §  1068. 

Judgment,  copy  signed  by  clerk  to  be 
sent  to   inferior   tribunal,  §  1076. 

Judgment,  extent  of  review  under  writ, 
§  1074. 

Judgment    in,  §  1075. 

Judgment  roll,  what  constitutes,  §  1077. 

Jurisdiction,  excess  of,  writ  issues  when 
§  1068. 

Justice's  court  cannot  issue,  §  1068. 

New  trial,  code  sections  relating  to,  ap- 
ply, §  1110. 

Notice  of  application  for,  may  be  re- 
quired, §  1069. 

Notice,   writ   may   issue   without,  §  1069. 

Order  to  show  cause  may  be  issued, 
§1069. 

Police  court  cannot  issue,  §  1068. 

Practice,  what  code  provisions  relating 
to  apply,  §  1109. 

Eemedy,  want  of  plain,  speedy,  and  ade- 
quate, necessary, §  1068. 

Eeturn  and  hearing  may  be  at  any  time, 
§  1108. 

Return  of,  clerk  to  make,  with  tran- 
script required,  §  1069. 

Eeturn  of,  defective,  perfecting,  §  1075. 

Eeturn  to  contain  transcript  of  proceed- 
ings, §§  1070,   1071. 

Eules  of  practice,  code  sections  apply- 
ing, §  1109. 

Scope  of  review  under,  §  1074. 

Service  of,  manner  of,  §  1073. 

Stay,  effect  of,  as,  §§  1071,  1072. 

Stay,  may  be  granted  or  not,  §  1072. 

Stay,  omission  of  words  requiring,  effect 
of,  §  1072. 

Staying  proceedings  in,  in  inferior  court, 
§  1072. 

Superior  court  or  judge  may  issue,  §§  76, 
1068. 

Supreme  court  justice  may  not  grant, 
at  chambers,  §  165. 

Supreme  court  may  issue,  §§  51,  54,  1068. 

To  whom  will  issue,  §  1068. 

Transcript  of  proceedings,  return  of, 
§§  1070,  1071. 

What  courts  or  judges  may  grant,  §  1068. 

What  to  contain,  §  1071. 

When  may  be  granted,  §  1068. 

Whom  to  be  directed  to,  §  1070. 

Writ  of  certiorari  denominated  writ  of 
review,  §  1067. 


[Eeferences  are  to  Sections.] 
REVIVAIi. 

Judgment,   revival   of,   after  five  years, 


power  of  court,  §  685. 
Judgment,  revival  of,  in  favor  of  execu- 
tion   purchaser,  §  708. 

REVOCATION, 

Of  wills.     See  Wills,  VI. 

Letters  testamentary  or  of  administra- 
tion, of.  See  Executors  and  Admin- 
istrators, V. 

RIOTS. 

Justice's  court  has  jurisdiction,  §  115. 
Limitation  of  action  against  municipal- 
ity for,  §  340. 

RIPARIAN  OWNERS. 

Condemnation  of  watsr,  damages,  rules 
for  ascertaining,  §  1248. 

RIVERS. 

Boundary,  river  as,  §  2077. 
Venue  of  action  for  offense  on  river  situ- 
ated in  several  counties,  §  393. 

ROADS. 

Boundary,  road  as,  §  2077. 

HOLIi  OF  ATTORNEYS. 

How  kept,  §  280. 

ROOMS. 

Courts,  for.     See  particular  court. 

ROUTS. 

Justice's  court  has  jurisdiction  over, 
§115. 

RULES. 

Allowances  to  officers  for  services  can- 
not be  given  by,  §  129. 

Courts  of  record  may  make  for  their 
government  and  government  of  offi- 
cers, §  129. 

Evidence,  of.     See  Evidence. 

Inconsistent  with  code,  repealed,  §  18. 

Of  construction   of  code,  §  4. 

Of  court,  courts  of  record  may  make, 
§  129. 

Of  court,  limitation  on  power  to  make, 
§129. 

Of  justice's  court,  §  95. 

Pleading,  of.     See  Pleading. 

Practice,  rules  of  in  particular  proceed- 
ing.    See  particular  title. 

Superior  court,  time  of  taking  effect, 
§130. 

Supreme  court,  time  of  taking  effect, 
§130. 

Taxes,  charges  or  penalties,  cannot  be 
imposed  by,  §  129. 

To  be  spread  upon  record,  printed  and 
filed   with    clerk  of  court,  §  130. 

When  take  effect,  §  130. 
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SACBAMENTO  COUNTY. 

Act     increasing     number     of     superior 

judges       in.         See      Appendix,      tit. 

"Courts." 
Number  of  superior  judges,  §  66. 
Escheated     estates,    actions     for    to    be 

brought  in  Sacramento  County,  §  1269. 
Escheated  estate,  claim  to,  to  be  filed  in, 

§  1272. 

SALARY. 

Deputy  sheriff's,  in  justice's  courts,  §  87. 

Judges  of  various  counties,  salaries  of, 
§  737. 

Justices  of  the  peace.  See  Justices  of 
the  Peace. 

Justice's  clerk.     See  Justice's  Clerk. 

Justice's  clerk's  and  assistants',  in  cities 
and  counties  over  two  hundred  thou- 
sand. See  Appendix,  tit.  "Justice's 
Clerk." 

Lien  for.     See  Lien. 

Preferred  claim,  §§  1204-1207.  See  Pre- 
ferred Claims. 

SALES.     See  Estates  of  Decedents,  XIII; 
Executions;      Foreclosure;       Guardian 
and  Ward,  VI;  Partition. 
Over  two  hundred  dollars,  effect  of  stat- 
ute of  frauds,  §  1973. 

SAN  BERNARDINO  COUNTY. 

Act  increasing  number  of  superior  judges 
in.     See  Appendix,  tit.  "Courts." 

SAN  DIEGO  COUNTY. 

Act  increasing  and  decreasing  number 
of  superior  judges  in.  See  Appendix, 
tit.  "Courts." 

SAN  FRANCISCO. 

Classification  of  judges  as  to  terms  of 
office,  §  68. 

Judgments  and  orders  of  any  session 
held  by  one  or  more  judges  as  effective 
as  if  all  judges  presided,  §  67. 

Justice's  clerk  and  assistants  in,  act  re- 
lating to.  See  Appendix,  tit.  "Jus- 
tice's Clerk." 

Number  of  superior  judges,  §  67. 

Presiding  judge,  election  and  removal 
of,  §  67. 

Presiding  judge  to  distribute  and  pre- 
scribe order  of  business,  §  67. 

Superior  court,  any  one  or  more  of 
judges  may  hold  court,  §  67. 

Superior  court,  four  additional  judges, 
appointment,  term  of  office  and  sal- 
aries, §  67. 

Superior  court,  presiding  judge,  duties 
of,  §  67. 

Superior  court,  presiding  judge  to  pre- 
scribe times  of  holding  special  ses- 
sions, §  73. 


SAN  FRANCISCO.      (Continued.) 

Superior   court,   proceedings   of  one   ses- 
sion as  effective  as  if  all  judges  pre- 
sided, §  67. 
Superior   court,   sessions   of,   number   of, 
§67. 

SANITY.     See  Insane  Persons. 

SAN  JOAQUIN  COUNTY. 

Number    of   judges,  §  66. 

SAN  LUIS  OBISPO  COUNTY. 

Acts  increasing  and  decreasing  number 
of  superior  judges  in.  See  Appendix, 
tit.  "Courts." 

SANTA  CLARA  COUNTY. 

Act  increasing  number  of  superior  judges 

in.     See  Appendix,  tit.  "Courts." 
Number  of  judges,  §  66. 

SATISFACTION. 

Attorney  may  acknowledge,  §  283. 
Mortgage,  foreclosure,  entry  of  satisfac- 
tion on  margin  of  record,  §  675a. 
Of  judgment,  how  made,  §  675. 

SATURDAY.     See  Holidays. 
Afternoon  a  half-holiday,  §  10. 
Afternoon,  what  acts  valid  on,  §  10. 

SAVINGS    AND    LOAN    ASSOCIATION. 

See   Corporations. 
Dissolution  of,  §  1234. 

SAVINGS  BANK. 

Deposits.     See  Estates  of  Decedents,  II. 
Limitation   of  action   against,  §  348. 

SCHOOLS. 

Holidays.     See  Holidays. 

SCIENTIFIC  CORPORATION. 

Change  of  name  by,  §  1276. 

SCIRE  FACIAS. 

Abolished,  §  802. 

SEAL. 

Certificate   of   appointment   of  executor, 

administrator,   or  guardian,   necessary 

to, §  153. 
Certificate  of  probate  of  will,  necessary 

to,  §  153. 
Certificate    of     public     officer,    seal     to, 

§  1923. 
Compromise    without,   good,  §  1934. 
Court   commissioner,  of,  §  259. 
Court,  of,  clerk  to  keep,  §  152. 
Courts,  of,  how  provided,  §  151. 
Courts,    of,   to    what    documents     to    be 

affixed,  §  153. 
Court,  of,  when  private  seal  used,  §  151. 
Court,  superior  court,  form   of,  §  149. 
Courts,  what  courts  must  have,  §  147. 
Defined,  §§  14,  1930,  1931. 
Distinction  between  sealed  and  unsealed 

instruments   abolished,  §  19'i2. 
Execution,  to  have  seal,  §  682. 
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SEAL.     (Continued.) 

Foreign  country,  scroll,  or  sign  recog- 
nized in,  §  1931. 

Guardian,  §  153. 

Judicial  notice  taken  of,  §  1875. 

Police  court,  of,  §  150. 

Private,  how  made,  §  1931. 

Public,   defined,  §  1931. 

Public,  how  made,  §  1931. 

Eecord,  copy  of,  necessary  to,  §  153. 

Scroll    or    sign,  §  1931. 

Sealed  instrument  may  be  changed  or 
discharged    by    unsealed,  §  1932. 

Sister  state,  scroll  or  sign  recognized  in, 
§  1931. 

Subpoena,  seal  to,  §  19S6. 

Superior  court,  of,  §  149. 

Supreme  court,  of,  §  148. 

Telegram,  how  described  in,  §  1017. 

To  what  document  to  be  affixed,  §  153. 

What  courts  shall  have,  §  147. 

What  includes,  §  14. 

Writ,  necessary  for,  §  153. 

SEALED  VERDICT. 

Jury  may  bring  in,  when,  §  617. 

SEAMEN.     See  Shipping. 

Exempt  from  jury  duty,  §  200. 
Exemption  of  earnings  of,  §  690. 

SEARCHER  OF  RECORDS. 

Plans  of,  subject  to  right  of  eminent  do- 
main, §  1238. 
What  property  of,   exempt,  §  690. 

SECRETARY. 

Of  superior  court,  in  certain  cities  and 
counties.     See  Appendix,  tit.  "Courts." 
Of  supreme  court,  §§  265,  266. 

SECRETARY  OF  STATE. 

Certified  copies  of  decrees  changing 
names   to   be   filed   with,  §  1279. 

SECTION. 

Meaning  of,  §  17. 
Eefers  to  what,  §  17. 

SEDUCTION. 

Father  may  sue  for  daughter's,  §  375. 

Guardian  may  sue  for  seduction  of  ward, 
§375. 

Limitation   of  action  for,  §  340. 

Mother  may  sue  for  daughter's,  when, 
§  375. 

Sitting  of  court,  private  in  action  for, 
§125. 

Unmarried  female  may  recover  exem- 
plary damages  for   own,  §  374. 

Unmarried  female  may  sue  for  her  own, 
§374. 

SEISIN. 

Within  five  years,  when  necessary  to  re- 
cover  realty,  §§  318,   319. 

SENATE.     See  Impeachment;  Legislation. 


[Eeferences  are  to  Sections.] 

SEPARATION. 

Proceedings     in     eminent     domain,     of, 


§  1244. 
SERVANT.     See  Master  and  Servant. 

SERVICE.     See  Process. 

Accusation  against  attorney,  service  of 
by  publication,  §  292. 

Affidavit,  service  provable  by,  §  2009. 

Appearance   equivalent   to,  §  416. 

Appearance,  defendant  or  his  attorney 
entitled  to  notice  of  all  proceedings 
after,  §  1014. 

Appearance,  failure  to  make,  service  not 
necessary  in  case  of, §  1014. 

Association,  on,  §§  388,  411. 

Attorney,  how  made  where  attorney  has 
no   known   office   in   state,  §  1015. 

Attorney,  on,  manner  of,  §  1011. 

Attorney,  on,  where  attorney  removed 
or  suspended  from  practice,  §  1015. 

Attorney,  service  may  be  on,  when,  and 
when  not,  §  1015. 

Bill  of  exceptions  and  amendments. 
See  Bill  of  Exceptions. 

Bill  of  exceptions,  of,  §  650. 

Certiorari,  of,  §  1073. 

Clerk,  may  be  made  on,  when,  §  1015. 

Complaint,  copy  of,  §§  410,  527. 

Contempt  proceedings,  §  1016. 

Corporation,  on,  §  411. 

Election  contest,  citation  in,  §  1119. 

Expense  of,  included  in  costs,  §  1021. 

Forcible  entry  and  detainer,  service  of 
notice  in,  §§  1161,  1162. 

Guardian  may  waive,  §  1722. 

Guardian,  on,  equivalent  to  service  on 
ward,  §  1722. 

Injunction,  of  complaint  and  affidavit, 
§  527. 

Mail,  by,  computation  of  time,  and  ex- 
tension  of,  §§  1005,   1013. 

Mail,  by,  how  made  §§  1011,  1013. 

Mail,  by,  when  complete,  §  1013. 

Mail,  by,  when  may  be  made,  §§  1011, 
1012. 

Mandamus,   of,  §  1096. 

Need  not  be  made  if  defendant  does  not 
appear,  §  1014. 

Non-resident,  on  attorney,  §  1015. 

Non-resident,  on,  manner  of,  §  1015. 

Notice  and  papers,  how  served,  §  1011. 

Notice  after  appearance  defendant  en- 
titled to  all,  §  1014. 

Particular  proceeding  in.  See  particu- 
lar title. 

Party,  on,  manner  of,  §  1011. 

Party,  service,  when  must  be  on,  §  1015. 

Personal,  may  be,  §  1011. 

Personal,  upon   whom  made,  §  1011. 

Pleadings  subsequent  to  complaint, 
§465. 

Prohibition,  of  writ  of,  §§  1096,  1105. 

Proof  of,  §  415. 

Publication,  by,  §§  41^?,  413,  415.  See 
Summons. 
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SERVICE,     (Continued.) 

Keview,  writ  of,  §  1073. 

Several  defendants,  some  served,  pro- 
ceedings against  those  served, §  414. 

Subpoena,  of,  §§  1987,  1988. 

Substituted.     See   Summons. 

Summons.     See  Summons. 

Telegraph,   by,   authorized,  §  1017. 

Telegraph  by,  manner  of,  §  1017. 

Telegraph,  by,  powers  and  duties  of 
ofiicers,  §  1017. 

Tenant  holding  over,  of  notice  on, 
§  1162. 

Times  for,   extension   of,  §  1054. 

What  papers  need  not  be  served  on  party 
defaulting  or  not  appearing,  §  650. 

SESSIONS. 

Extra,   of  superior  court.     See   Superior 

Court. 
Supreme  court,  of,  §  47. 

SET-OFF. 

Assignment    of   chose    not    to   prejudice, 

§368. 
Bill    or    note,    assignments    not    affected 

by  set-off,  §  368. 
Cross-demands      deemed       compensated, 

§440. 
Cross-demands  not  affected  by  death  or 

assignment,  §  440. 
Improvements,  as,  in  ejectment,  §  741. 
Mechanic's  lien,  §  1184. 

SEWERS. 

Action  by  city  to  condemn  land  for  sew- 
erage, supervisors  may  be  plaintiff, 
§  1244. 

Lien  for  work  done  by  health-oflfieer  in 
connecting  with,  on  owner's  refusal 
to  make  connection,  §  1191a. 

SHAM  ANSWER. 

Striking  out,  §  453. 

SHARES. 

Of  stock.     See  Corporations. 

SHERIFF.  See  Arrest  and  Bail;  Attach- 
ment;  Execution;  Justices'  Courts. 

Absence  of  judge,  duty  in  case  of,  §  139. 

Action  against,  for  official  acts,  §  1055. 

Action  against,  notice  to  sureties  on 
bond,  effect  of,  §  1055. 

Arrest  by,  how  made,  §  485. 

Attachment  of  vessel,  §§  819,  820. 

Attorney,  disqualification  to  act  as,  §  96. 

Bail,  discharge  from  liability  as,  §  501. 

Bail,  liability  as,  on  official  bond,  §  502. 

Bail-money  to  be  deposited  in  court, 
§498. 

Bail,  when  liable  as,  §  501.  See  Arrest 
and  Bail. 

Contempt  by,  neglect  or  violation  of 
duty,  §  1209. 

Contempt  proceedings,  duty  on  execut- 
ing warrant  in,  §  1214. 


SHERIFF.     (Continued.) 

Appeal,  review  of  orders,  1107. 
Courts,   rooms,   chambers,    etc.,   for,   pro- 
viding, and   expense  of,  §§  88,   144. 
Deed  of,  to  escheated  estate,  §  1271. 
Deed,   when   to   be  executed,  §  703. 
Deposit  in  court,  sheriff,  when  to  take, 

§  574. 
Deputies,  in  justices'  courts,  duties,  §  87. 

Deputies,  in   justices'  courts,   liability 

for,  §  87. 
Deputies,  in  justices'  courts,  salary,  §  87. 
Disqualification  to  act  as  attorney,  §  96. 
Duty    to    provide     suitable     rooms    for 

judge,  §  144. 
Duty  to  provide  rooms  for  justice,  §  88. 
Election  of,  where  prescribed,  §  262. 
Escape,    limitation    of     action    against, 

for,  §  340. 
Execution,  levying,  liability  to  plaintiff, 

§  682. 
Execution  may  issue  to  any,  §  687. 
Execution,  not  to  purchase  at,  §  694. 
Execution,    penalty    for     selling     under, 

without  notice,  §  693. 
Execution  sale.     See  Executions. 
Execution,    writ    of,    requires    what    of, 

§682. 
EiX  officio  officer  of  justice's  court,  §  87. 
Expenses    of    providing    suitable    rooms, 

how  paid,  §§  88,  144. 
Indemnity    to,    on    claim    of     property, 

§  689. 
Indemnity  to.     See   Indemnity. 
Judgment     against,    conclusive     against 

sureties,   when,  §  1055. 
Jurors,  list  of,  to  be  delivered  to  sheriff, 

§219. 
Jurors,  summoning  forthwith,  §  226. 
Jurors,    summoning   to    complete     panel, 

§  227. 
Justice's    court,    duty   to   provide   rooms 

for,  §  88. 
Justice's    court,    duty    to    serve    process, 

etc.,  issued  by,  §  87. 
Justice's  court,  sheriff  an  officer  of,  §  87. 
Justice's    court,    sheriff,   attendance   and 

duties   of,  §  87. 
Justice's     court,    sheriff,    deputy,    duties 

of,  §  87. 
Justice's    court,    sheriff,    deputy,    salary 

of,  §  87. 
Justice's   court,  sheriff,   ex  officio  officer 

of,  §  87. 
Justice's  court,  sheriff,  liability  for  depu- 
ties, §  87. 
Justice's  court,  sheriff,  liability  on  bond, 

§87. 
Justice's    court,    summoning    jurors    for, 

§§  230-232. 
Liability   for  arrest   of  witness,  §§  2068, 

2069. 
Liability   for   taking   property   of   third 

person    under    execution,  §  689. 
Liability  on  bond  for  duties  in  justices' 

courts,  §  87. 
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SHERIFF.     (Continued.) 

Liability    to    third    person    in    replevin, 

§519. 
Limitation  of  action  against,  §§  339,  340. 
Official  bond,  liability  on,  of  sheriff,  as 

bail,  §  502. 
Powers    and    duties    of,    prescribed     by 

Political   and   Penal    Codes,  §  262. 
Powers   and  duties   on  service   of   paper 

by   telegraph,  §  1017. 
Receipt    of,    for    accounts    collected    in 

attachment,  §  5-47. 
Eequisition   to,  in  replevin,  §  511. 
Seals  for  courts,  duty  to  provide,  §  151. 
Service    of    subpoena    on    concealed   wit- 
ness, §  1988. 
Summon  jurors,  how  to,  §  225. 
Summoning  jurors  for  courts  of  record, 

§§  225-227. 
Sureties'  liability  for  default  on  deposit 

made  in  lieu  of  bail,  §  498. 
To  detain  prisoner  arrested  for  contempt 

until  discharged,  §  1214. 
To   notify  plaintiff  of  arrest,  §  864. 

SHERIFF'S  DEED. 

To  escheated  estate,  §  1271. 
When  to  be  executed,  §  703. 

SHIPPING. 

Actions  relating  to,  against  whom  to  be 

brought,  §  814. 
Appearance,  who  mav  enter  and  defend 

action,  §  821. 
Attached     vessel,      claims      of      seamen 

against,   how  proved,  §  826. 
Attached  vessel,  notice  of  sale,  §  824. 
Attached   vessel,  sale   of,  application   of 

proceeds,  §  824. 
Attached   vessel,  sale   of,  application   of 

proceeds    where    claim    for    wages    in- 
volved, §  825. 
Attached    vessel,    sale     of,    at     auction, 

§824. 
Attachment   of   vessel,   claim   for  wages 

mav     be      asserted      notwithstanding, 

§825. 
Attachment    of    vessel,    clerk    to    issue, 

§818. 
Attachment  of  vessel,  custody,  §  820. 
Attachment  of  vessel,  discharge  of,  how 

procured, §  822. 
Attachment   of   vessel,   discharge   of,   on 

motion,  §  823. 
Attachment  of  vessel,  discharge  of,  un- 

undertaking  or  deposit,  §  822. 
Attachment     of     vessel,     discharge     of, 

where    claim    of    mariner    or    seaman 

filed, §  825. 
Attachment  of  vessel,  duty  of  sheriff  in 

executing    writ,  §  820. 
Attachment  of  vessel,  right  of,  §  817. 
Attachment    of   vessel,    sheriff   may   not 

interfere   with   mercliandise,   baggage, 

etc.,  §  820. 
Attachment  of  vessel,  sheriff  must  exe- 
cute  writ   without    delay,  §  820. 


SHIPPING.      (Continued.) 

Attachment   of  vessel,  time  for,  §  817. 

Attachment  of  vessel,  undertaking,  §  818. 

Attachment  of  vessel,  undertaking,  ex- 
ception to  sureties,  §  821. 

Attachment  of  vessel,  undertaking,  jus- 
tification of  sureties,  §  821. 

Attachment  of  vessel,  writ,  what  to  di- 
rect sheriff  to  do,  §  819. 

Attachment  of  vessel,  who  may  defend 
action,  §  821. 

Attachment  of  vessel,  writ  to  be  di- 
rected to  what  sheriff,  §  819. 

Claim,  mariner  or  seaman  may  file, 
§825. 

Claim  of  mariner  or  seaman,  affidavit, 
§825. 

Claim  of  mariner  or  seaman,  contest  of, 
proceedings  on,  §  826. 

Claim  of  mariner  or  seaman,  failure  to 
contest,  admission,  §  826. 

Claim  of  mariner  or  seaman,  reference 
of,  on  contest,  §  826. 

Claim  of  mariner  or  seaman,  rights  on 
filing,  §  825. 

Claim  of  mariner,  review  of  finding  of 
clerk   or  referee  respecting, §  826. 

Claim  of  seaman,  proof  of,  §  826. 

Claims  for  which  vessels  are  liable,  §  813. 

Complaint  against  unknown  owners, 
§815. 

Complaint  must  be  verified  in  action 
against   vessel,  §  815. 

Execution  against  ship,  where  claim  for 
wages  asserted,  application  of  pro- 
ceeds, §  825. 

Exemption  of  property  of  master,  offi- 
cer,  or   seaman,  §  690. 

Fishing-boat,   exemption   of,  §  690. 

Jury  dutv,  employee  of  vessel  is  exempt 
from,  §'200. 

Justice's  court  has  no  jurisdiction,  §  114. 

Lien-holders  made  defendants,  claims  to 
be  alleged,  §  814. 

Lien-holders  may  be  made  defendants 
in  actions,  §  814. 

Liens,  duration  of,  §  813. 

Liens  on  vessels,  what  demands  consti- 
tute, §  813. 

Liens,    preference   between,  §  813. 

Liens,  priority  of,  §  813. 

Notice  of  sheriff's  sale,  what  to  contain, 
§827. 

Owners,  action  to  be  against,  §  814. 

Owners  unknown,  designation  of,  in  ac- 
tion, §  814. 

Parties  defendant  in  actions  against 
vessel,  §  814. 

Parties  defendant,  lien-holders  may  be 
made,  §  814. 

Res  adjudicata,  judgment  of  court  of 
admiralty  as,  §  1914. 

Sale  of  vessel,  notice,  what  to  contain, 
§827. 

Sale,  proceeds,  how  to  be  applied,  §§  824, 
825. 
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SHIPPING.      (Continued.) 

Sale,  sheriff,  when  to  sell  vessel,  §  824. 

Seamen's  wages,   exemption   of,  §  690. 

Seamen's  wages,  justice's  court  has  no 
jurisdiction,  §  114. 

Summons,  service  may  be  on  master, 
mate,  etc.,  when,  §  816. 

Summons,  service  to  be  on  owners  of 
vessel,  if  they  can  be  found,  §  816. 

Unknown    owners,   action   against,  §  814. 

Vessels  are  liable  for  what  claims,  §  813. 

Vessels  liable  for  injuries,  §  813. 

Vessels  liable  for  services,  §  813. 

Vessels  liable  for  supplies,  §  813. 

Vessels  liable  for  wharfage  and  anchor- 
age, §  813. 

Vessels  liable  for  work  and  labor,  §  813. 

Vessels  liable  on  contract  to  carry,  §  813. 

Wages  of  seamen,  claim  of,  against  at- 
tached  vessel,  proof  of,  §  826. 

Wages  of  seamen  may  be  asserted  not- 
withstanding attachment  of  ship,  how, 
§825. 

SHORTHAND    REPORTER.     See    Phono- 
graphic  Reporter. 

SICKNESS. 

Excuses  non-appearance  in  contempt, 
§  1221. 

Juror,  proceedings  in  case  of,  §  615. 

Justice,  transfer  of  cause,  §  90. 

Superior  judge,  appointment  of  substi- 
tute by  governor,  §  160. 

SIGNATURE. 

Includes  mark,  §  17. 

Judge,  of,  in  foreign  country,  certificate 

of  clerk  as  to,  §  2015. 
Mark,  signature  by,  to  be  witnessed  by 

two  persons,  §  17. 
When  admitted,  §§446-449. 
When  admitted  in  justice's  court,  §  887. 

SINGULAR. 

Includes  plural,  §  17. 

SISTER  STATE. 

Affidavits  in,  who  may  take,  §  2013. 

Books  containing  laws  of,  presumed  cor- 
rect, §  1900. 

Books,  containing  reports  of  decisions, 
presumption  as  to  correctness,  §  1963, 
subd.  36. 

Documents  of,  how  proved,  §  1918. 

Judgment   of,   how  enforced,  §  1913. 

Judicial  record  of,  effect  of,  §  1913. 

Judicial   record  of,  how  proved,  §  1905. 

Justice's  judgment  in,  how  proved, 
§§  1921,  1922. 

Justice's  judgment  in,  transcript  of,  as 
evidence, §§  1921,  1922. 

Laws  of,  how  proved,  §  1902. 

Laws,   unwritten,   how  proved,  §  1902. 

Laws,  written,  how  proved,  §  1901. 

Limitation  laws  of,  §  361. 


SISTER  STATE.      (Continued.) 
Official   acts,    how   proved,  §  1918. 
Proceedings    in,    on    judgment    of,    not 

stayed,  §  526. 
Scroll    or    sign    recognized     as     seal    in, 

§  1931. 

SITTINGS. 

Public  and  private,  §§  124,  125. 

SLANDER. 

Answer  in,  §  461. 

Justification,  §  461. 

Limitation   of  action  for,  §  340. 

Mitigating  circumstances,  evidence  of, 
§461. 

Pleading  in  actions  for,  §  460. 

Undertaking  for  costs  in.  See  Appen- 
dix, tit.  "Libel." 

SOCIETY. 

Change  of  name,  §  1276. 

SOLE  TRADER. 

Cannot  cajry  on  business  in  another 
county,  f  1819. 

Decree  authorizing  one  to  act  as,  §§  1817, 
1819. 

Decree,  certified  copy  of,  with  oath  in- 
dorsed, to  be  recorded,  §  1819. 

Hearing  of  petition,  §  1816. 

Husband  of,  not  liable  for  her  debts, 
§  1821. 

Issues  on  application,  how  tried,  §  1816. 

Issues,  procedure  where  none  joined, 
§  1816. 

Jurisdiction   of   application,  §  1811. 

Liabilities  and  rights  of,  §  1819. 

Liable  for  maintenance  of  minor  chil- 
dren, §  820. 

Married  woman  may  become,  §  1811. 

Married  woman  may  become,  by  decree 
of   court,  §  1811. 

May  have  five  hundred  dollars  of  com- 
munity or  husband's  property,  §  1814. 

Notice  of  application  to  become,  con- 
tents of,  §  1812. 

Notice  of  application  to  become,  proof 
of,  §  1816. 

Notice  of  application  to  become,  pub- 
lication of,  §  1812. 

Oath  of,  §  1818. 

Opposition,  what  to  contain,  and  verifi- 
cation of,  §  1815. 

Opposition,  who  may  file,  §  1815. 

Petition  to  be  verified,  §  1813. 

Petition,  what  to  contain,  and  when 
filed,  §  1813. 

Petition,  who  may  oppose,  and  how. 
§  1815. 

Recording  decree  authorizing  married 
woman  to  act  as,  §  1818. 

Rights  and  liabilities   of,  §  1819. 

Trial,  §  1816. 

SONOMA  COUNTY. 
Number  of  judges,  §  66. 
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SOUTHERN  CALIFORNIA  COLLEGE  OF 
LAW. 

Diploma  admits  to  practice  without  ex- 
amination, §  280b. 

SPECIAL  ADMINISTRATORS.     See   Ex- 
ecutors and  Administrators,  XI. 

SPECIAL  ISSUE, 

May  be  tried  by  jury  when,  §  309. 

Not  made  by  pleadings,  how  tried,  §  309. 

SPECIAL  PROCEEDINGS. 

"Action"  includes,  §  363. 

Agreed  case.     See  Agreed  Case. 

Appeals  in,  §  1110. 

Appellate  jurisdiction  of  supreme  court 
over,  §  52. 

Arbitrations.     See  Arbitration. 

Certiorari.     See  Review. 

Confession  of  judgment.  See  Confes- 
sion of  Judgment. 

Contempt.     See  Contempt. 

Costs  of  course,  when  allowed,  §§  1022, 
1024. 

Costs  on  review,  other  than  by  appeal, 
§  1032. 

Defendant  in,  §  1063. 

Defined,  §  23. 

Depositions  in.     See  Depositions. 

Discharge  of  persons  arrested  on  civil 
process.     See, Prisoner. 

Dis«olution  of  corporations.  See  Cor- 
porations. 

Dissolution  of  trust  companies.  See 
Trust   Companies. 

Election  contest.     See  Elections. 

Eminent  domain.     See  Eminent  Domain. 

Escheat.     See  Escheat. 

Judgment  in,  defined,  §  1064. 

Judgments  in,  appealability,  §  963. 

Jurisdiction  of  superior  court  over,  §  76. 

Jurisdiction  of  supreme  court  over,  §  52. 

Mandamus.     See  Mandamus. 

Mechanics'  liens,  enforcement  of.  See 
Mechanics'  Liens. 

Motion  and  order  in,  same  as  in  civil 
action,  §  1064. 

Names,  change  of.     See  Names. 

New  trials  in,  §  1110. 

Orders  in,  §  1064. 

Particular  proceeding.  See  particular 
title. 

Parties  designated,  how,  §  1063. 

Plaintiff  in, §  1063. 

Prohibition,  writ  of.     See  Prohibition. 

Reference,  when   ordered  in,  §  639. 

Remedies,  divided  into  actions  and 
special  proceedings,  §  21. 

Rules  of  practice,  §  1109. 

Security  for  costs,  failure  of  non-resi- 
dent or  foreign  corporation  to  give, 
dismissal,  §  1037. 

Security  for  costs  required  of  non-resi- 
dent  or  foreign   corporation,  §  1036. 

Summary  proceedings  to  recover  pos- 
session of  realty.  See  Forcible  Entry 
and  Unlawful  Detainer. 


to  Sections.] 

SPECIAL  PROCEEDINGS.     (Continued.) 
Time  of  taking  depositions  in,  §  £"020. 
Verification  may  be  by  affidavit,  §  2009. 
What  constitutes  generally,  §  23. 
Writ  of  review.     See  Review. 

SPECIAL  VERDICT. 

Vacation  of  judgment  on,  and  entry  of 
different  judgment,  §  663. 

SPECIFIC  PERFORMANCE. 

Contract  of  decedent  to  convey.  See 
Executors  and  Administrators,  VIII. 

Powers  of  court  on  part  performance, 
statute   of  frauds,  §  1972. 

STANFORD  UNIVERSITY. 

Admission  to  practice  law  on  diploma 
from,  §  280b. 

STANISLAUS  COUNTY. 

Number  of  superior  judges  in.  See  Ap- 
pendix, tit.  "Courts." 

STATE. 

Answer  must  be  verified  when  state 
party,  §  446. 

Bonds  not  required  of,  §§  529,  1058. 

Condemning  lands  of,  under  eminent 
domain,  §  1240.     See  Eminent  Domain. 

Costs,  when  state  a  party,  paid  out  of 
treasury,  §  1038. 

Escheat.     See  Escheat. 

Execution  to  be  in  name  of  people,  §  682. 

Grantee  of,  limitation  of  action,  §  316. 

Includes  District  of  Columbia  and  terri- 
tories, §  17. 

Injunction  by,  undertaking  not  required, 
§529. 

Injunction  suspending  business  of  cor- 
poration, §  531. 

Judgment  in  suit  to  quiet  title  does  not 
bind,  §  751. 

Limitations  in  action  for  hospital  dues, 
§  345. 

Limitations  in  actions  by,  generallv, 
§  345. 

Limitation  of  action  by,  for  forfeiture 
or  penalty,  §  340. 

Limitation  of  action  by,  respecting,  real 
property,  §§  315,  317. 

Proceedings,  against,  act  authorizing. 
See  Appendix,  tit.  "State." 

Verification  not  necessary  w'Eere  a  plain- 
tiff, §  446. 

Security,  people  do  not  give,  §§  529, 
1058. 

STATE  LANDS.     See  Public  Lands. 

Action  against  state  to  quiet  title  to. 
See  State. 

Condemnation  of.    See  Eminent  Domain. 

Death  of  applicant  before  patent  is- 
sued, proceedings  to  determine  who 
are  heirs,  §  1724. 

Quieting  title  against  state  to  lands  sold 
by  state.     See  Appendix,  tit.  "State." 
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STATEMENT.     See  New  Trial. 

Judges  have  same  power  as  in  settling 
bills  of  exceptions,  §  653. 

Justice's  court,  appeal  from,  §  92.  See 
Appeals. 

New  trial,  motion,  when  made  on  state- 
ment, §  658. 

New  trial,  power  of  judges  in  settling 
and  certifying,  §  653. 

Police  court,  statement  on  appeal  from. 
See  Appeals,  XIII. 

Proceedings  on  death,  disqualification, 
absence  or  refusal   of  judge,  §  653. 

STATE  PRISON. 

Officer  or  attendant  exempt  from  jury 
duty, §  200. 

STATE  TREASURY.     See  Treasurer. 
Deposit  in,  in  condemnation  proceedings, 

§  1254. 
Claim  against  estate,  deposit  of  amount 
with   state   treasurer,  §  1514. 

STATUTE  OF  FRAUDS. 

Agent  or  broker,  employment  to  buy  or 
sell   realty   on   commission,  §  1973. 

Agreement  for  sale  of  real  estate,  §  1973. 

Agreement  not  to  be  performed  within 
a  year,  §  1973. 

Auction,  sales  at,  memorandum  by  auc- 
tioneer sufficient,  §  1073. 

Authority  of  agent  to  lease  to  be  in 
writing,  §  1973. 

Authority  of  agent  to  sell  realty  must 
be  written,  §  1973. 

Building  contracts,  §  1183. 

Contracts   which   are   within,  §  1973. 

Evidence  of  contract  inadmissible  with- 
out writing  or  secondary  evidence  of 
contents,  §  1973. 

Executor  or  administrator,  agreement 
to  pav  debts  of  testator  to  be  writ- 
ten, §'l612. 

Lease  not  exceeding  one  year,  writing 
not  necessary,  §§  1971,  1973. 

Leasing,  agreement  for  longer  than  a 
year,  §§  1971,   1973. 

Lifetime  of  promisor,  contract  not  to  be 
performed  in,  to  be  written,  §  1973. 

Marriage,  agreement   of,  §  1973. 

Marriage,  agreement  upon  consideration 
of,  §  1973. 

Mechanic's  lien,  what  contracts  must  be 
in  writing,  §  1183. 

Memorandum  to  be  in  writing  and  sub- 
scribed by  party  to  be  charged,  §  1973. 

Powers  concerning  realty,  necessity  of 
writing,  §§  1971,  1972. 

Promise  of  executor  to  answer  out  of 
own  estate,  §  1612. 

Promises  to  answer  for  debt,  default, 
or   miscarriage   of  another,  §  1973. 

Real  property,  writing  necessary  to  cre- 
ation of  interest  in, §§  1971,  1972,  1973. 

Representation  as  to  credit  of  third 
person  to  be  written,  §  1974. 


STATUTE  OF  FRAUDS.     (Continued.) 

Sales  over  two  hundred  dollars,  §  1973. 

Specific  performance  on  part  perform- 
ance,  effect   of   statute, §  1972. 

Trust  in  realty,  necessity  of  writing, 
§§  1971,   1972. 

Will,  agreement  to  make  provision  by, 
to  be  written,  §  1973. 

STATUTE  OF  LIMITATIONS.  See  Limi- 
tation  of  Actions. 

STATUTES.  See  Code  of  Civil  Proced- 
ure;  Evidence;   Laws. 

Authentication   of  foreign,  §  1901. 

Books  containing,  as  evidence,  §  1900. 

Code,  consistent  with,  not  continued  in 
force,  §  IS. 

Code,  construed  as  continuation  of  stat- 
ute  substantially  same,  §  5. 

Code,  inconsistent  with,  repealed,  §  18. 

Code,  private  statute  not  repealead  by, 
§  18. 

Code,  repeal  by,  does  not  revive  former 
law,  §  18. 

Code,  repeals  statutes  on  matters  cov- 
ered by,  §  18. 

Code,  retroactive,  is  not,  §  3. 

Conditions  precedent  to  rights  under, 
how   pleaded,  §  459. 

Constitution,  definition  of,  §  1897. 

Construction,  construed  in  favor  of  nat- 
ural right,  §  1866. 

Construction,  court  confined  to  terms  or 
substance, §  1858. 

Construction,  court  not  to  insert  what 
omitted  or  omit  what  inserted,  §  1858. 

Construction,  duty  of  judge,  §  1858. 

Construction,  effect  to  be  given  to  all 
parts,  §  1858. 

Construction,  in  general,  §  1858. 

Construction,  intention  of  legislature  to 
govern, §  1859. 

Construction   of,  for  court,  §  2102. 

Construction,  particular  provision  con- 
trols general,  §  1859. 

Construction,  where  statute  capable  of 
two  interpretations,  §  1866. 

Defined,  §  1897. 

Execution  of,  by  officers  not  enjoined, 
§526. 

Foreign  country,  book  containing,  as  evi- 
dence of,  §  1900. 

Foreign  country,  certified  copy  as  evi- 
dence, §  1901. 

How   proved,  §  1918. 

Limitation  of  action  upon  statute  for 
penalty   or  forfeiture,  §  340. 

Not  continued  in  force  because  consist- 
ent  with  code,  §  18. 

Not  expressly  continued  in  force,  re- 
pealed, §  18. 

Particular  intent  prevails  over  general, 
§  1859. 

Particular  provision  prevails  over  gen- 
eral, §  1859. 

Pleading  private,  §  459. 
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STATUTES.      (Continued.) 

Private,  defined,  §  1898. 

Private,  not  repealed  by  code,  §  18. 

Public,  defined,  §  1898. 

Public  or  private,  are,  §  1898. 

Public,  statutes  affecting  corporations 
are,  §  1898. 

Eecitals  in,  effect  of,  §  1903. 

Remedies.     See    Remedies. 

Repeal  by  code  does  not  revive  former 
laws,  §  18. 

Repeal  of,  does  not  revive  former  law, 
§18. 

Retroactive,  code  is  not,  §  3. 

Sales  at  auction,  memorandum  by  auc- 
tioneer, §  1973. 

Section,  meaning  of,  §  17. 

Sister  state,  book  containing  statutes  of, 
as  evidence,  §  1900. 

Sister  state,  certified  copy  of,  as  evi- 
dence, §  1901. 

What  are,  §  1897. 

Written  laws  of  state,  in  what  con- 
tained, §  1897. 

Written  laws  of  sister  state  or  foreign 
country,  book  containing,  as  evidence, 
§  1900. 

STAY.     See  Appeals,  VI. 

Affidavits,  use  of,  to  obtain  stay,  §  2009. 

Execution  in  justice's  court,  not  to  ex- 
ceed ten  days,  §  901a. 

Execution,  of,  time  of,  excluded  in  com- 
puting time  within  which  may  issue, 
§681. 

Execution,  power  of  court  to  stay, 
§  681a. 

Execution,  power  of  justice  to  stay, 
§  901a. 

Granting,  until  security  given  for  costs, 
§  1036. 

Injunction,  when  and  when  not  granted 
to  stay,  §  526. 

STEAIJERS.     See  Shipping. 

ST.  IGNATIUS  UNIVERSITY. 

Admission  to  practice  law  on  diploma 
from  law  college  of,  §  280b. 

STENOGRAPHER.     See  Phonographic  Re- 
porter. 

STIPULATION. 

For  transfer  of  action  to  another  court, 

§398. 
Of  attorney,  §  283. 
Place  of  trial,  stipulation  as  to  in  action 

against     city,     county     or     city     and 

county,  §  394. 
To  omit  matter  from   record  on  appeal, 

§  953a. 

STOCK.     See  Corporations. 

Limitation  of  action  to  recover,  sold  for 
delinquent  assessment,  §  341. 


STOCKHOLDER. 

Limitation  of  action  against,  §  359. 

STREAM. 

As  boundary,  §  2077. 

Venue  of  action  for  offense  on  stream 
situated  in  several  counties,  §  393. 

STREET  RAILROADS. 

Exemption  of  employees  of  from  jury 
duty,  §  200. 

STREETS.     See  Highways. 

Limitation  of  action  to  contest  assess- 
ment under  local  improvement  act, 
§349. 

Partition  proceedings  affecting,  §  764. 

Right  of  city  to  take  land  for,  not  af- 
fected  by  code,  §  1263. 

STRIKING  OUT. 

Irrelevant  and  redundant  matter  in 
pleading,  §  453. 

Order  striking  out  part  of  judgment  roll, 
§670. 

Order  striking  out  pleading  deemed  ex- 
cepted to,  §  647. 

Sham  answer,  §  453. 

SUBLETTING. 

When  constitutes  unlawful  detainer, 
§  1161,  subd.  4. 

SUBMITTING  CONTROVERSY.     See  Ar- 
bitration. 
Without     action,     §§     1138,      1140.     See 
Agreed  Case. 

SUBPCENA. 

Commissioner,  to  require  attendance  be- 
fore, §  1986. 

Contempt  for  disobeying,  §§  1209,  1991. 

Court,  to  require  attendance  before, 
§  1968. 

Definition   of,  §  1985. 

Disobedience  of,  liability  of  witness  to 
party  aggrieved,  §  1992. 

Disobedience  of  subpoena  to  appear  be- 
fore commissioner,  punishment  of, 
§  1986. 

Disobedience,  procedure  to  punish  on 
subpcena  to  appear  before  officer, 
§  1991. 

Disobedience,  how  punished,  §  1991. 

For  what  purposes  issued,  §  1986. 

Issuance,  who  to  issue,  §  1986. 

Issued  how,  §  1986. 

Justice  of  peace  may  issue,  to  any  part 
of  county,  §  919. 

Justice's  clerk  may  issue,  §  87. 

May  require  production  of  books,  papers, 
etc.,  §  1985. 

Officer  out  of  court,  to  require  attendance 
before,  §  1968. 

Person  present  in  court  compelled  to 
testify  without,  §  1990. 

Seal,  §  1986. 
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SUBPCENA.     (Continued.) 
Served  how,  §  1987. 
Service  of,  must  be  on  party,  §  1015. 
Service  on  concealed  witness,  §  1988. 
What  is,  §  1985. 
Witnesses  to,  on  talcing  deposition  to  be 

used  in  another  state,  §§  2036,  2037. 
Witnesses,  §§  1985-1994.     See  Witnesses. 

SUBROGATION.     Of     judgment      debtor, 
and  proceedings  to  obtain,  §  709. 
Of  surety  on  appeal  bond,  §  1059. 
Surety,  subrogation  of,  and  proceedings 
to  obtain,  §  709. 

SUBSCRIBING      WITNESS.     See       Wit- 
nesses. 
Opinion  of,  §  1870. 

SUBSCRIPTION. 

Includes  mark,  §  17. 

SUBSTITUTED   SERVICE.     See   Service; 
Summons. 

SUBSTITUTION.     See  Subrogation. 

Attorney,  of.     See  Attorney  and  Client. 
Of  parties  to  action,  §§  385,  386. 
Person  making  claim  on  defendant,  sub- 
stitution of,  §  386. 

SUCCESSIVE  ACTIONS. 

Right  to  maintain,  §  1047. 

SUCCESSOR. 

Admissibility  of  declarations  of  prede- 
cessor against,  §§  1849,  1853. 

In  interest,  substitution  of,  as  party, 
§385. 

What  justices  of  peace  successors  of 
others,  §§  98,  107,  917. 

Who  to  designate  succeeding  justice, 
§918. 

SUMMARY  PROCEEDINGS.     See  Arrest 
and    Bail;    Forcible    Entry    and    Uu- 
lawful  Detainer;   Special  Proceedings. 
Particular   writs.     See   subject   in    ques- 
tion. 

SUMMONS.     See  Process;  Forcible  Entry 

and  Unlawful  Detainer. 
Affidavit    for    publication,    as    part    of 

judgment  roll,  §  670. 
Alias,  from  justice's  court,  §§  846,  847. 
Alias,  how  issued,  §  408. 
Alias,  time  of  issuance,  §  408. 
Alias,  when  will  issue,  §  408. 
Appearance  equivalent  to  service,  §§  416, 

581a. 
Appearance,    waiver     of     summons     by, 

§  406. 
Complaint  must  be  served  with,  §  410. 
Condemnation   proceedings  against  state 

land,  summons,  how  served,  §  1240. 
Contains  what,  §  407. 


SUMMONS.     (Continued.) 

Cross-complaint,   summons   to   be   issued 

and  served  upon  parties  who  have  not 

appeared, §  442. 
Defendants  residing  in  different  counties, 

issuance  of  summons,  §  406. 
Directed  how,  §  407. 
Dismissal,   failure   to   serve   and   return, 

where    defendant    absent    or    conceals 

himself,  §  581a. 
Dismissal  for  failure  to  return  summons, 

§  5Sla. 
Dismissal  of  action  for  failure  to  issue 

or  return, §  581a. 
Ejectment,   to    unknown    defendants   in, 

§§750,  751. 
Eminent  domain,  in,  §  1245. 
Escheat  proceedings,  in, §  1269. 
Execution  of,  where  new  county  formed, 

§  687. 
Failure    to    issue,    dismissal    of    action, 

§  581a. 
Failure  to  issue  or  return,  cured  by  ap- 
pearance, §  581a. 
Failure  to  return,  dismissal  of  action  for, 

§581a. 
Failure   to   serve,   relief   from   judgment 

and  allowing  answer,  §  473. 
Fee    for    service   by    person    other    than 

sheriff.     See  Appendix,  tit.     "Costs." 
Forcible  entry  and  unlawful  detainer,  in, 

§§  1166,  1167. 
Foreign     corporation,     service     of,     on, 

§§411-413. 
Form  of,  §  407. 
Interpreter,  to,  §  1884. 
Issuance,  time  of,  §§  406,  581a,  750. 
Issued  how,  §  407. 
Issued  under  seal,  §  407. 
Joint    contract,    service    where    one    or 

more   appear,  §  406. 
Joint   debtor,    after   judgment,    affidavit 

for,  §  991. 
Joint    debtors   may   be   summoned    after 

judgment,  §  989. 
Joint  debtors  not  summoned  in  original 

action,  what   to   contain,  §  990. 
Joint  debtors,  those  served  may  be  pro- 
ceeded against,  §  414. 
Joint  debtors.     See  .Toint  Debtors. 
Judgment,  relief  from,  and  allowing  an- 
swer,    where     summons     not     served, 

§  473. 
Judgment  roll,  on  service  by  publication, 

§  670. 
Judgment  roll,  part  of  where  complaint 

not  answered,  §  670. 
Jurisdiction    of    action    acquired    when, 

§416. 
Justices'    clerks   and    deputies    in    town- 
ships   in    counties    of    seventh    class, 

issuance  and  form  of,  §  103b. 
Justices'   clerks  in   townships,   power   to 

issue,  §  103a. 
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SUMMONS.     (Continued.) 

Justice's  court,  alias  summons  in,  §§  846, 
847. 

Justice's  court,  from,  service  by  sheriff 
and  deputy,  §  87. 

Justice's  court,  to  be  served  out  of 
county,  certificate  to,  §  849. 

Justice's  court,  to  be  served  out  of 
county,  publication  of,  §  849. 

Justice's  court,  to  be  served  out  of 
county,  service  and  return,  §  849. 

Justice's  court,  who  may  serve,  §  849. 

Justice's  court,  in.  See  Justices'  Courts. 
VII. 

Limitation  on  time  for  issuing,  §  581a, 

Limitation  on  time  for  return,  §  581a. 

Lost,  alias,  issuance  of,  §  408. 

Must  contain  what,  §  407. 

Partition,  in,  §§  756,  757, 

Personal   service,   when   necessary,  §  411. 

Police  court,  in,  §  930. 

Proof  of  service  by  admission  of  defend- 
ant, §  415. 

Proof  of  service,  certificate  or  aSidavit 
must  state  what,  §  415. 

Proof   of    service,    how   made,  §  415. 

Proof  of  service  in  case  of  publication, 
§415. 

Proof  of  service  made  by  person  other 
than  sheriff,  §  415. 

Proof  of  service  made  by  sheriff,  §  415. 

Proof  of  service  may  be  by  affidavit, 
§  2009. 

Publication,  affidavit,  §§  412,  750. 

Publication,  affidavit  as  to,  filing  of, 
certificate  of  residence,  §  412. 

Publication  of,  certificate  of  residence, 
effect  of  on  right  to,  §  412. 

Publication,  concealed  defendant,  §  412. 

Publication,  depositing  summons  and 
complaint  in  post-office,  §  413. 

Publication,  foreign  corporation  having 
no  agent,  etc.,  §§  412,  413. 

Publication,  in  partition,  §  757. 

Publication,  in  suit  to  determine  ad- 
verse claim,  §  750. 

Publication  in  suit  to  determine  adverse 
claim   against   unknown    owners,  §  750. 

Publication,  judgment  roll,  on  service 
by,  670. 

Publication,  manner  of,  §  413. 

Publication,  non-resident,  §§  412,  413. 

Publication,  order,  what  to  direct,  §  413. 

Publication,  personal  service  of  com- 
plaint and  summons  out  of  state,  effect 
of,  §  413. 

Publication,  procedure  to  obtain  order 
for,  §  412. 

Publication  of,  procedure  where  defend- 
ant fails  to  answer,  §  585. 

Publication,  time  and  frequency  of, 
§413. 

Publication,  when,  and  how  made,  §  412. 

Publication,  when  complete,  §  413. 


SUMMONS.     (Continued.) 

Publication,  when  may  be  ordered,  §  412. 

Publication  of,  default  for  failure  to  an- 
swer,  procedure,  §  585. 

Quieting  title,  summons  in  action.  See 
Quieting  Title. 

Eelief  from  judgment  when  no  personal 
service,  §  473. 

Eeturn  by  person  other  than  sheriff, 
§410. 

Eeturn  by  sheriff,  manner  of,  §  410. 

Eeturn,  limitation  of  time  for,  §  5Sla. 

Eeturn  of,  time  of,  in  forcible  entry, 
§  1166. 

Eeturned  how,  §  410. 

Served  how,  §§  410,  411. 

Serrice  by  person  other  than  sheriff, 
§410. 

Service  by  publication,  in  partition  suit, 
§  757. 

Service  by  sheriff,  manner  of,  §  410. 

Service  by  telegraph,  §  1017. 

Service   in  action   against   vessels,  §  816. 

Service  in  condemnation  proceedings 
against  state  or  United  States,  §  1240, 
subds.  8.  9. 

Service  may  be  proved  by  affidavit, 
§  2009. 

Service  of,  certificate  of,  §  410. 

Service  of,  in  proceeding  to  condemn 
state  land,  §  1240. 

Service  of  gives  jurisdiction,  §  416. 

Service  of,  jurisdiction  of  defendant  ac- 
quired on,  §  416. 

Service  on  county,  city  or  town,  §  411. 

Service  on  domestic  corporation,  §  411. 

Service  on  foreign  corporation, §  411. 

Service  on  guardian,  §  411. 

Service  on  guardian  of  infant  or  lunatic, 
§  1722. 

Service  on  infant  under  fourteen,  §  411. 

Service  on  insane  person,  §  411. 

Service  on  non-resident  joint-stock  com- 
pany doing  business  here,  §  411. 

Service  on  part  of  defendants,  procedure 
after,  §  414. 

Service,  personal,  when  necessary,  §  411. 

Service  to  be  on  defendant  personally 
when,  §  411. 

Service  where  parties  associated  in  busi- 
ness, §  388. 

Service  where  parties  transact  business 
under  common  name,  §  388. 

Signed  by  clerk,  §  407. 

State,  action  to  quiet  title  against,  upon 
whom  served.  See  Appendix,  tit. 
"State." 

Telegraph,  transmission  by,  for  service, 
§  1017. 

Time  to  answer,  §  407. 

Time  to  issue,  §  581a. 

Time  to  return,  §  581a. 

Unknown  defendants  in  ejectment,  to, 
§§  750,  751. 


GENERAL  INDEX. 


2369 


[References  are  to  Sections.] 


SUMMONS.      (Continued.) 

Waiver   of,   bv   appearing  and  pleading, 

§  406. 
Waiver  of,  in  writing,  §  406. 
What  to  contain,  §  407. 
When  may  be  issued,  §  406. 
Who  may  serve,  §  410. 

SUNDAYS.     See  Holidays. 
Are    holidays,  §  10. 

Holiday  falling  on  Sunday,  next  day 
celebrated,  §§  10,  11. 

SUPERINTENDENT. 

Of  railroad,  exempt  from  jury  duty, 
§200. 

SUPERIOR  COURT.  See  Court;  Judges; 
Probate  Court;   Superior  Judge. 

Adjournments  construed  as  recesses,  and 
not  to   prevent  sitting,  §  74. 

Adjournment  for  absence  of  judge,  duty 
of  sheriff  or  clerk,  §  139. 

Adjournment  from  day  to  day  for  ab- 
sence of  judge,  §  139. 

Adjournment  to  next  regular  session, 
§  140. 

Always  open,  for  what  purpose,  §§  73, 
134,  617. 

Appeal  to,   §§   974-980.     See   Appeals, 

xrii. 

Apportionment  of  business  where  more 
than  one  judge,  §§  66,  67. 

Certified  copy  of  list  of  jurors  to  be  filed 
with  clerk  of,  §  208. 

Certifying  cases  to,  from  justice's  court, 
§92. 

Certiorari,  may  issue  writs  of.  See  Re- 
view. 

Chambers.     See  Chambers. 

Costs  on  review,  other  than  by  appeal, 
§  1032. 

Docketing  judgment  of  justice's  court, 
§  898. 

Docketing  judgment  of  justice's  court, 
execution,  §  899. 

Extra  sessions,  apportionment  of  busi- 
ness where  more  than  one  judge,  §  67a. 

Extra,  sessions,  apportionment  of  busi- 
ness where  but  one  judge,  §  67a. 

Extra  sessions,  apportionment  of  busi- 
ness, rules  relating  to  transfer  of 
business,  §  67a. 

E-xtra  sessions,  compensation  of  judge 
presiding  over,  §  67a. 

Extra  sessions,  duration  of,  §  67b. 

Extra  sessions  governor,  judge  desig- 
nated  by,  to  sit,  §  67a. 

Extra  sessions,  governor  may  designate 
judge  to   sit  when,  §  67a. 

Extra  sessions,  judges  may  invite  another 
judge  to  sit,  §  67b. 

Extra  sessions,  judgments,  orders,  and 
proceedings,  effect  of,  §  67b. 

Extra  sessions  of,  when  may  be  held, 
§67b. 
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Extra  sessions,  place  of  holding,  §  67b. 
Extra  sessions,  powers  of  judge   presid- 
ing over,  §  67a. 
Extra  sessions,  retransferring  unfinished 

business,  §  67b. 
Extra  sessions,  time  of  holding,  §  67b. 
Extra    sessions,    who    may    preside    over, 

§  67a. 
Holding  court  by  one  judge  for  another, 

§§  71,  100. 
Incidental  powers  and  duties,  §§  128-130. 
Judges  of.     See  Judges;  Superior  Judges. 
Jurisdiction,     appellate,     has,     in     what 

cases,  §  77. 
Jurisdiction    is    original    and    appellate, 

§75. 
Jurisdiction,    concurrent    with    justices' 

courts,  §  113. 
Jurisdiction    in    eminent    domain,  §  1243. 
Jurisdiction,  original,  has,  in  what  cases, 

§76. 
Jurisdiction  to  change  name,  §  1276. 
Jurisdiction.     See  Jurisdiction. 
Justices  of  peace,  shall  designate  which 

of  two,  is  successor,  when,  §  918. 
Mandamus,  issuance  of.     See  Mandamus. 
May  vacate  its  judgment,  in  what  cases, 

§663. 
Particular    county,    of.     See    particular 

title. 
Phonographic    reporter    for,  §§  269-274. 

See  Phonographic  Reporter. 
Place  of  holding,  provisions  concerning, 

§§  142-144. 
Powers   respecting   conduct    of   proceed- 
ings, §  128. 
Powers    of    on    appeal,  §  980.     See    Ap- 
peals, IX. 
Process    extends   to    all    parts    of    state, 

§78. 
Prohibition,  writs   of,  may  issue,  §  1103. 
Record,    superior    courts    are    courts    of, 

§34. 
Remitting  judgment  to,  §  56. 
Review,   writ   of,   issuance    of,   by.     See 

Review. 
Rooms  for,  how  provided  and  furnished, 

§144. 
Rules,  power  to  make,  §  129.     See  Rules. 
Rules,  when   take  effect,  §§  129,  130. 
Seal,  has,  §  147. 
Seal  of,  §  149. 
Seals.     See  Seals. 
Secretary   of,   in   certain    counties.     See' 

Appendix,  tit.  "Courts." 
Sessions  held  at  county  seats,  §  73. 
Sessions,  number  of,  in  counties  having 

two  or  more  judges,  §§  66,  67. 
Sessions,  regular,  when  held,  §  73. 
Sessions,  special,  when  held,  §  73. 
Sessions  of,  by  judge  of  another  court, 

§  160. 
Sessions,  extra.     See  ante,  this  title. 
Sittings  to  be  public,  §  124. 
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Sittings  may  be  private  in  what  cases, 
§  125. 

Transfer  of  action  to  another  court, 
manner  of,  §§  398,399. 

Transfer  of  books,  records,  and  actions 
to  superior  court,  §  79. 

Transfer  to,  from  justice's  court,  juris- 
diction, §  S38. 

Transfer  to,  from  justice's  court,  when 
and  how  effected,  §  838. 

Vacation  of  judgment,  grounds  for,  §  663. 
See  Judgments. 

Writs,  power  to  issue,  §  76. 

SUPERIOR  JUDGE.  See  Judges;  Supe- 
rior Court. 

Absence,  illness,  or  disability,  appoint- 
ment of  substitute,  §  160. 

Absence  of,  authority  of  court  commis- 
sioner, §  259. 

Absence  of,  proceedings  in  case  of,  §  139. 

Acknowledgment,  may  take,  §  179. 

Affidavit,  may  take,  §  179. 

Attorney  may  be  selected  to  act  as,  §  72. 

Certiorari,  issuance  of  writ  of.  See  Re- 
view. 

Chambers,  at,  powers  of,  §  166.  See 
Chambers. 

Change  of,  for  bias,  etc.,  procedure,  §  170. 

Computation  of  term,  §  69. 

Decedent's  estate,  may  present  claim 
against,  §  1495. 

Decedent's  estate,  proceedings  where 
claim,  presented  by,  §  1495. 

Deposition,  may  take,  §  179. 

Disqualification,  change  of  trial  for,  pro- 
cedure.    See  Place  of  Trial. 

Disqualification  of,  designation  of  an- 
other judge  to  act,  §  170. 

Disqualification,  disqualified  judge  may 
issue  temporary  injunction  pending  ap- 
pointment of  new  judge,  §  170. 

Disqualification  of,  proceedings  on, 
§  170. 

Disqualification  of,  what  matters  amount 
to,  §  170. 

Disqualified,  transfer  of  cause  to  an- 
other, §  398. 

Election  of,  §§  65,157. 

Eligibility,  §  157. 

Expenses,  of,  incurred  in  holding  court 
for  another,  §  160. 

Extra  sessions  of  superior  court.  See 
Superior  Court. 

Guardianship  matters,  powers  of,  at 
chambers,  in,  §  166. 

Holding  court  for  another  at  request  of 
governor,  §  160. 

Holding  court  in  another  county,  power 
of,  §71. 

Ineligible  to  any  other  office  or  public 
employment,  §  161. 

Jurors,  designating  the  estimated  num- 
ber of,  §  204. 
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Jurors,    selection    of,  §  204. 

Law,  cannot  practice,  §  171. 

Law  partner,  cannot  have,  §  172. 

Mandamus,  issuance  of.  See  Man- 
damus. 

Mav  hold  court  in  another  county  when, 
§'71. 

May  order  matter  taken  down  in  short- 
hand and  transcribed  and  charged 
against   county,  §  274a. 

May  take  acknowledgment,  affidavit, 
deposition,  §  179. 

Not  to  have  law  partner,  §  172. 

Number  of,  in  particular  counties,  acts 
relating  to.  See  Appendix,  tit. 
"Courts." 

Number  of  judges,  §§  65,  66,  67,  67a. 

Opinions  of,  transcribing  of  and  char- 
ging against  county,  §  274a. 

Order  of,  directing  jury  to  be  drawn, 
§214. 

Order  of,  to  impanel  grand  jury,  §  241. 

Powers  out  of  court,  §§  176,  1305. 

Probate.     See  Probate  Court. 

Probate  matters,  power  of,  at  chambers, 
in, §  166. 

Probation  officer.  See  Probation  Offi- 
cer. 

Prohibition,  writs   of,   may  issue,  §  1103. 

Qualifications  of,  §  157. 

Residence,  place  of,  §  158. 

Review,  writ  of,  issuance  of.  See  Re- 
view. 

Salaries  of  judges  of  various  counties, 
§737. 

Salaries,  state  and  county  each  to  pay 
one  half,  §  737. 

Secretary  of,  in  certain  counties.  See 
Appendix,  tit.   "Courts." 

Sickness,  absence  or  disability,  request- 
ing some  other  judge  to  sit,  §  160. 

Successor  to  justice,  superior  judge, 
when   to  designate,  §  918. 

Term  of  office,  §  68. 

Vacancy  in,  appointee  holds  until  next 
general  election,  §  70. 

Vacancy  in   office,  governor   to   fill,  §  70. 

Vacancy  in,  one  elected  to  fill,  holds  for 
remainder  of  unexpired  term,  §  70. 

Writs,  power  of,  to  issue,  §  76. 

SUPERVISORS. 

Condemnation    proceedings,    supervisors 

as  plaintiffs,  §  1244. 
Selection  of  jurors,  §§  204,  205. 
Vacancv  in  office  of  justice,  supervisors 

to  fill,  §  111. 

SUPPLEMENTAL.     See  Pleading. 

Complaint  and  answer,  when  allowed, 
§464. 

Complaint  in  partition,  §  761. 

Pleadings  to  bring  in  necessary  par- 
ties, §  389. 

Pleadings  to   revive  judgment,  §  685. 
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SUPPLEMENTARY  PROCEEDINGS.  _ 

Arrest  of  debtor,  when   ordered,  §  715. 

Commitment    of   debtor,  §  715. 

Contempt  for  disobeying  orders  in, 
§721. 

Debtor,  before  whom  may  be  required 
to  answer,  §  712. 

Debtor  must  answer  concerning  prop- 
erty, when,  §§  714,  715. 

Debtor  need  not  answer  outside  of 
county  of  residence,  §  714. 

Debtor  of  defendant  may  pay  creditor 
when,  §  716. 

Disobeying  orders  in,  punishment,  §  721. 

Examination  of  debtor  of  judgment 
debtor,  §  717. 

Justice's  court,  in.  See  Justices'  Courts, 
XXII. 

Ordering  property  applied  on  execution, 
§719. 

Proceedings  against  third  person  assert- 
ing claim,  §  720. 

Proceedings  against  third  person  deny- 
ing indebtedness  to  judgment  debtor, 
§  720. 

Proceedings  to  apply  property  on  judg- 
ment, §  715. 

Proceedings  to  compel  answer,  §§  714, 
715. 

Proceedings  to  compel  debtor  to  appear, 
§715. 

Proceedings  where  debtor  of  defendant 
denies  debt,  §  720. 

Undertaking  not  to  dispose  of  property, 
requiring  of  defendant,  §  715. 

Undertaking  of  debtor,  when  required  to 
compel  appearance,  §  715. 

Witnesses  may  be  required  to  appear 
and  testify,  §  718. 

SUPREME  COURT.  See  Supreme  Court 
.Tustices. 

Adjournments  do  not  prevent  sittings, 
§48. 

Adjournment,  one  or  more  may  adjourn 
court,  §  43. 

Appeal  from  judgment,  may  take  what 
action  on,  §  956. 

Appeals  to.     See  Appeals. 

Appellate  jurisdiction  of,  §  52. 

Apportionment  of  business  to  depart- 
ments by  chief  justice,  §  44. 

Attorneys  of,  who  are,  §  275.  See  At- 
torneys. 

Attorneys,  removal  or  suspension  of, 
§  287. 

Bailiffs,  appointment  and  tenure  of  of- 
fice. §  266. 

Bailiffs,  duties  of,  §  266. 

Bailiffs,  number  and  qualification  of, 
§  265. 

Bill  of  exceptions,  application  to,  for 
proving,  §  652. 

Certiorari,  issuance  of.     See  Review. 

■Chambers,  powers  in,  §  165. 

Chief  justice,  absence  of,  proceedings  on, 
§46. 


SUPREME  COURT.     (Continued.) 

Chief  justice,  disability  of,  proceedings 

on,  §  46. 
Clerk  of,  §  262. 
Clerk  of,  election  of,  §  262. 
Concurrence  of  three  justices  necessary 

to  transaction   of  business,  §  54. 
Consists  of  what,  §  40. 
Convening  of  court   by  chief  justice   or 

associate  justices,  §  45. 
Court  in  bank,  chief  justice  to  preside, 

§45. 
Court  in  bank,  convening,  §  45. 
Court  in  bank,  judgment,  concurrence  of 

four  justices  necessary,  §  45. 
Court    in    bank,    judgment,    finality    of, 

§  45. 
Court  in  bank,  judgment,  rehearing,  §  45. 
Court  in  bank,  ordering  case  to  be  heard 

by,  §  44. 
Court  in  bank,  presence  of  four  justices 

necessary,  §  45. 
Decision,    all    questions    to    be    passed 

upon,  §  53. 
Decisions    to    be    written    and    reasons 

stated,  §§49,  53. 
Department,    chief    justice    may    sit    in 

either,  §  43. 
Department,     disagreement     of     judges, 

transmitting  case  to  other  department 

or  to  court  in  bank,  §  43. 
Department,        interchanges        betwee? 

judges,  §  43. 
Department,    judgment,    when    becomes 

final,  §  43. 
Department,  presiding  justice  of,  §  43. 
Department,  rehearing  case  where  three 

judges  do  not  concur,  §  43. 
Department,  three  justices  necessary  to 

transact  business,  §  43. 
Departments,   assignment    of   judges   to, 

§43. 
Departments,   judgment,   concurrence   of 

three  judges  necessary,  §  43. 
Departments,    judgment,    rehearing,  §  44. 
Departments,   number    of,  §  43. 
Departments,  one   or  more  justices  may 

adjourn,  §  43. 
Departments,     powers     of,     in     hearing 

causes,  §  43. 
Election   contest,   preference   given,  §  57. 
Expense   of   rooms,   etc.,   how   defrayed, 

§47. 
Expenses  of,  appropriations  for,  §  47. 
Expenses,  traveling,  §  47. 
Hearing  in  bank  after  judgment  in  de- 
partment, §  44. 
Incidental  powers  of,  §§  128-130. 
Judgment,    all    questions    of    law    to   be 

passed  upon  where  new  trial  granted, 

§53. 
Judgment  in  bank,  concurrence  of  four 

justices  necessary,  §  45. 
Jurisdiction,  appellate,  §  52. 
Jurisdiction    is    original    and    appellate, 

§50. 
Jurisdiction,  original,  §  51. 
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SUPREME  COURT.      (Continued.) 

Justices  of.  See  Supreme  Court  Jus- 
tices. 

Mandamus,  issuance  of.     See  Mandamus. 

Officers  of,  traveling  expenses,  §  47. 

Open  always  for  business,  §  47. 

Ordering  case  to  be  heard  in  bank,  §  44. 

Phonographic  reporter,  provided  for  in 
Political   Code,  §  268. 

Place  of  holding  court,  §  47. 

Probate  appeals,  preference  given,  §  57. 

Eecords,  transfer  of  from  old  to  new 
court,  §  55. 

Prohibition,  writs  of,  may  issue,  §  1103. 

Record,  supreme  court  is  court  of,  §  34. 

Rehearing  after  judgment  in  depart- 
ment, §§  44,  45. 

Remedial  powers  of,  §  53. 

Remittitur,  §§  53,56. 

Reporter,  duties  and  powers  of,  pre- 
scribed by  Political  Code  and  Penal 
Code,  §  262. 

Reporter  of  decisions,  election  of,  §  262. 

Review,  writ  of,  issuance  of.  See  Re- 
view. 

Rooms,  furniture,  etc.,  how  provided  for, 
§47. 

Rules  of,  when  take  effect,  §  130. 

Rules,  power  to  make,  §  129.     See  Rules. 

Seal,  has,  §  147. 

Seal  of,  duplicates,  §  148. 

Seal  of.     See  Seals. 

Secretaries,  appointment  and  tenure  of 
office,  §§265,  266. 

Secretaries,  duties  of,  §  266. 

Secretaries,  number  and  qualification  of, 
§265. 

Sessions,  §  47. 

Terms,  §  47. 

Transfer  of  records,  actions,  and  pro- 
ceedings from  old  court  to  new  court, 
§55. 

Traveling  expenses  of  justices,  §  47. 

Vacancy,  election  to  fill,  §  42. 

Vacancy  in,  appointee  to  hold  until  next 
general  election,  §  42. 

Vacancy  in,  governor  to  fill,  §  42. 

What  constitutes,  §  40. 

When  and  where  held,  §  47. 

Writ  of  habeas  corpus,  any  judge  may 
issue,  §  54. 

Writs,  concurrence  of  three  judges  neces- 
sary to  issuance,  §  54. 

Writs,  what  may  issue,  §  51. 

Where  held,  §  47. 

SUPREME  COURT  COMMISSION. 

Creation  of.     See  Appendix,  tit.  "Courts." 

SUPREME  COUTIT  JUSTICES.  See  Su- 
preme Court. 

Acknowledgments,  may  take,  §  179. 

Adjournment,  one  or  more  may  adjourn 
court,  §  43. 

Affidavits,  may  take,  §  179. 

Bill  of  exceptions,  power  of,  respecting 
settlement  of,  §  653. 


SUPREME  COUHT  JUSTICES.  (Contin- 
ued.) 

Bill  of  exceptions,  settlement  by,  §  652. 

Chambers,  powers  at,  §  165. 

Chief  justice,  absence  or  inability  of,  se- 
lection of  substitute,  §  45. 

Chief  justice,  convening  of  court  by, 
§45. 

Chief  justice,  eligibility,  §  156. 

Chief  justice  to  apportion  business,  §  44. 

Classification  of,  for  purpose  of  deter- 
mining term  of  office,  §  40. 

Court,  convening  of  by,  §  45. 

Depositions,  may  take,  §  179. 

Disqualification  of,  what  matters  amount 
to,  §  170. 

Disqualification,  waiver  of,  §  170. 

Election  of  judges,  §  40. 

Eligibility,  §  156. 

Expenses,  traveling,  of,  §  47. 

Ineligible   to  any   other  office   or  public 

employment,  §  161. 
Law,  cannot  practice,  §  171. 
Law  partner,  not  to  have,  §  172. 
Mandamus,  issuance  of.     See  Mandamus. 
May     take     acknowledgment,     affidavit, 

deposition,  §  179. 
Not  to  have  law  partner,  §  172. 
Judgment  in  bank,  rehearing  of,  §  45. 
Judgment  in  bank,  when  becomes  final, 

§45. 
Judgment  in  department,  concurrence  of 

three  justices  necessary,  §  43. 
Judgment     in     department,    hearing    in 

bank  of,  §  44. 
Judgment  in  department,  when  becomes 

final,  §  44. 
Judgment,      may      affirm,      reverse,      or 

modify,  §  53. 
Judgment,   powers   of   supreme   court  in 

relation  to,  §  53. 
Judgment  to  in  writing,  §  53. 
Judgment  to  be  remitted,  §  53. 
Judgment  on  appeal.     See   Appeals,  IX. 
Partner    practicing    law,    not    to    have, 

§172. 
Powers  of,  out  of  court,  §  176. 
Prohibition,  issuance  of  writs  of,  §  1103. 
Qualifications  of,  §  156. 
Remedial  powers  of,  §  957. 
Term  of  office,  §  40. 
Term  of  office,  computation  of,  §  41. 
Traveling  expenses,  §  47. 

SURETY.     See  Bonds;  Surety  Companies; 

Undertakings. 
Action    to   compel    satisfaction    of    debt 

for  which  surety  bound,  §  1050. 
Administrator's    bond,    on,    release    of, 

§§ 1403, 1404. 
Affidavit  of  sureties,  §  1057. 
Affidavit     of    sureties,    what    to    state, 

§  1057. 
Appeal,  on.     See  Appeals,  IV. 
Attachment,   in,   exception   to,  §  539. 
Attachment,  in,  justification  of,  §  539. 
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SURETY.     (Continued.) 

Citation  to  sureties  on  administrator's 
bond,  §  1394. 

Contractor's  bond,  on,  §  1203. 

Contribution,  §  709. 

Corporation  accepted  as  sole  surety 
when,  and  when  not.  See  Appendix, 
tit.   "Corporations." 

Corporation  as,  deficiency  of  assets,  pro- 
ceedings in  case  of,  §  1056. 

Corporation  as,  duty  of  insurance  com- 
missioner. See  Appendix,  tit.  "Corpo- 
rations." 

Corporation  as,  jurisdiction,  powers  and 
duties  of  insurance  commissioners 
over,  §  1056. 

Corporation  as,  may  act  with  other  sure 
ties  when,  §  1057. 

Corporation  as,  not  to  act  where  defi 
ciency  of  assets,  §  1050. 

Corporations  as,  assets,  how  estimated 
§  1056. 

Corporations  as,  powers  and  liabilities 
§  1056. 

Corporations  authorized  to  act  as 
§§  1056,1057. 

Corporations,  conditions  requisite  to  act 
ing  as,  §  1056. 

Corporations,  what  may  act  as,  §  1056. 

Exception  to,  in  attachment  in  justice's 
court,  §  867. 

Exception  to,  on  appeal  bond  to  superior 
court,  §  978. 

Exception  to,  on  attachment  of  vessel, 
§821. 

Exception  to,  on  appeal  to  supreme 
court.     See  Appeals,  IV. 

Exception  to,  on  injunction,  §  529. 

Exception  to,  waiver  by  failure  to  make, 
§§513,529. 

Exception  to,  where  bond  given  by  gran- 
tee in  suit  to  set  aside  fraudulent  con- 
veyance, §  678. 

Executors  or  administrators,  sureties 
and  bond  of.  See  Executors  and  Ad- 
ministrators, III. 

Indemnity.     See  Indemnity. 

Injunction,  upon,  exception  to,  §  529. 

InsufiScient,  sureties  becoming,  new 
bond,  failure  to  file,  rights  to  cease, 
§  1057. 

Insufficient  sureties  becoming,  new 
bond  may  be  ordered,  §  1057. 

Joinder  of,  in  action  on  negotiable  in- 
strument, §  383. 

Joinder  of  sureties  on  same  or  separate 
instruments,  §  383. 

Judgment  against  principal  conclusive 
against,  when,  §  1055. 

Judgment  against  sheriff,  conclusiveness 
against  sureties,  §  1055. 

Judgment,  entry  of,  against,  on  five 
days'   notice,  §  1055. 

Justification  of,  extension  of  time  for, 
§  1054. 

Justification  of,  in  attachment,  §§  554, 
555. 


SURETY.      (Continued.) 

Justification  of,  in  justice's  court,  §  92. 

Justification  of,  on  administrator's  bond, 
§  1393. 

Justification  of,  on  appeal,  §  948. 

Justification  of,  on  appeal  bond  to  su- 
perior  court,  §  978. 

Justification  of,  on  attachment  of  ves- 
sel, §  821. 

Justification  of,  on  claim  and  delivery, 
§513. 

Justification,  on  giving  bail,  §§  493,  494, 
495. 

Justification  of,  power  of  court  commis- 
sioner, §  259,  subd.  3. 

Justification  of  where  bond  given  by 
grantee  in  suit  to  set  aside  fraudu- 
lent conveyance,  §  67Syi. 

Liability  of,  on  undertaking  to  stay 
money  judgment,  §  942. 

New  bond  where  sureties  become  insuffi- 
cient, rights  cease  on  failure  to  file, 
§  1057. 

New  security,  application  for,  from  ad- 
ministrator, §§  1398-1402. 

Objection  to,  waiver  of,  by  failure  to  ex- 
cept, §§  513,  529. 

Paying  judgment,  compelling  repayment, 
§  709. 

Principal  bound  when  surety  is,  §  1912. 

Principal,  from  what  time  bound,  §  1912. 

Qualifications  of  sureties,  §  1057. 

Qualifying  in  several  amounts,  when 
permitted,  §  1057. 

Referee,  surety  cannot  be,  §  641. 

Replevin  bond,  on,  when  not  bound  by 
affidavit  of  value,  §  473. 

Replevin,  in,  exception  to,  §  513. 

Replevin,  in,  justification  of,  §  515. 

Several  amounts,  sureties,  when  may 
qualify  in,  §  1057. 

Subrogation  of  surety  on  appeal  bond, 
§  1059. 

Subrogation  of  surety  on  paying  judg- 
ment, §§  709,  1059. 

Subrogation,  right  of,  and  proceedings 
to  obtain,  §  709. 

Waiver  of  objection  by  failure  to  make, 
§§513,   529. 

When  bound,  principal  is  also,  §  1912. 

SURETY  COMPANIES. 

Certificate  of  authority  to  do  business, 
§  1057a. 

Justification  by,  manner  of  and  pro- 
cedure, §  1057'a. 

Justification,    when    complete,  §  1057a. 

SURGEONS.     See  Physicians. 

Privileged  communications  between  sur- 
geon and  patient,  §  1881. 

SURPRISE. 

Amendment  on  ground  of,  §  473. 

As  ground  for  relief  from  default  judg- 
ment in  justice's  court,  §  859. 

New  trial  on  ground  of,  §  657. 

Relief  from  judgment  or  order  on  ground 
of,  §  473. 
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SURVEY. 

Land  taken  for  public  use,  §  1242. 
Order  to  allow,  in  action   of  ejectment^ 
§742. 

SURVIVAL. 

Action  not  abated  by  death,  disability, 
or  transfer,  when,  §  385.  See  Abate- 
ment. 

Continuance  of  action  against  successor 
or  representative,  §  385. 

Death,  effect  on  limitations,  §§  353,  355. 

Of  action,  §§  1582-1584. 

SURVIVING     PARTNER.     See     Partner- 
ship. 

SURVIVORSHIP. 

Presumption  as  to,  §  1963. 

SUSPENSION. 

T^xecutors  or  administrators,  of.  See 
Executors  and  Administrators,  V. 

Statute  of  limitations,  of.  See  Limita- 
tions of  Actions. 

SUTTER  COUNTY. 

One  superior  judge  for  Sutter  and  Yuba 
counties,  §  65. 

Residence  of  superior  judge  of,  §  158. 

Separate  judges  for  Sutter  and  Yuba 
counties,  act  providing  for.  See  Ap- 
pendix, tit.  "Courts." 

SWAMP  LAND  DISTRICT. 

Disqualification  of  judge  or  justice  in 
actions  in  relation  to,  and  proceedings 
on,  §  170. 


TAXATION.     See  Tax-collector. 

Adverse    possession,    payment    of    taxes 

necessary  to, §  325. 
Claim   and    delivery,   affiaavit   in,   as   to 

taxes,  §  510. 
Costs     of     course     in     action     involving 

taxes,  §§  1022,  1024. 
Distribution   of  decedent's  estate,   taxes 

must  be  paid  before,  §  1669. 
Limitation   of   action   against  tax-collec- 
tor, §  341. 
Redemptioner     must     pay     what     taxes, 

§§  702,  703. 
Taxpayer  can  enjoin  issuance  or  sale  of 

bonds  for  public  improvements,  §  526a. 

TAX-COLLECTOR. 

Limitation    of   action   against,    for   seiz- 
ure of  goods,  §  341. 

TEACHER. 

Exempt  from  jury  duty,  §  200. 
Of    music,    exemption    of    property    of, 
§  090. 

TEAMS. 

Supplying  power  by  means  of,  mechanic's 
lien  for,  §  1183a. 


TEAMSTER. 

Property  of,  exempt  from  executions, 
§  690. 

TELEGRAPH. 

Company,  eminent  domain,  §  1238. 
Line,    employee    of,    exempt    from    jury 

duty,  §  200. 
Seal,  how  described  by  telegraph,  §  1017. 
Service   by,   authorized,  §  1017. 
Service,  by,  manner  of,  §  1017. 
Service,  by,  powers  and  duties  of  officer, 

§  1017. 

TELEPHONE  COMPANY. 

Eminent  domain,  exercise  of  right  of, 
§  1238. 

TENANCY  AT  WILL. 

To  be  terminated  by  notice,  §  1161. 

TENANT.  See  Forcible  Entry  and  Un- 
lawful Detainer;  Landlord  and  Ten- 
ant. 

TENANT  FOR  LIFE.     See  Life  Estate. 

TENANT  FOR  YEARS. 

Judgment  in  partition  does  not  affect, 
§767. 

Partition.     See  Partition. 

Setting  off  of  estate  for  years  in  parti- 
tion, §  770. 

Waste,  liability  for,  §  732. 

TENANT  IN  COMMON. 

Any  number  may  sue  or  defend  for  all, 

§§381,  384. 
Parties  in  suits  concerning,  §§  381,  384. 
Partition,  §§  752-801.     See  Partition. 
Waste,  liability  for,  §  732. 

TENDER, 

Before  suit  affects  costs  how,  §  1030. 

Keeping  good,  §  1030. 

Objection  to,   must  be  specified,  §  2076. 

Offer  in  writing  equivalent  to,  §  2074. 

Payment,  tender  is  equivalent  to,  on 
redemption.  §  704. 

Waiver  of  objection  by  failure  to  spe- 
cify it,  §  2076. 

TENSE. 

Of  words  in  code,  §  17. 

TENURE  OF  OFFICE.     See  Office. 

TERMS  OF  COURT. 

Sessions  of  court.  See  Superior  Court; 
Supreme  Court. 

TERRITORY. 

Included  under  state  and  United  States, 

§17. 
Public   writings   of,   effect   of,   and   how 

proved,  §  1924. 
Public  writings   of,  proof  of,  provisions 

of  code  applying,  §  1924. 

TESTIFY. 

Iii.liidos  what,  §  17. 


GENERAL  INDEX. 


2375 


[References  are  to  Sections.] 


TESTIMONY.     See  Evidence. 


THINGS  IN  ACTION.     See  Choses  in  Ac- 
tion. 

TIDE-WATER. 

As  boundary,  §  2077. 

TIMBER. 

Damages  for  cutting  or  carrying  away, 
§§  733,  734. 

TIME, 

Abandonment  of  condemnation  proceed- 
ings, §  1255a. 

Accounting  bj-  executor,  time  for,  §  1622. 

Action  commenced  when,  §  350. 

Administration,  letters  of,  time  for 
granting,  §  1372. 

Administration,  notice  of  hearing  of 
petition  for  letters  of,  time  of,  §  1373. 

Administration,  petition  for  letters  of, 
within  what  time  to  be  made,  §  1301. 

Administration  of  estates,  time  to  com- 
mence, §  1269. 

Administrator,  special,  time  of  appoint- 
ment of,  §  1412. 

Alias  summons,  time  of  issuance  of, 
§  408. 

Amend,  time  to  where  demurrer  sus- 
tained, §476. 

Amendments,  time  to  answer,  §  432. 

Answer  after  judgment  where  summons 
not  served,  §  473. 

Answer,  extension  of  time  for,  §  473. 

Answer,  notice  in  summons  of  time  for, 
§407. 

Answer,  time  for,  §  407. 

Answer,  time  for  where  demurrer  over- 
ruled, §  476. 

Appeal,    exception    to    sureties   on,  §  948. 

Appeal  from  judgment  in  proceedings  to 
determine    heirship,    time    for,  §  1664. 

Appeal  in  probate  proceedings,  taking 
of,  §  1715. 

Appeal,  justification  of  sureties  on  ap- 
peal, §  948. 

Appeal,  notice  of,  time  to  file,  §  941b. 

Appeal  to  superior  court,  §§  939,  974. 

Appeal  to  superior  court,  statement  on, 
amendments,  time  to  file,  §  975. 

Appeal  to  superior  court,  statement  on, 
time  to  file,  §  975. 

Appeal  to  superior  court,  time  to  file 
bond  on,  §  978a. 

Appeal  to  superior  court,  transmission  of 
papers,  §  977. 

Appeal  to  supreme  court,  time  of  taking, 
§939. 

Appeal  to  supreme  court,  time  to  take 
where  motion  for  new  trial  pending, 
§§  939,  941b. 

Appeal,  undertaking,  time  to  file,  §  940. 

Appraisement,  time  to  return,  §§  1443, 
1451. 

Arrest,    order   for.  §  483. 

Arrested  defendant,  surrender  of  by 
trial,  §§488,  489. 


TIME.     (Continued.) 

Attachment  in  justice's  court,  time  of  is- 
suance of,  §  866. 

Attachment,  justification  of  sureties  on 
undertaking  to  release,  §  554. 

Attachment,  motion  to  discharge,  §§  554, 
556. 

Attachment  of  vessel,  §  817. 

Attachment,  time  of  issuance,  §  537. 

Attachment,  time  of  return,  §  559. 

Bequest,  payment  of,  §  1658. 

Bill  of  exceptions,  amendments,  time  to 
file,  §  650. 

Bill  of  exceptions,  engrossing  and  serv- 
ing,   time   for,  §  650. 

Bill  of  exceptions,  notice  of  presentment 
to  judge,  §  650. 

Bill  of  exceptions,  preparation  and  set- 
tlement, §§  649,  650. 

Bill  of  exceptions,  proceedings  in  rela- 
tion to.     See  Bills  of  Exceptions. 

Bill  of  exceptions,  time  to  prepare  and 
serve,  §  650. 

Bill  of  exceptions,  time  to  prepare  and 
serve  amendments,  §  650. 

Bill  of  exceptions,  time  to  present, 
§§  649,  650. 

Bill  of  exceptions,  time  to  present  to 
judge,  §  649. 

Building,  notice  of  acceptance  of,  time 
to  file,  §  1187. 

Change  of  venue,  of  demand  for,  §  396. 

Citation  to  show  cause  why  additional 
security  should  not  be  given,  time  to 
serve, §  1398. 

Citations  to  be  served  five  days  before 
return, §  1711. 

Claim,  action  on  rejected,  against  estate 
of  decedent,  when  to  be  brought, 
§  1498. 

Claim  against  estate,  allowance  or  rejec- 
tion of,  time  for,  §  1496. 

Claim  and  deliver}',  filing  notice,  affida- 
vit,  and   undertaking,  §  520. 

Claim,  filing  of  approved,  time  for, 
§  1497. 

Claim  of  mariner  or  seaman,  time  to  con- 
test, §  826. 

Claims  against  estate,  time  to  present, 
§§  1491,  1493. 

■Code  take's   effect  when,  §  2. 

Complaint  to  adjudge  heirship,  time  to 
answer,  §  1664. 

Computation  of,  rule  for,  §  12. 

Computation  of  term  of  office  of  supreme 
judge,  §  41. 

Computation  of,  when  service  by  mail, 
§  1013. 

Condemnation  proceedings,  abandon- 
ment of,  time  of,  §  1255a. 

Condemnation  proceedings,  damages,  at 
what   time   assessed,  §  1249. 

Condemnation  proceedings,  time  for  pay- 
ment, §§  1249,   1251. 

Completion  of  building  by  owner,  filing 
of  notice  of,  §  1187. 
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Completion  of  building  or  cessation  of 
labor  under  mechanic's  lien  law,  time 
to  file  notice  of,  §  1187. 

Computation  of,  when  last  day  falls  on 
holidays,  §  12. 

Contest  of  seaman's  claim,  §  826. 

Continuance  in  justice's  court,  length  of, 
§§  874,  876. 

Corporation,  application  for  dissolution, 
filing   objections,  §  1231. 

Corporation,  application  for  dissolution, 
notice  of  hearing,  §  1232. 

Corporation,  dissolution  of  savings  bank, 
hearing  of  claim  to  deposit  or  divi- 
dend, §  1234. 

Corporation,  notice  of  application  for 
dissolution  of,  time  of,  §  1230. 

•Cost-bill,  on  appeal,  time  to  file,  §  1034. 

Cost-bill,  time  to  file,  §  1033. 

Costs,  motion  to  tax,  time  for,  §  1033. 

Costs,  security  for,  time  to  give,  §  1037. 

Court  commissioner,  report  of,  time  to 
make,  §  729. 

Damages  in  condemnation  proceedings, 
time   at   which   assessed,  §  1249. 

Damages  in  condemnation  proceedings, 
time  of  payment  of,  §  1251. 

Decision,  time  for,  §  632. 

Default,  relief  from,  in  justice's  court, 
time  to  apply  for,  §  859. 

Delivery  of  property  in  claim  and  deliv- 
ery, when  may  be  demanded,  §  509. 

Demurrer,  extending  time  to  file,  §  473. 

Demurrer,  overruling,  time  to  answer 
runs  from  notice,  §  476. 

Demurrer,  sustaining,  time  to  amend 
runs  from  notice,  §  476. 

Demurrer  to  answer,  time  for,  §  443. 

Demurrer,  time  to  answer  or  amendment, 
where  overruled  or  sustained,  §  476. 

Deposition  in  state,  time  of  taking, 
§2021. 

Deposition,  notice  of  taking,  §§  2024, 
20251/2,  2031. 

Deposition,  time  of  taking  out  of  state, 
§  2020. 

Dissolution  of  trust  company,  time  of 
hearing  application  for,  §  1235. 

Distribution  and  partition  of  decedent's 
estate,  petition  and  notice,  time  for, 
§  1676. 

Distribution  and  partition  of  estate,  pro- 
ceedings, when  may  be  instituted, 
§  1676. 

Distribution,  partial,  of  estate,  applica- 
tion for,  §§  1658,  1661. 

Election  contest,  delivery  of  list  of  il- 
legal  votes,  §  1116. 

Election  contest,  time  of  continuance, 
§1121. 

Election  contest,  time  of  trial  of,  §  1181. 

Election  contest,  time  to  file,  §  1115. 

Election  contest,  time  to  render  decision, 
§  1118. 

Elections,  contest  in  case  of  tie  vote, 
§  1124. 


TIME.     (Continued.) 

Eminent  domain,  damages,  at  what  time 

assessed, §  1249. 
Eminent    domain,   time   for   payment   of 

damages,  §  1251. 

Entries  in  justice's  docket,  time  of  mak- 
ing, §  912. 

Escheated  property,  action  by  attorney- 
general  to  recover,  §  1269. 

Escheated  property,  action  for,  time  for 
interested   persons    to    appear, §  1269. 

Escheated  property,  claim  to,  service  of 
on  attorney-general,  §  1272. 

Escheated  property,  service  of  petition 
claiming,  §  1272. 

Escheated  property,  time  to  claim, 
§  1272. 

Escheat  proceedings,  report  of  sale 
§  1271. 

Escheat  proceedings,  time  to  appear, 
§  1269. 

Estates  of  decedents,  allowance  or  re- 
jection of  claims,  §  1496. 

Estates  of  decedents,  distribution  and 
partition,  petition  for,  §  1676. 

Estates  of  decedents,  distribution,  final, 
time  for,  §  1665. 

Estates  of  decedents,  distribution,  par- 
tial, time  for,  §  1658. 

Estates  of  decedents,  extension  of  time 
for  settlement,  §  1651. 

Estates  of  decedents,  filing  approved 
claims,  §  1497. 

Estates  of  decedents,  heirship,  in  pro- 
ceedings to  determine,  §  1664. 

Estates  of  decedents,  legacy,  petition  for 
payment  of,  §  1658. 

Estates  of  decedents,  notice  of  applica- 
tion for  sale  of  personalty,  §  1523. 

Estates  of  decedents,  notice  of  hearing 
of  application  for  conveyance  by  exec- 
utor, §  1598. 

Estates  of  decedents,  notice  of  sale  of 
personalty,  §  1526. 

Estates  of  decedents,  notice  of  sale  of 
realty,  §§  1547,   1549. 

Estates  of  decedents,  notice  to  creditors, 
§  1490. 

Estates  of  decedents,  notice  to  creditors, 
filing  of,  §  1491a. 

Estates  of  decedents,  order  to  show 
cause  for  sale  of  realty,  service  and 
hearing,  §  1539. 

Estates  of  decedents,  order  to  show 
cause  on  petition  for  sale  of  realtv, 
§  1538. 

Estates  of  decedents,  order  to  show 
cause  on  petition  to  mortgage  or  lease, 
§§  1578,    1579. 

Estates  of  decedents,  partition  and  dis- 
tribution, time  in  relation  to  proceed- 
ings in, §  1676. 

Estates  of  decedents,  returns  of  sale, 
§  1575. 

Estates  of  decedents,  sale  of  mines,  or- 
der to  show  cause,  and  hearing,  §  1531. 
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Estates   of  decedents,  time  for  present- 
ing claims,  §§  1491,  1493,  1498. 
Estates    of    decedents,    time  of     private 

sale,  §  1549. 
Estates  of  decedents,  time  of  vacancy  in 

administration  not  included,  §  1501. 
Estates    of    decedents,    time   to    sue    on 

claim  against,  §  149S. 
Exception,  time  of  taking,  §  646. 
Exception    to    sureties,    time    for  §§513, 

529. 
Execution,    issuance,    after    five    years, 

§685. 
Execution,  return  of,  time  for,  §  683. 
Execution,   time   within   which  to   issue, 

§681. 
Execution,    time   for    which    judge    may 

stay,  §  681a. 
Executor,   account    of   sale   by,   time   to 

return, §  1575. 
Executor,    additional    bond    of,    time    to 

file,  §  1399. 
Executor,   citation,   to   require   filing   of 

additional   bond,  service  of,  §  1398. 
Executor   or   administrator,   account   by, 

time  to  file,  §§  1622,   1628. 
Executor,     private     sale     by,     time     of, 

§  1549. 
Executor,  return   of  sales  by,  §  1575. 
Exempt     property,     setting     apart,     to 

widow  or  minor  children,  §  1465. 
Extension   of,   during  attendance   of   at- 
-N.  torney  upon  legislature,  §  1054. 

Extension    of,    power    of    court    as    to, 

§§  473,  1054. 
Family    allowance,    duration    of,  §  1466. 
Findings,    of    service    of,  §  634. 
Forcible    entry    and    detainer,    issuance, 

service,      and      return      of     summons, 

§  1166. 
Forcible  entry  and  detainer,  time  of  is- 
suance   of   execution,  §  1174. 
Forcible  entry  and  detainer,  time  to  ap- 
pear and  answer,  §  1167. 
Forcible    entry    and    unlawful    detainer, 

service  of  notice,  §  1161. 
Forcible    entry,    application    for    relief 

against  forfeiture,  §  1179. 
Foreclosure,   report   of   commissioner  in, 

time  to  file,  §  729. 
Guardian  ad  litem,  appointment  in  jus- 
tice's court,  §  843. 
Guardian,  hearing  of  petition  for  sale  of 

property,  §  1782. 
Guardian,  notice  of  removal  of  property 

by  non-resident,  §  1798. 
Guardian   of   lunatic,   notice   of   hearing 

of  appointment  of,  §  1763. 
Guardian,   order  for  sale  by,  expires  in 

one  year,  §  1790. 
Guardian's  account,  time  to  file,  §  1774. 
Guardian's  sale,  limit  of  credit,  §  1791. 
Guardian's  sale,  service  of  order,  §  1783. 
Heirship,  proceedings  to  determine,  time 

to  institute,  §  1664. 
Heirship,  time  to  plead  to  complaint  in 

suit  to  determine,  §  1664. 


TIME.     (Continued.) 

Holiday,  computation  of  time  where  last 
day  falls   on,  §  12. 

Homestead  set  apart  from  separate  prop- 
erty, duration  of,  §1468. 

Indorsement,  presumption  as  to  time  of 
making,  §  1963. 

Injunction  prior  to  trial  continues  no 
longer  than  twelve  months,  §  527. 

Injunction,  time  of  granting,  §§  527,  528. 

Injunction,  time   of  issuing,  §  527. 

Intervention,  time  to  answer  or  demur, 
§387. 

Inventory,  after-discovered  property, 
time  to  return,  §  1451. 

Inventory  by  guardian,  filing  of,  §  1773. 

Inventory,  time  to  return,  §§  1443,   1450. 

Justice's  judgment,  service  of  notice  of 
rendition  of,  §  893. 

Judgment,  duration  of  lien,  §  671. 

Judgment  on  verdict,  time  of  entry  of, 
§§664,   671. 

Judgment,  relief  from,  time  to  move  for, 
§473. 

Judgment,  vacation  of,  hearing  of  mo- 
tion, §  663a. 

Judgment,  vacation  of,  notice  of  motion, 
§  663a. 

Justice's  court,  alias  summons,  time  to 
issue,  §  847. 

Justice's  court,  answer  or  demurrer  to 
amended  pleading  in,  time  for,  §  860. 

Justice's  court,  demurrer  to  answer  in, 
time    for,  §  857. 

Justice's  court,  demurrer  to  complaint 
in,  time  for,  §  854. 

Justice's  courts,  entry  of  judgment  in, 
§  892. 

Justice's  courts,  issuance  of  attachment 
in,  §  866. 

Justice's  court,  lien  of  judgment  in, 
duration  of,  §  900. 

Justice's  court,  hearing  in,  §  850. 

Justice's  court,  judgment  in,  to  be  en- 
tered within  ten  days  after  submis- 
sion, §  892. 

Justice's  court,  judgment  upon  verdict 
in,  to  be  entered  at  once, §  891. 

Justice's  court,  motion  to  vacate  judg- 
ment in,  §  859. 

Justice's  court,  notice  of  time  in,  service 
of,  §  850. 

Justice's  court,  postponement  of  trial, 
time  of,  §§  874,  875,  876,  877. 

Justice's  court,  stay  in,  not  to  exceed 
ten  days,  §  901a. 

Justice's  court,  summons  in,  to  iesue 
within  one  year,  §  840. 

Justice's  court,  time  for  appearance,. 
§845. 

Justice's  court,  time  for  appearance 
where  alias  summons  issued,  §  846. 

Justice's  court,  time  for  commencement 
of  trial  in,  §  873. 

Justice's  court,  time  of  making  entries 
in   docket,  §  912. 

Justice's  court,  time  to  amend  in,  §  858. 

Justice's  court,   time  to  answer,  §  845. 
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Justice's  court,  time  within  which  execu- 
tion  may   issue,  §  901. 
Justice's  judgment,   duration   of  lien   of, 

§  900. 
Justification    of    sureties    on    bail    bond, 

notice    of,  §  493. 
Lease,   forfeiture   of,   time   to   apply  for 

release  against,  §  1179. 
Legacy  or  devise,  petition  for  payment, 

when  may  be  filed,  §  1658. 
Lien     of     judgment     filed     in     another 

county,  duration  of,  §  674. 
Lien  on  vessels,  duration  of,  §  813. 
Limitation   on  time   for  issuing  and  re- 
turning  summons,  §  581. 
Lis  pendens  in  suit  to  quiet  title,  time  to 

file,  §  749. 
Mail,  extension  of  time  where  service  ia 

by,  §  1013. 
Mail,  where  notice  served  by,  §1005. 
Mandamus,     notice     of    application     for 

writ  of,  §  1088. 
Mandamus,    transmission    of    verdict    to 

court,  §  1093. 
Measure   of,  judicial  notice   of,  §  1875. 
Mechanic's      lien,      action      to      enforce, 

§  1190. 
Mechanic's    lien,    claim    of,    time    of    re- 
cording, §  1187. 
Mechanic's    lien,    time    of    filing    claim, 

§§  1187,  1191. 
Mechanic's    lien,    time    of    continuance, 

§  1190. 
"Month"  means  calendar  month,  §  17. 
Mortgage,     entry     of     satisfaction     of, 

§  675a. 
New    trial,    affidavits,    time    to    file    and 

serve,  §  659. 
New   trial,   notice   of  intention   to   move 

for,   time  to   file   and   serve,  §  659. 
New  trial,  time  to  file  counter-affidavits 

on  motion   for,  §  659. 
Notice  of  application  for  discharge  from 

prison,  §  1145. 
Notice  of  hearing,  §  594. 
Notice  of  justification  of  sureties,  §  712. 
Notice  of  motion,  time  of  service,  §  1005. 
Notice  of  rejection  of  bail,  §  492. 
Notice  of  time  to  appear  on  petition  for 

final  distribution,  §  1664. 
Notice,  where  made  by  mail,  §  1003. 
Order,    relief    from,    time    to    move    for, 

§473. 
Partial  distribution  of  estate,  §  1658. 
Pending,    action    deemed    to    be,    during 

what  time,  §  1049. 
Police   court,    summons   in,   issuance    of, 

§  930. 
Preferred  claim  of  servant,  time  to  dis- 
pute, §  1207. 
Prisoner,  service  of  notice  of  application 

for    discharge    of,  §  1145. 
Prisoner,  subsequent  application  for  dis- 
charge, §  1150. 
Public      administrator,     accounting     by, 

§  1739. 
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Public  administrator,  return  of  condition 
of  estates  by, §  1736. 

Quieting  title,  issuance  of  summons, 
§  750. 

Eedemption,  §§  702,  703,  707. 

Eeheariiig,  §§  44,  45. 

Belief  against  default  in  justice's  court, 
application  for,  §  859. 

Eeport  of  referee  or  court  commissioner, 
time  to  make,  §  643, 

Eeturn  of  temporary  restraining  order 
granted  without  notice,  §  527. 

Eules  of  court,  time  of  taking  effect, 
§  130. 

Eules  of  supreme  court  take  effect  when, 
§  130. 

Seaman,  claim  of,  time  to  contest,  §  826. 

Sheriff's  deed,  time  for  issuance  of, 
§703. 

Sole  trader,  length  of  residence,  §  1811. 

Sole  trader,  petition  to  become,  time  to 
file,  §  1813. 

Summons  in  civil  action  in  police  court, 
time  of  issuing  or  return,  §  930. 

Summons  in  forcible  entry,  issuance  of, 
§  1166. 

Summons  in  forcible  entry,  time  to  an- 
swer, §  1167. 

Summons  in  justice's  court,  alias,  time 
for  issuance,  §  847. 

Summons  in  suit  to  quiet  title,  time  to 
post  copy  on  property,  §  750. 

Summons,  justice's  court,  time  for  issu- 
ance, §  840. 

Summons  in  police  court,  issuance  of, 
§930. 

Summons,  time  for  issuance  of,  §§  406, 
581a. 

Summons,  time  to  serve,  §  581a. 

Summons,  time  for  return   of,  §  581a, 

Summons,  time   to  answer,  §  407. 

Summons,  time  to  issue,  in  suit  to  quiet 
title,  §  750. 

Summons  to  joint  debtor  after  judg- 
ment, time  to  serve  and  return,  §  990. 

Summons,  when  to  be  issued  and  re- 
turned, §  581a. 

Surrender  by  bail  of  arrested  defend- 
ant, time  for,  §§  488,  489. 

Venue,  of  demand  for  change  of,  §  396. 

Will,  amendment  of  contest,  §  1312. 

Will,  contest  after  probate,  demand  for 
jury  trial,  §  1330. 

Will,  amendment  of  contest,  of,  §  1312. 

Will,  contest  of,  after  probate,  §§  1327, 
1333. 

Will,  custodian  of,  within  what  time  to 
produce,  §  1298. 

Will,  hearing  of  petition  for  probate, 
§  1303. 

Will,  notice  of  time  appointed  for  peti- 
tion for  probate  of, §  1304. 

Will,  nuncupative,  time  for  probate  of, 
§§  1344,  1345. 
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Within  which  an  act  is  to  be  clone,  may 

be  extended,  §  1054. 
Within    which    summons    may    issue    on 
complaint,  §§  406,  581a,   840. 

TITLE.     See  Ownership. 

Abstract  of,  in  partition,  §§  799,  800. 

Action  involving,  to  real  estate,  costs 
allowed  of  course  when,  §  1022. 

Action  involving  title  to  realty,  publi- 
cation of  summons,  evidence  required 
before  granting  relief,  §  585. 

Admissibility  of  abstracts  of  title  where 
records  burnt  or  lost,  §  1855a. 

Adverse  claim,  action  to  determine, 
§  1050. 

Arbitration,  question  of  title  to  realty 
cannot   be  submitted  to,  §  12S1. 

Code,  title  of,  §  1. 

Complaint  to  contain,  §  426. 

Co-tenants  may  unite  in  suit  relating  to, 
§381. 

Declarations  or  admissions  of  predeces- 
sor, admissible,  §  1849. 

Deed  executed  under  court  process  as 
evidence  of  transfer  of  title,  §  1928. 

Defective  title  or  want  of  title  on 
papers,  effect  of,  §  1046. 

Eminent    domain,   when   vests   in,  §  1253. 

Establishing  titles  to  realty  where 
records  burnt,  act  relating  to.  See 
Appendix,  tit.  "Burnt  or  Destroyed 
Eecords  or  Documents." 

Issue  of,  evidence  of  continued  posses- 
sion of  remote  occupant,  §  1834. 

Parties  defendant  in  actions  involving, 
§379. 

Quieting,  §§  738-751.    See  Quieting  Title. 

State,  action  against  to  quiet  title.  See 
State. 

TITLE  INSURANCE  COMPANIES. 

Action   on   policy,  limitation   of,  §  339. 
Eminent       domain,       condemnation       of 
plants,  §  1238. 

TOLL. 

Costs  of  course  in  action  involving, 
§  1022. 

TOLL-GATE. 

Keeper  of,  exempt  from  jury  duty,  §  200. 

TORTS. 

Definition   of  injury  to  person,  §  29. 

Definition  of  injury  to  property,  §  28. 

Joinder  of  actions  for,  §  427. 

Kinds  of,  §  27. 

Mechanics'  liens  on  town  lots,  §  1191. 

Partition   of   property  included  in  town 

site,  §  763. 
Service  of  summons  on,  §  411. 

TOWNSHIP. 

Change  in  boundary,  succession  of  jus- 
tices, §  107. 

Justices  in.  See  Justices'  Courts;  Jus- 
tices of  the  Peace. 


TRANSCRIPT. 

Appeal,  on.     See  Appeals,  V. 

Compensation  of  reporter,  §  274. 

Evidence,  transcript  from  minutes  of 
probate   court   as,  §  1429. 

Justice's  court,  §  92. 

Of  docket  filed  in  another  county,  judg- 
ment becomes  lien   there,  §  674. 

Of  entries  in  justice's  docket,  prima 
facie  evidence, §  912. 

On  transfer  of  cause  from  justice's  to 
superior  court,  §  838. 

Phonographic  reporters,  on  appeal.  See 
Appeals,  V. 

Phonographic  reporters,  prima  facie  cor- 
rect, §  273. 

Reference  to,  on  hearing  of  motion  for 
new  trial,  §  660. 

TRANSFER. 

Of  action  to  another  court,  manner  of, 
§399. 

Of  action  to  another  court,  when  proper, 
§397. 

Of  interest  in  action,  proceedings  on, 
§385. 

Venue,  change  of.     See  Place  of  Trial. 

Books,  papers  and  records  of,  to  new  su- 
preme court  when  new  constitution 
adopted,  §  55. 

Business,  of,  where  extra  sessions  of  su- 
preme court  held,  §  67b. 

TRANSFERRED  CASE. 

Remittitur,  §  56. 

TREASON. 

Number  of  witnesses  to  prove,  §§  1844, 
1968. 

TREASURER.     See  Public  Administrator. 
Deposit  in  court  must  be  paid  to,  §  573. 
Deposit    with,    in    escheat    proceedings, 

§1514. 
Deposit      with,  §  573.     See      Deposit      m 

Court. 
Estate    of    decedent    distributed    to,    in 

what  cases,  and  liability  for,  §1703%. 
Estate   of   decedent,   deposit   of   amount 

of  claim  against  with,  where  claimant 

does  not  appear,  §  1514. 
Money  deposited  with  treasurer  by  clerk 

of   court,   how  withdrawn,  §  188. 
State,    deposit    with,    in    condemnation 

proceedings, §  1254. 
State,    attorney-general    may    apply    for 

order    for    deposit    in    of    moneys    or 

effects  belonging  to  state.  §  1269a. 
State,  duty  to  return  securities  or  funds 

on      dissolution     of     trust     company, 

§  1235. 

TREBLE  DAMAGES.     See  Damages. 

TRESPASS. 

Decedent,  of,  action  for,  against  execu- 
tor, §  1584. 
Executor,  action  for,  by,  §  1583. 
Justice's  court,  action  for,  in,  §  112. 
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TRESPASS.      (Continued.) 

Land,  on,  limitation  of  action  for,  §  338. 
Personalty,  to,  limitation  of  action  for, 

§338. 
Timber,     cutting,     damages     for,  §§  733, 

743. 
Trees,  cutting,  damages  for,  §§  733,  734. 

TRIAL.     See   Instructions;    Jurors;    Jury; 

Practice. 
Absence  of  party,  bringing  issue  to  trial 

in, §  594. 
Adjournment.     See  Adjournment. 
Admonition  to  jury  on  separation,  §  611. 
Agreed  case.     See  Agreed  Case. 
Argument,  case   may  be  brought  before 

court  for,  wheu,  §  665. 
Argument,    case    reserved    for,    bringing 

before  court,  §  665. 
Argument,  order  of,  §  607. 
Argument,     reserving     case     for,  §§  664, 

665. 
Argument,   submission    of   case   without, 

§607. 
Attorney,    trial    of    accusation    against, 

§297. 
Calendar,  causes,  how  must  be  entered 

on,  §  593. 
Calendar,    causes    must    remain    on,    till 

when,  §  593. 
Calendar,  dropping  cause  from,  §  593. 
Calendar,  restoring  cause  to,  §  593. 
Challenge      of      jurors,  §§  601-603.      See 

Jurors. 
Change   of,   where   county   designated  is 

not  proper  county,  §  397. 
Changing   place    of,   for   convenience    of 

witnesses,  §  397. 
Changing    place    of,    for    disability    of 

judge,  §  397. 
Changing   place    of,    for   impartial   jury, 

§397. 
Changing   place    of,   grounds   for,  §  397. 
Changing  place  of.     See  Place  of  Trial. 
Clerk    must    keep    register    of    actions, 

§  1052. 
Clerk  taking  testimony,  when  no  short- 
hand reporter,  §  1051. 
Compromise,  offer  of,  how  made,  and  it3 

effect,  §  997. 
Conduct  of,  §§  607-619. 
Conduct  of,  powers  of  judge,  §§  177,  178. 
Consolidation   of  actions,  when   may   be 

ordered,  §  1047. 
Contempt,  interference  with,  is,  §  1209. 
Contempt,  §§  1209-1222.     See    Contempt. 
Continuance,  costs  on,  §  1029. 
Continuance.     See  Continuance. 
Court,   by,  §  631. 

Criminal.     See  Criminal  Practice. 
Decision  of  court,  facts  found  and  con- 
clusions of  law  must  be  stated  sepa- 
rately, §  633. 
Decision    of   court   on    question   of   fact, 

filing,   time   for,  §  632. 
Decision    of    court    on    question    of    fact 
must  be  written,  §  632. 


TRIAL.      (Continued.) 

Deposit  in  court,  §  573.  See  Deposit  in 
Court. 

Dismissal.     See  Dismssal. 

Error  disregarded  unless  substantial 
rights   affected,  §  475. 

Evidence.     See   Evidence. 

Exceptions,  §§  646-653.     See  Exceptions. 

Findings  of  fact  and  conclusions  of  law 
must  be  stated  separately,  §  633. 

Findings  of  fact  may  be  waived  how, 
§634. 

Findings.     See  Findings. 

Hearing,  either  party  may  bring  issue 
to,  §  594. 

Hearing  in  absence  of  party,  §  594. 

Hearing,   notice    of,  §  594. 

Inspection  of  writings,  order  for.  See 
Inspection  of  Writings. 

Instructions.     See  Instructions. 

Interpreter,  when  to  be  summoned  and 
sworn,  §  1884. 

Issue  of  law,  proceedings  after  deter- 
mination of,  §  636. 

Issue,  §§  588-596.     See  Issue. 

Issues,  by  whom  triable,  §§  309,  591,  592. 

Joint  debtor,  proceedings  against,  when 
not  summoned  in  original  action, 
§§989-994. 

Judge,  powers  of,  in  conduct  of  proceed- 
ings, §  177. 

Judgment  on  demurrer,  proceedings 
after,  §  636. 

Jurors.     See  Jurors. 

Jury,  admonition  to,  on  separation, 
§611. 

Jury,  deliberation  of,  how  conducted, 
§"613. 

Jury,  deliberation  of,  what  papers,  etc., 
may  and  may  not  take  with  them, 
§612. 

Jury,  discharge  of,  before  verdict,  re- 
trial, §  616. 

Jury,  how  and  w:hen  waived,  §  631. 

Jury,  in  forcible  entry  and  detainer, 
§  1171. 

Jury,  in  mandamus  proceedings,  §  1090. 

Jury,  polling,  §  618. 

Jury.     See   Jury. 

Justice's  court,  in.  See  Justices'  Courts, 
XIV. 

New,  §§  656-663 i/o.     See  New  Trial. 

Notice    of   hearing,  §  594. 

Order  of  proceeding  on  trial,  §  607. 

Order  of  proof,  in  general,  §  2042. 

Order  of,  where  several  defendants, 
§607. 

Place  of.  See  Justices'  Courts,  XII; 
Place  of  Trial. 

Police  court,  in,  §§  929-933.  See  Police 
Court. 

Powers  of  judge  in  conduct  of  proceed- 
ings, §  177. 

Preference  of  condemnation  suits, 
§  1264. 

Presumption  that  all  matters  within  is- 
sues were  passed  upon,  §  1963. 
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TRIAL.     (Continued.) 

Private,    in    what    cases    may    be    had, 

§  125. 
Questions  of  fact,  when  for  jury,  §  2101. 
Questions    of    law    addressed    to    court, 

§21U2. 
Questions  of  law  and  fact,  §§  2101-2103. 

See  Questions  of  Law  and  Fact. 
Eeferee's  findings  must  state  conclusions 

of  law  and  fact  separately,  §  643. 
Eeference, §§  638-645.     See  Eeference. 
Sick  juror,  proceedings  in  case  of,  §  615. 
Sittinn-s  to  be  public,  §  124. 
Sittings,  when  may  be  private,  §  125. 
Special    issue,    not    made    by    pleadings, 

trial  of,  §  309. 
Statement  on  appeal.     See  Statement. 
Submitting   controversy   without  action, 

§§  1138,   1140. 
Verdict,  how  declared,  §  618. 
Verdict,  informal,  proceedings  on,  §  619. 
Verdict,  sealed,     rendered     during     ad- 
journment, §  617. 
Verdict     prevented,     retrial     of     cause, 

§616. 
Verdict.     See  Verdict. 
View   by  jury   of   premises,   conduct   of, 

§610. 
View  by  jury  of  premises,  when  allowed, 
§610. 

TK.0V3R. 

Action  for,  against  executor,  §  1584. 
Action  for,  by  executor,  §  15S3. 
Damages  for  cutting  and  carrying  away 
trees,  §  733. 

TRUST      COMPANIES.       See      Trustees; 

Trusts. 
Dissolution,   application   for,   hearing   of 

and  examination  of  witnesses,  §  1235. 
Dissolution,   application   for,   hearing   of 

and  proceedings  on,  §  1235. 
Dissolution,    application    for,    objections 

to,  §1235. 
Dissolution,    application    to    be    written, 

signed   and   verified,  §  1235. 
Dissolution,    application    to    state    what, 

§  1235. 
Dissolution,   application,   schedule   to   be 
attached    to,    showing    trustors,    bene- 
ficiaries and  property,  §  1235. 
Dissolution,     decree     of,     awarding     of, 

§  1235. 
Dissolution,  decree  of,  filing  of,  §  1235. 
Dissolution,    decree    of,    judgment    roll, 

what  constitutes,  §  1235. 
Dissolution,    discharge    of    applicant    as 

trustee,!  1235. 
Dissolution,   duty   of   state   treasurer   to 

return   securities  or  funds   on,  §  1235. 
Dissolution  of,  appointment  of  new  trus- 
tee,  provisions   of   Civil   Code   do   not 
apply,  §  1235. 
Dissolution  of,  appointment  of  new  trus- 
tee to  administer  trusts,  §  1235. 
Dissolution   of,  appointment   of  nominee 
of  trustors  and  beneficiaries  to  act  as 
trustee, §  1235. 


TRUST  COMPANIES.     (Continued.) 

Dissolution  of,  decree  of,  appeal  lies 
from,  §  1235. 

Dissolution,  new  trustee,  appointment 
of,  §  1235. 

Dissolution,  new  trustee,  appointment  of 
nominee  of  trustee  and  beneficiaries, 
§  1235. 

Dissolution,  new  trustees,  fees  of,  §  1235. 

Dissolution,  new  trustee,  powers  and 
duties  of,  §  1235. 

Dissolution,  order  to  show  cause,  issuing 
and  contents  of.  §  1235. 

Dissolution,  order  to  show  cause,  publi- 
cation or  posting  of  manner  of,  §  1235. 

Dissolution,  order  to  show  cause,  publi- 
cation or  posting  of,  proof  of,  §  1235. 

Dissolution,  vote  of  two  thirds  of  re- 
quired capital  necessary, §  1235. 

Dissolution,  time  of  hearing  application 
for,  §  1235. 

Limitation  of  actions  against,  §  348. 

TRUSTEES.         See       Trust       Companies; 
Trusts. 
Appeal  by,   dispensing  with  bond,  §  946. 
Beneficiaries,   may   sue   without   joining, 

§369. 
Corporation  as,  qualification,  oath,  bond, 

§  1348. 
Corporation,  deposit  of  funds  with,  and 
reduction    of    bonds.     See    Appendix, 
tit.    "Corporations." 
Corporation  may  act  as,  §  1348. 
Corporation,  statute  authorizing,  to  act 
as.     See      Appendix,      tit.      "Corpora- 
tions." 
Costs  in  action  by  and  against,  §  1031. 
Deposit  in  court  by,  of  subject  of  litiga- 
tion, §  572. 
Express  trust,  trustee  of,  who  is,  §  369. 
Joinder  of  claims  against,  §  427. 
Judgment  against  trustee  receiving  par- 
ticular   kind    of    money    or    currency, 
§  667. 
Missing     persons,     of     estates     of.      See 

Missing   Persons. 
Presumption   that   trustee   has   conveyed 

property, §  1963. 
Appeal   by   trustee   from   justice's   judg- 
ment, dispensing  with  bond,  §  946. 
Under    will,     account,     decree     settling, 
conclusive,     if     affirmed     on     appeal, 
§1701. 
Under  will,  account,  settlement  of,  after 

distribution,  §  1699. 
Under    will,    accounting    after    distribu- 
tion, procedure  for,  §  1099. 
Under  will,  accounting  by,  §  1699. 
Under     will,     accounting     by,     citation, 

§  1699. 
Under  will,  accounting  by,  hearing  and 

settlement,  §  1699. 
Under   will,   accounting  by,   jurisdiction 

to  settle  after  distribution,  §  1699. 
Under    will,    accounting    by,    notice    of, 

§  1699. 
Under  will,  accounting  by,  procedure  in, 
8  1699. 
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TRUSTEES.      (Continuefl.) 

Under  will,  accounting  bv,  who  may  ap- 
ply for,  §  1699. 

Under  will,  appeal  from  settlement  of 
account   of,  §  1701. 

Under  will,  bond  of  trustee  appointed  to 
fill  vacancy,  §  1702. 

Under  will,  compensation,  apportion- 
ment among  trustees,  §  1700. 

Under  will,  compensation  of,  on  settling 
account  of,  after  distribution,  §  1700. 

Under  will,  declination  to  act,  how 
made,  §  1702. 

Under  will,  declination  to  act,  proceed- 
ings on,  §§  1702,   1703. 

Under  will,  jurisdiction  of  superior 
court  after  distribution,  extent  of, 
§  1699. 

Under  will,  jurisdiction  of  superior 
court  not  lost  by  final  distribution, 
§  1699. 

Under  will,  resignation,  duty  of  court 
before  acceptance, §  1702. 

Under  will,  resignation  or  vacancy, 
jurisdiction  in  eases  of,  §  1703. 

Under  will,  trustee  may  decline  to  act, 
§  1702. 

Under  will,  vacancy,  appointment  to  fill, 
notice  to  interested  parties,  §  1702. 

Under  will,  vacancy,  court  can  fill, 
§  1702. 

Under  will,  vacancy  in,  procedure  i*  fill- 
ing, §§  1702,  1703. 

Under  will,  vacancy  in  trusteeship,  how 
filled,  §§  1702,  1703. 

Under  will,  vacancy  or  resignation,  ap- 
pointing, on  application  of  interested 
party,  §  1702. 

Under  will,  vacancy  or  resignation, 
jurisdiction  of  court  on,  §  1703. 

Under  will,  vacancy,  protection  of  es- 
tate during,  §  1702. 

Under  will,  vacancy,  undertaking  of 
trustee  appointed  to  fill,  §  1702. 

TRUSTS.     See  Trust  Compa-nies;   Trustee. 

Action  to  quiet  title  involving  trust 
under  will,  conclusiveness  of  deter- 
mination, §  738. 

Action  to  quiet  title  involving  trust  un- 
der will,  will  admissible,  §  738. 

Action  to  quiet  title,  validity  may  be 
determined,  §  738. 

Injunction  where  obligation  arises  from, 
§526. 

In  realty,  writing,  necessity  of,  §§  1971, 
1972. 

Jurisdiction  over,  continues  after  dis- 
tribution, §  1699. 

Parties  in  suit  to  establish,  §  381. 

TUIiARE   COUNTY. 

Acts  increasing  and  diminishing  num- 
ber of  superior  judges.  See  Appen- 
dix, tit.  "Courts." 

TYPEWRITERS. 

Exempt    from    execution,  §  690. 


TYPEWRITING. 

Writing  includes,  §  17. 


u 


UNDERTAKING.     See  Bond;  Surety. 

Actions  on,  jurisdiction  of  justice's 
court,  §  112. 

Affidavit   of  sureties,  §  1057. 

Appeal   to   superior   court,   on,  §  978. 

Appeals,  §§  940-949.     See  Appeals,  IV. 

Arrest  of  defendant  in  justice's  court, 
for,  §  862. 

Arrest  of  defendant,  on,  §§  482,  487. 

Attachment,  in,  §§  539,  540,  554. 

Attachment  in  justice's  court,  on,  §  867. 

Attachment  of  vessel,  on,  §  818. 

Attachment  of  vessel,  on  discharge  of, 
§822. 

Commissioner  or  elisor  to  sell  encum- 
bered property,  §§  726,  729. 

Continuance  over  ten  days  in  justice's 
court,  undertaking  to  pay  judgment 
in  case  of, §  877. 

Corporation  acting  as  surety.  See 
Surety. 

Costs  by  non-resident  or  foreign  cor- 
poration,   for,  §  1036. 

Costs  in  libel  and  slander,  to  cover.  See 
Appendix,  tit.  "Libel." 

County  or  city  and  county  need  not 
give,  §  1058. 

Court  commissioners,  power  to  take  and 
approve,  §  259. 

Elisor,  of,  to  sell  encumbered  property, 
§726. 

Fraudulent  conveyance,  by  grantee  on 
suit  to  set  aside.  See  Fraudulent  Con- 
veyances. 

Guardian,  of,  receiving  proceeds  of  par- 
tition sale,  §  794. 

Indemnity.     See  Indemnity. 

Injunction,  upon,  §  529. 

Judgment,  conclusiveness  against  sure- 
ties, §  1055. 

Judgment,  entry  of,  against  sureties  on 
five  days'  notice,  §  1055. 

Jurisdiction  of  justice  in  action  on, 
§112. 

Limitation    in    action    on,  §  340. 

Municipality  need  not  give,  §  1058. 

New,  failure  to  file,  where  sureties  in- 
sufficient, rights  to  cease,  §  1057. 

New,  may  be  required,  where  sureties 
become  insufficient,  §  1057. 

Office,  action  for  usurpation  of,  under- 
taking where  brought  on  relation  of 
private  person, §  810. 

Officer  need  not  give,  §  1058. 

Particular  proceeding,  in.  See  particu- 
lar title. 

Quo  warranto,  in,  §  810. 

Receiver,   of   applicant   for,  §  .567. 

Receiver,  on  appointment  of.  §  566. 

Replevin,  in,  §§  512,  514,  519,  520.  See 
Claim  and  Delivery. 
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UinJERTAKING.     (Continued.) 

Requisites  of,  in  general,  §  1057. 

Several  actions  on,  costs  and  disburse- 
■  ments  in  case  of,  §  1023. 

State,  county,  city,  town,  or  officer  need 
not   give, §  1058. 

Supplementary  proceedings,  in,  §  715. 

Time  for  filing,  extension  of  time  for, 
§  1054. 

Trustee  appointed  to  fill  vacancy,  under- 
taking of,  §  1702. 

UNITED  STATES. 

Condemnation  of  lands  of,  procedure  on, 

§  1240. 
Condemnation      of      property      of.     See 

Eminent  Domain. 
Documents  of,  how  proved,  §  1918. 
Includes   District   of    Columbia   and   the 

territories,  §  17. 
Judgment  in  suit  to  quiet  title  does  not 

bind,  §  751. 
Judicial  record   of,  how  proved,  §  1905. 
Lands    belonging    to,    condemnation    of, 

§  1240. 
Lands   held   by,   in   trust,   condemnation 

of,  §  1240. 
Public    documents,    proof    of,    code    pro- 
visions  appij'ing,  §  1924. 
Public     writings,     effect     of,     and     how 

proved,  §  1924. 

UNITED  STATES  COURTS. 

Proceedings  in,  not  stayed  by  injunc- 
tion, §  526. 

UNIVERSITY  OF  CALIFORNIA. 

Admission  to  practice  law  on  diploma 
from,  §  280b. 

UNIVERSITY  OF  SANTA  CLARA. 

Admission  of  graduates  to  practice  law 
without  examination,  §  280b. 

UNIVERSITY  OF  SOUTHERN  CALI- 
FORNIA COLLEGE  OF  LAW. 

Diploma  admits  to  practice  law  without 
examination,  §  280b. 

UNLA^V^rFUL  DETAINER.  See  Forcible 
Entry  and  Unlawful  Detainer. 

UNMARRIED  FEMALE. 

May   recover   for   own   seduction,  §  374. 

USAGE.     See  Evidence,  VIIL 

Evidence  of,  §  1870. 

Evidence  that  terms  of  contract  have 
local  signification, §  1861. 

Local,  governs  actions  concerning  min- 
ing claim,  §  748. 

USURPATION  OF  OFFICE  AND  FRAN- 
CHISE. 

Action,  attorney-general  may  bring, 
when,  §  80'3. 

Action,  attorney-general,  when  must 
bring,  §  803. 


USURPATION  OF  OFFICE  AND  FRAN- 
CHISE.     (Continued.) 

Action,  governor  may  direct  bringing, 
§803. 

Action,  one  may  be  brought  against  all 
persons  claiming  office,  §808. 

Action  to  be  in  name  of  people,  §  803. 

Action,  upon  whose  information  brought, 
§803. 

Appeal  from  judgment  that  one  is 
usurping  office  does   not  stay,  §  949. 

Arrest  of  defendant  for  receiving  fees, 
§804. 

Arrest,  proceedings   on,  §  804. 

Arrest,  who  may  order,  §  804. 

Complaint  in  action  for,  §  804. 

Complaint  may  set  forth  name  of  person 
entitled,  §  S04. 

Complaint,  what  may  state,  §  804. 

Corporation  unlawfully  exercising  fran- 
chise, proceedings  against,  §  803. 

Costs,  when  defendant  liable  for.  §  809. 

Damages  may  be  recovered  by  claimant, 
§807. 

Fine  for,  §  809. 

Information,  §  803. 

Judgment  in  favor  of  claimant  entitles 
him  to  office,  §  806. 

Judgment  may  determine  rights  of 
either  or  both  parties,  §  805. 

Judgment  may  determine  rights  of  in- 
cumbent and  claimant, §  805. 

Judgment,  where  defendant  guilty, 
§  809. 

Oath  and  bond  of  claimant  on  taking 
office,  §  806. 

Eights  of  several  claimants  may  be 
determined  in  single  action,  §  808. 

Scire  facias  abolished,  §  802. 

Several  claimants,  right  may  be  deter- 
mined in  single  action,  §  808. 

Undertaking  in  action  for,  when 
brought  on  relation  of  private  person, 
§810. 

USURPER.  See  Usurpation  of  Office  and 
Franchise. 


VACANCY. 

Judge's   office,   effect   of,  §  184. 
Justice's  office,  how  filled,  §  111. 
Justice's  office,  in,   §  915. 
Proceedings    in    court    not    affected    by, 

§184. 
Superior  judgeship,   vacancy  in,  §  70. 
Supreme  judgeship,  vacancy  in,  §  42. 

VACATION. 

Arbitrator's  award,  of,  §  1287. 

Arrest,  vacation  of,  §  503. 

Arrest,  vacation  of  order  for,  §  504. 

Judgment,    of,    grounds    for,  §  663.     See 

•Judgments. 
Order  refused   by  another  judge,  §  183. 
Superior  court  may  vacate  its  judgment 

in  what  cases,  §  663. 
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VARIANCE. 

Evidence  must  correspond  with  sub- 
stance  of  material   allegations,  §  1868. 

Failure  of  proof,  and  not  variance, 
when,  §  471. 

Immaterial,  how  provided  for,  §  470'. 

Material,  how  provided  for,  §  469. 

Material,  when  only  deemed  to  be,  §  469. 

Variance  between  allegation  and  proof, 
amendment,  §§  469,   470. 

What  not  deemed  to  be,  §  471. 

VENDOR  a:nt>  vendee. 

Contracts    of   decedent   for   purchase    or 

sale   of  property.     See   Executors  and 

Administrators,  IX. 
Death     of     vendor    before     conveyance, 

completion    of    sale    by    guardian    of 

minor,  §  1810a. 
Guardian    decreed    to    make    conveyance 

where    vendor    becomes    incompetent, 

§  1810. 
Receiver,    appointment    of,    in    suit    by 

vendor  to  vacate  sale,  §  564. 

VENIRE.     See   Jurors. 

VENUE.     See  Place   of  Trial. 

VERBAL   CONTRACTS.     See    Statute    of 
Frauds. 

VERDICT. 

Adjournment,  bringing  in  sealed  verdict 
during,  §  617. 

Affidavit  of  jurors  to  show  misconduct 
of  jurors,  §  657. 

Amount  of  recovery,  jury  must  find, 
when,  §§  626,  627. 

Chance,  new  trial,  §  657. 

Claim  and  delivery,  verdict  in,  what  to 
find  and  assess,  §  627. 

Clerk,   duty   of,  §  618. 

Counterclaim  for  money,  verdict  to  find 
amount,  §  626. 

Courts  open  any  day  to  receive,  §  134. 

Death  after,  judgment   on,  §  669. 

Death  after  verdict  and  before  judg- 
ment. §  669. 

Declared  how,  §  618. 

Directing  findings  upon  particular  ques- 
tions of  fact,  §  625. 

Entry,  manner  of,  §  628. 

Entry  to  be  made,  §§  625,  628. 

Excepted  to,  deemed,  §  647. 

Exception  to,  for  insufficiency  of  evi- 
dence, form   of,  §  648. 

Findings,  special,  filing  and  entry,  §  625. 

Findings  upon  particular  questions  of 
fact,  directed  on  request,  §  625. 

Forcible  entry  and  detainer,  in,  §  1174. 

Form  of,  §  618. 

General  controlled  by  special,  if  incon- 
sistent, §  625. 

General,  defined,  §  624. 

General,  findings  upon  particular  ques- 
tions of  fact  directed  upon  request, 
§  625. 


VERDICT.     (Continued.) 

General  or  special,  in  what  cases  discre- 
tionary, §  625. 

General  or  special,  verdicts  are,  §  624. 

General,  when  may  be  rendered,  §  625. 

Holiday,  may  be  received  on,  §  134. 

In  actions  to  recover  realty,  §  740. 

In  proceedings  against  joint  debtors, 
§994. 

In  proceedings  to  contest  probate, 
§  1314. 

Informal  or  insufficient,  proceedings  in 
case  of,  §  619. 

Interest  on,  to  be  included  in  judgment, 
§  1035. 

Is   general   or   special,  §  624. 

Judgment  not  supported  by,  notice  of 
motion  to  set  aside,  and  hearing  of, 
§  663a. 

Judgment  not  supported  by  verdict,  set- 
ting aside,  §  663. 

Judgment  on,  when  to  be  entered,  §  654. 

Judgment  roll,  as  part  of,  §  670. 

Jury,  discharge  of,  before  retrial,  §  616. 

Justice's  court,  in,  §  851. 

Justice's  court,  entry  of  judgment  on 
verdict  in,  §  891. 

Money,  action  for,  verdict  to  find 
amount,  §  626. 

Polling  jury,  §  618. 

Polling  jury,  proceedings  where  jury 
disagree,  §  618. 

Polling  jury,  verdict  complete  if  no  dis- 
agreement, §  618. 

Prevented,  retrial  of  cause,  §  616. 

Process,  bringing  in  sealed  verdict  dur- 
ing, §  617. 

Replevin,  in,  §  627. 

Review  of,  on  appeal,  §  956. 

Sealed,  rendered  during  recess  or  ad- 
journment, §  617. 

Special,  controls  general,  if  inconsistent, 
§625. 

Special,  court   mav   direct,   when,  §  625. 

Special,  defined,  §^624. 

Special,  entry,  how  to  be  made,  §  628, 

Special,  entry  of,  to  be  made,  §  628. 

Special,  filing  and  entry  of,  §  625. 

Special,  inconsistent  with  general,  con- 
trols, §  625. 

Special,  in  will  contest,  §  1314. 

Special,  judgment  rendered  in,  to  be  en^ 
tered, §  628. 

Special,  must  be  filed  and  entered,  §  625. 

Special,  order  reserving  case  to  be  en- 
tered, §  628. 

Special,  requisites  of,  §  624. 

Special,  vacation  of  judgment  entered 
on,  §  663. 

Special,  when  may  be  rendered,  §  625. 

Specific  personal  property,  in  action  to 
recover,  §  627. 

Three  fourths  jury  may  render,  §§  613, 
618. 

Vacation  of,  on  court's  own  motion, 
grounds  for,  §  662. 

"Will  contest,  in,  §  1314. 

"Written,  must  be,  §  618. 
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VERIFICATION. 

Accusation  against  attorney  to  be  veri- 
fied, §  291. 

Afiidavit  may  be  used  for,  §  2009. 

Affidavit,  verification  to  be  by,  §  446. 

Affidavit,  what  to  state,  §  446, 

Answer  to  be  verified  where  complaint 
verified,  §  437. 

Application  for  dissolution  of  corpora- 
tion, verification,  §  1229. 

Application  of  trust  company  for  dis- 
solution  to   be  verified,  §  1235. 

Appraisers,  account  of  services  and  dis- 
bursements to  be  verified,  §  1444. 

Attorney,  verification  by,  §  446. 

Claim  of  mechanic's  lien,  §  1187. 

Claim  of  preference  for  wages,  and  dis- 
pute of,  §§  1206,  1207. 

Claim  to  escheated  estate  to  be  verified, 
§  1272. 

Commissioner  at  foreclosure  sale,  verifi- 
cation of  report  of,  §  729. 

Complaint  in  action  against  vessel  to  be 
verified,  §  815. 

Completion  of  building  contract,  notice 
of,  to  be  verified,  §  1187. 

Corporation  a  party,  any  officer  may 
make,  §  446. 

Corporations,  application  for  dissolution 
of  to  be  verified,  §  1229. 

Cost-bill,   verification   of,  §§  1033,   1034. 

County  a  plaintiff,  not   necessary,  §  446. 

Election  contest,  statement  to  be  veri- 
fied, §  1115. 

Election  contest  where  tie  vote,  state- 
ment  to   be   verified,  §  1124. 

Forcible  entry  and  detainer,  complaint 
to  be  verified,  §  1166. 

Genuineness  and  execution  of  instru- 
ment  are  not  admitted   when,  §  449. 

Genuineness  and  execution  of  instru- 
ment in  complaint,  when  admitted, 
§  447. 

Genuineness  and  execution  of  written 
instrument  in  answer  admitted,  unless 
denied  under  oath,  §  448. 

Guardian,  account  of  to  be  verified, 
§  1773. 

Guardian,  petition  for  sale  of  real  es- 
tate to  be  verified,  §  1781. 

Injunction,  complaint  for,  must  be  veri- 
fied, §  527. 

Injunction  may  be  issued  on  verified 
complaint,  §  527. 

Insane  person,  petition  for  appointment 
of  guardian  of,  §  1763. 

Insane  person,  petition  for  restoration 
to  capacity,  §  1766. 

Mandamus,  petition  for,  to  be  verified, 
§  1086. 

Manner   of,  §  446. 

Mechanic's  lien,  notice  of  cessation  from 
labor,  verification  of,  §  1187. 

Mechanic's  lien  law,  of  notice  of  com- 
pletion of  building  under,  §  1187. 

Mechanic's  lien,  of  claim  of,  §  1187. 

Necessary  when,  §  446. 
2  Fair. — 150 


VERIFICATION.     (Continued.) 

Officer  a  plaintiff,  not  necessary,  §  446. 

Party  to  make,  generally,  §  446. 

Party,  by  one  other  than  a,  §  446. 

Petition  by  trustee  for  settlement  of  ac- 
count, §  1699. 

Petition  for  additional  bond  by  execu- 
tor, §  1397. 

Petition  for  appointment  of  estate  of 
missing  person,  §  1822. 

Petition  for  sale  by  guardian  to  be  veri- 
fied, §  1781. 

Petition  for  sale  of  mine  belonging  to 
estate  or  to  an  incompetent,  §  1580. 

Petition  for  sale  of  real  estate  of 
decedent,  §  1537. 

Petition  for  transfer  of  guardianship 
proceedings,  §  1760. 

Petition  of  employee  for  preference, 
verification   of,  §  1206. 

Petition  to  adjust  indebtedness  on  ex- 
clusion of  territory  from  city,  §  1822c. 

Petition  to  compel  executor  to  make 
conveyance  of  realty  sold  by  dece- 
dent, §  1598. 

Petition  to  mortgage  realty  of  decedent 
or   of   ward,  §  1578. 

Petition  to  perpetuate  testimony  to  be 
verified,  §  2084. 

Pleadings,   verification   of,  §  446. 

Police  court,  complaint  in,  to  be  verified, 
§929. 

Prohibition,  petition  for,  to  be  verified, 
§  1103. 

Return  of  sales  by  executor  or  adminis- 
trator to  be  verified,  §  1575. 

Review,  petition  for,  to  be  verified, 
§  1069. 

Sole  trader,  opposition  to  application  to 
become,  §  1815. 

Sole  trader,  petition  to  become,  §  1813. 

State  a  plaintiff,  not  necessary,  §  446. 

Statement  in  election  contest,  verifica- 
tion  of,  §§  1115,   1124. 

Statement  on  confession  of  judgment, 
§1133. 

Vessels,  complaint  in  action  against  to 
be  verified,  §  815. 

Where  officer  or  state  a  plaintiff.  §  446. 

Where  written  instrument  attached  to 
pleading,  §§447,   887. 

VESSELS.     See  Shipping. 

VESTED  RIGHTS. 

Not  affected  by  code,  §  8. 

VIEW  OF  PREMISES. 

By  jury,  §  610. 

VOLUNTARY  ASSOCIATION.     See  Asso- 
ciates;  Association. 

VOUCHERS. 

To  support  account  of  executor  or  ad- 
ministrator. See  Executors  and  Ad- 
ministrators, XIII. 
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WAGES. 

Exemption  of,  from  execution,  §  690. 
Fee  of  attorney  as   costs  in  action  for, 

in  justice's  court,  §  924. 
Lien  for.     See  Lien. 
Preferred        claims,  §§  1204-1207.      See 

Preferred  Claim. 
Seamen's,  §§  825,  826.     See  Shipping. 

WAIVER. 

Action   brought   in   wrong  county,  what 

is  waiver  of,  §  396. 
Appeal,   deposit  or  bond  on,  waiver   of, 

§§  940,  948. 
Demurrer   not   waived   by   filing   answer 

at  same  time,  §  472. 
Disqualification    of    judges,    waiver    of, 

§  170. 
Findings,    waiver    of,  §  634.     See    Find- 
ings. 
Jury  in  justice's  court,  of,  how  effected, 

§  883. 
Jury,  of,  §§  592,   631. 
Mechanics'  liens,  of,  §  1201. 
Notice  of  taking  depositions,  waiver  of, 

by    default    and    failure    to     appear, 

§  2004. 
Objections   to    complaint,   when   waived, 

§434. 
Objections,     what     cannot     be     waived, 

§434. 
Service,  guardian  may  waive,  §  1722. 
Summons  in  justice's  court,  of,  §  841. 
Summons,  waiver  of  issuance  of,  by  ap- 
pearance, §  406. 
Sureties,    waiver    by    failure    to    object, 

§§513,  539. 
Tender,  waiver  of,  by  failure  to  specify 

objection,  §  2076. 
Undertaking  on   appeal,  of,  §  940. 
Undertaking    or    deposit    on    appeal,    of, 

§948. 

WANT  OF  PKOSECUTION. 

Dismissal,  failure  to  issue  or  serve  sum- 
mons, §  581. 

Dismissal  on  court's  own  motion,  §  583. 

Failure  of  plaintiff  to  bring  case  to 
trial,  §  583. 

Notice  of  motion  to  dismiss,  §  583. 

WAB. 

As  cause  for  removal  of  court,  §  142. 
Limitation   of   actions,   how   affected   by 
war,  §  354. 

WARDS.     See  Guardian  and  Ward. 

WARRANT. 

Arrest  of  witness,  for,  §§  1993,  1994. 
Contempt     proceedings,     in.      See     Con- 
tempt. 
For  salary  of  justice  of  peace,  §  103. 

WASTE. 

Administrator  or  executor,  removing  for, 
§§  1436,  1626. 


WASTE.     (Continued.) 

Civil  officer  to  inform  public  adminis- 
trator of,  §  1731. 

Cutting  or  injuring  trees,  damages  for, 
§733. 

Damages,  treble,  for,  §§  732-735. 

Decedent,  of,  action  for,  against  execu- 
tor, §  1584. 

Enjoining  executors  pending  application 
to  prove  lost  will,  §  1341. 

Enjoining,  pending  foreclosure,  §  745. 

Eviction,  after,  contempt,  §  1210. 

Execution  sale,  waste  by  purchaser  re- 
strained, §  706. 

Execution  sale,  waste  by  purchaser, 
what   is   not,  §  706. 

Executor,   action   for,  by,  §  1583. 

Executor,  by,  action  for,  §  1584. 

Executor,  by,  proceedings  on,  §§  1436, 
1437. 

Executor,  suspension  of,  for,  §§  1401, 
1436. 

Foreclosure,  enjoining  waste,  §  745. 

Guardians,  by,  §  732. 

Joint  tenants,  by,  §  732. 

Public  money  or  property,  right  to  en- 
join waste  of  by  officer,  §  526a. 

Public  officers,  by,  enjoining,  §  526a. 

Restraining,  during  time  to  redeem  from 
execution,  §  706. 

Rights   where   tenant   commits,  §  1161. 

Security  against,  on   appeal,  §§  945,  978. 

Tenant  in  common,  by,  §  732. 

Tenants,  by,  §  732. 

What  is  not,  §  706. 

WATERS. 

As  boundaries,  §  2077. 

Condemnation  of,  damages,  rule  for  as- 
certaining, §  1248. 

Eminent  domain,  §  1238. 

Injunction  respecting,  vacation  or  modi- 
fication of,  §  532. 

Injunction  to  prevent  diversion,  diminu- 
tion, or  increase,  refusal  of  bond, 
§530. 

Offense  on  lake  or  stream  in  several 
counties,  venue  of  action.  §  393. 

Running  in  several  counties,  venue  of 
action  for  penalty  or  forfeiture,  §  395. 

V/ELLS. 

Implements  for  putting  down,  exemp- 
tion of,  §  690. 

WHARFAGE. 

Vessels  liable  for,  §  813. 

WIDOW. 

Rights  of.  See  Estates  of  Decedents, 
VL 

WIFE.     See  Husband  and  Wife. 

WILL. 

Tenancy  at,  to  be  terminated  by  notice, 
§  IWl,  subd.   1. 
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WILLS. 

I.  Execution  of;   agreement  to  make; 

codicils;  acknowledgments. 
n.  Production  of. 

in.  Devises  and  legacies;  actions  involv- 
ing validity  of  gift  under. 
IV.  Advancements. 
V.  Olographic  and  nuncupative  wills. 

1.  Olographic. 

2.  Nuncupative. 

VI.  Alteration  and  revocation. 

VII.  Probate  of. 

Vin.  Contest  before  probate. 
IX.  Contest  after  probate. 
X.  Probate  of  foreign  wills. 
XT,  Probate  of  lost  or  destroyed  wills. 
XII.  Evidence  affecting. 

XIII.  Appeals  in  probate  proceedings. 

XIV.  Wills  found  after  administration. 
Testamentary   guardian.     See   Guardian. 

I.     Execution    of;     agreement    to    make; 
codicils;  acknowledgments. 

Acknowledged,   wills   cannot   be,  §  1948. 
Agreement  to  make  provision  for  one  in 

will  to  be  written,  §  1973. 
Codicil,  will  includes,  §  17. 
To     be     executed     according     to     legal 

formalities,  §  1969. 
To  be  in  writing,  §  1969. 

II.     Production  of. 

Custodian  of,  damages  for  failure  to 
produce, §  1298. 

Custodian  to  deliver  to  superior  court, 
§  1298. 

Imprisonment  for  failure  to  produce, 
§1302.  . 

Judge  at  any  time  may  issue  orders  to 
enforce  production  of  wills,  §  1305. 

Order  to  person  in  possession  of,  to  pro- 
duce, §  1302. 

Order  to  produce,  arrest  and  imprison- 
ment for  disobedience  of, §  1302. 

in.  Devises  and  legacies;  actions  involv- 
ing validity  of  gift  under. 

Action  to  quiet  title  involving  gift  or 
trust  under,  conclusiveness  of  deter- 
mination, §  739. 

Action  to  quiet  title  involving  gjft  or 
trust    under,    will    admissible,  §  738. 

Action  to  quiet  title,  validity  of  gift  or 
trust  under,  may  be  determined,  §  738. 

Contribution  between  legatees  and  devi- 
sees. §  1564. 

Contribution,  how  enforced.  §  1564. 

Devise  or  legacy,  petition  for,  after  four 
months,  on   giving  bond,  §  1658. 

Devise,  specific,  how  far  exempt,  §  1563. 

Devises,  specific,  liability  for  debts, 
§1563.  ... 

Devises,  liability  for  debts,  §  1363. 


WILLS.  III.  Devises  and  legacies;  actions 
involving  validity  of  gift  under.  (Con- 
tinued.) 

Discharge  or  bequest  of  debt  against 
executor  does  not  affect  creditors, 
§  1448. 

Legacies,  liability  for  debts,  §  1563.  _ 

Legacies,  order  for  payment  of,  §  1651. 

Legacies,  specific,  liability  for  debts, 
§  1563. 

Legacy,  need  not  be  paid  until  court 
orders,  §  1646. 

Legacy,  petition  for  payment  of,  on  giv- 
ing bond,  §  1658. 

Legacv,  specific,  how  far  exempt,  §  1563. 

Partial  distribution,  heir,  devisee.  _or 
legatee  may  apply  for,  when,  §§  1658, 
1663.  See  Estates  of  Decedents,  XIV, 
1. 

Payment  of  bequest  after  four  months, 
provision  for,  §§  1658,   1661. 

Payment  of  legacies  and  distribution  of 
estate  where  debts  paid  at  first  distri- 
bution, §  1651. 

Keal  estate,  executor  to  deliver,  to  heirs 
and  devisees  when,  §  1453. 

rv.     Advancements. 

Determination  as  to,  §  1686. 
Heirs,  advancements  to,  §  1686. 

V.     Olographic  and  nuncupative  wills. 

1.     Olographic. 
How  proved,  §  1309. 

2.    Nuncupative. 

Appointment  of  executor  and  adminis- 
trator, procedure,  §  1346. 

Contest   of,   procedure,  §  1346. 

How   admitted   to  probate,  §  1344. 

Manner  of  appointment  of  executors, 
§  1346. 

Notice  of  probate,  §§  1344,  1345. 

Petition  for  probate,  requisites  of, 
§  1344. 

Reducing  to  writing  and  filing,  §§  1344, 
1345. 

Time  for  probate,  §§  1344,  1345. 

Who  may  petition  for  probate  of,  §  1299. 

VI.    Alteration  and  revocation. 

Alteration  of,  how  effected,  §  1970. 
Revoked  how,  §  1970. 

Vn.    Probate  of. 

Appeals  in  probate  proceedings.  See 
post,  XIII. 

Attorney  for  absent  or  minor  heirs.  See 
Estates  of  Decedents,  XVII. 

Attornev,  non-appointment  of,  does  not 
invalidate,  §  1308. 

Attendance  of  witnes-ses,  .judge  may  is- 
sue order  to  compel,  at  any  time, 
§  1305. 

Certificate  of  probate,  to  be  sealed,  §  153. 

Certificate  of,  seal,  §  153. 
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WILLS.     VII.  Probate  of.      (Continued.) 
Conclusiveness  after  one  year,  §  1333. 
Contest  of.     See  post,  VIII,  IX. 
Custodian,   to   deliver   will   within   what 

time,  §  1298. 
Depositions,  taking  of,  where  witnesses 

reside  out   of  county,  §  1308. 
Depositions,  waiver  of  notice  of  taking, 

by    default    and    failure     to     appear, 
§  2004. 

First  application,  jurisdiction  decided 
by,  when,  §§  1294,  1295. 

Failure  to  take  out  administration 
within  six  months,  attorney-general  to 
direct  public  administrator  to  com- 
mence proceedings,  §  1269. 

Foreign  will,  probate  of.     See  post,  X. 

In  what  county  to  be  proved,  §  1294. 

Judge  disqualified  to  act,  in  what  cases, 
§  1430. 

Judge  disqualified  to  act,  transfer  of 
proceedings  and  their  return, §§  1431- 
1433. 

Judge  may,  at  any  time,  compel  attend- 
ance  of  witnesses,  §  1305. 

Judgment,  conclusiveness  of,  §  1908. 

Jurisdiction  decided  by  first  application 
when,  §§  1294,  1295. 

Jurisdiction  in  case  of  non-resident, 
§§  1294,  1295. 

Jurisdiction  over  probate  of,  §  1294. 

Lost  or  destroyed  will,  probate  of.  See 
post,  XI. 

Mailing  copies  of  notices  of  time  ap- 
pointed to  heirs,  §  1304. 

Mailing  of  notices  of  petition,  notices 
how  addressed,  §  1304. 

Mailing  of  notices  of  time  appointed  for 
hearing  petition,  time  of,  §  1304. 

Mailing  notices  of  time  appointed  for 
hearing  to  heirs  and  executors,  §  1304. 

Non-appointment  of  attorney  by  court 
does  not  invalidate,  §  1307. 

Non-resident,  jurisdiction  in  case  of, 
§§  1294,  1295. 

Olographic  will,   how  proved,  §  1309. 

Petition   for,   contents  of,  §  1300. 

Petition  for,  defect  in  form  does  not  af- 
fect, §  1300. 

Petition  for,  defect  in  statement  of 
jurisdictional  facts  does  not  aifect, 
§  1300. 

Petition  for,  effect  of  defects  in,  §  1300. 

Petition  for,  failure  of  executor  to,  for- 
feiture of  right  to  letters,  §  1301. 

Petition  for,  hearing,  clerk  to  set  time 
for,  §  1303. 

Petition  for,  hearing,  notice  of,  §  1303. 

Petition  for,  hearing,  notice  of  time  to 
be  mailed  to  heirs  and  executors, 
§  1304. 

Petition  for,  hearing,  notices  of  time  of, 
how  addressed,  §  1304.  >t 

Petition  for,  hearing,  time  of,  §  1303. 

Petition  for,  must  show  what,  §  1300. 

Petition  for,  notice,  mailing  to  execu- 
tors, §  1304. 


WILLS.     VII.  Probate   of.     (Continued.) 

Petition  for,  notice  of,  copies,  mailing 
to  heirs,  §  1304. 

Petition  for,  notice  of,  copies  to  be 
mailed  within  what   time,  §  1304. 

Petition  for,  notice  of,  how  given, 
§  1303. 

Petition  for,  notice  of,  how  served  on 
executors,  §  1304. 

Petition  for,  notice  of,  proof  of,  §§  1304, 
1306. 

Petition  for,  notice  of,  publication  or 
posting  of,  §  1303. 

Petition  for,  notice  of,  time  of,  §  1303. 

Petition  for,  notice,  personal  service  of, 
equivalent  to  mailing,  §  1304. 

Petition  for,  notice,  personal  service  of, 
time  for,  §  1304. 

Petition  for,  who  may  file,  §  1299. 

Proceedings  not  void  for  want  of  juris- 
dictional averments  in  petition  for 
letters,  §  1371. 

Photographic  copy  of  will,  presenting  to 
non-resident   witness,  §  1308. 

Kecord  in  cause,  will  and  certificate  of 
proof  are  part  of,  §  1318. 

Kevoeation,  effect  on  powers  and  lia- 
bilities of  executors  or  administrators, 
§  1331. 

Revocation  of  probate,  costs  on,  §  1332. 

Eevocation  of  probate,  effect  of,  §  1331. 

Revocation  of  probate,  jury  trial,  §  1330. 

Revocation,  probate,  when  revoked, 
§  1330. 

Testimony  in  proof  of  will,  hearing 
after  proof  of  notice, §  1306. 

Will  itself  to  be  produced,  or  secondary 
evidence   of  contents  given, §  1969. 

Witness,  non-resident,  presenting  photo- 
graph of  will  to,  §  1308. 

Witness,  proceedings  where  not  present 
and  deposition  cannot  be  taken, 
§  1308. 

Witness,  taking  depositions  where  wit- 
nesses are  non-resident,  §  1308. 

Witness,  testimony  of  one  witness  suflS- 
cient  where   no   contest,  §  1308. 

Vin.    Contest  before  probate. 

Absence  of  subscribing  witnesses  to  be 

accounted  for,  §  1315. 
All   subscribing   witnesses   in   county   to 

be  examined,  §  1315. 
All  testimony  to  be  filed  by  clerk,  §  1318. 
Amendment    of    contest,    right    of,    and 

time  to  file,  §  1312. 
Answers  of  defendants  may  be  joint  or 

several,  §  1312. 
Any  one  interested  may  contest,  §  1307. 
Bv    attorney    appointed    by    court    as    a 

"bar.  §  1307. 
Certificate  of  proof  and  facts  found  to 

be  attached  to  will,  §  1317. 
Contestant  is  plaintiff,  §  1312. 
Demurrer,    proceedings   where    sustained 

or  overruled,  §  1312. 
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WIIiIiS.     VIII.  Contest     before     probate. 

(Continued.) 

Demurrer  to,  authorized,  §  1312. 

Demurrer  to  opposition,  grounds  of, 
§  1312. 

Devisees,  legatees,  or  heirs  may  contest 
through  guardian  or  attorney,  §  1307. 

Grounds  of  contest,  §  1312. 

Issues,  when  tried  by  jury  and  when  by 
court,  §  1312. 

Judgment  to  be  entered  on  special  ver- 
dict, §  1314. 

Judgment,  will,  and  proofs  to  be  re- 
corded, §  1314. 

Jury,  demand  for,  when  to  be  made, 
§  1312. 

Jury,  failure  to  demand,  trial  to  be  by 
court,  §  1312. 

Jury,  how  impaneled,  §  1313. 

Jury,  parties  entitled  to,  on  what  issues, 
§  1312. 

Jury  to  return  special  verdict,  §  1314. 

Jurv  trial,  demand  for,  time  to  file, 
§"l330. 

Jury  trial,  mode  of,  §  1313. 

May  be  through  guardian  or  attorney, 
§  1307. 

Nuncupative,  of,  how  conducted,  §  1346. 

Petitioner  is  defendant,  §  1312. 

Proof  of  handwriting  of  testator  and 
subscribing  witnesses,  when  admissi- 
ble, §  1315. 

Proof  of  subscribing  witness  to  be  re- 
duced to  writing  and  recorded,  §  1314. 

Special  verdict,  jury  to  return,  §  1314. 

Testimony  of  other  than  subscribing 
witnesses  admissible  to  prove  sanity 
and   execution  when,  §  1315. 

Testimony  reduced  to  writing  and 
signed,  admissibility  in  subsequent 
contests,  §  1316. 

Trial  by  court,  mode  of,  §  1313. 

Who  may  contest,  §  1307. 

Will  and  certificate  of  proof  are  part 
of  record  in  case, §  1318. 

Will  and  certificate  of  proof  to  be  filed 
and  recorded,  §  1318. 

Written  grounds  of  opposition  to  be 
filed,  §  1312. 

Written   opposition,   service  of,  §  1312. 

IX.     Contest  after  probate. 
Annulment    of    probate,    and    effect    of, 

§§  1330,  1331. 
Any     interested     party     may     institute, 

§  1327. 
Attorney  appointed  by  court,  contest  by, 

not  a  bar,  §  1307. 
Citation,  personal  service  of,  §  1329. 
Citation   to   issue   to   parties   interested, 

§  1328. 
Citation,  what  to  require,  §  1328. 
Conclusiveness  of  probate  if  no  contest, 

§  1333. 
Costs  and  expenses,  who  to   pay,  §  1332. 
Hearing,  when  to  be  had,  §  1329. 
How    instituted,  §  1327. 


WlliliS  IX.  Contest  after  probate.  (Con- 
tinued.) 

Issues,  how  tried,  §  1329. 

.Turv   trial,  right  to,  §  1330. 

Lim'itations,  §§  1327,  1333. 

Limitations,  effect  of  disabilities,  §  1333. 

Mav  be  made  within  year,  §§  1327,  1333. 

Petition,  what  to  allege,  §  1327. 

Probate    annulled    when,  §  1330. 

Proof  of  service  of  citation,  §  1329. 

Revocation  of  will,  effect  on  powers  and 
liabilities  of  executors,  §  1331. 

Time  to  commence  contest,  §  1327. 

Time  to  contest,  extension  in  case  of 
disability,  §  1333. 

X.     Probate  of  foreign  wills. 
Admission  of,  to  probate,  §  1324. 
Effect  of  probate  of, §  1324. 
Hearing  proofs  on  probate  of,  §  1324. 
Letters  to  issue  on,  when,  §  1324. 
May   be   recorded  in   any   county  where 

testator  left  property, §  1322. 
Notice  of  petition  for  letters,  §  1323. 
Petition   for  letters,  §  1323. 
Proceedings    on    production    of    foreign 

will,  §  1323. 
Will  detained  outside  of  state,  copy  may 

be  probated,  when,  §  1310. 
Will  detained  outside  of  state,  probating 

copy,  proceedings,  §  1310. 
Wills     proved     and    executed    in     other 

states,  allowing  and  recording,  §  1322. 
Wills  proved  in  other  states,  probate  of, 

§  1322. 

XI.     Probate  of  lost  or  destroyed  wills. 

Certificate   of   contents   to   be   filed   and 

recorded,  §  1340. 
Citation   of  person  suspected  of  having, 

§§  1459,  1460. 
Destroyed  fraudulently   during  lifetime, 

§  1339. 
Existence  at  time  of  testator's  death  to 

be  proved,  §  1339. 
Letters,    granting,    on,  §  1340. 
Proof,  effect  of,  when  certified  and  filed, 

§  1340. 
Must     be     proved     by     two     witnesses, 

§  1339. 
Must  have  existed  at  time  of  death,  ex- 
cept when.  §  1339. 
Proof   of,   execiition   and  validity  to   be 

taken,  §  1338. 
Proof   of,   notice   to   persons   interested, 

§§ 1338,  1340. 
Proof  reduced   to  writing  to  be  signed, 

certified,  and  filed,  §§  1338,  1440. 
Provisions  of,  to  be  stated,  certified,  and 

recorded, §  1340. 
Provisions    to    be    proved    by    two    wit- 
nesses, §  1339. 
Public     calamity,     will     destroyed     by, 

§  1339. 
Public     calamity,     will     destroyed     by, 

while      testator     in     insane     asylum, 

§  1339. 
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WILLS.    XI.  Probate  of  lost  or  destroyed 

wills.      (Continued.) 
Restraining   executor   during  proceeding 

to   prove,  §  1341. 
Who  may  petition  for,  §  1299. 


XII.     Evidence    affecting. 

Evidence  of,  instrument  itself  to  be  pro- 
duced, §  1969. 

Olographic  will,  how  proved,  §  1309. 

Parol  evidence  affecting,  admissibility, 
§  1856. 

Secondary  evidence  of  contents,  §  1969. 

Testimony  in  proof  of  will  to  be  heard 
after  proof  of  notice,  §  1306. 

Kill.    Appeals  in  probate  proceedings. 

Appeal  lies  from  what  orders  respecting 
will,  §  963. 

Attorney's  fee,  appeal  from  order  mak- 
ing allowance   on   account   of,  §  1616. 

Order  admitting  or  refusing  admission 
to  probate  apjealable,  §  963. 

Orders  or  judgment  relating  to  validity 
of  will  appealable,  §  963. 

Orders  in  probate  proceedings,  what  ad- 
missible, §  963. 

XIV.     Wills  found  after  administration. 

Accounting  by  administrator,  where 
later  will  found,  §  1423. 

Legacy  or  devise,  appealability  of  order 
refusing  or  allowing  payment  of, 
§963. 

Letters  of  administration  revoked  on 
finding  and  proving  of,  §  1423. 

Powers  of  successor  on  revocation  of  let- 
ters because  of,  §  1423. 

mnSTESSES.    See  Evidence;  Depositions. 

Absence  of,  postponement  of  trial  for, 
§  595. 

Absent,  admissibility  of  former  testi- 
mony  of,  §  1870. 

Accomplice  as,  §  2061. 

Affidavit,  refusal  to  subscribe  to,  pun- 
ishment, §  1991. 

Affirmation,  form  of,  §§  2094,  2097. 

Affirmation,  in  place  of  oath,  §  2097. 

Answer  questions,  all  pertinent  ques- 
tions must  be  answered,  §  2064. 

Answer  questions,  bound  to,  §§  2064, 
2065. 

Answer  questions,  must,  as  to  conviction 
of  felony,  §§  2051,  2065. 

Answer,  what  questions  need  not  an- 
swer, §  2065. 

Arbitration  proceedings,  at,  §  1284. 

Arrest,  affidavit  for  discharge,  §  2069. 

Arrest,  affidavit  by,  officer  may  dis- 
charge on,  §  2069. 

Arrest,  court  or  judge  may  discharge, 
§  2070. 

Arrest,  disobeying  subpoena,  §  1993. 

Arrest,  double  damages  for  causing, 
§  2068. 

Arrest,  failure  to  obey  subpcrna,  issu- 
ance of  warrant,  §§  1120,  1993. 


WITNESSES.      (Continued.) 

Arrest,     liability     of     officer    detaining, 

after  affidavit  for  discharge,  §  2069. 
Arrest,  liability  of  officer  making,  §  206&. 
Arrest,  liability  of  party  causing,  §  2068. 
Arrest,  privilege  from,  §  2067. 
Arrest,  void  when,  §  2068. 
Arrest,  warrant,   contents   of,  §  1994. 
Arrest,    warrant    for,    when     to     issue, 

§  1994. 
Arrest,    warrant,    how    executed,  §  1994. 
Arrest,     warrant,     to     whom     directed, 

§  1994. 
Arrest,  warrant,  what  to  specify,  §  1994. 
Arrest,  wrongful,  damages  for,  §  2068. 
Arrest,    wrongful,    when    a    contempt    of 

court,  §  2068. 
Attachment    to    compel     attendance    of, 

§  1120. 
Attend,  bound  to,  §  2064. 
Attend,   witness    must    attend    with    pa- 
pers, §  2064. 
Attendance  in  probate,  judge  may  issue 

order  compelling,  at  any  time,  §  1305. 
Attendance  not  compelled  unless  within 

fifty  miles,  §  1989. 
Attendance,   power   of   court   to   compel, 

§§  128,  1120. 
Attendance,  power  of  judicial  officer  to 

compel,  §  177. 
Attendance,  time   during  which   witness 

must  remain,  §§  2064,   2066. 
Attendance,  time  for,  §§  1987,   2067. 
Attorney  as,  §  1881. 
Attorney's     secretary,    stenographer,    or 

clerk  as,  §  1881. 
Changing  place  of  trial  for  convenience 

of,  §  397. 
Character   of,   admissibility   of   evidence 

of,  §  2053. 
Child  under  ten  as,  §  1880. 
CIerg3'man  as,  §  1881. 
Clerk  of  attorney  as,  §  1881. 
Clerk  to  take  testimony  when,  §  1051. 
Compelled  to  attend,  not,  unless  within 

fifty   miles,  §  1989. 
Compelled     to     testify     when      present, 

§  1990. 
Compelling,    to    produce    books    and    pa- 
pers, §  1000. 
Competency,  children  under  ten  not  com- 
petent, §  1880. 
Competency,  insane  persons   not   compe- 
tent, §  1880. 
Competency   of,   in   general,  §  1879. 
Competency,  parties,  §  1879. 
Competency,  parties   or  assignors   of,   in 

proceedings  against  estate,  §  1880. 
Competency,  persons  convicted  of  crime, 

§  1879. 
Competency,  persons  interested,  §  1879. 
Competency,    privileged    communications 

between    persons    in    certain    relation. 

See   post.   Privileged   Communications, 

this  title. 
Competency,    religious    belief    does    not 

affect.  §  1879. 
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WITNESSES.     (Continued.) 

Competency    to     testify    from     writing 

where     witness     without     recollection, 

§  2074. 

Competency,   who   not   competent,  §  18S0. 

Concealed  witness,  subpoena   how  served 

on,  §  1988. 
Confidential  communications,     bee  iTivi- 

leged   Communications. 
Contempt  by,  §§  1209,  1991. 
Contempt,  detaining  witness  as,  §  1209. 
Contempt,  disobedience  of  subpoena,  pro- 
cedure to  punish,  §  1991. 
Contempt,      disobedience      of      subpoena, 

punishment   of,  §  1991. 
Contempt  in  justice's  court,  §  906. 
Contempt,  refusal   of  witness  to  testify 

or  be  sworn,  §  1991. 
Contempt,  refusal  to  testify  or  be  sworn, 

punishment,  §  1991. 
Continuance  because  of  abence  of.     See 

Continuance. 
Contradicting,      by      party      producing, 

§  2049 
Conviction    of    felony    does    not    render 

incompetent,  §  1S79. 
Conviction    of    felony,    must    answer    as 

to,  §§2051,    2065. 
Conviction    of   felony,    proving,   by    rec- 
ord, §  2051. 
Court,  one  present  in,  compelled  to  tes- 
tify without  subpoena,  §  1990. 
Credibility,   greater   number   of,    do   not 

control,  §  2061. 
Credibility,  jury  are  exclusive  judges  of, 

§  1847. 
Credibility   of,  evidence  to  show,  §  1870. 
Credibility  of,  may  be  attacked,  §  1879. 
Credibility    of    witness,    facts    showing, 

admissibility  of,  §  1870. 
Cross-examination     as     to     matters     not 
touched     on     in     direct     examination, 
rules  governing,  §  2048. 
Cross-examination,  defined,  §  2045. 
Cross-examination,  leading  questions  al- 
lowed on,  §  2048. 
Cross-examination,  not  heard  unless  sub- 
ject to,  §  1846. 
Cross-examination,   right   and   extent   of, 

§  2048. 
Cross-examination,     when     may     begin, 

§  2045. 
Decedent,  who   may   not   testify   of  fact 

occurring  during  lifetime  of,  §  1880. 
Deceased,  admissibility  of  testimony  of, 

§1870. 
Decedent's  estate,  examination  of  person 

suspected  of  embezzling,  §  1460. 
Defined,  §  1878. 
Deposition  of,  on  postponement  of  trial, 

§596. 
Depositions,  refusal  to  subscribe  to,  pun- 
ishment, §  1991. 
Depositions,  §§  2019-2038.      See    Deposi- 
tions. 
Detaining,  a   contempt,  §  1209. 
Detention,  how  long  should  be  detained, 
§§2064,  2066. 


WITI-JESSES.     (Continued.) 

Direct  evidence  of  one,  sufficient,  §  1844. 

Direct  examination,  defined,  §  2045. 

Direct  examination,  leading  questions, 
when   only  allowed  in,  §  2o46. 

Direct  examination  to  end  before  cross- 
examination  begins,  §  2045. 

Disqualified   as   referee,  §  641. 

Docket  of  justice  of  peace  must  contain 
names  of,  §  911. 

Election  contest,  enforcing  attendance 
at,  §  1120. 

Evidence  of.     See  Evidence. 

Examination  bv  parties,  witnesses  sub- 
ject to,  §  1846. 

Examination,    court    must    control    mode 

°*''  §  2044. 
Examination,  leading  questions,  detinea, 

§  2046. 

Examination,  leading  questions,  when 
only   allowed   on   direct,  §  2046. 

Examination  must  be  in  presence  of  per- 
sons affected,  §  1846. 

Examination  of  persons  suspected  of 
embezzling    decedent's    estate,  §  1460. 

Examination,  oral,  defined,  §  2005. 

Examination,  power  of  court  over  mode 
of,  §2044. 

Examination,      protection      of      witness, 

§2066.  .       .  .   ,,      f 

Examination,    re-examination,    right    or, 

§  2050. 

Examination,  should  be  confined  to  mat- 
ters legal  and  pertinent,  §  2066. 

Examination,  use  of  affidavits  to  obtain, 

§  2009. 
Exclusion     of,    corporation     entitled     to 

have   officer   present,  §  2043. 
Exclusion     of,     from     courtroom,  §§  125, 
2043.  ,    ^    , 

Exclusion  of,  parties  cannot  be  excluded, 

§  2043. 
Expert,  laws  of  other  states,  §  1902. 
Expert,  may    decipher    writing,  §  1863. 
Expert,  opinion  of,   in   general,  §  1870. 
Expert  to   declare   meaning  of  language 

not   understood,  §  1863. 
False  in  part.  §  2061. 
Fees  of,  §  1987. 
Felony,  conviction  of,  must  answer  as  to, 

§§  2051,   2065. 
Felony,  proof  by  record  of  conviction  ot, 

§2051. 
Foreign       county,  §§  2024-2028.         See 

Depositions. 
Former    trial,   testimony    of   witness    at, 
admissibility,  §  1870.       See     Evidence, 
XI,  4. 
Good    character,    evidence    of,    when    al- 
lowed, §  2053. 
Greater  number  of,  do  not  control  when, 

§  2061. 
Handwriting,    opinion    respecting,  §  1870. 
Husband  and  wife  as,  §  1881. 
Impeachment    of,    by    party    producing, 

§  2049. 
Imporii'hmcut    of,    limitation    on,  §§  2051, 
2052. 
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Impeachment     of,     manner     of,  §§  2051, 

2052. 
Insane  persons  not  competent,  §  1880. 
Inspection  of  writing  shown  to,  right  of, 

§  2054. 
Interested  party  as,  §  1880. 
Interpreter,  contempt  by  refusal  to  obey 

summons,  §  1884. 
Interpreter,  how  summoned,  §  1884. 
Interpreter,     may     be     summoned     and 

sworn  when,  §  1884. 
Interpreter,  who   may  be  summoned  as, 

§  1884. 

Judge  as,  §  1883. 

Judge,     proceedings     where     called     as, 

§  1883. 
Juror  as,  §§  603,  1883. 
Juror,     proceedings     where     called     as, 

§  1883. 
Juror,  trial  of  challenge,  witnesses,  §  603. 
Jury  are  exclusive  judges  of  credibility 

of,  §  1847. 

Knowledge,  personal,  testimony  confined 
to,  §  1845. 

Leading   question,   defined,  §  2046. 

Leading  questions  on  cross-examination, 
§  2048. 

Leading  questions  on  direct  examina- 
tion, whether  allowed,  §  2046. 

Lunatic  as,  §  1880. 

Memorandum,  refreshing  memory,  §  2047. 

Memorandum,  right  to  testify  from, 
§  2047. 

Modes  of  taking  testimony,  §  2002. 

Number  of,  greater  does  not  control, 
when,  §  2061. 

Number  necessary  to  prove  fact.  See 
Evidence,  II,   3. 

Number  necessary  to  prove  perjury, 
§§  1844,  1968. 

Number  necessary  to  prove  treason, 
§§  1844,  19G8. 

Number  of,  contents  of  lost  or  destroj'ed 
will  to  be  proved  by  two  witnesses, 
§  1339. 

Oath,  affirmation   in  place  of,  §  2097. 

Oath  or  affirmation,  only  heard  upon, 
§  1846. 

Oath  of,  form,  §  2094. 

Oath  of,  varying  form  of  to  suit  witness' 
belief,  §§  2095,  2096. 

Oath  of  one  who  believes  in  any  other 
than  Christian  religion,  §  2096. 

Officer  as,  §  1881. 

On  trial  of  challenge  of  juror,  §  603. 

One  person  not  affected  by  act  of  an- 
other, §  1848. 

One  sufficient  to  prove  fact,  §  1844. 

Opinion  of  subscribing  witness  as  to 
sanity, §  1870. 

Opinions,  in  general,  §  1870.  See  Evi- 
dence, IV. 

Oral  examination,  defined,  §  2005. 

Order  of  proof,  how  regulated,  §  2042. 

Other  than  subscribing,  may  testify  to 
writing,  §  1941. 
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Party  as,  §§  1879,  1880. 

Party,  interested,  as,  §§  1879,  1880. 

Perjurv,  number  of  witnesses  necessary 
to  prove,  §§  1844,  1968. 

Perpetuating  testimony,  §§  2083-2089. 
See  Depositions. 

Personal  knowledge,  confined  to,  §  1845. 

Physician  or  surgeon  as,  §  1881. 

Power  of  court  to  compel  attendance, 
§  128. 

Power  of  judicial  officer  to  compel  at- 
tendance of,  §  177. 

Presence  of  person  affected  necessary, 
§  1846. 

Present  in  court,  compelled  to  testify 
without  subpoena,  §  1990. 

Presumed  to  speak  truth,  §  1847. 

Presumption  that  witness  speaks  truth, 
how  repelled,  §  1847. 

Priest    as,  §  1881. 

Prisoner  as,  how  examined,  §  1997. 

Prisoner  as,  when  produced  and  when 
deposition  taken,  §  1997. 

Prisoner,  deposition  of,  §§  1995,  1997. 

Prisoner,  how  brought  in  as,  §  1995. 

Prisoner,  on  whose  motion  produced, 
§  1996. 

Privilege  of,  what  questions  need  not 
answer,  §  2065. 

Privileged  communications,  in  general, 
§  1881.  See  Privileged  Communica- 
tions. 

Protection  of,  from  arrest,  §  2067. 

Protection  of,  from  improper  questions 
or  demeanor,  §  2066. 

Protection  of  from  harsh  and  insulting 
demeanor  or  insulting  questions, 
§  2066. 

Protection,  to  be  detained  only  as  long 
as  interests  of  justice  require,  §  2066. 

Public  officer,  as,  §  1881. 

Eeealling,  discretion  of  court,  §  2050. 

Recollection,  witness  without,  right  to 
testify  from  writing,  §  2047. 

Re-examination  of,  right  of,  §  2050. 

Referee,  disqualified  as,  §  641. 

Refreshing   memory,  manner   of,  §  2047. 

Refreshing  memory,  right  of,  §  2047. 

Refreshing  memory,  testifying  from 
writing,  where  witne-ss  has  no  recol- 
lection, §  2047. 

Refusal  to  answer  or  be  sworn,  a  con- 
tempt, §  1209. 

Refusal  to  answer  or  be  sworn,  punish- 
ment, §§  1209,  1991. 

Refusal  to  subscribe  to  affidavit  or  depo- 
sition, punishment,  §  1991. 

Relations  which  disqualify,  §  1881. 

Religious  belief  does  not  disqualify, 
§  1879. 

Secretary  of  attorney  as  witness,  §  1881. 
Stenographer    of    attorney    as    witness, 

§  1881. 
Subpa-na,    disobedience    of,    a    contempt, 

§§  1209,  1991. 
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Subpoena,  disobedience  of,  arrest  of  wit- 
ness, §§  1120,  1193. 

Subpffna,  disobedience  of,  damages  for, 
to  party  aggrieved,  §  1992. 

Subpoena,  disobedience  of.  forfeiture  for, 
to  party  aggrieved,  §  1992. 

Subpoena,  disobedience  of,  how  punished, 
§  1991. 

Subpoena,  disobedience,  where  to  appear 
before  commissioner,  power  to  punish, 
§  19S6. 

Subpoena  for,  defined,  §  1985. 

Subpoena,  for  what  issued,  §  1986. 

Subpoena,  how  issued,  §  1986. 

Subpoena,   how   served,  §§  1015,    1987. 

Subpoena,  how  served  on  concealed  wit- 
ness, §  1988. 

Subpcpna  may  require  production  of 
books,   etc.,  §  1985. 

Subpoena,  person  present  in  court  com- 
pelled to  testify  without.  §  1990. 

Subpoena  to  appear  before  officer,  dis- 
obedience of,  procedure  to  punish, 
§  1991. 

Subpoena,  to  be  served  so  as  to  give  time 
for  attendance,  §  1987. 

Subpoena  to,  on  taking  deposition  to  be 
used  out  of  state,  §§  2036,  2037. 

Subpoena,  who  to  issue,  §  1986. 

Subscribing,  defined,  §  1935. 

Subscribing,  mark,  §  17. 

Subscribing,  opinion  of,  as  to  sanity  of 
testator,  §  1870. 

Subscribing,  other  witness  may  testify 
to  writing,  §  1941. 

Subscribing,  proof  of  will  by  one,  §  1308. 

Subscribing,  proof  of  writing  by,  §  1940. 

Subscribing,  writing,  proof  of,  where 
denies  or  forgets,  §  1941. 

Suggestive   questions,   defined,  §  2046. 

Supplementary  proceedings,  at,  §  718. 

Surgeon  or  physician  as,  §  1881. 

Swearing,  manner  of,  §  2096.  See  ante. 
Oath,   this   title. 

Testimony  of.     See   Evidence. 

Treason,  number  of  witnesses  necessary 
to  prove,  §§  1844,  1968. 

Warrant  to  bring  in,  §  1993. 

Warrant  to  bring  in.  contents  of,  §  1994. 

Who  competent,  in  general,  §  1879. 

Who  not  competent  as,  §  1880. 

Who  not  excluded  as,  §  1879. 

Will,  lost  or  destroyed,  contents  to  be 
proved  by  two  witnesses,  §  1339. 

Writing,  proof  of  where  subscribing  wit- 
ness denies  or  does  not  recollect, 
§  1941. 

Writing,  right  to  testify  from,  where 
witness  has  no  recollection,  §  2047. 

Writing  shown  witness,  may  be  in- 
spected, §  2054. 

Writing,  witness  cannot  be  examined  as 
to,  until  shown  to,  §  2054. 

WORDS     AND     PHRASES.     See     Defini- 
tions. 
Abbreviations,  §  186. 


WORDS  AND  PHRASES.     (Continued.) 

"Action"  includes  special  proceedings, 
§  363. 

Affinity,  §  17. 

Agreement  includes  deed  and  will,  §  1856. 

Construed  according  to  context  and  ap- 
proved usage,  §  16. 

County  includes  city  and  county,  §  17. 

Deed  included  in  "agreement,"  §  1856. 

Depose,  §  17. 

Incapable,  §  1767. 

Incompetent,  §  1767. 

Joint  authority,  words  giving,  §  15, 

Masculine  gender,  §  17. 

Mentally  incompetent,  §  1767. 

Month,  §  17. 

Oath,  §  17. 

Person,  §  17. 

Personal  property,  §  17. 

Plural  number,  words  in,  §  17. 

Present  tense,  words  in,  §  17. 

Process,  §  17. 

Property,  §  17. 

Real  property,  §  17. 

Seal,  §  14. 

Section,  §  17. 

Signature,  §  17. 

Singular  number,  words  in,  §  17. 

State,  §  17. 

Subscription,  §  17. 

Technical  words  and  phrases,  §  16. 

Testify,  §  17. 

Typewriting,  writing  includes,  §  17. 

United  States,  §  17. 

Will,  §  17. 

Will  included  in  "agreement,"  §  1856.   . 

Writ,  §  17. 

Writing,  §  17. 

WRITINGS.     See  Written  Instruments. 
Includes  what,  §  17. 

WRITS. 

Court  commissioner,  power  to  hear 
motions  for,  §  259. 

Defined,  §  17. 

Justices'  clerks  and  deputies  in  town- 
ships in  counties  of  seventh  class  by, 
issuance  and  form  of,  §  103b. 

Justices'  courts  in  townships  of  two  hun- 
dred and  fifty  thousand  and  over,  is- 
suance of  in, §  101. 

Justices'  clerks  in  townships,  power  to 
issue,  §  103a. 

Particular  writ.     See  particular  title. 

Power  of  judges  to  grant  and  discharge, 
at  chambers,  §§  165,  166. 

Scire  facias  abolished,  §  802. 

Seal,  necessity  of,  §  153. 

Service  of,  must  be  on  party,  §  1015. 

Superior  court  may  issue  what  writs, 
§76. 

Superior  judge,  power  of,  to  issue,  §  76. 

Supreme  court,  power  of,  to  issue,  §  51. 

Telegraph,   service   by,  §  1017. 

WRITS    OF    ASSISTANCE.     See    Assist- 
ance. 
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WHITS    OF    POSSESSION.     See    Assist 


ance. 

Condemnation  proceedings,  putting  plain- 
tiff in   possession,  §  1254. 

In  suit  to  determine  adverse  claim,  §  380. 

WRITS  OF  PSOHIBITION.     See  Prohibi- 
tion. 

WHITS  OF  REVIEW.     See  Eeview. 

WRITS  OF  SCIRE  FACIAS. 

Abolished,  §  S02. 

WRITTEN  INSTRUMENTS. 

Acknowledgment  of,  §  1948. 
Acknowledgment  proves  writing,  §§  1948, 

1951. 
Adverse  possession  under  written  instru- 
ments, §§  322,  323. 
Alteration,  burden  of  explaining,  §  1982. 
Alteration    of,    how    may    be    explained, 

§  1982. 
Ancient,     presumption     in     regard     to, 

§  1963. 
Ancient  writings,  comparison,  how  made 

in  case  of,  §  1945. 
Annexed  to  pleadings,  denial  of,  manner 

of,  §§  447,  448,  887. 
Are  public  or  private,  §  1887. 
Burnt  records  or  documents,  evidence  of. 

See    Burnt    or    Destroyed    Records    or 

Documents. 
Called   for  and  inspected   may  be  with 

held,  §  1939. 
Certificate  to,  form  of,  and  how  executed 

§  1923. 
Considered  to  contain  whole  agreement 

§  1856. 
Construction   of,   considered   as   contain 

ing  whole  agreement,  §  1856. 
Construction,    custom,    admissibility    of. 

§  1870. 
Construction  of  contracts.     See  Construe 

tion. 
Construction  of,  court  confined  to  terms 

or   substance,  §  1858. 
Construction  of,  duty  of  judge,  §  1858. 
Construction  of,  effect  to  be  given  to  all 

parts,  §  1858. 
Construction  of,  lex  loci  controls,  §  337. 
Construction,    writing   controls    printing, 

§  1862. 
Construe,  court  must,  §  2102. 
Construed  according  to  general  accepta- 
tion of  terms,  §  1865. 
Construed    in    favor    of    natural    right, 

§  1866. 
Contents  of,  evidence  as  to,  §  1870. 
Contents,  oral  evidence  of,  is  secondary, 

§  1830. 
Contents  proved  how,  §  1855. 
Contents,    secondary   evidence    of,   when 

only  admissible,  §  1855. 
Contracts,   what   to   be   in   writing.     See 

Statute  of  Frauds. 
Copy    of    instrument    is    secondary    evi- 
dence, §  1830. 


WRITTEN  INSTRUMENTS.    (Continued.) 
Custody  of  adverse  party,  in,  notice  to 
produce, §  1938. 

Date,  presumption  as  to,  §  1963. 

Decedent,      entries      by,      admissibility, 
§  1946. 

Decedent,  writings  of,  when  admissible, 
§  1946. 

Destroyed,  proving  contents,  §  1855. 

Entries  copied  from  one  book  to  another, 
when  deemed   originals,  §  1947. 

Evidence    of,    execution    not    necessary 
when,  §  1942. 

Evidence   of,   writing  itself  is  best   evi- 
dence, §  1829. 

Evidence,   parol,   affecting,  §  1856. 

Evidence,   written   instruments   as.      See 
Evidence,  VII. 

Executed  how,  §  1933. 

Execution,    acting    on,    as    genuine    dis- 
penses  with   proof   of,  §  1942. 

Execution,  admission  of,  §  1942. 

Execution,  how  proved,  §§  1940-1945. 

Execution  of,  defined,  §  1933. 

Exhibiting  original  and  delivering  copy 
to  adverse  party.  §  886. 

Experts  to  decipher  characters,  §  1863. 

Experts  to  declare  meaning  of  language 
not  understood,  §  1863. 

Foreign  language,  experts  may  testify  as 
to  meaning,  §  1863. 

General    acceptation,    terms    to    be    con- 
strued by,  §  1861. 

Handwriting,   how  proved,  §§  1943,   1944. 

How    proved,    in    general,  §§  1940,    1941, 
1942. 

Inspected,  writing  shown  to  witness  may 
be,  §  2054. 

Inspection  of,  demand  for,  §  440. 

Inspection   of.     See  Inspection   of  Writ- 
ings. 

Kinds  of,  public  and  private,  §  1887. 

Lex  loci,   controls  interpretation,  §  1857. 

Limitation   of  actions   on,  §  337. 

Lost,  how  supplied,  §  1045. 

Lost     or     destroyed,     proving    contents, 
§§  185.5,  1937. 

Notice  to  produce.     See  Evidence,  VII. 

Notice  to  produce,  when  not  necessary, 
§  1938. 

Offer   in,   to   pay,    equivalent   to   tender, 
§  2074. 

Official    documents,   manner   of   proving, 
§  1918. 

Original  must  be  produced,  §  1937. 

Other   witnesses   than    subscribing,    may 
testify  to,  §  1941. 

Over  thirty  years,  evidence  of  handwrit- 
ing by  comparison,  §  1945. 

Over    thirty    years,    presumed    genuine, 
§  1963. 

Parol   evidence   of   contents,  §  1870. 

Parol    evidence    to    explain    ambiguities, 
§  1856. 

Part    in    evidence,    all    may    be    proved, 
§  1854. 

Pleading,   genuineness   of,  how  admitted 
or  controverted,  §§  447-449,  887. 
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WRITTEN  INSTRUIVIENTS.    (Continued.) 
Pleading,   in  justice's   court,  and  admis- 
sion  of  genuineness,  §§  886,   SS7. 

Possession  of,  by  adverse  party,  notice 
to   produce,  §§  1855,   1938. 

Possession   of   officer,   writing   in,  §  1855. 

Possession  of  writing  by  adverse  party, 
§  1855. 

Presumption  that  it  is  truly  dated, 
§  1963. 

Printed,  partly,  writing  controls,  §  1862. 

Private,   acknowledgment   of,  §  1948. 

Private,  are  what,  §  1889. 

Private,  certificate  of  acknowledgment 
prima  facie  evidence  of  execution, 
§  1945. 

Private,  deemed  whole  agreement,  §  1856. 

Private,  parol  evidence  to  affect,  §  1856. 

Private,  public  records  of,  are  public 
writings,  §  1888. 

Private,  public  records  of,  how  proved, 
§§  1894,  1919. 

Private,   sealed   and   unsealed,  §  1929. 

Private,  written  instruments  are  public 
and  private,  §  1887. 

Proof  of,  §§  1940,  1941,  1942. 

Public,   are  what,  §  1888. 

Public,  books,  etc.,  entries  in,  §  1920. 

Public,  certificate  to  be  under  seal, 
§  1923. 

Public,  certificate,  what  must  state, 
§  1923. 

Public,  certified  copies  of,  must  be  sup- 
plied, §  1893. 

Public,  certified  copy  admissible,  §§  1901, 
1918-1924. 

Public,  citizen's  right  to  inspect  and 
take  copy,  §  1892. 

Public,  classes  of  judicial  records,  §  1894. 

Public,  classes  of,  laws,  §  1894. 

Public,  classes  of,  official  documents, 
§  1894. 

Public,  classes  of,  public  records  of  pri- 
vate writings,  §  1894. 

Public,  contents,  how  proved,  §  1855. 

Public,  contents,  secondary  evidence  of, 
§  1855. 

Public,  custodian  of,  bound  to  give  cer- 
tified copies,  §  1893. 

Public,  defined,  §  1888. 

Public,  entries  in  official  books  prima 
facie  evidence, §  1920. 

Public,  entries  in  official  books  prima 
facie   evidence, §§  1920,   1926. 

Public,   foreign,   how  proved,  §  1918. 

Public,  inspection  of,  by  citizens,  §  1892. 

Public,  judicial  records,  how  proved, 
§§  1905,  1906,  1907. 

Public,  justice's  judgment  of  sister  state, 
how  proved,  §§  1921,   1922. 

Public,  kinds  of,  §  1S94. 

Public,  laws,  statutes,  etc.,  §§  1895-1903. 
See  Laws. 

Public,  officer  to  give  copy  of,  §  1893. 

Public,  official  documents,  proof  of, 
§§  1915,  1918,   1924. 


WKITTEN  INSTRUMENTS.    (Continued.) 

Public,  of  territories,  effect  of,  and  how 
proved, §  1924. 

Public,    territories,    prooi    of,    code   pro- 
visions   applying,  §  1924. 

Public,  of  United  States,  effect  of,  and 
how  proved,  §§  1918,   1924. 

Public,    of    United    States    or    territory, 
how  proved,  §§  1918,  1924. 

Public,  of  United  States,  proof  of,  code 
jirovisions  applying,  §  1924. 

Public    record    of   private    writing,   how 
proved,  §  1919. 

Public,    written    instruments    are    public 
and   private,  §  1887. 

Recitals  in,  conclusiveness,  §  1962. 

Sealed    and   unsealed,    no    difference   be- 
tween, §  1932. 

Sealed    may   be    abolished   by   unsealed, 
§  1932. 

Seal.     See  Seal. 

Secondary  evidence,  copy  of  instrument 
is,  §  1830. 

Secondary    evidence    of    contents,    when 
admissible,  §§  1855,    1937,    1938. 

Surrounding     circumstances     admissible, 
§§  1856,   1860. 

"Witness  cannot  be  examined  as  to  writ- 
ing until  shown  him,  §  2054. 

Witness,    writing    shown    to,    may    be 
inspected, §  2054. 

Written  words  control  printed,  §  1862. 

WRONGFUL  DEATH.     See  Death. 
Damages    for,  §  377. 
Guardian    may   sue    for   death    of   ward, 

§376. 
Heirs  may  sue  for,  §  377. 
Limitation   of   action   for,  §  339. 
Parent    may    sue    for    death    of    minor 

§376. 
Representatives,     when     may     sue     for 

§377. 
Who  may  be  sued  for,  §§  376,  377. 
Who  may  sue  for,  §  377. 

WRONGS.     See  Torts;   Wrongful  Death. 
Definition   of  injury   to   person,  §  29. 
Definition  of  injury  to  property,  §  23 
Joinder   of   actions   for,  §  427. 
Kinds  of,  §  27. 


YOUNG   MEN'S   CHRISTIAN  ASSOCIA- 
TION. 

Admission    to   practice    law   on    diploma 
from  Law  College  of,  §  280b. 

YUBA  COUNTY. 

One  superior  judge  for  Yuba  and  Suttei, 

counties,  §  65. 
Eesidence  of  superior  judge,  §  158. 
Separate    judges    for    Sutter    and    Yub'^ 

counties.     See  Appendix,  tit.  "Courts." 
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ABANDONMENT. 

Of  land,  presumption  as  to,  1975. 
Of  wife,  presumptions  as  to,  1978. 

ABATEMENT. 

Of  action  by   death,  marriage,   or  other 

disability,  251-255. 
Of    action    by    transfer    of    interest    of 

party,  effect  on  pending  action,  253. 
Of  action  for  usurpation  of  office,  957. 
Plea  in,  when  good,  349. 
Evidence   on  plea  in,  2040. 

ABBREVIATIONS. 

What  are  and  right  to  use,  100, 

ABOLITION. 

Of  office,  8. 

ABSENCE. 

From  state  as  affecting  limitations,  202, 

203. 
Presumption  of  death  from,  2001. 

ABSENTEES. 

Interest    of    in   estate   of  decedent   and 
agents  for,  1785-1787. 

ACCOMPLICE. 

Testimony  of,  2091,  2092. 

ACCOUNT-BOOKS.        See     Books;      Evi- 
dence. 

ACCOUNTS. 

How  pleaded,  bill  of  particulars,  394. 
Limitation   of   actions   in   case   of,    197- 

199. 
Of   executors   and  administrators,   1717- 

1746. 
Of   guardian,   1824,   1842-1847. 
Of  receiver,  settlement  of,  599. 
Of  surviving  partner,  1704. 
Of  trustees,   jurisdiction   of  court   after 

final   distribution,   1790-1793. 
Eeference  for  examination  of,  693,  694. 

ACCOUNTS  STATED. 

Limitation  of  action  involving,  183,  197- 
199. 

ACKNOWLEDGMENT. 

Conclusiveness  of  certificate,  1884,  1966. 

Court  commissioner  may  take,  121. 

Or  new  promise,  statute  of  limitations, 

207-210. 
Power  of  inferior  courts  to  take,  99. 
Proof    of     unacknowledged    instrument, 

1863. 

ACTIONS.     See  action  in  question. 
Abatement  of.     See  Abatement. 
Are  commenced  by  filing  complaint,  292. 

(2 


ACTIONS.     (Continued.) 

Commenced  when  complaint  is  filed,  201, 

Compromise,  proceedings  for,  1151,  1152. 

Defined  and  distinguished  from  other 
terms,   18. 

Form  of,  only  one,  153. 

Forms  of  abolished,  323. 

Joinder  of  causes.     See  Joinder. 

Misjoinder  of  causes  as  ground  for  de- 
murrer,  350. 

Party  in  interest,  who  is  real,  212-214. 

Transfer  of  interest  by  party,  effect  of, 
252. 

ADJOURNMENT.     See    Continuances. 
Of  court  by  clerk  or  sheriff,  86. 
Of  court  presumed  in  favor  of  judgment, 
49. 

ADMINISTRATORS.     See  Executors  and 
Administrators. 

ADMIRALTY  COURTS. 

Actions  against  vessels  and  boats,  963- 
972. 

ADMISSIONS.     See  Evidence. 
Of  service  of  process,  316. 
Of  accused,  admissibility  of,  1886. 
Of  matters  not  denied  in  pleadings,  402- 
463. 

ADULTERY. 

Confession  of,  corroboration  in  divorce, 
2148. 

ADVANCEMENTS. 

To  heirs,  1785. 

ADVERSE  POSSESSION. 

Against  state  or  municipality,   160,   161, 

164. 
Bv  fencing  and  holding  adjoining  land, 

"2140. 
Claim  of  title,  necessity  of,  168. 
Claim  of  title,  occupancy  under,  174,  175. 
Color  of  title,  entry  and  possession  un- 
der, 170-177. 
Color   of  title,  possession   without   claim 

of  written  title,  175-177. 
Constructive  possession  of  land,  173,  174. 
Continuous  and  uninterrupted,  possession 

must  be,  169. 
Disabilities,  infancy,  179. 
Exemption    from    operation    of    statute, 

163. 
Extent  of  land  acquired  by  prescription, 

174-177. 
Extent  of  possession  in  absence  of  color 

of  title,  176. 
Fuel  sup]ily,  use  of  land  for,  173. 
Hostility  of  possession,  necessity  of,  167. 
399) 
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ADVERSE    POSSESSION.      (Continued.) 

In  case  of  administrators,  1564,  1701. 

Inclosures  and  fences,  173,  176. 

Judgment,  possession  founded  upon,  171. 

Kinds  of  adverse  possession,  166. 

Of  homestead,  against  heirs,  1595. 

Of  land  sold  at  executor's  sale,  1682- 
1684. 

Open  and  notorious  possession,  necessity 
of,  167. 

Part  of  tract,  occupancy  of,  173,  174. 

Pasturage,  use  of  land  for,  173. 

Permissive  occupancy,  164. 

Persons  against  whom  statute  does  not 
run,  163. 

Plea  of,  sufficiency,  174. 

Presumption  as  to  continuance,  169. 

Public  property,  160,  161,  164. 

Eemaindermen,  accrual  of  action  against, 
155. 

Eequisites  and  essentials  of,  161-177. 

Eesidence  on  property  not  necessary, 
173. 

State,  persons  claiming  from,  161. 

Tacking  of  possessions,  164. 

Taxes,  payment  of,  164-178. 

Tenant  in  common,  possession  by  one, 
162. 

Tenant's  possession  deemed  that  of  land- 
lord, 178. 

Tide-lands,  161. 

Timber,  cutting  of  as  showing  posses- 
sion, 173. 

Title  acquired  by,  nature  of,  163. 

Trustee's  possession,  whether  adverse, 
163. 

Uses  to  which  land  is  put,  173. 

When  possession  is  not  adverse,  163. 

Written  instrument,  entry  and  posses- 
sion under,  170-177. 

AFFIDAVIT. 

Admissibility   in  evidence,  2021. 

Allegations   of  as  evidence,   1885. 

Amendment  of,  2024. 

Cross-examination  of  affiant,  2024. 

Deposition  regarded  as,  when,  2024. 

Determination  of  motions  on,  2023. 

Evidence,  affidavit  as,  2023-2025. 

For  arrest  in  civil  action,  467. 

For  arrest  in  justice's  court,  995. 

For  continuance,  644. 

For  publication  of  summons,  307. 

Form  and  sufficiency  of  oath,  2153. 

Functus  officio,  when,  2024. 

In  foreign  language,  2023. 

In  proceedings  to  punish  contempt,  1391, 
1392. 

In  replevin,  483. 

In  supplementary  proceedings,  856,  857. 

Official  character  of  officer  need  not  be 
stated,  2025. 

Of  bias  or  prejudice  of  judge,  95. 

Of  merits  on  application  for  change  of 
venue,  280-281. 

Of  merits  on  vacation  of  default  judg- 
ment, 433. 


AFFIDAVIT.     (Continued.) 

Of  publication,  sufficiency  of,  2024. 
Of  service  of  process,  302,  315-317. 
On  issuance  of  attachment,  541-543. 
Partner  may  make  for  firm,  2023. 
Signatures  to,  necessity  of,  2023. 
Sufficiency  cf,  2023. 
To  claim  against  decedent,  1613-1615. 
To  inventory  and  appraisement,  1558. 
What  may  be  proved  by,  2223. 
Who  may  administer  oath,  2151-2153. 
Who  may  take,   2025. 

AFTEIU-DISCOVEIIED   PEOPERTY. 

In  case  of  estate  of  decedent,  1779,  1789. 

AGENCY.     See   Principal  and  Agent. 

AGREED  STATEMENT  OF  FACTS. 

Submission    of   controversy    upon,    1285- 
1287. 

ALIAS   SUMMONS. 

Form  of  and  time  for  issuance,  297. 

ALIBI. 

Proof    of    and    instructions    concerning, 
2094. 

ALIENS. 

Disqualification  as  jurors,  105. 
Eight  to  practice  law,  130. 

ALIMONY. 

Enforcement  of  judgment  for,  801. 

ALMANAC. 

Judicial  notice  of  facts  in,  1878. 

ALTERATION   OF  INSTRUMENTS. 

Presumptions  and  burden  of  proof,  2015. 
Validity  of  altered  instrument,  2016. 

AMBIGUITY. 

In  pleading  as  ground  for  demurrer,  352. 

AMENDMENTS. 

Appealability  of  orders  regarding,  1125. 

Matters  that  may  be  amended,  418. 

Of  bill  of  exceptions,  711. 

Of  complaint,  proceedings  upon,  333,  356. 

Of  conclusions  of  law,  687. 

Of  findings,  685. 

Of  judgment,   power  of   court   to   make, 

428,   688. 
Of  pleading.     See  Pleading. 
Of  proceedings  in  attachment,   579-581. 
Of  return  of  service  of  summons,  302. 
Of  statement   on   motion   for   new  trial, 

741,   742. 
Of   summons,  power   of   court  to   direct, 

296. 
Of  writ  of  execution,  799. 
To  codes,  retrospective  operation,  4. 

AMOUNT  IN  CONTROVERSY. 

As  affecting  appellate  jurisdiction,  36. 
As  determining  jurisdiction  of  justice  of 

peace,  73. 
As  determining  jurisdiction   of  superior 

court,   51. 

ANSWER.     See  Pleading. 
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APPEALS. 

1.  Miscellaneous  matters. 

2.  In  particular  actions  or  proceedings. 

3.  From  particular  orders  or  judgments. 

4.  Orders  and  judgments  appealable. 

5.  Parties  to  and  persons  entitled  to  ap- 

peal. 

6.  Time  for  appeal. 

7.  Notice. 

8.  Undertaking  or  deposit. 

9.  Record. 

10.  Dismissal. 

11.  Review. 

12.  ReversaL 

13.  Remittitur. 

14.  Rehearing. 

See  Exceptions,  Bill  of. 

1.     Miscellaneous  matters. 

Alternative  methods,  1048-1051. 

Bill  of  exceptions.     See  Exceptions,  Bill 
of. 

Briefs   and   arguments,   requirements    as 
to,  1022,  1089. 

■Control  of  supreme  court  over  clerk  of 
trial  court,  79. 

Damages  when  taken  for  delay,  1114. 

Death     of    party,     disposition     of    case, 
1115. 

Effect  of  taking  to  wrong  court,  37. 

Effect  of  by  one  defendant,  611. 

Exceptions,  bill  of.     See  Exceptions. 

Final   judgment    or    order    defined,    604- 
"606. 

Frivolous,  damages,  for,  1114. 

Harmless  errors,  what  are,  454-476. 

Hearing    in    bank,    absence    of    justice, 
1022. 

Joint  appeals,  how  taken,  1026. 

From      final      order     of      condemnation, 
1449. 

From  order  appointing  guardian  for  in- 
competent, 1832. 

From  order  appointing  guardian,  1820. 

From  order     changing     or     refusing     to 
change  venue,  286. 

From  order  dismissing  action,  632. 

From  order  dissolving  or  refusing  to  dis- 
solve  attachment,   580. 

From   order    granting   family   allowance, 
1586,   15S7. 

Prom    order   granting    or   denying   relief 
from  judgment,  445. 

From  order  involving  accounts  of  execu- 
tor,   1745. 

From    order    refusing    or    granting    new 
trial,    751. 

From  order  respecting  new  trial,   731. 

From  order  setting  apart  probate  home- 
stead, 1580. 

.Judgment,  directing  proper  by  appellate 
court,   40. 

Judgment  roll,  making  and  contents  of, 
776,  794. 

2  Fair. — 151 


APPEALS.       1.     Miscellaneous     matters. 

((Jontinued.) 
Jurisdiction  of  appellate  court,  1022. 
Jurisdiction   of  supreme  court,  35-41. 
Justice's  to  superior  court,  appeals  from, 

977-980. 
Law  of  case,  607,  1115. 
Manner  of  taking,  1034-1045. 
Modification     of    judgment,     restitution, 

39,    1112,    1113,    1115. 
Moot  questions,  decisions  as  to,  39. 
New  trial  in  court  below,  40. 
Non-prejudicial  errors,  what  are,  454-462, 
Recitals  in  judgTucnt,  conclusiveness  of, 

1022. 
Right   to,  loss  of,   1021. 
Eight  to,  exclusiveness  of,  1021. 
Rules  of  appellate  courts,  1022. 
Specification  of  error,  705. 
Stay       of       proceedings,       undertaking, 

1052-1073. 
Superior     court,     appellate    jurisdiction, 

56. 
Waiver  of  errors  and  objections,  461. 
When    lies,    1021.' 

2.     In  particular  actions  or  proceedings. 

In  action  to  quiet  title,  909. 

In  arbitration  proceedings,  1470,  1471. 

In  case  estate  of  fifteen  hundred  dollars 

set  apart  to  widow,  1592. 
In  cases  of  contempt,  1398. 
In    case    of    counsel    fees    in    estate    of 

decedent,  1730,  1732. 
In  case  of  dismissal  or  nonsuit,  638. 
In  case  of  election  contests,  1279-1281. 
In  case  of  foreclosure  of  mortgage,  877, 
In  case  of  mechanics'  liens,  1376-1377. 
In  condemnation  proceeding,  1451,  1452. 
In     contest     of     will     before     probate, 

1486,  1489. 
In  disbarment  proceedings,  149,  150. 
In   forcible   entry  or  unlawful   detainer, 

1319-1321. 
In  heirship  proceedings,   1766. 
In  mandamus   proceedings,   1260. 
In   partition  proceedings,  931. 
In  probate  proceedings,   1798-1800. 
In  prohibition  proceedings,  1260. 
In  quo  warranto   proceedings,  960. 
In  replevin  eases,  772,  773. 
In  replevin,  stay  of  execution.  1056. 

3.     From  particular  orders  or  judgments. 
From  decree  of  final  distribution,   1775. 
From   default  judgment,  636. 
From     determination     of     challenge     to 
juror,   650. 

4.     Orders  and  judgments  appealable. 

Appeah^bility  of  order  and  judgments, 
how  determined,  1119. 

Divorce  orders  and  decrees,  1128. 

Final  judgment,  what  is,  1119. 

In  cases  commenced  in  justice's  court, 
1121. 

In  case  of  appeals  from  justice's  to  su- 
perior court,   1136. 
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APPEALS.     4.  Orders  and  judgmente  ap- 
pealable.    (Continued.) 

Interlocutory     orders     and     judgments, 
1031,  1128. 

Judgment  awarding  writ  of  prohibition, 
1259. 

Judgment  in  special  proceeding,  1219. 

Orders  and  decrees  in  partition,  1128. 

Orders  and  judgments  of  justice's  court, 
1146. 

Order  appointing  guardian,  1130. 

Order   appointing   special   administrator, 
1543. 

Order   concerning  new   trial,   1121-1125. 

Order  dismissing  proceedings,   1120. 

Order    dismissing   action,    is   final   judg- 
ment, 1120. 

Order  for  attorney  fees  in  estate  of  de- 
cedent, 1725. 

Order    granting    or   refusing   new    trial, 
1121-1126. 

Order     in      condemnation     proceedings, 
1129. 

Order  in  probate,  1130-1133. 

Order  modifying  judgment,  1127. 

Order  overruling  exceptions  to  referee's 
report,  1126. 

Order  refusing  to  vacate  order,  1125. 

Order  refusing  to  settle  statement,  1126. 

Order  regarding  amendments,  1125. 

Order  regarding  attachment,  1127. 

Order  regarding  bill  of  exceptions  or 
statement,   1127. 

Order  regarding  change  of  venue,  1127. 

Order  regarding  defaults,  1120. 

Order  regarding  deposits  in  court,  1129. 

Order  regarding  injunction,  1126. 

Order  regarding  judicial  sales,  1129. 

Order  regarding  mandamus,  1127. 

Order  regarding  pleadings,  1124,  1125. 

Order  regarding  receivers,  1126. 

Order  regarding  trustee  of  will,  1131. 

Order  regarding  writs,  1129. 

Order  requiring  further  security  of  ex- 
ecutor, 1539. 

Order  respecting  removal  of  cause,  1127. 

Orders  to  strike  out,  1125,  1127. 

Order  vacating  or  modifying  judgments, 
1129. 

Part  of  judgment  or  order,  1035. 

Parts  of  two  judgments,  1121. 

Special  orders  after  final  judgment, 
1129. 

Void  orders  and  judgments,  1121. 

5.     Parties  to  and  persons  entitled  to  ap- 
peal. 

Appellant  must  be  party  of  record,  1024. 

Parties  to  appeal,  who  are  adverse,  1037. 

Parties  to  appeal,  who  are  necessary, 
1035. 

Aggrieved  party,  who  is,  1024-1027. 

Ag!?rieved  parties  on  order  refusing  pro- 
bate, 1475. 

Claimants  to  estates  of  decedents,  1025. 

Claimants  in  suit  to  part  title,  1025. 

Executors  and  administrators,  1026. 


APPEALS.     5.  Parties  to  and  persons  en- 
titled to  appeal.     (Continued.) 
Interveners,  1024. 
Lien  claimant  in  foreclosure,  1025. 
Person   interested   in  receivership,   1025. 
Purchaser  at  judicial  sales,   1025. 
Stranger  to  record,  1024. 
Sureties,  1024. 
Trustees,  1025. 

6.    Time  for  appeal. 

In  general,  1028-1033. 

As  affecting  review  of  questions,  1104. 

Effect  of  expiration  of,  1032. 

Effect    of    taking    appeal    prematurely, 

1033. 
Extension    of,   1032. 
In   case   of  appeal   from   iustice's   court, 

1138. 
In  probate  case,  1800. 
Order    approving    account    of    receiver, 

1031. 
Order   made   after  final  judgment,   1031. 
Order  respecting  new  trial,  1030. 
Probate  orders  and  decrees,  1031. 
Eendition  and  entry  of  judgment,  1033. 
Sixty-day  rule^,  1030. 
Under  alternative  method,  1049. 
When  begins  to  run,  1031. 

7.     Notice, 

Admission  of  service,  1041. 

County  where  filed,  1036. 

Dismissal  for  failure  to  serve,  1041. 

Duplicate,  1041. 

Effect  of  failure  to  serve,  1041. 

Entry  of  judgment,  1087. 

Filing,  time  and  place  of,  1036. 

Filing,  waiver  of,  1036. 

In   case   of   appeal  from  justice's   court, 

1136,  1137. 
In  case  of  consolidated  actions,  1040. 
Necessity  and  sufficiency,  1035-1037. 
Of  joint  appeals,  1036. 
Service  in  case  of  appeal  from  justice's 

court,  1137. 
Service  in  foreclosure  proceedings,  1040. 
Service  in  insolvency  proceedings,  1040. 
Service  in  mechanic's  lien  case,  1040. 
Service  in  probate  proceedings,  1040. 
Service    in    supplementary    proceedings, 

1040. 
Service  on  adverse  party,  1036-1038. 
Service  on  attorney,  1039. 
Service  on  defendants,  1038. 
Service   on   defendant   by   co-defendant, 

1038. 
Service  on  intervener,   1039. 
Service    on    representative   of   decedent, 

1040. 
Service  on  substituted  party,  1039. 
Time  for  serving,  1036. 
Under  alternative  method,  1050. 
"Waiver  of,  1041. 
Where  bill  of  exceptions  dispensed  with.. 

1987. 
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APPEALS.      (Continued.) 

8.     Undertaking  or  deposit. 
Attorney  as  surety,  1047. 
Clerical  errors  in,  1047. 
Consideration  for,  1047. 
Death   of   obligee,   1047. 
Dismissal  for  want  of,  1043. 
Effect  of  failure  to  give,  1043. 
Estoppel  to   object  to,   1047. 
Exemption  from  giving,  1042,  1054. 
Extension  of  time  for  filing,   1042. 
Failure  of  sureties  to  justify,  1043. 
For    payment    of    deficiency    judgment, 

1059. 
In   case   of  appeal   from   justice's   court, 

1137. 
In  case  of  money  judgment,   1052-1055. 
Judgment    against    sureties    on    motion, 

1054. 
Liability  of  sureties,  1047. 
Mandamus  to  fix  amount,  1057-1060. 
Necessity  for,  1041. 
Necessity     under     alternative     methods, 

1049,  1050. 
New   one   to   supply   defects   in   former, 

1094,   1095. 
Not  to  commit  waste,  1058-1061. 
On   appeal   from   judgment   for   delivery 

of  documents,  1056. 
On  appeal  from  justice's  court,  61,  1018, 

1141,  1144. 
Of  executor  or  administrator,  1134. 
On  joint  appeals,  1047. 
Single  for  two  appeals,  1045,  1047. 
Stay  bond,  1052-1073. 
Stays  proceedings,  1048-1078. 
Stipulation    by    sureties    allowing   judg- 
ment against  themselves,  1055. 
Sufficiency  and  form  of,  1042,  1045. 
Time  for  executing  and  filing,  1042,  1045. 
To  pay  value  of  use  and  occupation  of 

real  property,  1058-1061. 
To  stay  execution,   1053-1073. 
To    stay   proceedings    on    foreclosure    of 

chattel   mortgage,   1057. 
Waiver  of,  1042. 
Withdrawal  of,  1048. 
Who  may  recover  against  sureties,  1055. 

9.     Record. 

Affidavit  used  at  hearing,  1083. 

Amendment  and  completion  of,  1074. 

Authentication  by  judge,  1088. 

Authentication  where  bill  of  exceptions 
dispensed   with,    1088. 

Authentication  of  papers,  1081,  1084. 

Bill  of  exceptions.  See  Exceptions.  Bill 
of. 

Certification  of  copies  and  undertakings, 
1084,  1085. 

Certification  of  papers  by  clerk  or  at- 
torney, 1084,   1085. 

Certification  under  alternative  method, 
1051. 

Contents  of,  1074. 

Contents  of  transcript,  1074-1082. 


APPEALS.  9.  Record.  (Continued.) 
Copy  of  order  appealed  from,  1081. 
Cost   of  transcript,  undertaking  to  pay, 

1088. 
Costs  in  probate  cases,  1799. 
Dismissal   for   defects   in   or  absence   of 

transcript,  1078-1080. 
Effect  of  insufficiency  of,  1075. 
Including  notice  of  appeal,  1075. 
Judgment  roll,  1075. 

Judgment  roll  to  be  incorporated,  1083. 
Making  new,  1075. 

Notice  of  appeal  to  be  included,  1083. 
One  transcript  for  several  appeals,  1078. 
Opinion  of  judge,  1083. 
Original  papers  to  remain  on  file,  1083. 
Papers  used  on  hearing,  1081. 
Papers  to  be  used  on  appeal  from  order 

granting  new  trial,  1083,  1084. 
Papers  used  on  appeal  from  orders  other 

than  those  granting  new  trials,  1080- 

1082. 
Preparation  of  papers  in  lieu  of  bill  of 

exceptions,  notice  to  clerk,  1087,  1088. 
Preparation     of     transcript,     typing     or 

printing,   1089. 
Eequirements  as  to  transcript,  1087. 
Statement   on  appeal,  1077. 
Statement     unnecessary     from    justice's 

court,  1138,  1139. 
Statement  on  motion  for  new  trial,  1076. 
Stipulation    as    to    correctness    of    tran- 
script, 1085. 
Substitution  for  bill  of  exceptions,  1087, 

1088. 
Time  for  filing  transcript,  1078. 
Time    for    filing    transcript    in    probate 

case,  1799. 
Transcript    of    reporter's    notes    as    evi- 
dence, 126. 
Transcript,  certification  of,  1084,  1085. 
Transcript     under     alternative     method, 

1050. 
Transcription  of  notes  by  reporter,  124. 
Waiver  of  objections  to  transcript,  1078. 
What     constitutes    filing    of    transcript, 

1078. 

10.     Dismissal. 

As  to  some  respondents,  1041. 

At  request  of  appellant,  1043. 

Because  transcript  not  certified,  1085. 

Effect  of  as  affirmance  of  judo-ment 
1096. 

Effect  of  as  bar  to  second  appeal,  1096 
1097. 

Enumeration  of  grounds  for,  1090,  1097.- 

For  defects  in  or  absence  of  transcnpt. 
1078-1080. 

For  disobedience  to  order  of  court,  1095. 

For  failure  to  serve  notice,  1041. 

For  want  of  averment  or  evidence  in 
lower  court,  1093. 

For  want  of  jurisd'O'tion,  1093. 

For  want  of  necessary  papers,  1093. 

For  want  of  or  defect  in  notice  of  ap- 
peal, 1092. 
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APPEALS.     10.  Dismissal.      (Continued.) 
For  want  of  or  defects  in  undertaking, 

1094,  1095. 
For  want  of  prosecution,  1092. 
For  want  of  undertaking,  1043. 
In   case   of   appeal   from   justice's   court, 

1147,  1148. 
Motion  for  and  procedure  thereon,  1090. 
Notice    of   motion    and    service    thereof, 

1090. 
Of  frivolous  appeal,  1091. 
Of  futile  appeal,  1091. 
Of  motion  for,  1026. 
Of  premature  appeal,  1091. 
Of  unauthorized  appeal,  1092. 
Refusal  of  for  equitable  reason,  1096. 
Rehearing,   1095. 

Where  appellant  has  no  attorney,   1095. 
Where    controversy    submitted    without 

action,  1287. 
Where  matter  settled  by  consent,   1095. 
Where  new  trial  granted,  1096. 
When  taken  too  soon,  1033. 
When  taken  too  late,  1032. 
Without  prejudice,  effect  of,  1097. 

11.    Ueview. 

Confined  to  what  questions,  1077. 
Consideration  of  objections  not  taken  at 

trial,  701. 
Matters     reviewable     on     appeal     from 

judgment,  1097-1108. 
Affirmance   of   judgments,   when   proper, 

1112-1114. 
Affirmance  in  case  of  defects  in  appeal, 

1112. 
Awarding  new  trial,  40. 
Determination  of  sufficiency  of  verdict, 

672. 
Modification  of  judgment,  1112. 
Objection  to  verdict  on,  675. 
Of' bill  of  exceptions,  1029. 
Of  consent  order  or  judgment,  1106. 
Of  cross-examination  of  witnesses,  2059, 
Of  evidence,  1048,  1050,  1100,  1104. 
Of  ex  narte  orders,  1023. 
Of  findings,  1102-1104. 
Of    findings    and    verdict    on    conflicting 

evidence,  1100. 
Of  harmless  errors,  1107,  1108. 
Of  instructions,  1102,  2112,  2114. 
Of  interlocutory  decrees,  1107. 
Of     judgment     raising     moot     question, 

1108. 
Of  matters  not  argued,  1105. 
Of    matters    not    affecting    complainant, 

1097. 
Of  matters  not  in  record,  1105. 
Of   matters   within    discretion    of   court, 

1097. 
Of  misconduct  of  district  attorney,  1126. 
Of  order  granting  or  refusing  new  trial, 

112?'-1126. 
Or  orders  in  attachment,  1107. 
Of  orders  in  partition,  1107. 
Of    order    made    after    final    judgment, 

1103. 


APPEALS.     11.  Eevie^.     (Continued.) 

Of  orders  made  out  of  court,  1023. 

Of  order  made  upon  demurrer,  1098. 

Of  order  not  involving  merits  or  affect- 
ing judgments,  1108. 

Of  orders  regarding  cost  bill,  1106. 

Of  orders  regarding  injunctions  and  re- 
ceivers, 1106. 

Of  order  regarding  nonsuit,  1106. 

Of  order  refusing  removal  of  cause, 
110(3. 

Of  order  refusing  to  vacate  order,  1106. 

Of  orders  striking  out  pleadings,  1098. 

Of  probate  orders,  1106,  1107. 

Of  questions  not  raised  in  trial  court, 
1098. 

Of  questions  of  law  and  fact,  1097. 

Of  question  presented  by  demurrer,  1099, 

Of  refusal  to  settle  bill  of  exceptions, 
718. 

Of  report  of  referee,  699. 

Of  sufficiency  of  complaint,  1099. 

Of  sufficiency  of  evidence  to  support 
finding  or  verdict,  1024,  1028. 

Of  unauthenticated  records,  1105. 

Of  verdict,  1102-1104. 

Presumption  in  favor  of  judgment,  1022. 

Presumption  in  favor  of  proceedings  be- 
low, 1103-1105. 

Restitution,  power  of  court  to  order, 
1113,  1115. 

Time  of  appeal  as  affecting,  1104. 

W^hat  considered  on  appeal  from  dis- 
missal of  action,  1120. 

Where  evidence   conflicting,   1100. 

Where  evidence  is  wanting,  1102. 

12.    Reversal. 

At  instance  of  appellant,   1100. 

Effect   of,  39,  1110. 

Effect  on  running  of  statute  of  limita- 
tions, 205. 

Effect  on  rights  of  execution  purchaser, 
846. 

For  abuse  of  discretion,  1110. 

For  defects  in  or  absence  of  finding, 
1110. 

For    erroneous    instructions,   2112. 

For  want  of  jurisdiction,  1110. 

In  case  of  appeal  from  justice's  court, 
1146, 

In   part,   1110, 

Not  ordered  for  harmless  errors,  454- 
462. 

Of  new  trial  orders,  effect  of,  1112. 

Restitution,  power  to  order,  1113. 

When  fruitless,   1110. 

W^hen  proper  and  grounds  for,  1109- 
1111. 

When  will  be  denied,  1112-1114. 

13,     Remittitur. 

In  general,  41. 

After  modification  of  judgment,  1117. 
Jurisdiction    of   courts   after,   1116. 
Recalling  of,  1116, 
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APPEALS.      (Continued.) 

14.     Rehearing. 
After  dismissal  of  appeal,  1096. 
In   case   of  appeal   from  justice's   court, 

1148. 
When  to  be  granted,  1115. 
When  will  be  denied,  1106. 

APPEARANCE. 

Authority    of    attorney    to    appear    for 

party,   141. 
By  attorney  without  authority,  147. 
Of  infant  by  his  guardian,  227-230, 
Presumption  as  to,  19S0. 
Time  for  in  justice's  court,  983. 
Voluntary  as  conferring  jurisdiction   on 

court,   321. 
Waiver    of    summons   by   appearance    of 

attorney,  293. 
What   constitutes,   630. 

ARBITRATION. 

Action  upon  award,  1465. 
Appeal  and  review,  1470,   1471. 
Award,  entry  and  effect  of,  1468. 
Award,     modification    or   correction     of, 

1471. 
Award,  vacation  of,  1468-1470. 
Award,  validity  of,  1469-1471. 
Choice  of  third  arbiter,  1467. 
Compliance      with      statute      necessary, 

1464. 
Decision  and  judgment,  1466,  1468. 
Demand  for,  suflSciency  of,  1464. 
Effect  of  submission,  1466. 
Effort   to   arbitrate    not    admissible     as 

evidence,  2148. 
Enforcement  of  agreement  to  buy,  1464. 
Entry  of  submission  by  clerk,  1466. 
Implied     promise     to     perform     award, 

1464. 
Jurisdiction  of  court,  1466. 
Matters  determinable,  by  arbiters,  1468. 
Misconduct  of  arbiters,  1468,  1469. 
Notice  of  meeting  of  arbiters,  1467. 
Presumption  as  to  intention,   1980. 
Questions     that     may    be    submitted    to, 

1464. 
Revocation  of  submission,  1466. 
Setting  aside  award,   1468-1470. 
Stay  of  proceedings  on  judgment,  1468. 
Submission  of  question  in  writing,  1465- 

1467. 
Validity  of  agreement  and  award,  1464. 
Waiver  of  error  or  misconduct,  1468. 
Waiver   of   requirements  of  agreements, 

1464. 

ARCHITECT. 

Certificate  of,  1342. 

ARGUMENT. 
Of  counsel,  653. 

ARREST. 

Affidavits  for,  467,  468. 

Bail,  sureties  and  release,  470-474. 


ARREST.      (Continued.) 

Damages  for  wrongful,  469. 

Exemption  from,  464. 

Grounds    for    arrest    of    defendant,    465, 

466. 
Motion  to  vacate,  474. 
Of  defendant  in  justice's  case,  994. 
Of  female  in  civil  action,  994. 
Order    for,    before    action    commenced, 

469. 
Second  arrest  not  permitted,  474. 
Security  by  plaintiff,  action  to  enforce, 

469. 
When  proper  in  civil  cases,  464-474. 

ASSIGNMENT. 

Action    by    assignee    in    his    own    name, 

219. 
By  heirs,  effect  of,  1781-1783. 
ciioses  in  action,  validity  and  effect  of 

transfer,  216-220. 
Consideration  for,  218. 
Effect    on    right    of    set-off    or    counter- 
claim,  378. 
Form  and  suflSciency  of,  218. 
Mechanic's  lien,  1342. 
Notice  of,  necessity  and  sufficiency,  218. 

219. 
Not  to  prejudice  defense  or  set-off,  216- 

220. 
Of  claim  to  mechanic's  lien,  1352. 
Of    interest    in    action,    whether    causes 

abatement,  252. 
Of  lien,  20. 

Of  unearned  salary  of  public  officer,  850. 
Presumption  that  in  writing,  2007. 
Eight    of    assignee    to    bring    action    in 

own  name,  213. 

ASSISTANCE,  WRIT  OF. 

Procedure  to  obtain,  1061. 

Stay  of  proceedings  on  appeal,  1073. 

ASSOCIATIONS. 

Judgment  in  action  against  business  as- 
sociates,  265. 

Suit  against  associates  in  business,  par- 
ties, 264. 

ATTACHMENT.     See    Garnishment. 

Affidavit  on  issuance  of  writ,  541-543. 

Amendment  of  j^roceedings,  579. 

Amendment  of  affidavit  and  undertak- 
ing, 581. 

Appealability  of  order  respecting,  1127. 

Appeal,  effect  of,  575. 

Appeal,  review  of  orders,  1107. 

Appeal  from  order  dissolving  or  refus- 
ing to  dissolve,  580. 

Assigned  choses  not  subject  to,  550. 

Banks,  in  case  of,  535. 

Bank  deposits,  561. 

Bankruptcy   as  discharging,   538. 

Bills  and  notes,  garnishment  of,  562. 

Claim  of  third  person  to  property,  de- 
termination of,  566-570. 

Complaint,  sufficiency  of,  531. 

Contingent  contracts  and  interest,  550. 
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ATTACHMENT.      (Continued.) 

Contingent  claims  and  equitable  rights, 
561. 

Contract,  action  upon,  531. 

Contract,  action  for  damages  in  case  of 
breach  of,  532, 

Contracts  for  direct  payment  of  money, 
532. 

Contract  payable  in  this  state,  532. 

Conveyance  of  property  before  comple- 
tion of  levy,  555. 

Counties,  writ  to  different,  547. 

Costs,  fees,  and  expenses  of  oflScer,  557. 

Custody  of  law,  property  in,  551. 

Custody  of  law,  garnishment  of  prop- 
erty  in,   562. 

Damages  for  wrongful,  539. 

Damages,  measure  of  in  action  on  un- 
dertaking, 574. 

Debts  and  credits,  levy  upon,  556,  557. 

Debts  not  due,  not  subject  to,  550. 

Discharge  or  release  of,  537,  538. 

Discharge  of  writ,  when  should  be  or- 
dered, 543. 

Discharge  of,  after  judgment,  575. 

Discharge  or  release  of,  proceedings 
upon,   575-583. 

Equitable  rights  and  contingent  claims, 
561. 

Estoppel  to  claim  ownership,  567. 

Examination  of  garnishee  or  defendant, 
564,  565. 

Execution  sale,  levy  on  property  after, 
550. 

Exemptions  from,  550,  551. 

Fees  of  officer,  557. 

Franchises   not  subject  to,  550. 

Garnishment  of  debts  and  credits,  556, 
560. 

Homestead  not  subject  to,  550. 

Indemnity  to  sheriff,  567. 

Intervention  by  subsequent  attaching 
creditors,  535. 

Issuance   of  writ,   541. 

Judgment,  satisfaction  of,  570. 

Judgments  not  subject  to,  550. 

Judgment  in,  merger  of  lien,  538. 

Justification  of  officer  under  writ,  568. 

Levy  of,  how  accomplished,  553,  558. 

License  of  privilege  not  subject  to,  550. 

Lien   of,   533,   534. 

Life  insurance  money  in  bank  not  sub- 
ject to,   550. 

Merger  of  lien  in  judgment,  538. 

Mortgage,  security,  533,  534. 

Mortgaged  property,  levy  upon,  569. 

Nature   of   writ,  530. 

Xon-residents,   affidavit  in   case   of,  543. 

Non-resident   defendants,  534. 

Of  distributee's  share  in  decedent's  es- 
tate,  1769. 

Of  vessel,  968-970. 

Partner,  against  firm,  535. 

Partnership  assets,  garnishment  of,  502. 

Partnership,  priority  as  to  individual 
and  firm  creditors,  537. 


ATTACHMENT.      (Continued.) 
Patent  right  not  subject  to,  550. 
Perishable  property,  sale  of,  566. 
Personal  property,  levy  upon,  555-557. 
Personal   property  not   capable   of   man- 
ual  delivery,   556,  557. 
Pleading,  in  action  for  wrongful,  539. 

Pledge,     garnishment      of      interest      of 

pledgor,   565. 
Pledge,  security  of,  533,  534. 
Priority    as    to    attachment    and    other 

liens,  536,  537. 
Priority   of   claim   for   wages   or   salary, 

1380-1382. 
Priority    of    liens    of   as    between    cred- 
itors, 535. 
Priority  over  judgment  lien,  785. 
Proceedings  in  justice's  court,  996-998. 
Property  and  interests  subject  to,  569. 
Protection  of  officer  by  writ,  554. 
Public  buildings  not  subject  to,  550. 
Eeal     property    and     interests    therein, 

549. 
Eeal    property,    manner    of     levy    upon, 

554,  555. 
Relation  between  lien  of  and  admiralty 

lien,  964. 
Eelation    of   lien    of   to   execution   lien, 

808. 
Eelease    of,    liabilities    of    sureties    and 

sheriff,   547-549. 
Eelease  of,  undertaking  to  obtain,  547- 

549. 
Eelease     or     discharge     of,     proceedings 

upon,  575-583. 
Eeturn   of  writ,  581-583. 

Salaries  of  public  officers  not  subject  to, 

550. 
Seat   in  stock   exchange  not   subject  to, 

550. 
Security    of    mortgage,    lien,    or    pledge, 

533,  534. 
Sheriff's  jury,  570. 
Sheriff,  protection  of  writ,  554. 
Stock  in  corporation,  549. 
Stock  in  corporation,  levy  upon,  556. 
Summons,   effect   of  second,   531. 
Summons,  effect  of  void,  531. 
Sureties    on    undertakings,    liability    of, 

571-575. 

Time   of  issuing,   530. 

Trespass  by  animals,  damages  for,  996. 

Undertaking,   demand,  571. 

Undertaking,  effect  of  recitals  in,  574. 

Undertaking  in  justice's  court,  997. 

Undertaking,  sureties  and  their  liabil- 
ities,  534-539. 

Undertaking,  proceedings  to  enforce, 
571-575. 

Undertaking,  to  prevent  attachment, 
547-549. 

Undertaking,  to  release  attachment, 
547-549. 

Unrecorded  deed,  priority  as  to,  537, 
549. 
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ATTACH3VIENT.     (Continued.) 

Unregistered  corporate  stock,  levy  upon, 

830. 
Vessels,  levy  upon,  535. 
Void  levy,  effect  of,  545. 
Wages  and  salary,  preferred  claims  for, 

1380-1382. 
Waiver   of  lien   by   attaching   property, 

533. 
What  interests  subject  to,  569. 
When  and  in  what  cases  may  issue,  530- 

540. 
Writ  of,  demand  stated  in,  546. 
Writ  of,  execution  of,  551. 
Writ  of,  to  whom  directed  and  what  to 

contain,  546-549. 
Writ  of,  to  different  counties,  547. 
Wrongful    and    liability    therefor,    539, 

553,  554. 
Wrongful,  liability   of  sureties,   545. 

ATTORNEYS. 

1.  In  general. 

2.  Fees  and  compensation. 

1.  In  general. 

Admission  to  practice,  130-133. 

From    other    jurisdictions,    admission    to 

practice,    132. 
Appearance      for     party,    authority     to 

make,  141. 
Argument  and  conduct  at  trial,  653. 
Authority  and  manner  of  exercise,  139- 

142. 
Change     or     substitution     of     attorney, 

143-145. 
Conduct  in  trial  of  cause,  135. 
Confidence   of   client,   duty  to   maintain, 

134. 
Contract  for  services,  135. 
Conviction     of     felony,     revocation     of 

license,    147. 
Disbarment,  proceedings  for,  149,  150. 
Disbarment   or   suspension,  grounds  for, 

power  of   court,   145-149. 
Disqualification   of   judge   who   was   for- 
merly counsel  in  case,  95. 
Duty  toward  court  and  client,  134-139. 
Duty  to  defend  the  oppressed,  135. 
Ethics  of  legal  profession,  134-139. 
License   to    practice   law,    130-133. 
Mistake    of,    vacation    of    judgment    on 

account   of,   435. 
Notice  of  change  or  substitution,  144. 
Power  and  authority  of,  140-143. 
Presumption  as  to  autliority,  1980,  1981. 
Privileged   communications,   134,   135. 
Relationship    to   as    disqualifying  judge, 

95. 
Retainer   by    client,    141-143. 
Service   of  injunction   on,  516. 
Stipulations,   authority  to   make   verbal, 

140. 
Substitution    or    change    of     attorneys, 

143-145. 
Suspension  or  removal  of,  145-149. 


ATTORNEYS.      1.    In    general.      (Contin- 
ued.) 
Termination  of  authority,  142. 
Verification  of  pleading  by,  386. 
Who  entitled  to  practice  law,  130. 
Witnesses,  attorney  as,  1932. 

2.    Fees  and  compensation. 

In  case  of  trustee,   1791. 

In  case  of  guardianship,  1847. 

In   case   of  injunction,  521. 

In  condemnation  proceedings,   1449. 

In   partition,  944. 

In  probate  cases,  1803. 

When  employed  by  executor,  1722-1731. 

On  foreclosure  of  mechanic's  lien,  1371. 

Allegations  in  complaint  for  foreclos- 
ure,  869. 

Allowance  and  lien  for  on  foreclosure, 
872. 

Action  to  recover  for  services,   135. 

AUDITOR. 

Garnishment  of  moneys  due  from  mu- 
nicipality,  850. 

Mandamus  to  compel  drawing  of  war- 
rants,  1237. 

B 

BAIL. 

Of  defendant  in  justice's  court,  994,  995. 
When  and  how  given,  liability  of  sure- 
ties, 470. 

BANKRUPTCY. 

Attachment,  whether  discharged  by,  538. 
Rehearing  in  by  supreme  court,  31. 

BANKS  AND  BANKING. 

Application     of     deposit     on     mortgage 

debt,   864. 
Attachment  in  case  of,  535. 
Garnishment  of  deposits,  561. 
Limitation  of  action  to  recover  deposits, 

201. 

BASTARDS. 

Presumption  of  legitimacy,  1986,  2002. 

BIAS  AND  PREJUDICE. 

As  disqualifying  judge,  95. 

BILL     OF     EXCEPTIONS.     See     Excep- 
tions, Bill  of. 

BILL   OF   PARTICULARS, 

Purpose  and  effect  of,  394. 
Further  account  on  order  of  court,  394. 
In  case  of  account  stated,  394. 
Waiver  of  objection  to,  395. 

BILLS  AND  NOTES. 

Assigniiiont    of,    whether   assignee   takes 

subject   to  equities   and  set-offs,  217. 
Attachment  of,  550. 

Bona  fide  holder,  burden  of  proof,  2014. 
Consideration  for,  presumption,  2000. 
Garnishment  of,  562. 
Limitation  of  action  upon,  182,  183. 
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BILLS  AND  NOTES.      (Continued.) 

Mutilated  instrument,  suit  upon,  2016. 

Negotiability  of  notes  secured  by  mort- 
gage, 868. 

Parties  defendant  in  action  involving, 
248. 

Presumptions  regarding,   1971. 

BLOCK-BOOKS. 

Admissibility  in   ejectment,   1961. 

BOARD    OF  EDUCATION. 

Right  of  citizen  to  inspect  records  of, 
1938. 

BOARD  OF  SUPERVISORS. 

Jurisdiction  of,  manner  of  pleading,  397. 
Presumption    of   performance   of   official 
duties,  1996. 

BODY. 

Of  decedent,  who  may  dispose  of,  1566. 

BOND. 

Accrual   of  action   upon,   155. 

Injunction  against  circulation  of  void, 
514. 

Jurisdiction  of  justice  of  peace  in  ac- 
tion upon,  74. 

Of  building  contractor,   1330. 

Of  executor  or  administrator,  1531-1540. 

BOOKS. 

Entries     in     official,    as    evidence,    1954, 

1950. 
Medical  and  scientific  as  evidence,  1960. 

BOOKS  AND  PAPERS. 

Order  to  produce,  2016. 

BOUNDARIES. 

Agreement    as    to,    statute    of     frauds, 

2010. 
Agreement    or    acquiescence    concerning, 

2140-2147. 
Declarations  and  acts  to  prove,  2145. 
Determination  of,  proceedings  for,  2142- 

2148. 
Division-fence,       whether       constitutes, 

2140. 
Effect  of  resurvey,  2130. 
Estoppel  to  question,  2140-2148. 
Jurisdiction  of  court  to  determine,  2142. 
Evidence     to      contradict      descriptions, 

2145. 
Evidence  to  establish,  2146. 
Location  of  disputed,  2140. 
Maps,   admissibility   of,  2144. 
Proceedings  to  determine,  2142-2148. 
Rules  for  determining,  2122-2148. 

BOYCOTTS. 

Injunction  against,  505. 

BREACH  OF  PROMISE. 

To   marry,   action   by   woman,   229. 

BRIEFS. 

And  argument  on  appeal,  1022,  1089. 
Contempt  in  filing  disrespectful,  1385. 


BROKER. 

Oral  employment  or  authorization,  2010. 

BUILDING  CONTRACTS. 
Bond  accompanying,  1330. 
Contents  and  sufficiency  of,  1340-1342. 
Kinds  of  and  validity  of,  1332,  1334. 
Memorandum   of,  1335. 
Paj^ments  on,  how  credited,  1332. 
Plans  and  specifications,  1335. 
Recovery  by  contractor,  extent  of,  1368- 
1370. 

BURDEN  OF  PROOF.     See  Evidence. 


CALENDAR. 

Change  of  date  of  cause,  642. 
Rules  of  court  respecting,  knowledge  of, 
642. 

CARRIER. 

Presumptions  as  to  negligence  of,  1972. 

CERTIFICATE. 

Of   documents   to   be    used   as    evidence, 

1953. 
Of  execution  sale,  834. 
Of  redemption  from  execution  sale,  841. 
Of  receiver,  598. 

CERTIFICATE  OF  DEPOSIT. 

Limitation  of  actions  upon,  184. 

CERTIFICATE  OF  PURCHASE. 

As  evidence  of  title,  1955-1957. 

CERTIFICATION. 

Of  lists  of  jurors,   110. 

CERTIFIED      RECORDS      OF      PUBLIC 
OFFICE. 

Admissibility  of,   1896. 

CERTIORARI. 

After  time  for  appeal  has  expired,  1033. 
Annulment   of  judgment   or  order,   1229. 
Appeals  to  supreme  court,  1231. 
Application    for    writ,    who    may    make, 

1224. 
Application     for     writ,    allegations     in, 

1224. 
Application  for,  notice  of,  1224. 
Bill   of   exceptions,   1231. 
Cannot  direct  affirmative  action,  1230. 
Certification  of  matters,  1225. 
Consideration  of  evidence,  1229. 
Denial  of  writ,  when  granting  would  be 

useless,   1222. 
Denial  of  writ  for  delay  in  asking,  1222. 
Direction  of  writ,  1224. 
Dismissal  of  writ,  1228. 
Discharge  of  writ,  1230. 
Examination  on  merits,   1227. 
Existence  of  adequate  remedv  as  bar  to 

writ,   1228. 
In  receivership  cases,  589,  600. 
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CERTIORARI.     (Continued.) 

Issuance  where  laches  in  taking  appeal, 
1222. 

Issuance  without  leave  to  answer,  1222. 

Judgment  roll,  contents  of,  1231. 

Jurisdiction  to  issue  writ,  1220. 

Nature  and  office  of,  1220. 

Original  jurisdiction  of  supreme  court  to 
issue,  33. 

Parties  respondent,  1224. 

Parties  should  be  before  court,  1225. 

Record  on,  attack  upon  or  modification 
of,   1226. 

Return  of  writ,  1224,  1230. 

Review  upon,  matters  subject  to,  1226- 
1229. 

Review,  consideration  of  evidence,  1229. 

Review,     legislative,      ministerial,     and 
judicial  acts  distinguished,  1227. 

Review  of  acts  in  fieri,  1226. 

Review  of  acts  in  excess  of  or  without 
jurisdiction,  1221. 

ReView  of  acts  not  judicial,  1226. 

Review    of    adjudication    of    contempt, 
1226. 

Review   of   annulled  proceedings,   1226. 

Review   of   decision,  1226. 

Review   of  judgment   of  justice's   court, 
1228. 

Review  of  judicial  acts,  1226. 

Rules  of  practice  applicable  to,  1260. 

Service   of  writ,   1224,  122.5. 

To   annul   the    appointment   of   adminis- 
trator,   1517. 

To  review  contempt  proceedings,   1388- 
1395. 

To  review  order  of  justice's  court  vacat- 
ing judgment,  993. 

Transcript   of  record,  1224. 

When  there  is  another  remedy,  1222. 

Where  notice  of  trial  not  given  in  jus- 
tice's  court,   988. 

When  writ  will  lie,  1221,  1222. 

Will   not  lie   where  there  is  an   appeal, 
1221. 


CHALLENGE. 

Of  jurors.     See  Jury. 

CHAMBERS. 

Place  where  judge  may  have,  92. 
Powers  of  judges  at,  92. 

CHANCE  VERDICT. 

Setting  aside  and  new  trial,  724. 

CHANGE  OF  VENUE.     See  Venue. 

CHAPTERS. 

Interpretation  in  case  of  conflict,  6. 

CHARACTER. 

Cross-examination    of    witness    who    has 

testified   to,  2055. 
Evidence   of  good,   in   case    of    party    or 

witness,  2078,  2079. 
Of  accused,  instructions  as  to,  2106. 
Of  witness,  impeachment,  2064,  2065. 
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CHASTITY. 

Presumption  as  to,  1983. 

CHATTEL  MORTGAGES, 

Attachment  of  mortgaged  property,  569. 

Foreclosure,  appeal  and  stay  of  execu- 
tion, 1057. 

Foreclosure  proceedings.  See  Mort- 
gages. 

Priority  as  to  lien  of  and  attachment, 
536. 

Remedies  of  mortgagee  aside  from  fore- 
closure, 856. 

CHILDREN.     See  Infants. 

Presumption  as  to  legitimacy,  1986, 
2002. 

CHOSE  IN  ACTION. 

Assignment  of,  whether  subject  to  equi- 
ties  and  set-off,  216-220. 

CITATIONS. 

Issuance  and  service  of,  1796,  1797. 

CLAIM  AND  DELIVERY.     See  Replevin. 

CLAIMS  AND  DEBTS  AGAINST  DECE- 
DENT. 

1.  In  general. 

2.  Mortgages. 

3.  Statement  and  filing. 

4.  Presentation. 

5.  Allowance. 

6.  Rejection. 

7.  Actions  to  enforce. 

8.  Statute  of  limitations. 

9.  Pasrment. 

1.  In  general. 

Assignment  of  allowed   claim,   1627. 

Compounding  with  debtor,  1706. 

Contest  of  after  allowance,  1742,  1743. 

Disputing  at  hearing  of  application  to 
sell  real  property,  1659. 

Estate  chargeable  with  debts,  priority 
as  between  personal  and  real  prop- 
erty, 1645. 

Contingent    and     disputed,    procedure 
upon,  1753. 

Contingent   claims,   what   are,   1754. 

Contingent,  omission  from  order  for 
payment,  1754. 

Demand  before  suit  upon,  1627. 

Disqualification  of  judge  who  is  cred- 
itor,  1616. 

Devises,  liability  for  debts,  1677,  1678. 

Estoppel  against  claimant  or  executor, 
1627. 

Expenses  of  last  illness,  1748,  1750. 

Fraudulent  conveyance  of  decedent, 
rights  of  creditor,  1708-1710. 

Funeral  expenses,  1748,  1750. 

In  action  pending  at  time  of  decease, 
1633-1635. 
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CLAIMS  AND  DEBTS  AGAINST  DECE- 
DENT.    1.  In  general.     (Continued.) 

Interest  on,  1637. 

Interest,  reduction  of  where  estate  in- 
solvent,  1614. 

Interest  upon,  1630. 

Judgment  against  decedent,  payment  of 
1748. 

Matters   subject   of,   1617. 

Notice  to  creditors,  removal  of  executor 
for  failure  to  give,  1642. 

Of  executor  or  administrator,  1641, 
1642. 

Opposition    to,    burden    of    proof,    1621. 

Personal  liability  of  executor  after  de- 
cree for  payment,   1753. 

Property  subject  to,  undevised  portion 
of   estate,    1677. 

Purchase  of  by  executor,   1726. 

Trust  against  decedent,  how  enforced, 
1610. 

Trust  against  estate,  bill  in  equity  to 
enforce,   1621. 

Value   of  services,   how   measured,   1622. 

Vendor's   lien,   waiver   of,    1621. 

What   constitutes,   1607. 

Notice  to  creditor,  publication  of,  1603- 
1600. 

2.     Mortgages. 

Foreclosure  proceedings,  1631. 

Foreclosure  after  death  of  mortgagor, 
1634. 

Insufficiency  of  property  to  pay,  1749. 

Necessity  of  presenting  before  fore- 
closure, 1630. 

Participation  of  mortgagee  in  general 
assets,    1749. 

Preference  given  to  in  payment  of 
debts,  1748,  1749. 

Sale  of  land  encumbered  by,  1680,  1681. 

Waiver  against  recourse  of  other  prop- 
erty,  1631. 

When  ranks  as  unsecured  claim,  1749. 

3.     Statement  and  filing. 

Affidavit  to,   1613-1615. 

Form  and  sufficiency  of,  1617,  1618. 

Change  or  amendment  of,  1609. 

Verification  of  claim,  1613-1615. 

Filing  of,  time  for,  1619. 

Filing  of  rejected   claims,   1619. 

4.     Presentation. 
Against  -  estate    of    deceased    executor, 

1611. 
Amendment  after,  1609. 
Balance  of  account,  1607. 
By  judgment  debtor,   1637. 
By  surviving  partner,   1607. 
Claim  not  due,  1608. 
Contingent  claim,  1608. 
Creditor  out  of  state,  1609. 
Effect  of  failure  of,   1609. 
Effect  of   premature,   1618. 


CLAIMS  AND  DEBTS  AGAINST  DECE- 
DENT.   4.  Presentation.     (Continued.) 

In  case  of  action  pending  at  time  of 
decease,  1633-1635. 

In  ease  of  non-resident   creditor,   1611. 

Mortgage  on  homestead,  1598. 

Necessity  before  bringing  suit,  1626— 
1632. 

Necessity   for,   1607-1611. 

Necessity  in  case  of  mortgage,  1630. 

Notes  secured  by  mortgage,  1619. 

Of  guaranty,  1607. 

Partner's  claim  for  advances,  1627. 

Second   presentation,   1609. 

Substituted   obligation,   1607. 

Sufficiency  of,  1607-1610. 

Surety's   claim  against  principal,   1607. 

Time  of,  1609. 

Unmatured  note,   1619. 

Waiver  by  administrator,  1609,  1627. 

Widow's  commingled  fund,  1607. 

5.     Allowance. 
By  one  administrator,  1618. 
Claim  barred  by  statute   of  limitations, 

1625. 
Claim   of   administrator,   1641. 
Conclusiveness  and  effect,  1621. 
Copy  of  claim,  1618. 
Effect  of,   1618,   1620. 
In  part,   1635. 

Power  of  attorney  for  executive,  1622. 
Running  of  statute  of  limitations,  1622. 
Vacation  of,  1618. 

6.     Rejection. 

Rejection  of,  date  of,  1622. 
Rejection  of  doubtful,  1640. 
Rejection  of,  election  to  consider,  1622. 
Rejection     of,     limitation     of     actions, 

1623-1625. 
Rejection  of,  secret  rejection,  1622. 
Rejection    of,    action     against    executor, 

judgment,  1636-1638. 

7.    Actions  to  enforce. 

Allegations    of   complaint,    1628. 
Amendment  of  complaint,  1628. 
Burden  of  proof  and  evidence,  1629. 
Evidence  to  prove,   1923. 
In  case  of  partial  allowance,  1635. 
Judgment  against  executor,   1636-1638. 
Judgment    on    allowed    claim,    effect    of, 

1622. 
Necessity     of     first     presenting     claim, 

1626-1632. 
On  contingent,  when  premature,  1624. 
Set-off  and  counterclaim,  1629. 

8.     Statute  of  limitations. 

Actions  upon  claims,   1625. 

Allowance    of    claim    in    part,    time    for 

beginning  action  on  residue,  1624. 
Bar  against  claims,  1609,   1610. 
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CLAIMS  AND  DEBTS  AGAINST  DECE- 
DENT. 8.  Statute  of  limitations. 
(Continued.) 

Revival  of  barred  claims,  1625. 

Sale  of  land  subject  to  mortgage,  1680. 

To  enforce  claim's,  1623-1G25. 

Where  claim  does  not  accrue  in  lifetime, 
1629. 

9.     Payment. 

Decree  or  order  for,  1751,  1754. 

Discharge   of   executor,   1752. 

From  personal  or  real  property,  1655. 

Interest-bearing  claims,   1643. 

Order   of   resort   to   property   in   paying, 
1645,   1650. 

Order  in  which  claims  to  be  paid,  1748- 
1753. 

Order  or  decree  for  payment,  1751-1754. 

Ordering  payment  prior  to  settlement  of 
account,  1751. 

Preference  in  paying,  1748-1753. 

Provision   in   will    for    payment,    1674:— 
1677. 

CLERGYMAN. 

Privileged    communications,    1933. 

CLERICAL  ERRORS. 

When  immaterial,  460,  461. 

CLERK  OF  COURT. 

Control    over    by    a    supreme    court    for 

purposes  of  appeal,  79. 
Presumption    of    performance    of    duty, 

1997. 

CLOUD  ON  TITLE. 

Injunction   to   prevent,   500.     See   Quiet- 
ing Title. 

CODE  SECTIONS. 

Interpretation   of.     See   Construction. 

COLOR  OF  TITLE. 

What     constitutes    and     necessity    and 
effect  of,  170-177. 

COMMON  LAW. 

Presumption  as  to  existence,  1969. 

COMMON  SOURCE. 

Joinder   of   parties   holding   title   under, 
244. 

COMMUNITY  PROPERTY. 

Presumption   as  to,   1977,   1978. 
Wife     as     party    in    actions    affecting, 
joinder   of   husband,  225. 

COMPENSATION. 

Payment  of,  1442-1449. 

COMPLAINT.     See  Pleading. 

COMPROMISE. 

Of  claims  by  receiver,  596. 

Of  debts  by  administrator,   1706. 

Offer  of  not  an  admission,  2148. 


COMPROMISE.      (Continued.) 

Proceedings    on    offer    of    defendant    to 

make,   1151,   1152. 
Submission    of   controversy   without   ac- 
tion, 1285-1287. 

CONCLUSIONS   OF    LAW. 

Defined  and  distinguished  from  findings 
of  fact,   686. 

CONCURRENCE. 

Of  justices  necessary  to  decision,  42. 

CONDEMNATION   PROCEEDINGS.     See 

Eminent   Domain. 

CONDITIONS  PRECEDENT. 

Manner  of  pleading,  398. 

CONFESSION. 

Of    adultery,    corroboration    in    divorce, 
2148. 

CONFESSION  OF  JUDGMENT. 

In  justice's  court,  74. 

Without  action,  procedure,  1282-1285. 

CONFLICT. 

Between    code   sections,    titles,    chapters 
or  articles,  6. 

CONFLICT    OF    LAWS.     See    subject    in 
question. 
Statutes    of     limitations    and     pleading 
thereof,   211. 

CONSIDERATION. 

For  written  contract,  presumption  as  to, 

2003. 
Parol  to  show  want  of,  1901. 
Pleading,  manner  and  sufficiency  of,  331. 
Presumptions  as  to,   1985. 
Presumjition  of  in  case  of  note  or  check, 

2000. 

CONSOLIDATION. 

Of  actions  in  quieting  title,  902. 

Of  actions  to  foreclose  mechanics'  liens, 

1370. 
Of  election  contests,  1274. 

CONSPIRACY. 

Proof  and  evidence,  2040. 

CONSTITUTIONAL  LAW. 

Retrospective   statutes,  4. 

CONSTRUED. 

Meaning  of  term,  8. 

CONSTRUCTION. 

Of  codes  with  relation  to  each  other,  6. 

Of   conflicting  sections   of   code,   7. 

Of  statutes  in  case  of  conflict  between 

titles,  chapters,  or  articles,  6. 
Of  statutes,  strict  or  liberal,  5. 
Of  words  and  phrases,  rules  for,  14. 

CONTEMPT. 

Ability  of  accused  to  obey  order,  1397. 
Attachment  of  executor  for,  1804. 
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CONTEMPT.      (Continued.) 
Attorney's  misbehavior,  1385. 
By  defendant,  does  not  justify  denying 

him  process,  1396. 
By  witness  refusing  to  be  sworn,  2115. 
By  witness  refusing  to  answer  questions, 

2115-2118. 
Bringing  unfounded   action,   1385. 
Certiorari,    review    of     proceedings     on, 

1388. 
Certiorari   to   review   proceedings,    1392, 

1395. 
Complaint    or    affidavit    in    proceedings, 

1383. 
Corporations,  liability  for,   1387. 
Discharge  of  person  committed  for,  1287. 
Disobedience  of  judgment  or  order,  138G. 
Disobedience  of  subpoena,  1387. 
Disrespectful   brief,    1385. 
Executor,  punishment  of,  1385,  1386. 
For  failure  of  witness  to  appear  or  tes- 
tify, 2019. 
Formal  notice  of   order  unnecessary  to, 

1387. 
Habeas  corpus  to  release  prisoner,  1388- 

1399. 
In  deposition  proceedings,  1385. 
In  supplementary  proceedings,  854,  861. 
Intent  essential  to,  1388. 
Interference  with   proceedings   of  court, 

1380. 
Liability  for  and  escape  from,  1388. 
Liberty  of  press,  abuse  of,  1385. 
Misbehavior  of  officer  or  attorney,  1385. 
Nature  of  proceedings,  1396. 
Officer  continuing  functions  after  being 

adjudged  usurper,  960. 
Power  of  court  to  punish,  1384. 
Power  of  court  to  compel   obedience  to 

judgment,  orders,  and  processes,  79. 
Power   of  judicial  officer  to  punish   for, 

98. 
Power  of  justice  of  peace  to  punish  for, 

1013. 
Punishment    for,    ability    to    pay    order, 

1397. 
Punishment  for,  attachment  or  notice  to 

show  cause,  1393. 
Punishment    for,    by    justice    of    peace, 

1397. 
Punishment  of,  contents  of  order,  1391. 
Punishment  for,   defects  in  process  and 

service  thereof,  1398. 
Punishment    for,    enforcement    of    judg- 
ment of  fine  or  imprisonment,  1396. 
Punishment    for,    finality    of    orders    or 

adjudgment,  1398. 
Punishment  for,  imprisonment  till  order 

is  obeyed,  1397. 
Punishment    for,     inquiry    by    supreme 

court,   1395. 
Punishment  for,  judgment  and  penalty, 

1395-1399. 
Punishment  for,  judgment,  validity  and 

conclusiveness,  1398,  1399. 
Punishment    of,   judicial    notice    of   pro- 
ceeding, 1392, 


CONTEMPT.      (Continued.) 

Punishment  for,  jurisdiction,  1394. 
Punishment,  jurisdiction  and  loss  there- 
of, 1392. 
Punishment    for,    jurisdiction    of    court, 

1392. 
Punishment    for,    mandamus   to    compel, 

1391,   1396. 
Punishment    of,    necessity    of    affidavit, 

1391. 
Punishment    for,   necessity   for    hearing, 

1393. 
Punishment    for,    necessity    of    personal 

appearance,  1393. 
Punishment    for,    order    adjudging    con- 
tempt, 1396. 
Punishment  for,  power  of  court  to  order, 

1395. 
Punishment    for,    procedure    at    hearing, 

1394,   1395. 
Punishment  of,  record  should  show  what, 

1392. 
Punishment   for,    remedies    where    juris- 
diction exceeded,  1392. 
Punishment   for   sufficiency   of   affidavit, 

1392. 
Punishment  for,  unauthorized  release  of 

prisoner,  effect  of,  1396. 
Punishment   for,  waiver   of  presence   of 

witnesses,  1394. 
Punishment  for,  when  not  committed  in 

presence  of  court,  1393-1397. 
Punishment    for,    where    committed    in 

presence  of  court,   1391-1393. 
Punishment   for,    wording   of   judgment, 

1397. 
Eecord,      facts      constituting      contempt 

must  be  clear  in,  1388. 
Ee-entry    on     property    after     ejection, 

1390,  1391. 
Refusal  of  witness  to  answer,  1387. 
Eefusal  of  witness  to  answer  questions, 

1391. 
Eefusal  to  be  sworn  as  witness,  1387. 
Eescuing  property   from   officer,   1386. 
Separate   contempts,   1388. 
Title  of  proceedings  in,  1388. 
What  constitutes,  1383-1390. 
Wife  may  inaugurate  proceedings,  1388. 

CONTEST     OF     WILL,     See    Contest    of 

Will  After  Probate. 
Agreement   not   to   contest,   validity   of, 

1497. 
Appeal  and  review,  1486,  1489. 
Burden   of   proof,   1490,   2014. 
Burden  of  proof  and  presumptions,  1485, 
Competency  of  testator,  issue  of,  1485. 
Costs  of,  1490. 

Decision  and  judgment,  1488. 
Declarations  as  evidence,  2102. 
Demurrer  to  grounds  of,  1485. 
Estoppel    against    beneficiary    retaining 

property,   1481. 
Expenses  of,  not  charges  against  estate, 

1481. 
Findings  and  issues,  1486. 
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CONTEST  OF  WILL.     (Coulimied.) 

Filing  grounds  of,  148i-1487. 

Forfeits  legacy,   1484. 

Handwriting,  proof   of,  1489. 

Issues  and  determination  thereof,  1486. 

Judgment,  and  vacation  thereof,  1488. 

Jurv,  submission  to  and  instructions, 
14S7-1499. 

Jury  trial,   1485. 

Minor  contestant,  guardian  ad  litem, 
1481. 

New  trial  as  to  one  issue,  1489. 

Nonsuit,   1487. 

Order  of  proof,  1489. 

Parties,  position  of,   1485. 

Presumption  and  burden  of  proof,  1485. 

Proof  of  service,  hearing  opposition 
without,  1485. 

Res  judicata,  1481. 

Suspends  probate,   1484. 

Time  for  filing,   14S4. 

Undue  influence,  proof  of,  2101. 

Undue  influence,  sufficiency,   1485. 

Undue  influence,  what  does  not  consti- 
tute, 1485. 

Verdict  and  judgment,  1488. 

What  constitutes,  1484. 

Who  may  appear  and  oppose  will  when 
filed  for  probate.  1480-1481. 

Who  may  wage,  1484. 

Witness,  examination  of,  1489. 

Written  opposition  limits  contestant, 
1485. 

CONTEST  OF  WILL  AFTER  PROBATE. 

Annulment  must  be  in  toto,  1498. 
Appeal  from  revocation  of  probate,  1498. 
Appearance    to   dismiss    petition    is    not 

a  general   appearance,   1497. 
Burden   of   proof,  2014. 
Citation,  issuance   and  service   of,  1496, 

1497. 
Citation,  waiver  of  objections,   1496. 
Costs  and  expenses,  whom  to  pay,  1499. 
Declarations    as    evidence,    2101. 
Determination  of  residence  of  deceased, 

1498. 
Dismissal  for  delay  in,  1495,  1496. 
Effect    on    order    admitting   to    probate, 

1495. 
Findings,   1498. 
Fraud  as  ground  for,  1495. 
Grounds  for,  1495,  1498. 
Jury   trial,    1497,   1498. 
Nonsuit,  1497,  1498. 
Parties,  bringing  in,  1497. 
Petition,  filing  and  time  therefor,  1495. 
Petition,  filing  of  and  what  constitutes, 

1495,  1496. 
Proceedings  upon,  149.5-1500. 
Right  of  executrix  to  defend,  1495. 
Testamentary    capacitv,    proof    of    want 

of,   2102. 
Time  within  which  may  be  waged,  1499, 

1500. 
What  is  not.  1495. 


CONTINUANCE. 

Deposition  of  witness,  646. 

Grounds    for    and    procedure    to    obtain, 

644-646. 
In  justice's  court,  1000. 
To  procure  deposition,  2027. 

CONTINUANCE  OF  EXISTING. 

Things,  presumption  as  to,  2002. 

CONTRACTS. 

Assignment  of  rights  under,  216-220. 

Construction  of,  presumption  as  to,  1970. 

Construing  terms  in  their  general  ac- 
ceptation, 1907. 

Death  of  party,  enforcement  after,  1710- 
1715. 

Execution  of,  what  constitutes,  1958, 
1959. 

Joinder  of  causes  of  action  arising  out 
of,   344. 

Performance  upon  holidays,  12. 

Pleading,  manner  of,  331. 

Presumption  as  to  provisions  and  valid- 
ity,  1970. 

Rules  of  construction,   1904-1910. 

What  law  governs,  1907. 

CONTRIBUTION. 

Among   legatees,    1678. 
Where    execution    purchaser    pays    more 
than  his  share,  848. 

CONTRIBUTORY  NEGLIGENCE. 

Presumption  a'nd  burden  of  proof,  2014. 

CONVEYANCE.  See  Deeds;  Sales  of  De- 
cedent's  Property. 

By  heirs,  effect  of,  1772. 

Enforcement  of  decedent's  contract  for 
sale  of  land,  1712-1715. 

CONVEYANCE  OF  DECEDENT  S  PROP- 
ERTY. See  Sales  of  Decedent's  Prop- 
erty. 

CORPORATIONS. 

Assignment  by,  proof  of,  1953. 

Attachment  of  stock,  549. 

Dissolution  of,  constitutionality  of  stat- 
ute providing  for,  1401. 

Dissolution  of,  distribution  of  capital 
stock,  1400. 

Dissolution  of,  how  accomplished,  1400- 
1402. 

Dissolution  of,  petition  for  and  proceed- 
ings thereupon,  1401. 

Dissolution  of,  by  quo  warranto  proceed^ 
ings,  946-962. 

Directors,  limitations  of  actions  against, 
200. 

Execution  of  instruments,  manner  of, 
1959. 

Foreign,  service  of  summons  against 
304,  307. 

Forfeiture  of  franchise,  by  proceedings 
ini  quo  warranto,  946-962. 
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CORPORATIONS.      (Continued.) 

Franchise,  action  against  person  usurp- 
ing, 946. 

Franchise,  collateral  attack  upon,  956. 

Incorporation,  certificate  of  as  best  evi- 
dence. 1879. 

injunction  against,  binds  officers,  507. 

Injunction   to   suspend   business   of,   525. 

Levy  of  execution  on  stock,  806. 

Limitation  of  actions  against  stock- 
holders or  directors,  206. 

Name,  proceedings  for  change  of,  1461- 
1463. 

Parties  in  actions  affecting,  213. 

Prerequisites  to  exercise  of  corporate 
powers,  952. 

Presumptions,  concerning,  1973. 

Proof  of  corporate  deed,  1882. 

Quo  warranto  proceedings,  946-962. 

Receiver,  appointment  of,  587,  592. 

Receiver,  appointment  on  dissolution, 
592. 

Resolution  of  directors,  statute  of  limi- 
tations, 182. 

Seal,  adoption  of,  13. 

Seal,  necessity  for,  1958. 

Stockholders,  persons  on  books  presumed 
to  be,  2004. 

Stock  sold  for  assessment,  limitation  of 
action  to  recover,  195. 

Service  of  summons  against  domestic 
company,  304. 

Service  of  summons  against  foreign  cor- 
poration, 304,  307. 

Stockholders,  limitation  of  actions 
against,  206. 

Venue  of  action   affecting,  270-279. 

Verification  of  pleading  where  corpora- 
tion is  party,  385. 

CORROBORATION. 

Of  evidence,  1884. 

COSTS. 

As  condition  of  continuance,  644. 

Damages  for  frivolous  appeal,  1114. 

Fees  of  reporter  for  transcribing  notes, 
129. 

In  action  to  enforce  contract  of  dece- 
dent,  1711. 

In  action  to  quiet  title,  910. 

In  attachment  proceedings,  557. 

In  case  of  nonsuit,  623. 

In  case  of  transfer  of  case  to  another 
court  or  county,  290. 

In    condemnation    proceedings,    1450. 

In   condemnation  proceedings,   1443. 

In  probate  cases,  1799,  1802,  1803. 

In  proceedings  to  determine  heirship, 
1750. 

In  proceedings  to  foreclose  mortgage, 
87L 

In  proceedings  to  set  apart  probate 
homestead,  1602. 

In   quo  warranto,  961. 

In  replevin,  485. 

In  suit  to  quiet  title,  905. 


COSTS.      (Continued.) 

In  will  contest,  1490,  1499. 

Liability  of  executor  for,  1640,  1641. 

Of  election  contests,  1279. 

On  foreclosure  of  mechanic's  lien,  1371. 

Of  mandamus  proceedings,  1251. 

In  partition  proceedings,  936,  943,  944. 

Of  taking  deposition,  2034. 

On    transmission    of    papers    to   superior 

court  on  appeal,  1140. 
Witnesses,  charge  for,  2016. 

COUNTERCLAIM.  See  Set-off  and  Coun- 
terclaim. 

COUNTIES. 

Venue  of  action  against,  274. 

COUNTY  AUDITOR. 

Limitation   of  actions,   182. 

COURT  COMMISSIONERS. 

Powers  and  duties,  121. 
Execution  sale  by,  830. 

COURT  REPORTER. 

Compensation   of,  128. 
Duties,  transcription  of  notes,  124. 
Notes  of  as  evidence,  126. 
Oath  of  office,  126. 

Qualifications  and  competency  of,  125. 
Testimony    of,    reference    to     notes     or 
transcript,  2046-2047. 

COURTROOM. 

Power  to  provide,  87. 

COURTS.  See  Jurisdiction;  Judges;  Jus- 
tices' Courts;  Police  Courts;  Superior 
Court;  Supreme  Court. 

Adjournment  of,  86. 

Chambers,  power  of  judges  at,  92. 

Decisions,  what  constitute,  687. 

Decisions  must  be  in  writing  and  within 
thirty  days,  678. 

Disqualification   of  jndge   to   act,   94-97. 

Expiration  of  term  of  judge,  effect  on 
subsequent  proceedings,  688. 

Information,  right  of  court  to  secure, 
1925. 

Of  record  defined,  27. 

Opinions  and  decisions  of,  678.  679. 

Power  of  judge  out  of  court,  98. 

Proceedings  on  non-judicial  days,  84,  85. 

Power  to  provide  courtrooms,  87. 

Powers  respecting  conduct  of  proceed- 
ings, 79. 

Questions  of  law  and  fact  for,  2155, 
2156. 

Time  for  decisions,  678. 

Transfer  of  case  from  one  department 
to  another,  284. 

Seal  of,  sufficiency,  13. 

CREDITORS*   BILLS. 

And  supplementary  proceedings,  S53- 
860. 
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CRIMINAL   LAW. 

Appellate  jurisdiction  of  supreme  court 
aud  district  court  of  appeal,  37. 

Complaint,  commitment  on  imperfect, 
63. 

Doctrine  of  reasonable  doubt,  2095-2100. 

Injunction  to  prevent  enforcement  of, 
505. 

Eeporter's  notes  as  evidence,  126. 

Jurisdiction  of  superior  court  in  crimi- 
nal cases,  53. 

CBOSS-COMPLAINl . 

In  suit  to  quiet  title,  901. 

Is  a  pleading  on  part  of  defendant,  325. 

Must    affect    property    to    which    action 

relates,  381. 
Nature  and  elements  of,  380. 
New  parties,  bringing  in,  381. 
Not  authorized  in  justice's  court,  990. 
Permission  of  court  to  file,  380. 
Pleading  to,  381. 
Relief    must    relate    to    transaction    on 

which  action  is  brought,  380. 
Service  on  parties  affected,  381. 
To  bring  in  necessary  parties,  2G7. 
Vacation  of  order  granting  leave  to  file, 

1023. 
Of  witnesses,  2048-2059. 

CUSTODY  OF  LAW. 

Attachment  of  property  in,  551. 
Garnishment  of  property  in,  562. 

CUSTOMS. 

Of  miners,  915. 


DAMAGES. 

Accrual  of  action  to  recover,  155. 
Elements     and     measure     for     causing 

death,  230,  233. 
Exemplary  for  causing  death  of  human 

being,  233. 
Excessive     or     insufficient     verdict     as 

ground  for  new  trial,  727,  728. 
For  death  of  or  injury  to  infant,  action 

to  recover,  230. 
For  death  of  person,  action  by  heirs  or 

personal    representatives    to    recover, 

231-378. 
For  frivolous  appeal,  1114. 
From  nuisance,  recovery  of,  885. 
For  waste,  890-892. 
For  wrongful  attachment,  539,  543. 
For    wrongful    issuance    of    injunction, 

521. 
In  replevin,  measure  of,  481. 
Limitation  of  actions  to  recover,  183. 
Measure  of  damages  for  death  of  human 

being,  232-234. 
Modification     of    judgment     on     appeal, 

1112. 
Presumptions  as  to,  1973. 
Treble  for  waste  or  trespass,  890-892. 


DATE  OF  INSTRUMENT. 

Presumed  correct,  2000. 

DEAD  BODY. 

Who  may  dispose  of,  1566. 

DEATH. 

Action  by  heirs  or  pergonal  representa- 
tives for  damages,  231-234. 

Abatement  of  action  by  death  of  party, 
251-255. 

Consideration  for,  presumption  as  to, 
2003. 

Damages  for  causing,  measure  of,  232- 
234. 

Effect  on  right  of  set-off  or  counter- 
claim, 378. 

Effect  of  running  on  statute  of  limita- 
tions, 204. 

Measure  and  element  of  damages  for 
causing,  232,  235. 

Of  election  contestant,  1279. 

Of  minor  child,  action  for  damages,  230. 

Of  party,  entry  of  judgment  after,  775. 

Of  party,  issuance  of  execution  after, 
804. 

Presumption  from  absence,  2001. 

Presumption  as  to  survivorship  where 
persons  perish  in  common  disaster, 
2003. 

DEBTS     AGAINST     DECEDENT.        See 

Claims   and   Debts   Against   Decedent. 

DE  BONIS  NON. 

Administrator,  1548. 

DECEDENT. 

Witnesses  to  transactions  involving, 
1928-1930. 

DECISIONS. 

Of  court,  what  constitute,  687. 
Where  justices  equally  divided,  30. 

DECLARATIONS.     See   Evidence. 

DEDICATION  OF  STREETS. 

Declarations  of  predecessor  in  title, 
1889. 

DEED  OF   TRUST.     See   Trust  Deeds. 

DEEDS.  See  Conveyances;  Sales  of  De- 
cedent's Property. 

Acceptance  by  grantee,  presumption, 
1976. 

Admissibility  as  evidence,  1967. 

Alteration  of,  effect  of,  2016. 

Certified  copy  as  evidence,  1967. 

Consideration  for,  presumption  as  to, 
1985. 

Copy  of  record  as  evidence,  1953,  1954. 

Description  of  land,  extrinsic  evidence 
to  explain,  2142-2144. 

Description  of  land,  supplementing, 
1894. 
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DEEDS.     (Continued.) 

Description  of  land,  rules  for  interpret- 
ing, 2122. 

Estoppel  to  repudiate,  2007. 

Execution  of,  what  constitutes,  1958, 
1959. 

False  call  in  description,  2127. 

Misdescription,  effect  of,  2110. 

Presumption  as  to  execution  and  valid- 
ity, 1975. 

Presumption  of  delivery,  1967. 

Eecord  of  as  evidence,  1967. 

Record  of,  admissible  to  prove  title,  1S92. 

When  deemed  mortgage,  913,  914. 

DE  FACTO. 

Administrator,  1522. 
Justice  of  peace,  67. 

DEFAULT  JUDGMENTS. 

Entry,  vacation  and  relief,  429-450. 
In  justice's  court,  988,  992. 

DEFENSES. 

Not  prejudiced  by  assignment  of  thing 
in  action,  216-220. 

DEFICIENCY  JUDGMENT. 

On  foreclosure  of  mechanic's  lien,  1370. 
In    proceedings    to    foreclose    mortgage, 
873-875. 

DEMAND. 

In  replevin,  pleading  and  proof,  478. 
Of  performance,  presumption  of,  155. 
Accrual  of  action  on  obligations  payable 
upon,  155. 

DEMURRER.     See  Pleading. 

Joinder  of  causes  of  action,  1306. 

DEPOSIT  IN  COURT. 

By  receiver,  601-603. 

DEPOSITIONS. 

Admissibility  in  evidence,  2028. 

Admissibility  dependent  on  absence  of 
witness,  2035. 

Admissibility  when  taken  in  prior  ac- 
tion, 2035. 

Admissibility,  when  taken  out  of  state, 
2030. 

Admission  of  part  of  in  evidence,  1894. 

Amendment  of  answer,  effect  on  admis- 
sibility, 2035. 

Adverse  party  may  offer  in  evidence, 
2036. 

Book  identified  in  is  admissible,  2028. 

Certificate  to,  2034. 

Certificate,  when  taken  out  of  state, 
2032. 

Commission  to  take  out  of  state,  2030. 

Contempt  of  witness,  1385. 

Continuance  to  procure,  2027. 

Costs  of  taking  in  state,  2034. 

Defendant  not  bound  by,  2036. 

Discretion  in  admitting,  2036. 

Discretion  of  judge  in  issuing  commis- 
sion out  of  state,  2026. 


DEPOSITIONS.      (Continued.) 

Error  in  admitting  or  excluding,  2036. 
Estoppel   to   question   regularity  of  tak- 
ing out  of  state,  2030. 
Evidence  referred  to  in,  2036. 
Ex  parte,  construction  of,  2036. 
Failure  to  use,  effect  of,  2036. 
For   use    in    another    state,    how    taken, 

2038. 
In  state,  when  to   be  taken,   2027-2029. 
Introduction  as  a  whole,  2036. 
In   case   of   continuance,   646. 
Mandamus    to    make    order    regarding, 

1234. 
Manner  of  taking  in  state,  2033-2039. 
Manner    of   taking   out    of    state,    2029- 

2032. 
Motion  to  strike  out,  2028. 
Must  be  used  as  a  whole,  2028. 
Notary  may  appoint  whom  to  take,  2022. 
Notary  may  appoint  clerk  or  shorthand 

reporter  to  take,  2039. 
Narrative  form  of,  2022. 
Notice    of    application    for    commission 

out  of  state,  2030. 
Notice  of  taking  in  state,  2033,  2035. 
Objections  to  and  waiver  of,  2030-2037. 
Ordering  attendance  of  witnesses,  2017. 
Of  justice  of  peace  as  evidence,  1955. 
Of  party  out  of  county,  2027. 
Of  party  who  cannot  testify,  2036. 
Presence    of    deponent,    when    required, 

2037. 
Purpose  of  taking,  2026. 
Presence   of  witness  preferred  to,   2027. 
Presumptions  as  to,   1981. 
Heading  when   taken   under  stipulation, 

2028. 
Eeporter's  notes  and  transcript  as,  2022. 
Eight  to  take,  nature  of,  2026. 
Stipulation  as  to  admissibility,  2025. 
Striking  out  hearsay  answers,  2037. 
Subpoena  to  witness,  2028. 
Subpcena    to    witness,    quashing,    2033y 

2037. 
Taking  of,  nature  of  proceedings,  2026. 
Taking    out    of   state,   how   done,    2030- 

2032. 
Testimony  in  shorthand,  2022. 
Time  for  taking,  2026. 
Time   for   taking   out  of   state,   2026. 
Use  of,  stipulation  limiting,  2028. 
What  law  governs  admissibility,  2035. 
Who  may  take  in  state,  2033. 

DEPUTY. 

May  administer  oath,  2152. 

DE  SON  TORT. 

Executor,  1548. 

DESCRIPTIONS  OF  LAND. 

Rules  for  determining,  2122-2148, 

DEVISES.     See  Wills. 

Liability    for    debts    of    decedent,    1677, 
1678. 
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DICTXTM. 

Presumption  that  discussion  is,  1982 
What  is,  1115. 

DISBARMENT. 

Of  attorneys,  146-149. 


DISCOVERY. 

Power  of  superior  court  to  compel,  101. 

DISMISSAL.     See  Nonsuit. 

Appeal  from  order,  632. 

Appeal  in  case  of,  628. 

Consent  of  parties  to,  620. 

Counsel  fees,  right  of  defendant  to,  627. 

Effect  as  res  judicata,  627. 

For  delay  in  issuing  and  serving  sum- 
mons, 630. 

For  failure  to  appear  at  trial,  620. 

For  failure  to  issue  summons  within 
year,  293. 

For  want  of  prosecution,  632. 

In  absence  of  adverse  party,  643. 

In  justice's  court,  1004. 

Intervention,  in  case  of,  620. 

Jurisdiction  of  court,  how  affected,  626. 

Mandamus  against  court,  627. 

Nonsuit,  when  property  granted,  621- 
628. 

Notice  of  motion,  absence  of,  626. 

Of  action,  when  proper,  616-632. 

On  application  of  plaintiff,  618. 

Prohibition  as  remedy,  628. 

Prosecution  of  action  where  defendant 
appears  within  three  years,  626. 

Eelation,  doctrine  of,  626. 

Vacation  of  judgment  of,  441. 

When  affirmative  relief  sought  by  de- 
fendant, 619. 

Without  restoration  of  record,  632. 

DISTRIBUTION  OF  ESTATE  OF  DECEh 

DENT. 

1.  In  general. 

2.  Partial  distribution. 

3.  Final  distribution. 

1.    In  general. 

Claims  and  debts,  preference  to  domes- 
tic creditors,  1777. 

Non-resident  distributee,  agent  for, 
1786-1788. 

Order  for  paj'ment  of  legacy,  1754. 

2.     Partial  distribution. 

Appeal  and  review,  17G1. 

Bond  for  payment  of  debts,  1757,  1758. 

Conclusiveness  of  decree,  1758. 

Distribution  prior  to  final  settlement, 
1756-1761. 

Hearing  of  petition,  1756. 

Liability  of  executor  under  decree  of, 
1757. 

Notice  of  application,  for,  1757. 

Opposition  to,  1758,  1759,  1761. 

Paynieut  of  legacies  prior  to  final  settle- 
ment, 1756-1761. 
2  P'air. — 152 
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DISTRIBUTION  OF  ESTATE  OF  DECE- 
DENT. 2.  Partial  distribution.  (Con- 
tinued.) 

Petition  for,  1756,  1758. 

Power  and  duty  of  judge  in  decreeing, 
1756. 

When  may  be  allowed,  1760. 


3.     Final  Distribution. 

Absentees,  agent  for,  1786,  1787. 

Accounts  of  trustees,  retention  of  juris- 
diction over,  1790-1793. 

Action  against  executor  for  distributive 
share,  1775. 

After-discovered  property,  1779,  1789. 

Agreement  by  heirs  apparent,  for  divi- 
sion of  estate,  1769. 

Appeal,  review,  and  restitution,  1775. 

Assignments  or  conveyances  by  heirs, 
effect  of,  1781-1783. 

Attachment  of  shares,  1769. 

Correction  of  errors,  1772. 

Conclusiveness  of  decree,  1772-1774. 

Costs  of  proceedings  to  determine  heir- 
ship, 1766. 

Conveyance  by  heirs,  1776. 

Decree  of,  1771-1775. 

Defaulting  parties   concluded,   1769. 

Determination  of  right  to  devisees,  1769. 

Description  of  property  in  decree,  1771. 

Distinct  from  settlement  of  final  ac- 
count, 1768. 

Dutv  and  liability  of  administrator, 
1770. 

Enforcement  of  decree,  1772,  1788. 

Entry  of  order  and  decrees,  1794. 

Foreign  distribution,  1776,  1777. 

Heirship,  proceedings  to  determine, 
1765-1767. 

Inheritance  taxes,  1778. 

Jurisdiction  and  duty  of  court,  1760- 
1770. 

Nature  of  proceedings.  1764,  1767. 

Non-resident  distributee,  agent,  1786, 
1787. 

Notice  of,  1778. 

Partition  of  estate,  1780-1785. 

Persons  to  whom  could  be  made,  1782. 

Petition  for,  1765. 

Pooling  agreement  of  heirs,  1769. 

Prematured  petition  for,  1768. 

Reversal  of  decree,  1769,  1775. 

Supplementary   proceedings,   1775. 

Time  for  and  right  to  have,  1768. 

Trusts,  power  of  court  to  enforce,  1771. 

Trust   provisions  accepted   how,  1769. 

Vacation  or  setting  aside  of  decree, 
1774. 

Vacation  or  setting  aside  of  decree, 
1798. 

Void  decrees,  1774. 

What  law  governs,  1777. 

When  proper,  1768-1770. 

Who  entitled  to  share  in,  1768. 

Who  may  petition  for,  1765. 

DIVISION  LINE, 

Agreements   or   acquiescence,   2140-2147. 
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DIVORCE. 

Appealability  of  orders  and  decrees, 
1128. 

Appeal,  review  of  interlocutory  decrees, 
1107. 

Contempt  for  failure  to  pay  alimony, 
ability  of  prisoner,  1397. 

Contempt  for  failure  to  pay  alimony, 
discharge  of  prisoner,  1287,  1288. 

Corroboration  of  testimony,  1884. 

Corroboration  of  confession  of  adultery, 
2148. 

Presumptions  regarding,  1978. 

Service  of  summons  by  publication,  ali- 
mony, 307. 

Vacation  of  decree,  441-443. 

DOCKET. 

Effect  of  docketing  judgment,  1008. 

Entries  in  justice's,  1014. 

Entry   in   on   request   of   one   justice    to 

hold  court  for  another,  69. 
Judgment,  how  docketed,  788. 
Of  justice  of  peace  as  evidence,  1882. 

DOMICILE. 

Of  wife,  presumption  as  to,  1978,   1983. 


EASEMENTS. 

Presumptions  respecting,  1976. 

EJECTMENT. 

Alias  writ  of  possession,  1390. 
Boundaries,  objects  showing  location  of 

corner,  1968. 
By  heirs,  devisees,  or  executor,  1564. 
By  purchaser  at  execution  sale,  808. 
Evidence,    in    case    property    has    been 

sold  at  execution,  832. 
Evidence,  presumptions,  1976. 
For  possession  of  homestead,  1580. 
Joinder    of    parties    holding   title    under 

common  source,  244. 
Joinder  with  other  actions,  344. 
Justice   of   peace,   jurisdiction   of  action 

concerning   real   property,   73. 
Pleading,    sufficiency    of    description    of 

property,  395. 
Re-entry   on  property  after  ejection,   as 

contempt,  1390,   1391. 
Seisin     and     possession,     necessity     and 

sufficiency  of,  165. 
Venue  of  action,  269-272. 

ELECTION.     See  Election  Contests. 

Assistance  of  voters,  1276. 

Ballots   and   returns    as    evidence,    1275. 

Calling  new  one  where  successful  con- 
test has  been  waged,  1281. 

Construction  of  ballots,  1276. 

Delay  in  opening  polls,  1265. 

Illegal  or  informal  votes  or  ballots, 
effect   of,   1266. 

Irregularities  in,  whether  invalidate, 
1251-1281. 


ELECTION.      (Continued.) 

Preservation    and    marking    of    ballots, 

1265,  1275. 
Presumptions  regarding,  1974. 
Rejection    of    votes   for    misconduct    of 

board,  1265. 
Secrecy  of  ballots,  1276. 

ELECTION  CONTESTS. 

Appeal  and  review,  1279-1281. 

Appeal,  remanding  case  to  trial  court, 
1281. 

Appeal,  stay  of  judgment,  1280,  1281. 

Answer  to  statement,  1268. 

Certificate  of  election,  issuance  of,  1277. 

Citation,  issuance   and   service   of,   1272. 

Citation,  issuance  of  new  one,  1273, 
1274. 

Complaint  or  statement,  amendment  of, 
1268. 

Complaint  or  statement,  form  and  con- 
tents, 1271. 

Complaint  or  statement  in  case  of  illegal 
voting,  1270. 

Complaint  or  statement,  premature  fil- 
ing, 1274. 

Complaint  or  statement,  sufficiency  of, 
1268. 

Complaint  or  statement,  verification  and 
filing,  1267. 

Complaint  or  statement,  allegations  of, 
1271. 

Continuances  and  adjournments,  1273, 
1274. 

Costs  of,  1279. 

Counter-statement,  1268. 

Death  of  contestant,  effect  of,  1279. 

Defenses  that  may  be  waged,  1274. 

Defenses  to,  1263. 

Demurrer  to  statement,  1268. 

Dismissal  of,  1276. 

Grounds  for,  1262-1266. 

Grounds  for,  harmless  irregularities, 
1264-1266. 

Grounds  for,  illegality  of  votes,  1263. 

Grounds  for,  illegal  votes,  1266. 

Grounds  for,  ineligibility  to  office,  1263. 

Grounds  for,  malconduct  of  board  of 
judges,  1262,  1263. 

Grounds  for,  misconduct  of  judges,  1263. 

Grounds  for,  violation  of  purity  of  elec- 
tions act,  1263. 

Grounds  of,  informal  ballots,  1266. 

Illegal  votes,  list  of,  1270. 

Illegal  votes,  service  of  list,  1270. 

Illegal  votes,  statement  of,    1270. 

Jurisdiction  of  courts,  1257-1262. 

Jurisdiction  of  appellate  courts,   1279. 

Mandamus  to  compel  trial,  1274. 

Nature  and  purpose  of,  1262,  1267. 

Notice  of  filing,  1272. 

New  trial,  1276,  1281. 

Offices  subject  to,   1262. 

Penal  provisions  of  statute,  1265. 

Preparation  and  marking  of  ballots, 
1265. 

Preservation  of  ballots,  1265. 
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ELECTION  CONTESTS.      (Continued.) 

Rejection  of  votes  for  misconduct  of 
board,   1265. 

Return-day  explained,  1268. 

Right  of  contestant  to  hearing,  1268. 

Speedy  determination  of,  1280. 

Trial,  appearance  confers  jurisdiction, 
1274. 

Trial  of,  citation,  issuance  and  service, 
1272. 

Trial,  ballots  and  returns  of  contest, 
1275. 

Trial,  consolidation  of  contests,  1274. 

Trial,  findings  and  judgment,  1276. 

Trial  of,  fixing  time  for,  1271,  1272. 

Trial,  impeachment  and  rejection  of  re- 
turns, 1275. 

Trial,  inspection  of  ballots,  1275. 

Trial,  judgment  becomes  final  in  absence 
of  appeal,  1281. 

Trial,  mandamus  to  compel  court  to  pro- 
ceed,  1281. 

Trial,  matters  of  evidence,  1275. 

Trial,  presumptions  and  burden  of  proof, 
1275. 

Trial,  preservation   of  ballots,  1275. 

Trial,  right  to  jury,  1276. 

Trial,  rules  of  practice,  1274-1276. 

Who  may  wage,  1261-1264. 

ELISOR. 

Appointment  to  summon  jury,  115. 
Appointment    to     summon    grand    jury, 
104. 

EMBEZZLEMENT. 

Of  effects  of  decedent,  1568-1571. 

EMINENT  DOMAIN. 

Appealability  of  orders  in,  1129. 

Appeal  and  new  trial,  1451,  1452. 

Appeal  from  final  order  of  condemna- 
tion, 1444,   1445. 

Appearance  of  state,  1431. 

Abandonment  or  dismissal  of  proceed- 
ings,  1450. 

Bond,  necessity  for  final  order  of  con- 
demnation, 1444. 

Burden  of  proof  to  show  necessity,  1430. 

Board  of  supervisors,  power  and  duty 
of,  1430. 

Board  of  supervisors,  questions  to  be  de- 
termined by,  1423. 

Complaint,  contents  and  sufficiency  of, 
1427-1431. 

Contest  of  proceedings,  right  of  land 
owner  to  make,  1406. 

Costs  and  allowance  thereof,  1443,  1450. 

Counsel  fees,  1449,  1450. 

Courts,  province  and  duties  of,  1405, 
1411. 

Courts,  province  in  determining  public 
use,  1403,  1422. 

Crossings  or  common  use,  mode  of  mak- 
ing, 1132. 

Damages,  actual  value  of  land,  1440. 

Damages,  assessment  of,  1434,  1440. 


ElVriNENT  DOMAIN.     (Continued.) 

Damages,  cost  of  fences,  1436. 

Damages,  date  from  which  to  be  as- 
sessed, 1439-1441. 

Damages,  deduction  of  benefits,  1435. 

Damages,  deposit  of  amount  in  court, 
1442-1450. 

Damages,  evidence  concerning,  1437. 

Dam'ages,  final  order  of  condemnation, 
sufficiency  and  validit}',   1444. 

Damages,  for  improvements,  1434. 

Damages,  market  value,  1440. 

Damages,  measure  of,  1434-1449. 

Damages,  opinion   evidence   as   to,    1437. 

Damages,  payment  of,  1442-1449. 

Damages,  persons  entitled  to,  1443. 

Damages,  present  market  value,  1438. 

Damages,  special  to  property  abutting 
on  street,  1453. 

Damages,  to  uncondemned  part  of  prop- 
erty,  1435. 

Damages,  value  of  land,  how  deter- 
mined, 1434-1449. 

Damages,  value  of  land,  determined  as 
of  what  time,  1440. 

Damages,  value  of  portion  of  property 
not  taken,  1436. 

Definition  of,  1405. 

Deposit  in  court  of  damages  assessed, 
1442-1450. 

Disqualification  of  judge  for  interest, 
1451. 

Disqualification  of  judge,  transfer  of 
proceedings,  1426. 

Ejectment  of  plaintiff  who  fails  to  pay 
damages,  1443. 

Entry  before  condemnation  is  trespass, 
1425. 

Estoppel  for  failure  to  defend,  1431. 

Evidence  on  question  of  damages,  1437. 

Farming  neighborhood   defined,   1413. 

Fences  and  cattle-guards,  bond  for  con- 
struction, 1442. 

Final  order  of  condemnation,  1444. 

Findings  and  judgment,  1431-1438. 

Findings  of  jury,  conclusiveness  of, 
1451. 

Grant  from  state  necessary  to  exercise 
power,   1406. 

Joinder  of  causes  of  action,  1430. 

Judgment  and  findings,  1437,  1438. 

Judgment,  annulment  for  failure  to  pay 
damages,  1443. 

Judgment  on  pleading,  1431. 

Judgment,  when  is  final,  1442. 

Jurisdiction  of  superior  court,  1426. 

Jurisdiction,  priority  between  two  com- 
panies, 1436. 

Jury,  court  cannot  disregard  finding  of. 
1423.  ^ 

Jury  trial,  right  to,  1436,  1440. 

Legislature,  province  of  in  determining 
public   use,   1403,   1422. 

Lis  pendens,  filing  of,  1451. 

Location   of   land   to  be   taken,   1425. 

Mortgagee,  right  to  damages,  1443. 
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EMINENT  DOMAIN.     (Continued.) 

Municipality,  what  lands  may  be  con- 
demned, 1405. 

Necessity  for  taking  land,  determina- 
tion of,  1423. 

Necessity  for  taking  land,  showing  of, 
1421-1423. 

New  trial  and  appeal,   1451,   1452. 

Notice  of  proceedings,  waiver   of,   1432. 

Parties  plaintiff  and  defendant,  1427, 
1431. 

Payment  of  damages  assessed,  1442- 
1449. 

Payment  of  damages  before  final  order, 
1444. 

Persons  entitled  to  damages,  1443. 

Possession,  putting  plaintiff  into,  1447- 
1449. 

Possession,  restoring  to  defendant,  1448. 

Possession,  requiring  security  of  plain- 
tiff before  putting  him  in,  1447. 

Proceedings  commence  with  filing  of 
summons,   1426. 

Property  subject  to,  appropriated  to 
public  use,  1419. 

Property  subject  to,  fee-simple  for  res- 
ervoir, 1416. 

Property  subject  to,  franchises  devoted 
to  public  use,  1419. 

Property  subject  to,  state  property, 
1419. 

Property  subject  to,  railroad  crossing, 
1420. 

Property  subject  to,  right  of  way,  1420. 

Property  subject  to,  right  to  flow  of 
water,  1416. 

Property  subject  to,  water  rights,  1419. 

Public  use,  whether  judicial  or  legisla- 
tive question,  1402,  1403. 

Purposes  for  which  may  be  exercised, 
1410-1414. 

Purposes,  canals  and  conduits,  1413. 

Purposes,  canals  and  ditches,  1412. 

Purposes,  drainage,  1413. 

Purposes,  electric  power,  1413. 

Purposes,  ferry  landing,  1412. 

Purposes,  levees,  1413. 

Purposes,  sewerage,  1413. 

Purposes,  streets  and  highways,  1412. 

Purposes,  railroad  freight-house,  1412. 

Purposes,  right  of  way  through  mining 
claim,  1413. 

Purposes,  telegraph  lines,  1413. 

Purposes  use  must  be  public,  1411. 

Purposes,  water  for  irrigation,   1412. 

Purposes,  water  systems,  1413. 

Public  use  defined,  1406. 

Eeferees,  appointment  and  qualification, 
695. 

Refund  where  second  award  less  than 
first,  1438. 

Report  of  commissioner,  motion  to  set 
aside,  1458. 

Selection  of  land  and  surveys  thereof, 
1425. 

Separate  trials,  discretion  in  granting, 
1430,  1431. 


EMINENT  DOMAIN.     (Continued.) 

Stay    of    proceedings    pending    appeal, 

1452. 
Summons,  form  of,  1431. 
Supersedeas  of  order  of  possession,  1449. 
Surveys  of  land  to  be  taken,  1425. 
Verdict  of  jury,  1438,  1440. 
Title,  when  vests  in  plaintiff,  1444. 
Title  to  deposit  and  to  land,  when  vests, 

1449. 
Taken,  land  deemed  to  be,  1438,  1440. 
Venue  of  action,  1426. 
Who  may  condemn  property,  1411. 

ENGLISH. 

Knowledge  of  required  of  jurors,  105. 

EQUITY. 

Assignee,  whether  subject  to,  216-220. 
Findings  of  court,  685. 
Relief  from  judgments,  446-449. 
Relief   against   justice's   judgment,    992. 
Jurisdiction  of  justice  of  peace,  73. 
Jurisdiction  of  superior  court,  50. 
Jury  trial,  640. 

ESCHEAT. 

Appeal  and  review,  1455,  1459. 
Appearance    by    attorney    or    assignee, 

1459. 
Limitation  of  actions,  1455,  1459. 
Manner     of     commencing     proceedings, 

1455. 
Non-resident  aliens,  1455,  1459. 
Proof     of     averments     of     information, 

1457. 
Proceedings  in  case  of,  1455-1459. 
State,    when    takes    as    absolute    owner, 

1459. 
Time  for  commencing  proceedings,  1455. 
Unknown  resident  heirs,  preservation  of 

rights  of,  1459. 

ESTATES  OF  DECEDENTS.  See  Claims 
and  Debts  Against  Decedent;  Contest 
of  Will;  Distribution  of  Estate  of  De- 
cedent; Family  Allowances;  Guar- 
dians; Homestead,  Probate;  Probate 
of  Will;  Public  Administrator;  Sales 
of  Decedents'  Property;  Special  Ad- 
ministrators; Wills. 

ESTOPPEL. 

Against  quo  warranto  proceedings,  957. 

As  to  boundaries  or  division  lines,  2140- 
2148. 

By  judgment,  1943-1952. 

Of  owner  to  deny  mechanic's  lien,  1366- 
1368. 

To  assert  statute  of  frauds,  2010. 

To  deny  recitals  in  written  instruments, 
1984. 

To  falsify  what  another  is  led  to  be- 
lieve,  1985. 

To  plead  statute  of  limitations,  156,  161. 

To  repudiate  written  contract  or  deed, 
2007. 

Of  tenant  to  deny  landlord's  title,  198G. 
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EVIDENCE. 

1.  In  general. 

2.  Admissions. 

3.  Declarations. 

4.  Records. 

5.  Parol. 

6.  Presumptions  and  burden  of  proof. 

7.  Weight  and  sufficiency. 

See  Judicial  Notice;  Trial;  Witnesses. 

1.     In  general. 

Affidavits  as,  2021. 

Affidavit,  what  may  be  proved  by,  2023- 
2025. 

Best  evidence,  effect  of  failure  to  pro- 
duce, 2101. 

Block-books,  admissibility  of,  1961. 

Books,  entries  in  by  decedent,  1965. 

Books,  entries  in  official,  1954,  1956. 

Books,  entries  in  shop-book,  1965. 

Books,  medical  and  scientific,  1960. 

By  whom  to  be  produced,  2013-2015. 

Certified  copies  of  deed  or  record,  1967. 

Certificate  of  documents,  1953. 

Certificate  of  good  character  not  admis- 
sible, 2021. 

Certificate  of  incorporation  as  best  evi- 
dence, 1879. 

Certificate  of  purchase  as  evidence  of 
ownership,  1955,  1957. 

Character  of  party  or  witness,  testimony 
to  show,  2078,  2079. 

Circumstantial,  admissibility  and  effect, 
1882,  2083,  2084. 

Circumstantial,  to  prove  identity  and 
authority,  1882. 

Corroboration  of,  1884. 

Competency  of  testimony  involving 
transaction  with  decedent,  1926-1930. 

Compromise,  attempt  to  not  admissible, 
2148. 

Contracts,  rules  for  construction,  1904, 
1910. 

Conversation,  admission  of  entire  after 
omitting  part,  1894. 

Conviction,   proof   of  former,   2005. 

Copies  of  field-notes  of  survey,  2145. 

Customs  and  rules  of  miners,  915. 

Decedent's  knowledge  of  danger,  how 
proved,   1886. 

Deeds  or  copy  of  record  as  evidence, 
1967. 

Diagram  as,  1961. 

Elections,  1974. 

Entries  by  decedent,  admissibility  of, 
1965. 

Entries  by  officer  or  boards.  1956. 

Entries  in  official  books,  1954. 

Expert  testimony  as  to  meaning  of  in- 
strument,  1907,  1908. 

Expert  testimony,  expert  witness,  quali- 
fications of,  1908. 

Expert  testimony,  hypothetical  questions, 
how  formed,  1908". 


EVIDENCE.     1.  In  general.     (Continued.) 

Extrinsic  evidence  aft'ecting  writing  in 
suit  to  quiet  title,  905. 

Extrinsic  evidence  to  explain  bound- 
aries, 2142-2144. 

Extrinsic  to  explain  contract,  1906. 

Foreign  law,  how  proved,  1939. 

Handwriting  of  testator,  1963. 

Handwriting,  proof  of,  1963-1966. 

Harmless  error  in  introduction  of,  2041. 

Hearsay,  admissibility  of,  1880. 

Hearsay  not  admissible,  1885,  1886. 

Indirect,  admissibility  of,  1882. 

Indispensable,  what  is,  2005-2012. 

Inferences,  in  general,  1969. 

Inferences,  when  arise,  1983. 

In  transactions  involving  estate  of  de- 
cedent, 1928-1930. 

Inspection  of  document  by  adverse 
party  before  introduction  in  evidence, 
2079. 

In  suits  to  quiet  title,  904. 

Introduction  of  at  trial,  652-654. 

Judgments,  and  judicial  records,  how 
proved,  1940,  1941. 

Judgment,  foreign,  how  authenticated, 
1941,  1942. 

Judgment  roll,  admissibility  of,  780. 

Jury  as  judge  of  effect  and  value  of, 
2080-2084. 

Kinds  of  public  writing,  1938. 

Letters,  admission  of  entire  after  ad- 
mitting part,  1893. 

Letter  of  introduction  not  admissible, 
2021. 

Letters  testamentary  as,  1505. 

Lost  books  or  instruments,  proof  of  con- 
tents, 1962. 

Lost  instruments,  evidence  of  contents, 
1895-1898. 

Lost  public  record  or  document,  proof 
of  contents,  1S99. 

Maps,  admissibility  of,  1960,  1961,  2144. 

Material  objects,  admissibility  of,  1879. 

Material  objects,  admissibilitv  in  crimi- 
nal case,  1968. 

Mathematical  computations,  how  proved, 
1896. 

Motion  to  strike  out,  652. 

Notary's  certificate,  conclusiveness  of, 
1887. 

Notes  of  reporter  as  evidence,   126. 

Notice  to  adverse  parties  to  produce  in- 
strument, 1952. 

Objections  to.  how  taken.  1935. 

Order  of  proof,  how  regulated,  652,  2039- 
2042. 

Ordinances,  how  proved,  1953. 

Opinion,  in  condemnation  proceedings, 
1437. 

Pedigree,  declarations  to  prove,   1892. 

Photographs,  admissibility  of,  19G0. 

Photographs   of  handwriting,   1963. 

Proof  of  part  of  transaction  admits  evi- 
dence of  whole,  1892,  1894. 

Public  writings,  proof  of  contents,  1937- 
1950. 
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EVIDENCE.     1.  In  general.     (Continued.) 

Kebuttal,  plaintiff's  evidence  in,  2040. 

Keporter's  notes,  and  transcript  thereof, 
126. 

Res  gestEE,  in  libel  case,  1886. 

Res   gestas,    what   constitute,    1890-1892. 

Rulings  on,  harmless  error,  459. 

Secondary,  prerequisite  to  admission  of, 
1962. 

Statute  of  frauds,  whether  bars  intro- 
duction of  instrument,  2010. 

Surveys  and  field-notes,  1961. 

Telegrams,  arrival  of,  1966. 

Writings,  proof  of  contents,  1895,  1898. 

2.     Admissions. 

And  instructions  as  to,  2092. 

Attempt    to    arbitrate    or    compromise, 

2148. 
In  answer,  1894. 
Of     master     of     vessel,     whether     bind 

owner,  966. 

3.    Declarations. 

And   admissions,   admissibility   of,   1886. 

Admission  of  conflicting,  1880. 

Of  co-couspirator,  admissibility  of,  1886. 

Of  deceased  person,  1891. 

Of  decedent,  admissibility  against  suc- 
cessor in  interest,   1892-1893. 

Of  decedent  to  prove  pedigree,  1892. 

Of  predecessor  in  title,  admissibility  of, 
1888-1890. 

Part  of  res  gestae,  1890-1892. 

To  prove  boundaries,  2145. 

4.    HecordiS. 

Certified  copies   of,  1882. 

Of  foreign  country,  how  authenticated 
and  proved,  1941,  1942. 

Judicial,  what  are  and  how  proved, 
1940,  1941. 

Illegal  removal  of,  effect  on  admissibil- 
ity, 1966. 

Instructions  to  sheriff,  1937. 

Preliminary  proof  of  signatures,  1938. 

Public  of  private  writings,  1938,  1953, 
1954. 

5.    Parol. 

To  explain  description  of  land,  2142- 
2144. 

To  show  mistake  and  imperfection  in 
writing,  1900-1902. 

To  show  mistake  or  fraud,  1901. 

To  show  want  of  consideration,  1901. 

To  vary  writings,   1900-1905. 

6.     Presumptions  and  burden  of  proof  as 
to. 

Abandonment  of  land,  1975. 
Abandonment  of  wife,  1978. 
Ability  to  support  wife,  1978. 
Acceptance  by  grantee,  1976. 
Adoption  of  minors,  1978. 
Agency,  1978. 
Alteration  of  instrument,  1071,  2015. 


EVIDENCE.    6.  Presumptions  and  burden 

of  proof  as  to.     (Continued.) 
Appearances,  1980. 
Assessments  of  real  property,  1977. 
Assignment  in  writing,  2007. 
Assignment  for  creditors,  1971. 
Attachments,  1980. 
Authority  of  attorney,  1980,  1981. 
Bailments,  1970. 
Bills  and  notes,  1971. 
Bills    and    notes,    bona    fide    ownership, 

2014. 
Books    and    papers,    order    to    produce, 

2016. 
Breach  of  guaranty,  1971. 
Character  of  accused,  1980. 
Chastity,  1983. 
Claims  against  estate,  1980. 
Consideration  for  deeds,  1985,  2003. 
Consideration  for  note  or  check,  2000. 
Consideration     for     written      contracts, 

2003. 
Common  law,  1969. 
Community  and  separate  property,  1977, 

1978. 
Conclusive  presumptions,  1984-1988. 
Consent  to  action  or  procedure,  1980. 
Construction  of  contract,  1970. 
Contents  of  lost  records,  1982. 
Contents  of  statements  on  appeal,  1982. 
Continuance  of  existing  things,  2002. 
Conveyances  to  wife,  1978. 
Corporations  and  their  ofiicers,  1973. 

Damages,  1973. 

Damages  for  exclusion   of  tenant,  2013. 

Date  of  instrument,  2000. 

Death  of  absent  person,  2001. 

Deeds  and  conveyances,  1975. 

Demand  of  performance,  statute  of  limi- 
tations, 155. 

Depositions,  1981. 

Dicta  by  appellate  court,  19S2. 

Disputable   presumption,   1990-2004. 

Distinction  between  inference  and  pre- 
sumption,  1969. 

Divorces,  1978. 

Domicile  of  wife,  1978. 

Drunkenness,  prior  habits  of,  1983. 

Easements,  1976. 

Election  or  appointment  to  office,   1993. 
Facts  presumed   or  lound   proved,   1998. 
Fairness  and  regularity  of  private  trans- 
action, 1999. 
Fellow-servants,   1972. 
Franchises,  1974. 

Fraudulent  conveyances,  1971,  1972. 
Funds  used  by  married  woman,   1888. 
Genuineness  of  ancient  documents,  2003. 
Gifts,  1970. 

Grounds  for  motion,  1982. 
Guardianship  matters,  1978. 
Guilt,  1983. 

Happening  according  to  nature,  2001. 
Highways,  1977. 
How  overthrown,  1983. 
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EVIDENCE.     6.  Presumptions  and  burden 

of  proof  as  to.      (("ontinued.) 
Identity    of    person    from    identity    of 

name,  2001. 
Identity    of    things    from    identity    of 

names,   1970. 
Implied  promise  to  pay,  1971. 
In  action  of  ejectment,  1976. 
In  favor  of  judgment,  verdict  and  find- 
ings, 199S. 
Income  from  estate,  1980. 
Injury  to  litigant,  1982. 
Innkeepers,  1979. 

Innocence  of  wrong  or  crime,  1991. 
Instruction  as  to,  1981. 
Intent  as  to  consequences  of  act,   1992. 
Intent  of  unlawful  act,  1992. 
.rudgmcnt  roll,  779,   780. 
Judicial  record,  1999. 
Jurisdiction  of  court,  1999. 
Jurisdiction  of  foreign  court,  2014. 
Jury  must  find  according  to,  1983. 
Knowledge  of  law,  1986. 
Knowledge  of  consequence  of  act,  1970. 
Knowledge  of  danger,  1973. 
Knowledge  of  title  to  land,  1992. 
Landlord  and  tenant,  1976. 
Laws  of  other  states  or  countries,  1969. 
Legitimacy  of  children,  1986,  2002. 
Libel  and  slander,  1973. 
Malicious  and   guilty  intent,  1984. 
Malice  in  libel,  2013. 
Malicious  prosecution,  2013. 
Marriage,  2002. 
Matters  of  defense,  2013. 
Mexican  grants,  1974. 
Municipal   ordinances,   1970. 
Negligence  and  contributory  negligence, 

2114. 
Negligence,  from  happening  of  accident, 

1972-1975. 
Notices,  1982. 
Novation,  2013. 

Official  duty,  performance  of,  1994-1997. 
Omissions   in  written  instruments,   1970. 
On  appeal,  1103-1105. 
Ownership  from  possession  of  property, 

1993. 
Partnership  matters,  1974. 
Patents  or  grants  of  land,  1973. 
Payment    or    non-payment,    1971,    1992, 

2014. 
Pleadings,  1981. 
Pleading  of  not  necessary,  328. 
Possession,  right  of,  2013. 
Possession  of  land,  1976. 
Probable  cause  for  false  imprisonment, 

2013. 
Probate  or  contest  of  will,  2014. 
Provisions     and     validity     of     contract, 

1970. 
Public  lands,  1974-1976. 
Publication  of  newspaper,  1970. 
Publication  of  summons,  1980. 
Purchase  of  shares  at  sale,  1981. 
Quieting  title,  904,  905. 
Quo  warranto  proceedings,  955,  956. 


EVIDENCE.  6.  Presumptions  and  burden 
of  proof  as  to.     (Continued.) 

Ratification   of  unauthorized  acts,   1974. 

Eatifieation  as  to  sale,  1976. 

Receipt  of  letter  or  telegram,  2000. 

Recitals  in  written  instrument,  1984. 

Resulting  trusts,  1978. 

Return  of  deposit  because  title  defec- 
tive, 2014. 

Rules  of  court,  1982, 

Sanity  and  competency,  1979. 

Signatures  to  official  documents,  1969. 

Statements  on  personal  knowledge,  1973. 

Stockholders,  persons  on  corporate  books, 
2004. 

Support  of  stepchildren,  1978. 

Surveys  and  descriptions,  1976,  2142. 

Survivorship  between  persons  perishing 
in  same  calamity,  2003. 

Title  to  land,  2014. 

To  suppress  evidence,  1992. 

Vacation  of  default,  2014. 

Undue  influence,  1979. 

Waiver  by  insurer,  1971. 

Waiver  of  finding,  1981. 

Warehouse  and  revenues  and  receipts, 
1971. 

Water-rights,    1977. 

Weight  of  and  instructions  concerning, 
2088. 

When  facts  prove,  1982. 

Who  required  to  produca  evidence, 
2015-2016. 

Wills,   1979. 

Witnesses,  1981. 

7.    Weight  and  sufficiency. 

Affidavit,  weight  of  allegations  in,  1885. 
Circumstantial  evidence,   2083. 
Conversation      with      deceased      person, 

210L 
Degree  of  proof  required,  1878. 
Failure  to   produce   best  evidence,  2101. 
Instructions   as   to,   2081-2090. 
Jury  as  judge  of,  2080. 
Numerical   preponderance    of    witnesses, 

2084. 
Preponderance  of  evidence,  2093-2095. 
Reasonable    doubt,    doctrine    of,    2095- 

2101. 
Satisfactory,  what  is,  1883. 
Stipulation   as   to,   2110. 
Sufficiency  to  sustain  verdict,  1883. 
Testimony     not     producing     conviction, 

2084. 
Witness  false  in  part,  2089-2091. 

EXAMINATION. 

Of  judgment  debtor  in  supplementary 
proceedings,  852-861. 

EXCEPTIONS  AND  BILIi  OF. 

After    judgment  and  settlement  thereof, 

716, '717. 
Amendments  to  bill,  711. 
Amendment  to  bill,  service  of,  712. 
Appeal  from  refusal  to  settle  bill,  716. 
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EXCEPTIONS  AND  BILL  OF.  (Con- 
tinued.) 

Authentication  of  bill,  711. 

Bill  of,  must  specify  wherein  evidence 
is  insufficient,   704. 

Bill  of,  appealability  of  orders  respect- 
ing, 1127. 

Bill  of,  contents  and  sufficiency  of,  1076. 

Bill  of,  to  include  what,  706. 

Bill  of,  inclusion  and  identification  of 
papers,  707. 

Bill  of,  in  case  of  election  contest,  1279. 

Bill  of,  in  case  of  exceptions  after  judg- 
ment, 716,  717. 

Bill  of,  necessity  for,  1075. 

Bill  of,  on  motion  for  new  trial,  734. 

Bill  of,  service  under  alternative 
method,  10-48. 

Bill  of,  substitute  for,  1087,   1088. 

Certification  of  bill,  715. 

Contents  of  bill,  710. 

Correction  of  matters  relating  to  bill, 
426. 

Definition  of  bill,  700. 

Delay  in  filing  bill,  715. 

Evidence  to  be  set  out  in  bill,  706. 

Extension  of  time  for  presenting  bill, 
713. 

Expiration  of  judge's  term  of  office,  set- 
tlement of  bill,  719. 

Form  of,  704 

Ingrossing  of  bill,  714. 

Judge  who  heard  proceedings,  to  settle 
bill  of,  713. 

Mandamus  to  compel  judge  to  settle  bill 
of,  714. 

Necessity   for,   700-704. 

Notice,  waiver  of,  715. 

Objections  not  taken  at  trial,  consider- 
ation on  appeal,  701-703. 

Orders  and  decrees  deemed  excepted  to, 
703,  704. 

Presentation  and  settlement  of  bill, 
time  for  and  proceedings  upon,  708- 
719. 

Eedundant  and  useless  matter  in  bill  of, 
713. 

Reference,  inclusion  of  papers  by,  707. 

Refusal  to  settle,  mandamus  to  judge, 
714. 

Refusal  of  judge  to  allow  bill,  remedy, 
717-719. 

Service  of  amendments  to  bill,  712. 

Service  of  bill  on  adverse  parties,  711, 
715. 

Settlement  of  bill  after  expiration  of 
judge's  term  of  office,  719. 

Settlement  of  bill  by  supreme  court 
upon  refusal  of  trial  judge,  717-719. 

Settlement  of  bill  of,  708-719. 

Signing  and  filing,  708. 

Skeleton   bill,   707. 

Specifications  necessary  for  review  of 
evidence,  1101. 

Specification  of  error,  sufficiency  of, 
705. 


EXCEPTIONS  AND  BILL  OF.  (Con- 
tinued.) 

Supreme  court,  application  to  where 
trial  judge  refuses  to  allow,   717-719. 

Time  for  presentation  and  settlement 
of  bill,  708-712. 

Waiver  of  objections,  701. 

What  deemed  excepted  to,  703,  704. 

EXECUTION. 

1.  In  general. 

2.  Sale. 

3.  Redemption. 

1.    In  general. 
After  death  of  judgment  debtor,  1634. 
Alias  writ,  803. 
Amendment  of  writ,  799. 
Any    debtor    of   judgment     debtor     may 

pay   latter's   creditor,   856. 
Attachment  of  property  after  sale,  550. 
Attack  upon  writ,  manner  of,  799. 
Claim  of  third  person  to  property,   811. 
Collection  of  money  due  from  judgment 

debtor,  849-851. 
Contingent    and    complicated    contracts, 

levy  upon,  800. 
Credit    and    securities,    seizure    of,    806, 

807. 
Death  of  party,  issuance  after,  804. 
Dormant  judgment,  revival  of,  802,  804. 
Enforcement    of    judgment    by   writ    of, 

801,   802. 
Exemptions  from,  817-821. 
Interests    in    real    property,  levy  upon. 

806. 
Issuance  after  death,  1634,  16.']9. 
Issuance  after  five  years,  802-804. 
Issuance,  direction  to  whom,  805. 
Issuance  of,  how  compelled,  796. 
Issuance  of,  manner  of,  798-800. 
Issuance  of,  time  for,  795-797. 
.Judgments,  levy  upon  and  sale   of,  807. 
Justice's    court,    proceedings    in,    1009- 

1011. 
Levy  and  seizure,  798-800. 
Levy,  designation  of  property  by  debtor, 

802. 
Levy   of,  effect   of,   796. 
Levy  of  writ,  822-824. 
Liability  of  officer,  807,  811. 
Liability  of  sheriff,  822,  827. 
Lien  of,  808. 
Moneys     due     from     municipality,     how 

reached,  849-851. 
Patent  rights,  levy  upon,  807. 
Payment,      any      debtor      of      judgment 

debtor  may  pay  latter's  creditor,  856. 
Personal  property,  seizure  of,  806. 
Priority   of   claim   for   wages   or   salary, 

1380-1382. 
Proceedings  supplemental  to,  852-861. 
Property  and  interest  affected  by,  802. 
Property  exempt  from,   817-821. 
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EXZCrUTION.   1.  In  general.    (Continued.) 
Property  subject  to  levy  or  seizure,  805- 

812. 
Property   subject   to   seizure,   S05-812. 
Keal  property,  levy  upon,  806. 
Kecoiver  fof   mine.   8  1.3. 
Keturn  of  sheriff,  800. 
Revival  of   dormant  judgment,   802-804. 
Salaries    and    wages    of    public    officials 

and  emploj^ees,  850-851. 
Seat  in  stock  exchange,  levy  upon,  807. 
Second  writ,  effect  on  first,  803. 
Sheriff's  liability,  807. 
Sheriff's  liability  to  third  person,  811. 
Sheriff's  accruing  costs,  822. 
Stay  of,  on  appeal,  1C52-1073. 
Stay  of,  power  to  order,  796. 
Stock  in   corporation,   seizure  of,  806. 
Supplementary    proceedings,    852-861. 
Supplementary   proceedings,   in   justice's 

court,   1011. 
Time  for  issuance  of,  796. 
Time     for     issuance,    after    five    years, 

802-804. 
Third  person,  claim  of  propertj'  by,  810- 

812. 
Unregistered  corporate  stock,  levy  upon, 

830. 
Vacation  of,  power  to  order,  796. 
Validity  of,  796,  799. 
Venditioni  exponas,  necessity  of  to  jus- 
tify sale,  801. 
Wages    or    salary,    preferred    claim    for, 

1380-1382. 
Waste  on  property  after  sale,  remedies, 

843. 
Who  may  have  issued,  796-798. 
Writ  of,  how  executed,  822. 

2.     Sale. 

Action  against  bidders,  829. 
Application   of  proceeds,  800. 
Buyer  as  bona  fide  purchaser,  832. 
Buyer  as  innocent  purchaser  for  value, 

830-832. 
By  court  commissioner,  830. 
Check  given  upon,  822. 
Computation  of  time,  824. 
Contribution  by  party  paying  more  than 

share,  848. 
Certificate  of,  834. 

Damages  for  failure  to  give  notice,  823. 
Duty  and  liability  of  sheriff,  827. 
Effect  of  reversing  judgment,  1111. 
Ejectment   by   purchaser,   808. 
En  masse,  826. 
Eviction   of  purchaser  for  irregularities 

in,  846-848. 
Execution  creditor  as  purchaser,  830. 
Failure  to  pay  purchase  money,  829. 
False  return  by  sheriff,  825. 
How  conducted,  826-836. 
Injunction  against,  827. 
Leasehold   estates,  834. 
Limitation   of   actions,  833. 
Notice  of,  824. 


EXECUTION.     2.  Sale.     (Continued.) 

Notice  of,  absence  of,  825. 

Notice  of,  penaltv  for  failure  to  give, 
825. 

Notice  of,  publication  of,  825. 

Of  parcels  separately,  826. 

Of  vessel.  970. 

Of  real  property,  831-836. 

Postponement  of,  827. 

Property  not  capable  of  delivery,  830. 

Rents  and  profits  of  property,  844-846. 

Reversal  of  judgment,  rights  of  pur- 
chaser,  846-848. 

Sheriff's  deed,  validity  and  effect  of, 
827,  831,  841. 

Title  acquired  by  purchaser,  822,  832, 
845. 

Under  decree   of  foreclosure,  827. 

Vacation  of,  832. 

Validity  of,  828. 

Waste  on  property,  remedies  for,  843. 

3.     Redemption. 
By  judgment  debtor,  or  another  redemp- 

tioner,  840,  841. 
Certificate  of,  841. 
Effect   of,   836,   841. 
Estoppel  to  question  validity  of,  840. 
Legal  title  during  time  for,  838. 
Offer   of,   838. 

Payment  or  tender  of  money,  837,  842. 
Prior  liens,  836. 
Procedure  upon,  842-844. 
Successive  redemptions,  840. 
Successors  in  interest  of  debtor,  835. 
Time  for,  837,  840. 
What  law  governs  as  to  time,  837. 
Who  entitled   to,  834-836. 
Who  is  redemptioner,  835,  840. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  In  general. 

2.  Dlsoualificatlon. 

3.  Nomination  of  administrator. 

4.  Letters  testamentary. 

5.  Letters  of  administration. 

6.  Bonds. 

7.  Liabilities. 

8.  Inventory  and  appraisement. 

9.  Accoimts. 

10.  Removal  and  revocation  of  letters. 

11.  Actions. 

12.  Statute  of  limitations. 

13.  Appeals. 

See  Claims  and  Debts  Against  Decedent; 
Contest  of  Will;  Distribution  of  Estate 
of  Decedent;  Family  Allowances;  Guar- 
dians; Homestead,  Probate;  Probate  of 
Will;  Public  Administrators;  Sales  of 
Decedents'  Property;  Special  Adminis- 
trators; Wills. 
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EXECUTORS   AND   ADMINISTEATORS. 

(Continued.) 

1.  In  general. 

Absentee,  right  to  letters,   1508. 

Adverse  possession  by  or  against,  1564, 
1701. 

Administrator  with  will  annexed,  pow- 
ers of,  1511. 

Body  of  decedent,  who  may  dispose  of, 

156l;. 

Certiorari  to  annul  appointment  of, 
1517. 

Citations,  how  directed  and  what  to 
contain,  1796. 

Citations,  service  of,  1796,  1797. 

Claims  of  against  estate,  1641,  1642. 

Claims  against  estate,  appeals  from  or- 
ders respecting,  1132. 

Co-executors,  death  or  disability  of  one, 
1540. 

Co-executor,  liability  of,  1535. 

Co-executors,  validity  of  acts  of  one  or 
more,  1509-1511. 

Compounding  with  debtor,  1706. 

Corporation   executor,  bond   of,   1504. 

Costs,  by  whom  to  be  paid,  1802,  1803. 

Costs,  liability  for,   1640,   1641. 

Costs  in  action  for  enforcement  of  con- 
tract, 1711. 

Contempt  of  court  by,  1383,  1384,  1804. 

Contracts  of  decedent,  enforcement  of, 
1710-1715. 

Contracts  of,  personal  liability,  1742. 

Counsel  fees,  when  allowed,  1803. 

Counsel  fees,  in  case  of  trusts,  1791, 
1793. 

Conversion  of  property  and  liability 
therefor,  1.568-1571. 

Conversion,  action  for  by  executors, 
1703. 

Conveyance  to  heir  or  devisee,  1565. 

Death  of,  effect,  1506,  1508. 

Death  of  one  or  all  of,  new  adminis- 
trator, 1546. 

De  bonis  non  administrator,  1548. 

Debts,  failure  to  collect,  liability  for, 
1721. 

De  facto,  1522. 

Desire  of  testator,  whether  controls  in 
appointment  of,   1518. 

De  son  tort  executor,  1548. 

Discharge  of  on  final  settlement  of  ac- 
count, 1788. 

Discharge  of  on  settlement  of  final  ac- 
count,  1755. 

Discharge  of,  vacation  of  order,  1788. 

Discovery  of  property  after  decree  of 
distribution,   procedure   upon,   1789. 

Disqualification  of  judge,  what  consti- 
tutes and  proceedings  upon,  1549-1551. 

Disqualification  of  judge  who  is  cred- 
itor, 1616. 

Distribution,  appeals  from,  1132. 

Distinction  between,  1511. 

Duties  of  persons  in  whose  house  any 
stranger  dies,  1810. 


EXECUTORS   AND   ADMINISTRATORS, 

1.  In  general,     (Continued.) 
Embezzling    effects    of    decedent,    1568- 

1571. 
Estates    under    fifteen    hundred    dollars, 

setting  apart,  to  widow,  1591,  1592. 
Evidence  of  transaction  with   decedent, 

1928-1930. 
Exhibits  or  reports  of,  1733. 
Fees  and  commissions  of,  1721-1732. 
Foreclosure   of  mortgage,  1565,   1566. 
Foreign    and     ancillary     administration, 

1702. 
Foreign,  distribution  when  decedent  not 

resident  of  state,  1776,  1777. 
Foreign,  rights  and  powers  of,  1494. 

Immorality  and  want  of  integrity  as  dis- 
qualifying, 1520. 
Integrity,  want  of,  1506. 
Joint    executors,    act    of   one    as   act    of 

all,  1509. 
Judgment  against,  1636-1638. 
Judgments    against    decedent,    payment 

of,   1748. 
Jurisdiction    court    first    applied    to    for 

letters,   1521. 
Jurisdiction    of    probate    court,    manner 

of  pleading,  397. 
Jury  trial,  right  to,  1802. 
Jury  trial,  verdict  advisory,   1801. 
Life    estates,    determination    of   title    to 

on   death    of  life   tenant,   1805. 
Married   woman   as  executrix,   1507. 
Mortgage     of     property     of     decedent, 

grounds  and  proceeding  for,  1685-1694. 
Minor,  right  to  letters,  1508,  1509. 
Minors,  when  and  how  may  administer, 

1519. 
Named  in  will,  whether  court  must  ap- 
point,  1505. 
Necessity  of  administration,  1569. 
New      administrator,     appointment      of, 

1546. 
New     appointment,     after      lesignation, 

1547,   1548. 
New  trials,  rules  of  practice,  1798-1800. 
Notice    to    creditors,    before    inventory, 

1554. 
Notice     to     creditors,     publication     of, 

1603-1606. 
Notice  to   creditors  where   estate   under 

fifteen  hundred,  1591. 
Notices,  time  and  manner  of  publishing, 

1795. 
Oath  of,  failure  to  qualify,  1531. 
Official  character,  how  established,  1531. 
Possession  of  administrator  not  adverse 

to  heir,  163. 
Possession  of  and  title  to  estates,  1695- 

1697. 
Possession   of   estate   of   decedent,   right 

to  have,  1559,  1566. 
Powers  and  duties  as  against  surviving 

partner,  1705. 
Powers    and    duties,    contracts    of    dece- 
dent, enforcement,  1710-1715. 
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EXECUTORS   AND   ADMINISTRATORS. 

1.  In  general.     (Continued.) 

Powers  and  duties,  improvement  of 
property,  1563. 

Powers  and  duties,  payment  from  funds 
of  estate,  1562. 

Powers  and  duties,  possession  of  and 
title  to  estate,  1695-1697. 

Powers  and  duties  of,  possession  and 
title   to  property,   1559-1566. 

Profits  coming  to,  accounting  for,  1719- 
1721. 

Prohibition,  issuance  of  writ  of,  1254. 

Prohibition,  when  lies,  1257. 

Public   administrators,  1800-1814. 

Publication,  affidavit  for,  1795. 

Publications,  time  and  manner  of  mak- 
ing, 1795. 

Purchase-money  an  asset  of  estate,  1749. 

Purchase  by,  of  claims  against  estate, 
1720. 

Remedies  of  and  actions  maintainable 
by,  1699. 

Rents  and  profits,  application  to  pay- 
ment of  debts,  1561. 

Renunciation  of  right  to  administer, 
1510. 

Resignation  of,  and  appointment  of  suc- 
cessor, 1547,  1548. 

Rules  of  practice  in  probate  proceed- 
ings, 1797. 

Second  administrator,  appointment  of, 
1516. 

Specific  performance  against,  1674,  1675. 

Specific  performance  by,  1701. 

Surviving  husband  or  wife,  right  to, 
1513. 

Surviving  partner,  settlement  of  busi- 
ness by,  1704-1706. 

Title,  interest  and  right  to  possession, 
1561. 

Title,  interest  and  right  to  possession  of 
heir,  1562. 

Title  of  devisees  to  property,  source  of, 
1481. 

Title  of  probate  proceeding,  153. 

Title  to  estate,  1697. 

Trover,  action  of  by  executor,  1703. 

Trust  against  decedent,  how  enforced, 
1610. 

Vacation  of  and  relief  from  orders  in 
probate,  443. 

Vouchers  of,  necessity  and  sufficiency 
of,   1737-1739. 

Want  of  understanding  as  disqualifying, 
1520. 

Where  executor  is  debtor  of  decedent, 
1557. 

Will  naming  no  executor,  1507. 

Who  entitled  to  letters,  illegitimate 
child,  1527. 

Who  entitled  to  letters  in  case  of  for- 
eign  will,   1492,    1494. 

2.     Disqualification. 
Burden  of  proving,  1.520. 
Bigamy   as   disqualifying,   1520. 


EXECUTORS  AND   ADMINISTRATORS. 

2.  Disqualification.     (Continued.) 

Matters  working,  1519,  1520. 

Non-residents  as  disqualifying  adminis- 
trator, 1519. 

Of  one  co-executor,  1546. 

Of  one  or  all,  new  administrator,  1546. 

Of  one  of  several,  new  administrator, 
1546. 

Of  executrix,  1506. 

Who  incompetent  to  act  as  executor, 
1505,   1506. 

Who  incompetent  to  act  as  administra- 
tors,  1519,   1520. 

3.  Nomination  of  administrator. 

By   person  entitled  to  administer,   1526, 

1527. 
By  surviving  spouse,  1514. 
By  widow  after  remarriage,  1508. 
By  a  foreign   executor,   1518. 
Estoppel  to   revoke,   1529. 
Rights   of  persons  other  than   surviving 

spouse,  1514. 

4.     Letters  testamentary. 

As  evidence,  1505. 
Right  to,  1505. 

To  whom  should  issue,  1504,  1505. 
Petition  for,  disqualification,  1549,  1551. 
Revocation  of,  grounds  and  proceedings 
for,  1551-1554. 

5.    Letters  of  administration. 

Conclusiveness  of,  1522. 

Forfeiture  of  right  to  by  delay  in  ap- 
plying for,  1476. 

Minors,  adults  not  preferred  to,  1515. 

Order  of  persons  entitled  to,  1513,  1518. 

Petition  for,  allegations   of,  1521. 

Petition  for,  averment  of  competency 
of  petitioner,   1520. 

Petition,  for,  collateral  attack  on  deter- 
mination of  jurisdictional  facts,  1523. 

Petition  for,  conflict  for  jurisdiction, 
1521. 

Petition  for,  disqualification  of  judge, 
1513. 

Petition  for,  hearing  and  jurisdiction 
thereof,  1522. 

Petition  for,  how  made,  1521. 

Petition  for,  when  deemed  made,  1521. 

Petition  for,  disqualification  of  judge, 
1549-1551. 

Petition   for,  hearing  of,  1524. 

Petition  for,  jurisdiction  and  presump- 
tions,  as   to,   1523. 

Petition  for,  notice  of,  1523. 

Petition  for,  opposition  to  or  contest  of, 
who  may  make,  1524. 

Petition  for,  postponement  of.  1525. 

Petition  for,  postponement  of  hearing 
until  validity  of  will  determined, 
1470. 

Petition  for,  proofs  necessary  to  make 
at   hearing,   1525,   1536. 

Power  and  duty  of  court  to  grant,  1513. 
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EXECUTORS  AND  ADMINISTRATORS. 
5.  Letters  of  administration.  (Con- 
tinued.) 

Preference  of  persons  equally  entitled, 
1518. 

Eight  of  children  to,   1515. 

Right  of  brothers  to,  1515. 

Right  of  father  to,  1515. 

Right  of  minor  to,  1519. 

Seal,   1512. 

Waiver  of  right  to,   1525. 

With  will  annexed,   1506,   1507. 

With  will  annexed,  effect   of,   1545. 

With  will  annexed,  powers  of  holder, 
1548. 

Who  entitled  to,  1513-1518. 

6.    Bonds. 

Actions  against  sureties,  1700. 

Action  on  by  subsequent  representative, 
1706. 

Action  on,  set-off  for  advancement,  1540. 

Additional  security,   15.34,   1536. 

Additional  bond  is  cumulative,  1538. 

Additional  in  case  of  failing  sureties, 
1537. 

Additional  security,  appeal  from  order, 
1539. 

Additional  security,  power  and  duty  of 
court,  1538. 

Additional  security,  citation  to  secure 
cost,  1538. 

Attack  bv  sureties  on  decree  of  distribu- 
tion, 1533. 

Breach  and  enforcement  thereof,  1534. 

Collateral  attack  on,  1532. 

Conclusiveness  of  recitals  in,  1540. 

Contribution  between  sureties,  1533. 

Discretion  in  fixing  amount,   1532. 

Effect  of  decree  directing  payment  of 
money,   1534. 

Effect  of  delay  in  giving,  1531. 

Effect  of  failure  to  present,  1531. 

Effect  of  failure  to  qualify,  1533. 

Execution  and  form  of,  1532. 

Extent  of  liability  of  sureties,  1540. 

Failure  to  give  security,  revocation  of 
letters,   1536. 

In  case   of  corporation,   1504. 

Inquiry  of  court  into  sufficiency  of,  1539. 

Joint  liability  on  separate  undertakings, 
1540. 

Liability  and  discharge  of  co-executor, 
1535. 

Liability  for  uncollected  debts,  1721. 

Liability  of  sureties,  1532,  1534. 

Liability  of  sureties  for  debt  due  from 
administrator,    1557. 

Remedy  of  sureties  against  administra- 
tor, 1533. 

Release  of  sureties,  1533,  1539. 

When  may  be  dispensed  with,  1537. 

7.     Liabilities. 
In  general,  1682. 
Charging  with  all  of  estate,   171G-1733. 


EXECUTORS   AND   ADMINISTRATORS. 

7.  Liabilities.      (Continued.) 
Joint  and  several  liability  of,  1510. 
Of  one  for  acts  of  others,   1510. 
For  embezzling  or  converting  property, 

1568-1571. 
For  losses  to  estate,  1719-1721. 
For    rents    and    profits    after    execution 

sale,  845. 
For  torts,  1703. 
On  contracts,  1742. 
On  contracts  of  decedent,  1710-1715. 
Statute  of  frauds,  1716. 
Management  of  presumed  regular,  1718. 

8.     Inventory  and  appraisement. 

Affidavit  of  administrator  to,  1558. 

Appraiser,  when  may  be  dispensed  with, 
1559. 

As   evidence   of  value.   1554,   1718. 

Debt  due  from  executor  or  adminis- 
trator, 1557. 

Does  not  affect  creditor,  1554. 

Failure  to  file,  revocation  of  letters  for, 
1559. 

Of  after-discovered  property,  1556, 
1559. 

Right  to  possession  of  property,  1559- 
156G. 

Second  or  further,  1554. 

Time  for  filing,  1554. 

Trust  funds  in  hands  of  executrix,  1557. 

What  constitutes  estate  of  decedent, 
1569. 

What  must  be  inventoried  and  ap- 
praised,  1556. 

9.     Accounts. 

After  resignation,  1547. 

Appeal  from  order  settling,  1132,  1739. 

Appeal  from  settlement,  time  for,  1795. 

Appeal,  review  on,   1718. 

Appeal    and    review    in    case    of    final, 

1755. 
By  surviving  partner,  1563. 
Collateral  attack  on  settlement,  1745. 
Conclusiveness   of,   1733,   1736. 
Contest   of   by   interested   parties,    1734, 

1741-1743. 
Counsel  fees,  allowance  for,  1722-1731. 
Counsel  fees  in  case  of  trusts,  1791,  1793. 
Debts  uncollected  without  fault,  1721. 
Discharge  on  settlement  of  final,  1788. 
Establishing  of  claims,   1739. 
Exceptions  and  opposition  to,  1741-1743. 
Exhibit  of  condition  of  estate,  1733. 
Expenses,  allowances  for,  1722-1731. 
Expenses  of  last  sickness,  1748,  1750. 
Fees  and  compensation,  1722-1732. 
Final   account   and   discharge,   1755. 
Foreign   assets,  1563. 
Funeral  expenses,  1748,  1750. 
In  case  of  deceased  executor,  1747, 
Issues   on,   638. 
Jurisdiction  of  court  of  equity,  1733. 
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9.  Accounts.      (Continued.) 

Jurisdiction   of   court   after   final   distri- 
bution, in  case  of  trustee,  1790-1792. 

Notice  of  day  of  Bettlement,  1739,  1740. 

Notice  of  settlement,  decree  of,  1746. 

Payment  of  debts,  1747,  1755. 

Profits  or  losses,  1719,  17?1. 

Rendition  after  authority  revoked,  1730. 

Rendition  at  close  of  term,  1735,  1736. 

Settlement  of,  1717. 

Settlement  of,  appeal  and  review,  1745. 

Settlement  of,  attack  upon,  1743,  1745. 

Settlement  of,  conclusiveness,  1743-1746. 

Settlement  of,  eontinuauces,  1739. 

Settlement  of,  finding  and  order,  1745. 

Settlement  of,  judgment  roll,  1745. 

Settlement     of,    jurisdiction    of     court, 
1740,   1742. 

Settlement    of,    nature     of     proceeding, 
1740. 

Settlement   of,   procedure  therfor,   1739- 
1746. 

Settling  on  confirmation  of  sale,  1673. 
.  Statute    of     limitations     does    not    run 
against  duty,  1733. 

Vacation  of  order  settling,  1743. 

What  to  be  charged  in,  1716-1718. 

10.     Removal  and  revocation  of  letters. 

Grounds  and  proceedings  for,  1551-1554. 

Appeal   and   review,   1552. 

For  failure  to  file  inventory,  1559. 

For  failure  to   give   notice  to   creditors, 

1642. 
On   arrival   of   minor  at   majority,   1508, 

1509. 
Revocation  of  letters,  1617. 
Revocation  of  letters,  grounds  and  pro- 
ceedings for,  1551-1554. 
Revocation  of  letters  for  failure  to  give 

additional  security,  1539. 
Revocation  of  letters  for  failure  to  give 

sufficient  security,  1536. 

Revocation    of    letters    for    failure    to 

file   inventory,    1559. 
Revocation  of  letters  in  favor  of  person 

having  prior  right,   1528-1530. 
Revocation    of   letters   in   f.ivor   of    one 

who  had  waived  rights,  1525. 
Revocation  of  letters,  appeal  and  review, 

1552. 

11.     Actions. 

Against  for  tort,  1703. 
By  in  ov.-n  name,  220. 
By,    complaint    by    new    administrator, 

1548. 
Ejectment,  1564. 

Entries,  of  decedent  as  evidence,  1965. 
For  conversion,  1563,  1564. 
Foreign  administrators,  1702. 
Judgment,  1701. 
Jurisdiction  of  court,  1698. 
Of  trespass,   15G5. 

Parties  and  pleadings,  1563,  1700-1702. 
Quieting  title,   1564,  1565. 
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11.  Actions.     (Continued.) 

Right  and  powers  concerning,  1698- 
1703. 

To  recover  damages  for  death  of  dece- 
dent,  231-234. 

To  recover  of  property  fraudulently  con- 
veyed, 1707-1710. 

To  set  aside  decedent's  deed,   1565. 

When  may  be  maintained,  1563-1566. 

12.     Statute  of  limitations. 
Actions    by    or    against     administrator. 


204. 

Actions  concerning  estate,  183. 
Waiver  of,   1625. 

13.     Appeals. 

Bond  or  undertaking,  1134. 

By  claimants  to  estate,  1026. 

By  special  administrator,   1130. 

From  orders,  questions  reviewable,  1106, 
1107. 

Right  to  take,  1026. 

Rules  of  practice,  1798-1800. 

Stay  of  proceedings,  1057. 

Suspensions  or  removal,  1552. 

Time  for  taking,  1031. 

What  orders  and  judgments  are  appeal- 
able,   1130-1133. 

EXEMPTIONS. 

Attachment,  what  property  is  exempt 
from,  550,  551. 

Burden  of  proof  to  establish,  820. 

Construction  of  statute,  817. 

Earnings  of  judgment  debtor,  819. 

Estate  of  decedent,  setting  apart  prop- 
erty for  family,  1573-1581. 

Farming  implements,   817. 

Homestead  and   grain  therefrom,   820. 

Horses  and  vehicles  of  draymen  and 
other  laborers,  819. 

Injunction  against  sale,  504. 

Insurance  money,  819,  820. 

Mining  claim  or  cabin,  819. 

Partnershin  property,  820. 

Patent   rights,   820. 

Pension  money,   820. 

Power  and  duty  of  court  regarding,  820. 

Provisions  for  family,  817. 

Salaries  and  v.-ages  of  public  officials 
and  employees,  850. 

Tools    and    implements    of    mechanic    or 
artisan,  818. 
Waiver  of  by  debtor,  817. 

EXPERT  TESTIMONY.     See  Evidence. 


FALSE  IMPRISONMENT. 

Damages  for  wrongful  arrest,  4G9. 
Limitation   of  actions,   195. 
Probable  cause  for,  2013. 

FALSUS  IN  UNO. 

Falsus  in  omnibus,  20S0-2091. 
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FAMILY  ALLOWANCE. 

After  homestead  set  apart,  1580. 

Appeal  and  review,  1131,  1572,  1586, 
1587. 

Application  for,  guardian  ad  litem,  227, 
229. 

Application  for  allowance,  time  for, 
1583. 

Application  for,  who  may  make,  1583. 

Application   for,  notice,   1586. 

Collateral  attack,  adjudication  of,  1573. 

Collateral  attack  on  order  for,  1586. 

Discretion  of  court  in  fixing,  1571. 

Effect  of  appointment  of  special  admin- 
istrator,   1544. 

Election  between  allowance  and  legacy, 
1583. 

Exempt  property,  setting  aside  for  fam- 
ily, 1573-1581. 

Finality  of,  1584. 

Guardian  ad  litem  to  apply  for,  1583. 

Modification   of  suspension   of,   1585. 

New  trial  and  appeal,  1586. 

Not  a  charge  on  family  home,  1571. 

Payments  of,  allowance  to  administra- 
tor,  1585. 

Payment  of,  vouchers  for,  1582. 

Power  of  court  to  fix,  1583. 

Power  and  duty  of  court  to  make,  1584. 

Presumption  in  favor  of  action  of  court, 
1584. 

Purpose  of,   1586. 

Eight  of  widow  to  support,  1571. 

Eight  of  widow  to,  1582. 

Separation  agreement,  power  of  probate 
court   over,    1586. 

Termination  of,  1571,  1585. 

Validity  of  order,  1585. 

Widow  not  accountable  to  children  for, 
1585. 

FEES, 

For  entering  in  justice's  judgment,  60. 
Of  court  reporter,  128,  12"9. 

FELONY. 

Conviction  of  attorney,  appeal  from 
judgment,  147. 

FICTITIOUS  NAME. 

Suing  party  by,  452-454. 

FINAL  JUDGMENT. 

"What  constitutes,  604. 

FINE  OR  PENALTY. 

Imposition  in  quo  warranto  proceedings, 
961,    962. 

Jurisdiction  of  justice  of  peace  in  ac- 
tion to  recover,  74. 

FIXTURES. 

Mechanic's  lien  upon,  1331. 

FORCIBLE    ENTRY    AND    DETAINER. 

See  Unlawful   Entry  and  Detainer. 
Action  by  lessee  against  owner,  1294. 
Acts   constituting   forcible   entry,   1289- 

1292. 


FORCIBLE    ENTRY    AND    DETAINER. 

(Continued.) 
Acts  constituting  forcible  detainer,  1293, 

1295,   1310. 
Answer,  general  denial,  1312. 
Appeal,  effect  of  reversal  of  judgment, 

1317,   1321. 
Appeal,  procedure,  1320,  1321. 
Appeal,  stay  of  proceedings,  1319. 
Claim  of  right  or  title,  1921. 
Complaint,   amendment  of,   1314. 
Concurrent    jurisdiction     of    justice    of 

peace,  76. 
Damages  for  detainer,  1311. 
Damages  and  recovery  thereof,  1316. 
Defenses  to  action,  1294,  1311. 
Demand     for     surrender    of     possession, 

1293. 
Detention  as  gist  of  action,  1293. 
Dismissal  of  premature  suit,  1311. 
Entry    by    one    entitled     to     possession, 

1290. 
Evidence,    admissibility    of,   1294,   1312, 

1313. 
Findings   in  action  of,  1320. 
Force   or  threat  of  force,  1293. 
Joinder  of  causes  of  action,  1306. 
Judgment,  effect  of  reversal,  1317,  1321. 
Judgment,    execution    and     satisfaction, 

1316-1319. 
Jurisdiction  of  justice's  court,  1315. 
Pleadings  in  action  of,  1319-1321. 
Possession,   essential  to  maintaining  ac- 
tion, 1309. 
Possession,  sufficiency  of,   1310. 
Possession      without      actual      presence, 

1293. 
Practice,  rules  of,  1319-1321. 
Remedy  not  exclusive,  1289. 
Rents  and  profits,  judgment  for,  1316. 
Restitution,  writ  of,  1313. 
Satisfaction    of     judgment    within     five 

daj's,  1317. 
Set-off  or  counterclaim,  1312. 
Showing  necessary  to  be  made  by  plain- 
tiff,  1311. 
Stay  of  proceedings  by  appeal,  1319. 
Treble     damages    or    treble     rents,    881, 

1316. 
Title  and  right  of  possession  not  triable, 

1310. 
Unlawful  defined,  1293. 
"What   constitutes,   1310. 
"What  constitutes  forcible  detainer,  1289. 

FOREIGN  CORPORATIONS.     See  Corpo- 
rations. 
Evidence  of  record,  1953. 
Proof  of  records,  1880. 

FOREIGN  EXECUTOR. 

i'owcrs  and  duties,   1702. 

FOREIGN  JUDGMENT. 

Attack  n])on   or  impeachment,  1951. 
How  authenticated  and  proved,  1942. 
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FOREIGN  liAW. 

How  proved,  1940. 
Presumption  as  to,   1969. 

FOREIGN  WILLS.     See  Wills;  Probate  ot 
Wills. 

FORFEITURE. 

Jurisdiction  of  justice  of  peace  to  en- 
force, 74. 

FORM. 

Of   civil   action,   153, 

FORMER  CONVICTION. 

How  proved,  2005. 

FRANCHISE. 

Action  against  person  usurping,  946-962. 
Collateral  attack  upon,  956. 
Perversion    of,   950. 
Presumptions  regarding,  1974. 
Waiver  of  forfeiture,  957. 
What  are,  949. 

FRAUD. 

Arrest  of  defendant  in  case  of,  465. 
Limitation   of    actions   to    obtain    relief, 

lSS-191. 
Presumption  in  favor  of  fairness,  1999. 
Proof  of,  2084. 
Relief    from    judgment    on    account    of, 

446-449. 

FRAUDULENT  CONVEYANCE. 

As    between    husband    and    wife,    1860, 

1861. 
Presumptions  and'  burden  of  proof,  1971, 

1972. 
Recovery  of  property  by  representative 

of  decedent,  1701-1710. 

FRAUDS,   STATUTE  OF, 

Agent  or  broker,  employment  of,  2010. _ 

Agreement  not  to  be  performed  within 
year,  2009. 

Agreement  not  to  be  performed  in  life- 
time, 2010. 

Boundaries  or  division  lines,  agreements 
concerning,  2140-2148. 

Contracts  of  executor,  1717. 

Division  line,  agreement  as  to,  2010. 

Effect  of,  2009. 

Estoppel  to  assert,  2010. 

Finding,  negativing  plea   of,  2010. 

Memorandum  of  contract,  2009. 

Oral  agreement  for  right  of  way,  927. 

Part  performance  of  contract,  2008,  2010. 

Partnership  agreement  as  to  land,  2010. 

Real  property,  agreements  concerning, 
2007-2010. 

Right  of  way,  agreement  for,  2010. 

Sale  of  goods,  partial  delivery,  2009. 

Whether  bars  introduction  of  instrument 
in  evidence,  2010. 

FUNERAL  EXPENSES. 

Payment  of  by  executor,  1748,  1750, 


G 


GARNISHMENT. 

Adverse  claim  of  title  by  garnishee, 
858,   860. 

Debt  and  credit  distinguished,  565. 

Debts  and  credits  subject  to,  and  pro- 
ceedings  thereon.   556,  560-565. 

Examination  of  defendant,  565. 

Examination  of  garnishee,  504. 

Examination  of  those  having  property 
belonging  to  judgment  debtor,  857. 

Liability  and  defenses  of  garnishee, 
562,  563. 

Moneys  due  from  municipality,  849-851. 

Of  money  of  contractor  in  hand  of 
owner,  1336. 

Pledge,  attachment  of,  565. 

Return  of  writ,  581-583. 

Salaries  and  wages  of  public  officials 
and  employees,  850. 

GENDER. 

Interpretation   of  word,  15. 

GIFTS. 

Presumption  as  to,  1970. 

GOODWILL. 

Of  partnership  passes  on  sale  of  dece- 
dent's property,  1650. 

GOVERNMENT. 

Applicability  of  statute  of  limitation  to, 
160,  164. 

GRAND  JURY. 

Competency  of  jurors,  citizenship  and 
residence,  105. 

Competency  of  jurors,  service  within 
year,  106. 

Competency  of  jurors,  natural  capacity, 
knowledge  of  English,  property  quali- 
fications,   105. 

Immunity   of   witness,   2118. 

Jurisdiction  of  court  to  impanel,  103. 

Lists  of  jurors,  making  and  keeping, 
110. 

Number  of  grand  jurors,  118. 

Procedure   in   summoning,   104. 

Selection  and  designation  of  jurors,  109, 
110. 

Stenographer  for,  appointment,  124. 

Special  venire  to  complete  panel,  118. 

Term  of  service  of  juror.  111. 

GUARANTY. 

Limitation  of  action  to  enforce,  155. 

GUARDIAN.     See  Guardian  ad  Litem. 
Accounting    by,    statute    of    limitations, 

1840. 
Account  of,  1824. 

Account  of.  items  chargeable,  1S42-1S45. 
Account    of,   when    and   how   compelled, 

1841. 
Account  of,  settlement  of,  1844-1846. 
Account  of,  sureties  may  compel,  1863. 
Acts  of  pending  appeal,  1135, 
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GUARDIAN.     (Continued.) 

Action  against  guardian  of  minor,  1S25. 

Action  by  ward  against  guardian,  1843- 
1847. 

Actions  involving,  conclusiveness  of 
judgment,  1837,  1838. 

Actions  involving,  parties  and  pleading, 
1836-1838. 

Actions  involving,  pleading  and  prac- 
tice, 1837. 

Actions  involving,  service  of  summons, 
1836. 

Actions  involving,  waiver  of  findings, 
1838. 

Administrator,  whether  disqualified  as 
guardian,  1835. 

Appeal  by  guardian  from  order  requir- 
ing him  to  pay  money,  1847. 

Appearance  of  infant  by,  227-230. 

Appointment  for  incompetent,  appeal 
from  order,  1832. 

Appointment,  application  for  and  notice, 
1830-1832. 

Appointment  for  incompetent,  choice  of, 
1831. 

Appointment  for  incompetent,  collateral 
attack  upon,  1832. 

Appointment  for  incompetent,  consent 
to,   1831. 

Appointment  for  incompetent,  deter- 
mination of  insanity,  1831,  1832. 

Appointment  for  incompetent,  jurisdic- 
tion of  court,  1830. 

Appointment  for  incompetent,  restora- 
tion to  capacity,  1833,  1834. 

Appointment  for  incompetent,  what  con- 
stitutes incompetency,  1833,  1834. 

Appointment  for  incompetent,  when 
proper,  1831,  1832. 

Appointment  for  incompetent,  when 
proper,  1831-1833. 

Appointment  for  minor,  appeal  from  or- 
der, 1820. 

Appointment  for  minor,  collateral  at- 
tack upon,  1823. 

Appointment  for  minor,  collateral  at- 
tack upon,  1825. 

Appointment  for  minor,  conclusiveness 
of  order,  1819. 

Appointment  for  minor,  jurisdiction  of 
court,   1816. 

Appointment  for  minor,  new  application, 
1820. 

Appointment  for  minor,  petition  and 
notice,  1816-1818. 

Appointment  for  minor,  residence  of  par- 
ties,   1818. 

Appointment  for  minor,  vacation  of  or- 
der,  1820. 

Appointment  for  minor,  validity  of  or- 
der, 1819,  1820. 

Attorney  fee,  liability  for,  1847. 

Bond  of,  action  against  sureties,  1847. 

Bond   of,  for  incompetent,   1832. 

Bond  of,  laches  as  defense  to  action  on, 
1863. 


GUARDIAN.     (Continued.) 

Bond  of,  limitation  of  action  upon,  1S63. 

Bond  of,  for  minor,  1824. 

Bond  of,  for  minor,  liability  of  sureties, 

1825. 
Consent  to  partition  of  ward's  land,  943. 
Contract   for   life    support,    enforcement 

of,   1850. 
Conversion  of  property,  examination  of 

persons  suspected  of,  1861. 
Debts  of  ward,  payment  of,  1835. 
Debts   due   ward,   recovery   of   by   guar- 
dian, 1835-1838. 
Deceased  ward,  enforcement  of  liability 

of,   1849. 
Delegation   of  authority  by,   1839. 
Fraud  on  ward,  examination   of  persons 

suspected  of,  1861. 
Funds    of     ward,   jurisdiction    of     court 

over,   1857. 
Interest,  liability  for,  1848. 
Investment    of    funds,    control    of    court 

over,  1857,  1858. 

Lease  by,  1825,  1850. 
Letters    in    case    of   testamentary    guar- 
dian,  1827. 
Letters    unnecessary    for    testamentary 

guardian,   1824. 
Liability  of,  1842-1847. 
Liability  of,  for  loss  of  funds,  1838. 
Liability  of,  with  respect  to  funds  and 

property,  1843,  1847. 
Maintenance    of    ward,    order    of    court, 

1840. 
Maintenance  of  ward,  powers  and  duties 

of  guardian  respecting,   1838-1842. 
Mortgage  by  guardian,   18d1. 
Nomination  by  minor,  1821. 
Note    of    guardian,    ward's    liability    on, 

1835. 
Partition,  consent  of  guardian,  1840. 
Powers  and  duties  of,  1823,  1834-1848. 
Presumptions    concerning,   1978. 
Proof  of  guardianship,  1820. 
Property    of,    in    estate    of   incompetent 

ward,  1832. 
Eemoval  of,  1827. 

Removal  or  resignation  of,  1861-1863. 
Eestoration  of  incompetent  to  capacity, 

1833,   1834. 
Revocation  of  letters  of  guardian,  1796, 

1861-1865. 
Sale   of   property,   bond   for,   recitals   in 

decree,   1855. 
Sale  of  property,  collateral  attack  unon, 

1850. 
Sale  of  property,  confirmation  of,  1849- 

1851. 
Sale  of  property,  foreign  guardian,  1840. 
Sale    of    property,    grounds    for,    1848- 

1851. 
Sale  of  property,  in  order  to  invest  pro- 
ceeds,  1852,  1853. 
Sale  of   property,   limitation   of   actions, 

recovery  of  land,   1864. 


INDEX    TO   ANNOTATIONS. 


2433 


[References  are  to  Pages.] 


GUARDIAN.     (Continued.) 

Sale  of  property,  necessity  for  order  of 

court,   1849. 
Sale  of  property,  new  sale  on  refusal  to 

confirm,    1856. 
Sale  of  property,  notice  to  next  of  kin, 

1853. 
Sale   of  property,   order  to   show   cause, 

publication   of,   1854. 
Sale  of  property,  petition  for,  1852. 
Sale  of  property,  receipt  of  proceeds  by 

ward,  1856. 
Sale  of  property,  terms   of,   1857. 
Sale  of  property,  title  of  purchaser,  1853. 
Sale    of    property,    value    and    appraise- 
ment,   1856. 
Rale  of  property^  validity  of,  1850,  1851. 
Sale  of  property,  vesting  of  title,  1849. 
Sale  of  property,  when  permssible,  1848- 

1851. 
Sale   of   property,   when   title    divested, 

1849. 
Service    of    summons   in    action   against 

minor  or  lunatic,  304. 
Stranger    deals    with    guardian    at    own 

risk,   1850. 
Suspension   of  guardian,   1846. 
.   Termination  of  guardianship,  1823,  1861- 

1865. 
Testamentary,    appointment    for    minor, 

1818. 
Testamentary,  how  qualified,   1839. 
Testamentary,  removal  of,  1827. 
Testamentary,  qualification  and  powers, 

1827. 
Vacation   of   order  appointing,   443. 
"Who  may  be  appointed  guardian,   1818, 

1822. 
Will,  right  of  guardian  to  possession  of, 

1861. 

GUARDIAN  AD  LITEM. 

Appointment  of,  how  accomplished,  229. 

Appointment  of,  when  proper,  229. 

Family  allowance,  appointment  on  appli- 
cation for,  227-229. 

For  infant  in  will  contest,  1481. 

Representation  of  infant  in  action,  227- 
230. 

Waiver  of  notice  of  trial,  643. 

When  should  be  appointed,  1836. 

GUILT. 

Presumption  of,  1983. 


HABEAS  CORPUS. 

Failure  of  district  court  of  appeal  to 
concur  in  judgment,  34. 

Jurisdiction  of  superior  court  to  issue, 
53. 

To  discharge  prisoner  confined  for  con- 
tempt, 1388-1399. 

HANDWRITING. 

Proof   and   evidence  of,   1963-1966. 
Proof  of  on  will  contest,  1489. 
2  Fair. — 153 


HEADINGS. 

Resort  to  in  construing  code  sections,  7. 

HEIRS. 

Actions  by  or  against,  1564-1566. 
Assignment   of   interest,  partition   after, 

1781-1783. 
May  convey  property,  1772. 

HEIRSHIP. 

Proceedings  to   determine,   1765-1767. 

HIGHWAY  OR  STREET. 

As  boundary,  2126. 
Presumptions  as   to,   1977. 

HOLIDAYS. 

Acts  performed  on  non-judicial  days,  84, 

85. 
Acts  which  may  not  be  done  on,  12. 
Computation  of  time  when  last  day  falls 

on,   12. 
Effect  of  last  day  falling  on,  11. 
Judicial   notice  of,   11. 
What  are   and  effect  of  acts   performed 

on,  11. 

HOMESTEAD.     See   Homestead,  Probate. 
Attachment   against,  550. 
Exemption   from   execution,   820. 
Exemption  of  grain  harvested  from,  820. 
Mechanic's  lien,   1329. 
Priority  of  mechanic's  lien,  1349. 
Proceedings  to  determine  title  on  death 

of  party,   1805. 
Wife      as      party    in     action    affecting, 

joinder   of  husband,  224. 

HOMESTEAD,  PROBATE. 

Abandonment  of,  1577-1599. 

Adverse  possession  of  widow,  1595. 

Appeal  from  order  setting  apart,  1580. 

Appraisement,  absence  of  notice,  1601. 

Appraisement  and  setting  apart,  where 
value  exceeds  five  thousand  dollars, 
1600. 

Business,  conducting  in  premises,  1596. 

Construction   of   statutes,   1573. 

Costs  of  setting  apart,  1602. 

Creditors  and  heirs,  rights  of,  1577. 

Decree  setting  apart,  necessity  and  con- 
struction of,   1578. 

Definition  of,  1573. 

Effect  of  homestead  order,  1588. 

Ejectment   or   possession,    1580. 

Exempt  property,  setting  apart  to  fam- 
ily of  decedent,  1580-1582. 

Family,  who  are  members  of,  1596. 

Fifteen  hundred  dollar  estate,  setting 
apart   of,   1590-1592. 

Grantee  of,  source  of  title,  1596. 

Hotel,  whether  invalidates,  1596. 

Interest  in  co-tenancy,  setting  apart  as, 
1597. 

Liens  on,  1577. 

Loss  or  abandonment  of,   1596. 

Loss   or  abandonment  of,   1580. 

Loss  or  abandonment  of  rights  to,  1577. 

Mortgage   or  sale  of,   1589. 
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HOMESTEAD,    PROBATE.      (Continued.) 

Mortgage  on,  foreclosure  after  death  of 
one   spouse,   1598,   1599. 

Mortgage  or  deed  of  trust  on,  presenting 
claim  to  administrator,  1598. 

New  trial  and  appeal,  1580. 

Notice  of  application  to  set  apart,  1579. 

Order  setting  apart,  entering  and  re- 
cording, 1579. 

Order  setting  apart,  contents  and  effect 
of,   1588. 

Order  setting  apart,  necessity  and  effect, 
1595, 

Order  setting  apart,  validity  and  attack 
upon,  1579,  1580. 

Power  and  duty  of  court  to  set  apart, 
1573-1576. 

Partition  of,  1578. 

Petition  for,   1576. 

Property  deemed  administered,  1580. 

Procedure  in  setting  apart,  1573-1581. 

Proportionate  share  of  widow  and  chil- 
dren,  1589. 

Rights  of  surviving  husband  or  wife, 
1593-1597. 

Rights  of  widow's  grantee,  1577. 

Sale   of  mortgage  of,   1589. 

Sale  of  property,  power  of  court  to  or- 
der, 1578. 

Sale  of  property  set  apart  for,  1600. 

Selected  prior  to  death  of  decedent,  set- 
ting apart  to  family,  1597-1599. 

Termination  of,  1589. 

Title  of  heirs  not  affected  by,  1589. 

Title  or  ownership  not  trial  in  proceed- 
ings to  set  apart,  1579. 

Title  to  property  when  vests  in  widow, 
1588. 

Valuation  and  appraisement  of,  1600. 

Valuation  in  excess  of  five  thousand  dol- 
lars, procedure  upon,  1600. 

Value  of  property  that  may  be  set  apart, 
1575. 

Vesting  in  surviving  husband  or  wife, 
1594. 

What  law  governs,  1576. 

What  property  may  be  set  apart  as, 
1574. 

Where  property  mortgaged,  1576. 

Who  entitled  to,  1577. 

HOMICIDE. 

Evidence  to  justify,  2100. 

HUSBAND  AND  WIFE. 

Action  against,  right  of  wife  to  defend, 
226. 

As  witnesses,  1932. 

Declarations  of  wife,  as  evidence  against 
husband,  1887. 

Joint  action  for  breach  of  transportation 
contract    967. 

Parties  in  action  between,  224. 

Party  to  action,  wife  as,  joinder  of  hus- 
band, 223-225. 

Privileeed   communications,   1932. 


HUSBAND  AND  WIFE.     (Continued.) 
Separation  from  husband,  right  of  wife 

to  sue,  in  own  name,  225. 
Sole  traders  and  their  exemption,  1866- 

1869. 


IDENTITY. 

Of  persons  presumed  from  identity  of 
name,  2001. 

IMPEACHMENT. 

Contradictory       statements,       consistent 

statements  to  rebut,  2075. 
Trial  of  civil  officers,  28. 

IMPRISONMENT. 

In  civil  action,  discharge  of  prisoner, 
1287-1289, 

IMPRISONMENT  FOR  DEBTS. 

Arrest  of  defendant  in  civil  action,  464- 
474. 

IMPROVEMENTS. 

In  suit  to  quiet  title,  911,  912. 

INDICTMENT, 

Mandamus  to  compel  dismissal,  1233. 
Presumptions  concerning,  1980. 

INFANTS. 

Actions  affecting,  guardian,  227-230. 

Adverse  possession,  disability  of  minor, 
179. 

Competency  as  witnesses,  1928. 

Damages  for  death  of  or  injury  to,  ac- 
tion to  recover,  230. 

Judgments  and  order  affecting,  validity 
of,    227. 

Limitation  of  actions  to  vacate  execu- 
tor's sale,  1683. 

Service  of  summons  in  action  against, 
304. 

Statute  of  limitations,  exemption  from, 
203. 

INFORMATION  AND  BELIEF. 

Denial  on,  364. 

INHERITANCE  TAX. 

On  family  allowance,  1586. 

On   homestead,   1580. 

Payment   before   distribution,   1778. 

Action  on  bond  or  undertaking,  519-524. 

Actual  knowledge  of,  516. 

Acquiescence   of  plaintiff  as  bar,  491. 

Affidavit,  amended  complaint  as,  516, 

Against  nuisance,  884. 

Against  enforcement  of  replevin  judg- 
ment, 772. 

Against  execution  sale,  827. 

Against  removal  of  street  railway 
tracks,  956. 

Against  waste,  890. 

Amended  bill  of  complaint,  516. 

Amount  of  injury  immaterial,  496. 
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INHERITANCE   TAX.     (Continued.) 
Appealability  of  order  regarding,  1126. 
Appeal  from  ex  parte,  517. 
Appeal  from,  stay  of  proceedings,  1073. 
Application    for   before    complaint   filed, 

515. 
Attorney  fees,  recovery  of,  521. 
Bonds,    to    prevent    circulation    of    void 

municipal,  514. 
Breach  of  contract,  to  prevent,  506. 
Change  of  street  grade,  restraining,  502. 
Clean    hands,    complainant     must     have, 

491. 
Cloud  on  title,  to  prevent,  500. 
Concurrent  or  conflicting  jurisdiction  of 

courts  in  granting,  50. 
Corporation,    injunction     against     binds 

officers,  507. 
Corporation,  to  suspend  business  of,  525. 
Criminal    law,    to    prevent    enforcement 

of,  505. 
Distinguished  from  supersedeas,  491. 
Damages  for  wrongful  issuance,  521. 
Dismissal    of   action,    effect    on   sureties, 

520. 
Discretion   of   court  in   granting  or   dis- 
solving, 517. 
Dissolution  or  modification  of,  526-529. 
Execution  sale,  to  prevent,  504. 
Ex  parte  after  answer,  518. 
Final     hearing,    granting     or     refusaing 

after,  517. 
Findings  and  judgment,  508. 
Form  of  not  essential,  489. 
Inadequacy   of  legal  relief,  495. 
Inadequacy  of  pecuniary  relief,  496. 
Insolvency  of  defendant,  497. 
Irreparable  injuries,  prevention  of,  494, 

496. 
Joinder  of  other  causes  of  action,  506. 
Judgment    and    findings,    508. 
Judgment,    to    prevent    enforcement    of, 

502-504. 
Jurisdiction   of  superior  court  to  grant, 

489. 
Jury  trial,  507. 

Justice's  court  action,  to  restrain,  506. 
Justification  of  sureties  on  bonds,  519. 
Legislative  action,  to  prevent,  506. 
Liability    of    sureties    on    undertaking, 

519-524. 
Libel,  to  prevent  publication,  506. 
Mandatory,  injunction  is  not  in  nature, 

489. 
Mandate   of  supreme   court,  to   restrain, 

500. 
Mandatory   preliminary   injunction,   516. 
!^^odification   or  dissolution   of,   526-529. 
Multiplicity  of  actions,  to  prevent,  501. 
Notice    of    application    for    dissolution, 

527. 
Nuisance,  to  prevent,  494. 
Office,   title   to    not   triable   in   suit   for, 

506. 
Officers,  to  stay  acts  of,  505. 
Parties  to  action,  507. 


INHERITANCE   TAX.      (Continued.) 

Preliminary  injunctions,  516-518. 

Present  and  existing,  injury  or  threats 
of  must  be,  499. 

Preventive,  not  mandatory,  489. 

Proceedings  in  courts  of  concurrent  ju- 
risdictions, to  restrain,  505. 

Procedure  in   obtaining,  515-524. 

Right  dependent  on  disputed  questions 
of  law,  498. 

Service  of,  516. 

Statu,  preservation  of,  492. 

Street  assessment  proceedings,  502. 

Strikes  and  boycotts,  to  prevent,  505. 

Taxpayer's  action  to  restrain  illegal  ex- 
penditures,  514. 

Tax  proceedings,  restraining  orders,  501. 

Time  not  stayed  by,  491. 

Trespass,  to  prevent,  493. 

Undertaking  on  granting,  519-524, 

Vacation  or  modification  of,  1023. 

Verdict,  conclusiveness  of,  507. 

Verified  complaint,  sufficiency  of,  516. 

Water  rights,  interference  with,  498. 

Waters,  to  prevent  use  of,  523,  524. 

INNKEEPERS. 

Presumptions  concerning,  1979. 

INNOCENCE. 

Presumption   of,   1986,   1991. 

INSANE  PERSONS. 

As  party  to  action,  227. 
Competency  as  witnesses,  1927. 
Defense   of  insanity,  proof  of,   2095. 
Guardian  ad  litem,  how  ai>pointed,  229. 
Guardianship     of.     See     Guardian     and 

Ward. 
Presumptions  concerning  sanity,  1979. 
Proceedings  for  restoration  to  capacity, 

1833,  1834. 
Service  of  summons  in  action  against, 

304. 

INSOLVENCY  PROCEEDINGS. 

Jurisdiction  of  supreme  court,  36. 

INSPECTION. 

Of  document  by  adverse  party  before  its 
introduction  in  evidence,  2079. 

INSPECTION  OF  PUBLIC  WRITING. 

Right  of  citizen  to  make,  1938. 

INSTRUCTIONS. 

Abstract  should  not  be  given,  656. 
Already  given  may  be  refused,  2107. 
Appeal  and  review  of,  2112-2114. 
Argumentative,  2109. 
Assumption    of    facts    in    giving,    2104- 

2106. 
As  to  accomplice  testimony,  2092. 
As  to  alibi,  2094. 
As  to  character  of  accused,  2103. 
As  to   circumstantial    evidence,   2084. 
As  to  defense  of  insanity,  2095. 
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INSTRUCTIONS.      (Continued.) 

As  to  doctrine  of  reasonable  doubt, 
2095-2101. 

As  to  existence  of  evidence,  2110. 

As  to  law,  2102. 

As  to  matters  of  fact,  2103. 

As  to  preponderance  of  evidence,  2093, 
2094. 

As  to  presumptions,  1981. 

As  to  presumption  that  vpitness  speaks 
the  truth,   1886,   1887. 

As  to  verdict,  2107. 

As  to  weight  and  credibility  of  evidence, 
2081-2084. 

As  to  witness  false  in  part,  2090. 

Construction  as  a  whole,  658. 

Considered  as  a  whole,  2109. 

Curing  erroneous,  2111. 

Direction  of  verdict,  658. 

Duty  of  court  to  give,  2102. 

Error  in  giving  or  refusing,   2111-2114. 

Hypothetical,  whether  proper,  2108. 

Inapplicable  to  evidence  or  issue,  2108. 

Jury  may  come  into  court  for  further, 
664. 

May  caution  jury,  655. 

May  name  witness,  655. 

Misleading  or  contradictory,  657. 

Modification  of,  657. 

Must  be  applicable  to  facts,  656. 

Must  bind  jury,  654. 

Must  not  assume  facts,  655. 

Must  be  on  law,  654. 

Objection  to  those  given  at  own  request, 
2110. 

On  claims  against  decedent,  1637. 

Opinion  by  judge,  2109. 

Regarding  inferior  evidence,  1992. 

Eepetition  of  not  necessary,  657,  2107. 

Should  be  concrete,  656. 

Should  be  plain,  concise  and  fair,  2110. 

Should  cover  issues,  656. 

Should  not  be  argumentative,  657. 

Should  not  be  on  facts,  654. 

Should  not  comment  on  rights  of  par- 
ties, 655. 

Should  not  be  inconsistent  or  contradic- 
tory, 657. 

Stating  facts  or  testimony  to  jury,  2106. 

Striking  out  parts  of,  2112. 

INSURANCE, 

Action  to  enforce  policy,  joinder  of  in- 
surers, 249. 

Beneficiary  may  pay  premiums,  1563. 

Exemption  of  insurance  money  from  exe- 
cution, 819,  820. 

Limitation  of  action  on  policy,  when 
statute  begins  to  run,  156. 

Proceeds  of  life,  estate  of  decedent, 
1576. 

Waiver  by  insurer,  1971. 

rNTENTION. 

In  commission  of  crime,  2101. 
Presumption  as  to,  1992. 


INTEREST. 

Disqualification  of  judge  because  of,  94, 

Guardian's   liability   for,   1848. 

On  claim  against  insolvent  and  estate  oi 

decedent,  1614. 
On  claim  for  mechanic's  lien,  1336. 
On  judgment,  how  computed,  765. 

INTERPLEADER. 

Right  to  and  effect  thereof,  257. 

INTERPRETATION.     See  Construction. 

INTERPRETER. 

When  to  be  appointed,  1936. 

Is  a  witness  and  must  be  sworn,  1926. 

INTERVENTION. 

Appeal  by  persons  involved,  1024. 
By  substitution  of  defendant,  386. 
Dismissal  of  action  in  case  of,  620. 
Enforcement  of  mechanics'  lien  through, 

1374. 
How    made    and    proceedings    therefor, 

260-262. 
In  attachment  by  subsequent  attaching 

creditors,  535. 
In    proceedings    to    foreclose    mortgage, 

871. 
In  quo  warranto  proceedings,  955. 
Right  to  and  effect  of,  257-262. 

INTIMATE  ACQUAINTANCE. 

Who  is,  1882. 

INTOXICATION. 

Guilt,  presumption  respecting,  1983. 

INVENTORY. 

And  appraisement  of  estate  of  decedent, 
1554-1567. 

ISLANDS. 

Ownership  of  in  streams,  2128. 

ISSUES. 

How  raised  and  tried,  637-646. 
Submission  of  special,  667-675. 


JOINDER. 

Defendants,  who  may  be  joined  as,  238- 
243. 

Of  actions  to  foreclose  mechanics'  liens, 
1371. 

Of  causes  in  unlawful  detainer  or  for- 
cible entry,  1306. 

Of  causes  of  action  in  eminent  domain, 
1430. 

Of  causes  of  action,  when  permissible, 
343-347. 

Of  co-tenants  in  action  involving  com- 
mon property,  250. 

Of  husband  and  wife  as  parties  to  ac- 
tion, 223-225. 

Of  other  causes  with  injunction,  506. 

Of  parties  and  causes  in  suit  to  quiet 
title,  899. 
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JOINDER.      (Continued.) 

Of  parties  and  causes,  in  quo  warranto, 

953,  961. 
Of  parties,  form  of  judgment,  610. 
Of   j)arties   holding  title   under   common 

source,  244. 
Of  parties  liable  on  same  obligation,  248, 

249. 
Of  parties  united  in  interest,  246,  247. 

JOINT  DEBTORS. 

How  bound  when  not  all  summoned, 
1149-1151. 

JOINT  TENANCY. 

Joinder    of    parties    holding   title   under 

common   source,  244. 
Joinder   of   tenants   in   action   involving 

common  property,  250. 

JOINT  TORT-FEASOHS. 

Release  of  one  as  release  of  all,  153. 

JUDGES.  See  Courts;  Justices'  Courts; 
Police  Courts;  Superior  Court;  Su- 
preme Court. 

Chambers,  place  of  and  powers  at,  92. 

Disqualification  of,  94-97. 

Disqualification  of,  presumptions,  1980. 

Disqualification  of,  change  of  venue, 
288-290. 

Disqualification  of,  in  probate  cases, 
1549-1551. 

Disqualification  of  probate,  who  is  credi- 
tor, 1616. 

Disqualified,  power  of,  289. 

Disqualified,  prohibition  against,  1258. 

Expiration  of  term  of  office,  effect  on 
subsequent  proceedings,  688. 

Expiration  of  term  of  office,  settlement 
of  bill  of  exceptions,  719. 

Misconduct,  how  established,  1885. 

Powers  of  judge  disqualified  by  bias,  96. 

Powers  of  out  of  court,  98. 

JUDGMENTS. 

1.  In  general. 

2.  Defaults. 

3.  Rendition,  entry,  and  docketiHg. 

4.  Amendment,  modification,  or  correction. 

5.  Attack  upon,  vacation,  and  relief. 

6.  Conclusiveness  and  res  judicata. 

7.  Lien. 

8.  Action  upon  and  enforcement. 

9.  Of  other  states  or  countries. 

1.    In  general. 
Against  executor  or  administrator,  1636- 

1638. 
Against  infant,  validity  and  effect,  227. 
Against  one  of  several  defendants,  612. 
Against  owner  of  vessel,  970. 
Against   persons   associated  in   business, 

265. 


JUDGMENTS.  1.  In  general.    (Continued.) 
Appeal  by  one  defendant,  effect  of,  611. 
Attachment  suits,  merger  of  lien,  538. 
Book,  keeping  and  entries  by  clerk,  774. 
Confession  of,  conclusiveness  of,  1952. 
Confession  of,  in  justice's  court,  74. 
Confession  of,  without  action,  1282-1285. 
Constructive  service,  fraud  in  obtaining, 

006. 
Death   of   party   after   verdict,  entry   of 

judgment,  775. 
Decision,  what  constitutes,  687. 
Defendants   not  served,   how   bound   by, 

1149. 
Disbarment  proceedings,  150. 
Directing  by  supreme  court,  40. 
Estoppel  by,  1943-1952. 
Expiration   of  term  of  judge,   effect   of, 

688. 
Filing  transcript  of  with  auditor,  in  pro- 
ceedings   to    collect    money    due    from 

municipality,  850. 
Final  judgment  and  order  defined,  604- 

606. 
Final  judgment,  dismissal  as,  627. 
Final  order  to  contain  what,  1443-1445. 
Form  of  where  defendants  joined,  610. 
Form  of  where  several  plaintiffs,  610. 
How    authenticated    and    proved,    1940, 

1941. 
In  action  by  or  against  administrators, 

1701. 
In  action  to  quiet  title,  905-910. 
In  absence  of  adverse  party,  643. 
In  case  of  reference,  698. 
In    proceedings    to    foreclose    mortgage, 

871-878. 
In  replevin,  674. 
In  suit  for  injunction,  508. 
Interest  upon,  how  computed,  765. 
Injunction    to    prevent    enforcement    of, 

503-504. 
Joint  debtors,  how  bound,  1149-1151. 
Law  of  case,  607. 
Merger  of,  when  occurs,  607. 
Merger  of  claims   where  judgment   con- 
fessed, 1285. 
Mo'ney  judgment,  what  constitutes,  1052. 
Must    accord    with    conclusions    of    law, 

687. 
Must  follow   agreement   of  parties,   765. 
Must  follow  verdict,  765. 
On  merits,  what  constitutes,  631. 
On  pleadings.  631-632,  692. 
On  verdict,  672. 
Parties  not  summoned  in  action  on  joint 

contract,    summoning    to   show    cause, 

1149. 
Payment  of,  789. 
Payment  by  debtor  of  judgment  debtor, 

850. 
Pleading,  manner  of,  396-398. 
Power  of  court  to   correct   or  set  aside, 

80. 
Prayer    of    complaint,   relief    contingent 

upon,  513,  615. 
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JUDGMENTS.  1.  In  general.    (Contiuued.) 

Presumptions  in  favor  of,  318-320,  1998. 

Presumption  in  favor  of  jurisdiction, 
1999. 

Process,   conclusiveness  of  findings,  780. 

Process,  effect  of  irregularities  in  ser- 
vice, 318-320. 

Eestoration   of  burned  records,  607. 

Eeversal  of,  effect  of,  1110. 

Eeversal,  effect  on  statute  of  limita- 
tions, 205. 

Eeversal  of,  rights  of  execution  pur- 
chaser,  846. 

Eetraxit,  620. 

Eevival  of  dormant,  802,  804. 

Satisfaction  of,  789-791. 

Satisfaction  of,  appeal  and  review, 
790,  791. 

Satisfaction  of,  in  attachment,  570. 

Signature   of  judge,   765. 

Strangers,  rights  of,  611. 

Validity  of,  635. 

Validity  of,  conflict  of  laws,  606, 

Validity  of,  where  party  sued  under 
wrong  or  fictitious  name,  453. 

Void  on  face,  when  is,  781. 

Where  all  defendants  are  not  served, 
313. 

Where  case  submitted  without  action, 
1286. 

Where  defendants  are  joined,  610. 

What  law  governs  validity,  1946. 

Where   there  are  several  plaintiffs,  610. 

2.    Defaults. 
Against  administrator,  1636. 
Appeal   from,   635. 
Entered  by  clerk,  624. 
Findings  waived  by,  635. 
For  not  answering,  692. 
Hearing  of  evidence,  635. 
Injunction  to  prevent  enforcement,  502- 

504. 
In   justice's   cases  and  relief  therefrom, 

988,  992. 
Justice's  court,  when  may  be  taken  in, 

998,  999. 
Proof  of  service,  625. 
Proof  of  service  before  granting,  428. 
Eelief  for  party  absent  from  trial,  643. 
Eelief    granted    when    no    answer    filed, 

615. 
Time  for  entry,  764. 
Vacation   of,   affidavit   of  merits,   433. 
Vacation  of,  burden  of  proof,  2014. 
Vacation  of,  discretion  of  court,  429. 
Vacation  of,  notice,  436. 
Vacation  of,  showing  necessary,  432. 
Vacation,  of,  time  to  move  for,  437-441. 
Vacation  of,  waiver  of  right  to,  444. 
Vacation  of,  when  proper,  430-450. 
Vacation  of,  who  may  have,  431,  432. 
Vacation  and  setting  aside,  636. 
Waiver  of  right  to,  635. 
What  admitted  by,  635. 
Where  service  by  publication,  636. 


JUDGMENTS.      (Continued.) 

3.     Rendition,  entry  and  docketing. 

Docketing  of,  788. 

Docket,     contradiction     of     entries     in, 

1015. 
Entry   of,   clerical  errors,   correction   of, 

765. 
Entry  of,  time  for,  763-765. 
Entry    of    probate    orders    and    decrees, 

1794. 
Fee   for   entering  in  justice's   court,   60. 
Nunc  pro  tunc  entry  of,  428. 
Nunc    pro    tunc    entry    after    death    of 

party,   775. 
Eendition  of,  time  for,  675. 
Eendition  and  entry,  687,  1005. 
Eendition   and   entry   in   justice's    court, 

1005. 
Eendition  and  entry,  time  for,  763-765. 
Eendition  and  entry,  what  are,  1033. 

4.    Amendment,  modification,  or  correction. 

Amendment  of,  power  of  court  to  order, 

428. 
Amendment    to    correct    clerical    errors, 

688. 
Changes  in,  right  to  make,  607. 
Correction  of  errors,  688. 
Correction  and  amendment  of,  417. 
Modification  of,  616. 
Modification  on  appeal,  39. 

5.    Attack  upon,  vacation,  and  relief. 

Attack  upon,  by  proving  prior  judg- 
ment, 1946. 

Attack   upon,   manner   of  making,   1951. 

Collateral  attack  upon,  what  is,  1951. 

Equitable  relief  from,  418,  446-449,  613. 

Eelief  awarded  plaintiff,  612-616. 

Eelief  from  and  setting  aside,  429-450. 

Eelief  from  for  party  absent  from  trial, 
643. 

Eelief  from  in  justice's  case,  992,  993. 

Eelief  from  on  the  ground  of  mistake 
of  law  or  of  fact,  416,  417. 

Eelief  when  no  answer  filed,  615. 

Setting  aside  or  vacation  of  on  motion, 
427-450. 

Vacation  of,  when  service  of  process 
constructive,  441. 

Vacation  of,  when  void,  435. 

Vacation  of,  where  judgment  was  con- 
fessed, 1284. 

Vacation  of,  waiver  of  right  to,  444. 

Vacation  of,  appeal  from  order,  445. 

Vacation  of,  diligence  in  seeking  relief, 
449. 

Vacation  of,  for  mistake  or  neglect  of 
attorney,  435. 

Vacation  of,  fraud  in  constructive  ser- 
vice, 606. 

Vacation  of,  grounds  for  and  power  to 
order,  761-762. 

Vacation  of,  in  equity,  446-449. 

Vacation  of,  in  general,  429-450. 
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JUDGMENTS.    5.  Attack    upon,   vacation 

and  relief.      (Continued.) 
Vacation    of,    time    for   making   motion, 

437-441. 
Vacation  or  setting  aside  on  motion,  427- 

450. 
Vacation  of  ex  parte  orders,  1023. 

6.    Conclusiveness  and  res  judicata. 

In  general,  606,  607. 
Conclusiveness,  1943-1952. 
Counterclaim  or  cross-complaint,  decision 

on,  1950. 
Decision  on  demurrer,  1950. 
Dismissal  or  nonsuit  as  bar,  627,  1949. 
Estoppel     by     judgment,     when     arises, 

1943-1946. 
Findings  outside  issues,  1946. 
Foreign  judgments,  1950,  1951. 
Mortgage  foreclosure,  877. 
Motion  on  appeal,  1946. 
On  appeal,  1946. 
Orders,  conclusiveness  of,  1947. 
Parties  estopped,  1947,  194S. 
Pleading  former  judgment,  1946. 

7.     Lien. 

Execution  under,  784. 

Creation  and  effect  of,  783,  784. 

Death  of  judgment  debtor,  1639. 

Docketing  of  judgment,  782. 

Duration  of,  789. 

Enforcement  in  equity,  785. 

Filing  transcript,  783,  789. 

Finding  as  to  exemption,  785. 

In  case  of  death  of  party  after  verdict, 

775. 
Interests  or  estates  subject  to,  783. 
Justice's  court,  1007,  1008. 
Nature  of,  782. 
Eelation  to  attachment,  785. 
Sale  of  property  under,  784. 
When  begins  and  expires,  782-787. 
Limitation  of  actions  upon,  154,  180,  181. 

8.    Action  upon  and  enforcement. 

Action  on,  time  for  bringing,  796. 
Action  on,  statute  of  limitations,  765. 
Action  on,  when  lies,  607. 
Enforcemeut  of,  how  accomplished,  801. 
Enforcement    after    death    of    judgment 

debtor,  1634,  1639. 
Enforcement  after  five  years,  802-804. 

9.     Of  another  state  or  country. 

Foreign  judgments,  606. 

Foreign,    attack    upon    or   impeachment, 

1951. 
Foreign,  conclusiveness  of,  1950,  1951. 
Foreign,  enforcement  of,  1951. 
Of  sister  state,  606. 
Of  sister  state,  action  upon  in  justice's 

court,  1006. 
Of  sister  state,  conclusiveness   of,  1950, 

1951. 
Of  sister  state,  exemplification  of  record, 

765. 
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JUDGMENT-BOOK. 

Keeping  and  entries  by  clerk,  774. 


JUDGMENT  ROLL. 

Affidavit  and  order  for  publication  of 
summons  as  part  of,  777. 

Admissibility  in  evidence,  779. 

Appearance  as  part  of,  777. 

Bill  of  particulars  as  part  of,  779. 

Contents  in  case  of  certiorari,  1231. 

Exceptions  as  part  of,  779. 

Findings  as  part  of,  778. 

In  case  of  settlement  of  executor's  ac- 
count, 1745. 

Judgment  as  part  of,  779. 

Making  and  contents  of,  776-782. 

Minutes  as  part  of,  778. 

Notices,  motions  and  orders,  as  part  of, 
778. 

Order  changing  parties  as  part  of,  778. 

Pleading  as  part  of,  777. 

Presumption  as  to  what  constitutes,  779. 

Proof  of  service  of  papers  as  part  of, 
777. 

Stipulations  as  part  of,  777. 

To  be  incorporated  in  transcript  on  ap- 
peal, 1083. 

Verdict  as  part  of,  778. 

What  constitutes,  774-782. 

JUDICIAL  DAYS. 

Acts  performed  on  non-judicial  days,  84. 

JUDICIAL  NOTICE. 

Of  facts  in  almanac,  1878. 

Of  incorporation  of  city  or  town,  1423, 

Of  rules  of  court,  81. 

Of  special  holidays,  11. 

Of  surveys  and  boundaries,  2142. 

Of   what   things   court   will   take,   1923- 

1925. 
When  court  will  take,  1923-1925. 

JUDICIAL  SALES.  See  Executions;  Ex- 
ecutors and  Administrators;  Guar- 
dians; Partition. 

Appeal  by  purchaser  at,  1025. 

Eunning  of  statute  of  limitation  against 
purchaser,  163. 

JURISDICTION. 

Acquired  from  time  of  service  of  sum- 
mons, 318-321. 

Appearance  of  partj'  voluntarily  as  con- 
ferring, 321. 

As  affected  by  bringing  action  in  wrong 
county,  282. 

Definition   of,  49. 

Fraud  in  acquiring,  318. 

How  affected  by  dismissal,  626. 

Injunction  against  proceedings  in  court 
of  concurrent,  505. 

Is  acquired  by  service  of  summons,  293. 

Means  for  carrying  into  effect,  101. 

Of  case  transferred  from  justice's  to  su- 
perior court,  978-080. 

Of  controversy  submitted  without  ac- 
tion, 12S6. 
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JURISDICTION,      (Continued.) 

Of  court  of  sister  state,  how  contro- 
verted, 606. 

Of  foreign  court,  burden  of  showing, 
2014. 

Of  justice's  court,  974-980. 

Of  justice  of  peace  in  civil  cases,  72-76. 

Of  police  court,  979. 

Of  probate  court,  1472-1474. 

Of  state  courts  in  action  involving  sea- 
men and  shipping,  963. 

Of  superior  court,  50-53. 

Of  supreme  court  on  appeal,  35-41. 

Process,  effect  of  irregularities  in  ser- 
vice, 318-320. 

Presumption  in  favor  of,  318-320,  1999. 

JURY. 

As  judge  of  effect  and  value  of  evidence, 

2080-2114. 
Bias  or  prejudice  as  disqualifying  juror, 

649. 
Certification  of  list  of  jurors,  110. 
Challenges,   appeal    from   determination, 

650. 
Challenges,  discretion  of  court,  650. 
Challenges,   exemption   from   service   not 

ground  for,  107. 
Challenges,  grounds  for,  649-651. 
Challenges,  procedure  upon,  647,  651. 
Challenges,  right  to  peremptory,  647. 
Comparison  of  documents  by  jurors,  663. 
Competency    of    juror,    citizenship    and 

residence,  105. 
Competency  of  jurors,  service  within   a 

year,  106. 
Competency,  natural  capacity,  knowledge 

of     Einglish,     property     qualifications, 

105. 
Consanguinity     as     disqualifying    juror, 

649. 
Court    should    not    influence    when    they 

cannot  agree,  664. 
Defendant     entitled    to    Save     jury-box 

full,  119. 
Demand  for,  677. 
Disbarment    proceedings,    right    to    jury 

trial,  149. 
Disqualification  of  jurors,  649-651. 
Drawing  of  jurors,  certification  of  order, 

113. 
Drawing    of    jurors,    presence    of    court, 

112. 
Elisor,  appointment  to  serve  process  or 

to  return  jury,  115. 
Excusing  juror  by  court,  107. 
Exemption   from   service   not   ground   of 

challenge,  107. 
Impanelment    of,    placing    of    name    in 

jury-box,  119. 
In  case  of  arrest  in  civil  action,  466. 
Interest  in  action  as  disqualifying  juror, 

649. 
Instructions,    coming    to    court    for    fur- 
ther, 664. 
Jury-box,    defendant    entitled    to     have 

full,  119. 


JURY.     (Continued.) 

Juror,  matters  disqualifying,  649-651. 

Jury-box,  placing  of  names  in,  119. 

Lists  of  jurors,  making  and  keeping, 
110. 

Mistaken  identity  of  juror,  105. 

Oath  of  jurors,  651. 

Polling  after  verdict,  666. 

Presumption  that  jurors  have  performed 
duty,  1997. 

Presumption  that  juror  unprejudiced, 
1883. 

Province  of  in  criminal  cases,  2155. 

Qualification  of  juror,  how  determined, 
650. 

Questions  of  fact,  how  tried,  2154. 

Questions  of  handwriting,  determina- 
tion, 1964. 

Eight  to  in  action  of  law,  639. 

Eight  to  in  condemnation  proceedings, 
1436,  1440. 

Eight  to  in  election  contest,  1276. 

Eight  to  in  equity  case,  640. 

Eight  to  in  mandamus  proceedings,  1248. 

Eight  to  in  probate  cases,  1802. 

Eight  to  in  suit  to  quiet  title,  902. 

Selection  of  jurors  by  judges  or  super- 
visors, 109-111. 

Selection  of  jurors,  designation  of  num- 
ber, 109,  110. 

Special  venire  to  fill  panel,  115. 

Summoning  and  drawing  forthwith,  ap- 
pointment of  elisor,  115. 

Summoning  in  case  of  justice's  or  po- 
lice court,  116. 

Taking  of  papers  upon  retiring  for  de- 
liberation, 663. 

Term  of  service  of  juror.  111. 

Trial  by  in  case  of  injunction,  507. 

Trial  by,  in  proceedings  to  determine 
heirship,  1766. 

Trial  by  in  will  contest.  See  Contest 
of  Wills;  Contest  of  Will  After  Pro- 
bate. 

Trial  by,  on  foreclosure  of  mechanic's 
lien,  1375. 

Verdict  advisory  in  probate  cases,  1801. 

View  of  premises  by,  662. 

Waiver  of  by  absence  at  trial,  643. 

Waiver  of,  how  accomplished,  640. 

Waiver  of  trial  by,  676-678. 

JUSTICE  OF  PEACE. 

1.  In  general. 

2.  Jurisdiction. 

3.  Judgments. 

4.  Execution. 

5.  Appeals. 

1.    Ih  general. 

Abstract  of  iudgment,  filing  with  audi- 
tor,  1007-1008. 

Acknowledgments,  power  to  take,  99. 

Alteration  of  township,  effect  on  jus- 
tice's court,  70. 
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JUSTICE     OF     PEACE.     1.  In     general. 

(Continued.) 
Amendment  of  pleadings,  992,  993. 
'Amendment    of    pleadings,    in    superior 

court,  421. 
Answer,  form  and  sufficiency  of,  990. 
Answer,  time  allowed   for,  991. 
Appearance  of  defendant,  time  for,  983, 
Appearance  as  waiver  or  rights,  983. 
Appearance  not  waiver  of  summons,  981. 
Arrest  and  bail  of  defendant,  991,  995. 
Are  judicial  officers,  57. 
Attachment  proceedings,  996-998. 
Certiorari     to     review     order     vacating 

judgment,  993. 
Certiorari     where     notice    of    trial    not 

given,  988. 
City  justices  of  peace,  68. 
Code  provisions  applicable  to,  1018. 
Complaint,  commitment  on  imperfect,  68. 
Complaint,  form  and  sufficiency  of,  990. 
Concurrent    jurisdiction,    forcible    entry 

and  detainer,  76. 
Confession  of  judgments,  74,  1285. 
Contempt,   power  to   punish,    1012,   1013. 
Continuance  or  adjournment,  1000. 
Creation  and  continuance  of  office,  71. 
Cross-complaint  not  authorized,  990. 
De  facto  justice,  67. 
Default  judgment,  when  may  be  taken, 

998,  999. 
Default,  when  occurs,  988,  992^ 
Deposition  of  as  evidence,  1955. 
Deposit   in  lieu   of  undertaking,   1018. 
Dismissal    of    action    without    prejudice, 

1004. 
Demurrer,  decision  sustaining,  1004. 
Demurrer,  judgment  against  the  defend- 
ant on,  999. 
Docket,  entries  in,  1014. 
Docket,    entries    in    as    evidence,    1014, 

1015. 
Docket  of  as  evidence,  1882. 
Entries  in   docket  on  request   of  justice 

to  hold  court  for  another,  69. 
Evidence   necessary  before  rendition  of 

judgment,   1002. 
Forcible  entry  and  detainer,  concurrent 

jurisdiction,  76. 
Fee  for  entering  judgment,  60. 
Fictitious  name,  suing  defendant  under, 

975. 
Holding    court    outside    of    township    or 

city,  69. 
Issues  of  fact,  1002. 
Jury,  summoning  of,  116. 
New  trial  after  appeal  to  superior  court, 

1146. 
Nonsuit,  power  to  grant,   1005,  1018. 
Notice  of  hearing  or  trial,  1000. 
Notice  of  trial,  988. 

Pleadings,  form  and  sufficiency  of,  989. 
Pleadings  in,  1018. 
Process,  issuance  by  clerk,  64. 
Process  on  order  of  presiding  justice,  60. 
Real    property,    jurisdiction    of    actions 
concerning,  73. 


JUSTICE  OF  PEACE.  1.  In  general.  (Con- 
tinued.) 

Receiver,  appointment  in  ejectment  pro- 
ceedings, 73. 

Rehearing  after  appeal  to  superior  court, 
1148. 

Residence,  change  in  boundaries  of 
township,  90. 

Rules  of  court,  62. 

Salary  of  justice,  68. 

Set-off  or  counterclaim,  990. 

Summons,  burden  of  proving  improper 
service,  9S5. 

Summons,  issuance  and  service  of,  982, 
983,  986. 

Summons,  service  by  publication,  986. 

Summons,  service  outside  of  county,  974, 
985. 

Summons,  motion  to  quash  service,  985. 

Summons,  proof  of  service,  986. 

Summons,  return  day  of,  983. 

Summons,  waiver  of,  981. 

Supplementary   proceedings,   1011. 

Term  of  office,  71. 

Township  justices  and  number  thereof, 
67. 

Transfer  of  cases  to  superior  court,  and 
proceedings  thereafter,  977-9S0. 

Trial  after  dismissal  is  refused,  1004. 

Trial,  mandamus  to  compel  justice  to 
proceed,  1000. 

Trial,  setting  case  for  and  notice  there- 
of, 988. 

Trial,  time  fo'r  and  notice  of,  1000. 

Unlawful  detainer  cases,  979. 

Vacancies  in  office,  when  occur  and  how 
filled,  71. 

Venue  of  action,  974,  975. 

Venue  of  action,  change  of,  975,  976, 
980. 

Verdict,  entry  in  docket,  1014. 

2.    Jurisdiction. 
In  general,  974-979. 
Amount  in  controversy,  1006. 
Character  of,  1018. 
In  civil  cases,  72-75. 
In  forcible  entry  and  detainer,  1315. 
In  unlawful  detainer,  1302. 
Manner  of  pleading,  397. 
Upon  transfer  of  case  to  superior  court, 

978-980. 
"Waiver  of  objection  to,  985,  1004. 

3,    Judgments. 

Action  on  after  five  years,  1018. 
Attack    upon    or    relief    from,    992,   993, 

1006. 
Defaults,  988,  992,  998,  999. 
Effect  of  docketing,  1008. 
Effect  of  failure  to  enter,  1005. 
Entry  in  docket,  1014. 
Equitable   relief   against  judgment,  992, 
Filing  abstract  with  auditor,  1007,  1008. 
Lien  on  real  property,  1007. 
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JUSTICE      OF      PEACE.     3.  Judgments. 

(Continued.) 
Of  sister  state,  action  upon,  1006. 
When    defendant    does    not    appear    or 

plead,  997-999. 

4.     Ex'^cution. 
Amendable  errors  in,  1010. 
Filling  blanks  in,  1010,  1015. 
Liability  of  officer,  1011. 
Power  of  officer  outside  of  township  or 

county,  1010. 
Power  to  issue  and  serve,  1009-1011. 
Proceedings  supplementary  to,  1011. 
Eecall  when  judgment  void,  1008. 
Service   outside   of   township   or   county, 

1010,  1011. 
Time  for  issuance,  1009. 

5.     Appeals. 

Who  may  sign  notice  of,  981. 

XJndertaliing  on,  61. 

In  forcible  entry  or  detainer,  1320. 

To  superior   court,   979,  980,    1136-1148. 

Deposit  in  lieu  of  undertaking,  1018. 

Dismissal  of,  1148. 

To  supreme  court,  1121. 

JtrVENILE  COURT. 

Law  establishing  is  constitutional,  23. 


KNOWLEDGE  OF  LAW. 

Presumption  as  to,  1986. 


LACHES. 

As  bar  to  remeay,  156. 
Defense    of    distinguished    from    limita- 
tions, 211. 
Suit  to  quiet  title,  908. 

LANDLORD  AND  TENANT.  See  For- 
cible Entry  and  Detainer;  Unlawful 
Detainer. 

Assignment  of  lease,  breach  of  covenant 
against,  1299. 

Estoppel   of  tenant  to  deny  title,   1986. 

Estoppel  of  tenant  to  deny  landlord's 
title,  178. 

Forfeiture  of  lease  and  waiver  thereof, 
1298. 

Lease  of  agricultural  land,  presumption 
of  continuance,  1299. 

Liability  for  nuisance,  886. 

Possession  of  tenant  not  adverse  to  land- 
lord, 163. 

Presumption  respecting  relation,  1976. 

Renewal  of  lease,  notice  of,  1299. 

Tenancy  at  will,  1298. 

LAW  OF  CASE. 

And  stare  decisis,  1115. 
What  is,  607. 


LEADING  QUESTIONS. 

Propounding  to  witness,  2045. 

LEASE.     See  Landlord  and  Tenant. 

LEGACIES. 

Order  for  payment,   1754.     See  Wills. 

LETTER. 

Presumption  as  to  receipt  of,  2000. 

LETTERS  OF  ADMINISTRATION.     See 

Executors  and  Administrators. 


LETTERS    TESTAMENTARY. 

ecutors   and  Administrators. 


See    Ex- 


LIBEL  AND  SLANDER. 

Evidence,  res  gestae,   1886. 
Injunction  against  publication,  506. 
Justification    and    mitigation,    pleading, 

402. 
Malice,  kinds  of,  2155. 
Malice,  presumption  as  to,  2013. 
Pleading,  allegations  of  complaint,  401. 
Pleading,  joinder  of  causes,  345. 
Pleading,   where   publication   in   foreign 

language,  401. 
Presumptions  concerning,  1973. 
Statute  of  limitations,  195. 

LIENS. 

Assignment  of,  20. 
Enforcement  of,  1322. 
Foreclosure,  venue  of  action,  272. 
For  salary  and  wages,  1379-1382. 
Of  execution,  808. 
Of  judgment.     See  Judgments. 
Parol  agreement  to  create,  2007. 
Upon  vessels  and  boats,  964. 
What  are,  1322. 

LIFE  ESTATE. 

Determination  of  title,  on  death  of  life 

tenant,  1805. 
Oral  transfer  of,  2007. 

LIMITATION  OF  ACTIONS.  See  Ad- 
verse Possession. 

Absence  from  state  as  affecting  statute 
of  limitations,  202,  203. 

Accounts  stated,  what  is,  197. 

Accounts,  mutual,  open,  and  current, 
197. 

Accrual  of  action,  necessity  to  set  stat- 
ute in  motion,  154. 

Acknowledgment  or  new  promise,  inter- 
ruption of  statute,  185. 

Acknowledgment  or  new  promise,  suffi- 
ciency of,  207-210. 

Action  is  commenced  when  complaint  is 
filed,  202. 

Against  devisees  or  legatees,  1765. 

Amendment  of  statute,  effect  of,  165. 

Amendment  of  pleading,  interruption  of 
statute,  184-186. 

Bank  deposits,  action  to  recover,  201. 

Bond,  accrual  of  action  on,  155. 
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UMITATION     OF     ACTIONS,     (Contin- 

Commencement    of    action    by    filing    of 

complaint,   201. 
Complaint  suspends  limitations  on  coun- 
terclaim, 375. 
Conditional  contract,  accrual  of  actions 
upon,  155.  . 

Contracts  not  in  writing,  period  of  limi- 
tation, 193. 
Conversion,   period   of  limitation   of   ac- 
tion to  recover  for,  188. 
Damages,  accrual  of  action  for,  155. 
Damages,  period  of  limitation,  183. 
Death    of   party,    effect    on    running    of 

statute,  204. 
Demand,  accrual  of  obligations  payable 

on,  155. 
Demurrer,   taking   advantage   of   bar   of 

limitations  by,  348. 
Disbarment  proceedings,  149,  150. 
Effect  of  adoption  of  code  upon  running 

of  statute,  10. 
Enforcement   of   mortgage,  bar   of   stat- 
ute, 876,  877. 
Estoppel  to  plead  statute  of  limitations, 

156,  161. 
Extension   of   period  of  limitation,    154. 
Extinction  of  lien,  effect  on  debt,  155. 
False    imprisonment,    period    of    limita- 
tions, 195. 
Filing  of  complaint  is  commencement  of 

action,  292. 
Finding  as  to  limitations,  400. 
Foreclosure   of   mortgage   on   homestead, 

1598. 
Foreign   statutes,   effect   of  and  manner 

of  pleading,  211. 
For  wrongful  attachment,  539. 
Fraud,  relief  from,  189. 
Government,  applicability  of  statute  of 

limitations  to,  160,  164. 
Guardian's   bond,   enforcement   of,   1863. 
In  case  of  escheats,  1455,  1459. 
Infancy,   disability   of,   203. 
Infancy,  disability  of  in  case  of  adverse 

possession,  179. 
Instruments  executed  out  of  state,  193. 
Interruption  of  running  of  statute,  184. 
Judgment,  action  upon,  180,   181,  765. 
Judgment    debtor,    running    of    statute 

prior  to  sheriff's  deed,  833. 
Judgment,    execution    after    five    years, 

803,  804. 
Judgment   must  be  final   before   statute 

runs  against,  154. 
Judgment,  revival   of  dormant,   802-804. 
Laches  as  barring  remedy,  156. 
Laches    distinguished    from    limitations, 

211. 
Laws   of  other  states,  effect  and  plead- 
ing, 211. 
Liability   created   by   statute,   period   of 

limitation,  187. 
Libel  and  slander,  period  of  limitations, 
195. 


LIMITATION     OF     ACTIONS.     (Contin- 
ued.) 
Mesne  profits,  period  of  limitation,  181. 
Mistake,   relief  from,   190. 
Mortgage   redemption,  period  of  limita- 
tion, 200. 
New   promise  or   acknowledgment,   suffi- 
ciency of,  207-210. 
Obligation     not     founded     on     contract, 

period  of  limitation,  192. 
Officer,   action   against  to   recover   prop- 
erty, 195. 
On    claims    against    estate    of    decedent, 

1623-1625. 
Part  payment  as  lifting  bar  of  statute, 

209. 
Penalty   or  forfeiture,  period  of  limita- 
tion, 194. 
Periods    of    limitation    prescribed,    180- 

199. 
Pleading,  amendment  setting  up  statute, 

424. 
Pleading  of  statute,  necessity  and  suffi- 
ciency, 156,  161,  174,  185,  193. 
Pleading  statute,  manner  of,  399,  400. 
Pleading  statute  of  another  state,  211. 
Pleading,  when  plea  of  bar  deemed  con- 
troverted, 405. 
Public,  running  of  statute  against,  199. 
Eeal    property,    actions    involving.     See 

Adverse  Possession. 
Kemaindermen,  accrual  of  action  against, 

155. 
Eeplevin,  period  of  limitation,  188. 
Keversal   of  judgment   on   appeal,   effect 

of,  205. 
Seduction,  period  of  limitation,  195. 
Special  proceedings,  211. 
State,  applicability  of  statute  of  limita- 
tions to,  160. 
State  or  government,  running  of  statute 

against,  199,  200. 
Stay  of  action  by  injunction  or  prohibi- 
tion, effect  on  statute,  205. 
Stockholders      and      directors,      actions 

against,  206. 
Stock    sold    for    assessment,    period    of 

limitation,  195. 
Suit  to  quiet  title,  908. 
Suit  by  ward  to  compel  guardian  to  ac- 
count,  1846. 
To  recover  land  sold  by  guardian,  1864. 
To   set   aside   fraudulent   conveyance   of 

decedent,   1709. 
Trespass    on    real    property,    period    of 

limitation,  188. 
Trustee    must    repudiate    before    statute 

begins  to  run,  154. 
Trusts,  actions  involving,  196. 
Vacation  of  executor's  sale,  1682-1684. 
Waiver  of  statute  of  limitations,  156. 
Waiver  of  statute  in  mandamus  proceed- 
ings, 1248. 
Water,  action  involving  the  use  of,  161. 
Where  cause  of  action  does  not  accrue 
in  lifetime,  1629. 
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LIMITATION  OF  ACTIONS.  (Contin- 
ued.) 

Written  instruments,  period  of  limita- 
tion, 182. 

Wrongful  attachment,  running  of  stat- 
ute, 539. 

LIS  PENDENS. 

Character  of  actions,  to  which  appli- 
cable,  298. 

Constructive  and  actual  notice,  299. 

Filing  of  notice  for  record,  298. 

In  condemnation  proceedings,  1451. 

Subsequent  purchasers  or  encumbran- 
cers, 299. 

LOST  BOOKS  OR  INSTRUMENTS. 
Proof  of  contents,  1962. 

LOST  INSTRUMENT. 

Proof  of  contents,  1895-1898. 

LOST     PUBLIC     RECORD     OR     DOCU- 
MENT. 
Proof  of,  1899. 

LOST  WILLS. 

How  probated,  1500-1502. 


M 

MAJORITY. 

Authority   of,   13. 

MALICIOUS  PROSECUTION. 

Presumptions  and  burden  of  proof,  2013. 

MANDAMUS. 

Absence   of  defendant  at  hearing,  1250. 

Absence  of  other  remedy,  1244. 

Answer  of  defendant,  1248. 

Answer  of  defendant,  sufficiency  of, 
1249. 

Anticipatory,  writ  is  not,  1239. 

Appeal  and  review,  1251. 

Appeal  and  new  trial,  rules  of  practice, 
1260. 

Appealability  of  orders  respecting,  1126. 

Application  for,  allegations,  1232. 

Application  for,  showing  necessary  to  be 
made,  1232. 

Application  for,  demand,  1282. 

Application  for,  affidavit  or  verification, 
1245. 

Application  for,  hearing  of  and  default, 
1247. 

Beneficial  interest,  necessity  for,  1245. 

By  what  court  may  be  issued,  1231-1243. 

Costs  of  proceedings,  1251. 

Damages,  recovery  by  applicant,  judg- 
ment, 1251. 

Default  of  defendant,  1247. 

Demurrer  to  answer,  1249. 

Demurrer  to  application,  1248. 

Dismissal  of  action,  in  case  of,  627. 

Hearing  or  trial,  1230. 

Issuance  to  any  county,  1233. 


MANDAMUS.     (Continued.) 

Issuance  where  no  other  remedy  exists, 
1244. 

.Judgment  on  pleadings,  1249. 

Jurisdiction  of  superior  court  to  issue, 
53. 

Jurisdiction  of  supreme  court  to  issue, 
34. 

Jurisdiction  to  issue  writ,  1232. 

Jury  trial,  right  to,  1248. 

Limitation  of  actions  as  defense,  1248. 

Limitation  of  actions,  waiver  of  defense, 
1250. 

Nature  of  proceeding,  1231, 

New  trial,  motion  for,  1249. 

Parties  to  proceeding,  1282. 

Pending  action  no  bar  to  writ,  1233. 

Pendency  of  quo  warranto  against  cor- 
poration as  defense  to,  956. 

Peremptory  writ,  when  issues,  1246. 

Pleadings  of  adverse  party,   1248,   1249. 

Rules  of  practice  applicable  to,  1260. 

Service  of  writ,  failure  to  make,  1251. 

Supplemental  answer,  1248. 

To  call  elections,  1237. 

To  coerce  board  of  supervisors,  1236. 

To  coerce   city   councils,   1235. 

To  coerce  city  officers,  1236. 

To  coerce  clerks  of  court,  1235. 

To  coerce  corporate  officers,  1235. 

To  coerce  fraternal  organizations,   1235. 

To  coerce  irrigation  district  board,  1235. 

To  coerce  police  commissioners,  1236. 

To  coerce  secretary  of  state,  1237. 

To  coerce  state  board  of  equalization, 
1235. 

To  compel  action  as  to  statement  or  bill 
of  exception,  1234. 

To  compel  action  regarding  taxes  and 
assessment,  1239. 

To  compel  audit  of  claims,  1237. 

To  compel  auditor  to  draw  a  warrant, 
850. 

To  compel  certification  of  transcript, 
1234. 

To  compel  determination  of  motion,  1233. 

To  compel  dismissal  of  indictments,  1233. 

To  compel  drawing  of  warrant,  1237. 

To  compel  granting  of  permission  to  ap- 
pear, 1233. 

To  compel  issuance  of  subpoena,  2017. 

To  compel  judge  to  sign  decree  estab- 
lishing notice  to  creditors,  1604. 

To  compel  judge  to  fix  amount  of  appeal 
bond,  1057-1060. 

To  compel  judge  to  proceed  with  trial, 
1233. 

To  compel  judge  to  settle  bill  of  excep- 
tion, 714. 

To  compel  justice  to  proceed  with  trial, 
1000. 

To  compel  order  respecting  deposition, 
1234. 

To  compel  payment  of  money  by  public 
officers,  1238. 
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MANDAJIUS.      (Continued.) 

To    compel    punishmeut    for     contempt, 
1391, 1390. 

To  compel  rendition  of  judgment,   1234. 

To  compel  resetting  of  cause,  1233. 

To   compel    settlement    of   statement    on 
motion  for  new  trial,  751. 

To  compel  setting  aside  of  order  or  de- 
cree, 1234. 

To  compel  signing  or  issuance  of  bonds, 
1237. 

To    compel    trial    of    election    contests, 
1273. 

To  control  judicial  discretion,  1234,  1235. 

To  correct  abuse  of  discretion,  1235. 

To  enforce  transfer  of  case  where  judge 
disqualified,  289. 

To  fix  amount  of  appeal  bond,  1234. 

To  protect  legal  rights,  1237. 

To  review  judicial  action,  1234. 

To  try  right  or  title  to  office,  1237,  1250. 

Venue,  to  compel  change  of,  289. 

When  should  be  issued,  1231-1246. 

Who  entitled  to,  beneficial  interest,  1245. 

Will    not    compel    act    outside    of    state, 
1239. 

Will   not   issue   if   acts   not   enjoined   as 
duty,  1239. 

Will  not  issue  if  petitioner  has  complied 
with  law,  1239. 

Will  not  issue  if  unavailing,  1239. 

Will  not  issue  if  unjust,  1239. 

Will  not  issue  if  there  is  right  of  action, 
1239. 

Will   not  issue  where   other   remedy   ex- 
ists, 1244. 

MAPS. 

Admissibility  as  evidence,  1960,  1961. 
Admissibility  to  show  boundaries,  2144. 
Certified  copy  as  evidence,  1955. 
Determination  of  boundaries,  2128-2130. 

MARITIME  LAW. 

Actions  against  vessels  and  boats,  963- 
972. 

MAHEIAGE. 

Presumption  as  to  validity,  2002. 
Presumption    that    children    legiUmate, 
1986,  2002. 

MARRIAGE  CERTIFICATE. 

How  proved,  1966. 

MARRIED  WOMAN. 

Action     against     herself     and     husband, 

right  to  defend,  226. 
As  party  to  action,  joinder  of  husband, 

223-225. 
As  executrix,  1507,  1508. 

MASTER  AND  SERVANT. 

Selection  of  employees,  presumptions  as 
to  care,  1972. 

MATHEMATICAL  COMPUTATIONS. 

IIow  proved,  1896. 


McENERNEY  ACT. 

Method   of  giving   notice   constitutional, 
307. 

MECHANICS'  LIENS. 

1.  In  general. 

2.  Claim  or  notice  of  lien. 

3.  Enforcement  or  foreclosure. 

1.     In  general. 
Abandonment    by    contractor,    effect    of, 

1345. 
Acceptance  of  building,  effect  of,   1358. 
Amount  available  for  claimants,  1343. 
Apportionment  of,  1349. 
Architect's  certificate,  1342. 
Assignment  by  contractor,  effect  on  no- 
tice, 1345. 
Assignment   of   debt  or  claim,  effect  on 

right  of  foreclosure,  1373. 
Assignment  of  not  permissible,  1342. 
Bond     of     contractor,     enforcement     of, 

1335. 
Bond  of  contractor,  constitutionality  of 

requirement,   1330. 
Bond  of  contractor,  liability  of  sureties, 

1330. 
Bridge,  whether  subject  to,  1330. 
Building  deemed  constructed  at  instance 

of  owner,  1365-1368. 
Cessation    fr.om    labor    for    thirty    days, 

1358. 
Completion     of     building     or     contract, 

1356-1358. 
Constitutionality  of  statute,  1325. 
Constitutional     provisions,     construction 

of,  1325. 
Contract,  absence  of,  1335. 
Contractors   and   materialmen,   who   are, 

1327. 
Contracts,  breach  of  by  owner,  1341. 
Contract,    contents    and    sufficiency    of, 

1340. 
Contract,  effect  of  failure  to  file,  1334. 
Contract,  effect  of  invalidity   or   failure 

to  file,  1341. 
Contract,  effect  and  validity  on  priority 

of  lien,  1349. 
Contracts,  kinds  of  and  validity  of,  1332, 

1334. 
Contract,  liability  limited  to  price  fixed 

in,  1335. 
Contractor,    liability    to     subcontractor 

and  materialmen,  1369. 
Contract,  memorandum,  1335. 
Contract,  plans  and  specifications,  1335. 
Contractor's     right     of     recovery,     1368, 

1369. 
Contract,  separate  agreements,  1341. 
Contract,   under   one    thousand    dollars, 

1341. 
Contractor,  when  entitled  to,  1328. 
Cook  for  laborers,  when  entitled  to,  1328. 
Deductions  by  owner,   1369. 
Deposit  in  court  by  owner,  1336. 
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MECHANICS'      LIENS.     1.  In      general. 

(Continued.) 

Destruction  of  building,  effect  on  lien, 
1348,  1356. 

Destruction  of  building  in  part,  effect  of, 
1331, 

Does  not  bar  personal  action  on  debt, 
1372. 

Draymen  when  entitled  to  lien,  1328. 

Estoppel  of  owner  to  deny,  1366-1368. 

Expiration  of,  by  lapse  of  time,  1361, 
1362. 

Extent  of,  property  covered  by,  1330. 

Fixtures,  whether  subject  to,  1331. 

Forfeiture  of  through  fraud,  1377,  1378. 

Grading  of  streets,  amount  due  for  each 
improvement,  1361. 

Homestead  declaration,  effect  on  lien, 
1349. 

Homestead,  whether  subject  to,  1329. 

Interest  in  property  subject  to  lien, 
1347. 

Interest  on  claims,  1336,  1359. 

Interest  on  extras,  1369. 

Knowledge  of  owner  that  work  is  being 
done,  1366. 

Labor  or  work  for  which  lien  may  be 
had,  1327. 

Laborer,  when  entitled  to,  1328. 

Land  necessary  to  use  of  building, 
whether  subject  to  lien,  1347. 

Land  subject  to  lien,  1346-1348. 

Liability,  limited  to  contract  price,  1335. 

Lien  on  land  dependent  on  lien  on  build- 
ing, 1347. 

Limitation  of  time  for  continuance  of, 
1361,  1362. 

Lot  graders,  right  to,  1329. 

Material  for  which  lien  may  be  had, 
1327. 

Materialmen,  lien  of,  1327. 

Materialmen  and  contractors,  who  are, 
1327. 

Merger  by  judgment,  1349. 

Mine  is  structure,  1347. 

Notice  of  cessation  of  work,  1358. 

Notice  of  completion  of  work,  1358. 

Notice  to  owner,  duty  upon  receiving, 
1344. 

Notice  to  owner,  effect  of  absence  of, 
1344. 

Notice  to  owner,  nature  of  remedy,  1343. 

Notice  to  owner,  necessity  and  effect  of, 
1343,   1344. 

Notice  to  owner  of  labor  performed  or 
materials  furnished,   1339-1346. 

Notice  to  owner  of  work  or  improve- 
ment, 1364,  1368. 

Notice  to  owner  that  work  is  being  done 
where  property  is  leased,  1366. 

Notice  to  owner,  time  for  giving,  1344. 

Notice  to  owner,  to  whom  given,  1344. 

Owner's  instance,  building  held  con- 
structed at,  1365-1368. 

Ownership  of  property,  false  representa- 
tion as  to,  1347. 


MECHANICS'      LIENS.     1.  In      general. 

(Continued.) 

Part  of  structure,  whether  subject  to 
lien,  1356. 

Parties,  enforcement  of,  joinder  of  liens 
and  parties,  1371. 

Partnership,  right  to  lien,  1329. 

Partnership,  whether  may  assert  lien, 
1352. 

Payment  by  owner,  time  for,  1342. 

Payment  by  owner,  deduction,  1342. 

Payment  to  assignee  or  contractor,  in- 
junction against,  1345. 

Personal  liability  for  labor  and  ma- 
terial,  1336. 

Priority  over  other  liens,  1348,  1349. 

Privity  between  parties,  1351. 

Property  subject  to,  two  or  more  build- 
ings, 1360,   1361. 

Public  improvement,  lien  on  lot,  1363. 

Public  property,  whether  subject  to, 
1329. 

Eelease  of,  guaranty  does  not  affect, 
1336. 

Separate  buildings  or  structures,  liens 
upon,  1360. 

Statement  of  claimant,  1354-1356. 

Street  improvement,  lien  on  lot,  1363. 

Subcontractors,  rights  and  liabilities, 
1369. 

Subcontractor,  when  entitled  to,  1328. 

Surety  on  bonds,  right  to  lien,  1329. 

Time  for,  how  long  continues,  1361,  1362. 

Traveling  expenses,  lien  for,  1328. 

Trivial  imperfections  in  performance  of 
work,    1357. 

Twenty-five  per  cent  payment,  how  dis- 
tributed, 1336. 

Two  or  more  pieces  of  property,  liens 
upon,   1360,   1361. 

Waiver  of  by  written  consent,  1377. 

What  law  governs,   1326. 

When  it  expires  by  lapse  of  time,  1361, 
1362. 

Who  is  entitled  to,  1327-1330. 

2.     Claim  or  notice  of  lien. 

Assignment   of,   1352. 
Cessation  from  labor,  1358. 
Completion  of  building,  1356-1358. 
Contents  and  sufficiency  of,  1342,  1353. 
Date  of  performance  of  work,  1355. 
Effect  of  mistake  in  statement,  1378, 
Effect  or  failure  to  perfect,  1342. 
Filing  with  recorder,  1349-1360. 
Fraud  in,  as  ground  for  forfeiture,  1377, 

1378. 
In  case  of  public  improvements,  1363. 
Reformation  of,  1356. 
Mistake  in,  1353. 
Nature  of,  1352. 

Statement  of  materials  furnished,  1355. 
Statement  of  name  of  owner,  1354. 
Statement  of  name   of  person   to  whom 

material  is  furnished,  1354. 
Statement  of  terms  of  contract,  1354. 
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MECHANICS'  LIEKS.  2.  Claim  or  no- 
tice of  lien.     (Continued.) 

Statement  of  time  of  payment,  1355. 

Statement  of  work  done,  1355. 

Time  and  place  for  filing,  1352,  1353. 

Trivial  imperfections  in  work,  1357. 

Validity   of,    1342. 

Variance,  1359,  1375. 

Verification  of,  1356. 

Notice  of  claim,  variance,  1332. 

Notice  of,  contents  and  sufficiency  of 
statement,  1353-1356. 

Notice  of,  description  of  property,  1355. 

3.     Enforcement  or  foreclosure. 

In  general,  1331. 

Allegation   of   complaint,   1332,   1347. 

Answer  and   denial   therein,   1374. 

Appeal  and  review,   1376,  1377. 

Attorney  fees,  1371. 

Complaint  and  allegations  thereof,  1358, 
1374. 

Jurisdiction  of  superior  court,  1345. 

Consolidation  of  actions,  1371. 

Continuances,   1369. 

Costs  and  attorney  fees,  1371,  1372. 

Effect    of    assignment,    1373. 

Estoppel,   1375. 

Evidence,  knowledge  of  agent,  1375. 

Extent  of  recovery  bv  contractor,  1368- 
1370. 

Findings  and  judgment,  1359,  1375,  1376. 

Findings  necessary  to  sustain  3udg_ment, 
1347. 

Issues,  1347. 

Judgment  and  findings,  1376. 

Jury  trial,  1375. 

Jurisdiction  of  superior  court,  1332. 

New  trial  and  appeal,  1376,  1377. 

Nonsuit,    1375. 

Parties  defendant,  1358,  1370,  1373. 

Personal  or  deficiency  judgment,  1359, 
1370. 

Personal  judgment  against  owner,  1346. 

Personal  action  on  debt,  notwithstand- 
ing lien,  1372,  1373. 

Res   judicata,   1376. 

Right  of  action,  1373. 

Rules  of  practice,  1373-1376. 

Separate   trials,    1374. 

Set-off  by  owner,  1332. 

Through  complaint  in  intervention,  1374. 

Variance,  1359,  1375. 

MEDICAL  BOOKS. 

As  evidence,  1960. 

MERGER. 

Of  attachment  lien  in  judgment,  538. 
Of     claims    where     judgment    confessed, 

1285. 
Of  judgments,  when  occurs,  607. 

MEXICAN  GRANTS. 

Presumptions  regarding,   1974. 


MINES  AND  MINERALS. 

Abandonment  or  forfeiture,  how  pleaded 
and  proved,  916. 

Actions  concerning,  local  rules  to  gov- 
ern,  915-917. 

Conflicting  rights  of  miners  and  agri- 
culturists,  907. 

Declarations  of  predecessor  in  title, 
1889. 

Estate  of  decedent,  summary  sale  of 
mining  interests,  1652,  1653. 

Lien  on  for  labor  or  materials,  1329. 

Location  of  claim  and  work  thereon, 
908. 

Local  rules  and  customs,  proof  of,  915. 

Possession,  how  proved,  915. 

Presumptions  in  matter  of  possession, 
1976. 

Quieting  .title  to  claims,  907-916. 

Recording  of  notice  of  location,  908. 

MINUTES. 

Entering  of  probate  orders  and  decrees, 
1794. 

MISJOINDER. 

Of   causes   of   action   as   ground   for   de- 
murrer, 350. 
Of  parties  as  ground  for  demurrer,  349. 

MISNOMER. 

Of  party  in  pleading,  452-454. 
When  immaterial,  459. 

MISTAKE. 

Limitation  of  actions  to  obtain  relief, 
190. 

Of  attorney,  vacation  of  judgment  for, 
435. 

Of  law  or  of  fact,  power  of  court  to  re- 
lieve from,  416,  417. 

MODIFICATION. 

Of  judgment  on  appeal,  39. 

MONUMENTS. 

Control  measurements  in  determining 
boundaries,   2123. 

MOOT  QUESTIONS. 

Decision  on  appeal,  39. 
Submission     by     agreed     statement     of 
facts,  1286. 

MORTGAGE   OF  PROPERTY  OF  DECE- 
DENT. 

Grounds  and  proceedings  for,  1685-1694. 

MORTGAGES. 

1.  In  general. 

2.  Foreclosure. 

1.    In  generaL 

Against  decedent,  preference  over  other 

debts,   1748,  1749. 
Assumption  of  by  grantee,  864. 
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MORTGAGES.  1.  In  general.  (Contin- 
ued.) 

Bank  cannot  apply  deposit  on  mortgage 
debt,  864. 

Covering  both  real  and  personal  prop- 
erty, 865. 

Deed  absolute  intended  as,  913. 

Deed  absolute,  adverse  possession,  200. 

Deed  with  defeasance  is  not,  914. 

Default   in  interest   or   installment,   881. 

Does  not  pass  title,  913. 

Estate  of  decedent,  property  under  fif- 
teen hundred  dollars,  1591,  1592. 

Executor's  sale  of  encumbered  land, 
1680,   1681. 

Interest,  default  in  payment,  foreclosure, 
871. 

Junior  encumbrancers,  rights  and  ac- 
tions by,  867. 

Liability  of  surety,  guarantor  and  in- 
dorser,  864. 

Limitation  of  actions  to  foreclose,  876, 
877. 

Limitation  of  action,  effect  on  debt  of 
extinction  of  lien,  155. 

Merger  of  in  deed  of  trust,  864. 

Mortgagee,  how  may  become  owner  of 
property,  864. 

Nature  of,  913. 

jVegotiability  of  secured  note,  868. 

Of  estate  of  decedent,  grounds  and  pro- 
ceedings for,  1685-1694. 

Payments  on  account  of  debt,  864. 

Power  of  court  to  apply  to  commissioner 
to   sell   under  foreclosure,  101. 

Power  of  sale,  right  to  possession,  914. 

Priority  of  mechanic's  lien,   1348. 

Eeceiver,  appointment  upon  foreclosure, 
585. 

Eedemption  from,  statute  of  limitations, 
200. 

Reduction  of  interest  where  estate  in- 
solvent, 1614. 

Release  of,  record  as  evidence,  1967. 

Trust  deed,  how  distinguished  from 
mortgage,  878. 

2.    Foreclosure. 

Against  both  real  and  personal  prop- 
erty,  865. 

Appeal  and  review,  877. 

Appointment  of  commissioner  to  make 
sale,   873,  875. 

Answer  and  allegation  thereof,  870. 

As  to  part  of  premises,  867. 

Complaint  and  allegation  thereof,  868, 
869. 

Counsel  fees,  allowance  and  lien  of,  872. 

Counsel  fees,  how  alleged,  869. 

Cross-demand  against  mortgagor,  871. 

Default  in  interest  or  installment,  881. 

Deficiency  and  judgment  therefor,  873- 
870. 

Deficiency  judgment,  undertaking  on 
appeal  to  pay,  1059. 

Demurrer  to  complaint,  869. 

Duties  and  powers  of  sheriff,  876. 


MORTGAGES.  2.  Foreclosure.  (Contin- 
ued.) 

Equitable  relief  from  judgment,  874. 

Evidence,  admissibility   of,   871. 

Executor's  sale  of  encumbered  land, 
1680,  1681. 

Execution  sale  under  decree  of,  827. 

How  property  should  be  sold,  875. 

In  case  of  assigned  mortgage,  868. 

In  case  of  homestead,  after  death  of  one 
spouse,  1598,  1599. 

In  estate  of  decedent,  1631,  1632. 

Interest  on  debt,  871. 

Intervention  to  set  up  adverse  title,  871. 

Judgment  for  costs,  871. 

Judgment  for  interest  only,  871. 

Judgment  on  pleadings,  871. 

Judgment  to  contain  what,  871. 

Jurisdiction   of  court,  868. 

Limitation  of  actions,  182,  183,  876,  877. 

Necessity  of  presenting  claim  against 
decedent,   1630. 

Oath  or  affidavit  of  commissioner,  882. 

Object  of,  865. 

On  homestead,  statute  of  limitations. 
1598. 

One  action  for  recovery  of  secured  debt. 
866. 

Other  remedies  in  case  of  personal  prop- 
erty, 856. 

Parties  defendant,  869. 

Procedure  upon,  863-882. 

Proceeds  of  sale,  satisfaction  of  debt, 
875. 

Proceedings  when  debt  falls  due  at  dif- 
ferent times,  881. 

Property  in  two  or  more  counties,  865. 

Property  outside  of  state,  867. 

Prosecution  after  death  of  mortgagor 
1634. 

Return  by  commissioner,  882. 

Res  judicata,  877. 

Eights  and  actions  by  junior  mortga- 
gees, 867. 

Sale   of   property,   801. 

Sale,  conclusiveness  of,  865. 

Sale  of  part  of  property,  881. 

Successive  actions,  867. 

Time  for  commencing  action,  867. 

Trust  deeds,  878. 

Vacation  of  judgment  or  sale,  874-876. 

Validity  of  proceedings  and  attack  upon 
874,  875. 

Venue  of  action,  272. 

When  mortgagor  is  devisee,  1565,  1566. 

MOTIONS. 

Determination   on   affidavits,   2023. 
Making  of  after  previous  denial,  99. 
Renewal  of  without  leave  of  court,  lOOl 
To  strike  out  pleading  or  parts  thereof, 
393. 

MULTIPLICITY  OF  ACTIONS. 

lujuuction  to  prevent,  501. 
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IKTUNICIPAL  CORPORATIONS. 

Attachment  bond  not  required  of,  544. 

Change  of  street  grade,  injunction 
against,  502. 

Justices  of  peace  in  city,  68. 

Jurisdiction  of  council,  manner  of  plead- 
ing,  397. 

Liability  for  damages  to  adjoining  prop- 
erty from  street  improvement,  1406. 

Ordinances,  how  pleaded,  401. 

Presumption  of  performance  of  official 
duty,  1995. 

Proof  of  ordinances,  1953. 

Public,  improvement,  lien  for,  1363. 

Street  assessments,  injunction  against, 
502. 

Street  improvements,  limitation  of  ac- 
tions to  recover  for,  182. 


NAMES. 

Fictitious,  suing  under,  452. 

Identity  of  person  presumed  from  iden- 
tity of  name,   2001. 

Misnomer,   when   immaterial,  459. 

Procedure  for   changing,   1461-1463. 

Validity  of  judgment  where  party  sues 
by   wrong  or   fictitious,   453. 

NAVIGABLE  STREAMS. 

What  are,  2128. 

As   boundaries,  2128. 

NE  EXEAT. 

Writ  not  preserved,  470. 

NEGLIGENCE.     See  Damages. 

Infants,  action  for  death  of  or  injury  to, 

230. 
Presumptions  and  burden  of  proof,  2014. 
Province  of  judge  and  jury  in  trials  for, 

21.54. 

NEWLY  DISCOVERED  EVIDENCE. 

As  ground  for  new  trial,  726. 

NEW  MATTER. 

Statement   of  in  answer,  362. 

NEW  PARTIES. 

Who  may  be  brought  in  as,  266. 

NEW  PROMISE, 

Sufficiency  to  raise  bar  of  statute  of 
limitations,    207-210. 

NEWSPAPERS. 

Statements   in    as  ground  for   new   trial, 


730. 


2  Fair. — 154 


NEW  TRIAL. 

1.  In  general. 

2.  In  particular  actions  or  proceedings, 

3.  Grounds  for, 

4.  Notices, 

5.  Motion. 

6.  Statement  on  motioa. 

1,     In   general. 

Adverse  parties,  who  are,  739, 

After  nonsuit,  628. 

After  appeal  to  supreme  court,  40, 

After  appeal  from  justice's  to  superior 
court,   1146. 

Agreed  statement  of  facts,  in  case  of, 
730. 

Aggrieved  party,  who  is,  723. 

Amendment  of  notice  of  intention,  739. 

Appeal,  judgment  on,  1281. 

Appeal  from  order  granting  or  refusing, 
751. 

Appeal,  review  of  order  granting  or  re- 
fusing,  731. 

Conflicting  evidence,  729, 

Discretion  of  court  in  granting  or  deny- 
ing, 731, 

Extension  of  time  for  serving  notice  of 
intention,  740. 

Joint  defendant,  as  to  one,  731. 

On  one  of  several  issues,  731, 

Presumption  in  favor  of  order  granting, 
731. 

Question  that  may  be  raised  on  motion 
for,  720-722. 

Restoration  of  records,  731, 

Review  of  order  refusing  or  granting, 
1122-1126. 

Time  for  commencing  proceedings  for, 
737. 

Vacation  of  orders  in  granting  or  re- 
fusing, 427. 

Vacation  of  judgment,  grounds  for  and 
power  of  court  to  order,  761,  762. 

2.    In  particular  actions  and  proceedings. 
In  case  of  election  contest,  1281. 
In  ease  of  mechanics'  liens,  1376,  1377. 
In  case  of  reference,  694,  698. 
In  condemnation   proceedings,   1451. 
In  heirship  proceedings,  1766. 
In  mandamus   proceedings,  1260. 
In    proceedings     for     family    allowance 

1580, 
In    proceedings    for    final    distribution, 

1770. 
In    proceedings     to     set     apart     probate 

homestead,   1580. 
In    probate    proceedings,    1798-1800. 
In  prohibition  proceedings,  1260. 
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NEW  TEIAL.      (Continued.) 

3.     Grounds  for. 
In  general,  520-731. 
Accident   or  surprise,   725. 
Allowing  leading  questions,  2045. 
Chance  verdict,  724. 
Decision  against  law,  729-731. 
Disregard   of   evidence   and   instructions 

by  jury,  728. 
Errors  of  law,  730. 
Excessive  damages  or  verdict,  727. 
Excusable  neglect,  726. 
Failure  to  serve  amended  complaint,  726. 
Insufficient   damages,   728. 
Insufficiency  of  evidence,   728. 
Irregularity  of  proceeding  of  court,  723. 
Misconduct  of  jury,   723. 
Newly  discovered  evidence,  726. 
Newly    discovered    evidence,    merely    to 

contradict  witnesses,  2078. 
Newspaper  statements,  730. 
Surprise  or  accident,  725. 

4.    Notices. 
Of  decision  and  waiver  of,  736,  737. 
Of    intention,    filing     of     and     affidavit 

thereof,  740,  741. 
Of   intention,   necessity,   sufficiency   and 

service   of,  738-740. 
Of  intention,  presumption  as  to,  740. 
Of  judgment,  on  motion  for,  736. 
Of  motion  and  service  thereof,  735-752, 

1122. 
Of  order  denying,  751. 

5.     Motion  for. 
Abandonment  of,  751. 
Affidavits  and  papers,   734. 
Hearing  of,  753-755. 
Must  state  grounds,  751. 
Nature  of,  751. 

Necessity  of  bill  of  exceptions,  734. 
Notice  of,  735-752. 
On  minutes  of  court,  notice,  750. 
Questions    and    objections    raised    upon, 

720-722. 
Specification  of  error,  734. 
Specification  of  grounds  for,   723. 
Time  of  hearing,  753. 

6.     Statement   on   motion. 

Amendments  to,   741-743,   749. 

Contents  of,  741. 

Delay  in  engrossing,  749. 

Evidence  how  set  out,  744, 

Filing  of,  750. 

Insufficiency  of  evidence,  746. 

Mandamus  to  compel  settlement,  751. 

Must  contain  what  evidence,  744. 

Notice  of  settlement,  742. 

Objection  to  delay  and  presentation, 
743. 

Result  of  delay  in  presenting,  743. 

Settlement  and  filing  of,  749-751. 

Signature  and  authentication  by  attor- 
neys, 750, 


NEW    TRIAL.     6.  Statement    on    motion. 

(Continued.) 

Signature  and  certificate,  749. 

Specification  of  errors,  745-749. 

Stipulation  as  to  evidence  in,  745. 

Striking  out  useless  matter,  749. 

Time  for  presentation  and  service,  742- 
744. 

Time  for  presenting  in  case  of  amend- 
ments, 743. 

NON-JUDICIAL  DAYS. 

Performance  of  act  upon,  84. 

NON-EESIDENTS. 

Service  of  summons  against,  306-318. 

NONSUIT. 

Appeal  in  case  of,  638. 

Costs  in  case  of,  623. 

Effect  as  res  judicata^  627. 

Findings  unnecessary,  623. 

In  case  of  will  contest,  1497,  1498. 

In  contest  of  will  before  probate,  1487. 

In  justice's  court,  1005,  1018. 

Motion  for,  consideration  of  evidence, 
622. 

Motion  for,  necessity  and  requisites,  623. 

Order  denying,  necessity  of  exception  to, 
703. 

Verdict  in  action  to  recover  specific  per- 
sonalty, 674. 

When  properly  entered,  621-627. 

When  properly  granted,  2155. 

NOTARY. 

Acknowledgment,  conclusiveness  of  cer- 
tificate,  1966,   1967. 
Administration  of  oaths,  2152. 
Conclusiveness  of  certificate,   1884. 
Conclusiveness  of  protest,  1882. 
Judicial  notice  of  seals,  1924. 

NOTICES. 

In  probate  proceedings,  by  publication, 
1795-1797. 

In  unlawful  detainer  proceedings,  1298. 

Kinds  of  distinguished,  1797. 

Kinds  of  in  probate  proceedings,  1797. 

Of  appeal,  1035-1044. 

Of  appeal  from  justice's  court,  1136, 
1137. 

Of  application  for  appointment  of  guar- 
dian, 1818. 

Of  application  for  change  of  venue,  284. 

Of  application  for  guardianship  of  in- 
competent, 1830. 

Of  application  for  payment  of  legacies, 
1757. 

Of  application  for  receiver,  589,  592. 

Of  change  or  substitution  of  attorneys, 
144. 

Of  claim  for  mechanic's  lien,  1336-1346. 

Of  claim  for  wages  or  salary,  1380. 

Of  execution  sale,  824. 

Of  intention  to  take  deposition,  2030, 
2033,   2035. 

Of  motion  for  dismissal,  026. 
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NOTICES.     (Continued.) 

Of  motion  for  new  trial,  735-752. 

Of  motion  to  vacate  judgment,  436. 

Of  pendency  of  action,  lis  pendens,  298- 

300. 
Of  petition  for  final  distribution,  17m. 
Of   presentation    of     bill    of   exceptions, 

for  settlement,  712. 
Of   presentation    of   bill   for   settlement, 

Of     settlement     of     executor's     account, 

1739,  1740. 
Of  trial  in  justice's  court,  988. 
Of  trial  in  justice's   court,   1000. 
Of   trial,   necessity   and   sufficiency,   642, 

643. 
Presumptions  as  to,  1982. 
To  adverse  party  to  produce  instrument, 

1952. 
To  be  contained  in  summons,  296. 
To  creditors  of  decedent,  1602-1606. 
To  owner  of  property  of  improvements, 

mechanics'  liens,  1364-1368. 

NOVATION. 

Burden  of  proving,  2013. 

NUISANCES. 

Abatement  of,  res  judicata,  886. 
Damages  from,  recovery  of,  885. 
Injunction  against,  appeal,  887. 
Injunction  to  prevent,  494. 
Injunction  to  prevent  or  abate,  884. 
Joinder  of  causes  of  action  for,  886. 
Jurisdiction    of    court   in    dealing    with, 

886. 
Landlord's  liability  for,  886. 
Negligence  causing,  886. 
Eight  of  owner  to  use  property,  883. 
Parties  to  action  for  abatement,  886. 
Private,  action  for  by  individual,  883. 
Public,  action  by  public  to  abate,  885. 
Public,  private  action  for,  884. 
What  constitutes,  883. 

NTTMBER. 

Singular  includes  plural  and  vice  versa, 
15. 

NUNC  PRO  TUNC. 

Entry  of  judgment,  428. 
Entry  of  judgment,  after  death  of  party, 
775. 


OATHS.  .     . 

Administration   by    court    commissioner, 

121. 
Certification  of,  2152. 
Deputy  may  administer,  2152. 
Form  and  sufficiency  of,  2153. 
Of  court  reporter,  126.  ,^,,   -.-.n 

Of  executor  or  administrator,  1531-lo4U. 
Who  may  administer,  2025,  2151,  2153. 

OFFICE. 

Abolition  of,  8. 


OFFICE.     (Continued.) 

Trial    of    title    to    by    mandamus,    1237, 

1250. 
Trial  of  title  to  by  injunction,  506. 
Vested  right  of  incumbent,  9. 

OFFICERS. 

Action    against     person     usurping    oflSce, 

quo  warranto,  946-462. 
Assignment  of  salaries,  850. 

Bond,  limitation  of  actions  upon,  199. 

Contesting    elections.     See     Contest     of 
Elections. 

De  facto  and  validity  of  their  acts,  950. 

Elections     of,     effect     of     irregularities, 
1261-1281. 

Entries  in  books  as  evidence,  1956. 

Exercising    functions     after    being    de- 
clared usurper,  960. 

Ga'-nishment  of  salaries,  850. 

Injunction  to  stay  acts  of,  505. 

Methods  of  testing  right  to  office,  1262. 

Presumption    of     performance    of     duty, 
1994-1997. 

Presumption  of  regular  appointment   or 
election,  1993. 

Prohibition,  whether  lies  against,  1258. 

Removal  of  for  malfeasance,  950. 

Surrender  of  office,  effect  of,  950. 

Title  of,  how  tried,  949. 

Title  of,  collateral  attack  upon,  950. 

Trial  of  charges  against,  28. 

Vacancies,  how  filled,  1263. 

Vacancies  where  elections  annul,  1281. 

Venue  of  action  against,  273. 

OPINION  OF  COURT. 

In  general,  678,  679. 

As  authority,  1115. 

As  part  of  record  on  appeal,  1083. 

Expressed  in  course  of  trial,  2109. 

Where  justices  equally  divided,  30. 

Of  supreme  courts  to  be  in  writing,  41. 

Presumption  as  to  dicta,  1982. 

OPINION  OF  JUROR. 

As  disqualifying  him,  649. 

OPINION  TESTIMONY.     See  Evidence. 

ORDER  OF  PROOF. 

At  trial,  652. 

ORDERS. 

Application  for  after  previous  denial, 
99. 

Conclusiveness  of,  1947. 

Of  examination  in  supplementary  pro- 
ceedings, 852-861. 

Review  or  vacation  of  ex  parte,  1023. 

When  deemed  excepted  to,  703,  704. 

ORDINANCES. 

Manner  of  pleading,  401. 

Presumptions  as  to,  1970. 

Presumption'  that  they  are  in  force,  1104. 
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PARENT  AND  CHILD. 

Presumption  as  to  legitimacy  of  chil- 
dren, 1986,  2002. 

PARTIAL  DISTRIBUTION. 

Of  estate  of  decedent,  1756-1761. 

PARTIES. 

Abatement  of  action  on  death,  marriage 
or  other  disability,  251-255. 

Absence  of  as  ground  for  continuance, 
644. 

Action  to  be  prosecuted  in  name  of  real 
party  in  interest,  212. 

Assignee,  action  in  his  own  name,  219. 

Assignees,  right  to  sue  in  own  name,  214. 

Associates  in  business,  how  sued,  264. 

Associations,  suit  against  in  common 
name,   264. 

Beneficiary  of  express  trust,  right  to  sue, 
221. 

Bringing  in  new,  when  proper,  266,  267. 

Change  of  by  amendment  of  complaint, 
421. 

Common  source  of  title,  persons  holding 
under,   244. 

Complete  determination,  persons  neces- 
sary to,   240. 

Corporations,  parties  in  actions  by  and 
against,    213. 

Cross-complaint  to  bring  in,  267. 

Death  of  infant,  action  by  father  for 
damages,  230. 

Defect  or  misjoinder  of  as  ground  for 
demurrer,  349. 

Defendants,  actions  to  determine  con- 
flicting claims  to  real  property,  244. 

Defendants,  persons  liable  on  same  obli- 
gation, 248. 

Defendants,  who  may  be  joined  as,  238- 
243. 

Disqualification  of  judge,  who  is,  94. 

Exclusion  from  courtroom  at  trial,  2043. 

Executors  or  administrators,  action  by, 
220. 

Fictitious  name,  suing  under,  452. 

Infants,  actions  affecting,  guardian,  227, 
230. 

In  action  affecting  public,  213. 

In  actions  by  or  against  administrators, 
1700. 

In  action  for  injury  to  or  death  of  in- 
fant, 230. 

In  actions  involving  guardian  and  ward, 
1836. 

In  action  to  quiet  title,  898. 

In  condemnation  proceedings,  1427,  1431. 

In  foreclosure  proceedings,  869. 

In  injunction  proceedings,  507. 

In   mandamus   [irocecdings,   1282. 

In  quo  warranto  proceedings,  948,  953. 

In  suit  for  partition,  922,  924,  927. 

Intervention,  right  to  and  effect  thereof, 
256-262. 

In  unlawful  detainer,  1303-1305, 


PARTIES.      (Continued.) 

Joinder  in  suit  to  quiet  title,  899. 

Joinder  of  defendants,  form  of  judg- 
ment, 610. 

Joinder  of  parties  plaintiff,  234-237. 

Joinder  of  parties  united  in  interest, 
246. 

Joinder  of  persons  holding  title  under 
common  source,  244. 

Joinder  of  persons  liable  on  same  obli' 
gation,  248. 

Married  woman  as  party  to  action, 
joinder  of  husband,  223-225. 

Married  woman,  right  to  defend  action 
against  herself  and  husband,  226. 

Misjoinder  of,  when  immaterial,  459. 

New,  bringing  in  by  cross-complaint,  381. 

New,  who  properly  brought  in  as,  266, 
267. 

New  or  substituted,  bringing  in  by  sup- 
plemental pleading,  407. 

Not  summoned  in  action  on  joint  con- 
tract, how  bound  by  judgment,  1149. 

Objection  that  action  is  not  brought  by 
real  party  in  interest,  212. 

Persons  expressly  authorized  to  sue  by 
statute,  220. 

Person  for  whose  benefit  contract  is 
made,   222. 

Plaintiffs,  who  may  be  joined  as,  234- 
238. 

Seduction,  action  by  woman,  229. 

Substitution  of,  effecting  by  supple- 
mental  pleading,  407. 

Substitution  of,  when  proper  and  effect 
thereof,  253-262. 

Supplemental  pleadings  to  bring  in,  267. 

Supplemental  pleadings  to  bring  in 
necessary  parties,   267. 

Tenants  in  common,  joinder  in  action 
involving  common  property,  250. 

Trustee,  right  to  maintain  suit,  221. 

Trustee,  right  to  sue  in  own  name,  214. 

Who  is  real  party  in  interest,  212-214. 

Wife  living  separate  from  husband, 
right  to  sue  alone,  225. 

PARTITION. 

Agreements   for,    933. 
Answer,  averments  in,  927. 
Appealability    of     orders    and     decrees, 

1128. 
Appeal   and   review,  931,   1107. 
Appeal  from  decree,  stay  of  proceedings, 

1057. 
Complaint,  setting  forth  interests  of  all 

parties,  924. 
Complaint,   sufficiency   of,,  922,  924. 
Consent  of  guardian  to,  1840. 
Conveyance  by  co-tenant,  effect  of,  922, 

927. 
Costs  as  general  lien,  936. 
Costs  as  lien  on  shares,  943,  944. 
Costs,    when   allowed   and   liability   for, 

944. 
Counsel  fees  as  costs,  944. 
Disclaimer  by  defendant,  926. 
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PAKTITION.     (Continued.) 

Estates  or  interests  not  subject  to,  922. 

Findings,  necessity  of,  927. 

Guardian,  consent  of  to  partition,  943. 

In  one  or  several  actions,  922. 

Interlocutory  decree,  928. 

Joinder  of  several  parcels,  924. 

Judgment,  conclusiveness  upon  parties 
and  persona  interested,  935. 

Judgment  operates  from  its  date,  935. 

Jurisdiction  of  court  to  order,  probate 
court,  921. 

Mining  property,  when  not  subject  to, 
922. 

Mistake  in  using  wrong  map,  941. 

Of  estate  of  decedent,  1780-1785. 

Of  probate  homestead,  1578. 

Oral  agreement,  prior  to  for  right  of 
way,  927. 

Partial  division  of  property,  928. 

Parties  to  proceeding,  922,  924,  927. 

Possession  as  affecting  proceeding,  927. 

Purpose  of  proceeding,  921. 

Questions  triable  on,  926,  927. 

Real  property  defined,  923. 

Receiver,  appointment  of,  588. 

Referee,  appointment  of  single,  931. 

Referees,  appointment  of  new,  935. 

Referee,  compensation  of,  936. 

Referee,  power  of  court  over  report  of, 
934. 

Referee,  report  on  valuation,  933. 

Rights  and  interests  that  may  be  deter- 
mined on,  927. 

Sale  of  premises,  931. 

Sale,  confirmation   or  resale,  934,  940. 

Sale,  duty  and  liability  concerning  pro- 
ceeds, 937,  938. 

Sale,  necessity  of  confirmation,  941. 

Sale,  proceeds  and  disposition  thereof, 
937,  938. 

Sale,  of  specific  parcel  by  co-tenant^  933. 

Sale,  refusal  of  purchaser  to  pay  bid, 
940. 

Sale,  resale  for  inadequacy  of  purchase 
price,  940. 

Sale,  unfairness  as  bar  to  confirmation, 
940. 

Summons  issued  after  one  year,  925. 

Venue   of  action  for,  272. 

"When  defendant  is  out  of  possession, 
922. 

Where  moieties  are  specified,  933. 

Who  may  bring  action  for,  921. 

PARTNERSHIP. 

Accounting  by  surviving  partner,  1563. 
Affidavit  by  one  member  of,  202.3. 
Attachment  by  partner  against  firm,  535. 
Exemption   of  property  from  execution, 

820. 
Garnishment  of  firm  assets,  562. 
Goodwill,  passing  on   sale  of  decedent's 

property,   1650. 
Judgment  against  alleged  partners,  1150. 
Judgment  in  action  against  partners   or 

business  associates,  265. 


PARTNERSHIP.     (Continued.) 

Mechanic's  lien,  assertion  by,  1352. 

Oral  agreement  to  deal  in  land,  2010. 

Presumptions,  concerning,  1974. 

Priority  as  to  individuals  and  firm  cred- 
itors in  case  of  attachment,  536. 

Probate  court  cannot  give  surviving 
partner  control,  1620. 

Receiver,  appointment  of  on  dissolution, 
585. 

Replevin  by  partner,  477. 

Set-off  and  counterclaim,  373. 

Surviving  partner,  settlement  of  busi- 
ness by,  1704-1706. 

PART  PAYMENT. 

As  raising  bar  of  statute  of  limitations, 

209. 

PASTURAGE. 

Use  of  land  for,  as  adverse  possession, 
173. 

PATENTS. 

To  land,  presumption  as  to,  1975. 
Exemption  from  execution,  820. 
Execution  sale  of,  807. 

PAYMENT. 

Presumption  and  burden  of  proof,  2014. 
Tender  of  money  or  property,  2120-2122. 

PEDIGREE. 

Declarations  to  prove,  1892. 

PENALTY. 

Limitation  of  actions  to  recover,  194. 
Venue   of   action  to  recover,   273. 

PENDENCY  dF  ACTION. 

Notice  of,  lis  pendens,  298-300. 

PENDING  ACTIONS. 

Application  of  code  to,  9. 

PENSION. 

Exemption    of     money    from    execution, 

820. 

PERISHABLE   PROPERTY. 

Sale  of  not  stayed  on  appeal,  1073. 

PERJURY. 

Defenses   to,   2006. 

Indictment  for,  2005,  2132. 

Proof  of  by  direct  evidence,  1881. 

Waiver  of  form  of  oath,  2153. 

What  is,  and  how  proved,  2005,  2006. 

PERSONAL  PROPERTY. 

Meaning  of  term,  16. 

PHOTOGRAPHS. 

As  evidence,  1960,  1963. 

PHYSICAL  EXAMINATION. 

Of  I  laintiff  in  personal  injury  case, 
power  of  court   to  order,  79. 
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PHYSICIANS. 

As  witnesses,  privileged  communica- 
tions, 1934. 

PILOTAGE. 

Jurisdiction  of  supreme  court  of  case 
involving,  36. 

PLACE  OF  TRIAL.     See  Venue. 

PLEADING. 

1.  In  general. 

2.  Complaint. 

3.  Answer. 

4.  Demurrer. 

5.  Amendment. 

1.    In  general. 

Accounts,  how  pleaded,  394. 

Admission  of  matter  not  denied,  402-405. 

Affirmative  matter  deemed  controverted, 
404. 

Allegations  must  be  direct,  331. 

Bill  of  particulars,  394,  395. 

Breach  of  duty,  manner  of  allegations, 
330. 

Character  of,  how  determined,  323. 

Conclusions  of  law,  328. 

Conditions  precedent,  manner  of  plead- 
ing performance,  398. 

Consideration,  necessity  and  sufficiency 
of  allegation  respecting,  331. 

Construction  against  pleader,  390. 

Construction  as  whole,  390. 

Construction,  rules  of,  390-408. 

Construction,  rules  of  liberal,  390. 

Counts,  statement  of  cause  in  several, 
346. 

Counterclaim.  See  Set-off  and  Counter- 
claim. 

Cross-complaint.     See    Cross-complaints. 

Defects  not  affecting  substantial  rights, 
390. 

Defective  allegations  how  cured,  329. 

Defective  statement  of  facts,  329. 

Definition  of  term,  323. 

Dilatory  pleas  not  favored,  391. 

Evidence  not  to  be  pleaded,  328. 

Execution  and  genuineness  of  instru- 
ment admitted,  unless  denied  by  plain- 
tiff under  oath,  388. 

Facts  not  alleged  will  not  be  assumed, 
391. 

Filing,  necessity  of,  407. 

Forms  of  action  abolished,  323. 

Form  of  action,  only  one,  153. 

General  allegation  controlled  by  specific, 
391. 

In  actions  by  or  against  administrators, 
1701. 

Information  and  belief,  denial  on,  364. 

Information  and  belief,  allegations  upon, 
331. 

In  justice's  court,  989-993. 

Irrelevant  and  redundant  matter,  392. 


PLEADING.  1.    In  general.     (Continued.) 

Joinder  of  causes  of  action,  when  per- 
missible, 343-347. 

Joinder  of  causes,  separate  statements, 
346. 

Judgments,  manner  of  pleading,  396- 
398. 

Judgment  upon,  631,  632,  692. 

Jurisdiction,  averment  of  matters  of, 
396-398. 

Law  need  not  be  pleaded,  328. 

Libel  and  slander,  averments  concern- 
ing, 401,  402. 

Material  allegations,  what  are,  405. 

Misnomer,  manner   of  pleading,  454. 

Misnomer,  when  immaterial,  459. 

Motion   to   strike   out,   393. 

Motion  to  strike,  and  hearing  thereof, 
393. 

Name  of  party,  suing  by  wrong  or  ficti- 
tious, 452-454. 

Necessity  of  alleging  facts  of  which 
judicial  notice  is  taken,  1925. 

Objections  to,  when  deemed  waived,  357. 

Ordinances,  manner  of  pleading,  401. 

Prayer  of  complaint,  relief  contingent 
upon,  613-615. 

Presumptions  as  to,  1981. 

Presumptions  need  not  be  averred,  328. 

Relief  demanded  by  plaintiff,  judgment, 
612-616. 

Replication  not  recognized  by  code,  324. 

Service  of  cross-complaint,  acknowledg- 
ment of,  408. 

Service  of  pleading  subsequent  to  com- 
plaint, 407. 

Sham  answer,  what  is,  392. 

Signing  by  parties,  necessity  of,  386. 

Statute  of  limitations,  manner  and 
necessity  of  pleading,  156,  161,  185, 
193,  399. 

Statute  of  limitations,  plea  of  bar 
deemed  controverted,  405. 

Statute  of  limitations,  setting  up  by 
amendment,   424. 

Striking  out,  harmless  error,  458. 

Supplemental  pleading  to  bring  in  new 
parties,  267. 

Supplemental  pleading,  when  proper  and 
effect  thereof,  406,  407. 

Variance,  doctrine  and  materiality  of, 
409. 

Variance,  amendment  to  cure,  410-413. 

Variance,  how  objected  to,  410. 

Variance,  when  immaterial  and  effect 
of,   458. 

Verification,  in  general,  384-489. 

Verification,   at  trial,  3S6. 

Verification,  by  attorney,  386. 

Verification,  by  one  co-party,  385. 

Verification,  execution  and  genuineness 
of  instrument  admitted  unless  plain- 
tiff denies  them  under  oath,  388. 

Verification,  of  answer  where  action  on 
written  instrument,  387. 
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PLEADING.     1.  In  general.     (Continued.) 

Verification,  upon  information  and  be- 
lief, 385. 

Verification,  waiver  of,  385. 

Verification,  where  corporation  is  party, 
385. 

Verification,  who  may  take  jurat,  386. 

Waiver  by  failure  to  demur  to  answer, 
383. 

Waiver  of  demurrer  to  answer,  383. 

What  included  under  term,  323. 

2.    Complaint. 

Answer  curing  defects  in,  457. 
Anticipation   of  defenses,  331. 
Averments  in  libel  or  slander,  401. 
Demand  of  relief,  332,  333. 
Demurrer  to,  348-359. 
Evidence    and    law    not    to    be    pleaded, 

328. 
Immaterial  defects  in,  disregard  of,  456. 
Joinder    of     causes,    when     permissible, 

343-347. 
In  justice's  court,  990. 
Ordinary  and   concise  language,  use  of, 

326. 
Relief  demanded,  judgment,  612,  616. 
Statement  of  cause  of  action,  325. 
Sufficiency  of  facts  stated,  326. 
Title   of  action,  325. 
Waiver   of  objections   to,   357. 
What  to  contain,  325-333. 
When  allegations  in  deemed  true,  403. 
Written  instruments,  how  pleaded,  331. 

3.    Answer. 

Affirmative  matter  deemed  controverted, 
404. 

After  demurrer  overruled,  413. 

Amendment   of,   423. 

And  demurrer  at  same  time,  355. 

Curing  defects  in  complaint,  457. 

Defendant  may  set  up  all  his  defenses, 
378. 

Demurrer  to,  382-384. 

Denial  of  material  or  immaterial  alle- 
gations, 362. 

Denial  on  information  and  belief,  364. 

Denial  where  complaint  verified,  363. 

Form    of   denial,    300. 

General   denial,   360. 

Inconsistent  defenses,  379. 

In  justice's  court,  form  and  sufficiency, 
990. 

Libel  and  slander,  justification  and  miti- 
gation, 402. 

Objections  not  appearing  on  complaint 
may  be  taken  by,  356. 

Specific  denials,  361. 

Statement  of  new  matter,  362. 

Time  for  after  demurrer,  462. 

Verification  when  action  on  written  in- 
strument, 387. 

What  to  contain,  360-381. 

When  denial  must  be  positive,  363. 

When  sham,  392. 
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PLEADING.     (Continued.) 


4.     Demurrer. 

Ambiguity,    uncertainty    and    unintelli- 

gibility,  as  ground  for,  352. 
And  answer  at  same  time,  355. 
Another   action   pending  as   ground  for, 

349. 
Bar  of  statute  of  limitations  as  ground 

for,   348. 
Defect     or     misjoinder    of     parties    as 

ground  for,  349. 
Effect  of  sustaining,  413. 
Harmless  error  in  ruling  on,  459. 
Insufficiency     of     cause     of     action,     as 

ground  for,  350-352. 
Lack  of  legal  capacity  to  sue  as  ground 

for,  349. 
Misjoinder  of  actions  as  ground  for,  350. 
Objections  that  may  be  reached  by,  348. 
Specification  of  grounds,  354. 
Time  to  answer  or  amend  after,  462. 
To   answer,   382-384. 
To  whole  or  part  of  complaint,  355. 
Waiver  of  by  answering,  413. 

5.    Amendment. 
After  demurrer  sustained,  422. 
As  of  course,  412. 

Change  of  cause  of  action  by,  421. 
Change  of  parties  by,  421. 
Discretion  of  court  in  allowing,  419. 
Effect  upon   original  pleading,  425. 
Harmless  error  in  allowing  or  refusing, 

457. 
In  superior  court  of  pleading  in  justice's 

court,  421. 
Interruption    of    statute    of    limitations, 

184-186. 
Of  complaint,  333. 

Of  complaint,  proceedings  upon,  356. 
In  justice's  court,  992,  993. 
Liberality  in  allowing,  418. 
On  total  failure  of  proof,  412. 
Where    case    transferred    from    justice's 

to  superior  court,  980. 
Where   parties   sued   by  fictitious   name, 

453. 
Setting  up  statute  of  limitations,  424. 
Should  be  a  furtherance  of  justice,  420. 
Time  for,  423. 

Time  for  after  demurrer,  462. 
To   answer,   423. 
To  conform  to  proof,  425. 
To  euro  variance  or  conform  to  proofs, 

410-413. 

PLEDGE. 

Garnishment  of  interest  of  pledgor,  565. 

POLICE  COURT. 

Appeals  to  superior  court,  1136-1148. 

Are  municipal   officers.  77. 

Are  part  of  judiciary,  77. 

Jurisdiction  of,  979. 

Jurisdiction  of  civil  causes,  1019,  1020. 
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POLICE  COURT.     (Contimied.) 
Jury,  summoning  of,  116. 
Transfer  of  cause  to  superior  court,  1019, 
1020. 

POLICE  JUDGE. 

Is  municipal  officers,  23,  77. 

POSSESSION. 

Presumption  and  burden  of  proof  as  to 

right  of,  2013. 
Eaises   presumption   of  ownership,   1993. 

POSSESSION,  WRIT  OF. 

In  action  to  quiet  title,  244. 
Alias  writ,  1390. 

POST-OFFICE. 

Deposit  of  summons,  in  ease  of  construc- 
tive service,  311. 

POSTPONEMENT.     See  Continuances. 
Of  trial,  ground  for  and  procedure  upon, 
644,  646. 

PREPONDERANCE  OF  EVIDENCE. 

And  instructions  concerning,  2061,  2062. 

PRESUMPTION      AND      BTJRDEN      OF 
PROOF.     See  Evidence. 

PRINCIPAL  AND  AGENT. 

Agent  for  absentee  who  has  interest  in 

estate  of  decedent,  1785-1787. 
Change  of  contract  by  agents,  effect  on 

principal,  1959. 
Declarations    of    evidence,    admissibility 

of,  1891. 
Employment    of    agent,     oral     contract, 

2010. 
Evidence  to  prove  agency,  1906. 
Presumptions  concerning,  1978. 

PRINCIPAL  AND  SURETY. 

Admission     by     principal     as     evidence 

against   surety,  1892. 
Appeal  by  sureties,  1024. 
Attachment  bond  and  liabilities  thereon, 

544-546. 
Attachment    bond,    proceedings    to    en- 
force, 571-574. 
Attachment,  undertaking  to   prevent  or 

release,  547-549. 
Bail  bond,  470-474. 
Iniunetion    bond    and    liability    thereon, 

519-524. 
Liability  for  debts  secured  by  mortgage, 

864. 
Obligation    to   repay   surety,   statute   of 

limitations,  182,  183. 
OfiSeial  bonds,  how  interpreted,  1906. 
Parties  in  action  to  enforce  contract  of 

surety,  249. 
Replevin,  security  in,  484-487. 

PRIVILEGED  COMMUNICATIONS. 
What  are,  under  law  of  evidence,  1932- 
1936. 


PRIVILEGE  OF  WITNESS. 

Against  incriminating  or  degrading  ques- 
tions, 2116-2118. 

PROBATE  COURT. 

Disqualification  of  judge  who  is  credi- 
tor, 1616. 

PROBATE  LAW.  See  Claims  and  Debts 
Against  Decedent;  Contest  of  Will; 
Distribution  of  Estate  of  Decedent; 
Family  Allowances;  Guardians;  Home- 
stead, Probate;  Probate  of  Will;  Pub- 
lic Administrators;  Sales  of  Dece- 
dents' Property;  Special  Administra- 
tors; Wills. 

PROBATE  PROCEEDINGS. 

Jurisdiction    of   superior   court   concern- 
ing, 52. 
Title  of  cause,  153. 

PROBATE  OF  WILL.  See  Contest  of 
Will. 

Appeal  from  order  refusing,  who  are 
aggrieved,  1475. 

Burden  of  proof,  1481,  2014. 

Collateral  attack  on  admission  of  will 
to  probate,  1490,  1492. 

Conclusiveness  of,   1499. 

Contest  of.     See  Contest  o---  Will. 

Continuance  of  hearing,  1480. 

Delay  in  applying  for  letters  as  forfeit- 
ure of  right,  1476. 

Foreign  probate,  conclusiveness  of,  1950. 

Foreign  wills,  conclusiveness  of  probate, 
1493. 

Foreign  wills,  manner  of  proving,  1491- 
1494. 

Foreign  will,  petition  to  prove,  1475. 

Foreign  wills,  resident  testator,  1473. 

Foreign  wills,  wlio  entitled  to  letters, 
1494. 

Hearing  of  petition,  1480. 

In  proceeding  to  determine  heirship, 
1475. 

Jurisdiction,  when  and  how  acquired, 
1478,  1479. 

.Jurisdiction,  what  court  has,  1472-1474. 

Lost  or  destroyed  wills,  how  proved, 
1500-1502. 

Lost  or  destroyed,  how  established,  2006. 

Notice  of  petition,  1477-1480. 

Of  will  not  contested,  1481. 

Olograph  destroyed  in  part,  how  estab- 
lished, 2006. 

01ograi>hs,  how  proved,  1482. 

Order  admitting  will,  irregularities  in, 
1480. 

Petition  for,  foreign  and  contents,  1476, 

Petition  for,  form  and  contents,  1481. 

Petition  for,  hearing  of,  1480. 

Petition  for,  heirs  and  executors  noti- 
fied how,  1477-1479. 

Petition  for,  necessity  of,  1475. 

Petition  for,  notice  of,  1477-1480. 
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PROBATE  OF  WILL,     (Continued.) 

Petition  for,  proof  or  waiver  of  notice, 
1480. 

Petition  for,  publication  of  notice,  1477. 

Petition  for,  verification  unnecessary, 
1475. 

Petition  for,  who  may  file,  1475. 

Palace  of  probate  of  will,  1473,  1474. 

Presumption  that  notice  and  other  juris- 
dictional requirements  complied  with, 
1478. 

Residence  of  deceased,  collateral  attack 
on  determination  of,  1500. 

Title  of  beneficiary  to  property,  1481. 

Venue,  place  and  change  of,  1472-1474. 

What  constitutes,  1491. 

PROCEDURE. 

Liberal    interpretation    of   statutes   con- 
cerning, 5. 
Retrospective  statute  changing,  4. 

PROCESS. 

Alias  summons,  time  for  issuance,  297. 

Alias  summons,  form  of,  297. 

Amendment  of  summons,  power  of  court 
to  direct,  296. 

Appearance  of  party  voluntarily  as  con- 
ferring jurisdiction,  321. 

Arrest  of  person  upon  final,  465. 

Constructive  service,  306-318. 

Control  of  court  over,  79. 

Delay  in  issuing  or  serving  summons, 
dismissal  of  action,  630. 

Designation  of  wrong  court  in  summons, 
295. 

Direction  in  summons  to  appear,  295. 

Dismissal  of  action  for  failure  to  issue 
summons,  293. 

Filing  of  complaint  is  commencement  of 
action,  292. 

Form  of  summons,  compliance  with  stat- 
ute, 295. 

In  unlawful  detainer,  1307. 

Issuance  and  form  of  summons,  in  jus- 
tice's court,  982. 

Issuance  of  summons,  293-297. 

Issuance  by  justice's  clerk,  64. 

Justice's  court,  service  outside  of  county, 
974. 

Names  of  parties  must  appear  in  sum- 
mons, 295. 

Notice  to  be  contained  in  summons,  296. 

On  order  of  presiding  justice  of  peace, 
60. 

Parties  not  summoned  in  action  on  joint 
contract,  summoning  to  show  cause, 
1149. 

Power  of  court  to  amend  pending  ser- 
vice, 79. 

Proceedings  for  putting  jurisdiction  into 
effect,  101. 

Publication  of  summons,  1980. 

Publication  of  summons,  affidavit  for, 
2021. 

Publication  of  summons,  affidavit  of  and 
its  sufficiency,  2024. 


PROCESS.      (Continued.) 

Publication  of  summons  against  un- 
known claimants  to  real  property,  917. 

Publication  of  summons,  service  by,  306- 
318. 

Service  of,  kinds  of,  303. 
Service     of     summons,     by     other     than 
sheriff,  302. 

Service  of  summons,  affidavit  of,  302. 
Service  of  summons,  confers  jurisdiction 
on  court,  293. 

Service  of  summons,   proof  of,  315-317. 

Service  of  summons,  return  of  sheriff, 
301. 

Service  and  proof  thereof  in  justice's 
case,  986. 

Service  by  publication,  306-318. 

Service  of  summons,  deposit  in  post- 
office,  311. 

Service  of  summons,  in  action  against 
minor,  304. 

Service  of  summons,  in  action  against 
incompetent  person,  304. 

Service  of  summons,  copy  of  complaint, 
301. 

Service  of  summons,  where  defendant 
conceals  himself,  306. 

Service  of  summons,  where  defendant  is 
absentee  or  non-resident,  306. 

Service  of  summons,  where  several  de- 
fendants, 312-314. 

Service  by  publication,  effect  of  irregu- 
larities, 318-320. 

Service  by  publication,  order  for,  307, 
310. 

Service  by  publication  in  justice's  case, 
986. 

Service  in  justice's  case,  983. 

Service  in  justice's  case,  outside  of 
county,  985. 

Service  of,  admission  of,  316. 

Service  of,  affidavit  for  publication,  307. 

Service  of,  against  domestic  corpora- 
tions, 304. 

Service  of,  against  foreign  corporation, 
304,  307. 

Service  of,  amendment  of  return.  302. 

Service  of,  conclusiveness  of  finding  or 
recital  in  judgment,   780. 

Service  of,  effect  of  irregularities  in, 
318-320. 

Service  of,  in  case  of  guardian,  1835. 

Service  of,  personal  out  of  state,  311. 

Service  of,  return  by  sheriff,  315-317. 

Service  of,  return  in  case  of  publication, 
318. 

Signing  of  summons  by  clerk,  295. 

Sufficiency  and  validity  of  summons, 
295,  296. 

Time  for  issuance  of  summons,  293. 

Waiver  of  summons  by  appearance,  293. 

Waiver  of  summons,  in  justice's  court, 
981. 
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PROHIBITION,  WHIT   OF. 

Acts  prevented  must  be  imminent,  1258. 
Absence  of  adequate  remedy,  essential  to 

issuance  of  writ,  1253. 
Adequacy  by  remedy  of  appeal,  1253. 
Against  disqualified  judge,  1258. 
Against  quo  warranto  proceedings,  957. 
Appeal  from  order  rewarding,  1259. 
Appeal  and  new  trial,  rules  of  practice, 

1260. 
Application  for,  form  and  contents,  1259. 
Application  for,  naming  of  parties,  1259. 
Application  for,  sufficiency  of,  1258. 
Application  for  writ,  service  of,  1259. 
As  a  writ  of  right,  1253. 
Compared  with  mandamus,  1252. 
Courts  having  jurisdiction  to  issue,  1253. 
Dismissal  of  action,  in  case  of,  638. 
In  criminal  cases,  1256. 
In  election  contest,  1257. 
In  eminent  domain  proceeding,  50. 
In  matter  of  estates  of  decedent,  1257. 
In  matters  of  public  office,  1258. 
In  the  matter  of  receivers,  1257. 
Judicial  not  ministerial  acts  affected  by, 

1253. 
Jurisdiction,  acts  within  will  not  be  pro- 
hibited, 1256. 
Jurisdiction  of  courts  to  issue,  1253. 
Jurisdiction   of   supreme   court   to   issue, 

34. 
Jurisdiction,  proceedings  must  exceed  or 

writ  will  not  issue,  1253. 
Lies  only  after  relief  denied,  1254. 
Lies    only   where   jurisdiction    exceeded, 

1253. 
Ministerial  acts  not  cognizable  by,  1253. 
Nature  and  purpose  of  writ,  1252. 
New  trial,  motion  for  not  proper  remedy, 

1259. 
New  trial  and  appeal,  rules  of  practice, 

1260. 
Peremptory  writ,  to  prevent   trial  from 

proceeding,  1259. 
Probate  proceedings,  issuance  of  writ  in, 

1254. 
Receivership  proceedings,  589,  600. 
Rehearing,  application  for,  1259. 
Rules  of  practice  applicable  to,  1260. 
Service  of  application  for  writ,  1259. 
Scope  of  writ,  1252-1254. 
Stay  of  proceedings,  1259. 
To  annul  acts   already  done,   1256. 
To  compel  decision,  1256. 
To  prevent  enforcement  of  order,   1256. 
To  prevent  judgment,  1256. 
To  prevent  payment  by  officers,  1258. 
To  restrain  disqualified  judge,  289. 
To  review  discretion,  1258. 
To  stop  prosecution  of  action,  1256. 
What  reviewable  on,  1258. 
When  writ  will  issue,  1255-1259. 
Will  not  lie  when  certiorari  does,  1256. 

PROPERTY. 

Meaning  of  term,  10. 


PROTEST. 

Of  notary  as  evidence,  1882. 

PUBLIC  ADMINISTRATOR. 

Accounts   of   and  their  rendition,   1812- 

1814. 

Additional  bond  of,  1534. 

Bond  of,  additional  security,  1809. 

Disqualification  by  having  demand 
against  estate,  1813. 

Duties  of,  1808. 

Estates  which  he  is  entitled  to  adminis- 
ter, 1807-1810. 

Letters  of  administration,  when  entitled 
to,  1807-1810. 

Personal  liability  of,  1808. 

Relinquishment  of  possession  to  regular 
administrator,  1811. 

Reports  as  to  condition  of  estate,  1812- 
1814. 

Right  to  letters,  1515. 

Right  to  oppose  appointment  of  adminis- 
trator, 1524. 

Termination  of  authority,  1808,  1809. 

PUBLICATION. 

Service  of  summons  by,  306-318. 
Time  and  manner  of  making,  1795. 

PUBLIC  IMPROVEMENTS. 

Lien  for,  1363. 

PUBLIC  LANDS. 

Certificates  of  purchase  as  evidence  of 
ownership,  1955. 

Conflicting  right  of  miners  and  agricul- 
turists, 907,  909. 

Presumptions  as  to,  1974—1976. 

Resurvevs  by  government,  2140. 

Surveys"  of,  2138-2140. 


Q 

QUIETING  TITLE. 

Action  by  executor,  1564,  1565. 
Adverse    claims,    action    to     determine, 

895. 
Adverse    claim,    what    constitutes,    895- 

897. 
Appeal  and  review,  909,  1025. 
Answer,  allegations  of,  900,  901. 
Boundaries,  determination  of,  2142-2148. 
Burden  of  proof,  904. 
Cloud  upon  title,  what  constitutes,  896, 

897. 
Complaint,  sufficiency  of,  900,  918. 
Complaint,  amendment  of,  900. 
Consolidation  of  actions,  902. 
Costs  of  action,  905. 
Costs,  judgment  without,  910. 
Cross-complaint,  901. 
Defenses  to  action,  900,  901. 
Determination  of  boundaries,  2142-2148. 
Estoppel    against   defendant   voluntarily 

appearing,  918. 
Evidence,  admissibility  of,  904. 
Evidence,  sufficiency  of,  904. 
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QUIETING  TITLE.      (Continued.) 

Finding  or  absence  thereof,  905. 

Form  of  action,  897. 

He  who  seeks  equity  must  do  equity,  909. 

Homestead,  determination  of  right  to  on 
death  of  spouse,  1805. 

Improvements,  set-off  of  or  damages  for, 
911,912. 

Joinder  of  causes  of  action,  899. 

Joinder  of  parties,  899. 

Joinder  of  parties  holding  title  under 
common  source,  244. 

Joinder  of  plaintiffs,  899. 

Judgment  and  findings,  244. 

Judgment,  effect  of,  906. 

Judgment,  what  may  provide  for,  905. 

Judgment,  who  entitled  to,  906. 

Jury  trial,  right  to,  902. 

Laches  and  limitations,  908. 

Life  estate,  determination  of  title  on 
death  of  life  tenant,  1805. 

Limitations  and  laches,  908. 

Mining  claims  and  land,  907-916. 

Parties  to  action,  898-900. 

Possession,  action  by  person  out  of,  244. 

Possession  by  plaintiff  as  prerequisite  to 
action,  893. 

Process,  constructive  service,  906. 

Termination  of  plaintiff's  right  pending 
suit,  proceedings  upon,  911. 

Title  or  interest  of  plaintiff  as  prerequi- 
site to  action,  893-895. 

Title  to  what  property  or  rights  may  be 
quieted,  894. 

Unknown  claimants,  service  by  publica- 
tion, 917. 

Venue  of  actions  affecting  real  property, 
271,  272. 

Water  rights,  conflicting  claims  to,  894, 
895. 

Writ  for  possession  of  premises,  244. 

QUORUM. 

Authority  of  majority,  13. 

QUO  WARRANTO. 

Abatement   of   action   for  usurpation   of 

oflSce,  957. 
Action  against  person  usurping  office  or 

franchise,  946-962. 
Action  upon  complaint  of  private  person, 

94  S. 
Admissions     of     deputies     as     evidence 

against  officer,  955. 
Answer  and  defenses,  955. 
Appeal  and  review,  960. 
Appeal   in   case   of   usurpation   of   office, 

stay  of  proceedings,  1073. 
Appointment    of    receiver,    attack    upon 

validity  of,  957. 
Collateral  attack  on  franchise,  956. 
Complaint,  allegations  of,  954. 
Costs,  relator  entitled  to,  961. 
Courts    having    jurisdiction    of    proceed- 
ings, 952. 
Demurrer,  general  and  special,  954. 
Estoppel  and  bar  against  action,  957. 


QUO   WARRANTO.     (Continued.) 

Evidence,      admissibility,     presumptions 

and  burdens  of  proof,  955,  956. 
Fines  and  payment  thereof,  961,  962. 
Findings   in   trial   to   determine   title   to 

office,  956. 
Franchises,  what  are,  949. 
Information  in  nature  of,  947. 
In  name  of  attorney-general,  53. 
Interest  on  judgment  imposing  fine,  962. 
Intervention    by    bondholders,    955. 
Joinder  of  parties  or  causes,  953,  961. 
Judgment  against  defendant,  961,  962. 
Judgment     of     court,     collateral    attack 

upon,  960. 
Jurisdiction  of  courts,  952,  960. 
Parties  defendant,  953. 
Perversion  of  franchise,  950. 
Public  officers,  who  are,  948. 
Prohibition  against   proceedings  in,   957, 
Receiver,    appointment    after   judgment, 

962. 
Usurpers  of  office,  who  are,  949. 
Who  may  bring  action,  948, 

R 

RATIFICATION. 

Presumptions  as  to,  1974,  1976. 

REAL  PROPERTY. 

Meaning  of  term,  16. 

REASONABLE  DOUBT. 

Doctrine  of,  2095-2101. 

RECEIPTS. 

Municipal  ordinance  respecting,  2120. 
Statute  of  limitations,  period  of  limita- 
tion, 183. 

RECEIVERS. 

Accounts,   settlement  of,  599, 

Appeal  and  review,  589,  600. 

Appeal  by  person  interested  in  receiver- 
ship, 1025. 

Appealability  of  orders  regarding,  1126. 

Appointment  after  judgment  in  quo  war- 
ranto, 962. 

Appointment  by  justice's  court  in  eject- 
ment, 73. 

Bond  and  undertaking  upon  appoint- 
ment, 589,  592,  593. 

Certificates  of,  59S. 

Certiorari  proceedings,  589,  600. 

Compensation    and    reimbursement,    598. 

Compromise  and  payment  of  claims,  596. 

Corporation,   appointment   for,   587,   592. 

County  treasurer  to  cash  certificate  of 
deposit,  601. 

Definition  of,  584. 

Deposits  in  court,  601-603. 

Discharge  of,  599. 

Discharge  or  vacation  of  appointment, 
589. 

Ex  parte  application  and  undertaking, 
592. 
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RECEIVERS.  (Continued.) 
Expenses  incurred  by,  598. 
Judgment,  appointment  after  or  before, 

586. 
Mortgage    foreclosure,    appointment    on, 

585. 
Notice   of   application   for   appointment, 

589,  592. 
Order  appointing,  589,  593. 
Order  appointing,  stay  of,  1057. 
Partition,  appointment  in,  588. 
Partnership,  appointment  on  dissolution 

of,  585. 
Possession    and    care    of   property,    596- 

598. 
Powers  of  and  manner  of  exercise,  593, 

603. 
Power  of  court  to  appoint,  588. 
Power    to    appoint    to    convey    property 

under  decree  of  court,  101. 
Prohibition,  writ  of,  589,  600,  1257. 
Remedy  for  erroneous  appointment,  589, 

600. 
Rents,  receipt  of,  596. 
Suits  by  or  against,  594-596. 
Validity    of    appointment,    attack   upon, 

957. 
When  will  be  appointed,  584-592. 

ROaCLAMATION. 

Lien  for  assessment,  1322. 

RECOGNIZANCE. 

How    aud    when    given    in    civil    action, 

470-474. 

RECORDER'S  COURT. 

Appeals  from,  1137. 

RECORDS.     See  Appeal. 

Certificate  of  as  evidence,  1882. 

Duty   of   officer  to   furnish   copies,   1938. 

Kinds  of  public  writings,  1938. 

Lost    or    destroyed,    presumption    as    to 

contents,  1982. 
Minutes  of  corporation,  1953. 
Of  deeds,  1937. 
Of    deed    or    copy    thereof    as    evidence, 

1967. 
Power   of   court   to   control   and   correct, 

80. 
Presumption  in  favor  of  judicial,  1999. 
Proof  of  contents  of  public,   1937-1956. 
Restoration  of  burnt,  607. 
Right  of  citizen  to  inspect  public,  1938. 

REDEMPTION. 

From  execution  sale,  834-852, 

REFORMATION. 

Of  claim  for  mechanic's  lien,  1356. 
Of  description  of  land,  2138. 

REFERENCE. 

Appointment,  and  duty  of  referees,  693. 
Consent  necessary  when,  693. 
Distinguished  from  arbitration,  693. 
Eminent    domain,    referees   in,    qualifica- 
tion of,  695. 


REFERENCE.      (Continued.) 
Findings  of  referee,  697-699. 
Judge  as  referee,  697. 
Judgment  on,  698. 
New  trial,  694,  698. 
Nonsuit  before  referee,  623. 
Notice  of,  693. 

Objection  to  report,  698-700. 
Ordering  of,  693. 
Powers  of  referee,  693,  696. 
Reopening  of  case,  2158. 
Report  of  referees,  696-700. 
Review  of  report  on  appeal,  699. 
Setting  aside  report,  698. 
Verdict  of  referee,  698. 
Waiver  of  findings,  697. 

REHEARING. 

Granting  by  supreme  court,  30,  31. 
Of  petition  for  prohibition,  1259. 

RELATIONSHIP. 

As  disqualifying  judge,  95. 

RELEASE. 

Of  attachment,  537,  538. 

Of   attachment,   proceedings   upon,   575- 

583. 
Of  one  tort-feasor  as  release  of  all,  153. 

REMAINDERMEN. 

Adverse  possession  against,  163. 
Limitation  of  action  against,  155. 

REMITTITURS. 

Effect  of  filing,  41. 
Recall  of,  41,  1116. 

Issuance  by  supreme  court  and  effect  of, 
1116. 

REMOVAL  OF  CAUSES. 

Appealability  of  orders  respecting,  1127. 

RENTS  AND  PROFITS.  See  Forcible 
Entry  and  Detainer;  Unlawful  De- 
tainer. 

Limitation  of  action  to  recover,  181,  182. 

Receipt  of  bv  receiver,  596. 

Tender  of,  1297. 

REOPENING  OF  CASE. 

By  referee,  2158. 
After  submission,  653. 
Power  of  court  to  order,  2043. 

REPEAL. 

Of  statutes  in  general,  17. 

REPLEVIN. 

Affidavit,  necessity  of,  483. 

Allegations  of  title  or  right  to  posses- 
sion, 477. 

Alternative  judgment  for  return  or 
value,  674. 

Answer  of  defendant,  479. 

Appeal  from  judgment,  772,  773. 

Appeal  from  judgment  for  delivery  of 
documents,  stay   of  proceedings,   1056. 

Bond  and  security,  484-487. 
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REPLEVIN.      (Continued.) 

Conditional  sale,  ric^'its  of  buyer,  479. 

Costs,  allowance  of,  772. 

Costs,  charge  of  surety  company,  485. 

Damages,  measure  of,  481. 

Demand,  necessity  for,  pleading  and 
proof  of,  478. 

Description  of  property  in  affidavit,  483. 

Disposal  of  property  before  suit,  479. 

Distinguished  from  trover,  476. 

Findings  and  verdict,  767,  768. 

.Joinder  with  other  actions,  34.5. 

Judgment  and  effect  of,  480,  766-773. 

Judgment  and  verdict,  673-675. 

Judgment,  damages  for  detention,  770. 

Judgment,  direction  on  appeal,  773. 

Judgment,  enjoining  enforcement  of, 
772. 

Judgment  in   alternative,  484,   769,   771. 

Judgment,  modification  on  appeal,  773. 

Judgment,  payable  in  gold  coin,  771. 

Judgment,  payable  in  particular  kind  of 
money,  771. 

Judgment,  satisfaction  by  return  of 
property,  770. 

Judgment,  value  of  property,  767. 

Jurisdiction  of  officer  under  writ,  480. 

Jurisdiction  of  justice  of  peace  in  ac- 
tion to  recover  personal  property,  74. 

Jury,  waiver  of,  480. 

Limitation  of  actions  to  recover  per- 
sonal property,  188. 

Nature  and  elements  of  remedy,  475-481. 

Partners,  right  to  maintain,  477. 

Possession  of  defendant,  478. 

Property  severed  from  freehold,  476. 

Redelivery  of  property  to  defendant, 
486. 

Return  of  sheriff  as  evidence,  487,  488. 

Sheriff,  authority  of,  483. 

Stay  of  execution,  bond  for,  772. 

Sureties,   liability  of,  484-488. 

Surplusage  in  pleading,  478. 

Tenants  in  common,  right  to  maintain, 
477. 

Third-party  claim,  bond  of  plaintiff,  488. 

Title  or  right  to  possession  of  plaintiff, 
476. 

Undertaking,  liability  of  sureties,  772. 

Verdict  and  judgment,  673-675. 

REPORT. 

Of  referee,  696-700. 

REPORTER  TO   SUPERIOR  COURT. 

See  Court  Reporter. 

REPUTATION. 

Of  witness,  proof  respecting,  1887. 

RES  GEST^gS.     See  Evidence. 

RESIDENCE.     See  Domicile. 

As  determining  venue  of  action,  275- 
279. 

RES  JUDICATA.     See  Judgments. 

Conclusiveness  of  judgments,  606,  607. 
In    proceedings   to   foreclose    mechanic's 
lien,  1376. 


RESTITUTION. 

Power  of  supreme  court  to  order,  1113- 
1115. 

RETRAXIT. 

Judgment  of,  620. 

RETROACTIVE  STATUTES. 

Limitation  of  actions,  10. 

What  are  and   interpretation  thereof,  4. 

RETURN. 

Of  execution  sale,  false  return,  825. 

Of  service  of  process,  315. 

Of   service  of  summons,   amendment  of, 

302. 
Of  sheriff,  of  service  of  summons,  301. 
Of  writ   of  attachment   or  garnishment, 

581-583. 

REVERSAL  OF  JUDGMENT. 

Effect  of,  39. 

Of  decree  of  distribution,  1775. 
Of    judgment,    right    of    execution    pur- 
chaser,  846-848. 

REVIEW,  WRIT  OF.     See  Certiorari. 

RIGHTS  ACCRUED. 

Effect  of  code  upon,  9. 

RULES  OF  COURT. 

How  proved   or  established,  81. 
In  ease  of  justice  of  peace,  62. 
In  regard  to  calendar  of  trial  court,  642. 
Of  appellate  courts,  1022. 
Power  of  court  to  make,  amend  or  sus- 
pend, 80. 
Presumptions  as  to,  1982. 


s 

SALARIES. 

Lien  for,  1379-1382. 

SALES. 

Conditional,  rights   of  buyer  in   case  of 

replevin,  479. 
Warranty,  limitation  of  action,  155. 
Warranty,    limitation    of    actions    upon, 

182. 
Statute  of  frauds,  2009. 

SALES  OF  DECEDENT'S  PROPERTY. 

Accounts,   settlement  of,   1673. 
Ai)praisement,  filing  of,  1668. 
Attorney,  appointment  for  heirs,  1662. 
Bids,  acceptance  of,  1670. 
Caveat  emptor,  rule  of,  1672. 
Claims,  contesting  at  hearing,  1659. 
Confirmation   of,   1670-1672. 
Confirmation  of,  necessity  for,  1647. 
Confirmation  where  under  power  in  will, 

1676. 
Enforcement  of  decedent's  contract  for, 

1712-1715. 
Enforcement   of   decedent's  contract   for 

sale  of  land,  1712-1715. 
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SALES  OF  DECEDENT'S  PEOPERTY. 

(Continued.) 
Errors    in,    after    jurisdiction    acquired, 

1648. 
Executor  as  purchaser,  validity  of  sale, 

16S4. 
Fraud  in,  liability  for,  1682. 
Grounds  for,  1654-1656. 
In  case  of  power  of  sale  in  will,  1668, 

1670,  1675. 
Jurisdiction  of  court,  how  acquired,  1657. 
Laches  of  creditor  in  applying  for,  1667. 
Land  encumbered  by  a  mortgage  or  lien, 

1680,  1681. 
Law  governing  proceedings  for,  1655. 
Law  governiing  validity,  1672. 
Limitation    of    action    to    vacate,    1682- 

1684. 
Mines  and  mining  interest,  proceedings 

for  summary  sale,  1652,  1653. 
Misconduct  in,  liability  of  executor  for, 

1682. 
Mortgaged  property,  sale  at  request  of 

executors,  1696. 
Necessity  for  making,  1655. 
Notice   of,   necessity   and   sufficiency   of, 

1667. 
Notice  of,  requiring  further,  1659. 
Notice  of  private,  1668. 
Objections  to  confirmation,  1671,  1672. 
Objections  to  sale  at  hearing,  1670. 
Order  for,  what  must  contain,  1666. 
Order  of  court,  necessity  of,  1646,  1647. 
Order  of  court,  when  unnecessary,  1674- 

1677. 
Order    of    court,    direction    as    to    what 

property  to  be   sold,   1650,   1651. 
Order  of  resort  to  property,  1645,  1650. 
Orders  and  decrees,  attack  upon  by  affi- 
davits, 1664. 
Order  to  show  cause,  requisites  of,  leSd. 
Order  to  show  cause,  service  and  publi- 
cation, 1661,  1662. 
Partnership  property,  goodwill  of,  1650. 
Petition    for,    allegation    and   sufficiency 

of,   1648,   1657-1665. 
Petition  for,  appeal  from  order  sustain- 
ing or  rejecting,  1659. 
Petition  for,  collateral  attack  upon,  1660. 
Petition   for,   defects   in,  how   remedied, 

1659. 
Petition  for,  hearing  of,  1662,  1663. 
Petition  for,  opposition  to,  1662. 
Petition    for,    verification   and   contents, 

1657-1660. 
Petition  for,  who  may  file,  1666,  1712. 
Personal  property,  whether  must  be  sold 

before  real,  1645,  1646. 
Power  contained  in  will,  1675-1677. 
Priority   as   between   different   kinds   of 

property,  1650,  1651. 
Priority   as   between   personal   and    real 

property,  1645,  1655. 
Private,  how  made,  1668. 
Procedure   on    sale   of   real   property,   in 

general,  1646. 


SALES    OF    DECEDENT'S    PROPERTY. 

(Continued.) 
Procedure,      power      of     legislature     to 

change,   1665. 
Public  or  private,  which  will  be  ordered, 

1666. 
Eeeording  of  orders,  1672. 
Return  of,  1670. 
Report  of  in  general,  1647. 
Report  by  executor  in  case  of  power  un- 
der will,  1676. 
Resales,  discretion  of  court,  1672. 
Setting  aside,  when  proper,  1647. 
Third  persons,  power  to  determine  rights 

of,  1646. 
Title  acquired  by  purchasers,  1672,  1673. 
Title  to  property,  when  vests,  1664. 
Vacation  and  setting  aside,  1670. 
Vacation   or  setting  aside,  limitation  of 

action,  1682,  1684. 
Validity  of  sale  to  executor,  1684. 
Value   of  land   sold,   review   on   appeal, 

1672. 
When  will  be  ordered,  1664,  1665. 

SATISFACTION. 

Of  judgment,  789-791. 

SCIENTIFIC  BOOKS. 

As  evidence,   1960. 

SCIRE  FACIAS. 

Nature  of  writ,  946. 

SEAL. 

Of  corporation,  adoption  of,  13. 

Of  court,  sufficiency  of  designation,  13. 

Definition  of,  13. 

Necessity  for  corporate,  1958. 

To  letters  of  administration,  1512. 

SEAMEN. 

Wages  of,  assertion  of  claim  for,  971. 
Actions  involving,  jurisdiction  of  courts, 
963. 

SECONDARY  EVIDENCE. 

Admissibility  of,  1880. 

SECTIONS. 

Interpretation  in  case  of  conflict,  7. 

SEDUCTION. 

Limitation  of  actions,  195. 
Woman  may  sue  for,  229. 

SELF-DEFENSE. 

Evidence  to  establish,  2100. 

SEPARATE  PROPERTY. 

Of  married  woman,  parties  in  action  af- 
fecting, 223. 

SERVICE    OF    SUMMONS.     See    Process. 

SET-OFF  AND  COUNTERCLAIM. 

Amount  of,  justice's  court,  375. 
Assignment  by  party,  effect  of,  378. 
Averments  of  deemed  controverted,  404. 
Cross-demands  must  exist,  377. 
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[Eeferences 

SET-OFF  AND  COUNTERCIiAIM.  (Con- 
tinued.) 

Death  of  party,  effect  of,  378. 

Definition  of,  372. 

Demands  subject  of,  372-375. 

Failure  to  set  up  counterclaim,  effect  of, 
376. 

How  pleaded,  372. 

In  action  on  claim  against  decedent, 
1629. 

In  case  of  mechanic's  lien,  1332. 

In  forcible  entry  and  detainer,  1312. 

In  justice's  court,  990. 

Limitations  on,  complaint  suspends,  375. 

May  be  set  up  when  two  demands  are 
compensated,  377. 

Of  judgment  as  satisfaction,  790, 

Partnership  demands,  373. 

Eight  to  not  prejudiced  by  assignment, 
216-220. 

Verdict  of  jury,  673. 

SHAM  ANSWER. 

What  is,  and  proceedings  upon,  392. 

SHERIFF. 

Authority  of  in  replevin,  483. 
Courtroom,  power  to  provide,  87. 
Deed  of,  at  execution  sale,  827,  831. 
Instructions  to,  whether  public  writing, 

1937. 
Justification   under  writ   of  attachment, 

568. 
Liability  and  levying  of  execution,  807, 

811. 
Liability   for   release   of  attachment   on 

property,  548. 
Liability   in   conducting   execution   sale, 

827. 
Return  of  service  of  process,  315. 
Service  of  summons  and  return  thereof, 

301-315. 

SHERIFF'S  JURY. 

In   attachment  proceedings,   570. 

SHIPPING. 

Actions  against,  how  brought,  967. 

Actfons  against  vessels  and  boats,  963- 
972. 

Admissions  of  master,  whether  bind 
owner,  966. 

Attachment  of  vessel,  535,  968-970. 

Complaint  in  action  against  vessel,  967. 

Joint  action  by  husband  and  wife  for 
breach  of  transportation  contract,  967. 

Judgment  and  findings  against  owner  of 
vessel,  970. 

Jurisdiction  of  courts  over  action  affect- 
ing, 963. 

Liability  for  acts  of  agents,  masters  or 
captains,  965. 

Lien  for  work  or  materials  in  construc- 
tion, 964. 

Liability  of  ship-owners  on  contract,  965. 

Maritime  contracts,  what  are,  963. 

Ownership,  (Ictcrniination  of,  966. 

Ownership,  cvidonce  to  establish,  965. 
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SHIPPING.     (Continued.) 

Sale    of    vessel    after   judgment   against 

owner,  970. 
Wages  of  seamen,  assertion  of  claim  for, 

971. 
When  used  in  navigating  waters  of  state, 

964. 

SIGNATURES. 

Presumption  as  to  genuineness,  1969. 
To  instruments,  1958. 

SOLE  TRADERS. 

Application  to  become,  1866. 
Exemption    from    liability,    fraud    as   to 

creditors,   1856. 
Liability  of  husband,  1867. 
Oath  of,  1868. 
Order  declaring,  1867. 

SPECIAL  ADMINISTRATORS. 

Accounts  of,  1545. 

Appointment  of,  appeal  from  order  of, 
1543. 

Appointment,  duty  of  court  to  make, 
1541. 

Appointment,  entry  of,  1542. 

Appointment,  how  made,  1541. 

Appointment,  time  or  occasion  for  mak- 
ing, 1542. 

Compensation  of,  1545. 

Contracts  of,  1545. 

Conversion  by,  1544. 

During  general  administration,  1541. 

Effect  of  appeal  on  jurisdiction  of  court, 
1542. 

Exhibits  and  accounts  of,  1733. 

Expenditures  by,  1545. 

Jurisdiction  of  court,  different  counties, 
1543. 

Object  and  purpose  of,  1541. 

Partial  distribution  of  estate,  1544. 

Pending  appeal,  1542. 

Powers  and  duties  of,  1543,  1544. 

Proof  of  revocation  of  first  letters,  1542. 

When  public  administrator  cannot  act, 
1811. 

SPECIAL  PROCEEDING. 

Appeal  from  judgment  or  order  in,  1219. 
Appellate  jurisdiction  of  supreme  court, 

36. 
Findings  in,  685. 
Limitation  of  actions,  211. 
Venue  of  action,  269. 
What  are,  18,  19. 

SPECIFIC  PERFORMANCE. 

Against  executor,  1677. 
By  executor  or  administrator,  1702. 
Limitation   of   action,   when  statute  be- 
gins  to   run,    155. 
Of  oral  contracts,  to  convey  land,  2008. 
Service  of  process  in  suit  for,  307. 
Venue  of  action,  270,  271. 

STARE  DECISIS. 

And  luw  of  case,  1115. 


2464 


INDEX  TO  ANNOTATIONS. 
[References  are  to  Pages.] 


STATE. 

Attachment  bond  not  required  of,  544. 
Adverse     possession,     persons     claiming 

from  state,   161. 
Applicability  of  statute  of  limitation  to, 

160,  164. 
Parties  in  actions  affecting  public,  213. 

STATE  LAND. 

Certificate  of  purchase  as  evidence  of 
ownership,  1957. 

STATUTE    OF     FRAUDS.       See    Frauds, 
Statute  of. 

STATUTE  OF  LIMITATIONS.     See  Limi- 
tation of  Actions. 

STATUTES. 

Estoppel    of    state    to    deny   recitals    in, 

1940. 
Interpretation  of.     See  Construction. 
Remedial  laws,  how  construed,  1905. 
Eules  for  interpretation,  1905. 

STAY. 

In  case  of  writ  of  prohibition,  1259. 

Of  eminent  domain  proceedings,  1452. 

Of  execution  on  appeal,  1052-1073. 

Of  execution,  power  to  order,  796. 

Of  judgment  in  election  contest,  1280, 
1281. 

Of  proceedings  on  appeal  in  forcible  en- 
try or  unlawful  detainer,  1319. 

STAY  BONDS. 

On  appeal,  1052-1073. 

STENOGRAPHER.     See    Court    Reporter. 

STIPULATION. 

As  to  conclusiveness  of  evidence,  2110. 
Effect  on  findings,  685. 
Relief  against  judgments  on,  443. 
Verbal  stipulations  by  attorney,  142. 
Submission    of    controversy    without   ac- 
tion, 1285-1287. 

STREAM. 

As  boundary,  2127. 

STREET  ASSESSMENTS. 

Injunction  against,  502. 

STREET  OR  HIGHWAY. 

As  boundary,  2126. 

STREET  RAILWAY. 

In}unction  against  removal  of  tracks, 
956. 

STRIKES. 

Injunction  against,  505. 

SUBMISSION  OF  CONTROVERSY. 

Without   action,    1285-1287. 

SUBPCENA, 

Contempt  for  failure  to  obey,  2019. 
Duty  of  witness  to  obey,  2115. 
For  witnesses,  2016-2021. 


SUBPCENA.      (Continued.) 

Refusal  to  obey,  liability  of  witness  in 

damages,  2020. 
To  produce  books  or  papers,  2016. 

SUBPOSNA  DUCES  TECUM. 

Issuance  of,  2016. 

SUBSTITUTION. 

Of  attorneys,  143-145. 

Of   parties   to   action,  when  proper   and 

how  accomplished,  253-262. 
Of  parties.     See  Parties. 

SUCCESSION. 

Agreement  by  heirs  apparent  for  divi- 
sion of  estate,  1769. 

To  homestead  on  death  of  husband  or 
wife,  1597-1599. 

What  law  governs  rights  of  heirs,  1563. 

SUMMONS.     See  Process. 

SUPERIOR  COURT.     See  -Judges. 
Appellate  jurisdiction,  56. 
Appeals  to  from  justice's  or  police  court, 

979,  980,   1136-1148. 
Change  of  judges  during  trial,  90. 
Decisions  of  court,  what  constitute,  687. 
Disqualification  of  judge  to  act,  94-97. 
Judge   holding  court   out   of   county,  90. 
Jurisdiction  of,  50-53. 
Jurisdiction  where  case  transferred  from 

justice's  court,  978-980. 
Opinions  and  decisions,  678,  679. 
Probate  jurisdiction,  1472-1474. 
Proceedings  on  appeal  from  justice's  or 

police  court,  1145,  1148. 
Qualification  of  judges,  89. 
Sessions  and  recesses,  48. 
Term    of    office,    excluding    Monday    in 

computing,  47. 
Transfer  of  case  from  one  department  to 

another,  284. 
Transfer    of    cause    from    police    court, 

1019,  1020. 
Trial    of    case    appealed    from    justice's 

court,   1146-1148. 

SUPPLEMENTAL  PLEADINGS. 

New  parties,  bringing  in,  407. 

When  proper  and  effect  thereof,  406,  407. 

SUPPLEMENTARY  PROCEEDINGS. 

Adverse  claim  of  title  by  another  party, 
859-861. 

Affidavit  as  basis  for,  856,  857. 

Disobedience  of  orders,  contempt,  854, 
861. 

In  justice's  court,  1011. 

Ordering  property  to  be  applied  on  exe- 
cution, 858. 

Property  in  custody  of  law,  858. 

SUPREME  COURT. 

Appellate  juiisdietion,  35-41. 
Concurrence  of  four  justices  in  decisions, 

31,  42. 
Decisions  to  be  in  writing,  41. 
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SUPREIVIE  COURT.     (Continued.) 

Decisions  where  justices  equally  divided, 
30. 

Eligibility  of  justices,  29. 

Not  influenced  by  subordinate  court, 
1115. 

Opinion  as  authority,  1115. 

Payment  of  expenses  of,  32. 

Qualification  of  judges,  89. 

Remedial  power  of  on  appeal,  1109-1117. 

Title  of  justices  to  office  and  how  ques- 
tioned, 29. 

Vacancies  among  justices  and  removals, 
30. 

SURVEYS. 

And  field-notes,  1961. 
Of  public  lands,  2138-2140. 
Presumption  as  to,  1976. 
Resurveys  by  government,  2140. 
Rules  for  determining  lines  and  bound- 
aries, 2122,  2148. 
Of  action  on  death  of  party,  251-255. 

SURVIVORSHIP. 

Presumption  as  to  where  persons  perish 
in  common  disaster,  2003. 


TAXATION. 

Adverse  possession,  payment  of  taxes, 
164,  169. 

Injunction  by  taxpayers,  514. 

Injunction,  relief  by,  501-503. 

Jurisdiction  of  superior  court  concern- 
ing, 36,  51. 

Of  bonds  in  hands  of  trustee,  1791. 

Payment  of  taxes  before  distribution  of 
estate,  1778. 

Power  of  court  to  determine  questions 
of  before  enjoining  execution  of  tax 
deed,  101. 

Presumption  as  to  assessments,  1977. 

TECHNICAL  WORDS. 

How  interpreted,  14. 

TELEGRAMS. 

As  evidence,  1966. 

Presumption  as  to  receipt  of,  2000. 

TENANCY  IN  COMMON.     See  Partition. 
Adverse  possession  by  one  tenant,  162. 
Declarations    of    co-tenant,    as    evidence 

against  others,  1850. 
Difference  between  and  partnership,  923. 
Joinder    of    parties    holding    title    under 

common  source,  244. 
Joinder   of   tenants    in    action    involving 

common  ])roperty,  2-")0. 
Replevin,  right  of  co-tenant  to  maintain, 

477. 
Sale  of  specific  parcel  by  co-tenant,  933. 
Waste,  suit  for  by  co-tenant,  8'JO. 
2  Fair. — 155 
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TENDER. 

Objection   to   and  waiver   thereof,   2121, 


2122. 

What  constitutes  and  eft'ect  thereof, 
2120. 

TIDE-WATER. 

As  boundary,  2128. 

TIME. 

Computing  when  last  day  falls  on  holi- 
day, 12. 

Definition  of  day,  week,  year,  etc.,  12. 

Exclusion  of  first  or  last  day  in  comput- 
ing, 11. 

Holiday,  last  day  falling  upon,  12. 

Rule  prescribing,  when  directory,  11. 

TITLE  OF  ACTION. 

Statement   in   complaint,  325. 
Probate  proceeding,  153. 

TITLE   TO  REAL  PROPERTY. 

Jurisdiction  of  justice  of  peace  concern- 
ing, 73. 

Jurisdiction  of  superior  court  concern- 
ing, 51. 

Jurisdiction  of  supreme  court  in  case  in- 
volving, 35. 

TORT. 

Joinder  of  causes  of  action,  on  contract 
and  in  tort,  344. 

TORREN'S  ACT. 

Service  of  summons  under,  307. 

TRANSCRIPT.     See  Appeal. 

TRANSITORY  ACTIONS. 

What  are,  270. 

What  are  and  change  of  venue,  283. 

TREASURER. 

Mandamus  to  compel  payment  of  money, 
1238. 

TREBLE  DAIVIAGES. 

For   waste,    trespass,    or   forcible    entry, 

890-892. 

TRESPASS. 

By    animals,    damages    and    attachment 

proceedings,  996. 
Injunction   against,   493-495. 
Limitation  of  actions  to  recover  for,  188. 
Treble  damages  for,  891. 
Upon    real    property,    venue    of    action, 

270-272. 

TRIAL. 

1.  lu  fitneral. 

2.  Verdict. 

3.  Findings. 

See  Jury;  Venue. 

1.    In  general. 

AfTTirmative  issue,  who  has  and  how  as- 
certained, 2015. 
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["RIAL.     1.  In  general.     (Continued.) 
Anticipation     of     defense    by    plaintiff, 

2040. 
Argument  of  counsel,  653. 
By  court,  676,  692. 
Definition  of,  639. 
Direction  of  verdict,  658. 
Evidence,  motion  to  strike  out,  63. 
Facts  found  and  conclusions  of  law  must 

be  separately  stated,  679. 
Harmless   errors,   disregard   of,   454-462. 
Inspection  of  writing  by  adverse  party 

before  introduction  in  evidence,  2079. 
Introduction  of  evidence,  order  and  man- 
ner of,  2040-2043. 
Issues,  how  raised  and  tried,  637-646. 
Notice  of,  necessity  and  sufficiency,  642, 

643. 
Opinions     of     judge     expressed     during 

course  of,  2109. 
Order  of  proof,  652. 
Order    of    proof,    how    regulated,    2039- 

2043. 
Place  of.     See  Venue. 
Production   of   books   and   papers,   order 

for,  2016. 
Production  of  evidence,  who  required  to 

produce  evidence,  2015. 
Questions  of  fact,  how  tried,  2154. 
Questions    of    law    and    fact    for    court, 

2155,  2156. 
Eebuttal,    admissibility   of    evidence   in, 

652. 
Eeopening  of  case,  power  to  order,  2043. 
Reopening  of  case  after  submission,  653. 
Right  to  open  and  close,  653. 
Special  interrogatories,  670-672. 
Special  issues,  submission  of,  667-675. 
View  of  premises  by  jury,  662. 
When  complete,  640. 

2.     Verdict. 
Alteration  or  correction  of,  675. 
Amount  of,  673. 
Certainty  of,  673. 

Chance,  setting  aside  and  new  trial,  724. 
Conclusiveness  of,  641. 
Correction  or  amendment  of,  666. 
Curing  error  by,  460. 
Delivery  of  sealed,  665. 
Direction  of,  658. 
Entry  of  presumed  correct,  675. 
Excessive     or    insufficient     damages     as 

ground   for  new  trial,   727,   728. 
For  defendant  on  counterclaim,  673. 
General  or  special,  667-672. 
Impeachment  by  jurors,  724. 
In  action  to  recover  specific  personalty, 

673-675. 
In  injunction  cases,  507. 
Judgment  upon,  672. 
Objections  to,  670. 
Objection  to  on  appeal,  675. 
Polling  of  jurors,  666. 
Presumptions  as  to,  672. 
Presumption  in  favor  of,  651,  1998. 


TRIAL.     2.  Verdict.     (Continued.) 

Proceedings   when   insufficient   or   infor- 
mal, 606. 
Remand  to  jury,  666. 
Signature  and  consent  to,  666. 
Sufficiency,  appeal,  672. 
Value  of  property,  damages,  674. 

3.     Findings. 

Additional  or  further,  683. 

Amendment  of,  685. 

And  conclusions  of  law  as  basis  of  judg- 
ment, 606. 

Are  like  special  verdicts,  680. 

As  to  bar  of  statute  of  limitations,  400. 

Construction  of,  641,  685,  1103. 

Defective,  effect  of,  686. 

Distinction  between  and  conclusions  of 
law,  586. 

Effect  of  conflict,  461. 

Effect  of  situation  on,  685. 

Evidence  to  support,  682. 

Facts  admitted  by  pleadings,  682. 

Failure  of  on  certain  issues,  683. 

Form  of,  680. 

Inconsistent  with  averments,  684. 

In  equity  cases,  685. 

In  injunction  cases,  508. 

In  language  of  pleadings,  684. 

In  special  proceedings,  685. 

Material  issues,  681. 

Necessity  for,  680,  690,  1102. 

Necessity  of  evidence  on  issue,  682. 

Necessity  of  in  case  of  nonsuit,  623. 

Negative,  684. 

Of  referee,  697-699. 

Omission  of,  effect  of,  691. 

Om.ission  of,  harmless  error,  461. 

Opinion  or  oral  declaration  of  judge  as' 
affecting,  680. 

Outside   of  issues,   683. 

Pleadings  incorporated  in  by  reference, 
684. 

Presumption  in  favor  of,  690,  1998. 

Probative  and  ultimate  facts,  681. 

Separate  statement,  679,  680. 

Signing  and  filing,  678. 

Special  issues  and,  670-672. 

Submission  of  proposed,  686. 

Waiver  of,  691. 

Waiver  of  by  default,  635. 

What  are,   680. 

When  cured  by  judgment,  460. 

Where  controversy  submitted  without 
action,  1286. 

TROVER. 

Actions  for  by  executor,  1703. 

And  conversion  of  decedent's  effects, 
1568,   1571. 

Jurisdiction  of  justice  of  peace  in  action 
of  conversion,  74. 

Limitation  of  actions  to  recover  for  con- 
version, 188. 

TRUST  DEED. 

As  conveyance  of  title,  914. 
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TRUST  DEED.      (Continued.) 

How   distinguished   from  mortgages,   en- 
forcement and  foreclosure,  878. 
Whether  a  lien,  1322. 

TRUSTS. 

Accounts  of  trustees,  jurisdiction  of 
court,  after  final  distribution  of  es- 
tate of  decedent,  1790-1793. 

Action,  whether  to  be  brought  by  trus- 
tee  or  beneficiary,   221. 

Appeal  by  trustees,  1025. 

Beneficiary,  right  to  maintain  action, 
221. 

Claims  against  trustee,  joinder  with 
other  actions,  345. 

Compensation  of  testamentary  trustee, 
1792. 

Duties  of  trustee,  in  case  of  estate  of 
decedent,  1791. 

Limitation  of  actions  in  case  of,  196. 

Parol  trust  agreements,  2007. 

Party  with  notice,  when  a  trustee,  1837. 

Power  of  court  to  enforce  on  final  dis- 
tribution of  estate  of  decedent,  1771. 

Resulting,  presumptions  concerning, 
1988. 

Right  of  trustee  to  sue  as  real  party 
in  interest,  214. 

Testamentary  trustees,   1790-1792. 


UNCERTAINTY. 

In  pleading  as  ground  for  demurrer,  352. 

UNDUE  INFLUENCE. 

Presumptions  concerning,  1979. 

UNKNOWN  CLAIMANTS. 

Service  of  process  by  publication,  917. 

UNLAWFUL    DETAINER.     See  Forcible 

Entry  and   Detainer. 
Acts   constituting,   1297-1301. 
Answer  and  defenses,  1308. 
Appeal,  procedure,   1320,  1321. 
Appeal,  stay  of  proceedings,   1319. 
Complaint,  amendment  of,  1314. 
Complaint,    allegations    and    sufficiency, 

1305,   1306. 
Copy  of  lease  as  evidence,  1962. 
Counterclaim  or  cross-complaint  not  ad- 
missible, 1320. 
Damages  and  recovery  thereof,  1316. 
Demand    of     performance    of    covenant, 

1299. 
Default      judgment,      premature     entry, 

1308. 
Demurrer  to  complaint,  1306,  1308. 
Findings  in  action  of,  1320. 
Issues,  1308. 
Judgment,    execution    and     satisfaction, 

1316-1319. 
.Jurisdiction  of  justice  of  peace,  979. 
Jurisdiction    of     superior    and     justice's 

court,   1302. 


UNLAWFUL   DETAINER.     (Continued.) 

New  trial  after  refusal  of  relief,  1321. 

Notice  binds  subtenant,  1302. 

Notice  demanding  rent  or  possession, 
1297. 

Notice  not  required  when,  1298. 

Notice  of  non-performance  of  covenant, 
1299. 

Notice  to  tenant  at  will,  1298. 

Notice,  service  of,  allegation  in  com- 
plaint, 1302. 

Parties  defendant,  1303,  1304. 

Parties  generally,  1304. 

Pleadings  in  action  of,  1319-1321. 

Possession  essential  to  mainlaining  ac- 
tion, 1304,   1309. 

Possession,  sufficiency  of,  1310. 

Practice,  rules  of,  1319-1321. 

Rents  and  profits,  judgment  therefor, 
1316. 

Eight  of  landlord  against  tenant,  1300. 

Satisfaction  of  judgment  within  five 
days,  1317. 

Showing  necessary  to  be  made  by  plain- 
tiff, 1311. 

Sub-tenant,  rights  and  liabilities,  1300. 

Successive  actions  by  landlord,  1304. 

Successor  of  landlord,  rights  of,  1300. 

Summons,  waiver  of,  1307. 

Summons,  service  and  return,  1307. 

Stay  of  proceedings  by  appeal,  1319. 

Stranger,  no  action  lies  against,  1300. 

Time   for  commencing  action,    1300. 

Title  not  involved  in  action,  1297. 

Treble  damages  or  treble  rent,  891,  1316. 

What  constitutes,  1297-1301. 

Who   may  maintain   action,   1304. 

UNRECORDED  DEED. 

Priority  in  case  of  attachment,  537,  549. 


VACANCY. 

Among  justices  of  supreme  court,  30. 
In  office  of  justice  of  peace,   71. 

VARIANCE. 

Amendment  to  cure,  410-413. 
Between  pleading  and  proof,  408-412. 
Immaterial,  when  disregarded,  458,  459. 
Question  of,  how  raised,  623. 
Where  judgment   confessed,    1285. 

VENDITIONI  EXPONAS. 

Necessity    of   to   justify   execution   sale, 

801. 

VENDOR  AND  VENDEE. 

Adverse  possession  between  vendor  and 

vendee,  163. 
Appeal  from  order  changing  or  refusing 

to  change,  297,  397. 
Assumption  of  mortgage  by  grantee,  864. 
Contracts     affecting     land,     statute     of 

frauds,  2007-2010. 
Deposit,  suit  to  recover,  2014. 
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VENDOR  AND  VENDEE.      (Continued.) 
Lien    or   encumbrance,   conveyance   free 

of,  1322. 
Misdescription  of  lot,  effect  of,  2140. 
Title  to  land,  burden  of  proof,  2014. 


VIEW  OF  PREMISES. 

By  jury,   662. 

VOUCHERS. 

Of  executor  or  administrator,  1737-1739. 


VENUE. 

1.  In  general. 

2.  Change  of. 

1.  In  general. 

Corporations,  actions  against,  276-282. 

County  where  some  part  of  action  situ- 
ated,  270. 

County  where  subject  of  action  situated, 
269. 

Counties,  actions  against,  274. 

Foreclosure  of  mortgage  and  other  liens, 
272. 

Jurisdiction  of  court  as  affected  by 
bringing  action  in  wrong  county,  282, 
283. 

Officers,  actions   against,  273. 

Of  action  affecting  realty,  57. 

Of  action  in  justice's  court,  974,  975. 

Of  condemnation  proceedings,  1426. 

Penalty,  action  to  recover,  273. 

Personal  actions,  272. 

Real  property,  actions  affecting,  270- 
272. 

Residence  of  defendants  as  determining, 
275-279. 

Transitory  and  personal  actions,  de- 
mand for   change,  283. 

2.  Change  of. 

Affidavit  of  merits,  280-282. 
Appeal  from  order  refusing,  279. 
Appeal  from  order,  stay  of  proceedings, 

1073. 
Application    for   and   time    for    making, 

279. 
Conflicting  evidence  on  application  for, 

284. 
Costs  and  fees,  290. 
Demand  in  writing,  281. 
For  convenience  of  witnesses,  285. 
In  justice's  court  cases,  975,  976,  980. 
In  probate  proceedings,  1474,  1788. 
Notice  of  application,  284. 
Personal  and  transitory  actions,  283. 
Right  to  and  proceedings  therefor,  271- 

291. 
Right  of  corporation  to,  277,  282. 
Waiver  of  right  to,  284,  285. 
When  judge  disqualified,  288-290. 
Where   county  designated  is   not  proper 

one,  284. 
When  an  impartial  trial  cannot  be  had, 

285. 

VERDICT.     See  Trial. 

VERIFICATION. 

Of  pleadings,  384-389. 


w 

WAGES. 

Lien  for,  1379-1382. 

WAIVER. 

By  failure  to  demur  to  answer,  383. 

Of  defects  and  errors,  at  trial,  461. 

Of  demurrer  to  answer,  383. 

Of  jury  in  replevin,  480. 

Of  objections  to  pleading,  357. 

Of   objections   not   taken   at   trial,    701- 

703. 
Of  right  to  change  of  venue,  284,  285. 
Of  right  to  default  judgment,  635. 
Of  right  to  relief  from  judgment,  444. 
Of  statute  of  limitations,  156. 
Of  trial  by  jury,  676-678. 

WAREHOUSE  RECEIPTS. 

Presumption  as  to,  1971. 

WASTE. 

Action  for  by  executor,  1703. 

Cotenant  may  sue  for,  890. 

Damages  for,  890-892. 

Injunction  against,  492,  890. 

On  property  sold  at  execution,  remedies 

for,   843. 
Undertaking  on   appeal   not   to   commit, 

1058-1061. 
What  constitutes,  890. 

WATERS. 

As  boundaries,  2127-2129. 

Contract  to  deliver,  statute  of  limita- 
tions, 184. 

Injunction  against  interference  with, 
498. 

Injunction  against  use  of,  523,  524. 

Limitation  of  action  involving  use  of, 
161. 

Quieting  title  to,  894,  895. 

WILLS.  See  Contest  of  Wills;  Probate  of 
Wills;    Executors   and   Administrators. 

Agreement  not  to  contest,  validity  of, 
1495. 

Appeals  from  orders  in  probate,  1130- 
1133. 

Contribution  among  legatees,  1678. 

Devise  or  legacv,  liability  for  debts, 
1677,    1678. 

Estates  under  fifteen  hundred  dollars, 
1591. 

Fraudulent  destruction  of,  1501. 

Guardian  entitled  to  possession  of,  1861. 

Legacies,  payment  prior  to  final  settle- 
ment,  1756-1761. 

Olographs,  execution  and  validity  of, 
1482. 
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WHjLS.     (Continued.) 

Partially  destroyed  olograph,  how  es- 
tablished, 2006. 

Power  of  sale  in,  effect  of,  1563. 

Power  of  sale  in,  exercise  of,  1668,  1670, 
1675. 

Presumptions  concerning,   1979. 

Probate,  proof  of  testator's  handwriting, 
1963. 

Eemain  in  abeyance  until  death  of  tes- 
tator, 1474. 

Revocation  of,  how  accomplished,  2006. 

Right  of  testamentary  disposition,  1484. 

Rules  of  interpretation,  1765. 

Waiver  of  statute  of  limitations  by  tei- 
tator,   1625. 

WITNESSES. 

1,  In  general. 

2,  Examination. 

3.  Cross-examination. 

4.  Impeachment. 

1.    In   general. 

Absence  of,  continuance  for,  644. 

Administration  of  oath,  2151-2153. 

Attorneys  as,  privileged  communica- 
tions, 1935. 

Charges  for,  2016. 

Clergyman  as,  privileged  communica- 
tions, 1933. 

Competency  of,  1926-1930. 

Competency  of,  to  testify  of  transactions 
with  persons  since  deceased,  1927- 
1930. 

Contempt  for  failure  to  appear  or  tes- 
tify, 2019. 

Credibility  of  and  instructions  concern- 
ing, 2080,  2114. 

Duty  to  attend  when  subpoenaed,  2115. 

Exclusion  of,  2043. 

Fees  and  mileage,  2016,  2018. 

Felons   are   competent,   1926. 

Good  character,  evidence  of,  2078,  2079. 

Husband  or  wife  as  in  suit  to  quiet 
title,  905. 

Husband  and  wife  as,  privileged  com- 
munications,   1932. 

Infants,  competency  as,  1928. 

Interest  of,  effect  on  testimony,  2052. 

Intimate  acquaintance,  1882. 

Legislature,  power  of  over  witnesses 
2115. 

Liabilitv  in  damages  for  failure  to  at 
tend, '2020. 

Lunatics  or  persons  of  unsound  mind 
1927. 

One  witness,  sufficiency  to  prove  facts 
1885. 

Parties  to  action  against  estate  of  de 
cedent,   1928-1930. 

Physician  as,  privileged  communica 
tions,  1934. 

Power  of  court  to  compel  attendance,  79, 

Presumption  as  to  whereabouts,  1975. 


WITNESSES.    1.  lu  general.    (Continued.) 

Presumption  that  he  tells  the  truth, 
1SS6. 

Privilege  against  incriminating  and  de- 
grading questions,  2116-2118. 

Privileged    communications,   2070. 

Privileged  communications,  what  are, 
1932-1930. 

Recall  of  after  close  of  case,  2063. 

Reputation  of,  evidence  respecting,  1887. 

Subpoena  for,  issuance  and  service  of, 
2016-2021. 

Testimonv  confined  to  personal  knowl- 
edge, 1885,  1886. 

Who  competent  to  give  testimony,  1926- 
1936. 

2.    Examination. 

Control  over  by  court,  2043. 

Duty   to  answer   questions,   211.5-2118. 

Incriminating   questions,   2116-2118. 

Interpreter  for,  1926,   1936. 

Leading  questions,  2045. 

Oath,  administration  of,  2151-2153. 

Privilege  against  incriminating  or  de- 
grading questions,  2116-2118. 

Relevancy  of  questions  determined  by 
judge,  2117. 

Redirect  examination,  admissibility  of 
evidence  on,  2057. 

Re-examination,  when  proper,  2062,  2063. 

Re-examination,  discretion  of  court  in 
allowing,  2062,  2063. 

Re-examination,  on  new  matter  intro- 
duced, 2062. 

Repetition   by,   2044. 

Striking  out  answer,  2043. 

3.     Cross-examination. 

Acts  related  to  main  facts,  2053. 

Admission  of  documentarv  evidence, 
2057. 

Admission  of  evidence  on  redirect  ex- 
amination, 2057. 

Character  witness,  2055. 

Comparison  of  testimony  at  former  trial, 
2055. 

Competency  and  credibilitv  of  witness, 
2050. 

Contradiction  of  answer,  2057. 

Control  of  court  over,  2043. 

Defendant  subject  to  rules,  2067. 

Discretion  of  court,  2048. 

Employment   of  counsel,   2055. 

Entire  conversation,  2053. 

Error  in  and  its  cure,  2058,  2059. 

Expert  witnesses,  2056. 

Inconsistent  statement  or  testimony, 
2054,   2055. 

Interest  or  bias,  2052. 

Liberality  in  allowing,  2048. 

Malice  of  defendant,  2057. 

Manner  of  conducting,  2043,  2044. 

Matters  connected  with  main  facts, 
2053. 

Mntters  not  stated  in  direct  examina- 
tion, 2049. 
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WITNESSES.    3.  Cross-examination.  (Con- 
tinued.) 
Matter  of  argument,  2057. 
Matters  outside  of  issues,  2050. 
Matters  testified  to  in  chief,  2049. 
Misconduct  of  district  attorney,  2057. 
Objection  to,  2057. 
On  rebuttal,  2058. 
Opinion  evidence,  2056. 
Prejudice,  2053. 
Proving  case  by,  2050. 
Purpose  of,  2048. 
Eefreshing  memory,  2046,  2047. 
Reiteration  of  testimony,  2963. 
Eelationship  to  party,  2050. 
Eeview  on  appeal,  2059. 
Scope  and  conduct  of,  2048-2059. 
Striking  out  answers,  2057. 
Testimony  in   another  case,  2055. 
Unfair  questions,  2057. 
Value  of,  2048. 

4.     Impeachment. 

Admissions  of  witness,  2076. 
Affidavits,  writings  or  pleadings  of  wit- 
ness used  for,  2073. 
Arrest   or  imprisonment,  2067. 
By  party  producing  witness,  2060,  2061. 

Circumstances    of     contradictory    state- 
ment, 2075. 
Collateral  or  irrelevant  matter  used  in, 

2074. 
Consistent  statements  to  sustain  witness, 

2075. 
Contradictory  evidence,  2064. 
Contradictory    statement,    presenting   in 

writing,   2072. 
Contradictory  statement,  explanation  of, 

2076. 
Conviction  of  felony,  2055,  2066,  2067. 
Conviction  of  misdemeanor,  2068. 
Conviction  of  perjury,  2077. 
Credibility   of   witness   and  instructions 

concern"ing,  2080-2114. 
Defendant  subject  to  same  rules  as  other 

witnesses,  2075. 
Deposition  of  witness  used  for,  2073. 
Error,    effect    of    and    how    cured,    2068, 

2069. 
Error  in  and  its  effect,  2077. 
Evidence  of  good  character,  2078,  2079. 
Explanation  of  contradictory  statements, 

2076. 
Foundation  for,  2064,  2069. 
Foundation  for,  necessity  for  and  man- 
ner of  laying,  2069-2071. 
Foundation      for     proving     inconsistent 

statement,  2060. 
Hostility    and    prejudice,    evidence     of, 

2074. 
In  another  action,  2068. 
Inconsistent  statements,  2069,  2078. 
Inconsistent  testimony  in  another  action, 

2073. 
Interrogation     of     impeaching     witness, 

2075. 


WITNESSES.  4.  Impeachment.  (Contin- 
ued.) 

Laying  foundation  to  contradict  wit- 
ness,  2069-2072. 

Objection   to   evidence,   2068. 

Of  defendant,  subject  to  same  rules  as 
other  witnesses,  2067. 

Particular  wrongful  acts,  2055,  2065. 

Religious  belief,  2068. 

Reporter's  notes,  using  for,  2074. 

Reputation  and   character,   2064. 

Surprise  warranting,  2061. 

Testimony  false  in  part,  2089-2091. 

Weak  memory,  2068. 

WORDS  AND  PHRASES. 

Abandonment  of  mining  claims,  916. 
At,  16. 

Competent  witness,  1962. 

Counterclaim,   372. 

Court  of  record,  27. 

Debt  and  credit  distinguished,  565. 

Embezzle,  1568. 

Execute,   1958. 

Exceptions,  700. 

Farming  neighborhood,  1414. 

Final  judgment,  604. 

Forfeiture  of  mining  claim,  916. 

Franchise,  949. 

Gender,  15. 

Homestead,  1573. 

Incompetent,  1834. 

Instrument  in  writing,  1569, 

Integrity,  1506. 

Jurisdiction,  49,  1254,  1943. 

Judicial   record,   1940. 

Last  sickness,  1748. 

Month,  12. 

Nuisance,  883. 

Number,  15. 

Order,  702. 

Person,  15. 

Person  absent  from  state,  1509. 

Personal  property,  16. 

Pleadings,  323. 

Present  market  value,   1438. 

Property,   16. 

Public  use,  1406. 

Real  property,  16,  923. 

Recess,  48. 

Right  of  way,  1420. 

Rules  of  interpretation,  14. 

Same  parties,  1947. 

Seal,   13. 

Settle,  1905. 

Subscribe,   1958. 

The  charge  of  estate,  1542. 

Trial,    639. 

Waste,  890. 

Week,  13. 

Writing,   16, 

Year,  12. 

WORK  AND  LABOR. 

Lien  for  wages  or  salaries,  1379-1381. 
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